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PREFACE 


Since  the  last  edition  of  this  work  was  published,  the  general 
law  of  Trusts  has  not  undergone  any  great  alteration,  but  an 
important  administrative  addition  to  it  has  been  made  by  the 
Public  Trustee  Act,  1906.  As  to  the  practical  operation  of  that 
enactment  it  is  even  yet  too  early  to  speak  with  confidence, 
but  there  cannot  be  any  doubt  that  it  contains  many  useful 
provisions.  These  provisions,  together  with  those  contained  in 
the  Eules  made  in  pursuance  of  the  Act,  are  referred  to  in 
detail  in  the  ensuing  pages. 

In  the  present  edition  of  this  work,  as  in  previous  editions, 
references  to  all  the  cases  decided  down  to  the  date  of  com- 
pletion have  either  been  introduced  into  the  text  or,  if  the 
work  was  too  far  advanced  to  admit  of  that  course  being  adopted 
have  been  inserted  in  the  Addenda. 

The  Trustee  Act  of  1893,  the  amending  Act  of  1894,  the 
Eules  of  Court  under  those  Acts,  and  the  trustee  clauses  of 
the  Lunacy  Acts  1890  and  1891  have  been  printed  in  extenso 
in  Appendices,  and  annotated  mainly  by  reference  to  the  text 
of  the  work. 

In  conformity  with  the  course  adopted  in  the  five  previous 
Editions,  the  matter  introduced  by  the  Editors,  past  and  present, 
has  been  distinguished  from  the  work  of  the  Author  by  being 
inserted  in  square  brackets  [  ]. 

The  general  Index  has  received  careful  attention  from  Mr 
George  A.  Streeten,  who  has  been  associated  as  Joint  Editor 
on  the  present  occasion, 


IV  PREFACE 

The  mode  of  reference  to  decided  cases,  adopted  by  the 
late  Editor,  Mr  F.  A.  Lewin,  has  been  retained,  and  found  most 
useful  and  convenient. 

In  the  Table  of  Cases  care  has  been  taken  to  distinguish 
those  cases  which  are  identical  in  name  only,  and  not  in  subject 
matter,  by  inserting  references  to  the  several  reports. 

The  asterisk  prefixed  to  references  to  pages  in  the  Tables  of 
Cases  and  Statutes  indicates  those  places  in  the  book  where  the 
case,  the  statute,  or  the  section  in  question  is  more  particularly 
referred  to. 

The  decisions  of  the  Court  of  Appeal,  reported  in  the  Law 
Eeports  subsequently  to  the  year  1875,  have  been  distinguished 
by  the  insertion  of  the  letters  (C.A.)  in  the  references  to  the 
reports. 

For  convenience  of  reference,  the  Addenda  (which  will  be 
found  immediately  after  the  Table  of  Statutes)  have  been 
printed  on  one  side  of  the  paper  only. 

CECIL  C.   M.  DALE. 
GEOEGE  A.   STEEETEN. 

December,  1910. 
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29,  c.  3,  a.  8  (Exception  of  Implied  Trusts),  216  et  seq.,  1155. 

o.  9  (Assignment  of  Trusts),  890. 

s.  10  (Judgments  against  c.  q.  L),  1035,  1037,  1038,  1048,  1065. 

3.  12  (Estates  ^Mr  autre  vie),  186. 
William  and  Mary,  3  &  4,  e.  14  (Action  against  Devisee),  229,  1067. 
Anne.  4,  e.  16,  s.  22  (Law  Amendment  Act,  1705),  1249. 

6,  u.  35  (Yorkshire  Registry),  ss.  30,  34  .  .  .  882. 

7,  c.  20  (Middlesex  Registry  Act,  1708)  .  .  .  1057. 
George  II.         2,  u.  22  (Set-off),  896. 

8,  c.  6  (Yorkshire  Registry),  s.  35 
c.  24,  s.  5  (Set-off),  896. 

9,  c.  36  (Charitable  Uses  Act,  1735  ; 

91,  104,  106,  636,  642. 
s.  3  .   .   .   635,  1124. 
14,  0.  20,  s.  9  (Estates  ^Mr  autre  vie), 
George  III.     25,  <;.  35  (Crown  Debtors'  Act,  1785),  1068. 

36,  c.  52  (Legacy  Duty  Act,  1796),  a.  32      .   .  412,  424,  433,  1309. 
38,  0.  87,  s.  6  (Administration  of  Estates  Act,  1798),  38. 
39  &  40,  c.  36  (Transfer  of  Stock  Act,  1800),  1249. 

u.  56  (Disentailing  money-land),  1235,  1236. 
0.  88,  s.  10  (Crown  Private  Estate  Act,  1800),  20. 
V.  98  (Accumulations  Act,  1800),  96  et  seq.,  640,  658  note. 
43,  c.  108  (Gifts  for  Churches  Act,  1803),  106. 
45,  u.  28  (Legacy  Duty  Act,  1805),  424. 
47,  c.  74  (Traders'  Lands,  Assets),  267,  1067  note. 

51,  c.  115  (Gifts  for  Churches  Act,  1811)  .  .   .   106. 

52,  0.  101  (Charities  Procedure  Act,  1812  ;  Romilly's  Act),  1092,  1203 
et  seq. 

54,  0.  145  (Corruption  of  Blood  Act,  1814),  27. 

55,  c.  147  (Glebe  Exchange  Act,  1815),  106. 
u.  192  (Surrender  to  use  of  Will),  931. 

58,  c.  45  (Church  Building  Act,  1818)      .  .   106. 
u.  91  (Charity  Commissioners),  1206. 

0.  95,  s.  2  (Right  of  Voting  for  Coroners),  262. 

59,  i;.  12  (Poor  Relief  Act,  1819),  s.  17  .   .   .   624,  625. 
c.  81  (Charity  Commissioners),  1206. 

u.  134  (Church  Building  Act,  1819)  .      .  106. 
George  IV.        3,  c.  72  (Church  Building  Act,  1822)      .       106. 
6,  i:.  16  (Bankruptcy),  s.  3  .   .  .  602. 
s.  106  ..  .  788  note. 

6,  c.  50  (Juries  Act,  1825),  875. 

7,  c.  45  (Entailed  Money),  1236. 

c.  57  (Insolvent  Debtors'  Act),  s.  20  .  .   .   514. 
9,  c.  14  (Statute  of  Frauds  Amendment  Act,  1828) ;  Lord  Tenderden's 

Act)      .   .   1142. 
9,  c.  85  (Charities),  104. 
William  IV.    11  G.  4  &  1  W.  4.  u.  40  (Executors'  Act,  1830),  63,  64,  318. 

0.   47   (Debts   Recovery  Act,    1830),   230,   267,  598, 
1067  note. 

ss.  6,  8  .   .  .   230  note, 
c.  60  (Lord  St.  Leonard's  Act),  s.  8  .  844,  851. 

1  &  2,  c.  38  (Church  Building  Act.  1831),  106. 

3  &  4,  c.   27  (Real  Property  Limitation   Act,  1833),  1121   et  seq., 
1148,  1210. 

s.  7  .  .  .  *1130. 
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William  IV. — continued. 
3  &4 


:.  27,  a. 

24  . 

*1121,  1125,  1134. 

s. 

25  . 

,  , 

280,  611,  *1121,  1124, 

1125, 

1126, 

1129, 

1132, 

1134. 

3. 

26  . 

*1121. 

S. 

27 

*1122. 

S. 

34  . 

*1122,  1132  note. 

a. 

40  . 

611,  1117,  1126  note, 

1127, 

1128, 

1135. 

H. 

41  . 

1149. 

s. 

42  . 

♦1122,  1132,  1148. 

:.  U  (F: 

ines  i 

md  Recoveries  Act,  1833), 

12,  20 

,26,  i 

35,  137 

,  582, 

803 

,  863 

,  891,  975,  978,  1005,  1012^ 

,  1231, 

,  1232, 

,  1237, 

1238. 

s. 

1  . 

962. 

a. 

15  . 

455,  1005. 

SE 

1.  16, 

17 

.  .  .  130. 

s. 

22  . 

*456,  875. 

s. 

27  . 

,  *456. 

S. 

31  . 

,  *456. 

a. 

32  . 

138,  224,  *456. 

3. 

36  . 

,   , 

,  *466. 

S. 

40  . 

455,  1005,  1232. 

SE 

1.  41, 

42 

.  .  .  455. 

3. 

70 

1236. 

s. 

71  . 

36,  1232,  *1236,  1237, 

3. 

77  . 

.  21,  35,  223,  962,  1232 

3. 

91  . 

.  35,  36. 

0.   104  (Administration  of  Estates  Act,  1833),  230,  267,  279, 

639,  698,  1066,  1067  note,  1068  el  seq.,  1173,  1217. 
e.  105  (Dower  Act,  1833),  945,  949,  950,  1215,  1216. 

ss.  2,  4,  6,  7,  14  .   .  .   949,  950. 
c.  106  (Inheritance  Act,  1833),  12,  933,  1062. 

3.  3  .   .   .   1063  note. 

3.  9  .  .   .   1062  note. 
4  &  5,  0.  23  (Escheat),  246,  248. 

c.  29  (Lyuch's  Act),  362,  383. 

u.  76  (Poor  Law  Amendment  Act,  1834),  ss.  56,  57  .  .  .  732. 

c.  92  (Fines  and  Recoveries  (Ireland)  Act,  1834),  s.  68  .   .   .  223. 

s.  69  .   .   .   1012. 
0  &  6,  c.  35  (Paymaster  General  Act,  1835),  s.  73  .   .       120. 

c.  76  (Municipal  Corporations  Act,  1835),  20,  31,  1164. 

a.  71  .  .      1091. 

s.  94  .       .   20. 


1837. 

Victoria.         7  W.  4  &  1  Vict.   c.  26  (Will   Act,  1837),  24,  179,  186,  238,  245,  932, 
946,  1217,  1239,  1240,  1245,  1247. 


s.  6  . 

.  186. 

=.  7  . 

.  38. 

3.  9  . 

60. 

s.  15 

314. 

=.  23 

.  .  933. 

s.  24  . 

.  .  .  968 

3.  25  . 

,   .  98,  179. 

ss.  30, 

31  .  .  .  237,  *245, 
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Victoria — coiitirmed. 

1838. 

1  &  2,  0.  107  (Church  Building  Act,  1838),  106. 

c.  110  (Judgments  Act,  1838),  86,  381,  1029,  1037  etseq.,  1046, 
1046,  1047,  1054. 

a.  11  .  .  .  1037,1038. 

a.  12  .  .  .  1030,  1040. 

s.  13  .  .   1033,  *1037,  1038,  1039,  1054. 

a.  14  .  .  .  992,  *1040,  1042,  1043. 

3.  15  .  .  .  1042. 

a.  18  .  .  .  1037,  1069. 

3.  19  .  .  .  1037,  1057. 

3.  21  .  .  .  1057. 

3.  36  .  .  .  118. 

3.  47  .  .  .  514. 

1839. 

2  &  3,  0.  11  (Judgments  Act,  1839),  1045  et  seq.,  1047  note. 

a.  2  .  .  .  1045. 

3.  4  .  .  .  1045. 

3.  5  .  .  .  1045,  1046. 

3.  8  .  .  .  1046,  1057. 

1840. 

3  &  4,  c.  60  (Church  Building  Act,  1840),  106. 

0.  77  (Grammar  Schools  Act,  1840),  630. 
u.  82  (Judgmenta  Act,  1840),  1045. 

3.  1  .  .  .  1040. 

3.  2      .   .  1046. 
o.  106  (Debtors'  (Ireland)  Act,  1840),  381. 

1841. 

4  &  5,  u.  38  (School  Sites  Act,  1841),  106. 

5,  c.  5  (Court  of  Chancery  Act,  1841),  29,  1249. 
s.  4  .   .  .   *1249,  \25(>  etseq. 
3.  5  .  .  .   905,  *1250  et  seq. 
Schedule,  1250  note. 

1842. 

5  &  6,  c.  35  (Income  Tax  Act,  1842),  s.  73  .  .  .  120. 

1843. 

6  &  7,  u.  18,  s.   74  (Parliamentary  Voters'  Registration  Act,  1843), 

*262,  *875. 

u.  37  (New  Parishes  Act,  1843)  .  .  .  166. 
c.  73  (Solicitors  Act,  1843)  .  .  .  791. 

3.  39  .  .  .  791,  798. 

8.  41  .  .  .  791. 

1844. 

7  &  8,  i;.  45,  s.  2  (Nonconformists'  Chapels  Act,   1844),  827. 

c.  66,  s.  6  (Aliens),  26. 

0.  76,  3.  8  (Transfer  of  Property),  457. 

c.  92  (Coroners  Act,  1844),  262. 

1845. 

8  &  9,  c.  16  (Companies'  Clauses  Act,  1845)  .  .  .  298,  1101. 

s.  20  .  .  .  1248. 
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"Victoria — contirvued.  1845 — contiivaed. 

e.  18  (Lands  Clauses  Consolidation   Act,  1845),  174,  289,  334, 
359,  591,  679,  688,  712. 
».  7  .  .      861. 
s.  9  .   .   .   289. 
s.  69  .  528,  681. 

s.  74  .  .  .  689. 
3.  132  ..  .  882. 
c.  97  (Public  Funds),  32. 
0.  106  (Real  Property  Act,  1845),  24,  137,  582. 


s.  1   . 

.  .  457. 

3.   3 

.   24,  890. 

s.  4  .   . 

522,  882,  1059. 

s.  6      , 

.   .   962,  1232  note. 

s.  7  . 

223. 

s.  8      , 

.      242,  454,  *457. 

1846. 
9  &  10,  u.  93  (Fatal  Accidents  Act,  1846  ;  Lord  Campbell's  Act)      .  . 
1077  note. 

c.  101  (Public  Money  Drainage  Act,  1846),  s.   37  .  .  .  370, 
1282. 

1847. 

10  &  11,  c.  11  (Public  Money  Drainage  Act,  1847),  370,  1282. 

c.   32  (Landed   Property  Improvement  (Ireland)   Act,  1847) 

.  .  .  370,  1282. 
c.   96  (Trustee   Relief  Act,  1847),   403,  421,   424  et  seq.,  430, 
433,  437,  817,  834,  883,  1208. 

1848. 

11  &  12,  c.  36,  s.  41  (Entail  Amendment  Act,  1848),  102. 

u.  119  (Public  Money  Drainage  Act,  1848)  .  .  .  370,  1282. 

1849. 

12  &  13,  c.  74  (Trustee  Relief  Act,  1849),  424  et  seq. 

c.  103  (Poor  Law  Amendment,  1849). 

s.  16  .  .  .  431. 
c.  106  (Bankruptcy  Act,  1849),  603,  904. 

=.  67  .  .  .  *600,  602. 

s.  141  ..  .  904. 

1850. 

13  &  14,  c.  28  (Trustee  Appointment  Act,  1850;   Peto's  Act),   627, 

*1092,  1093,  1094. 

u.  31  (Public  Money  Drainage  Act,  1850)  .  .  .  370,  1282. 

0.  35  (Sir  G.  Turner's  Act),  423. 

c.  60  (Trustee  Act,  1850),  246,  835  tt  seq.,  854,  1026. 

=.  2  .  .  .  835,  846. 

s.  5  .  .  .  864. 

S3.  7-15  .  .  .  844,  849. 

a.  15  .  .  .  246,  279. 

3.  19  .  .  .  849. 

s.  20  .  .  .  850,  855. 

ss.  22-25  .  .  .  852. 

s.  25  .  .  .  855. 

=.  26  .  .  .  855. 


ex 
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13  &  14,  c.  60,  a.  28  .  .  .  851. 


s.  29  .  . 

847. 

3.  30  .  . 

847. 

».  31  . 

855. 

s.  32   . 

838. 

».  33  . 

858. 

s.  36 

838. 

s.  37  .  .  . 

857,  1096. 

S3.  44,  45 

.  .  .  859. 

a.  46  .  . 

246. 

3.  54 

860. 

1852. 
15  &  16,  c.  51,  3.  32  (Copyholds),  745. 

e.  55  (Trustee  Act,  1852),  835  et  seg. 

.3.  1  .   .      849. 

s.  2  .   .   844,  845. 

S3.  3-5  .  .   852. 

s,  6  .  .  .  855. 

ss.  8,  9  .   .   .   838,  840. 
c.  86  (Chancery  Procedure  Act,  1852),  3s.  50,  51 

s.  59  .   .  .   1250,  1256. 


423. 


1853. 
16  &  17,  c.  51  (Succession  Duty  Act,  1853),  ss.  1,  18,  19,  42,  44  .   .   . 
521,  522. 

s.  44  .   .  .  881. 
c.  70  (Lunacy  Regulation  Act,  1853),  s.  137  ..  .   1313  note. 

s.  138  ..   .   1314  note, 
u.  137  (Charitable  Trusts  Act,  1853),  3.  1  .   .   .   1206. 

33.  9-14      .   .  1206. 

3.  16  .       .   1208. 

s.  17  .       .  859,  1092,  1208. 

3.  20  .   .   .   1207. 

s.  21  .   634,  642. 

s.  24      .      634. 

».  26  .   .   .   642. 

s.  28  .      .   859,  1092,  1209. 

s.  30  .       .   1207. 

3.  32  .   .   .   1092,  1207,  1209. 

s.  39  .   .   .   1207. 

3.  40  .   .   .  1207. 

=.  48  .   .   .   1209. 

3.  51  .   .  .   1209. 

ss.  54  et  seq.  .   .  .  1209. 

ss.  54-60  .   .   .  629. 

s.  62  .  .   .   644,  1208  note. 

3.  65  .   .   .   1092. 


1854. 
17  &  18,  c.  104  (Merchant  Shipping  Act,  1854),  1126. 
33.  37  et  seq.  .  .  .  187. 
c.  113  (Real  Estate  Charges  Act,  1854)  .  .  .  1226. 
c.  125  (Common  Law  Procedure  Act,  1854)  .  .  .  872. 
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18  &  19,  e.  15  (Judgments  Act,  1855),  s.  4  .         1047. 
d.  5  .  .  .  1047  note. 
s.  6  .   .   .   1045. 
3.  11  .   .       1039  note, 
c.  43  (Infant's  Settlement  Act,  1855),  26,  1007. 
c.  81  (Places  of  Worship  Registration  Act,  1855),  s.  9 

1208  note, 
u.  91  (Merchant  Shipping  Act,  1855),  o.  10  .  .   .   855. 
c    124  (Charitable  Trusts  Amendment  Act,  1865),  698. 


s.  15  . 

1209. 

s.  18 

1209. 

s.  22  . 

.  436. 

s.  29 

634,  635,  642. 

3.  32  . 

.  634. 

s.  35  . 

.  634,  635. 

s.  39 

642. 

3.  47 

.  644. 

1866. 

19  k  20,  c.  9  (Public  Money  Drainage  Act,  1866),  370,  1282. 

c.  50  (Sale  of  Advowsons  Act,  1856),  92. 

c.  76  (Roman  Catholic  Charities  Act,  1866),  644,  645. 

c.  94  (Uniform  Administration  of  Estates),  1217. 

c.  97,  s.  9  (Mercantile  Law  Amendment  Act,  1856),  1142, 

1177. 
c.  120  (Settled  Estates  Act,  1856),  173,  870. 

1857. 

20  &  21,  c.  54  (Fraudulent  Trustees  ;  Lord  Westbury),  1157  note. 

c.   57  (Married  Women's  Reversionary  Interest  Act,   1857), 

21,  22,  25,  35,  898,  954,  958. 
0.  76  (Roman  Catholic  Charities,  1857),  644,  645. 
c.  77  (Court  of  Probate  Act,  1857)  .  .  .  249,  260. 
u.  86  (Matrimonial  Causes  Act,  1867),  404. 
3.  21  .   .      404,  405,  999. 
s.  25  .   .  ,   404,  406,  973. 

1858. 

21  &  22,  c.  61  (Roman  Catholic  Charities  Act,  1868),  644,  645. 

u.  94,  33.  2,  21  (Copyholds),  745. 

0.  95  (Court  of  Probate  Act,  1858),  s.  16  .  .  .  225. 

a.  22  .  .   .   249. 
c.   108  (Matrimonial  Causes  Act,  1858),  s.  8      .   .   404,  405, 
973. 

1859. 

22  &  23,  u.  27  (Recreation  Grounds),  106. 

0.  36  (Law  of  Property  Amendment  Act,  1869),  634,  546,  549 
etseq.,  811,  1172. 

13  .      .  511. 

14  .  *546,  547,  552. 

15  .         *646. 

16  .  *560  et  seq. 

17  .   .   .  *546. 

18  .  .  .  *646,  547,  548,  652. 


s. 

1  . 

S. 

3 

s. 

4  . 

S. 

5 

a. 

9  . 

s. 

10 

s. 

11 

s. 

12 

s. 

13 
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22  &  23,  u.  35,  3S.  19,  20  .   .  .   1062  note. 

s.  21  .  .  ,  811. 

3.  22  1047. 

s.  23      .  .  *326,  •534,  646,  547,  *550,  551,  558. 

3.  26  .   .   .  411, 

a.  27  .   .  .   526. 

3.  29      .   .  436,  1169. 

3.  30         .  772. 

s.  31  .  305. 

3.  32         .  344,  356,  357,  361,  383. 
^.  50  (Roman  Catholic  Charities  Act,  1859),  644,  645. 
c.  61,  3.  5  (Matrimonial  Caa3es  Act,  1859),  832,  1013. 
1860. 

23  &  24,  u.  34  (Petition  of  Right  Act,  1860),  30. 

c.  38  (Law  of  Property  Amendment  Act,  1860),  358,  1057. 
1047. 

1047,  1069. 
1047,  1069. 
1047  note. 
772. 

.  *357,  367. 
.   356,  *357,  361. 
.  356,  383. 
.   1117,  1135. 
li.  106  (Lands  Clauses  Consolidation  Act  Amendment, 

1860),  679,  688. 
IS.  124,  s.  20  (Ecclesiastical  Commissioners  Act,  1860),  441. 
0.  127  (Solicitors'  Act,  1860),  s.  28  .  .  .  795,  902. 
u.  134  (Roman  Catholic  Charities  Act,  1860),  644,  645. 

3.  5  .   .   .  627. 
i;.  136  (Charitable  Trusts  Act,  1860),  e.  2  .         629,  1092, 
1209. 
s.  4  .   .   .   1209. 
».  6  .  .  .  1209. 
s.  11      .  .  1092  note,  1207. 
b.  13  .  .  .  631. 
s.  15  .   .      634. 
=.  16  .  .   .  634,  635,  642. 
c.  145  (Ti-ustees  and  Mortgagees  :  Lord  Cranworth's  Act), 
535,  540,  728  note,  805,  806,  821. 
8.  1  .  .  .   514,  517,  518. 
3.  2  .   .   .  515,  518. 
».  8  .  .   .   440,  441. 
s.  9  .   .   .  440. 
a.  11  .   .  .  719. 
S3.  11-16  .   .  .  510. 
3.  12  .  .  .   326. 
s.  15  .  .   .  510. 
3.  26  .         725,  726,  731. 
s.  27  .      .  555,  760,  ♦805,  806,  817,  832. 
s.  28  .      .  817. 
3.  29  .   .   .  326,  *535,  558. 
s.  30  .   .   .  *739. 
a.  34  .   .      il26,  535,  806. 
s.  35  .  .  .  510. 
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1861. 

24  &  26,  0.  9  (Charitable  Uses),  104,  105. 

0.  94  (Accessories  and  Abettors  Act,  1861),  1157. 
c.  96  (Larceny  Act,  1861),  sa.  80,  86  .  .  .  1157. 
c.  134  (Bankruptcy  Act,  1861)  .  .  .  603,  904. 

1862. 

25  &  26,  c.  17  (Charities),  104. 

i;.  63  (Merchant  Shipping  Act,  1862),  a.  3  .  .  .  187. 
c.  89  (Companies  Act,  1862)  .  .  .  323,  351,  612. 

s.  22  .   .   .  901. 

s.  30  .  .  .   905, 1248. 
c.  108  (Confirmation  of  Sales  Act,  1862),  512. 

1863. 

26  &  27,  c.  73  (India  Stock  Certificate  Act,  1863)  .  .  .  370,  1282. 

c.  106  (Charity  Lands  Act,  1863)  .  .  .  104. 
1864. 

27  &  28,  c.  13  (Charities)  .  .  .  104. 

s.  3  .  .  .  105. 
c.  112  (Judgments  Act,  1864),  381,  1045,  1048  et  seq.,  1056, 
1057. 

a.  1  .  .  .  1046,  1048. 

ss.  1,  3,  4,  5  .  .  .  1048. 

3.  4  .  .  .  1051. 
c.  114  (Improvement  of  Land  Act,  1864),  369,  370,  683,  715, 
1282. 

s.  9  .  .  .  675,  715. 

s.  24  .  .  .  715. 

1865. 

28  &  29,  t.  42  (District  Church  Tithes  Act,  1865)  .  .  .  106. 

c.  43  (Married  Women's  Property  (Ireland)  Act,  1865)  . 

404. 
i;.  78  (Mortgage  Debenture  Act,  1865),  1282. 

s.  40  .   .    .   370. 
c.  104,  s.  48  (Crown  Suits,  &o..  Act,  1866),  1048  note,  1057. 

1866. 

29  &  30,  c.  57  (Charitable  Trusts,  Inrolment),  ss.  1,  2  .  .  .  104,  105. 

1867. 

30  &  31,  c.  102  (Representation  of  People  Act,  1867),  a.  6  .  .  .  262. 

c.  144,  s.  1  (Policies  of  Assurance  Act,  1867),  919. 

1868. 

31  &  32,  u.  40  (Partition  Act,  1868)      .      173. 

s.  7  .  .   .   847. 
c.  44  (Charity  Deeds),  104,  106. 
u.  54  (Judgments  Extension  Act,  1868)  .  .      1054. 
c.  109  (Compulsory  Church  Rates  Abolition  Act,  1868),  94, 

359,  637. 

1869. 

32  &  33,  c.  18  (Lands  Clauses  Consolidation  Act,  1869)  .  .  .  679,  688. 

c.  26  (Trustee  Appointment  Act,  1869),  627,  1093. 
c.  46  (Administration  of  Estates  Act,  1869),  230,  267,  617, 
1069  note,  1070. 

h 
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32  &  33,  c.  56  (Endowed  Schools  Act,  1869),  630. 

c.  62  (Debtors'  Act,  1869),  s.  4  .  .  .  1160,  1191. 

8.  6  .  .  .  991. 
c.  71  (Bankruptcj  Act,  1869),  114,  118,  603,  788. 

3.  6  (Petition  in  Bankruptcy)  .  .  .  602,  1172. 

s.  12  .  .  .  1191. 

o.  15  (Trust  Estates),  267,  268,  272. 

s.  17  (Order  and  Dispo-ition),  267. 

a.  49  (Discharge),  1190,  1274. 

s.  91  .  .  .  85. 
c.    110  (Charitable  Trusts  Act,   1869),  s.    12  (Majority  of 

Charity  Trustees),  291,  636,  *642. 

s.  13  .  .  .  291. 

s.  15  (Buildings  for  Eeligious  Purposes),  628. 

1870. 
33,  0.  14  (Naturalisation Alt,  1870),  26,  40,  .46, 103,  841,  945,  1225. 
3.  1  ...  2H,  41,  46. 
3   2  .   .  .   841,  945. 

33  &  34,  c.  23  (Forfeiture  Act,  1870)  ...  27,  44,  115,  251,  1059, 
1225. 

s.  1  .  .  .  •27,  *1059. 

s.  6  .  .  .  *28. 

SI.  7,  8,  9,  10,  12,  18,  21,  24,  25  .  .   ,  28. 

s.  28      .   .   701. 
i;.  34  (fharitable  Funds  Investment  Act,  1870),  357,  636. 
c.  .'56  (Limited  Owners  Resiliences  Act,  1870),  715. 
V.  61  (Life  Assurance  Companies  Act,  1870),  ».  3      .   .  363. 
c.  71  (National  Debt  Act,  1870),  33,  370,  1282. 
u.  75  (K.lementary  Education  Act,  1870),  s.  30  .  .  .   106 
c.    H3    (Marrieil     Women's    Piop.  rly    Act,    1870),    23,    985, 
1020  et  seq. 

a.  1  .   .   .   2.3,  *1020. 

S3.  2,  3,  4  .   .   .   *1020. 

».  5      .   .  *1'21. 

3.  7  .  .      23,  *1021. 

.-..  8  .  .  .  *1021. 

s.  in  .   .   .   478,  *Ki21,  1022,  1026. 

s.  12  .   .   .   *1022. 
c.  97  (Stamp  Act,  1870),  ss.  8,  78      .  .  813. 

1871. 

34  &  35,  c.  13  (Charities),  104,  105. 

u.  27  (Debentuie  StO' k  Act,  1871),  352,  369. 
c.  86  (Regulation  of  Fones  Act,  1871),  912. 

1872. 

35  &  36,  u.  13  (Irish  C  urcli  Act  Amendment),  s.  7  .   .   .   684. 

0.  24  (Charitable  Trustees  Incorporation  Act,  1872),  104,  643, 
644. 

3.  1  .   .  .  *643. 

s.  2  .   .   .   *6)3. 

3S.  4,  5  .   .  .   *643. 

ss.  10,  11  .   .   .   *643,  *644. 

3.  13  (Innilment),  105. 
u.  44  (Court  of  Chancery  (Funds)  Act,  1872)  .  .  .  1300. 
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1873. 

36,  o.  17  (East  India  Stock  Dividend  Redemption  Act,  1873),  358 
note. 

36  &  37,  0.  50  (Places  of  Worship  Sites  Act,  1873)  .  .  .  106. 

c.  66  (Judicature  Act,  1873),  15,  35,  264,  622,  871,  896,  963, 
1050,  1113. 
..  17  .  .  .  622. 
s.  24  .  .  .  13,  39,  209,  250,  872. 

sub-s.  3  .  .  .  1177. 
ss.  24,  25  .  .  .  15. 
3.  25  .  .  .  527,  895,  963,  1052. 
3.  25,  sub-s.  2  (Express  Trusts),  *1136,  1162. 

sub-s.  3  (Waste),  *212. 

aub-s.  4  (Merger),  945. 

sub-s.  6  (Choses  in  Action),  *76,  425,  892,  *919. 

sub-s.  11  (Rules  of  Equity  prevailing),  261,  288. 
s.  32  .      .  15. 
o.  33  .  .  .  15. 

s.  34  .      .  15,  498,  620,  622,  1092  note,  1145. 
a.  51  .   .      861. 
3.  76  .  1191  note, 

s.  89  .  .  .  1052. 

1874. 

37  &  38,  u.  50  (Married  Women's  Property  Amendment  Act,  1874),  s.  1 

.  .  .  1023. 
c.  57  (Real  Property  Limitation  Act,  1874),  1123  et  leq. 

S3.  1,  2  .      .  *1123. 

3.  2  .   .   .  1135. 

ss.  3,  4,  5,  8  .  .   .   •1123. 

3.  8         .  *1123,  1127,  1128  note,  1135,  1141. 

a.  9  .   .   .   1121  note,  1128  note. 

3.  10  .       .   1121  note,  1128,  *n33,  1136,  1162. 
c.  78  (Vendor  and  Purcha-er  Act,  1874),  586,  1164  note. 

3.  1  .   .  .   *518,  586. 


.  379,  *518,  519,  586. 
.  379,  519. 
.  247. 
246. 


3.  2  . 
s.  3 

B.    4 

s.  5  . 

s.  6  . 

s.  7  .       .   14. 

s.  9  .  541. 

c.  83  (Judicature  Commencement  Act,  1874),  15. 
c.  87  (Endowed  Schools  Act,  1874),  629,  630. 

1875. 

38  &  39,  c.  55  (Public  Health  Act,  1875),  b.  150  .  .      685. 

s.  257  ..  .   685. 
c.  60  (Friendly  Societies  Ai-t,  1876),  388. 
c.  77  (Judicature  Act,  1875),  s.  10  .  .  .  612,  1024,  1070. 
u.  83  (Local  Loans  Act,  1875),  366,  369,  370,  1282. 
c.  87  (Land  Transfer  Act,  1875),  s.  48  .         246. 

3.  129  ..  .  14. 

1876. 

39  &  40,  c   17  (Partition  Act,  1876),  174. 
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1877. 

40  &  41,  c.  18  (Settled  Estates  Act,  1877),  334,  512,  691,  679,  774, 

870. 

».  17  .  .  .  718. 

a.  23  .  .  .  788,  870. 

s.  46  .  .  .  870. 
c.  31  (Limited  Owners,  Reservoirs  &c.,  Act,  1877),  715. 
c.  33  (ContiDgent  Remainders  Act,  1877),  91,  '458. 
i;.  34  (Real  Estate  Charges  Act,  1877),  1219,  1220. 
c.   57,  a.  28,  sub-s.   6  (Supreme  Court  of  Judicature  Act 

(Ireland),  1877),  76. 
c.  59  (Colonial  Stock  A»t,  1877),  371,  1282. 

1878. 

41  &  42,  c.  19  (Matrimonial  Causes  Act,  1878),  o.  4  .      .  404,  973. 

c.  31  (Bills  of  Sale,  1878),  ss.  4,  8  .   .    .   .   410. 

c.  54  (Debtors'  Act,  1878),  1194. 

c.  68  (Bishoprics  Act,  1878)  .  .  .  106. 

1879. 

42  &  43,  0.  69  (Civil  Procedure  Acts  Repeal),  27,  280,  599,  896. 

c.  ccvi.  (East  India  Railway  Company  Purchase  Act,  1879), 
358,  359. 
3.  37  .  .  .  356,  358. 

1880. 

43  &  44,  c.  8  (Isle  of  Man  Loans'  Act,  1880)  .   .   .   366,  370,  1282. 


c.  18  (Merchant  Shipping  Act, 

1880),  s.  2  .  . 

.  18 

7. 

1881 

44  &  45,  u.  41  (Conveyancing 

and  Law  of  Property  Act,  " 

1881), 

536, 

627, 

655,  739,  761,  771,  806,  820,  1299. 

».  2  .  . 

.  1013. 

s.  3  .  . 

.  379, 

"519, 

520, 

686. 

s.  4   . 

.  *260, 

836, 

1220  note. 

a.  7  .  . 

622, 

•523. 

a.  9  . 

.  378, 

*524. 

s.  13  . 

.  379, 

*521 

I. 

a.  17  . 

.  384, 

591. 

s.  19 

.   383, 

385, 

605, 

,  511,  719. 

a.  20 

.  .  505, 

511. 

s.  22 

,   426. 

a.  30  . 

.   10, 

219, 

*247,  *252,  255, 

267, 

259, 

260, 

263 

,  265,  276,  ; 

^79, 

548,  761,  809, 

838, 

844  note. 

1219  note. 

s.  31  . 

.  510, 

806, 

808, 

809,  817,  820 

,  825 

a.  32  . 

813. 

3.  33  . 

565, 

760, 

868. 

3.  34  .  , 

,  .  811. 

s.  35  . 

.  .  509, 

516, 

517, 

618. 

3.  36  . 

.  327, 

536, 

546, 

558. 

s.  37  . 

.  324, 

739. 

s.  38  . 

682, 

739, 

765. 

3.  39  .  . 

.  23,  •" 

1014 
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1881- 

—cofdmued. 

44,  &  45,  c. 

41,  a.  40  .    .   . 

40. 

s.  42  . 

147,  *716,  *717,  730. 

s.  43  . 

*724,  *725,  726  et  seq. 

a.  47   .   . 

411,  *412. 

s.  49 

882. 

s.  50  . 

811. 

».  51      .  . 

125. 

■  s.  52  .   . 

*762,  1010. 

s.  55  . 

921,  1107. 

s.  56  . 

325,  *529,  530. 

s.  59  .   . 

230,  662. 

3.  61   .   .    . 

*386. 

».  65 

382,    746,  1013. 

s.  66  . 

*147,  505,  *521,  587. 

s.  69 

1014. 

s.  70  .       , 

,  593,  1048  note. 

s.  71  .  .  . 

326,  511,  535,  725. 

0.  44  (Solicitors  Remuneration  Act,  1881),  686,  789. 

1882. 
45  &  46,  u.  38  (Settled  Land  Act,  1882),  42,  147,  181,  499,  505, 

508,  513,  543,  646  et  seq.,  713,  772  et  seq.,  790, 
809,  822,  827,  841,  842. 
=,  2  .  .  .  554,  *647,  648,  654,  655,  670,  695,  773. 


s. 

2,  sub-! 

J.  1  . 

.   *647,  648. 

sub-s 

I.  2 

*647. 

sub-s 

!.  4  .    , 

.  *648,  649,  650. 

sub-E 

i.  5  . 

■-■657. 

sub-s 

1.  6  . 

.  ■^^657,  *774. 

sub-s 

;.  7  . 

*657. 

3ub-a 

1.  8  .   . 

.  *652. 

sub-s 

1.  10  . 

.  .  657. 

s. 

S  .  . 

147. 

s. 

4  .   .   . 

147. 

ss 

1.  6-11   . 

.  .  590. 

s. 

6  .   . 

147,  212,  877. 

3. 

11   . 

212, 

679,  746,  877. 

S. 

15  .  . 

673. 

3. 

17 

,  513. 

£>. 

18  .    . 

.  679. 

3. 

19  .   . 

657. 

8. 

20  . 

.  264,  I 

650,  ■■'663,  881. 

s« 

21   . 

.  323, 

*359,  369,  529,  653, 

691, 

*680,  * 

681,  *682,  691. 

3. 

21,  sub 

.-s.  7  . 

.  .  591. 

^. 

21,  sub 

.-s.  10 

.  .  .  685. 

3. 

22  .  . 

.  *686, 

*687,  688,  *691. 

3. 

23  .   . 

.   *688. 

ti. 

24  . 

.   *688, 

,  689. 

S. 

25  . 

.  *674, 

*675,  676,  712,  715 

S. 

26  .   . 

712. 

.  *674; 

,  *675,  *676,  *677, 

678,  679, 

s. 

29  .  . 

.  711. 

s. 

30  .  . 

.  715. 

687, 
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1882- 
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45  &  46,  u.  38,  s.  31  .   .   . 

679. 

s.  32  .       , 

359,  *679. 

s,  33       . 

*359,  592,  *680,  682. 

B.  34  .    .   . 

334,  689. 

».  35  .   .   . 

212,  511,  689,  674,  679,  711,  *715,  877. 

s.  36  .  .    . 

718,  790. 

3.  37  .  . 

673,  679,  *690,  691,  879. 

s.  38 

*654,  656,  682  note,  692,  694,  827. 

3.  39  .  .  . 

*413,  *656,  657,  692. 

s.  40  .   .  . 

'692. 

s.  41      .   . 

692. 

s.  42  .       . 

672,  *692,  *716,  *717. 

s.  43  .       . 

692,  790. 

s.  44  .   .   . 

655,  666,  672,  *693. 

s.  45  .   . 

507,  669,  -670,  671. 

s.  46  .   .   . 

685. 

a.  47    .    .    . 

685. 

s.  50   .   . 

651,  652,  664,  829. 

s.  51  .  . 

665,  666. 

s.  52  .       . 

666. 

s.   53  .   .   , 

,  507,  517,  656,  667,  668,  669,  685,  690, 

692,  877. 

3.  54  .    ,    . 

668,  671. 

a.  55    .    . 

685,  *693. 

3.  56  .    . 

*553,  661,  666,  678,  772,  *773,  774,  775, 

861. 

3.  57      .   . 

*693,  *694. 

s.  68  .  .  . 

554,  *658,  *659,  660,  661,  775. 

».  59 

656,  *662,  *694,  712,  717. 

3.  60  .  .   . 

513,  673  note,  *694,  712,  716,  717,  758. 

3.  61    .    . 

*694,  1020. 

a.  62  . 

554,  656,  669. 

s.  63  .  .  .  *695,  *696,  *775,  *776,  777,  778,  779. 

3.  64  .  .   .  440,  614,  615,  517. 
c.  39  (Conveyancing  Act,  1882),  3.  2  .  .  .  587,  670. 

3.  3  .  .  .  *1104. 

s.  5  .   .  .  828. 

s.  6  .  .  .  *759. 

s.  7  ...  21. 

a.  8  .  .  .  *411  note. 

3.  9  .  .   .   *411  note. 

8.  11  .   .   .   382,  746. 
0.  50  (Municipal  Corporations  Act,  1882),  20,  31. 

s.  5  ...  31. 

3.  6  .      .  31. 

=.  105  .      .  31. 

3.  108  .         20. 

B.  133  ..  .  1092. 

S3.  133-136  ...  31. 
0.  61  (Oovernment  Annuities  Act,  1882),  s.  8   ...  33. 
c.  75  (Married  Women's  Property  Act,  1882),  23,  36,  72, 
115,  223,  251,  349,  557,  581,  682,  883,  950  et  seq.,  963 
note,  964  et  seq.,  982,  986,  991,  994,  995,  1002,  1023 
et  seq.,  1074,  1232 

s.   1  ...   34,  73,  136,  557,  970,  990,  994,  1004. 
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45  &  46,  c.  75,  s. 

1,  sub-3.  1  .  .  .  948,  *964,  968. 

s. 

1,  sub.3.  2  .      .  966,  975,  *976,  977, 
1018,  1023. 

979, 

983, 

3. 

1,  8ub-3.  3  .  .  .  984. 

3. 

1,  sub-3.  4  .  .  .  984. 

s. 

1,  sub-3.  5  .  .  .  989,  1007,  1023. 

s 

2  ...  21,  557,  *965,  968,  970,  1004, 

1006. 

s. 

3  .   .   .   1024. 

3. 

4  .   .   .   996,  *999. 

S. 

5  ...  21,  557,  *965,  966,   968,  970, 
1006. 

977, 

1004, 

3. 

6  .         837,  1025. 

S. 

7  .         837,  1025. 

3. 

8      .      1025. 

S. 

9  .   ,       1026. 

S. 

10  .   ,  .  73. 

a. 

11  .       .   1022,  1026. 

S. 

12  .         977. 

o. 

13  .  .  .  •985,  *1026. 

3. 

14         .  *1027. 

8. 

15  .  .      *1027. 

3. 

17  .   .   .   978. 

3. 

18  .       .   34,  36,  987,  1263. 

3. 

19      .   .   987,  990,  *1006,  1007,  1013,  * 

1019, 

1023. 

3. 

21  .   .   .   199,  *1027. 

s. 

22  .          *1023. 

3. 

23      .   .   996. 

3. 

24  .  .   .  34,  557,  *986,  1263. 

c.  80  (Allotments  Extension  Act,  1882),  635. 

1883. 

46  &  47,  c.  36  ( 

;City  of  London  Parochial  Charities  Act, 

1883) 

,631. 

0.  49 

(Statute  Law  Revisiun  and  Civil  Procedure  Repeal 

Act 

,  1883),  423,  896. 

c.   52 

(Bankruiitcy  Act,   1883),   85,    86,  118, 

,  602, 

917, 

1056,   1186. 

Ei. 

4  ...   85,  261,  602,  *603. 

3. 

6  .   .   .   604,  117-2  note. 

3. 

9  .   .   .   1191,  1193. 

B. 

16      .   .   1158  note. 

8. 

30  .   .   .   1191,  1192,  1274. 

3. 

37  .   .   .   1184  no  e,  1274. 

3. 

44         .  26,    267,     268,     *271,     272, 
1166  note. 

901, 

903, 

8. 

45  .   .   .   1044,  1054,  1072. 

3. 

47  .   .  .   85,  86,  796,  1072. 

S. 

48      .   .  605. 

3. 

49  .          1044. 

Ej. 

54  .   .  .   26,  267. 

3. 

55  .   .   .   1072. 

3. 

65  .       .   26. 

3. 

125         .   612,  1071,  1072. 

S. 

146  .       .   1029. 

s. 

147  .         838,  840. 

B. 

168  ..  .  615. 

Schedule  II.  r. 

18  .  .  .  1186. 
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46  &  47,  e.  57  (Patents  Designs  and  Trade  Marks  Act,  1883),  ss. 

85,  87  .  .  .  188. 
c.  61   (Agricultural  Holdings  (England)  Act,  1883),  s. 
1  .   .  .   746,  *1027. 

s.  26  .  .  .   *1027,  1028. 

s.  29  .  .  .   "682,  683,  712. 

».  31  .   .   .   746. 

s.  40  .   .   .   642. 

a.   42  .   .   .  746. 

s.   43  .   .  .   744. 
Schedule  I.  .   .   .  *682,  683. 

1884. 

47  &  48,  c.  18  (Settled  Land  Act,  1884),  181,  513,  646. 

a.  4  .  .  .  679,  687. 

s.  5  .  .  .  507,  *670,  671. 

s.  6  .  .  .  775,  *777. 

a.  7  .  .  .  695,  '"777,  *778. 

s.  8  .  .  .  659. 
c.  64,  S3.  20,  23  (Yorkshire  Registries  Act,  1884),  587, 

882. 
0.  61  (.Judicature  Act,  1884),  a.  14  .  .  .  *848,  850,  852. 
^.  71  (Intestates  Estates  Act,  1884),  10,  315,  1059. 

s.  4  ...   9,  181,  315,  316,  317,  *1061. 

=.  5  ...   45. 

s.  7  .  .  .  315,  316,  *1061. 

1885. 

48  &  49,  ^.  25,  3.  23  (East  India  Unclaimed  Stock),  370. 

c.  72  (Housing  of  Working  Classes  Act,    1885),   s.   11 

.  .  .  674. 
c.  73  (Purchase  of  Land  (Ireland)  Act,  1885)  .  .  .  383, 

655. 
0.  77  (Labourers  (Ireland)  Act,  1885),  744. 

1886. 

49  &  50,  u.  25  (Idiots  Act,  1886)  .  .  .  860. 

c.  27  (Guardianshipof  Infants' Act,  1886),  s.  4.  .  .  293. 
i;.  54,  B.  6  (Extraordinary  Tithe  Redemption  Act,  1886), 
*507,  593,  747. 

1887. 

50  &  51,  c.  30  (Settled  Land  Act,  1887)  .  .  .  513,  646,  683. 

3.  1  .  .  .  *683. 
c.  33  (Land  Law  (Ireland)  Act,  1887),  3.  11  .  .  .  388. 
u.  48  (Allotments  Act,  1887),  635. 

0.  49  (Charitable  Trusts  Act,  1887),  3S.  4,  5  .   .   .   1209. 
c.  53  (Escheat  Procedure  Act,  1887),  1061  note, 
u.  57  (Deeds  of  Arrangement  Act,  1887),  s.  4  .  .  .  614, 
♦615. 

a.  5  .  .  .  615. 

s.  6  .  .  .  615. 
c.  73  (Copyhold  Act,  1887),  a.  45  .  .  .  248,  263,  850. 
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1888. 

51  &  52,  c.   2  (National   Debt   Conversion   Act,    1888)  .   .   .   345, 

360,  361,   365. 

s.  2,  sub-ss.  1,  2,  3,  4  .  .  .  360,  361. 
sub-s.  4  .  .  .   360,  372. 

s.  10  .      .   *361. 

s.  19  .   .  .  361. 

5.   20  .   .      361. 

s.  21      .   .   372. 

s.  27  .   .   .   361. 
c.  41,  s.  6  (Local  Government  Act,  1888),  262. 
i;.  42  (Mortmain  and  Gbaritable  Uses  Act,  1888),  47,  69, 
104,  105,  108,  635,  636,  1202. 

a.  4  .   .       104,  105,  108. 

».   5  .   .   .   105. 

a.   6  .       .   105. 

=.  7  .         106. 

3.  8  .  .  .  106. 

s.  10  .  .  .  104,  105,  106. 

s.  10,  sub-s.  3  .  .  .  104. 

a.  11  .   .   .   104. 

s.  13,  sub-s.  1  (a)  .   .   .   106. 
c.  43  (County  Courts  Act,  1888),  a.  67  .  .  .  437. 

s.  69  .  .  .  437. 

s.  70  .  .  .  437. 
i;.  50  (Patents  Designs  and  Trade  Marks  Act,  1888),  s.  21, 

.  .  .  188. 
c.  61  (Land  Charges  Registration  and  Searches  Act,  1888), 
615,  1056. 

s.  4  .  .  .  587,  1055,  1057. 

s.  5  .  .  .  587,  1038,  *1055,  1056,  1057. 

s.  6  .  .  .  587,  *1055,  1057. 

s.  7  .  .  .  587,  615. 

a.  8  .  .  .  587. 

s.  9  .  .  .  587,  615. 

S3.  10-14  .  .  .  587. 
c.  59  (Trustee  Act,  1888),  369. 

s.  2  .   .   .   325,  529. 

s.  3  .  .  .  516. 

s.  4  .  .  .  372,  379,  518,  586,  1170. 

3.  5  .  .  .  378. 

s.  6  .  .  .  1181. 

».  7  .  .  .  329,  719. 

3.  8  .   .  415,  610,  1117,  1121  note,  *1136  et  seq., 
1144,  1162,  1163,  1169,  1210. 

s.  9  .  .  .  369,  382. 

3.  10  .  .  .  440. 

a.  11  .  .  .  440. 

1889. 

52  &  53,  c.  6  (National  Debt  Act,  1889),  a.  4  .  .  .  292. 

t.  7  (Customs  and  Inland  Revenue  Act,  1889), 

as.  6,  12  .  .  .  881. 

as.  12-16  .  .  .  522. 
u.  30  (Board  of  Agriculture  Act,  1889),  a.  2  .  .  .  677. 
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62  &  53,  0.  32  (Trust  Investment  Act,  1889),  366,  367,  359,  361, 
366,  368,  383,  390,  863. 
s.  4  .   .   .   368. 
a.  6         .  362. 
3.  9  .   .   .  366. 
0.  36  (Settled  Land  Aot,  1889),  646,  679. 
i;.  47  (Palatine  Court  of  Durham  Act,  1889),  o.  10  .  .  . 

1014. 
u.  63  (Interpretation  Act,  1889)  .  .  .  101,  1065  note. 

1890. 

53  &  54,  c.  5  (Lunacy  Aot,  1890)  .   .   .  843,  859  etseq.,  1312  et  seq. 

3.  1  .   .   .   *1312. 

3.  2  .   .   .   860,  *1312. 

s.  3  .  .  .  *1312. 

s.  108  .,  .  861,  *1312. 

3.  116  ..   .  830,  *860,  *1312,  *1313,  1314. 

sa.  116-130  .  .  .  865. 

=.  1-20  .  .  .  670. 

s.  128  ..   .   669,  830,  851,  865,  *1313. 

a.  129  .  830,  851,  865,  *1314. 

3.  133      .       *1314. 

a.  134  .   .   .   433,  846,  *1314. 

3.  135  .   .      846,  *862,  865,  *1314,  *1315. 

s.  136  ..   .  846,  *862.  865,  *1315,  "ISie. 

S3.  137-139  .   .   .   *1316. 

3.  140  ..   .   859,  *1316. 

=.  141  ..   .   862,  *1317. 

3.  142  ..   .   865,  *1317. 

s.  143  ..   .   846,  *1317. 

a.  338  .       .   *1317. 

s.  341  .  *1317,  *1318. 

a.  342  ..   .   864. 
0.  19  (Trustees  Appointment  Act,  1890),  s.  2  .   .  .  *1093. 

8.  3  .   .   .   627,  1094. 

S3.  4,  6,  6,  7  .  .  .  1094. 
c.  23(Chanoeryof  Lancaster  Act,  1890),  1014. 
c.  29  (Intestates   Esiates   Aot,  1890),  ss.  2,  4   .   .   .   316 

note,  950. 
0.  39  (Partnership  Act,  1890),  1186  note. 

a.  5  .  .  .  *1164. 

s.  11  .  .  .   ni63. 

33.  11,  15  .   .  .  1143  note. 

8.  13  .  .      *1155,  *1163,  1164. 

a.  29  .      .  308. 

s.  38  .   .   .  413. 

3.  42  .       .  308,  309. 

s.  43  .  .   .  309. 
0.  44  (Supreme  Court  of  Judicature  Act,  1890),  s.  6  .  .  . 

1266  note. 
0.  69  (Settled  Land  Act,  1890),  181,  646. 

3.  2  .  .  .  646. 

a.  4  .  .      *651,  652,  664. 

s.  5  .   .   .   147. 

3.  6  .  .  .  758. 
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53  &  54,  0.  69,  s.  7  .  .  669. 

s.  10  .  *673. 

=.  11  .  .  .  553,  679,  *684. 

3   12  .  .  .  ♦662. 

s.  13  .  *675. 

a.  14  .  .  .  *682,  688. 

s.  15  .  .      *677,  679,  684,  695. 

s.  16      .       508,  *653. 

3.  17  .   .   .  665,  809. 

3.  18  .   .   .   676. 
c.  70  (Housing  of  Working  Classes  Act,  1890),  s.  74  .  .  . 

676. 
0.  71  (Bankruptcy  Act,  1890),  3.  21  .  .  .  612,  1071. 

1891. 

54  &  55,  0.  39  (Stamp  Act,  1891),  *813,  1217  note,  1223  note. 

0.  65  (Lunacy  Act,  1891),  860,  861,  865. 

s.  27,  3ub-s.  1   .   .   .  865. 

33.  27,  28  .  .  .  *1318. 
0.  69  (Penal  Servitude  Act,  1891),  3.  1  .  .  .  1158  note, 
i;.  73  (Mortmain  and  Ciiaritable  Uses  Act,  1891),  68,  70, 
106,  108,  122,  178,  1226. 

33.  3,  5  .  .  .  106,  108. 

b.  7  .  .  .  *107. 

33.  6,  8,  9,  10  .  .  .  107,  108. 

1892. 

55  &  56,  c.  13  (Conveyancing  Act,  1892),  s.  6  .  .  .  828. 

c.  19  (Statute  Law  Revision  Act,  1892)  .  .  .  1260  note, 
c.  39  (National  Debt,  Stockholders  Relief  Act,  1892),  857. 

S3.  3,  4,  8  .  .  .  857. 

s.  6  ...   32. 
c.  57  (Private  Street  Works  Act,  1892)  ...  712. 
u.  58  (Accumulations  Act,  1892),  s.  1  .   .  .   101. 

1893. 

56  &  57,  u,  21  (Voluntary  Conveyances  Act,  1893)  ...  81. 

s.  2  .  .      *81. 
s.  3  .      .  81. 
s.  4  ...  81. 
0,  39  (Industrial  and  Provident  Societies  Act,  1893)  .  .  . 

839. 
c.  53  (Trustee  Act,  1893),  356,  359,  362  et  seq.,  389,  421, 
424c«seg'.,  440,   540,   705,722,   723,  772,  823,836 
et  seq.,  843,  864,  1093,  1279  et  seq.  ;   App.  I.,  in 
extenso. 

3.  1  .  .  .  *352etseq.,  722,  723. 
a.  2  .  .  .  364,  *368. 
3.  3  .  .  .  *368. 
3.  4  .  .  .  *368. 
=.  5  .      .  *368,  *369. 

sub-s.  1  .  .  .  *369,  382. 
sub-s,  2  .  .      352,  *382. 
sub-s.  3  .  .  .  *369. 
sub-s.  4  .      .  *370. 
sub-s.  5  .  .  .  *370. 
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)6  &  57  c. 

53,  3.  6  .  .  .  *370. 

».  7  .  .  .  *370,  *37l. 

3.  8,  8ub-3.  1  .  .  .  *374. 

sub-s.  2  .  .  .  *379,  518,  1170. 

siib-3.  3  .  .  .  *586. 

3ub-s.  i  .  .  .   *374. 

s.  9  .  .  .  *378,  1175. 

s.  10  .  .  .  281,  510,  •806,  807,  817,  820,  *824, 

825,  *828,  832,  1090. 

s.  11  .  .  .  281,  *813,  *814. 

3.  12     *811  et  seq. 

s.  13     *509,  514,  515,  617,  *618,  743. 

a.  14     *515,  *516,  *517. 

s.  15    .  *519,  587. 

s.  16     36. 

3.  17  .    325,  331,  *530,  ♦581,  557,  558. 

».  18     *329,  *719. 

s.  19  .    *440,  441,  447. 

s.  20  .    *327,  *535,  546,  558. 

a.  21  .    324,  *739,  740. 

3.  22     293,  510,  739,  755,  *765. 

a.  23    .  411. 

3.  24  .    305. 

a.  25  .    701,  *838,  839,  840,  843. 

3.  26  .    ;79,  *844,  *845,  846. 

(i.)    .  *844. 

(ii.)  .    *844. 

(iii.)  .   .  *845. 

(iv.)     *845. 

(V.)  .   .  10,  *845,  855. 

(vi.)  .  .  .  *845. 

3.  27  .   .  *846. 

3.  28  .  .   847. 

a.  29     847. 

3.  30  .  .  .  ♦847. 

a.  31    .  *847,  *848. 

3.  32  .    279,  *849. 

=.  33  .  .  .  704,  848,  *860. 

a.  34  .  .   704,  *851,  863. 

a.  35  .    345,  *852,  *853. 

(1)    .  ♦852,  853,  854. 

(2)  .    *855. 

(3)   .  .  *855. 

(4)    .  *855. 

(5)  .  .   *866. 

(6)   .   ♦856. 

3.  36  .   .  *857. 

3.  37  .  .   555,  755,  *760,  804,  ♦858. 

s.  38  .   .  ♦858,  865. 

a,  39   .  .  ^859. 

3.  40  .  .   *859,  860. 

a.  41    .  *860. 

8.  42  .  .  .  412,  419,  421,  *424,  426,  741,  817,  834, 

864,  883,  1208  note. 
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56  &  57,  c.  53,  a.  44      .  .  *512. 

s.  45  .   .   .  23,  1017,  1179,  1181  et  seq.,  1185,  1196, 

1201  note, 
s.  47  .  .  .  *655,  809. 
3.  48  .  .  .  279. 
s.  50  .   .   .   329,    *362,   *366,   424,   440,   *836,   844, 

*849,  *853. 
s.  51  .  .      772,  839. 
Schedule  .  .  .  772,   839,   1301,    1302,   App.   I.   in 

extenso. 
c.  63  (Married  Women's  Property  Act,  1893)  ...  25,  983, 

991. 
3.  1  .  .  .  *984,  990,  994,  1019. 
a.  2  .  .  .  *1018. 
3.  3  .  .      *968. 
s.  4  .  .  .  984,  994,  999. 

1894. 
c.  73  (Local  Government  Act,  1894)  .  .  .  626. 
ss.  14,  75  .   .   .   626. 

57  &  58,    c.    10  (Trustee  Act,    1894),    847,    1303,   App.    I.   in 

extenso. 

3.  1  .   .   .  847. 

s.  2  .  .   .   860. 

3.  3  .   .   .  512. 

s.  4  .   .  .  231,  *323. 
u.  30  (Finance  Act,  1894)  .  .  .  522. 
c.  35  (Charitable  Trusts,  Places  of  Religious  Worship,  Act, 
1894)  .      .  1208. 

s.  4  .   .   .   1208  note. 
c.  46  (Copyhold  Act,  1894),  s.  44  .  .  .  291,  745,  746. 

o.  84  .   .  .   263. 

3.  88  .   .   .   *248,  252,  255,  263,  279. 
c.  60  (Merchant  Shipping  Act,  1894),  ss.  56,  57      .  .  185. 

1895. 

58  &  59,  c.  25  (Mortgagees'  Legal  Costs  Act,  1895),  o.  2  .  .  .  310, 

781. 
3.  3  .  .  .  310,  315,  781. 

1896. 

59  &  60,  c.  8  (Life  Assurance  Companies,  Payment  into  Court,  Act, 

1896)  .  .  .  425. 
c.  35  (Judicial  Trustees  Act,  1896),  698  et  seq. 
s.  1  .   .   .   *698,  *699. 
8.  2  .   .       *699,  *700. 
B.  3  .  .  .  231,  395,  700,  *1169  et  seq. 
8.  4  .  .  .  *700. 


1897. 
60  &  61,  0.  65  (Land  Transfer  Act,  1897),  219,  275,  29?,  421,  533, 
546,  548,  5.'il,  587,  801,  838,  849,  874. 
3.  1   .  .  .   13,219,248,275,316,533,540,836,838, 
880. 


CXXVl  TABLE   OF   STATUTES 

Victoria — continued.  1897 — continued. 

60  &  61,  0.  65,  s.  1,  sub-s.  1  .  .  .  186,  *248,  560,  565,  995, 
1219  note. 

sub-s.  2  .  .      996. 

sub-8.  3  .  .  .  995,  1224  note. 

sub-s.  i  .   .  .  *248. 

sub-s.  5  .  .  .  665.  / 

=.  2  .   .  .   532,  533,  560. 

subs.  2  .      .  533,  540,  565. 

sub-s.  3  .  533,  598. 

sub-s.  4  533,  1216  note. 

b.  3,  sub-s.  1  .  .  .  437. 
s.  4  .  .   .  533,  640. 

a.  4,  sub-s.  1      .      228,  722,  ♦741,  742. 
s.  22,  8ub-s.   6  .   .  .   587. 

1898. 

61  &  62,  c.  55  (Universities  and  College  Estates  Act,  1898)  .  . 

697. 

1899. 

62  &  63,  c.  20  (Bodies  Corporate,  Joint  Tenancy,  1899)  ...  32. 

c.  33(Boardof  Education  Act,  1899)  .  .  .  631. 

1900. 

63  &  64,  e.  26  (Land  Charges  Act,  1900)  .  ,  .  587,  1038  note, 

1045  note,  1046  note,  1047  note,  1048  note,  1055 
note,  *1066,  *1057. 
c.  62  (Colonial  Slock  Act,  1900),  s.  2  .   .   .  364. 

1906. 
Edward  VIL  6,  c.  55  (Public  Trustee  Act,  1906)  ...  28,  282,  531,  700  et  seq,  720, 

786,  843,  851,  887,1072,  1254. 
s.  1  .  .  .  700,  701. 
s.  2  .  .  .  701,  708. 
s.  3  .  .  .  *?03,  *704. 
s.  4  .  .  .  704,  705. 
s.  5  .  .  .  *701,  702. 
s,  6  .  .  .  *702,  703. 
o.  7  .  .  .  70O  note, 
s.  8  ...   700  note. 
3.  9         .   708. 
».  10  .  .  .  *706. 
s.  11  .  .      706,  707. 
a.  12  .         706  note, 
a.  13  .      .  705,  706. 
s.  14  .  .      700. 
o.  15  .  .  .  706. 

1907. 

7,  c.  18  (Married  "Women's  Property  Act,   1907)  .      .  *37,  223, 

850,  987,  *1005,  *1007. 

1908. 

8,  0.  27  (Married  Woraeu's  Property  Act,  1908)  .   .   .   1027. 

9,  c.  42  (Irish  Land  Act,  1909)  s.  38  .  .  .  359  add. 


ADDENDA 


PAGK 

18.  In  note  (6)  after  "  Wallis  v.  S.  0.  for  New  Zealand,"  add  "and  see  Be 
WhUeUy,  (1910)  1  Oh.  600." 

38.  In  note  (q)  after  "  King  v.  Bellord,  1  H.  &  M.  .'!43,"  add  "and  see  Re  Edwards, 
(1910)  1  Ch.  541,  where  a  gift  over  on  'refu-a!  or  neglect'  to  take  a  certain 
name  and  arms  within  a  spe  ified  period,  was  held  not  to  aj'ply  to  an  infant, 
as  not  haviijg  a  legal  discretion  in  reference  to  the  matter." 

64.  At  end  of  note  (a)  adJ  "The  rule  to  be  deduced  from  Strong  v.  Bird,  sup.  and 
Re  Stewart,  sup.,  will  not  be  extended  to  a  mere  promise  by  a  testator  to  pay 
an  indefinite  turn  at  a  future  time  ;  Re  Innes,  (1910)  1  Ch.  188." 

71.  At  end  of  note  (a)  after  "  Mallott  v.  Wilson,  (1903)  2  Ch.  494"  add  "Re 
Plumptre's  Settlement,  (1910)  1  Oh.  609." 

109.  In  note  (c)  after  "Re  Nash"  add  reference  "  (1910)  1  Ch.  (C.A.)  1." 

139.  Line  21.     After  the  words  "though  he  afterwards  die  an  infant"  add  reference 

to  a  footnote,  referring  to  "Re  ParTcer.  (1910)  1  Ch.  581  (where  infant  tenant 
in  tail,  dying  in  the  lifetime  of  the  tenant  for  life,  was  held  to  have  succeedtd 
to  the  heirlooms  «ithm  the  terms  of  the  will)." 

140.  Note  (a).     After  the  words  "Re  Lord  Chesham's  Estate,  31  Ch.  D.  466"  add 

"  distingu  shid  in  i?«  Parfer,  (1910)  1  Ch.  581.  As  to  the  meaning  of  the 
words  '  actual  possession '  whi-n  used  in  a  power  of  revocation  of  trusts,  see 
Re  Petre's  Settlement  Trusts,  (1910)  1  Ch.  290." 

145.  Note  (c).     After  "  Re  Burley"  add  reference  "  (1910)  1  Ch.  215." 

155.  Note  (a).     After  "Re  Conolly  "  add  reference  " (1910)  1  Ch.  219." 

291.  Note  (6).  After  "  Wilkinson  v.  Malin,  2  Tyr.  572"  add  "and  the  rule  that  in 
the  administration  of  a  trust  of  a  'p'blio'  nature,  the  act  of  a  majority  of 
trustees  is  to  he  treated  as  the  act  of  the  whole  body,  applies  eijually  to  a 
trust  of  a  charitable  nature  ;  ije  Whiteley,  (1910)  1  Ch.  600." 

337.  Note  (c),  at  end  of  note,  add  "and  s'e  Re  Povser.  (1910)  W.  N.  189,  where 
Parker,  J. ,  preferred  the  decisions  of  Swiiifen  Ea^'y,  .T. ,  in  Re  Dawson,  (1906) 
2  '  h.  211  and  Re  Pertins,  sup.,  and  of  Joyce  J.,  in  Re  Thompson,  sup.,  to 
those  "f  Kekewirjh,  .1.,  in  Re  Baron,  62  L.  J.  Ch.  445  and  Re  Henry,  (1907) 
1  Ch.  30,  and  made  an  or'ler  similar  to  that  in  Re  Perkins." 

342.  Note  {g).     At  end  of  note  refer  to  Re  Peyser,  (1910)  W.  N.  189,  a^  above. 

359,  Note  (rf).  Add  "  As  to  the  investment,  with  the  consent  of  the  public  trustee 
(as  to  whose  office  and  functions  see  post,  pp.  700  ef  S"q.),  of  purchase  money 
for  land  purchased  hy  means  of  an  advance  under  the  Land  Pun'.'  ase  Acts, 
where  such  land  is  settled  land  within  the  Settled  Land  Acts,  see  Irish  Land 
Act,  19u9  (9  Edw.  7.  c.  42),  sect.  38. 
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371.  Notefo).  At  foot  of  note,  add  " and  see  Me  Sir  Robert  Peel's  Settled  Estates,  (1910) 
1  Ch.  389,  where  the  aarae  principle  was  applied  to  a  case  in  which,  upon  a 
direction  by  a  tenant  for  life  under  the  Settled  Land  Acts,  trustees  had 
invested  capital  moneys  in  the  purchase  of  stocks  on  which,  at  the  date  of 
the  purchase,  dividends  had  been  earned  and  declared  but  not  paid  ;  and  it 
was  held  that  the  tenant  for  life  was  not  entitled  to  such  dividends." 

420.  At  end  of  note  (&),  add  "  In  the  case  of  Me  Amalgamated  Society  of  Mailway 
Servants,  d-c.  (reported  in  the  Times  of  15th  October,  1910)  where,  under  the 
rules  of  a  society,  the  object  for  which  a  fund  was  established  was  ultra  vires 
and  bad  in  law,  and  the  plaintiff,  who  was  a  subscriber  to  the  fund,  was 
claiming  as  a  cestui  que  trust  under  a  resulting  trust,  it  was  held  that  the 
plaintiff  was  not  a  'cestui  que  trust  uiider  the  trust  of  any  deed  or  instru- 
ment' within  Order  55,  Rule  3,  as  the  trust  under  which  he  claimed  arose  in 
default  of,  and  not  under  the  instrument  establishing  the  fund." 

425.  Add,  by  way  of  note,  to  be  introduced  referentially  at  end  of  first  paragraph  on 
page,  "Where  the  tenant  in  tail,  executing  the  disentailing  assurance,  was 
also  protector,  his  execution  of  the  deed  operated  as  a  consent  by  him  in  the 
character  of  protector ;  Me  JFilmer's  Trusts,  (1910)  2  Ch.  111." 

623.  Line  9.  At  end  of  paragraph,  after  the  words  "  it  cannot  be  diverted  to  light- 
ing, paving,  and  cleansing  the  town  "  (a),  add  these  words,  "  nor  can  a  fund 
which  is  given  for  establishing  a  hospital  in  one  locality  be  applied  for  the 
purposes  of  a  hospital  in  a  neighbouring  locality  "  (b) ;  and  add,  by  way  of 
note,  these  words,  "  Se  Weir  Hospital,  (1910)  2  Ch.  (C.A.)  124,  a  case  which 
is  instructive  in  reference  to  the  jurisdiction  of  the  Charity  Commissioners  ; 
and  seepost,  p.  1210." 

623.  Note  (e).     Add  ' '  And  where  a  legacy  of  £1000  was  given  '  to  found  a  bed '  iu  a 

hospital,  the  income  only  was  to  be  applied  towards  maintaining  the  bed  ; 
A.  G.  V.  Belgrave  Hospital,  (1910)  1  Ch.  73." 

624.  Note  (a).  At  end  of  note,  after  "  Me  Mirrlees  Charity,"  add  reference  "  (1910) 

1  Ch.  163." 
627.  Note  (c).     At  end  of  note  add  "And  see  Me  Weir  Hospital,  (1910)  2  Ch.  (C.A.) 
124,  referred  to^os*,  p.  1210." 

631.  Note  {a).  At  end  of  note,  add  "  For  a  case  in  which  an  existing  scheme  for 
a  secondary  school  was  altered  by  the  Court  so  as  to  comply  with  the 
requirements  of  the  Board  of  Education,  and  so  enable  the  school  to  secure 
grants  from  the  Board,  see  Me  Queen's  School,  Chester,  (1910)  1  Ch.  796." 

683.  Note  («).  After  "Me  Duke,  of  Manchester's  Settled  Estates,  (1909)  W.  N.  212  " 
add  "(1910)  1  Ch.  106,  where  the  order  was  made  conditionally,  upon  the 
tenant  for  life  agreeing  that  the  payment  was  to  be  without  prejudice  to  any 
question  as  to  the  ultimate  incidence  of  the  liability  for  the  arrears,  as 
between  him  and  the  remainderman." 

685.  Note  (h).  Atter"  Cardigan  v.  Curzon  Hour,  41  Ch.  D.  (C.A.)375"  add  "and 
heeReSir  Robert  PeeVs  Settled  Estates,  (1910)  1  Ch.  389,  holding  that  the 
rule  against  allowing  the  costs  of  obtaining  the  concurrence  of  mortgagees  of 
the  life  estate  applies  as  well  where  the  capital  money  is  in  the  hands  of 
trustees,  as  where  it  is  in  Court." 

711.  At  end  of  note  (b),  after  "Me  Br^mning,  (1909)  1  Ch.  276  "  add  "  and  see  Me 
Cottrell,  (1910)  1  Ch.  402." 

744.  Note  (/).  At  end  of  note,  add  "  As  to  the  incapacity  of  trustees  to  grant  leases 
oi  unopened  mines,  see  &  Baskerville,  (1910)  W.  N.  175." 
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744.  Note  {g).  At  end  of  note  add  "and  for  form  of  declaration  and  order 
facilitating  the  granting  of  feus  in  Scotland,  in  the  nature  of  building  leases 
under  a  power,  see  Be  Forrest,  (1910)  W.  N.  201." 

747.  At  end  of  note  (6),  after  "Re  JVhileley,"  add  "(1910)  1  Ch.  600." 

790.  To  note  (d)  add  "Where  a  tenant  for  life  directs  capital  moneys  in  the  hands  of 
the  trustees  to  be  applied  in  payment  of  the  costs,  charges,  and  expenses  of 
his  solicitors  in  relation  to  a  sale  by  him  under  the  Act,  the  trustees  are  not 
bound  to  have  such  costs,  charges,  and  expenses  taxed,  but  are  entitled  to 
have  an  opportunity  of  considering  their  propriety,  and  if  satisfied  may, 
without  taxation,  pay  them  out  of  capital  moneys.  The  same  rule  applies  to 
the  payment  out  of  capital  moneys  of  the  costs  of  procuring  the  concurrence 
in  the  sale  of  the  incumbrancers  on  the  fee  (as  to  which  see  ante,  p.  685)  ; 
He  Sir  Robert  Peel's  Settled  Estates,  (1910)  1  Ch.  389." 

827.  Note  (i).  After  "Re  Sampson"  delete  "(1904)  2  Ch.  (C.A.)  331,"  and 
substitute   "(1906)  1  Ch.   (O.A.)  435." 

919.  Note  (d).  After  " SMpper  v.  Holloway''  add  "but  see  S.  C.  in  C.  A.  (1910)' 
W.  N.  74  where  the  decision  was  reversed  on  the  facts,  and  it  was  held  that 
the  question  did  not  really  arise." 

922.  Note  (6).  At  end  of  note  add  "Re  Weniger's  Policy,  (1910)  2  Ch.  291, 
following  Speiwer  v.  Clarke,  (1878)  9  Ch.  D.  137." 

1210.  Note  («).  After  "Re  Weir  Hosiritol,"  add  reference  "(1910)  2  Ch, 
(C.A.)  124." 
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RISE    AND    PROGRESS    OF    TRUSTS 


THE  origin  of  trusts,  or  rather  the  adaptation  of  them  to  the  Origin  of  trusts, 
English  law,  may  be  traced  in  part  at  least  to  the 
ingenuity  of  fraud.  By  the  interposition  of  a  trustee  the  debtor 
thought  to  withdraw  his  property  out  of  the  reach  of  his  creditor, 
the  freeholder  to  intercept  the  fruits  of  tenure  from  the  lord  of 
whom  the  lands  were  held,  and  the  body  ecclesiastic  to  evade  the 
restrictions  directed  against  the  growing  wealth  of  the  Church  by 
the  statutes  of  mortmain.  Another  inducement  to  the  adoption 
of  the  new  device  was  the  natural  anxiety  of  mankind  to  acquire 
that  free  power  of  alienation  and  settlement  of  their  estates 
which,  by  the  narrow  policy  of  the  common  law,  they  had  hitherto 
been  prevented  from  exercising. 

Originally  the  only  pledge  for  the  due  execution  of  the  trust  The  subpoena, 
was  the  faith  and  integrity  of  the  trustee ;  but  the  mere  feeling 
of  honour  proving,  as  was  likely,  when  opposed  to  self-interest, 
an  extremely  precarious  security,  John  Waltham,  Bishop  of 
Salisbury,  who  was  Lord  Keeper  in  the  reign  of  Eichard  the 
Second,  originated  the  writ  of  subjpcena,  by  which  the  trustee  was 
liable  to  be  summoned  into  Chancery,  and  compellable  to  answer 
upon  oath  the  allegations  of  his  cestui  que  trust.  No  sooner  was 
this  protection  extended,  than  half  the  lands  in  the  kingdom 
became  vested  in  feoffees  to  iises,  as  trusts  were  then  called. 
Thus,  in  the  words  of  an  old  counsellor,  the  parents  of  the  trust 
were  Praud  and  Eear,  and  a  Court  of  Conscience  was  the 
Nurse  (a). 

Of  trusts   there   were   two   kinds :   the  simple  trust,  and  the  Trusts  simple  or 
special  trust.     The  simple  trust  was  defined  in  legal  phraseology  gimpk' trust 
{a)  Attorney-General  v.  Sands,  Hard.  491.  defined, 
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Confidence  in  the 
person. 


Privity  of  estate. 


to  be,  "  a  confidence,  not  issuing  out  of  the  land,  but  as  a  thing 
collateral,  annexed  in  privity  to  the  estate  of  the  land,  and  to 
the  person  touching  the  land,  scilicet,  that  cestui  que  use  should 
take  the  profit,  and  that  the  terre-tenant  should  execute  an 
estate  as  he  should  direct "  (a).  In  order  rightly  to  understand 
what  was  meant  by  this  rather  technical  description,  we  shall 
briefly  consider  the  principles  that  were  recognised  by  Courts  of 
Equity  (for  these  had  the  exclusive  jurisdiction  of  trusts),  first, 
with  reference  to  the  terre-tenant  or  feoffee  to  uses,  and  secondly, 
with  reference  to  the  beneficial  proprietor,  or  cestui  que  use. 

With  respect  to  the  feoffee  to  uses,  it  was  at  first  held  to  be 
absolutely  indispensable  that  there  should  be  confidence  in  the 
person,  and  privity  of  estate.  For  want  of  the  requisite  of 
personal  confidence  it  was  [ruled  that  a  corporation  could  not 
stand  seised  to  a  use  ;  for  how,  it  was  said,  could  a  corporation 
be  capable  of  confidence  when  it  had  not  a  soul'i.  Nor  was  it 
competent  for  the  king  to  sustain  the  character  of  trustee ;  for 
it  was  thought  inconsistent  with  his  high  prerogative  that  he 
should  be  made  responsible  to  his  own  subject  for  the  due  ad- 
ministration of  the  estate.  And  originally  the  mbpcena  lay 
against  the  trustee  himself  only,  and  could  not  have  been  sued 
against  either  his  heir  or  assign  ;  for  the  confidence  was  declared 
to  be  personal,  and  not  to  accompany  the  devolution  of  the 
property  (&).  But  the  doctrine  of  the  Court  in  this  respect  was 
subsequently  put  on  a  more  liberal  footing,  and  it  came  to  be 
held  that  both  heir  and  assign  should  be  liable  to  the  execution 
of  the  use  (c).  An  exception,  however,  was  still  made  in  favour 
of  a  purchaser  for  valuable  consideration  not  affected  by  notice  {d). 

The  meaning  of  privity  of  estate  may  be  best  illustrated  by  an 
example.  Had  a  feoffment  been  made  to  A.  for  life  to  his  own 
use,  with  remainder  to  B.  in  fee  to  the  use  of  C,  and  then  A.  had 
enfeoffed  D.  in  fee,  in  this  case,  though  D.  had  the  land  by  the 
feoffment,  which  then  operated  as  a  tortious  conveyance,  yet,  as 
he  did  not  take  the  identical  estate  in  the  land  to  which  the  use 
in  favour  of  C.  was  attached,  he  was  not  bound  by  C.'s  equitable 
claim.  And,  by  the  same  rule,  neither  tenant  by  the  curtesy, 
nor  tenant  in  dower,  nor  tenant  by  elegit,  was  liable  to  the  execu- 
tion of  the  use,  for  their  interests  were  new  and  original  estates, 
and  could  not  be  said  to  have  been  impressed  with  the  use.     So 

(a)  Co.  Lit.  272,  h.  Uses  and  Trusts  B. 

(6)  8  E.  4.  6 ;  22  E.  4.  6.  (d)  Bac.  Ab.  Uses  and  Trusts  B. ; 

(c)  The  law  as    to   the  heir  was  and  see  14  H.  8.  4,  7,  8, 
altered  by  Fortescue,  Ch.  J,  Bac,  Ab, 
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the  lord  who  was  in  by  escheat,  a  disseisor,  abator,  and  intruder, 
were  not  amenable  to  the  subpcena;  for  the  first  claimed  by 
title  paramount  to  the  creation  of  the  use ;  and  the  three  last  were 
seised  of  a  tortious  estate,  and  held  adversely  to  the  feoffee 
to  uses. 

With  respect  to  the  cestui  que  use,  the  principle  upon  which  Privity  as  regards 
his  whole  estate  depended  was  also  what  in  legal  language  ^^s  *'^'""'^*"^'^^^"'^' 
denominated  privity.  Thus,  on  the  death  of  the  original  cestui 
que  use,  the  right  to  sue  the  subpmna  was  held  to  descend  indeed 
to  the  heir  on  the  ground  of  hosres  eadem  persona  cum  arvtecessore ; 
but  the  wife  of  the  cestui  que  use,  or  the  husband  of  a  feme 
cestui  que  use,  and  a  judgment  creditor,  were  not  admitted  to  the 
same  privilege ;  for  their  respective  claims  were  founded,  not  on 
privity  with  the  person  of  the  cestui  que  use,  but  on  the  course 
of  law.  And  for  the  like  reason  a  use  was  not  assets,  was  not 
subject  to  forfeiture,  and  on  failure  of  heirs  in  the  inheritable  line 
did  not  escheat  to  the  lord. 

The  special  trust  (for  hitherto  we  have  spoken  of  the  simple  Special  trust 
trust  only)  was  where  the  conveyance  to  the  trustee  was  to  '^®^"'^'^- 
answer  some  particular  and  specific  purpose,  as  upon  trust  to 
reconvey  in  order  to  change  the  line  of  descent,  upon  trust 
to  sell  for  payment  of  debts,  &c.  In  the  special  trust  the 
duty  of  the  trustee  was  not,  as  in  the  simple  trust,  of  a  mere 
passive  description,  but  imposed  upon  him  the  obligation  of 
exerting  himself  in  some  active  character  for  the  accomplishment 
of  the  object  for  which  the  trust  was  created.  In  case  the  trustee 
neglected  his  duty,  the  cestui  que  trust  was  entitled  to  file  a  bill 
in  Chancery,  and  compel  him  to  proceed  in  the  execution  of  his 
office  (a). 

Both  the  simple  trust  and  the  special  trust  were  applicable  to  Trusts  applicable 
chattels  real  and  personal,  as  well  as  to  freeholds ;  but  trusts  of  *°  cliattels. 
chattels  were  for  obvious  reasons  much  less  frequently  employed. 
The  amount  of  the  property  was  small ;  the  owner,  even  without 
the  interposition  of  a  trustee,  had  the  fullest  control  and  dominion 
over  it;  and  a  chattel  interest,  as  it  followed  the  person,  was 
equally  subject  to  forfeiture,  whether  in  the  custody  of  a  trustee, 
or  in  the  hands  of  the  beneficial  proprietor  (V).  But  to  the 
extent,  whatever  it  was,  to  which  trusts  of  chattels  were  adopted, 
they  were  administered  upon  the  same  principles,  mutatis 
mutandis,   as   were    trusts   of    freeholds ;     the    right    to    sue   a 

(a)  See  the  case  in  the  reign  of  Hen.  (J)  5  H.  5.  3,  6. 

7.  App.  to  Sugden  on  Powers,  No.  1. 
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la  turned  equally  on  privity  (a),  and  the  interest  of  the 
cestui  que  trust  was  held  not  to  be  assignable  (6). 

Such  was  the  nature  of  trusts  as  they  stood  at  common  law; 
but  the  manifold  frauds  and  mischiefs,  to  which  the  new  system 
gave  occasion,  particularly  "the  great  unsurety  and  trouble 
arising  thereby  to  purchasers,"  called  loudly  from  time  to  time 
for  the  enactment  of  remedial  statutes.  One  of  the  most  im- 
portant of  these  was  1  Ric.  3.  c.  1,  the  substance  of  which  may 
be  well  expressed  in  the  terms  of  the  preamble,  viz.  that  "all 
acts  made  by  or  against  a  cestui  que  use  should  be  good  as  against 
him,  his  heirs,  and  feoffees  in  trust,"  in  other  words,  that  all 
dealings  of  the  cestui  que  use  with  the  trust  property  should 
have  precisely  the  same  legal  operation  as  if  the  cestui  que  use 
had  himself  possessed  the  legal  ownership.  To  what  interests 
the  legislature  intended  this  statute  to  apply  has  not  on  all 
hands  been  agreed.  A  feoffment  in  fee  to  uses  was  clearly  the 
case  primarily  intended.  Upon  a  feoffment  in  tail,  it  seems  no 
use  could  have  been  declared,  for  a  tenant  in  tail  was  incapaci- 
tated by  the  statute  de  donis  from  executing  estates  (c).  With 
respect  to  a  feoffment  for  life  to  uses,  there  appears  to  be  no 
reason  upon  principle  (except  so  far  as  the  language  of  the  Act 
may  be  thought  to  furnish  any  inference),  and  certainly  there  is 
no  objection  on  the  score  of  authority,  why  the  cestui  que  use 
might  not  have  passed  the  legal  estate  by  virtue  of  the  statutory 
power.  It  has  been  contended  by  Mr  Sanders,  that  on  a  feoff- 
ment for  life  no  use  grafted  on  the  life-estate  could  have  been 
declared,  on  the  ground  that  as  the  tenant  for  life  held  of  the 
reversioner,  the  consideration  of  tenure  would  have  conferred  a 
title  to  the  beneficial  interest  on  the  tenant  for  life  himself  (d). 
But  this  reasoning  can  have  no  application  where  the  estate  for 
life  was  not  created,  but  was  merely  transferred,  for  then  the 
assignment  of  the  life-estate  was  not  distinguishable  in  this 
respect  from  a  conveyance  of  the  fee ;  in  each  case  there  was  no 
consideration  of  tenure  as  between  the  grantor  and  grantee,  but 
in  each  case  the  services  incident  to  tenure  were  due  from  the 
grantee   to   a  third  person   (1).      It  is  clear  that    the   statute 


(a)  Witham's  case,  4  Inst.  87. 
(i)  Jenk.  244,  c.  30. 


(c)  Co.  Lit.  19,  b. 

(d)  Sand,  on  Uses,  c.  1,  s.  6,  div.  2. 


(1)  The  state  of  the  law  upon  this  subject  appears  to  have  been  as  follows  : — 
(1).  On  the  creation  of  an  estate  for  life,  had  no  use  been  mentioned  on  the 
face  of  the  instrument,  the  tenant  for  life  had  held  for  his  own  benefit  in  com- 
pensation for  his  services  :  Perk.  s.  535  ;  B.  N.  C.  60  ;  Br.  Feflf.  al.  Uses,  10  ; 
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embraced  uses  of  lands  only,  and  did  not  extend  either  to  special 
trusts,  or  to  trusts  of  chattels :  not  to  special  trusts,  because  the 
trustee  combined  in  himself  both  the  legal  estate  and  the  use, 
though  compellable  in  Chancery  to  direct  them  to  a  particular 
purpose ;  and  not  to  trusts  of  chattels,  because  the  preamble  and 
the  statute  were  addressed  to  cestui  que  use  and  his  heirs,  and  to 
feoffees  in  trust. 

The  mischiefs  of  the  system  increasing  more  and  more  (the  The  statute  of 
statute  of  Kichard  occasioning  still  greater  evils  than  it  remedied,  ^^^^  '^^  ^'  *•  "• 
from  the  facility  it  gave  to  the  cestui  que  use  and  his  feoffee, 
who  had  now  each  the  power  of  passing  the  legal  estate,  of 
defrauding  by  collusion  the  bond  fide  purchaser),  the  legislature 
again  interposed  its  authority  by  27  Hen.  8.  c.  10,  and  thereby 
annihilated  uses  as  regarded  their  fiduciary  character,  by  enact- 
ing, that  "where  any  person  stood  seised  of  any  hereditaments 
to  the  use,  confidence,  or  trust  of  any  other  person,  or  of  any 
body  politic,  such  person  or  body  politic  as  had  any  such  use, 
confidence,  or  trust,  should  be  deemed  in  lawful  seisin  of  the 
hereditaments  in  such  like  estates  as  they  had  in  use,  trust,  or 
confidence."  (1) 

Uses  by  the  operation  of  this  statute  became  merged  in  the  Special  trusts  and 
legal  estate;    but  special  tritsts  and  trusts  of  chattels  were  not ^^g^Ag^fJ"*"^^^ 
within  the  purview  of  the  Act ;  the  former,  because  the  use,  as  the  statute. 
well  as  the  legal  interest,  was  in  the  trustee ;  the  latter,  because 

and  no  use  could  have  been  averred  in  contradiction  to  the  use  implied.  See 
Gilb.  on  Uses,  57.  (2)  Had  a  use  been  expressly  declared  by  the  deed,  the 
tenant  had  been  bound  by  the  terms  on  which  he  accepted  the  estate  :  Perk.  s. 
537  ;  Br.  Feff.  al.  Uses,  10,  40  ;  (3)  Unless  a  rent  had  been  reserved,  or  con- 
sideration paid,  in  which  case  a  court  of  equity  would  not  have  enforced  the 
use  against  the  purchaser  for  valuable  consideration  :  B.  N.  0.  60  ;  Br.  Feff. 
al.  Usfes,  40.  (4)  On  the  assignment  of  a  life  estate  a  use  might  have  been 
declared,  as  on  a  conveyance  in  fee. 

(1)  As  this  statute  does  operate  on  the  use  of  a  life  estate,  but  does  not  apply  Objections  to  the 
to  a  seisin  in  tail,  the  doctrine  of  Mr  Sanders,  that  prior  to  27  Hen.  8.  there  doctrine  that  no 
was  no  use  of  a  seisin  either  in  tail  or  for  life,  seems  open  to  the  following  use  could  have 
objections  : — 1.  That  the  statute  in  executing  the  use  of  a  life  estate  operates  been  declared 
on  an  interest  which  at  the  time  of  the  enactment  had  no  existence ;  and,  2ndly,  upon  an  estate  in 
that  in  not  executing  a  use  declared  on  a  seisin  in  tail,  it  operates  differently  on  tail  <""  for  life- 
two  estates  falling,  according  to  his  view,  within  the  same  principle.    To  meet 
the  former  objection,  Mr  Sanders  holds  the  statute  of  Hen.  8.  to  be  prospective, 
and  distinguishes  it  from  the  statute  of  Richard,  which  he  considers  not  to  be 
prospective,  by  observing  that  the  latter  employs  the  word  "  use  "  only,  while 
the  former  has  the  additional  term  of  "  trust "  ;  but  to  this  it  may  be  answered, 
that,  although  the  statute  of  Richard  does  not  contain  the  word  trust,  the 
preamble  does,  and  that  the  distinction  contended  for  between  use  and  trud  had 
no  existence  until  a  comparatively  late  period.     See  Altham  v.  Anglesey,  Gilb. 
Eq.  Rep.  17.     To  obviate  the  latter  objection,  it  is  maintained  by  Mr  Sanders 
that  tenant  in  tail  is  within  the  statute  of  Hen.  8.  ;  an  opinion  which,  it  is 
submitted,  is  directly  opposed  to  the  general  stream  of  authority  :  Co.  Lit. 
19,  b. ;  Shep.  Touch.  509  ;  Gilb.  on  Uses,  11,  and  Lord  St  Leonards' note,  ibid. 
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Introduction  of 
the  modern  trust. 


Laud,  use,  and 
trust,  distin- 
guished by  Lord 
Hardwioke. 


Trusts  not  within 
statutes  relating 
to  uses. 


a  termor  is  said  to  be  possessed,  and  not  to  be  seised  of  the 
property. 

In  the  room  of  uses  which  were  thus  destroyed  as  they  arose, 
the  judges  by  their  construction  of  the  statute  created  a  novel 
kind  of  interest,  since  distinguished  and  now  known  by  the  name 
of  Trtist.  Before  the  statute  of  Hen.  8.  a  person,  to  have  had 
the  complete  ownership,  must  have  united  the  possession  of  the 
land  and  the  use  of  the  profits.  The  possession  and  the  use  were 
even  at  common  law  recognised  as  distinct  interests,  though  the 
cestui  que  use  was  left  to  Chancery  for  his  remedy  (a).  On  a 
feoffment  to  A.  to  the  use  of  B.  to  the  use  of  C,  the  possession 
was  in  A.,  the  use  in  B.,  and  the  limitation  over  to  C.  was  dis- 
regarded as  surplusage.  When  the  statute  of  Hen.  8.  was  passed, 
it  executed  the  estate  in  B.  by  annexing  the  possession  to  the 
use;  but  having  thus  become  functus  officio  it  did  not,  as  the 
Act  was  construed,  affect  the  use  over  to  C.  However,  Chancery, 
now  that  uses  were  converted  into  estates,  decreed  C.  to  have  a 
title  in  equity,  and  enforced  the  execution  of  it  under  the  name 
of  a  trust  (b). 

"  Interests  in  land,"  said  Lord  Hardwicke,  "  thus  became  of  three 
kinds :  first,  the  estate  in  the  land  itself,  the  ancient  common- 
law  fee ;  secondly,  the  use,  which  was  originally  a  creature  of 
equity,  but  since  the  statute  of  uses  it  drew  the  estate  in  the 
land  to  it,  so  that  they  were  joined  and  made  one  legal  estate ; 
and  thirdly,  the  trust,  of  which  the  common  law  takes  no  notice, 
but  which  carries  the  beneficial  interest  and  profits  in  a  court  of 
equity,  and  is  still  a  creature  of  that  court,  as  the  use  was  before 
the  statute  "  (c). 

This  newly-created  interest  was  held  to  be  so  perfectly  distinct 
from  the  ancient  use,  that  the  statutory  provisions  by  which 
many  of  the  mischiefs  of  uses  had  been  remedied,  as  the  19th 
Hen.  7.  c.  15,  by  which  uses  had  been  made  liable  to  writs  of 
execution,  and  the  26  Hen.  8.  c.  13,  by  which  they  had  become 
forfeitable  to  the  Crown  for  treason,  were  decided  to  have  no 
application.  However,  the  trust  took  the  likeness  of  the  use, 
conforming  itself  to  the  nature  of  special  trusts  and  trusts  of 
chattels,  which  had  never  been  disturbed  by  any  legislative 
enactment. 


(a)  Lit.  s.  462,  463  ;  Co.  Lit.  272, 
b.  ;  and  see  Carter,  197  ;  Porey  v. 
Juxon,  Nels.  135  ;  Megod's  case,  Qodb. 
64. 


(b)  See  Hopkins  v.  Hopkins,  1  Atk. 
591. 

(c)  Willet  V.  Sanford,  1  Ves.  186  ; 
Goryton  v.  Helyar,  2  Cox,  342. 
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To  show  how  the  principles  of  uses  prevailed  after  the  statute  Trusts  at  first 
of  Hen.  8.,  it  was  held  in  the  reign  of  Elizabeth  (a),  that  the  the  pattern 
equitable  term  of  a  feme  covert  did  not  vest  in  the  husband  by  °^  "^^s- 
survivorship,  for  a  trust,  it  was  said,  was  a  thing  in  privity,  and 
in  the  nature  of  an  action,  and  there  was  no  remedjf  for  it  but 
by  writ  of  suhpcena.     And  a  few  years  after  in  the  same  reign, 
it  was  resolved  by  all  the  Judges,  that  a  trust  was  a  matter  of 
privity,  and  in  the  nature  of  a  chose  in  action,  and  therefore  was 
not  assignable  (&).     And  in  the  sixth  year  of  King  Charles  the 
First  it  was  decided  by  the  Judges,  that  as  a  feme  was  dowable 
by  act  or  rule  of  law,  and  a  court  of  equity  had  no  jurisdiction 
where  there  was  not  fraud  or  covin,  the  widow  of  a  trustee  was 
not   bound  by  the  trust,   but   was   entitled  beneficially  to   her  - 
dower  out  of  the  trust  estate  (c). 

But  during  the  reigns  of  Charles  the  First  and  Charles  the  Improvements 
Second,  and  particularly  during  the  Chancellorship  of  Lord  Lord  Notting- 
Nottingham,  who,  from  the  sound  and  comprehensive  principles  ^*™- 
upon  which  he  administered  trusts,  has  been  styled  the  father  of 
equity  (d),  the  Courts  gradually  threw  off  the  fetters  of  uses,  and, 
disregarding  the  operation  of  mere  technical  rules,  proceeded  to 
establish  trusts  upon  the  broad  foundation  of  conformity  to  the 
course  of  common  law.  "  In  my  opinion,"  said  Lord  Mansfield, 
"  trusts  were  not  on  a  true  foundation  till  Lord  Nottingham  held 
the  great  seal ;  but  by  steadily  pursuing  from  plain  principles 
trusts  in  all  their  consequences,  and  by  some  assistance  from  the 
legislature,  a  noble,  rational,  and  uniform  system  of  law  has  since 
been  raised ;  so  that  trusts  are  now  made  to  answer  the  exigencies 
of  families  and  all  purposes,  without  producing  one  inconvenience, 
fraud,  or  private  mischief,  which  the  statute  of  Hen.  8.  meant  to 
avoid  "  («). 

As  to  the  changes  that  were  successively  introduced,  it  was  Alterations  made 
held  with  reference  to  the  trustee,  that  actual  confidence  in  the  gard"the*trustee 
person  was  no  longer  to  be  looked  upon  as  essential.  A  body 
corporate,  therefore,  was  not  exempted  from  the  writ  of  subpoena 
on  the  ground  of  incapacity  (/) ;  and  even  the  king,  notwith- 
standing his  high  prerogative,  was  invested  with  the  character 
of  a  Eoyal  Trustee  {g),  though  the  precise  mode  of  enforcing  the 

(a)  Witham's  case,  4  Inst.  87  ;  S.  0.  Kemp  v.  Kemp,  5  Ves.  858. 

Popham,   106,   sub  nomine  Johnson's  (e)  Burgess  v.  WTieate,  1  Eden,  223. 

case.  (/)  See  Oreen  v.  Rutherforth,  1  Ves. 

(V)  Sir  Moyle  Finch's  case,  i  lust.  86.  468;    Attorney-General  v.  Whonoood, 

(c)  Nash  V.  Preston,  Cro.  Car.  190.  1  Ves.  536. 

(d)  Philips  V.  Brydges,  3  Ves.  127  ;  (g)  See  Penn  v.  Lord  Baltimore,  1 
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trust  against  him  was  not  exactly  ascertained ;  to  use  the  language 
of  Lord  Northington,  "  the  arms  of  equity  were  very  short  against 
the  prerogative  "  (a).  The  subtle  distinctions  which  had  formerly 
attended  the  notion  of  privity  of  estate  were  also  gradually  dis- 
carded. Thus  it  was  laid  down  by  Lord  Hale,  that  tenant  in 
dower  should  be  bound  by  a  trust  as  claiming  in  the  per  by  the 
assignment  of  the  heir  (6) :  and  so  it  was  afterwards  determined 
by  Lord  Nottingham  (c) ;  and  when  an  old  case  to  the  contrary 
was  cited  before  Lord  Jeffries,  it  was  unanimously  declared  both 
by  the  bench  and  the  bar  to  be  against  equity  and  the  constant 
practice  of  the  Court  (d).  A  tenant  by  statute  merchant  was  held 
to  be  bound  upon  the  same  principle,  for  he  took,  it  was  said,  by 
the  act  of  the  party,  and  the  remedy  which  the  law  gave  there- 
upon («).  But  as  to  tenant  by  the  curtesy,  Lord  Hale  gave  his 
opinion,  that  one  in  the  post  should  not  be  liable  to  a  trust 
without  express  mention  made  by  the  party  who  created  it;  and 
therefore  tenant  by  the  curtesy  should  not  be  bound  (/) :  but  his 
Lordship's  authority  on  this  point  was  subsequently  over-ruled, 
and  curtesy  as  well  as  dower  was  made  to  follow  the  general 
principle. 
As  regards  the  With  respect  to  the  cestui  que  trust,  or  the  person  entitled  to 

oes  m  que  rus .  ^-^^  suhpmna,  the  narrow  doctrine  contained  under  the  technical 
expression  of  privity  began  equally  to  be  waived,  or  rather  to  be 
applied  with  considerable  latitude  of  construction.  "  The  equit- 
able interest,"  said  Justice  EoUe,  "is  not  a  thing  in  action,  but 
an  inheritance  or  chattel,  as  the  case  may  fall  out "  {g) ;  and  when 
once  the  trust,  instead  of  passing  as  a  chose  in  action,  came  to  be 
treated  on  the  footing  of  an  actual  estate,  it  soon  drew  to  it  all 
the  rights  and  incidents  that  accompanied  property  at  law :  thus, 
the  equity  of  the  cestui  gite  trust,  though  a  bare  contingency  or 
possibility  (h),  was  admitted  to  be  assignable  (i) ;  and  Witham's 
case,  that  a  husband  who  survived  his  wife  could  not,  for  want 
of  privity,  claim  her  equitable  chattel,  was  declared  by  the  Court 
to  be  no  longer  an  authority  (/).    So  a  judgment  creditor,  it  was 

Ves.  453  ;  Earl  of  Kildare  v.  Eustace,  (/)  Pawlett    v.    Attorney  -  General, 

1  Vern.  439.  Hard.  469. 
(a)  Burgess  v.  Wheate,  1  Eden,  256.  (g)  Bex   v.  Holland,  Styl.  21  ;   see 

(6)  Pawlett    V.     Attorney  -  General,  Gasburne  v.  Inglis,  2  J.  &  W.  196. 

Hard.  469.  Qi)  Warmstrey  v.    Tanfield,   1   Oh. 

(c)  Noel  V.  Jevon,  2  Preem.  43.  Rep.  29  ;  Lord  Gornhury  v.  Middleton, 

(d)  MS.  note  by  an  old  hand  in  the  1  Oh.  Ca.  208  ;  Goring  v.  Bickerstaff, 
copy  of  Croke's  reports  in  Lincoln's  1  Oh.  Ca.  8. 

Inn  Library,  Cro.  Car.  191.  (i)  Courthope  v.  Heyman,  Cart.  25, 

(e)  Pawlett    v.     Attorney  -  General,      per  Lord  Bridgman. 

Hard.  467,  per  Lord  Hale.  (j)  Bex  v.  Holland,  Al.  15. 
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held  by  Lord  Nottingham,  might  prosecute  an  equitable  f^eri 
facias  (a);  and  though  Lord  Keeper  Bridgman  refused  to  allow 
an  equitable  elegit  (h),  it  is  probable,  had  the  question  arisen 
before  Lord  Nottingham,  his  Lordship  would  in  this,  as  in  other 
cases,  have  acted  on  a  more  liberal  principle:  at  all  events,  the 
creditor's  right  to  relief  in  this  respect  has  since  been  established 
by  the  current  of  modern  authority  (c).  Again,  a  trust  was 
decided  by  Lord  Nottingham  to  be  assets  in  the  hands  of  the 
heir  (d);  and  though  Lord  Guildford  afterwards  held  the  other 
way  (e),  yet  Lord  Nottingham's  view  of  the  subject  appears  to 
have  been  eventually  established  (/).  Curtesy  was  also  permitted 
of  a  trust  estate,  though  the  widow  of  a  cestui  que  trust  could 
never  make  good  her  title  to  dower  (g) ;  "  not,"  said  Lord  Mans- 
field, "  on  reason  or  principle,  but  because  wrong  determinations 
had  misled  in  too  many  instances  to  be  then  set  right "  (h) ;  or 
rather,  as  Lord  Eedesdale  thought,  because  the  admission  of 
dower  would  have  occasioned  great  inconvenience  to  purchasers 
— a  mischief  that  in  the  case  of  curtesy  was  not  to  be  equally 
apprehended  (i). 

Lord  Mansfield  was  for  carrying  the  analogy  of  trusts  to  legal  Lord  Mansfield's 
estates  beyond  the  legitimate  boundary.     "  A  use  or  trust,"  he   °°  ""^^' 
said,  "was  heretofore  understood  to  be  merely  as  an  agreement, 
by  which  the  trustee  and  all  claiming  from  him  in  privity  were 
personally  liable  to  the  cestui  que  use,  and  all  claiming  under  him 
in  like  privity ;  nobody  in  the  post  was  entitled  under  or  bound 
by  the  agreement ;  but  now  the  trust  in  this  Court  is  the  same 
as  the  land,  and  the  trustee  is  considered  merely  as  an  instrument 
of  conveyance"  (j).     And  in  the  application  of  this  principle 
his  Lordship  argued,  that  the  estate  of  the  cestui  que  trust  was 
subject  to  escheat,  and  that  on  failure  of  heirs  of  the  trustee,  the 
lord  who  took  by  escheat  was  bound  by  the  trust.     But  to  these  Principles  go- 
propositions  the  Courts  of  Equity  have  never  yet  assented  (k).  th™prfsent^day. 
The  limit  to  which  the  analogy  of  trusts  to  legal  estates  ought 
properly  to  be  allowed  was  well  enunciated  by  Lord  Northington 
in  the  case  of  Burgess  v.  Wheate.     "  It  is  true,"  he  said,  "  this  Court 
has  considered  trusts  as  between  the  trustee,  cestui  que  trust,  and 

(a)  Anon.case,citedBalchv.  Wastall,  (g)  Gol.  v.  Colt,  1  Ch.  Rep.  254. 

1  P.  W.  445  ;  Pit  V.  Hunt,  2  Ch.  Ca.  (h)  Burgess  v.  Wheate,  1  Eden,  224. 

73.  (i)  See  infra. 

(b)  Pratt  V.  Colt,  2  Freem.  139.  (j)  Burgess  v.  Wheate,  1  Eden,  226. 

(c)  See  infra.  [  (k)  But  see  now  the  Intestates 
{d)  Grey  v.  Colvile,  2  Ch,  Rep.  143.  Estates  Act,  1884  (47  &  48  Vict.  c.  71), 
(e)  Creed  v.  Colvile,  1  Vern.  172.  s.  4.] 

(/)  See  Chap.  XXVIII.  s.  12. 
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those  claiming  under  them,  as  imitating  the  possession ;  but  it 
would  be  a  bold  stride,  and,  in  my  opinion,  a  dangerous  conclusion, 
to  say  therefore  this  Court  has  considered  the  creation  and  instru- 
ment of  trust  as  a  mere  nullity,  and  the  estate  in  all  respects 
the  same  as  if  it  still  continued  in  the  seisin  of  the  creator  of 
the  trust,  or  the  person  entitled  to  it ;  for  my  own  part,  I  know 
no  instance  where  this  Court  has  permitted  the  creation  of  a  trust 
to  affect  the  right  of  a  third  person  "  (a),  that  is,  to  illustrate  the 
principle  by  instances,  a  tenant  by  the  curtesy,  or  in  dower,  or 
by  elegit,  as  claiming  through  the  cestui  que  trust  or  trustee,  though 
in  the  post,  is  bound  by  and  may  take  advantage  of  the  trust ; 
but  according  to  the  doctrine  laid  down  by  Lord  Northington, 
the  lord  who  comes  in  by  escheat  is  not  in  any  sense  a  privy 
to  the  trust,  and  therefore  can  neither  reap  a  benefit  from  it  on 
failure  of  heirs  of  the  cestui  que  trust,  nor  is  bound  by  the  equity 
on  failure  of  heirs  of  the  trustee  (&). 

(a)  Burgess  v.  Wheats,  1  Eden,  250,  shall  or  not  be  bound  by  the  trust, 
251.  has  never  been  decided.     See  post, 

(b)  It  is  clear  that  [prior  to  47  &  48  Chap.  XII.  u.  3.  [The  Trustee  Act, 
Vict.  c.  71],  the  lord  [could]  not  ac-  1893,  s.  26,  sub-s.  v.,  enables  the  Court 
quire  an  equitable  interest  by  escheat :  to  make  an  order  on  failure  of  heirs 
Burgess  v.  WTieate,  1  Eden,  177  ;  Gox  v.  of  the  trustee.  See  also  the  Convey- 
Parher,  22  Beav.  168  ;  but  whether  a  anoing  Act,  1881  (44  &  45  Vict.  c.  41), 
lord  taking  the  legal  estate  by  escheat  s.  30.] 
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PART  I 

DEFINITION,  CLASSIFICATION,  AND   CREATION 

OF  TRUSTS 


CHAPTEK  I 

DEFINITION   OF   A   TRUST 


As  the  doctrines  of  trusts  are  equally  applicable  to  real  and  Definition  of  a 
•personal  estate,  and  the  principles  that  govern  the  one  will  be  ^"^ ' 
found,  mutatis  mutandis,  to  govern  the  other,  we  cannot  better 
describe  the  nature  of  a  trust  generally,  than  by  adopting  Lord 
Coke's  definition  of  a  use,  the  term  by  which,  before  the  Statute 
of  Uses,  a  trust  (1)  of  lands  was  designated  (a).  A  trust,  in  the 
words  applied  to  the  use,  may  be  said  to  be  "  A  confidence  reposed 
in  some  other,  not  issuing  out  of  the  land,  hut  as  a  thing  collateral, 
annexed  in  privity  to  the  estate  of  the  land,  and  to  the  person 
touching  the  land,  for  which  cestui  que  trust  has  no  remedy  but  by 
subpoena  in  Chancery  "  (b). 

(a)  Burgess  v.  TFheate,  1  Eden,  248,  are  now  administered  in  all  the 
per  Lord  Keeper  Henley  ;  Lloyd  v.  Courts  alike.  [For  another  definition, 
Spillet,  2  Atk.  150,  per  Lord  Hard-  see  Wilson  v.  Lord  Bury,  5  Q.  B. 
wicke.  D.  (C.A.)  518,  at  p.  530  ;  and  see  Be 

(b)  Co.  Lit.  272,  b.    Law  and  eqnity  Williams  (1897)  2  Ch.  (C.A.)  12,  19.] 

(1)  That  a  trust  was  anciently  known  as  a  use,  appears  from  the  Merchant  of 
Venice.  Thus,  when  Shylock  had  forfeited  one  half  of  his  goods  to  the  State 
to  be  commuted  for  a  fine,  and  the  other  half  of  his  goods  to  Antonio,  the  latter 
offered  that,  if  the  Court,  as  representing  the  State,  would  forego  the  forfeiture 
of  the  one  half,  he  (Antonio)  would  be  content  himself  to  hold  the  other  half 
in  use,  that  is,  in  trust  for  Shylock  for  life,  with  remainder,  after  Shylock's 
death,  for  Jessica's  husband  : — 

"  So  please  my  lord  the  duke,  and  all  the  court, 
To  quit  the  fine  for  one  half  of  his  goods  ; 
I  am  content  so  he  will  let  me  have 
The  other  half  in  use, — to  render  it, 
Upon  his  death,  unto  the  gentleman 
That  lately  stole  his  daughter." 

— Merchant  of  Venice,  Act  IV.  Scene  L 

This  interpretation  clears  Antonio's  character  from  the  charge  of  selfishness 
to  which  it  would  be  exposed  if  he  were  to  keep  the  half  for  his  own  use  during 
his  life. 
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MERGER 


[CH.  I. 


A  confideDce. 


other. 


How  far  the 
equitable  merges 
in  the  legal 
estate. 


1.  It  is  "  a  confidence " ;  not  necessarily  a  confidence  expressly 
reposed  by  one  party  in  another,  for  it  may  be  raised  by  impli- 
cation of  law ;  and  the  trustee  of  the  estate  need  not  be  actually 
capable  of  confidence,  for  the  capacity  itself  may  be  supplied  by 
legal  fiction,  as  where  the  administration  of  the  trust  is  committed 
to  a  body  corporate  ;  but  a  trust  is  a  confidence,  as  distinguished 
from  jus  in  re  and  jus  ad  rem,  for  it  is  neither  a  legal  property 
nor  a  legal  right  to  property  (a). 

2.  It  is  a  confidence  "  reposed  in  some  other  "  ;  not  in  some  other 
than  the  author  of  the  trust,  for  a  person  may  convert  himself 
into  a  trustee,  but  in  some  other  than  the  cestui  que  trust ;  for  as 
a  man  cannot  sue  a  subpoena  against  himself,  he  cannot  be  said 
to  hold  upon  trust  for  himself  (&).  If  the  legal  and  equitable 
interests  happen  to  meet  in  the  same  person,  the  equitable  is  for 
ever  absorbed  in  the  legal.  Thus,  if  A.  be  seised  of  the  legal  in- 
heritance ex  parte  paternd,  and  of  the  equitable  ex  parte  maternd, 
upon  the  death  of  A.  the  heir  of  the  maternal  line  has  no 
equity  against  the  heir  of  the  paternal  (c),  [and  where  a  legal 
joint  tenancy  and  an  equitable  tenancy  in  common  become 
united,  the  latter  is  merged  (d)].  And  the  same  rule  prevails 
as  to  leaseholds  for  lives  (e) :  as  if  the  legal  estate  in  a  free- 
hold lease  be  vested  in  a  husband  and  his  heirs,  in  trust  for 
the  wife  and  her  heirs,  the  child  who  is  the  heir  of  both, 
and  takes  the  legal  estate  ex  parte  paternd,  and  the  equitable 
estate  ex  parte  maternd,  will,  by  the  merger  of  the  equitable 
in  the  legal,  become  seised  both  at  law  and  in  equity,  ex  parte 
paternd,  and  the  subsequent  devolution  will  be  regulated 
accordingly. 

But  this  rule  holds  only  where  the  legal  and  equitable  estates 
are  co-extensive  and  commensurate  ;  for  if  a  person  be  seised  of 
the  legal  estate  in  fee,  and  have  only  a  partial  equitable  interest, 
to  merge  the  one  in  the  other  might  occasion  an  injurious  dis- 
turbance of  rights.    Thus,  before  the  Fines  and  Recoveries  Act  (/), 


(a)  Bacon  on  IFsea,  5.  See  Waine- 
wright  v.  Elwell,  1  Mad.  634. 

(6)  Goodright  v.  Wells,  Dougl.  747, 
per  Lord  Mansfield  ;  Gonolly  v.  Gonolly, 
1  Ir.  Rep.  Eq.  383,  ^er  Christian,  L.  J. ; 
[and  see  Be  Selom,  (1901)  1  Ch.  921]. 

(c)  Selhy  V.  Alston,  3  Ves.  339; 
Goodright  v.  Wells,  Dougl.  747,  per 
Lord  Mansfield;  Wade  v.  Paget,  1 
B.  0.  0.  363;  S.  C.  1  Cox,  76; 
Philips  V.  Brydges,  3  Ves.  126,  per 
Lord  Alvanley ;  Finch's  case,  4  Inst. 


85,  3rd  resolution  ;  Harrmod  v.  Og- 
lander,  8  Ves.  127,  per  Lord  Eldon  ; 
Gonolly  V.  Gonolly,  1  Ir.  Rep.  Eq.  376. 
These  cases,  except  the  last,  were 
all  before  the  Inheritance  Act,  1833, 
(3  &  4  W.  4),  c.  106  ;  [which,  however, 
has  been  held  not  to  vary  the  law. 
Re  Douglas,  28  Ch.  D.  327]. 

[  (d)  Be  Selous,  siip.'j 

[  U)  Greagh  v.  Blood,  3  Jon.  &  Lat. 
133.] 

(/)  3  &  4  W.  4.  c.  74. 
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if  lands  had  been  conveyed  unto  and  to  the  use  of  A.  and  his 
heirs,  in  trust  for  B.  in  tail,  with  remainder  in  trust  for  A.  in  fee, 
had  the  equitable  remainder  limited  to  A.  been  converted  into 
a  legal  estate,  it  would  not  have  been  barrable  by  B.'s  equitable 
recovery  (a). 

In  the  case  of  a  mortgage  in  fee  it  [has  been]  said  [that]  a  man  In  what  sense 
and  his  heirs  are  trustees  for  himself  and  his  executors  (h).    But  ™°ru1itfrfor  ^* 
the  meaning  was,  that,  until  a  release  or  foreclosure  of  the  equity  himself  and  his 
of  redemption,  the  interest  of  the  mortgagee  was  of  the  nature  of 
personalty,  and  passed  on  his  death  to  his  personal  representative ; 
the  heir,  therefore,  took  the  estate  upon  trust  for  the  executor  (c). 
A  release  or  foreclosure,  unless  it  happen  in  the  lifetime  of  the 
mortgagee,  comes  too  late  after  his  decease  to  alter  the  character 
of  the  property,  for,  as  the  tree  falls  so  it  must  lie  {d). 

3.  A  trust  is  "  not  issuing  out  of  the  land  hut  as  a  thin^  collateral  Trust  not  issuing 
to  it."    A  legal  charge,  as  a  rent,  issues  directly  out  of  the  land  tut  collateral  to 
itself,  and  therefore  binds  every  person,  whether  in  the  per  or  '*■ 

post,  whether  a  purchaser  for  valuable  consideration  or  volunteer, 
whether  with  notice  or  without ;  but  a  trust  is  not  part  of  the 
land,  but  an  incident  made  to  accompany  it,  and  that  not  in- 
separably, but  during  the  continuance  only  of  certain  indispen- 
sable adjuncts;  for — 

4.  A  trust  is  "  annexed  in  privity  to  the  estate,"  that  is,  must  Annexed  in 
stand  or  fall  with  the  interest  of  the  person  by  whom  the  trust  estatef 

is  created ;  as,  if  the  trustee  be  disseised,  the  tortious  fee  is 
adverse  to  that  impressed  with  the  trust,  and  therefore  the  equit- 
able owner,  until  the  fusion  of  law  and  equity,  could  not  have 
himself  sued  the  disseiser,  but  must  have  brought  an  action 
against  him  at  law  in  the  name  of  the  trustee  (e). 

During  the  system  of  uses,  and  also  while  trusts  were  in  their  Extent  of  the 

term  privity  to 


(a)  Philips  V.  Brydges,  3  Ves.  120 
see  thejudgment,  pp.  125-127  ;  Rohiri' 
son  V.    Cuming,   Eep.   t.   Talb.   164 
S.  0.  1  Atk.  473  ;  and  see  Boteler  v, 
AlUngton,  1  B.  0.  0.    72  ;   Merest  v. 
James,  6   Mad.   118  ;    Habergham  v, 


2  Vern.  367  ;  S.  G.  I  Eq.  Ca.  Ab.  the  estate. 
328  ;  Glerkson  v.  Bowyer,  2  Vern.  66  ; 
Oohe  v.  Earl  of  Carlisle,  cited  ih.j  Wood 
V.  Nosworthy,  cited  Awdley  v.  Awdley, 
2  Vern.  193.  But  if  the  heir  fore- 
closed or  obtained  a  release  of  the 
Vincent,  2  Ves.  jun.  204 ;  Buchanan  equity  of  redemption,  it  was  said  he 
V.  Harrison,  1  J.  &  H.  662  ;  \Chetwynd  might  keep  the  estate,  and  pay  the 
V.  Allen,  (1899)  1  Ch.  353].  executor  the  debt  only.     Glerkson  v. 

(b)  Kendal  v.   Micfield,  Barn.   50,      Bowyer,   2  Vern.    67,   per   Cur.   Sed 
per  Lord  Hardwicke.  quaere. 

[(c)  Under  the  Land  Transfer  Act,  (e)  Finch's  case,  4  Inst.  85,  1st  reso- 

1897,  s.  1,  the  executor,  or  other  legal  lution  ;  and  see  Gilbert  on  Uses, 
personal  representative  (when  con-  edited  by  Lord  St  Leonards,  p.  429, 
stituted),  would  now  take  the  fee.]  note  6.     See  now  the  Judicature  Act, 

{d)  Canning  v.  Hicks,  2  Ch.  Ca.  187  ;      1873  (36  &  37  Vict.  c.  66),  s.  24. 
S.  G.  1  Vern.  412  ;   Tabor  v.  Grover, 


14 


COURTS   OF   EQUITY 


[CH.  I. 


privity  to  the 
person 


infancy,  the  notion  of  privity  of  estate  was  not  extended  to  tenant 
by  the  curtesy,  or  in  dower,  or  by  elegit,  or  in  fact  to  any  person 
claiming  by  operation  of  law,  though  through  the  trustee ;  but  in 
this  respect  the  landmarks  have  been  carried  forward,  and  at  the 
present  day  a  trust  follows  the  estate  into  the  hands  of  every  one 
claiming  under  the  trustee,  whether  in  the  per  or  post.  It  was 
the  opinion  of  Sir  T.  Clarke  and  Lord  Northington,  that  a  lord 
taking  by  escheat,  as  claiming  by  title  paramount,  and  not  either 
in  the  per  or  post,  was  not  affected  by  any  privity,  and  therefore 
could  not  be  compelled  to  execute  the  trust  (a).  But  this  question 
was  never  actually  decided,  and  has  in  great  measure  become 
immaterial  (&). 
Ti-ust  annexed  in  5.  A  trust  is  "  annexed  in  privity  to  the  person."  To  entitle 
the  cestui  que  trust  to  relief  in  equity  it  is  necessary  that  he 
should  not  only  prove  the  creation  of  the  trust,  and  the  continu- 
ance of  the  estate  supporting  it,  but  should  also  establish  that 
the  assign  is  personally  privy  to  the  equity,  and  therefore  amen- 
able to  the  subpoena.  If  it  can  be  shown  that  the  assign  had 
actual  notice,  then,  whether  he  paid  a  valuable  consideration  or 
not,  he  is  plainly  privy  to  the  trust,  and  bound  to  give  it  effect ; 
but  if  actual  notice  cannot  be  proved,  then,  if  he  be  a  volunteer, 
the  Court  will  still  affect  him  with  notice  by  presumption  of  law ; 
but  if  he  be  a  purchaser  for  value,  the  Court  must  believe,  until 
proved  to  the  contrary,  that,  having  paid  for  the  estate,  he  was 
ignorant,  at  the  time  he  purchased,  of  another's  equitable  title.  A 
purchaser  for  valuable  consideration  without  notice  is  therefore 
the  only  assign  against  whom  privity  annexed  to  the  person  cannot 
at  the  present  day  be  charged  (c). 

6.  The  cestui  que  trust  "has  no  remedy  hut  hy  a  subpoena  in 
Chancery."  And  by  Chancery  must  be  understood,  not  exclusively 
the  Court  of  the  Lord  Chancellor,  but  any  Court  invested  with  an 
equitable  jurisdiction,  as  opposed  to  common-law  courts  (d),  and 


No  remedy  of 
the  cestui  que 
trust  but  in 
Chancery. 


(a)  Burgess  v.  Wheate,  1  Eden,  203, 
246. 

(6)  See  post,  Chap.  XII.  s.  3. 

(c)  See  Vendor  and  Purchaser  Act, 
1874  (37  &  38  Vict.  c.  78),  s.  7,  re- 
pealed by  Land  Transfer  Act,  1875 
(38  &  39  Vict.  c.  87),  s.  129. 

(d)  Sturt  V.  Mellish,  2  Atk.  612,  per 
Lord  Hardwicke  :  Allen  v.  Imlett,  ¥. 
L.  Holt'3  Eep.  641  ;  Bex  v.  Holland, 
Styl.  41,  per  Rolle,  J.  ;  Queen  v. 
Trustees  of  Orton  Vicarage,  14  Q.  B. 
139 ;  Vanderstegen  v.  JVitham,  6 
M.   &  W.   457  ;    Bond  v.  Nurse,   10 


Q.  B.  244 ;  Edwards  v.  Lowndes, 
1  Ell.  &  Bl.  81;  Drake  v.  Pywall, 
4  H.  &  C.  78.  In  The  Queen  v. 
Abrahams,  4  Q.  B.  157,  the  Court 
professed  to  proceed  upon  the  legal 
right,  so  that  tlie  principle  was  not 
disturbed,  though  there  may  be  a 
question  how  far  the  facts  justified 
the  assumption  upon  which  the  Court 
acted.  In  Roper  v.  Holland,  3  Ad.  & 
E.  99,  a  cestui  que  trust  recovered  upon 
an  action  of  debt  for  money  had  and 
received  on  proof  of  the  admission  by 
the  trustee  that  he  had  a  balance  in 
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spiritual  courts  (a),  neither  of  which  until  the  fusion  of  law  and 
equity  had  any  cognisance  in  matters  of  trust.  A  common-law 
court  could  never,  from  the  defective  nature  of  its  proceedings, 
have  specifically  enforced  a  trust ;  but  at  one  time  it  affected  to 
punish  a  trustee  in  damages  for  breach  of  the  implied  contract  (b) : 
an  exercise  of  authority,  however,  clearly  extra-provincial,  and 
afterwards  abandoned  (c).  Had  a  Spiritual  court  attempted  to 
meddle  with  a  trust,  the  Court  of  Queen's  Bench  might  have  been 
moved  to  issue  a  prohibition  (d). 

By  36  &  37  Vict.  c.  66,  and  37  &  38  Vict.  c.  83,  it  was  enacted  Judicature  Acts. 
that  as  from  1st  November,  1875  (inclusive),  there  should  be  "  One 
Supreme  Court  of  Judicature  "  consisting  of  "  Her  Majesty's  High 
Court  of  Justice  "  and  "  Her  Majesty's  Court  of  Appeal,"  and  the 
High  Court  of  Justice  was  made  to  comprise  five  divisions,  viz. : 
the  Chancery  Division,  the  Queen's  Bench  Division,  the  Common 
Pleas  Division,  the  Exchequer  Division,  and  the  Probate,  Divorce, 
and  Admiralty  Division  [but  by  Order  in  Council,  dated  16th 
December,  1880,  under  section  32  of  the  first-mentioned  Act,  the 
Common  Pleas  Division  and  the  Exchequer  Division  have  been 
abolished]. 

Equitable  estates  and  rights  are  now  to  be  noticed  and  acted 
upon  in  all  the  courts,  and  where  there  is  any  conflict  between 
the  rules  of  equity  and  the  rules  of  common  law,  the  rules  of 
equity  are  to  prevail.  See  sections  24  &  25  of  the  first-mentioned 
Act. 

Causes  and  matters  pending  in  the  Court  of  Chancery  at  the 
commencement  of  the  Act  of  36  &  37  Vict,  are  transferred  to 
the  Chancery  Division  of  the  High  Court  of  Justice,  and  all  causes 
and  matters  for  the  execution  of  trusts,  charitable  or  private,  are 
to  be  assigned  to  the  same  division,  and  for  that  purpose  every 
document  by  which  the  cause  or  matter  is  commenced  is  to  be 
marked  for  that  division,  or  with  the  name  of  the  Judge  to  whom 
the  cause  or  matter  is  to  be  assigned.     See  sections  33  &  34. 

hand  for  the  plaintiff ;  and  see  Sloper  Buller,  J.  ;  and  see  1  Eq.  Ca.  Ab.  384, 

V.  Cottrell,  6  EU.  &  Bl.  497  ;  2  Jur.  D.  (a). 

N.  S.  1046  ;  Topham  v.  Morecraft,  8  (c)  Barnardiston  v.  Soame,  1  State 

Ell.  &  Bl.  972  ;  4  Jur.  N.  S.  611.  Trials,  443,  Harg.  e.A.per  Chief  Justice 

(o)    Miller's    case,   1   Freem.   283  ;  North ;  Sturt  v.  Mellish,  2  Atk.  612, 

King  v.  Jenkins,  3  Dow.  &  Ey.  41  ;  per  Lord  Hardwicke  ;  Rex.  v.  Holland, 

Farrington  v.  Knightly,  1  P.  W.  549,  Styl.  41,  per  Eolle,  J. ;  Allenv.  Imlett, 

per  Lord  Parker ;  Edwards  v.  Chaves,  F.  L.  Holt's  Eep.  14. 
Hob.  265  ;  Witter  v.   Witter,  3  P.  W.  (d)  Petit  v.  Smith,  1  P.  W.  7  ;  Ed- 

102,  ^«r  Lord  King.  wards  v.  Freeman,  2  P.  W.  441,  per 

(b)  Megod's  case,  Godb.  64  ;   Jevon  Sir  J.  Jekyll ;  Barker  v.  May,  4  Man. 

V.  Bush,  1  Vern.  344,  per  Lord  Jeffries  ;  &  E.  386  ;  Ex  parte  Jenkins,  1  B.  &  C. 

Smith  V.  Jameson,  5  T.   E,  603,  per  65.5, 
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CHAPTEE  II 


CLASSIFICATION    OF    TRUSTS 


Trusts  simple  or 
special. 

Simple  trust. 


Special  trust. 


Special  trusts 
either  instru- 
mental or  discre- 
tionary. 


Trust  to  sell  held 
by  Mr  Fearne  to 
be  instrumental. 


1.  The  first  and  natural  division  of  trusts  is  into  simple  and 
special. 

The  simple  trust  is  where  property  is  vested  in  one  person  upon 
trust  for  another,  and  the  nature  of  the  trust,  not  being  prescribed 
by  the  settlor,  is  left  to  the  construction  of  law.  In  this  case  the 
cestui  que  trust  has  jus  habendi,  or  the  right  to  be  put  into  actual 
possession  of  the  property,  and  jus  disponendi,  or  the  right  to  call 
upon  the  trustee  to  execute  conveyances  of  the  legal  estate  as  the 
cestui  que  trust  directs. 

The  special  trust  is  where  the  machinery  of  a  trustee  is  intro- 
duced for  the  execution  of  some  purpose  particularly  pointed  out, 
and  the  trustee  is  not,  as  before,  a  mere  passive  depositary  of  the 
estate,  but  is  called  upon  to  exert  himself  actively  in  the  execution 
of  the  settlor's  intention ;  as  where  a  conveyance  is  to  trustees 
upon  trust  to  sell  for  payment  of  debts. 

2.  Special  trusts  have  again  been  subdivided  into  ministerial 
(or  instrumental)  and  discretionary.  The  former,  such  as  demand 
no  further  exercise  of  reason  or  understanding  than  every  intel- 
ligent agent  must  necessarily  employ ;  the  latter,  such  as  cannot 
be  duly  administered  without  the  application  of  a  certain  degree 
of  prudence  and  judgment. 

A  trust  to  convey  an  estate  must  be  regarded  as  ministerial ; 
for,  provided  the  estate  be  vested  in  the  cestui  que  trust,  it  is  per- 
fectly immaterial  to  him  by  what  manner  of  person  the  conveyance 
is  executed. 

A  trust  for  sale  was  considered  by  Mr  Fearne  as  also  ministerial ; 
"  for  the  price,"  he  said,  "  is  not  arbitrary,  or  at  the  trustee's  dis- 
cretion, but  to  be  the  best  that  can  be  gotten  for  the  estate,  which 
is  a  fact  to  be  ascertained  independently  of  any  discretion  in  the 
trustee  "  (a).     But  there  is  much  room  for  judgment  in  the  time 


(A)  Fearne's  P.  W,  313. 
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and  mode  of  proceeding  to  a  sale,  and  the  precautions  that  are 
taken  will  have  a  material  influence  upon  the  price;  and  Mr 
Fearne's  opinion  cannot  at  the  present  day  be  maintained  {a). 

A  fund  vested  in  trustees  upon  trust  to  distribute  among  such  Examples  of 
charitable  objects  as  the  trustees  shall  think  fit  (h),  or  an  advowson  trusts. 
conveyed  to  them  upon  trust  to  elect  and  present  a  proper 
preacher  (c),  is  clearly  a  discretionary  trust ;  for  the  selection  of 
the  most  deserving  objects  in  the  first  instance,  and  the  choice  of 
the  best  candidate  in  the  second,  is  a  matter  calling  for  serious 
deliberation,  and  not  to  be  determined  upon  without  due  regard  to 
the  merits  of  the  candidates,  and  all  the  particular  circumstances 
of  the  case. 

3.  There  is  frequent  mention  made  in  the  books  of  a  mixture  Mixture  of  trust 
of  trust  and  power  (d),  by  which  is  meant,  a  trust  of  which  the  ^ 

outline  only  is  sketched  by  the  settlor,  while  the  details  are  to  be 

filled  up  by  the  good  sense  of  the  trustees.     The  exercise  of  such 

a  power  is  imperative,  while  the  mode  of  its  execution  is  matter  of 

judgment  and  discretiormry. 

A  mixture  of  trust  and  power  is  not  to  be  confounded  with  a  Distinguished 
,    ,         ,  .  ,  .  7      i!         •       J 1       J!  from  trust  with 

common  trust  to  which  a  power  is  annexed ;  tor,  in  the  tormer  power  annexed. 

case,  as  in  a  trust  "  to  distribute  at  the  discretion  of  the  trustees," 
they  are  bound  at  all  events  to  distribute,  and  the  manner  only 
is  left  open ;  but  in  the  latter  case,  the  trust  itself  is  complete,  and 
the  power,  being  but  an  accessory,  may  be  exercised  or  not,  as 
the  trustee  may  deem  it  expedient;  as  where  lands  are  limited 
to  trustees  with  an  authority  to  grant  leases,  or  stock  is  trans- 
ferred to  trustees  with  a  power  of  varying  the  securities ;  for  in 
such  cases  the  power  forms  no  integral  part  of  the  trust,  but  is 
merely  collateral  and  subsidiary,  and  the  execution  of  it,  in  the 
absence  of  fraud,  cannot  be  compelled  by  application  to  the 
Court. 

4.  Again,  trusts  may  be  divided,  with  reference  to  the  object  Trusts  lawful 
in  view,  into  lawful  and  unlawful.  The  former,  such  as  are  *''™' 
directed  to  some  honest  purpose  (as  a  trust  to  pay  debts,  &c.), 

which  are  called  by  Lord  Bacon  Intents  or  Confidences,  and  will 
be  administered  by  the  Court.     The  latter  are  trusts  created  for 

(a)  See  King  v.  Bellord,  1  H.  &  M.  (c)  Attorney  -  General    v.     Scott,    1 

343  ;  Bobson  v.  Flight,  5  N.  K.  344  ;  Ves.  413  ;   Potter  v.  Chapman,  Amb. 

S.  C.  4  De  G.  J.  &  S.  608  ;  Clarke  v.  98. 
Boyat  Panopticon,  4  Drew.  29.  (d)  Cole  v.   Wade,  16  Ves.  27,  43  ; 

(6)  Attorney-General  v.  Gleg,  1  Atk.  Gower  v.  Mainviaring,  2  Ves.  89,  [and 

356;   Hibhard  v.  Lamb,  Amb.   309;  seeTempest  v.  Camoys,  21  Ch.D.lc.  A.) 

Cole  V.   Wade,  16  Ves.  27  ;  Gower  v.  571  ;  In  re  Bryant,  (1894)  1  Ch.  324, 

Mainwaring,  2  Ves.  87.  330]. 
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the  attainment  of  some  end  contravening  the  pohcy  of  the  law, 
and  therefore  not  to  be  sanctioned  in  a  forum  professing  not 
only  justice  but  equity,  as  a  trust  to  defraud  creditors  or  to 
defeat  a  statute.  Such  are  designated  by  Lord  Bacon  as  Frauds, 
Covins  or  Collusions  (a). 
andy-ivate!"  ^'  -^°other  division  of  trusts  is  into  public  and  private.     By 

public  must  be  understood  such  as  are  constituted  for  the  benefit 
either  of  the  public  at  large  or  of  some  considerable  portion  of  it 
answering  a  particular  description.  To  this  class  belong  all  trusts 
for  charitable  purposes,  and  indeed  public  trusts  and  charitable  trusts 
may  be  considered  in  general  as  synonymous  expressions  (5). 
In  private  trusts  the  beneficial  interest  is  vested  absolutely  in  one 
or  more  individuals  who  are,  or  within  a  certain  time  may  be, 
definitely  ascertained,  and  to  whom,  therefore,  collectively,  unless 
under  some  legal  disability,  it  is,  or  within  the  allowed  limit  will 
be,  competent  to  control,  modify,  or  determine  the  trust.  The 
duration  of  trusts  of  this  kind  cannot  be  extended  by  the  will  of 
the  settlor  beyond  the  bounds  of  legal  limitations,  viz.  a  life  or 
lives  in  being  with  an  engraf  tment  of  twenty-one  years.  A  public 
or  charitable  trust,  on  the  other  hand,  has  for  its  objects  the 
members  of  an  uncertain  and  fluctuating  body,  and  the  trust 
itself  is  of  a  permanent  and  indefinite  character,  and  is  not  con- 
fined within  the  limits  prescribed  to  a  settlement  upon  a  private 
trust  (c). 

(a)  Bao.  on  Uses,  9.  E.    Oh.    App.    677.      [And    see    Me 

(b)  See  Attorney-GeneralY.  Aspinall,  Douglas,  35  Ch.  D.  (C.A.)  472  ;  Wilson 
2  M.  &  Or.  622  ;  Attorney-General  v.  v.  Barnes,  38  Ch.  D.  (C.A.)  507 ; 
Heelis,  2  S.  &  S.  76  ;  Attorney-General  Re  Ohristchurch  Inclosure  Ad,  38 
V.  Corporation  of  Shrewsbury,  6  Beav.  Ch.  D.  (C.A.)  520  ;  aif.  H.  L.  sub.  nom. 
220  ;  Walker  v.  Richardson,  2  M.  &  W.  Attorney-General  v.  Meyrich,  (1893)  A. 
892  ;  Attorney-General  v.  Webster,  20  C.  1  ;  Bradshaw  v.  Jackman,  21  L.  R. 
L.  K.  Eq.  483.  Biit  see  [Re  Macduff,  Ir.  12  ;  Re  St  Stephen' s,Coleman  Street, 
(1896)  2  Ch.  (C.A.)  451  ;  ]  Attorney-  39  Ch.  D.  492 ;  Hunter  v.  A.  G.  and 
General  v.Forster,  to  \es.ZAi;  Attor-  Hood,  (1899)  A.C.  (H.L.)  309;  Re 
ney- General  v.  Newcombe,  14  Ves.  1  ;  Allen,  (1905)  2  Ch.  400;  Re  Swain, 
Fearon  v.  Webb.  ib.  19  ;  Dolan  v.  Mac-  (1908)  W.  N.  209  ;  Smith  v.  Kerr  (the 
dermot,  5  L.  E.  Eq.  60  (in  which  M.  E.  "  Clifford's  Inn"  case),  (1902)  1  Ch. 
observed,  "  Public  purposes  a.Te  such.  8.S  (C.A.)  774;  Wallis  v.  S.G.  for  New 
mending  or  repairing  roads,  supplying  Zealand,  (1903)  A.C.  (P.C.)  173.] 
water,  making  or  repairing  bridges,  (c)  Christ's  Hospital  v.  Grainger,  1 
and  are  distinguished  from  chanties  Mac.  &  G.  460 ;  Stewart  v.  Green,  5 
in  the  shape  or  almsgiving,  building  I.  E.  Eq.  470.  [jBe  Tyler,  (1891)  3 
almshouses,  founding  hospitals,  and  Ch.  (C.A.)  252,  and  see  Re  Bowen, 
the  like";  but  public  purposes,  he  (1893)  2  Ch.  681  ;  Re  Blunts  Trusts, 
added,  "are  all  in  a  legal  sense  (1904)  2  Ch.  767  ;  Re  Swain,  (1905) 
charities") ;  affirmed  on  appeal,  3  L.  1  Ch.  (C.A.)  669.] 
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CHAPTER  III 

OF  THE  PARTIES  TO  THE  CREATION  OF  A  TRUST 

Now  that  we  have  defined  and  distributed  trusts,  we  shall  next 
enter  upon  the  creation  of  them  :  First,  By  the  act  of  a  party,  and 
Secondly,  By  operation  of  Law.  Upon  the  subject  of  the  former 
class  we  propose  to  treat.  First,  Of  the  necessary  parties  to  the 
creation  of  a  trust;  Secondly,  What  property  may  be  made  the 
subject  of  a  trust ;  Thirdly,  With  what  formalities  a  trust  may  be 
created  ;  Fourthly,  Of  Transmutation  of  Possession ;  Fifthly,  What 
may  be  the  object  or  scope  of  the  trust;  and  Sixthly,  In  what 
language  a  trust  may  be  declared. 

In  this  chapter,  we  shall  consider  the  necessary  parties  to  a 
trust,  under  the  three  heads  of  the  Settlor,  the  Trustee,  and  the 
Cestui  que  trust. 


SECTION  I 

OF   THE   SETTLOR 

1.  As  the  creation  of  a  trust  is  a  modification  of  property  in  a  General  power 
particular  form,  it  may  be  laid  down  as  a  general  rule  that  who-  '•'''^^*'°g  *  *™**- 
ever  is  competent  to  deal  with  the  legal  estate,  may,  if  he  be  so 
disposed,  vest  it  in  a  trustee  for  the  purpose  of  executing  the 

settlor's  intention. 

2.  The  sovereign,  as  to  his  private  property,  may,  by  letters  The  Crown. 
patent,  grant  it  to  one  person  upon  trust  for  another  (a).     But  the 

trust  must  appear  upon  the  face  of  the  letters  patent ;  for  if  the 
grant  be  expressed  to  be  made  to  one  person,  a  trust  cannot  be 
proved  by  parol  in  favour  of  another,  for  this  would  contradict  the 
nature  of  the  instrument  which  purports  to  be  an  act  of  bounty  to 

(a)  Bac.  on  Uses,  66. 
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Prizes. 


Will  of  the 
sovereign. 


Corporations. 


Feme  covert. 


the  grantee  (a).  However,  if  the  grant  be  to  A.  and  his  heirs,  with 
the  limitation  of  a  beneficial  interest  to  A.  for  life  only,  a  trust  of 
the  remainder  will  not  pass  to  the  grantee,  but  will  result  to  the 
Crown,  for  the  presumption  of  bounty  as  to  the  whole  is  rebutted 
by  the  declared  intention  as  to  the  part  (&). 

All  prizes  taken  in  war  vest  in  the  sovereign,  and  are  commonly 
by  the  royal  warrant  granted  to  trustees  upon  trust  to  distribute 
in  a  prescribed  mode  amongst  the  captors ;  but  an  instrument  of 
this  kind  is  held  not  to  vest  an  interest  in  the  cestuis  que  trust 
which  they  can  enforce  in  equity,  but  it  may  at  any  time  be  re- 
voked or  varied  at  the  pleasure  of  the  sovereign  before  the  general 
distribution  (c).  [The  effect  of  such  an  instrument,  though  the 
words  "  in  trust "  be  used,  is  merely  to  appoint  the  persons  named 
to  be  the  agents  of  the  sovereign  to  effect  the  distribution  (d).] 

The  Crown  may  also  by  will  bequeath  its  private  personal 
property  to  one  person  in  trust  for  another,  but  the  will  must  be 
in  writing,  and  under  the  sign  manual  (e),  though  the  Probate 
Court  has  no  jurisdiction  to  admit  it  to  probate  (/). 

3.  As  to  the  power  of  Corporate  Bodies  to  create  a  trust,  it  was 
competent  to  municipal  corporations,  before  the  Municipal  Corpora- 
tions Act,  1835  (g),  to  alienate  their  property,  and  as  a  consequence, 
to  vest  it  in  a  trustee  (h).  But  now  municipal  corporations  are 
themselves  trustees  of  their  property,  for  the  public  purposes  pre- 
scribed by  the  Municipal  Corporations  Act,  1835,  and  are  debarred 
from  alienating  their  real  (i)  or  personal  estate  (j)  without  the  consent 
of  the  Lords  of  the  Treasury.  A  corporation,  however,  not  included 
in  the  schedules  to  the  Act,  still  retains  its  power  of  alienation  (k). 

4.  A  Feme  Covert  may  create  a  trust  of  real  estate,  but,  unless 
it  be  property  settled  to  her  separate  use,  it  must  be  done  with 
the  consent  of  her  husband,  and  there  must  be  all  the  attendant 
formalities  required  by  the  Fines  and  Eecoveries  Act,  1833, 3  &  4  W. 
4,  c.  74  [as  modified  by  the  Conveyancing  Act,  1882,  45  &  46 


(a)  Fordyce  v.  Willis,  3  B.  C.  0.  577. 

(b)  Bao.  on  Uses,  66. 

(c)  Alexander  v.  Duke  of  Welling- 
ton, 2  R.  &  M.  35.  As  to  the  execu- 
tion of  the  trust  by  the  agency  of 
persons  deputed  by  the  principals, 
see  Tarragona,  2  Dods.  Adm.  Kep. 
487. 

[(d)  Kinloch  v.  Secretary  of  State  for 
India  in  Council,  15  Ch.  D.  (C.A.)  1  ;  7 
App.  Cas.  619.] 

(e)  39  &  40  G.  3.  c.  88,  s.  10. 

(/)  Williams  on  Executors,  11,  9th 
ed.    In  the  goods  of  his  late  Majesty, 


Geo.  III.,  3  Sw.  &  Tr.  199. 

(jr)  5  &  6  W.  4.  c.  76  [repealed  and 
superseded  by  the  Municipal  Corpora- 
tions Act,  1882,  45  &  46  Vict.  c.  50]. 

(h)  Mayor  of  Colchester  v.  Lowten, 
1  V.  &  B.  226. 

(i)  5  &  6  W.  4.  0.  76,  s.  94.  [See 
now  45  &  46  Vict.  c.  50,  s.  108.] 

{j)  Attorney-General  v.  Aspinall,  2 
M.  &  Cr.  613  ;  Attorney-General  v. 
Wilson,  Cr.  &  Ph.  1. 

(h)  Evanv.  The  Corporation  of  Avon, 
29  Beav.  144. 
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Vict.  c.  39,  sect.  7  ;  and  a  declaration  of  trust  of  copyholds  by  a  feme 
tenant  on  the  rolls  is  a  "  disposition  "  in  equity  within  sect.  77  of  the 
Fines  and  Recoveries  Act,  and  binding  on  the  customary  heir  (a). 
But  under  the  Married  Women's  Property  Act,  1882  (&),  a  woman 
married  since  the  31st  Dec.  1882,  and  also  a  woman  married  before 
that  date,  as  to  property  acquired  by  her  after  that  date,  can  create 
a  trust  of  real  estate  without  the  concurrence  of  her  husband,  and 
without  the  formalities  of  the  Fines  and  Recoveries  Act]. 

5.  As  to  her  choses  en  action,  by  the  Married  Women's  Re- 20  &  21  Vict.  c.  57. 
versionary  Interests  Act,  1857  (c)  (commonly  called  Malins's  Act), 
a  feme  covert  is  enabled,  with  the  concurrence  of  her  husband, 
and  on  being  separately  examined  in  the  manner  prescribed  by 
the  Fines  and  Recoveries  Act,  to  dispose  by  deed  {d)  of  any  future 
or  reversionary  interest  created  by  an  instrument  made  after  the 
Zlst  December  1857,  and  as  to  which  interest  her  power  of  anti- 
cipation is  not  specially  restricted ;  and  is  also  authorised  to 
release  or  extinguish  her  right  or  equity  to  a  settlement  out  of 
personal  estate  to  which  she  is  entitled  in  possession,  under  such 
instrument  as  aforesaid.  But  any  personal  estate  settled  for  her 
benefit  upon  the  occasion  of  her  marriage  is  excepted  from  the 
foregoing  powers  (e) ;  and  an  appointment  after  the  date  of  the 
Act,  but  in  execution  of  a  power  of  appointment  amongst  children 
created  by  a  settlement  of  a  previous  date,  is  not  within  the 
Act  (/).  [And  as  the  interest  must  be  created  by  &n  instrument,  a 
share  of  a  feme  covert  as  next  of  kin  under  an  intestacy  is  not 
within  the  Act  {g). 

Where  a  will  by  which  a  reversionary  interest  is  bequeathed 

is  republished  by  codicil,  the  date  of  the  will  is  the  date  of  the 

'•'instrument"    within    the    Act    Qi).     The    expression    "future 

interests  "  will  not  extend  to  mere  possibilities  or  expectancies  of 

interests,  but  imports  interests  to  which  the  feme  at  the  date  of 

the  disposing  deed  has  some  existing  title  at  law  or  in  equity  {i). 

[(a)  Carterv.  Garter, (1896)  ICh.  62  ;  (/)  Ee  Butler's  Trusts,S  Ir.  Rep.  Eq. 

Johnson  v.  GlarJc,  (1908)  1  Oh.  303,  138. 

where  a  local  custom  dispensing  with  [((/)  Allcard  v.  Walker,  (1896)  2  Ch. 
the  acknowledgment  was   held   un-  369  ;  and  it  seems  that,  independently- 
reasonable  and  bad.]  of  the  Act,  it  has  always  been  possible, 
[  (6)  45  &  46  Vict.  c.  75,  sa.  2,  5.]  by  covenant  in  a  marriage  settlement, 
(c)  20  &  21  Vict.  0.  57.  to  hind  a  married  woman's  reversion- 
[(d)  It    may    be    open    to    doubt  ary  interests,  whether  contingent  or 
whether  the  modifications  introduced  otherwise,  acquired  during  coverture, 
by  the  Conveyancing  Act,  1882,  45  &  but  not  falling  into  possession  until 
46  Vict.  c.  39,  s.  7,  apply  to  such  a  afterwards  :  Lloyd  v.  Prichard,  (1908) 
deed.]  1  Ch.  265.] 

(e)  See  a  case  with  reference  to  this  [(?i)  Re  Elcom,  (1894)  1  Ch.  (C.A.) 

section,  Clarke  v.  Green,  2  H.   &  M.  303.] 

474.  [(t)  Allcard  v.  Walker,  ubi  sup.] 
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By  an  assignment  under  this  statute  the  wife  can  transfer  her 
future  property  "  discharged  from  her  husband's  right,  as  fully 
and  effectually  as  if  she  were  a  feme  sole  " ;  and  "  the  assignment 
ought  not  to  be  regarded  as  that  of  the  husband  and  wife  accord- 
ing to  their  respective  interests"  {a).    The  concurrence  of  the 
husband  will  therefore  be  effectual,  although  there  may  be  a  right 
of  retainer  which  would  have  been  available  as  against  him  if  he 
had  been  entitled  to  reduce  the  property  into  possession  (&),  or 
although  he  may  have  previously  executed  a  creditors'  deed  or 
been  adjudicated  a  bankrupt  (c).] 
Whether  the  Act      It  will  be   observed  that  the   statutory  power  of   disposition 
^m^imit'''    given   by  Malins's  Act  to   a  feme   covert  extends  in  terms  no 
possesaion.  further  than  to  her  future  or  reversionary  interests  not  limited 

to  her  by  her  marriage  settlement ;  and  as  to  choses  en  action  in 
possession,  the  feme  covert,  though  enabled  to  waive  her  equity 
to  a  settlement,  has  no  express  power  of  absolute  disposition 
given  to  her.  If,  therefore,  a  feme  covert  be  entitled  to  a  chose  en 
action  in  possession,  and  join  with  her  husband  in  assigning  it  to 
a  trustee,  then,  if  it  be  not  reduced  into  possession  during  the 
coverture,  and  the  wife  survives,  the  question  arises  whether, 
though  the  formalities  prescribed  in  the  Act  were  complied  with, 
she  may  not  claim  the  fund  by  survivorship.  The  meaning  of 
the  framer  of  the  Act  probably  was,  that,  as  the  husband  can 
compel  a  transfer  to  himself  oi  choses  en  action  to  which  a  feme 
covert  is  entitled  in  possession,  subject  only  to  the  wife's  equity 
to  a  settlement,  and  as  the  Act  enables  a  feme  covert  to  waive 
her  equity  to  a  settlement,  the  husband  and  wife  together  can 
deal  with  such  choses  en  action  by  making  it  imperative  on  the 
trustees  to  transfer  the  fund  to  the  husband  or  his  nominee. 
Ckoses  en  action,  6.  The  husband  alone  may  create  a  trust  of  the  wife's  choses 
of  thelo^?"  '^^  ^  '^'"'  «ci(w?i  sub  modo ;  that  is,  if  they  be  reduced  into  possession 
during  the  coverture,  the  settlement  will  be  unimpeachable,  but 
if  they  remain  choses  en  action  at  the  death  of  the  husband,  the 
wife  will  be  entitled  to  them  by  survivorship. 
Chattels  real.  As   to   the  wife's   equitable   chattels   real,   the   husband  may, 

subject  to  the  wife's  equity  to  a  settlement  (d),  create  a  trust  of 
them  jure  mariti  («),  unless  the  chattel  be  of  such  a  nature  that 
it  cannot  possibly  fall  into  possession  during  the  coverture  (/). 

[(a)  Be  Eatchelor,  16  L.  R.  Eq.  481,  a  reversionary  legal  chose  in  action, 

per  Lord  Selborne,  L.  C]  such  as  a  policy  of  assurance  on  the  life 

Ub')  Be  Batchelor,  ubi  supra.]  of  the  feme,  see  Witherby  v.  Bachham, 

[(c)  Be  Jakeman's  Trusts,  23  Ch.  D.  39  W.  R.  363  ;  60  L.  J.  Oh.  511.J 

344  ;   Gooper  v.  Macdonald,  7  Ch.  D.  (d)  Hanson  v.  Keating,  4  Hare,  1. 

288  ;  and  see  Re  Briant,  39  Ch.  D.  (e)  Donne  v.  Hart,  2  R.  &  My.  360. 

471,  478  ;  and  that  the  Act  applies  to  (/)  Duberly  v.  Day,  16  Beav.  33. 
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[7.  The  above  observations  apply  only  to  property  which  was  [Recent  altera- 
acquired  before  the  1st  of  Januai^y  1883,  by  women  married  before  *'°"^'] 
that  date ;  as  in  all  other  cases  the  property  vests  in  the  vfiic, 
independently  of  her  husband,  and  she  has,  under  the  Married 
"Women's  Property  Act,  1882  (a),  power  to  dispose  or  create  a 
trust  of  it  without  his  concurrence.] 

8.  As  regards  property  settled  to  the  separate  use  of  a  feme  Separate  use. 
covert,  she  is,  to  all  intents  and  purposes,  considered  a  feme  solr, 

as,  if  real  estate  be  conveyed  to  a  trustee  and  his  heirs,  or  if 
personal  estate  be  assigned  to  a  trustee  and  his  executors  upon 
trust  for  the  feme  covert  for  her  sole  and  separate  use,  and  to  be 
at  her  sole  disposal  as  to  the  fee-simple  in  the  one  case,  and  the 
absolute"  interest  in  the  other,  she  has  the  entire  control,  and  may 
exercise  her  ownership  or  implied  power  of  appointment  by 
creating  a  trust,  extending  even  beyond  the  coverture.  So  if  the 
feme  covert  be  tenant  for  life  to  her  separate  use,  she  has  full 
power  to  make  a  settlement  of  her  whole  life  estate,  and  not 
during  the  coverture  only.  But  in  all  cases  where  the  power  of 
anticipation  is  restrained,  the  feme  covert  can  make  no  disposition 
of  the  property,  except  as  to  the  annual  produce  which  has 
actually  become  due  (b).  If  a  settlement  he  fraudulently  procured 
from  the  wife  by  a  husband  by  virtue  of  her  separate  use,  it  may 
be  set  aside  (c). 

9.  The  Married  "Women's  Property  Act,  1870  (d),  enacted  by  83  &  34 Vict,  c  93, 
sect    1,    that   wages    and   earnings   made   by    a   married   woman 
separately  from  her  husband  after  the  date  of  the  Act  (9th  of  Aug. 

1870),  were  to  be  deemed  settled  to  her  separate  use ;  and,  by 
sect.  7,  that  where  a  woman,  married  after  the  date  of  the  Act, 
was  entitled  to  any  personal  property  as  next  of  kin,  or  to  any 
sum  not  exceeding  200^.,  under  any  deed  or  will,  it  should  belong 
to  her  for  her  separate  use ;  and,  by  the  next  section,  that  "  rents 
and  profits"  of  any  real  estate  descending  upon  such  married 
woman  as  heiress,  should  also  belong  to  her  for  her  separate  use. 
[This  Act  has  been  repealed,  and  its  place  supplied  by  the  Married  [45  &  46  Vict. 

[(a)  45  &  46  Vict.  c.  75.]  v.  Fletcher,  38  Ch.  D.  627 ;  and  as  to 

[(6)   See    now    the    Conveyancing  the  power  of  the  Court  to  impound 

and  Law  of  Property  Act,  1881  (44  her  interest  by  way  of  indemnity  to 

&  45  "Vict.  c.  41),  s.  39,  under  which  a  trustee  who  has  committed  a  breach 

a  married  woman,  with  the  consent  of  trust   at  her  instigation,  see  the 

of  the  Court,  may  bind  her  interest  Trustee  Act,  1893  (56  &  57  Vict.  o.  53), 

notwithstanding  a  restraint  on  aliena-  s.  45,  and  post,  Chap.  XXXI.  s.  3.] 

tion,  post.  Chap.  XXVIII.  s.  6.     As  (c)  Knight  v.  Knight,  11  Jur.  N.S. 

to  the  form  of  order  for  payment  of  617  ;  5  Giff.  26. 

dividends    to  a  married  woman  re-  (d)  33  &  34  Viot.  c.  93. 
strained  from  anticipation,  see  Stewart 
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Infants. 


Feoffment. 


Custom  of  Kent. 


Wills  Act. 


[Covenant  by  an 
nfant.] 


Women's  Property  Act  1882  {a),  which  makes  all  property  acquired 
after  the  commencement  of  the  Act  (1st  of  January  1883),  by 
women  married  before  that  date,  and  also  all  the  property  of 
women  married  after  that  date,  their  separate  property.] 

10.  If  an  Infant,  before  the  Fines  and  Eecoveries  Act,  had  levied 
a  fine  or  suffered  a  recovery,  he  might  also  have  declared  the 
uses  (&),  and  unless  the  fine  or  recovery  had  been  reversed  by  him 
during  his  nonage  he  had  been  bound  by  the  declaration  (c),  but 
deeds  have  now  been  substituted  for  fines  and  recoveries,  and 
every  deed  of  an  infant,  whether  under  the  Act  or  independent  of 
it,  either  is  void  or  may  be  avoided. 

An  infant  until  recently  might  have  made  a  Feoffment,  and  at 
the  same  time  have  declared  a  use  upon  it,  and  both  feoffment 
and  use  were  voidable  only,  and  not  void  {d) ;  and  by  analogy  the 
infant  might  also  have  engrafted  a  trust  upon  the  legal  estate; 
but  a  Court  of  Equity  would  never  have  allowed  any  equitable 
interest  to  be  enforced  against  the  infant  himself  to  his  prejudice, 
but  gave  him  the  same  power  of  avoidance  over  the  equitable  as 
he  had  over  the  legal  estate,  and  if  the  infant  had  died  without 
having  avoided  the  trust,  the  Court  would  still  have  investigated 
the  transaction,  and  seen  that  no  unfair  advantage  was  taken  (e). 

An  infant  may,  by  the  custom  of  Kent,  for  valuable  consideration 
certainly,  and,  according  to  the  better  opinion,  even  without 
value  (/),  make  a  feoffment  at  the  age  of  fifteen,  and  upon  such 
feoffment  he  may  declare  uses  {g).  But  a  Court  of  Equity  would, 
no  doubt,  confine  such  a  custom  within  its  narrowest  bounds,  and 
as  trusts  have  sprung  into  being  since  the  statute  of  Hen.  8,  might 
hold  the  custom  to  be  void  as  of  recent  growth  in  respect  of  the 
equitable  interest,  and,  at  all  events,  would  not  allow  the  custom  to 
be  made  an  instrument  of  fraud. 

Before  the  Wills  Act  (h)  an  infant  of  the  age  of  fourteen  years 
might  have  bequeathed  his  personal  estate,  and  therefore  might  have 
created  a  trust  of  it  by  will ;  but  now,  as  regards  personal  as  well  as 
real  estate,  every  testator  must  be  of  the  age  of  twenty-one  years. 

[11.  A  covenant  by  an  infant,  if  for  his  benefit,  is  not  void  but 
only  voidable,  and  is  binding  on  him,  unless  he  disaffirms  it  within 
a  reasonable  time  after  he  comes  of  age  (i),  and   a  beneficial 


[(a)  45  &  46  Vict.  o.  75  ;  see  as 
to  these  Acts  post,  Chap.  XXVIII. 
s.  6.] 

(6)  Gilb.  on  Uses,  41,  245,  250. 

(c)  Gilb.  on  Uses,  246. 

(d)  Bac.  on  Uses,  67  ;  Bao.  Ab.  Uses, 
E.     See  now  Real  Property  Act,  1845 


(8  &  9  Vict.  0. 106),  s.  3. 

(e)  See  Cr.  Dig.  vol.  iv.  p.  130. 

(/)  Robinson  on  Gavelkind. 

{g)  Gilb.  on  Uses,  250. 

Ih)  7  W.  4  &  1  Vict.  c.  26. 

[(i)  Edwards  v.  Carter,  (1893)  A.  C. 
360  ;    Be  Hodson,  (1894)  2  Ch.  421 ; 
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covenant  by  an  infant  feme,  in  contemplation  of  her  marriage,  [Infant  feme.] 
to  settle  her  property  to  be  acquired  during  the  coverture  is 
binding  until  it  is  avoided,  and  the  feme  may,  after  attaining 
twenty-one,  and  notwithstanding  the  disability  of  coverture,  affirm 
or  disaffirm  the  covenant,  and  if  she  affirms  it,  which  it  seems  she 
may  do  by  unequivocally  claiming  the  benefit  of  it  («■)  as  well  as 
expressly  by  deed  or  otherwise,  she  becomes  bound  in  equity  to 
perform  it  to  the  full  (b). 

-The  disability  of  an  infant  feme  covert  is  twofold,  and  there-  [Infant  feme 
fore  as  the  Infants  Settlement  Act,  1855  (c),  assuming  it  to  apply  ''°^''''  '■' 
to  a  post-nuptial  settlement,  does  not  remove  the  disability  of 
coverture,  a  disposition  by  the  feme  of  reversionary  personalty, 
not  coming  within  Malins's  Act  (d),  and  not  settled  to  her  separate 
use,  is  not  voidable,  but  void,  and  can  only  be  rendered  effectual  by 
a  subsequent  disposition  (e).] 

12.  Lunatics  or  Idiots  might,  before  the  Fines  and  Eecoveries  Lunatics. 
Act,  have  levied  a  Jine  or  suffered  a  recovery,  and  the  uses  declared 
would  have  been  valid  until  the  fine  or  recovery  was  reversed. 

The  deed  of  a  lunatic  or  idiot  may  be  void  or  not,  according  to 
circumstances  (/).  The  feoffment  of  a  lunatic  or  idiot,  while  the 
feoffment  operated  tortiously,  was  voidable  by  the  heir  only  (g). 
However,  should  a  lunatic  or  idiot  have  engrafted  a  declaration 
of  trust  upon  any  legal  estate  passed  by  him,  a  Court  of  Equity 
would  have  had  jurisdiction  to  set  it  aside  (A) ;  though  generally 
it  declined  to  interfere  even  in  this  case  as  against  a  purchaser  for 
valuable  consideration  without  notice  of  the  lunacy  or  idiocy  (i). 

13.  If  a  man  be  declared  a  bankrupt ,  all  the  real  and  personal  Bankruptcy, 
estate  to  which  he  is  or  may  become  entitled  at  the  commence- 
ment of  his  bankruptcy  [or  before  his  discharge]  vests  in  his 

and  see   In  re   Jones,   (1893)  2  Ch.  Uc)  18  &  19  Vict.  c.  43.] 

461  ;  but  the  doctrine  has  noapplica-  {d)  20  &  21  Vict.  c.  57.] 

tion   to  a  feme  covert  in   Austria  :  [(e)  See  Beaton  v.  Seaton,  13  App. 

Viditx  V.  O'Hagan,  (1900)  2  Oh.  (C.A.)  Cas.  61.] 

87.]  ( / )  See  Motion  v.  Gamroux,  2  Exoh. 

[(a)  Greenhill  v.  North  British,  <hc.  487,  4  Exch.  17  ;  Elliott  v.  Ince,  7  De 

Ins.  Go.,  (1893)  3  Ch.  474 ;  Williams  G.  M.  &  G.  488  ;  Garupbell  v.  Hooper, 

V.  Bailey,  L.  B.  2  Eq.  731  ;  Smith  v.  3  Sm.  &  G.  153. 

Lucas,  18  Ch.  D.  531  ;  and  see  Harle  (g)  Co.  Lit.  247,  b. 

V.  Jarman,  (1895)  2  Ch.  419.]  [h)  See  Cruise,  vol.  iv.  p.  130,  vol. 

[(J)  Greenhill  v.  North  British,  dc.  v.   p.  253  ;   Niell  v.  Morley,  9  Ves. 

Go.,  ubi  sup.  J  Re  Hodson,  uhi  sup.y  478. 

Willoughby  v.  Middleton,  2  J.  &  H.  (i)  See  Price  v.  Eerrington,  3  Mac. 

344 ;  Burnaby  v.  Equitable  Reversionary  &  G.   486  ;    Qreenslade    v.   Dare,   20 

Interest  Society,  28  Ch.  D.  416  ;    Re  Beav.  285. 
Tottenham's  Estate,  17  L.  E.  Ir.  174.] 
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Alien  as  to  real 
estate. 


Aa  to  personal 
estate. 


Naturalisation 
Act,  1870. 


Traitors,  felons, 
and  outlaws. 


trustee  (a) ;    but  the  surplus,  after  payment  of  his  debts,  still 
belongs  to  him  (5),  and  of  this  interest  he  may  create  a  trust  (c). 

14.  An  Alien  might  always  have  acquired  real  estate,  whether 
freeholds  or  chattels  real,  by  purchase,  though  he  could  not  take  it 
by  operation  of  law,  as  by  descent  or  jure  mariti;  and  if  he 
purchased  it  he  might  have  held  it  until  office  found,  but  could 
not  give  an  alienee  a  better  title  than  he  had  himself  {d).  An 
alien,  therefore,  could  only  create  a  trust  of  real  estate  until 
the  Crown  stepped  in. 

As  to  personal  estate,  an  alien  friend  might,  although  an  alien 
enemy  could  not,  be  the  lawful  owner  of  chattels  personal,  and 
might  exercise  the  ordinary  rights  of  proprietorship  over  them,  and 
consequently  might  create  a  trust. 

Now,  by  the  Naturalisation  Act,  1870  (e),  which  came  into 
operation  on  12th  May  1870,  real  and  personal  property  of  every 
description  may  be  taken,  acquired,  held,  and  disposed  of  by  an 
alien  in  the  same  manner  in  all  respects  as  by  a  natural  born 
British  subject  (/),  and  a  title  to  real  and  personal  property  of 
every  description  may  be  derived  through,  from,  or  in  succession 
to  an  alien  in  the  same  manner  in  all  respects  as  through,  from,  or 
in  succession  to  a  natural  born  subject,  but  this  is  not  to  "  qualify 
an  alien  for  any  office  or  any  municipal,  parliamentary,  or  other 
franchise,"  and  the  enactment  is  not  to  affect  any  disposition  or 
devolution  before  the  date  of  the  Act  {g). 

15.  With  regard  to  Traitors,  Felons,  and  Outlaws,  a  distinction 
by  the  old  law  was  taken  between  real  and  personal  estate.  In 
high  treason,  lands,  whether  held  in  fee  simple,  fee  tail  (h),  or  for 
life,  were  upon  attainder  forfeited  absolutely  to  the  Crown — and 
in  all  other  felonies  the  profits  of  the  land  were  upon  attainder 
forfeited  to  the  Crown  during  the  life  of  the  offender.  Subject  to 
these  superior  rights  of  the  Crown  by  forfeiture,  and  to  the  year, 


[(a)  Bankruptcy  Act,  1883  (46  & 
47  Vict.  c.  52),  ss.  44,  54.] 

[(b)  Sect.  65.] 

[(c)  See  Bird  v.  Philpot,  (1900)  1 
Ch.  822.] 

(d)  An  alien  friend  residing  in  the 
United  Kingdom  might,  by  7  &  8  Vict. 
c.  66,  s.  5,  take  and  hold  lands  or 
houses  for  residence  or  occupation  by 
him  or  his  servants,  or  for  the  purpose 
of  any  business,  trade,  or  manufacture 
for  any  term  not  exceeding  21  years. 

(c)  33  Vict.  c.  14. 

[  (/)  This  section  enables  a  foreigner 
to  dispose  of  property  in  England  by 


will,  but  in  the  case  of  personalty  the 
form  of  the  will  must,  if  the  testator 
be  domiciled  abroad,  be  subject  to  the 
laws  of  his  domicile  :  In  the  goods  of 
VonBuseck,  6  P.  D.  211  ;  Bloxam  v. 
Fame,  8  P.  D.  101  ;  9  P.  D.  (C.A.) 
130.  English  leaseholds  are  for  this 
purpose  governed  by  the  same  law  as 
real  estate  :  Pepin  v.  Bruyere,  (1902) 
1  Ch.  (C.A.)  24.] 

(g)  Seeas  to  this  Sharp  v.  St  Sauveur, 
7  L.  R.  Ch.  App.  351  ;  [De  Geer  v. 
Stone,  22  Ch.  D.  243,  254.] 

(h)  26  Hen.  8.  u.  13.  See  2  Bac. 
Ab.  576,  580. 
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day,  and  waste  of  the  Crown  (a),  land,  in  cases  of  petit  treason  and 
murder  (and  until  the  Corruption  of  Blood  Act,  1814  (54  G.  3, 
c.  145),  in  all  cases  of  felony),  escheated  upon  the  death  of  the 
offender,  by  reason  of  the  corruption  of  blood  caused  by  attainder, 
pro  defectu  tenentis,  to  the  lord  of  the  fee,  if  it  was  held  in  fee ; 
but  if  he  held  in  tail,  the  land  upon  the  death  of  the  offender 
devolved  upon  the  issue  in  tail.  Attainder  related  back  to  the 
time  of  the  offenxie,  and  consequently  from  that  time  no  valid 
trust  could  be  created  by  the  offender  as  against  the  Crown  or 
the  lord  in  cases  of  treason,  petit  treason,  or  murder,  nor  in 
cases  of  other  felonies,  except  subject  to  the  right  of  the  Crown 
during  the  offender's  life.  As  respects  the  large  number  of 
felonies  in  which  no  attainder  took  place,  the  offender,  though 
convicted,  might  convey  (6),  and  therefore  might  create  a  valid 
trust  of  his  real  estate.  Outlawry  upon  felony  was  equivalent 
to  attainder,  and  drew  with  it  the  same  consequences  (c). 

As  to  the  goods  and  chattels  of  traitors,  felons,  and  outlaws,  they 
were  forfeited  absolutely,  but  only  from  the  time  of  conviction,  or 
the  declaration  of  outlawry,  and  therefore  up  to  that  period  the 
traitor,  felon,  or  outlaw  might  vest  his  goods  and  chattels  in  a 
trustee  upon  trusts ;  but  the  law  would  not  allow  this  power  of 
disposition  to  be  exercised  coUusively  for  the  purpose  of  defeating 
the  just  rights  of  the  Crown  {d).  The  traitor,  felon,  or  outlaw 
might  sell  the  goods  for  valuable  consideration  (e);  and  so  he 
might  assign  the  property  upon  trust  to  secure  the  lond  fde  debt 
of  a  creditor  (/) ;  but  the  existence  of  the  debt  must  have  been 
actually  proved,  and  the  mere  recital  of  it  in  the  security  was  not 
sufficient  (g).  An  assignment  upon  a  meritorious  consideration,  as 
a  bargain  and  sale  to  a  trustee  for  the  purpose  of  making  provi- 
sion for  a  son,  would  not  support  the  deed  Qi).  Outlawry  in  mis- 
demeanours and  civil  actions  (i)  was  a  contempt  of  Court,  and 
worked  a  forfeiture  of  the  profits  of  the  offender's  lands  for  his  life, 
and  of  his  goods  and  chattels,  absolutely.  The  person  so  outlawed, 
therefore,  could  not  from  that  time  affect  the  pernancy  of  the  profits 
of  his  real  estate,  or  make  any  settlement  of  his  personal  estate. 

(a)  Attainder  was  also  necessary  to  Anon.  2  Sim.  N.S.  VI. 

entitle  the   Crown  to  the  year,  day  (e)  Hawk.  PI.  of  Or.,  book  2,  o.  49. 

and  waste.     Bex  v.  Bridger,  1  M.  &  (/)  Perkins  v.  Bradley,  1  Hare,  219  ; 

W.  145.  Whitaker  v.    Wisbey,    12   C.   B.   44  ; 

(5)  Rex  V.  Bridger,  1  M.  &  W.  145.  Ghonme  v.  Baylis,  31  Beav.  351. 

(c)  See  Co.  Lit.  390,  b.  ;  Holloway's  (g)  Shaw  v.  Bran,  1  Stark.  320. 
case,  3  Mod.  42  ;    King  v.   Ayloff,  3  Qi)  Jones  v.  Ashurst,  Skinn.  357. 
Mod.  72.  [(i)    By    42    &    43    Vict.    c.    59, 

(d)  See  Re  Saunder's  estate,  4  Giff.  outlawry    in    civil    proceedings   was 
179  :  and   1    N.  E.   256  ;    Barnett  v.  abolished.] 
~"  '      2   Dr.   &  Sm.    117 ;   and  see 
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Forfeiture  Act,         16.  Now,  by  33  &  34  Vict.  c.  23,  it  is  enacted  by  sect.  1  that 
^*^°'  "  from  and  after  the  passing  of  the  Act  (4th  July  1870),  no  confes- 

sion, verdict,  inquest,  conviction,  or  judgment  of,  or  for  any  treason 
or  felony,  or  felo  de  se,  shall  cause  any  attainder  or  corruption  of 
blood,  or  any  forfeiture  or  escheat,  provided  that  nothing  in  the 
Act  shall  affect  the  law  of  forfeiture  consequent  upon  outlawry." 
After  defining  by  sect  6,  a  "  convict "  to  be  "  any  person  against 
whom,  after  the  passing  of  the  Act,  judgment  of  death  or  penal 
servitude  shall  have  been  pronounced  upon  a  charge  of  treason  or 
felony,"  the  Act  proceeds  by  sect.  8  to  declare  that  a  convict,  while 
he  is  such,  shall  not  bring  any  action  or  suit  for  recovery  of  any 
property,  debt,  or  damage,  and  shall  be  incapable  of  alienation  (a), 
and  then  sect.  9  empowers  the  Crown  to  appoint  "an  adminis- 
trator "  of  the  convict's  property  (6)  in  whom,  upon  appointment,  all 
the  real  and  personal  estate  of  the  convict  is  made  by  sect.  10 
to  vest,  and  such  administrator  is  enabled  by  sect.  12  to  let, 
mortgage,  sell,  convey,  and  transfer  any  part  of  the  convict's 
property,  and  by  subsequent  sections  to  pay  debts  and  liabilities, 
&c.,  and  to  make  allowances  for  the  support  of  any  wife  or  child 
or  reputed  child,  or  other  relative  or  reputed  relative  of  such 
convict  dependent  upon  him  for  support,  or  for  the  benefit  of  the 
convict  himself  while  at  large  upon  licence  (c). 

Subject  as  above,  the  property  is,  by  sect.  18,  to  be  held  in 
trust  for  the  convict,  his  heirs,  or  legal  personal  representatives, 
or  other  persons  entitled ;  and  on  his  ceasing  to  be  subject  to  the 
operation  of  the  Act  (see  sect.  7)  is  to  revest  in  the  convict  or  the 
persons  claiming  under  him. 

In  the  absence  of  an  administrator  appointed  by  the  Crown,  an 
"interim,  curator"  may,  by  sect.  21,  be  appointed  by  Justices  of 
the  Peace  in  Petty  Sessions,  and  by  sect.  24  such  curator  is  to 
sue  or  defend  suits,  sign  discharges  for  income  or  debts,  and 
generally  manage  the  convict's  property,  make  allowances  for 
the  maintenance  of  a  wife  or  child,  &c.,  and  by  sect.  25,  may  sell 
any  personal  property  of  the  convict,  but  not  without  the  sanction 
of  a  Justice  or  a  Court  of  competent  jurisdiction. 

[(a)  This,  however,  will  not  prevent  [(6)    Under    the    Public    Trustee 

the  convict  from  paying  his  debts  and  Act,  1907,  sect.  2,  sub-sect.  1  (see  post, 
applying  his  property  for  that  pur-  Chap.  XXIII.),  the  public  trustee  may 
pose.  The  object  of  the  section  is  to  now  be  appointed  to  act  in  this 
prevent  the  convict  from  improperly      capacity.] 

diverting  his  property  either  from  his  [(c)    As    to     the    powers    of    the 

creditors  or  from  his  family  ;  Ex  parte  administrator,  and  his  right  to  costs 
Chaves,  19  Ch.  D.  (C.A.)  1.  And  the  in  an  action  for  an  account  brought 
sentence  does  not  work  a  forfeitvire  against  him  by  the  convict  after  the 
under  a  clause  in  a  will  directed  sentence  has  expired,  see  Carr  y. 
against  alienation  by  operation  of  Atkinson,  (1903)  1  Ch.  90.] 
law  ;  Re  Dash,  57  L.  T.  N.S.  219.] 


CH.  III.  S.  2]  THE  CKOWN  29 


SECTION  II 

WHO   MAY   BE   A   TRUSTEE 

The  question  who  may  be  a  trustee  involves  a  variety  of  con-  Who  may  be  i 

trustee. 

siderations.  Thus,  a  person  to  be  a  trustee  must  be  capable  of 
taking  or  holding  the  property  of  which  the  trust  is  declared. 
Again,  the  trustee  should  be  competent  to  deal  with  the  estate 
as  required  by  the  trust,  or  as  directed  by  the  beneficiaries, 
whereas  certain  classes  are  by  nature,  or  by  the  rules  of  law,  under 
disability.  Again,  the  execution  of  the  trust  may  call  for  the 
application  of  judgment  and  a  knowledge  of  business.  And 
again,  the  trustee  ought  to  be  amenable  to  the  jurisdiction  of  the 
Court  which  administers  trusts.  In  general  terms,  therefore,  a 
trustee  should  be  a  person  capable  of  taking  and  holding  the 
legal  estate,  and  possessed  of  natural  capacity  and  legal  ability 
to  execute  the  trust,  and  domiciled  within  the  jurisdiction  of  a 
Court  of  Equity.  "With  this  outline  we  proceed  to  consider 
certain  exceptional  cases  where  the  fitness  for  the  trusteeship 
may  more  or  less  be  called  into  question. 

1.  The  Sovereign  may  sustain  the  character  of  a  trustee,  so  far  The  Crown, 
as  regards  the  capacity  to  take  the  estate,  and  to  execute  the 
trust;  but  great  doubts  have  been  entertained  whether  the 
subject  can,  by  any  legal  process,  enforce  the  performance  of  the 
trust.  The  right  of  the  cestui  qxie  trust  is  sufficiently  clear,  but 
the  defect  lies  in  the  remedy  {a).  A  Court  of  Equity  has  no 
jurisdiction  over  the  king's  conscience,  for  that  it  is  a  power 
delegated  by  the  king  to  the  chancellor  to  exercise  the  king's 
equitable  authority  betwixt  subject  and  sixbject  (6).  The  old 
Court  of  Exchequer  had,  in  its  character  of  a  court  of  revenue, 
an  especial  superintendence  over  the  royal  property ;  and  it  has 
been  thought  that  through  that  channel  a  cestui  que  trust  might 
indirectly  obtain  the  relief  to  which,  on  the  general  principles  of 
equity,  he  was  confessedly  entitled.  No  such  jurisdiction,  how- 
ever, appears  to  have  been  known  when  Lord  Hale  was  Chief 

{a)    Paulett    v.     Attorney-General,  QMee)i,2Q.B.D.  (C.A.)69,  whereitwas 

Hard.  467,  469  ;   Burgess  v.   TVheate,  held  that  in  Sovereign  acts,  such  as 

1   Ed.    255  ;    Kildare    v.    Eustace,   1  the  making  and  performing  of  a  treaty 

Vern.    439.      [And    see    Kinloch   v.  with  another   Sovereign,  the  Crown 

Secretary  of  State  for  India  in  Council,  could  not  be  a  trustee  for  a  subject.] 

15  Ch.  D.  (C.A.)  1 ;  7  App.  Cas.  619  ;  (6)   Said  by  counsel  in  Paulett  v. 

ante  p.   20 ;   and  Bustomjee  v.     Tlie  Attorney-General,  Hard.  468. 
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Baron  {a).  Lord  Hardwicke  once  observed  in  Chancery,  "  I  will 
not  decree  a  trust  against  the  Crown  in  this  Court,  but  it  is  a 
notion  established  in  courts  of  revenue,  by  modern  decisions  that 
the  king  may  be  a  royal  trustee "  (6) ;  but  the  doctrine  was  still 
unsettled  in  the  time  of  Lord  Northington  (c) ;  and  in  a  more 
recent  case  (tf),  it  was  decided  that  though  the  Court  of  Exchequer 
could  decree  the  possession  of  the  property  according  to  the 
equitable  title,  it  had  no  jurisdiction  to  direct  the  Crown  to 
convey  the  legal  estate.  The  subject  may,  undoubtedly,  appeal  to 
the  sovereign  by  presenting  a  petition  of  right  (e),  and  it  cannot 
be  supposed  that  the  fountain  of  justice  would  not  do  justice  (/). 
Corporations.  2.  A  corporation  could  not  have  been  seised  to  a  use,  for,  as 

was  gravely  observed,  it  had  no  soul,  and  how  then  could  any 
confidence  be  reposed  in  it  ?  But  the  technical  rules  upon  which 
this  doctrine  proceeded  have  long  since  ceased  to  operate  in 
respect  of  trusts;  and  at  the  present  day  every  body  corporate, 
whether  civil  or  ecclesiastical  (g),  is  compellable  in  equity  to 
carry  the  intention  into  execution  (A).  "A  trust,"  said  Lord 
Eomilly,  "  may  be  of  two  characters  :  it  may  be  of  a  general  charac- 
ter or  of  a  private  and  individual  character.  A  person  might  leave 
a  sum  of  money  to  a  corporation  in  trust  to  support  the  children 
of  A.  B.,  and  pay  them  the  principal  at  twenty-one.  That  would 
be  a  private  and  particular  trust  which  the  children  could  enforce 
against  the  corporation  if  the  corporation  applied  the  property 
to  its  own  benefit.  On  the  other  hand,  a  person  might  leave 
money  to  a  corporation  in  trust  for  the  benefit  of  the  inhabitants 
of  a  particular  place,  or  for  paving  or  lighting  the  town.  That 
would  be  a  public  trust  for  the  benefit  of  all  the  inhabitants,  and 
the  proper  form  of  suit,  in  the  event  of  any  breach  of  trust,  would 

(»)  See  Pauhtt  v.  Attorney-General,  of  right,  see  the   Petition  of   Right 

Hard.  467,  469 ;  and  see  Wikes'  Case,  Act,  1860,  23  &  24  Vict.  c.  34  [and 

Lane,  54.  Clode  on  Petitions  of  Eight]. 

(b)  Perm,  v.  Lord  Baltimore,  1  Ves.  (/)  Scounden  v.  Hawley,  Comb.  172, 
453 ;  and  see  Beeve  v.  Attorney-  per  Dolben,  J.  ;  Beeve  v.  Attorney- 
General,  2  Atk.  224  ;  Hovenden  v.  Lord  General,  cited  Penn  v.  Lord  Baltimore, 
Annesley,  2  Sch.  &  Lef.  617.  1  Ves.  446. 

(c)  See  Burgess  v.  Wheate,  1  Ed.  {g)  Attorney-General  v.  St  John's 
255.  Hosp.  2  De  G.  J.  &  S.  621. 

(d)  Hodge  v.  Attorney-General,  3  Y.  (h)  See  Attorney-General  v.  Lander- 
Si  C.  342.  field,  9  Mod.  286  ;  Bummer  v.  Corpo- 

(e)  As  to  the  transfer  of  the  equity  ration  of  Chippenham,  14  Ves.  252  ; 
jurisdictionof  the  Court  of  Exchequer  Green  v.  Butherforth,  1  Ves.  468; 
to  the  Court  of  Chancery,  see  the  Attorney-General  v.  Wlwrwood,  1  Ves. 
Court  of  Chancery  Act,  1841  (5  Vict.  536  ;  Attorney-General  v.  Mayor  of 
c.  5),  s.  1  ;  and  Attorney-General  v.  Stafford,  Barn.  33  ;  Attorney-General 
Corporation  of  London,  8  Beav.  v.  Foundling  Hospital,  2  Ves.  jun.  46 ; 
270  ;  1  H.  L.  Ca.  440.    As  to  petitions  Attorney- General  \.  Earl  of  Cuirendon, 
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be  an  inforination  (a)  by  the  Attorney -General  at  the  instance  of 
all  or  some  of  the  persons  interested  in  the  matter.  If  there 
was  a  particular  trust  in  favour  of  particular  persons,  and  they 
were  too  numerous  for  all  to  be  made  parties,  one  or  two  might 
then  sue,  on  behalf  of  themselves  and  the  other  cesiuis  que  trust, 
for  the  performance  of  the  trust  (&)." 

Since  the  Municipal  Corporations  Act,  1835,  every  municipal  5  &  6  W.  4,  c.  76. 
corporation  named  in  the  schedules  to  the  Act  (c)  has  become  a 
trustee,  and  has  now  no  longer  the  power  to  aliene  and  dispose  of 
its  property,  except  with  the  sanction  of  the  lords  of  the  Treasury, 
but  is  bound  to  apply  it  to  certain  public  purposes  pointed  out  by 
the  Act ;  and  if  there  be  any  misapplication,  there  lies  a  remedy 
in  Equity  by  information  (d). 

Although  the  Court  has  ample  jurisdiction  to  oblige  a  corpora-  Licence  of  the 
tion  to  observe  good  faith,  and  the  property  already  vested  in  a    '°^"' 
corporate  body  will  be  administered  upon  the  trust  attached  to  it, 
yet  [in  the  absence  of  statutory  provision  to  the  contrary  (e)], 
no  real  estate  can  be  conveyed  to  a  corporation  upon  any  trust 
without  the  licence  of  the  Crown. 

But  there  is  no  objection  to  an  assignment  or  bequest  of  pure 
personal  estate  to  a  corporation  upon  trust. 

3.  The  Bank  of  England  cannot  directly  or  indirectly  be  made  Bank  of  England. 

a  trustee  of   stock.     The  Corporation  manages  the  accounts  of 

the  public  funds,  and  is  charged  with  the  care  of  paying  the 

dividends,  but  refuses,  and  cannot  be  compelled  by  law,  to  notice 

17  Ves.  499  ;  Attorney-Oeneralv.  Caius  ment  of  the  Act  of  1882,  and  to  any 
Gollege,  2  Keen,  165.  [As  to  the  town,  district,  or  place  whereof  the 
capacity  of  certain  corporations  to  act  inhabitants  are  incorporated  after  such 
as  custodian  trustees  under  the  Public  commencement,  or  whereto  the  pro- 
Trustee  Act,  1907,  sect.  4  (3),  see  post  visions  of  the  Municipal  Corporations 
Chap.  XXIII.]  Acts  are  extended  by  charter  under 

[(a)  Now  an  action  in  the  nature  the  Act   of    1882,   but  to  no   other 

of    an  information.      See    Rules   of  place.] 

Supreme  Court,  1883,  Ord.  1,  r.  1.]  (i^)  Attorney-General  v.  Aspinall,  1 

(6)  Evan    v.    The    Corporation    of  Keen,  513  ;  2  M.  &  C.  613  ;  Attorney- 
Avon,  29  Beav.  149.  General  v.  Borough  of  Poole,  4  M.  & 

(c)  5  &  6  W.  4.  c.  76  [repealed  by  C.    17  ;   Parr  v.   Attorney-General,  8 

the  Municipal  Corporations  Act,  1882  CI.  &  Finn.  409  ;  Attorney-General  v. 

(45  &  46   Vict.  c.  50),  s.  5,  but  sub-  Corporation  of  Lichfield,  11  Beav.  120  ; 

stantially  re-enacted,  see  ss.  6,  105,  Attorney-General  v.  Mayor  of  Water- 

et  seq.;   and   as  to   the   administra-  ford,  9  l.'R.'Eq.  522  [Attorney-Geiieral 

tion  of  charitable  and   other  trusts  v.  Mayor  of  Brecon,  10  Ch.  D.  204  ; 

by    corporations,   see    ss.    133  - 135].  Attorney-General  v.  Mayor  of  Stafford, 

Corporations  not  named  in  the  sche-  W.  N.  1878,  p.  74.] 

dules  to  the   Act   of   5   &  6  W.    4,  [(e)  As   in  the  case  of  joint  stock 

might  still  dispose  of   their  estates  ;  companies  who  are  empowered  by  the 

Evan  v.  The  Corporation  of  Avon,  ubi  Companies  Act,  1862,  ss.  18,  191,  to 

sup. ;  [and  the  Act  of  1882  applies  to  acquire  and  hold  land  upon  trust  or 

every  city  and  town  to   which  the  otherwise  without  any  such  licence.] 
former  Act  applied  at  the  commence- 
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any  rights  but  those  of  the  legal  proprietors  in  whose  name  the 
stock  is  standing.     [Nor  can  the  bank  be  required  to  recognise 
a  tenancy  in  common  of  stock,  and,  therefore,  as  a  corporation 
and  individual  could  only  hold  stock  as  tenants  in  common,  the 
Bank  could  not  be  compelled  to  transfer  consols  into  their  names 
(a),   but,  under  the   National  Debt   (Stockholders'   Eelief)  Act, 
1892  (6),  stock  might  be  transferred  to,  and  held  in  the  names  of, 
an  individual  and  a  body  corporate,  or  of  two  or  more  bodies 
corporate,  and  any  such  holding  was,  in  its  relation  to  the  Bank,  to 
be  deemed  a  joint  tenancy;  and  now,  by  the  Bodies  Corporate 
(Joint  Tenancy)  Act,  1899  (c)  a  body  corporate  is  made  capable 
of  acquiring  and  holding  any  real  or  personal  property  in  joint 
tenancy  in  the  same  manner  as  if  it  were  an  individual;  and 
where  a  body  corporate  and  an  individual,  or  two  or  more  bodies 
corporate,  become  entitled  to  any  such  property  under  circum- 
stances, or  by  virtue  of  any  instrument,  which  would,  if  the  body 
corporate  had  been  an  individual,  have  created  a  joint  tenancy, 
they  are  to  be  entitled  to  the  property  as  joint  tenants.     By  virtue 
of  this  enactment  it  was  held  that,  under  an  ordinary  power  in  a 
settlement  for  the  appointment  of  new  trustees,  a   corporation 
could  be  appointed  to  be  new  trustee  jointly  with  a  surviving 
trustee  (d). 
Bank  of  England      The  Bank   will   not  enter   notice   of  instruments   inter  vivos 
trustee.  upon  their  books ;   and  though  they  were  formerly  obliged  by 

certain  Acts  of  Parliament  to  enter  the  wills,  or  at  least  extracts 
from  the  wills,  of  deceased  proprietors  of  stock,  the  object  of  the 
legislature,  as  the  Court  determined,  was  not  to  make  the 
Company  responsible  for  the  due  administration  of  the  fund 
according  to  the  equitable  right,  but  to  enable  them  to  ascertain 
who  under  the  will  were  the  persons  legally  entitled  (e).  Had 
the  construction  been  otherwise,  the  Bank  of  England  would 
have  been  trustee  for  half  the  families  in  the  kingdom.  By  8  & 
9  Vict.  c.  97  [repealed  by  33  &  34  Vict.  c.  69,  but  substantially 
re-enacted  by  the  National  Debt  Act,  1870  (/)]  executors  and 

[  (a)  Law    Guarantee     and     Trust  the  memorandum  of  association  of  a 

Society  v.   Governor  and  Company  of  company  to  be  altered  so  as  to  com- 

Bank  of  England,  24   Q.   B.  D.   406,  prise  execution  of  trusts  &c.,  see  Re 

411.]  Munster  v.  Leinster  Bank,  (1907)  1 1.  R. 

[(6)  55  &  56  Vict.  c.  39,  s.  6.]  237.] 

f  (c)  62  &  63  Vict.  c.  20,  replacing  (e)  Hartga  v.  Bank  of  England,  3 

and   extending    the    National   Debt  Ves.  55  ;  Bank  of  England  v.  Parsons, 

(Stockholders'  Relief)  Act,  1892.]  5  Ves.  665  ;  Bank  of  England  v.  Lunn, 

[  {d)  Re  Thompson's  Settlement  Trusts,  15  Ves.  583,  per  Lord  Eldon  ;  Hum- 

(1905)  1  Ch.  229.     As  to  conditions  berstone  v.  Ghase,  2  Y.  &  C.  209. 

imposed  by   the   court    in  allowing  [(/)  33  &  34  Vict.  c.  71,  s.  23.] 
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administrators   of   a   deceased  holder   of    stock   are   enabled  to 

transfer  on  producing  probate  or  letters  of  administration,  and 

the  Acts  requiring  an  entry  or  registration  by  the  Bank  of  any 

will  or  codicil  are  repealed  (a). 

FBy  the  Government  Annuities  Act,  1882  (&),  sect.  8,  the  National  [National  Debt 
..  .  j_xijwi.li      Commissioners 

Debt  Commissioners  or  any  savings  bank  are  not  to  be  aitected  by  and  savings 

notice  of  any  trust  express,  implied,  or  constructive  affecting  any  banks.] 

savings  bank   annuity  or  insurance  (except  such  trusts   as  are 

from  time  to  time  recognised  by  law  in  relation  to  deposits  in 

savings  banks,  and  except  such  trusts  as  are  provided  for  by  the 

Married  Women's  Property  Acts).] 

4.  A  feme   covert    may  be   a    trustee,   but    it   would   not    be  Feme  covert 
advisable  to  select  a  feme  covert  (c).  appointedtrustce. 

There  is  here  no  absolute  want  of  discretion,  for  a  woman  has  Has  sufficient 
no  less  judgment  after  marriage  than  before  (d);  nay,  as  was 
quaintly  added  by  Sir  John  Trevor,  she  rather  improves  it  by  her 
husband's  teaching  (e).  The  reasons  upon  which  her  disabilities 
are  founded  are  her  own  interest  or  her  husband's,  or  both  (/). 
Where  these  are  not  concerned,  she  possesses  as  much  legal  capa- 
city as  if  she  were  perfectly  sui  juris.  Thus,  she  may  execute 
powers  simply  collateral  (g),  and  (somewhat  contrary  to  principle) 
even  powers  appendant,  or  in  gross  (h).  Now  at  law,  the  trustee 
is  considered  as  the  sole  and  absolute  proprietor,  and  therefore  he 
can  have  no  power  that  does  not  flow  from  the  legal  ownership ; 
but  in  equity,  the  absolute  interest  is  vested  in  the  cestui  que 
trust,  and,  as  the  trustee  is  regarded  in  the  light  of  a  mere 
instrument,  any  authority  communicated  to  a  trustee  must  have 
the  character  of  a  power  simply  collateral  (i).  It  follows  that  if 
a  discretionary  trust  be  committed  to  a  feme  covert,  there  is 
nothing  to  prevent  her  due  administration  of  it,  so  far  as  relates 
to  her  legal  judgment  and  capacity.     At  the  same  time  a  woman's 

(a)  As  to  the  state  of  the  law  be-  Moore  v.  Hussey,  Hob.  95  ;  and  see 

fore  the  Act  of  8  &  9  Vict.,  see  3rd  Needier  v.  Bishop  of  Winchester,  Hob. 

Edit.  p.  32,  note  (1).  225. 

[  (J)  45  &  46  Vict.  c.  51.]  («)  Bell  v.  Hyde,  Pr.  Ch.  330. 

(c)  Lake  v.  De  Lambert,  4  Ves.  595,  (/)  Gomptonv.  Gollinson,  2  B.  C.  C. 
per  Lord  Loughborough  ;  and  see  Ee  387,  per  Buller,  J. 

Kaye,  1  L.   R.   Ch.   App.   387  ;   [Re  {g)  Co.   Lit.    112,   a  ;   ib.    187,   b  ; 

Turnbull,  (1900)   1  Ch.  180  ;  but  see  Lord  Antrim  v.  Dicke  of  Buckingham, 

Be  Dickinson's  Trusts,  W.N.  (1902),  2  Freem.  168,  per  Lord  Keeper  Bridg- 

p.  104.]  man;  Blithe's  Case,  ib.   91,  vid.   2nd 

(d)  Oompton  v.  Gollinson,  2  B.  C.  C.  resolution  ;    Qodolphin  v.   Godolphin, 
387,  per  Buller,  J.  ;  Hearle  v.  Green-  1  Ves.  23,  ^er  Lord  Hardwicke. 
bank,  1  Ves.  305,per  Lord  Hardwicke ;  (h)  See   Sugden   on   Powers,  c.   5, 
Bell  V.  Hyde,  Pr.  Ch.  330,  per  Sir  John  s.  1,  8th  Ed. 

Trevor  ;   and  see   marginal  note  to  (i)  See  infra. 
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will  is  not  always  her  own,  and  if  a  trust  were  confided  to  a 
/erne  eovert,  the  husband  would,  in  fact,  exercise  no  little 
influence ;  and,  indeed,  as  [in  cases  not  falling  within  the 
Married  "Women's  Property  Act,  1882]  the  husband  is  liable  for 
her  breaches  of  trust  [and  as  this  liability  is  not  confined  to 
losses  caused  by  her  active  misconduct,  but  extends  to  breaches 
of  trust  arising  from  negligence  (a)],  he  must,  for  his  own  protec- 
tion, look  to  the  manner  in  which  she  discharges  the  office,  and 
therefore  she  cannot  be  allowed  to  execute  the  trust  without  his 
concurrence  (6).  [This  last  remark,  however,  does  not  apply  to 
the  case  of  a  married  woman  appointed  a  trustee,  or  to  a  feme 
sole  trustee  marrying,  since  the  Married  Women's  Property  Act, 
1882  (c),  in  both  of  which  cases  the  husband  is  exempted  from 
all  liability  in  respect  of  her  breaches  of  trust  committed  during 
the  coverture,  unless  he  has  acted  or  intermeddled  in  the  trust ; 
but  as  the  relief  afforded  to  the  husband  by  the  Act  has  taken 
away  from  the  cestui  que  trust  the  security  of  the  husband's 
liability,  the  appointment  of  a  married  woman  to  be  a  trustee  is 
as  impolitic  as  it  was  before  the  Act.] 

But,  further,  the  appointment  of  a  /erne  covert  [was,  prior  to 
the  recent  Act,]  attended  with  inconvenience  from  her  inability 
(except  with  the  concurrence  of  her  husband,  and  through  ex- 
pensive forms)  to  join  in  the  requisite  assurances.  At  common 
law,  if  land  be  vested  in  a  feme  covert  upon  condition  to  enfeoff 
another,  she  may  execute  the  feoffment  by  her  own  act,  without 
the  intervention  of  her  husband  {d) ;  and  hence  it  has  been 
argued,  that,  in  the  case  of  a  trust,  she  may,  equally  without  her 
husband's  concurrence,  convey  the  estate  to  the  parties  equitably 
entitled  (e).  But  between  the  two  cases  there  is  this  clear  and 
obvious  distinction,  that  a  condition  is  part  and  parcel  of  the 
common  law,  while  a  trust  is  only  recognised  in  the  forum  of  a 
Court  of  Equity ;  unless,  therefore,  the  trust  be  so  worded  as  to 
bear  the  construction  of  a  legal  condition,  it  seems  impossible 
to  contend  that  an  instrument,  otherwise  inoperative,  should,  from 
the  mere  circumstance  of  the  trust,  which  a  Court  of  Law  cannot 
notice,  acquire  a  validity  (/). 


[{a)  Bahinv.  Hughes, 31  Ch.  D. (C.A.) 
390.] 

(6)  See  Smith  v.  Sviith,  21  Beav. 
385  ;  Drummond  v.  Tracy,  Johns.  608  ; 
Kingham  v.  Lee,  15  Sim.  401  ;  Avery 
V.  Griffin,  6  L.  R.  Eq.  606  ;  Lloyd 
V.  Pughe,  8  L.  B.  Ch.  App.  88  ;  JVain- 
ford  V.  Heyl,  20  L.  R.  Eq.  321  ;   [Be 


Smith's  Estate,  48  L.  J.  N.S.  Ch.  205]. 
[(c)  45  &  46  Vict.  c.   75,  ss.  1,  18, 
24/| 

(d)  Daniel  v.  Ubley,  Sir  W.  Jones, 
137. 

(e)  Daniel  v.   Ubley,  Sir  W.  Jones, 
138,  per  Whitlock,  and  Dodridge,  J  J. 

(/)  See    Mr    Hargrave's   Observa- 
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5.  Should  a  feme  covert  be  a  trustee  for  sale,  it  would  seem,  if  Feme  covert  a 
these  views  be  correct,  that  she  can  exercise  the  discretion,  and 
with  the  aid  of  the  Tines  and  Eecoveries  Act,  which  requires  the 
concurrence  of  the  husband,  can  pass  the  estate.  But  [unless  the 
feme  has  been  married,  or  the  trust  has  been  undertaken  by 
her,  since  1st  January  1883,  the  commencement  of  the  Married 
Women's  Property  Act,  1882]  there  remains  the  consideration  to 
whom  the  purchase-money  is  to  be  paid,  and  who  is  to  sign  the 
receipt.  If  it  be  paid  to  the  husband,  it  passes  into  the  hands  of 
a  stranger,  and  if  it  be  paid  to  the  wife,  the  law  immediately 
transfers  it  to  the  husband,  who  is  a  stranger.  If  any  receipt  be 
taken,  it  should  be  the  joint  receipt  of  the  husband  and  wife  (a). 
But  the  safest  course  would  be  to  pay  the  money  to  the  account 
of  the  wife  at  some  responsible  bank,  payable  upon  the  joint 
receipt  of  the  husband  and  wife,  and  to  remain  there  until 
required  for  the  purposes  of  the  trust,  and  if  the  husband  and 
wife  took  it  out  of  the  bank  for  any  other  purpose,  he  would 
be  liable  as  for  a  breach  of  trust. 

When  the  husband  is  a  lunatic  or  idiot,  or  living  apart  from  Acknowledgment 
the  wife,  or  otherwise  incapable  (as  from  infancy  (b),  or  from  ^i3P™^^<i  ""^^^  ^y 
being  abroad  and  not  heard  of  for  years  (c),  of  joining  in  the 
execution  of  a  deed,  the  [High  Court  of  Justice  {d)]  has  power  to 
dispense  with  the  husband's  concurrence  [in  which  case  the  deed 
need  not  be  acknowledged  by  the  feme  covert  (e)].  The  Court 
has  frequently  exercised  this  jurisdiction  by  enabling  a  feme 
covert  entitled  to  freeholds  or  copyholds  (/)  in  fee  simple  {g),  in 
fee  tail  {h),  or  for  life,  either  in  possession  or  reversion  (■i),  or  to 
dower  {j),  or  to  leaseholds  {k),  [or  to  personal  estate  falling  under 
Malins's  Act,  20  &  21  Vict.  c.  57  (OJ  "  by  deed  or  surrender,  to 

tions,  Co.  Lit.  112,  a,  note  (6);  and  Thompson,  W.  N.  1884,  p.  28.] 

Mr  Ponblanque's   Treat,   on  Equity,  [  (e)  Goodchild  v.  Dougal,  3  Ch.  D. 

vol.  i.  p.   92  ;   McNeillie  v.  Acton,  2  650.] 

Eq.  Re.  25.  (J)  Ex  parte  Shuttleworth,  4  Moore 

(a)  See  Drummond  v.  Tracy,  Johns.  and  Scott,  332,  note. 

611.  {g)  Be  Kelsey,    16   C.  B.    197  ;   Be 

(5)  Be  Haigh,  2  C.  B.  N.S.  198.  Gloiid,  15  C.  B.  N.S.  833  ;  Be  Woodall, 

(c)  Be  Harriet  Hedges,  W.  N.  1867,  3  C.  B.  639  ;   Be   Woodcock,  1   C.  B. 

p.  19  ;   Be   Tarhoton,  W.   N.    1867,  p.  437. 

267  ;  Ex  parte  Bohinson,  4  L.  E.  C.  P.  Qi)  Ex  parte  Thomas,  4  Moore  and 

205.  Scott,  331. 

[  {d)  This    jurisdiction,    originally  {i)  Ex  parte  Gill,  1  Bing.  N.  C.  168. 

given  to  the  Court  of  Common  Pleas  {j )  Be  Turner,  3  C.  B.  639. 

by   the  Fines   and    Recoveries  Act,  (Ji)  Be  Harriet  Hedges,  W.  N.  1867, 

1833  (3  &  4  Will.  4.  c.  74)  s.  91,  has  p.  19. 

been  transferred  to  the  High  Court  [  (Q  Be  Alice  Badgers,  1  L.  R.  C.  P. 

of  Justice  by  the  "  Supreme  Court  of  47 ;  Ex  parte  A  lice  Gockerell,  4  C.  P.  D. 

Judicature  Act,  1873."    Q&a  Ex  parte  39.] 
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dispose  of,  release,  or  surrender  all  her  estate  and  interest "  (the 
words  of  the  order  on  one  occasion)  (a),  in  the  premises.  The 
order  therefore  will  not  affect  the  husband's  curtesy,  if  any  (&). 
The  Court  will  not  direct  the  form  of  conveyance  (c),  but  it  looks 
to  the  propriety  of  the  order  with  reference  to  each  particular  estate, 
and  it  will  not  give  the  feme  covert  a  roving  power  of  disposition 
over  any  property  which  she  may  happen  to  have  {d).  In  most 
cases  the  Court  has  made  the  order  to  enable  the  wife  to  deal 
with  her  own  property  for  her  maintenance,  but  in  other  cases 
the  Court  has  enabled  the  feme  covert  to  execute  a  trust  («) :  and 
it  would  seem,  therefore,  that  where  there  is  an  incapacity  of  the 
husband  to  join  in  a  deed,  the  feme  covert  (who  has  no  want  of 
discretion)  can  execute  the  trust  by  the  aid  of  the  Court. 

6.  By  [the  Trustee  Act,  1893,  56  &  57  Vict.  c.  53,  sect.  16  (/)], 
it  is  enacted  that  when  slbj  freehold  or  copyhold  hereditament  is 
vested  in  a  married  woman  as  a  bare  trustee  (g),  she  may  convey 
or  surrender  the  same  as  if  she  were  a  feme  sole. 

[7.  By  sect.  18  of  the  Married  Women's  Property  Act,  1882  (h), 
a  married  woman  who  is  an  executrix  or  administratrix  alone, 
or  jointly  with  any  other  person,  or  a  trustee  alone,  or  jointly 
with  any  other  person,  may  transfer  or  join  in  transferring  any 
annuity  or  bank  deposit,  or  any  part  of  the  public  stocks  or 
funds,  or  of  the  stocks  or  funds  of  any  bank,  or  any  share,  stock, 
debenture,  debenture  stock,  or  other  benefit,  right,  claim,  or  other 
interest  of  or  in  any  corporation,  company,  public  body,  or  society, 
without  her  husband  as  if  she  were  a  feme  sole ;  and  this 
seems  to  apply  to  trusts  in  existence  at  the  time  the  Act  was 
passed. 


(d)  Be  Kelsey,  16  0.  B.  197. 

1(b)  By  s.  91  of  the  Fines  and 
Recoveries  Act,  all  deeds  executed  by 
the  wife  in  pursuance  of  the  order 
shall  (but  without  prejudice  to  the 
rights  of  the  husband  as  then  existing 
independently  of  the  Act)  be  as  good 
and  valid  as  they  would  have  been  if 
the  husband  had  concurred.  The 
words  in  parenthesis  have  occasioned 
some  difficulty,  but  it  is  conceived 
that  the  only  rights  of  the  husband 
reserved  by  them  are  such  rights  as 
he  is  entitled  to  by  virtue  of  an  inde- 
pendent interest,  and  that  the  wife's 
deed  passes  all  such  estate  and  interest 
as  she  is  by  s.  77  empowered  to 
dispose  of  with  the  husband's  con- 
sent. See  OoodcMldv.  Dougal,ZCh..  D. 
650  ;  Be  Jakeman's  Trusts,  23  Ch.  D. 


344  ;  and  see  Fowke  v.  Draycott, 
29  Ch.  D.  966,  where  it  was  held  that 
the  wife's  disposition  did  not  deprive 
the  husband  of  his  common  law  right 
to  the  rents  acquired  during  the 
coverture.] 

(c)  Be  Turner,  3  0.  B.  166. 

(d)  Be  Cloud,  15  C.  B.  N.S.  833. 

(e)  Be  Mirfin,  4  M.  &  G.  635  ;  Be 
Haigh,  2  C.  B.  N.S.  198  ;  [Be  Oaine, 
10  Q.  B.  D.  284]. 

[  (/)  Replacing  s.  6  of  the  Vendor 
and  Purchaser  Act,  1874,  37  &  38 
Vict.  c.  78.] 

[  {g)  See  Be  Docma,  29  Ch.  D.  693. 
As  to  the  meaning  of  the  expression 
"  bare  trustee,"  see  post,  Ch.  XI  I.  s.  2, 
ad  init.  in  note.] 

[ill)  45  &  46  Vict.  c.  75.] 
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8.  As  regards  real  estate,  it  was  held  that  the  Married  Women's  [Disability  of 
Property  Act,  1882,  did  not  confer  upon  a  woman  married  since  trustee'irpass 
the  commencement  of  the  Act  any  power  to  convey,  where  she  was  legal  estate  not 
merely  a  trustee,  and  that,  where  she  was  a  trustee  for  sale,  she  ^^™°^^ 
could  not  convey  to  a  purchaser  except  with  the  concurrence  of 

her  husband  and  by  deed  acknowledged  (a).  The  incapacity  of 
the  /erne  covert  to  act  as  trustee  was  therefore  to  that  extent  not 
removed,  but  having  regard  to  the  other  provisions  of  the  Act,  and  [Feme  covert 
in  particular  to  the  provision  in  sect.  18,  under  which  a  married  *^"^*®®  ^'"' ^*^^'^ 
woman  trustee  "  may  sue  and  be  sued,"  whatever  the  property 
is  with  respect  to  which  she  is  a  trustee  (&),  it  would  seem  that 
where  she  was  a  trustee  for  sale  she  could,  without  the  concurrence 
of  her  husband,  not  only  exercise  the  discretion,  but  also  give  a 
sufficient  receipt  for  the  purchase  money. 

Now  by  the  Married  Women's  Property  Act,  1907,  sect.  1  (c),  a  [Married 
married  woman  is  enabled,  without  her  husband,  to  dispose  of  real  perty  Act,  1907.] 
or  personal  property  held  by  her  solely  or  jointly  with  any  other 
person  as  trustee  or  personal  representative,  as  if  she  were  a 
feme  sole.  This  provision  renders  valid  and  confirms  all  dis- 
positions made  after  31st  December  1882,  whether  before  or  after 
the  commencement  of  the  Act  (1st  January  1908),  but  where  any 
title  or  right  has  been  acquired  through  or  with  the  concurrence  of 
the  husband  before  1st  January  1908,  that  title  or  right  is  to 
prevail  over  any  title  or  right  which  would  otherwise  be  rendered 
valid  by  the  section.] 

9.  It  is  almost  equally  undesirable  to  appoint  a  feme  who  is  Feme  sole, 
single  a  trustee,  for  should  she  marry  [she  would  be  liable  to  be 
influenced  by  her  husband  who,  so  long  as  he  abstained  from 

active  interference,  would  be  under  no  liability  to  make  good  any 
breaches  of  trust  committed  by  her  during  the  coverture].  The 
Court  at  one  time  refused  to  appoint  a  feme  sole  a  trustee,  as,  in 
the  event  of  her  marriage  [it  might  lead  to  inconvenience,  as  the 
husband  would  have  the  power  of  interfering  (d)].  But  in  a 
more  recent  case  the  M.E.,  after  consulting  with  the  other  judges, 
appointed  a  feme  sole  a  trustee  (e),  and  the  Lords  Justices  have 
since  made  a  similar  order  (/). 

10.  An  infant  labours  under  still  greater  disability  than  a  feme  Infant  ought  not 
covert ;    for,  first,  as  regards  judgment  and  discretion,  a  feme   is  trustee, 
admitted  to  have  capacity,  though  she  cannot  in  all  cases  freely 

[(a)  Re    Harhness,    (1896)    2    Oh.  {e)ReGa.mphell'BTrusts,Zl'&ea.v.\'lQ. 

358.]  (/)  In  re  Berkley,  9  L.  E.  Ch.  App. 

!(J)  Re  Harhness,  ubi  sup,"]  720  ;  [and  see  Re  Peake's  Settled  Estates, 

(c)  1  Edw.  7  c.  18.]  (1894)    3   Ch.    520 ;    Re    Dickinson's 

{d)  Brook  v.  Brook,  1  Beav.  531.  Trusts,  W.  N.  (1902),  p.  104] 
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exercise  it ;  but  an  infant  is  said  altogether  to  want  capacity  (a). 

Has  no  legal         j^^i  infant  cannot  be  steward  of  the  court   of    a  manor  (b),  or 
discreition.  .  \  ' 

attorney  for  a  person  in  a  suit  (c),  or  guardian  to  a  minor  (d),  or 

be  a  bailiff  or  receiver  (e);  but  can  only  discharge  such  acts  as 

are  merely  ministerial,  as  to  be  an  attorney  to  deliver  seisin  (/), 

or  as  a  lord  of  a  manor  to  give  effect  to  a  custom  {g),  or  to  appoint 

a  seneschal  (A).     So  he  might,  until  the  Administration  of  Estates 

Act,  1798  (^),  have  been,  as  executor,  the  channel  or  conduit  pipe 

through  which  the  assets  found  their  way  to  the  hands  of  creditors 

iu  a  due  course  of  administration  (_;') ;  but  had  he  acted  otherwise 

than  ministerially,  as  by  signing  an  acquittance  without  receipt  of 

the  money,  such  an  exercise  of  discretion  had  been  actually  void  Qt). 

[However  an  infant  may  by  instrument  inter  vivos  (I)  exercise 

a  power  simply  collateral  over  both  real  and  personal  estate  (m), 

and  as  to  personal  estate  he  may  exercise  a  power  in  gross,  not- 

I  withstanding  that  it  may  involve  the  application  of  discretion  (n), 

but  as  to  real  estate   it  would  seem  that   such  a  power  could 

not  be  exercised  unless  expressly  authorised  by  the  instrument 

creating  the  power  (o).     And  where  an  intention  appears  that  the 

power  is  to   be  exercisable  notwithstanding  infancy,  an  infant 

may  appoint  even  although  his  interest  may  be  affected  by  the 

appointment  (p).     A  trust  which  requires  the  exercise  of  discretion 

cannot  be  executed  by  an  infant  (q).] 

Power  of  passing       11.  With  respect  to  an  infant's  ability  to  pass  the  estate,  it 

e  es  a  e.  seems  to  be  generally  agreed  that,  at  common  law,  his  feoffment  of 

Effect  of  feoff-       land  (r)  or  actual  delivery  of  goods  and  chattels  (s),  is   an  act 

inent,  or  delivery 

of  chattels.                 (a)  HearleY.  Qreenhank,  3  Atk.  712,  (h)  Russell's  case,  5  Eep.  27,  a.  ;  Co. 

and  1  Ves.  305,  per  Lord  Hardwicke  ;  Lit.  172,  a  ;  ib.  264,  b. ;  1  Roll.  Ab. 

Grange  v.  Tivmg,  O.  Bridg.  108,  per  730,  P.  2. 

Sir  0.  Bridgman  ;  Oompton  v.  Collin-  [(l)  But  not  by  will ;   WiUs  Act, 

son,  2  B.  C.  C.  387,  per  BiiUer,  J.  ;  1837  (7  Will.  IV.  &  1  Vict.  c.  26),  s.  7.] 

and  see  Sockett  v.  JVray,  4  B.  C.  C.  486.  [(m)  Sug.   on    Pow.   8tli  ed.   177, 

(6)    Co.    Lit.    3,   b ;    and   see   Mr  911  ;   1    Preston   on   Abstracts,  325  ; 

Hargrave's    note   (4),   ib.      But   acts  King  v.  Bellord,  1  H.  &  M.  343  ;   Be 

done  by  an  infant  in  the  character  of  D'Angibau,  15  Ch.  D.  (C.A.)  228.] 

steward  cannot  be  avoided  by  reason  [(n)  Be  D'Angibau,  uli  sup.'] 

of  bis  disability  ;  Eddleston  v.  Collins,  [(o)  Hearle   v.    Qreenhank,   3    Atk. 

3  De  G.  M.  &  G.  1.  695  ;  8.  'C.  1  Ves.  298  ;  Be  Cardross's 

(c)  Co.  Lit.  128,  a  ;  Br.  Ab.     "  Co-  Settlement,  7  Ch.  D.  728.] 

vert,   and   Infant,"   pi.  55  ;   and  see  [(p)  Be  Cardros^s  Settlement,  7  Ch.  D. 

Hearle  v.  Oreenbank,  3  Atk.  710.  728  ;  Be  D'Angibau,  15  Ch.  D.  (C.A.) 

(d)  Co.    Lit.   88,   b  ;    [but  see   Be      228.] 

D'Angibau,  15  Ch.  D.  (C.A.)  228,  245 .]  [(q)  King  v.  Bellord,  1  H.  &  M.  343.] 

(e)  Co.  Lit.  172,  a.  (r)  Thompson  v.  Leach,  3  Mod.  311, 
(/)  Co.  Lit.  52,  a  ;  Br.  Ab.   "  Covert      per  Cur.  :  Br.  Ab.   "  Covert,  and  Inf." 

and  Infant,"  pi.  55.  pi.  1  ;  and  see  Co.  Lit.  42,  b.  51,  b.  ; 

{g)  1  Watk.  on  Copyh.  24.  Whittingham's  case,  8  Eep.  42,  b. ;  Br. 

(h)  Halliburton  v.  Leslie,  2  Hog.  252.  Ab.  "Covert,  and  Inf."  pi.  40. 

li)  38  G.  3.  c.  87,  s.  6.  (s)  Perk.  14  ;  Br.  Ab.  "  Covert,  and 

(j)  Toller  on  Executors,  31.  Inf.'-  pi.  1. 
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of  SO  great  solemnity,  that  it  serves  to  carry  the  present  possession, 

and  is  voidable  only,  and  not  void.     Where  the  property  is  of  an 

incorporeal  nature,  as  the  delivery  of  the  thing  itself  is  impossible,  ^i'^^''*  of  delivery 

the  common  law  has  substituted  the  kindred  precaution  of  delivery 

of  the  deed.     The  effect  of  a  deed  delivered  by  an  infant  has  been 

much  disputed ;  by  some  it  has  been  held  to  be  absolutely  null 

and  void  (a),  by  others  to  be  voidable  only  (&),  and  by  others 

again  to  be  void  or  voidable,  as  the  validity  of  the  execution  is 

taken  to  be  for  the  infant's  benefit  or  not  (c).     Another  opinion 

still  (which  is  that  of  Perkins  (d),  and  was  adopted  in  the  case  of 

Zouch  V.  Parsons  (e),  and  may  be  regarded  as  the  doctrine  of  the 

present  day)  is,  that  an  infant's  deed,  where  the  delivery  of  it 

answers  to  livery  of  seisin,  and  operates  as  the  conveyance  of  an 

interest,  is  merely  voidable ;  but  where  it  does  not  take  effect  as 

an  assurance  by  delivery  ol  the  deed,  as  in  a  power  of  attorney  (/), 

then  it  is  actually  void.     Lord  Mansfield,  however,  subjoined  the 

qualification,  that  if  a  case  should  arise  where  it  would  be  more 

beneficial  to  the  infant  that  the  deed  should  be  considered  as  void, 

as  if  he  might  incur  a  forfeiture,  or  be  subject  to  damage,  or 

a  breach  of  trust  in  respect  of  a  third  person  (g)  unless  it  was 

deemed  void,  the  reason  of  an  infant's  privileges  would  in  such  case 

warrant  an  exception  from  the  rule  (h).     Where  the  instrument  Effect  of  his 

carries  no  solemnity  with  it,  equivalent  to  feoffment  or  delivery,  the  ou  "feoffment 

validity  of  the  Act  must  then  depend  on  the  question  how  far  the  delivery,  or  deed. 

assurance  promotes  the  interest  of  the  infant  (i). 

12.  [A  joint  tenancy  may  be  severed  by  an  infant  by  an  instru-  [Severance  of 
ment  taking  effect  by  delivery  of  his  hand,  but  as  such  instrument  ■'°^°*'''®°^°''y'^ 
is  voidable  by  the  infant  on  attaining  full  age,  there  may  arise  this 
disadvantage  to   the  other  joint   tenants,  that  during  a  certain 

(a)  Br.  Ab.  "Covert,  and  Inf."  pi.  Wythipole,   Or.  El.    126;   Marlow  v. 

1  &  10  ;  Lloyd  v.  Gregory,  Cm.  Car.  Pitfield,  1  P.  W.  559. 

502,  per  Gur.;     Thompson  v.   Leach,  (e)  3  Burr.  1807  ;  confirmed  by  the 

3  Mod.  310,  per   Gur.     See  observa-  recent  case  of  Allen  v.  Allen,  1  Conn, 

tions  on  the  laat  two  cases  in  Zouch  v.  &  Laws.  427  ;  2  Drur.  &  War.  307. 

Parsons,  3  Burr.  1806  &  1807  ;    and  (/)  See  Br.  Ab.  "  Covert,  and  Inf." 

see  Humphreston's  case,  2  Leon.  216.  pi.    1  ;    Wliittingham's    case,   8   Eep. 

(6)  Norton  v.  Turvill,  2  P.  W.  145,  45,  a. 

per  Sir  J.  Jekyll.  ((/)  Qucere  if  a  court  of  law  could 

(c)   See  Zouch  v.  Parsons,  3  Burr.  notice  a  breach  of  trust.     See  War- 

1804  ;  and  see  Humphreston's  case,  2  wich  v.  Richardson,  10  M.  &  W.  295. 

Leon.    216  ;   Lloyd  v.  Gregory,    Cro.  [But  see  now  Judicature  Act,  1873, 

Car.  502  ;  Nightingale  v.  Earl  Ferrers,  36  &  37  Vict.  c.  66,  s.  24.] 

3  P.    W.  210  ;   Inman  v.  Inman,  15  (h)  Zouch  v.  Parsons,  3  Burr.  1807. 

L.  R.  Eq.  260.  (i)  Humphreston's  case,  2  Leon.  216  ; 

{d)  Sects.  12  &  154  ;  and  see  Br.  Ab.  and   see   Lloyd  v.   Gregory,  Cro.  Car. 

"  Dum  fuit  infra  aetatem,"  pi.  1  ;  id.  502  ;  Co.  Lit.  51,  b.  ;  Grange  v.  Tiving, 

"Covert.   &   Inf."   pL    12;    Stone  v.  Sir  0.  Bridg.  117. 
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[Appointing  an 
attorney.] 


Infant  cannot  be 
guilty  of  a  breach 
of  trust. 


Consequent  pre- 
sumption that 
he  takes  not  as 
trustee,  but 
beneficially. 

Alien  formerly 
could  not  be 
trustee  of 
freeholds  or 
chattels  real. 


Real  estate  de- 
vised to  British 
subject  and  alien 
upon  trust. 


period  they  might  hold  and  consider  that  the  infant  had  severed 
the  joint  tenancy,  and  then  find  at  a  later  period  that  he  had  a 
right  to  undo  that  which  he  seemed  to  have  done  (a). 

13.  By  the  Conveyancing  and  Law  of  Property  Act,  1881,  a 
married  woman,  whether  an  infant  or  not,  has  power,  as  if  she  were 
unmarried  and  of  full  age,  by  deed  to  appoint  an  attorney  on  her 
behalf  for  the  purpose  of  executing  any  deed  or  doing  any  other 
act  which  she  might  herself  execute  or  do  (&)]. 

14.  Another  objection  to  an  infant  trustee  is,  that  he  cannot  be 
decreed  to  make  satisfaction  on  the  ground  of  a  breach  of  trust  (c). 
However,  an  infant  has  no  privilege  to  cheat  men  (d),  and  there- 
fore he  will  not  be  protected,  if  he  be  old  and  cunning  enough  to 
contrive  a  fraud  («). 

From  the  great  inconveniences  attending  the  appointment  of 
an  infant  as  trustee,  there  arises  a  strong  presumption  wherever 
property  is  given  to  an  infant,  that  he  is  intended  to  take  it  not 
as  trustee  but  heneficially  (/). 

15.  An  alien,  until  the  Naturalisation  Act,  1870  (jg),  could  not 
effectually  be  a  trustee  in  respect  of  freeholds  or  chattels  real,  for 
the  policy  of  the  law  would  not  allow  an  alien  to  sue  or  to  be 
sued  to  the  prejudice  of  the  Crown  touching  lands  in  any  Court 
of  Law  or  Equity  Qi) ;  and  on  inquisition  found,  the  legal  estate 
of  the  property  vested  by  forfeiture  in  the  Crown. 

In  a  case  where  a  testator  devised  real  estate  to  his  wife  and  an 
alien  upon  trust  to  sell,  and  they  sold  accordingly,  and  executed 
a  conveyance,  a  question  afterwards  arose  whether  the  purchaser 


[(a)  Burnahy  v.  Equitable  Reversion- 
ary Interest  Society,  28  Ch.  D.  416, 
42a  ;  54  L.  J.  Ch.  466,  469,  per 
Pearson,  J.,  explaining  May  v.  Hook, 
Butler's  Note  to  Co.  Lit.  246,  a  ;  and 
see  Simpson  on  Infants,  2nd  ed.  p.  24.] 

[(b)  44  &  45  Vict.  c.  41,  s.  4)0.] 

(c)  See  TVhitmore  v.  Weld,  1  Vern. 
328  ;  Russell's  case,  5  Rep.  27,  a ; 
Hindmarsh  v.  Southgate,  3  Euss.  324. 
[Under  special  circumstances,  how- 
ever, an  infant  trustee  might  be  held 
liable  after  his  majority  for  moneys 
previously  received  ;  see  Re  Games, 
31  Ch.  D.  (C.A.)  147,  where  the  proper 
form  of  enquiry  as  to  moneys  received 
by  an  infant  trustee  was  considered 
and  settled.] 

(d)  Evroy  v.  Nicholas,  2  Eq.  Ca.  Ab. 
489,  per  Lord  King. 

(e)  See  Cory  v.  Gertcken,  2  Mad.  40  ; 
Evroy  v.  Nicholas,  2  Eq.  Ca.  Ab.  488  ; 
Earl  of  Buckingham  v.  Drury,  2  Ed. 


71,  72  ;  Clare  v.  Earl  of  Bedford,  13 
Vin.  536  ;  Watts  v.  Cresswell,  9  Vin. 
415  ;  Beckett  v.  Cordley,  1  B.  C.  C. 
358  ;  Savage  v.  Foster,  9  Mod.  37  ; 
Overton  v.  Banister,  3  Hare,  503  ; 
Stikeman  v.  Dawson,  1  De  G.  &  Sm. 
503  ;  Wright  v.  Snowe,  2  De  G.  & 
Sm.  321  ;  Davies  v.  Hodgson,  25  Beav. 
177  ;  Re  Constantinople  S  Alexandra 
Hotel  Co.,  Ehbett's  case,  18  W.  E.  202  ; 
21  L.  T.  N.S.  574  ;  [Lerapriere  v. 
Lange,  12  Ch.  D.  675  ;  WoolfY.  Woolf 
(1899)  1  Ch.  343.] 

(/)  Lamplugh  v.  Lamplugh,  1  P.  W. 
112  ;  Blinkhorne  v.  Feast,  2  Ves.  sen. 
30  ;  Mumma  v.  Munima,  2  Vern.  19  ; 
Taylor  v.  Taijlor,  1  Atk.  386  ;  Smith 
V.  King,  16  East  283  ;  and  see  King 
V.  Denison,  1  V.  &  B.  278. 

[g)  33  Vict.  c.  14. 

(h)  Gilb.  on  Uses,  43  ;  and  see  Fish 
V.  Klein,  2  Mer.  431. 


CH.  III.  S.  2]      BANKKUPT — CESTUI   QUE   TRUST — RELATIVES  41 

had  a  good  title,  and  with  the  view  of  curing  the  defect  an  Act  of 
NaturaHsation  was  obtained ;  but  it  was  held,  that  the  common 
form  of  the  Act  of  Naturalisation  did  not  confirm  the  purchaser's 
title  retrospectively  and  that  the  objection  remained.  The  parties 
had  endeavoured  to  introduce  into  the  Bill  special  words  to  meet 
the  case,  but  the  departure  from  the  usual  course  was  found  im- 
practicable (a). 

In  respect  of  chattels  personal  there  was  never  any  objection  to  Chattels  personal. 
an  alien  friend  as  trustee  as  regards  his  ability  either  to  take  or  to 
hold  the  estate. 

Now  by  the  Naturalisation  Act,  1870,  sect.  1,  an  alien  may  33  Vict.  u.  14. 
take,  acquire,  hold,  and  dispose  of  real  and  personal  property  of 
every  description,  in  the  same  manner  as  if  he  were  a  natural 
born  subject.     The  objection,  therefore,  to  an  alien  being  a  trustee 
of  freeholds  or  chattels  real  has  been  removed. 

If,  however,  the  alien  be  domiciled  abroad,  it  is  an  objection  to  Alien  domiciled 
his  fitness  for  the  office  of  trustee,  as  he  is  not  amenable  to  the  tmrree."" 
jurisdiction  of  the  Court  (&). 

16.  Bankrupts  may  be  appointed  trustees,  should  any  one  be  Bankrupts  not 
disposed  to  commit  the  administration  of  his  property  to  those  qulufied.^  ^^ 
who  have  not  been  sufficiently  careful  in  the  management  of  their 

own.     The  past  or  any  subsequent  act  of  bankruptcy  will  have  no 
operation  upon  the  trust  estate. 

17.  Cestuis  que  trust  are  not,  as  such,  incapacitated  from  being  Cestuis  que  trust 
trustees  for  themselves  and  others ;  but,  as  a  general  rule,  they  general  rule,^be* 
are  not  altogether  fit  persons  for  the  office,  in  consequence  of  appointed 

the  probability  of   a   conflict   between  their   interest  and  their 
duty  (c). 

18.  Sir  John  Eomilly,  M.E.,  considered  it  also  objectionable  to  Relatives. 
appoint  any  relative  a  trustee,  from  the  frequency  of  breaches  of 

trust  committed  by  trustees  at  the  instance  of  cestuis  que  trust 
nearly  connected  with  them  (d). 

However,  there  is  no  positive  legal  objection  to  appointing 
either  a  cestui  que  trust  or  a  relative,  and  indeed  it  is  not  always 
easy  to  find  a  trustee  who  is  neither  a  cestui  que  trust  nor  a 
relative,  and  this  the  Court  itself  has  experienced ;  for,  notwith- 
standing its  repugnance  to  such  a  course,  it  has  been  obliged 
occasionally  to  appoint  a  relative  who  is  also  a  cestid  que  trust, 
to  be  a  trustee  (e).     In  one  case  the  Court,  in  appointing  two  new 

{a)  Fish  V.  Klein,  2  Mer.  431.  (c)  Forster  v.  Ahraham,  17  L.   R. 

(6)  See  Meinertzliagen  v.  Davis,  1  Eq.  351. 
CoU.  335;  Re  Guibert,  16  Jur.  852;  (d)  Wilding  \.  Bolder,  21  Be&v.  222. 

Be  Harrison's  Trusts,  22  L.  J.  N.S.  (e)  Ex  parte  Glutton,  17  Jiir.  988  ; 

Oh.  69  ;  Gurtis's  Trusts,  5  I.  R.  Eq.  429.  Ex  parte  Gonybeare's  Settlement,  1  W. 
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trustees,  allowed  the  husband  of  a  cestui  que  trust  to  be  one  of 
them  upon  his  undertaking  that,  if  he  became  sole  trustee,  he 
would  immediately  take  steps  for  the  appointment  of  a  co- 
trustee (a),  [and  in  another  case  the  appointment  was  made  with 
a  direction,  that  in  case  the  husband  should  become  sole  trustee, 
a  new  trustee  should  forthwith  be  appointed  (6).  But  in  a 
case  in  lunacy,  where  three  new  trustees  were  appointed,  the 
Court  allowed  the  husband  of  the  tenant  for  life  to  be  one  of 
them,  without  requiring  any  such  undertaking  (c) ;  j  and  in 
other  cases  the  husbands  of  cestui  que  trust  in  remainder  have 
been  appointed  trustees  {d);  [but  Sir  G.  Jessel,  M.E.,  refused 
to  appoint  a  man  a  trustee  of  his  own  marriage  settlement, 
though  all  the  persons  interested  assented  to  the  application, 
and  no  other  person  could  be  found  to  accept  the  office,  on 
the  ground  that  the  wife,  who  had  a  life  interest  to  her  separate 
use  without  power  of  anticipation,  would  not  be  properly  pro- 
tected (e). 

Neither  tenant  for  life  of  the  settled  land  (/)  nor,  except  under 
special  circumstances  ($r),  his  solicitor  (A)  will  be  appointed  by 
the  Court  a  trustee  of  the  settlement  under  the  Settled  Land  Act, 
1882.  And  in  one  case  the  Court  refused  to  appoint  two  brothers 
trustees,  and  said  there  must  be  two  independent  trustees  {i).  In 
a  recent  case  the  Court  refused  to  sanction  the  appointment  by  a 
continuing  trustee,  who  was  a  solicitor,  and  acted  as  such  for  the 
trust  and  for  some  of  the  beneficiaries,  of  his  son  and  partner,  who 
was  also  a  solicitor,  as  a  co-trustee  in  the  place  of  the  retiring 
trustee  {j  ),  and  the  Court  has  refused  to  appoint  a  person 
interested  in  remainder  after  the  estate  of  an  infant  tenant  in 
tail  {k).     But  although  in  such  cases  an  appointment  will  not  be 


R.  458  ;  Be  Glissold's  Settlement,  10 
L.  T.  N.S.  642  ;  and  see  Re  Lancas- 
ter Charities,  9  W.  E.  192  ;  Passing- 
ham  V.  Sherborn,  9  Beav.  424  ;  Barnes 
V.  Addy,  9  L.  R.  Ch.  App.  244  ;  [Tem- 
pest V.  Lord  Camoys,  58  L.  T.  N.S. 
221]. 

(a)  Be  Hattatt's  Trusts,  18  W.  E. 
416  ;  21  L.  T.  N.S.  781  ;  [and  see  Be 
Burgess's  Trusts,  W.  N.  1877,  p.  87  ; 
Re  Lighthody's  Trusts,  33  W.  R.  452  ; 
52  L.  T.  N.S.  40.] 

[  (i)  Be  Parrott,  W.  N.  1881,  p.  158  ; 
30  W.  R.  97.] 

[(c)  Be  Jesson,  7  Aug.  1878,  M.  S.] 

(d)  Be  Davis's  Trusts,  12  L.  R.  Eq. 
214;    [Be    Sarah   Knight's  Will,  26 


Ch.  D.  (C.A.)  82.] 

[(e)  Re  Lowdell's  Trust,  M.  S.  S., 
M.  R.  11  June,  1877.] 

[(/)  Re  Harrofs  Trusts,  24  Ch.  D. 
(C.A.)  717.] 

[  (g)  Re  Marl  of  Stamford,  (1896)  1 
Ch.  288, 299  ;  Re  Marquis  of  Ailesbury, 
(1893)  2  Ch.  345,  360.] 

[  (h)  Re  Kemp's  Settled  Estates,  24 
Ch.  D.  (C.A.)  485  ;  Re  Earl  of  Stamford, 
{ubi  sup.)  ;  Re  Spencer's  Settled  Estates, 
(1903)  1  Ch.  75,  82.] 

[  (i)  Re  Knowles's  Settled  Estates,  27 
Ch.  D.  707.] 

[  ( j )  Re  Norris,  27  Ch.  D.  333.] 

[  (k)  Re  Paine's  Trusts,  33  W.  R.  564.] ' 
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made  by  the  Court,  a  similar  appointment  made  bond  fide  out  of 
the  Court  will  not  necessarily  be  invalid  {a). 

19.  Where  a  charity  has  been  founded  for  the  purpose  of  teach-  [Chanty.] 
ing  or  expounding  certain  religious  doctrines,  or  for  the  exclusive 
benefit  of  persons  holding  certain  religious  views,  the  trusteeship 

of  the  charity  should  be  confined  to  persons  holding  those  doctrines 
or  views  (6),  and  the  same  rule  would  seem  to  apply  where  the 
religious  object  of  the  charity  is  the  primary  object,  though  there 
may  be  a  secondary  object,  as,  for  instance,  the  repairing  of  roads, 
which  can  be  administered  as  well  by  persons  of  one  sect  or  reli- 
gious belief  as  of  another.  But  where  the  object  of  the  charity 
is  eleemosynary,  and  it  is  not  restricted  to  persons  of  any  par- 
ticular religious  denomination,  the  trusteeship  need  not  be  confined 
to  persons  holding  the  doctrines  of  the  church  or  sect  to  which  the 
founder  belonged,  but  the  most  eligible  person  for  the  office  may 
be  selected  without  regard  to  his  religious  views  (c).] 

20.  We  may  here  remark,  that  care  should  be  taken,  not  only  to  Proper  number 

•'  '  '  •'of  trnstees. 

provide  for  the  fitness  of  the  trustee,  but  also  to  secure  an  adequate 
number  of  trustees.  A  single  trustee,  whether  originally  appointed 
such  or  become  so  by  survivorship,  has  the  absolute  and  unlimited 
control  at  law  over  the  property ;  and  should  he  become  involved 
in  difficulties,  he  is  under  a  temptation  which,  notwithstanding 
recent  penal  enactments,  must  still  be  regarded  as  strong,  to 
sustain  his  credit  by  resorting  to  a  fund  of  which  he  can  possess 
himself  with  certainty,  and  without  the  fear  of  immediate 
detection.  The  fallacious  hope  of  replacing  the  money  before  the 
day  of  payment  arrives,  has  lulled  the  conscience  of  many,  not  the 
worst  of  mankind,  when  suffering  under  the  pressure  of  poverty. 
There  can  be  no  objection  to  the  appointment  of  a  single  trustee, 
where  the  trust  reposed  in  him  is  merely  a  nominal  confidence 
[and  the  appointment  of  the  public  trustee  to  act  as  sole  trustee  is 
now  expressly  authorised  by  statute  {d),  but  in  all  other  cases] 
where  the  administration  of  the  trust  involves  the  receipt  and 
custody  of  money,  the  safeguard  of  at  least  two  trustees  ought 
never  to  be  dispensed  with  (e). 

[{a)  Be  Norris,  uU  sup.  J  Re  Earl  of  Boss's    Charity,   (1897)    2    Ch.    397; 

Stamford,  (1896)  1  Ch.  288,  299.]  (1899)  1  Ch.  (C.A.)  21.] 

[{b)  Be  Ilminster  Free  School,  4  Jur.  [  (d)  The  Public  Trustee  Act,  1906, 

N.S.  676  ;   S.  C.  nom.  Baker  v.  Lee,  sec.  5  (1) ;  see  post  Chap.  XXIII.] 
8  H.  L.  C.  495  ;  Attorney-General  v.  («)  See    BailUe    v.    M'Kewan,    35 

Peareora,  3  Mer.  353  ;  Attorney-General  Beav.  183;  Be   Dickson's   Estate,  3  I. 

V.St  John's  Hospital,Bath,2Ch..I).5M.]  R.  Eq.  345;   [Grant  v.   Grant,  34  L. 

[(c)  Attorney  -  General  v.  St  John's  J.  Ch.  641]. 
Hospital,  Bath,  ubi  sup.;  and  see  Be 
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Appointment  of 
new  trustees. 


And  on  the  death  of  one  of  the  original  trustees,  no  time  should 
be  lost  in  restoring  the  fund  to  its  proper  security  by  the  substitu- 
tion of  a  new  trustee,  a  precaution,  it  is  feared,  but  too  frequently 
neglected,  from  motives  of  delicacy — the  surviving  trustee  being 
sensitive,  and  conceiving  his  honesty  to  be  called  into  question, 
and  the  cestuis  que  trust  (often  too  ignorant  of  the  world  to  see  the 
necessity  of  taking  precautions  against  fraud),  being  apt  to  suspect 
their  legal  adviser  of  a  wish  to  create  business  at  the  expense  of 
the  estate. 

To  guard  against  the  constant  recurrence  of  appointments  of  new 
trustees,  it  has  been  common,  at  least  where  the  property  is 
considerable,  to  appoint  four  trustees  originallj^,  for  then,  on  the 
decease  of  the  first  or  even  a  second  trustee,  an  immediate  sub- 
stitution is  not  very  material,  but  the  safe  rule  is,  where  money  is 
concerned,  always  to  appoint  at  least  three  trustees,  and  to  keep 
the  number  full.  As  regards  stock,  more  than  four  trustees  are 
scarcely  ever  appointed,  and  it  is  a  general  rule  of  the  Bank  not  to 
allow  stock  to  be  transferred  into  the  names  of  more  than  four 
joint  proprietors.  But  in  special  cases  so  many  as  five  or  six  have 
been  admitted  (a). 


SECTION   III 


WHO   MAY   BE    CESTUI   QUE   TRUST 


The  Crown  may 
be  cestui  que 
trust. 


1.  It  may  be  laid  down  as  a  general  rule  that  as  cequitas  sequitur 
legem,  those  who  are  capable  of  taking  the  legal  estate,  may, 
through  the  channel  of  the  trust,  be  made  recipients  of  the 
equitable. 

2.  A  trust  may  be  declared  in  favour  of  the  Sovereign.  While 
uses  were  in  their  fiduciary  state,  it  was  held  that  in  order  effec- 
tually to  limit  a  use  to  the  Crown,  the  title  must  have  been 
matter  of  record.  "It  behoveth,"  says  Lord  Bacon,  "that  both 
the  declaration  of  the  use  and  the  conveyance  itself  be  matter  of 
record,  because  the  king's  title  is  compounded  of  both  ;  I  say  not 
appearing  of  record,  but  by  conveyance  of  record.  And,  there- 
fore, if  I  covenant  with  J.  S.  to  levy  a  fiue  to  him  to  the  king's 
use,  which  I   do  accordingly,  and   the  deed  of  covenant  he   not 

[  (a)  It  seems  also  that  the  Bank  of  the  same  persons  except  in  the 
object  to  Government  stock  of  one  same  order ;  Re  Nevmian's  Trusts, 
description  being  placed  in  the  names      W.  N.  1887,  p.  47.] 
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enrolled,  and  the  deed  be  found  by  office,  the  use  vesteth  not. 
U  converse,  if  enrolled.  If  I  covenant  with  J.  S.  to  enfeoff  him 
to  the  king's  use,  and  the  deed  be  enrolled  and  the  feoffment  also 
be  found  by  office,  the  use  vesteth.  But  if  I  levy  a  fine,  or  suffer 
a  recovery  to  the  king's  use,  and  declare  the  use  by  deed  of 
covenant  enrolled,  though  the  king  be  not  a  party,  yet  it  is  good 
enough"  (a).  These  observations  apply  only  to  original  gifts  of 
land  from  a  subject  to  the  Crown,  and,  when  the  limits  of  the 
prerogative  were  much  less  accurately  defined  than  they  now 
are,  the  interposition  of  such  a  barrier  between  the  subject  and 
the  Crown  may  have  been  necessary.  Where  an  equitable 
interest  in  real  or  personal  estate  (h)  accrued  to  the  Crown  by 
course  of  law,  as  by  the  treason  of  the  subject,  or  by  forfeiture, 
or  on  the  doctrine  of  iona  vacantia,  it  was  not  doubted  that  the 
Crown  could  sue  without  even  a  previous  inquisition.  According 
to  Sir  T.  Clarke,  an  inquisition  was  necessary  only  where  the 
Crown,  asserting  its  prerogative,  chose  to  make  a  seizure  without 
interpleading  with  the  subject  in  Court  to  establish  its  title,  but 
where  the  Crown,  waiving  its  prerogative,  interpleaded  with  the 
subject,  as  by  filing  a  Bill,  there  an  inquisition  was  unnecessary 
and  superfluous  (c). 

[By  the  Intestates  Estates  Act,  1884  (d),  the  Court  is  empowered, 
on  the  application  or  with  the  consent  of  the  Attorney-General, 
notwithstanding  that  no  office  has  been  found,  and  no  commission 
issued  or  executed,  to  order  a  sale  of  any  hereditament  or  any 
estate  or  interest  therein  to  which  the  Crown  is  entitled,  and  to 
dispose  of  the  proceeds  of  such  sale  (e).] 

3.  A  trust  of  lands  cannot  be  limited  to  a  corporation  without  a  corporation, 
a  licence  from  the  Crown,  both  on  general  principle,  and  also  by 

analogy  to  the  statutory  enactment  as  to  uses  (/).  If  corporations 
could  take  in  the  names  of  trustees  without  a  licence,  the  rule 
requiring  a  licence  would  become  a  dead  letter,  and  the  rights  of 
the  Crown  effectually  evaded,  for  it  makes  no  material  difference 
whether  the  legal  estate  be  limited  to  the  corporation  directly  or 
to  a  trustee  for  the  corporation. 

4.  As  regards  an  alien,  a  trust  of  lands  might  always  have  been  Alien. 

(a)  Bac.  on  Uses,  60  ;  and  see  Gilb.  [  (e)  For  an  order  for  sale  under  this 

on  Uses,  44,  204.  section  see  Re  Pratt's  Trusts,  W.   N 

(6)  Middleton  v.  Spicer,  1  B.C.0.20] ;  1886,  p.  144  ;  55  L.  T,  N.S.  313  ;  34 

Brummel  v.  M'Pherson,  5  Kiiss.  263.  W.  E.  757.] 

(o)  Burgess  v.  Wheate,  1  Eden,  188.  (/)  See  Shep.  Touch.  509  ;  Sand. 

See  now  33  &  34  Vict.  o.  23.  on   Uses,  339,  note  E. ;   15   Bic.  II. 

[  (d)  47  &  48  Vict.  c.  71,  s.  5.]  o.  5, 
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Executory  trust 
for  alien. 


Alien  might  be 
cestui  que  trust 
of  proceeds  of 
sale  of  land. 


33  Vict.  0.  14. 


declared  in  his  favour  {a),  and  might  as  against  all  but  the  Crown 
have  been  enforced  by  him  for  his  own  benefit  (5) ;  but  as  the  same 
mischiefs  would  follow  from  an  alien's  enjoyment  of  the  equitable, 
as  of  the  legal  interest  in  lands  (c),  the  equitable  interest  might  at 
any  time  have  been  claimed  by  the  Crown.  The  legal  estate  was 
not  affected  {d),  but  the  Crown  had  the  right  of  suing  a  subpcena 
against  the  trustee  in  equity  (e).  An  alien  could  not,  however, 
take  an  equitable  interest  by  act  of  law  as  by  descent  or  curtesy  (/). 

A  distinction  was  taken,  that  although  where  a  trust  was  per- 
fected in  favour  of  an  alien  the  Crown  might  be  entitled,  yet  where 
a  trust  in  favour  of  an  alien  was  not  in  esse,  but  only  in  fieri  and 
executory,  the  Govnt  would  do  no  act  to  give  it  to  the  Crown  in 
right  of  the  alien  (g). 

Where  a  testator  directed  an  estate  to  be  sold,  and  the  proceeds 
divided  amongst  certain  persons,  some  of  whom  were  aliens ;  there, 
as  according  to  the  intention,  which  was  supposed  to  be  executed 
at  the  time  of  death,  the  interest  devised  was  money,  the  Crown 
was  not  entitled,  for  the  mere  purpose  of  working  a  forfeiture,  to 
exercise  an  election  by  retaining  the  property  as  land;  and  therefore 
aliens  were  not  debarred  from  enjoying  their  legacies  in  the 
pecuniary  character  which  the  testator  had  stamped  upon 
them  (h). 

Now  by  the  Naturalisation  Act,  1870,  an  alien  may  take,  acquire, 
hold,  and  dispose  of  real  and  personal  property  of  every  descrip- 
tion in  the  same  manner  as  if  he  were  a  natural  born  subject 
But  the  Act  is  not  retrospective  (■i). 


(a)  Dumoncel  v.  Dumoncel,  13  Ir. 
Eq.  Eep.  92  ;  and  see  Vin.  Ab.  Alien. 
A.  8  ;  Godfrey  and  Dixon's  case,  Godb. 
275  ;  Br.  Feff.  al.  Uses,  389,  a,  pi.  29. 

(b)  See  Barrow  v.  WadMn,  24  Beav. 
1  ;  Godfrey  and  Dixon's  case,  Godb. 
275  ;  but  see  Glib,  on  Uses,  43  ;  King 
V.  Holland,  Al.  16  ;  S.  G.  Styl.  21  ; 
Burney  v.  Macdonald,  15  Sim.  6  ; 
Bitson  V.  Stordy,  3  Sm.  &  G.  230. 

(c)  Attorney-General  v.  Sands,  Hard. 
495,  per  Lord  Hale  ;  Fourdrin  v. 
Gowdey,  3  M.  &  K.  383.  See  Burney 
V.  Macdonald,  15  Sim.  6. 

(d)  Rex  V.  Holland,  Al.  14  ;  Sir 
John  Dock's  case,  cited  ib.  16  ;  At- 
torney-General V.  Sands,  Hard.  495, 
per  Lord  Hale. 

(c)  Sharp  v.  St  Sauveur,  7  L.  R. 
Ch.  App.  351  ;  King  v.  Holland, 
Al.  16,  per  EoUe,  J.  ;  Roll.  Ab.  194, 
pi.    8,      See   Burney  v.    Macdonald, 


15  Sim.  6  ;  Burgess  v.  Wheate,  1  Eden, 
188.  [And  see  Perry  v.  Eames,  (1891) 
1  Ch.  668.] 

(/)  See  Calvin's  case,  7  Eep.  49  ; 
Dumoncel  v.  Dumoncel,  13  Ir.  Eq.  Rep. 
92.  As  to  dower,  see  Co.  Lit.  31  b. 
note  (9)  by  Harg. 

(i;)  See  Burney  v.  Macdonald,  15 
Sim.  14  ;  Eitson  v.  Stordy,  3  Sm.  &  G. 
240,  but  see  Barrow  v.  Wadkin,  24 
Beav.  1  ;  Sharp  v.  St  Sauveur,  7  L.  R. 
Ch.  App.  351. 

Qi)  Du  Hourmelin  v.  Sheldon,  1  Beav. 
79 ;  4  Myl.  &  Cr.  525  ;  Sharp  v.  St 
Sauveur  17  W.  R.  1002  ;  20  L.  T.  N.S. 
799,  overruled  on  another  ground,  7 
L.  R.  Ch.  App.  343  ;  and  see  Master  v. 
De  Groismar,  11  Beav.  184. 

(i)  Sharp  v.  St  Sauveur,  7  L.  R. 
Ch.  App.  350  ;  [De  Geer  v.  Stone,  22 
Ch.  D.  243]. 
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5.  It  may  be  remarked,  that  in  certain  cases  persons  are  capable  Distinctions  in 
of  taking  an  equitable  interest,  to  whom  the  legal  estate  could  not  equitable  and 
have  been  similarly  limited.     Thus,  at  common  law  [until  the  re-  '^8*'  interests, 
cent  Married  Women's  Property  Acts]  no  property,  real  or  personal, 

could  be  so  limited  to  a  married  woman  as  to  exclude  the  legal 
rights  of  the  husband  during  coverture :  but,  by  way  of  trust,  the 
beneficial  interest  could  be  placed  entirely  at  the  disposal  of  a 
married  woman,  so  that  she  should  be  regarded  as  a  feine  sole,  and 
the  husband  should  not  participate  in  the  enjoyment. 

6.  So  the  legal  estate  cannot  be  limited  to  the  objects  of  a 
charity,  as  to  the  poor  of  a  parish,  in  perpetual  succession ;  but 
in  a  Court  of  Equity,  where  the  feudal  rules  do  not  apply,  the 
intention  of  the  donor  will  be  carried  into  effect  (a),  provided  the 
requisitions  of  the  Mortmain  and  Charitable  Uses  Act,  1888  (51 
&  52  Vict.  c.  42)  be  complied  with.  The  Act  last  referred  to  does 
not  produce  any  incapacity  in  the  cestuis  que  trust  to  take,  but  only 
prohibits  the  alienations  of  land,  or  property  savouring  of  land, 
in  any  other  mode  than  that  prescribed  by  the  Act,  for  objects 
falling  within  the  legal  definition  of  charitable  purposes. 

(a)  Gilb.  on  Uses,  204. 
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CHAPTEE  IV 

WHAT  PHOPERTY  MAY  BE  MADE  THE  SUBJECT  OF  A  TRUST 

As  a  general  rule,  all  property,  whether  real  or  personal,  and 

whether  legal  or  equitable  (a),  may  be  made  the  subject  of  a 

trust,  provided  the  policy  of  the  law,  or  any  statutory  enactment, 

does  not  prevent  the   settlor  from  parting  with   the   beneficial 

interest  in  favour  of  the  intended  cestui  que  trust. 

Copyholds  may         1.  A  trust  may  be  created  of  lands  regulated  by  local  custom, 

trust^ind  °^         ^s  copyholds.     Thus,  A.,  tenant  of  a  manor,  may  surrender  to  the 

equitable  interest  use  of  B.  and  his  heirs,  upon  trust  for  C.  and  his  heirs.     And  as 

descends  as  legal.  ^^^.^^  follows  the  law,  the  trust  in  C.  will  devolve  in  the  same 

manner  as  the  legal  estate. 
Power  to  entail  2.  If  the  custom  of  the  manor  permit  an  entail  of  the  legal  estate, 
depends'o™  ^^°^  ^'^  entail  may  in  like  manner  be  created  of  the  equitable  (5) ;  but 
custom  to  entail  jf  there  be  no  such  custom  as  to  the  legal  estate,  there  can  be  no 
entail  of  the  equitable  (c).  Where,  therefore,  the  equitable  interest 
in  lands  held  of  a  manor  not  permitting  an  entail  is  limited  to 
A.,  and  the  heirs  of  his  body,  the  estate  is  not  construed  as  an 
entail  but  as  a  fee  conditional ; — that  is,  on  issue  born  the  con- 
dition is  fulfilled,  and  A.  may  alienate  in  fee.  But  until  alienation, 
the  equitable  interest  descends  in  the  line  of  the  issue  like  an 
entail ;  and  if  A.  die  without  issue,  an  equitable  right  of  entry 
reverts  to  the  settlor  or  his  heir.  This  doctrine  is  attended 
with  important  consequences,  which  are  often  overlooked.  Thus, 
copyholds  are  devised  to  trustees  upon  trusts  corresponding  with 
the  limitations  of  freeholds  in  strict  settlement,  and  A.,  the  first 
tenant  for  life,  has  a  son  born,  but  who  lives  only  a  few  weeks.  If 
the  manor  do  not  permit  an  entail,  the  son  takes  a  fee  simple 

(a)  Knight  v.  Boioyer,  23  Beav.  609,  1  Preston  Con  v.  152. 
see  p.  635  ;  2  De  G.  &  J.  421.  [But  (c)  The  opinion  of  Watkins,  Treat, 
there  can  be  no  trust  of  a  peerage,  on  Cop.  p.  153,  and  following  pages, 
which  is  by  its  very  nature  a  personal  that  there  may  be  an  entail  of  copy- 
possession,  B«ci/irtrst  Peerage,  2  App.  holds  without  a  special  custom,  cannot 
Cas.  1.]  be  maintained. 

(6)  Pullen  V.  Middleton,  9  Mod.  484  ; 
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conditional,  and  all  the  subsequent  limitations  are  void.  In  such  a 
case,  the  copyholds  should  be  settled  like  leaseholds,  so  as  not  to 
vest  absolutely  unless  a  child  attain  twenty-one,  and  on  his  death 
under  that  age  to  devolve  on  the  next  taker  under  the  entail  of 
the  freeholds. 

3.  How  far  equitable  interests  may  be  engrafted  on  foreign  pro-  Equitable  in- 
perty  requires  consideration.     As  regards  moveable  estate  there  is  persona™  ""^^'^^ 
no  difficulty,  for  it  follows  the  person,  and  if  the  settlor  himself  property. 

be  domiciled  within  the  jurisdiction  of  the  Court,  all  his  move- 
able estate,  whether  in  the  East  or  West  Indies,  or  elsewhere,  is 
deemed  to  be  at  home,  and  governed  by  the  laws  of  this  country. 
A  trust,  therefore,  may  freely  be  created  of  such  interests,  and 
would  be  enforced  in  equity.  In  certain  cases,  however,  there 
might  be  practical  obstructions  in  the  way  of  executing  the  trust, 
from  the  circumstance  of  the  property  lying  in  fact  beyond  the 
reach  of  the  Court. 

4.  As  to  lands  lying  in  a  foreign  country,  the  Court  will  enforce  Equitable  in- 
iiatiwal  equities,  and  compel  the  specific  performance  of  contracts,  reirproperty°'^° 
provided  the  ■parties  be  within  the  jurisdiction,  and  there  be  no 
insuperable  obstacle  to  the  execution  of  the  decree.     Thus  Lord 

Eldon  allowed  a  consignee  to  have  a  lien,  upon  the  application  of 
general  principles,  for  proper  advances  upon  estates  in  the  West 
Indies  (a).  So  the  Court  has  enforced  specific  performance  of 
articles  between  parties  for  ascertaining  the  boundaries  of  their 
estates  abroad  (S),  has  compelled  a  person  entitled  to  an  estate  in 
Scotland  to  give  effect  to  an  equitable  mortgage  by  deposit  of 
deeds  of  the  Scotch  estate,  though  by  the  law  of  Scotland  a 
deposit  of  deeds  created  no  lien  (c),  has  directed  an  account  of  the 

(a)  Scott  V.  Neshitt,  14  Vea.  438.  and    supplies.      Had    the    lien    not 

(6)  Penn  v.  Lord  Baltimore,  1   Ves.  existed,   Sir    J.   Leach    thought  the 

Sen.  444,  and  Belt's  Suppt.  ;  and  see  plaintiff  might  have  compelled  a  sale 

Boberdeau  v.  Boiis,  1  Atk.  543  ;  Angus  as  against  the  husband,  but  that  such 

V.  Angus,  West's  Rep.  23  ;  TuUock  v.  equity  attached  not  to  the  estate,  but 

Hartley,  1  Y.  &  C.  Ch.  Ca.  114  ;  Good  to  the  person  only  :  that  after  the  in- 

V.  Good,  33  Beav.  314;  Drummond  v.  stitution  of  a  suit,  the  equity  would 

Drurnmond,  37   L.  J.  N.S.   Ch.  811  ;  have  bound  the  estate,  but  until  bill 

17  W.  R.  6  ;   [Ewing  v.  Orr  Etoing,  filed  the  husband  could  make  a  good 

9  App.  Cas.   34,   40  ;    Gompanhia  de  title  even  to  a  purchaser  with  notice ; 

Mocdmhiqiie  v.   British  South  Africa  and  the  Court  instanced  the  case  of  a 

Co.,  (1892)  2  Q.  B.  404,  405].  husband,  the  apparent  owner  of  two 

(c)  Ex  parte  Pollard,  3  Mont.  &  Ayv.  estates  of   equal  value,  and  that  he 

340  ;  reversed  Mont.  &  Chit.  239.    But  made  a  settlement  of  estate  A.  uader 

see  Norris  v.  Cliambres,  29  Beav.  246  ;  the  direction  of  the  Court,  and  that 

[Gompanhia  de  Mocamhique  v.  British  the  trustees  were  afterwards  evicted- 

South  Africa  Co.,  (1892)  2  Q.  B.  365] ;  by  defect  of   the  husband's   title  :  in 

Martin  v.   Martin,  2  R.   &   M.  507,  that  case  the   Court  would  oblige  the 

may  be  supported  on  the  ground  that  husband  to    make    a  settlement   of 

the  mortgagee  had  a  lien  for  advances  estate  B.,  but  that  until  the  bill  was 
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rents  and  profits  of  lands  abroad  (a),  [has  decreed  an  account,  as 

between   trustee  and   cestui   que   trust,   in    respect   of  estates   in 

Ceylon  purchased  by  the  defendant  as  trustee  for  the  plaintiffs  (&)], 

has  ordered  an  absolute  sale  (c),  and  foreclosure  of  a  mortgage  (d), 

and  has   relieved  against  a  fraudulent  conveyance  of  an  estate 

abroad  (e),  and  prevented  a  defendant  by  injunction  from  taking 

possession  (/).     In  such  cases,  however,  the  Court,  according  to 

the  modern  doctrine,  requires  as  a  substratum  for  its  jurisdiction 

that  there  should  exist  a  personal  privity  between  tlie  pla'intiff 

and  defendant,  and  in  the  absence  of  such  privity,  ho  remedy  lies 

by  way  of  lien  against  the  land  itself  (g).     Parties  out  of  the 

jurisdiction  may  now  be  served  abroad,  but  this  does  not  extend 

the  jurisdiction  of  the  Court  in  respect  of  relief  (h). 

5.  While  the  Court  will,  to  this  extent,  administer  equities,  and 

enforce  contracts  as  to  lands  abroad,  so  far  as  the  Court^  by  acting 

upon  the  parties,  can  give  effect  to  the  decree  (i),  there  are  cases 

where  the  foreign  law  presents  an  insuperable  obstacle  to  the 

execution  of  the  decree,  and  then  the  Court  will  not  make  a 

decree  which  would  be  nugatory  {j ). 

Trusts  of  lands  6.  The  better  opinion  is  that  trusts,  not  constructively   such, 

like  natural  equities  or  equities  arising  from  contract,  but  properly 

such,  and   formerly  known   as   uses,  cannot   be   engrafted  upon 

foreign  real  estate.     The  law  regulating  lands  in  England  has  a 

local  character.     How  then  can  a  system  adapted  exclusively  to 

on  tlie  file  the  Jiusband  remained  the  452.     In  this  case  the  Court  said  that 

owner   of  the   estate  B.,  and  could  to  found  the  jurisdiction  either  the 

effectually  sell  or  charge  it.     As  to  persons  against  whom  the  relief  was 

personal  equities,  see  further,  Morse  soughtmustbe  within  the  jurisdiction, 

V.  Faulkner,  1  Anst.  11;  3  Sw.  429,  orthesubjectmatter  in  dispute  must  be 

note  (a)  ;  Averill  v.  Wade,  LI.  &  Go.  withinthoselimits,orthecontractmust 

temp.Sugden,  261  ;  Johnson  v.  Holds-  have  been  entered  into  or  intended  to 

worth,   1   Sim.   N.S.    108;   Hastie  v.  be  performed  within  the  same  limits  ; 

Hastie,  2  Ch.  D.  (C.A.)  304.  ib.    And  see  Maunder  v.  Lloyd,  2  J.  & 

(a)  Boberdeau  v.  Rous,  1  Atk.  543.  H.  718 ;  Edwardsv.  Warden,  9  L.  E.  Ch. 

\(b) Bochefoucauld,\ . Boustead,{\S91)  App.  495  ;  [Gompanhia  de  Mocambique 

1  Ch.  (C.A.)  196.]  V.  British  South  Afi-ica  Co.,  (1892)  2  Q. 

(c)  Boberdeau  v.  Rous,  1  Atk.  544.  B.  398,  399 ;    and  the  rules  of   the 

(d)  Toller  v.  Carteret,  2  Vern.  494  ;  Supreme  Court,  1883,  Order  XI.  r.  1]. 
Pojrrf  V.  .B&,  18L.  R.  Eq.  118;[andsee  (i)  [See  Ewing  v.   Orr  Eidng,  10 
Be  Longdendale  Cotton  Spinnitig  Com-  App.  Cas.  453.] 
■pony,  8  Ch.  D.  150].  {j )  Waterhotise  v.  Stansfield,  9  Hare, 

(e)  Arglassev.Muschamp,lY&in.75.       234;  10  Hare,  254  ;  Carteret- v.  Petty, 
(/)  Cramstown  v.  Johnston,  5  Ves.      2  Swans,  323,  note  (a) ;  and  S;  C.  noni 

2.7S  ;  and  see  Bunbury  v.  Bunbury,  1  Cartwright  v.  P.etttis,  2  Ch.  Ca.  214, 

Beav.  318  ;  Hope  y.  Carnegie,  1  L.  R.  the  case' not  of  a  contract  as  in  Pom 

•Ch.  App.  .320.  V.  Lord  Baltimore,  h\it  of  a  partition 

(g)  Sorris  v.    Chambres,   29  Beav.  which  the  Court  had  no  means  -  of 

•246;  ,3  De  G.  F.  &  J.  583;'  [Covi-  carrying  info  efifecl; ;  and  see  i^bms  v. 

panhia  de  Mocambique  v.  British  South  Chambres,  29  "Beav.  246  ;  [Gomparilna 

Africa  Co.,  (1892)  2  Q.  B.  365].  de  Mocambique  v.  British  South  Africa 

(h)  Cockney  v.  Anderson,  31  Beav.  Co.,  (1892)  2  Q.  B.  364,  404,  413,  417]. 


abroad. 


OH.  IV.]  TRUSTS  OF  FOREIGN  REAL  ESTATE  51 

lands  in  England  be  transplanted  and  attached  to  lands  abroad  ? 
Could  entails,  for  instance,  be  created  when  none  are  allowed,  and 
if  created,  by  what  machinery  could  they  be  barred  ?  It  has  been 
seen  that  in  the  case  of  copyhold,  when  the  custom  of  the  manor 
does  not  allow  entails  of  the  legal  estate,  none  can  be  created 
of  the  equitable,  and  the  same  principle  will  apply  to  trusts  of 
foreign  lands.  The  few  authorities  upon  the  subject  tend  to  confirm 
this  view,  but  there  is  little  light  to  be  obtained  from  them,  and 
the  law  must  be  regarded  as  still  somewhat  unsettled  (a). 

[7.  In  a  recent  case  where  foreign  land  was  devised  by  the  will  [Trust  prohibited 
of  an  English  testator  to  trustees  for  sale  and  investment  of  the  ^  °'^^° 
proceeds  in  English  securities,  and  part  of  the  proceeds  and  rents 
and  profits  until  sale  were  to  be  held  in  trust  for  a  class  for  life 
with  remainders  over,  and  it  appeared  that  by  the  foreign  law  the 
trusts  for  sale  and  investment  were  good,  but,  trust  substitution 
being  forbidden,  the  remainders  after  the  life  estates  were  void  and 
the  tenants  for  life  took  absolutely,  it  was  held  by  North,  J.,  that  the 
purchase-money  must  be  distributed  according  to  English  law,  but 
that,  until  the  land  was  sold,  the  foreign  law  applied,  and  the  rents  and 
profits  of  their  shares  belonged  to  the  tenants  for  life  absolutely  (h). 

8.  In  the  cases  which  have  been  considered  hitherto  no  question  [Where  dispute 
of  title  to  land  arose,  and  the  Court  exercised  jurisdiction  ^^  t"foret^n°land^ 
personam  for  the  enforcement  of  an  obligation  binding  on  the 
conscience  of  the  trustee.  Where  a  dispute  as  to  title  arises, 
the  Court  has  no  jurisdiction  to  determine  the  rights  of  parties 
to  foreign  immoveables,  even  though  the  parties  are  resident  in 
this  country  (c),  or  to  entertain  an  action  for  damages  for  trespass  to 
foreign  land  {d),  and  the  exceptions  to  the  general  rule  depend  on 
the  existence,  between  the  parties  to  the  suit  in  this  country,  of 
some  personal  obligation  arising  out  of  contract,  fiduciary  relation  or 
fraud,  or  other  conduct  which  in  the  view  of  an  English  Court  of 
Equity  would  be  unconscionable,  and  do  not  depend  for  their 
existence  on  the  law  of  the  locus  of  the  immovable  property  (e). 

(a)  Qlomr  v.  Strothoff,  2  B.  C.  Q.  33;  SoMt;i^/ri'caao.,(1892)2Q.B.365,366.] 

Nelson  v.  Bridport,  8  ]3eav.  547',  see  [(d)  British  South  Africa  Co.  v.  Com- 

570  ;  Martiny.  Martin,  2  E.  &M.  507  panhia   de  Mocambique,  (1893)  A.  C. 

(in  which  case  it  did  not  occur  either  602,  reversing  C.A.  (1892)   2   Q.   B. 

to  the  bar  or  the  bench  that  the  legal  358,  and  showing  that  the  refusal  of 

estate  could  be  held  upon  the  trusts  the  Courts  to  assume  jurisdiction  is 

of  the  settlement  without  the  inter-  not  based   on  any  technical  ground 

vention  of  a  sale) ;  Godfrey  v.  Godfrey,  capable  of    being  displaced  by  the 

12  Jur.  N.S.  397.  abolition  of  local  venue  by  Rules  of 

m  Re  Pieroy,  (1895)  1  Ch.  83.]  Court,  O.  XXXVI.  i.  1.] 

[(c)  Re  Hawthorne,  23  Ch.  D.  743  ;  [(e)  Deschamps  v.  Miller,  (1908)  1 

Companhia  de  Mocambique  v.  British  Ch.  856.] 
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The  Courts  of  Common  Law  have  never  assumed  to  excuse  juris- 
diction in  such  a  case,  and  Courts  of  Equity,  "  although  armed 
with  much  more  effectual  powers  for  enforcing  their  decrees  than 
were  possessed  by  the  Courts  of  Common  Law,  refused  with 
almost  equal  uniformity  the  direct  determination  of  title  to  foreign 
land  "  (a).] 

[(a)  British  South  Africa  Go.  v.  Gompanhia  de  MocanMque,  per  Wright,  J., 
(1892)  2  Q.  B.  364.] 
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CHAPTEE  V 

OF  THE  FOEMALITIES  REQUIRED  FOR  THE  CREATION  OF  TRUSTS 

Upon  this  subject  we  propose  to  treat — First,  Of  Declarations 
of  Trusts  at  common  law.  Secondly,  Of  the  Statute  of  Frauds. 
Thirdly,  Of  the  Statutes  of  Wills. 

SECTION  I 

OF   TRUSTS   AT   COMMON   LAW 

1.  Trusts,  like  uses,  are  of  their  own  nature  averrahle,  i.e.  may  Trusts  averrable. 
be  declared  by  word  of  mouth  without  writing  {a);  as,  if  before 

the  Statute  of  Frauds  an  estate  had  been  conveyed  unto  and  to  the 
use  of  A.  and  his  heirs,  a  trust  might  have  been  raised  by  parol  in 
favour  of  B.  (h),  and  since  the  statute,  though  a  trust  of  lands 
cannot  be  declared  by  parol  without  proof  of  it  in  writing,  no 
other  proof  is  requisite  than  a  simple  note  in  writing  duly  signed, 
but  not  under  seal  (c). 

2.  But  the  Court,  following  the  analogy  of  uses,  never  permitted  Averment  must 

,1  iiii.-  ij-i-i  ■  „  not  contradict 

the  averment  or   a  trust  m  contradiction  to  any  expression  or  ^he  instrument, 
intention  on  the  face  of  the  instrument  itself  {d). 

3.  And  averment  is  excluded,  if  from  the  nature  of  the  instru-  Nor  be  repugnant 
imnt  or  any  circumstance  of  evidence  appearing  on  the  face  of  it,  ^-^^  instrument 
an  intention  of  making  the  legal  holder  the  beneficiary  also,  can  be 

clearly  implied.     Thus  a  trust  cannot  be  averred,  where  a  valuable 

(a)  See  Fordyce  v.  Willis,  3  B.  C.  0.  (c)  Adlington  v.  Cann,  3  Atk.  151, 
587  ;  Benbow  v.  Townsend,  1  M.  &  K.  per  Lord  Hardwicke  ;  Boson  v.  Sta- 
506 ;  Bayley  v.  Boulcott,  4  Russ.  347  ;  tham,  1  Eden,  513,  per  Lord  Keeper 
Orabb  v.  Orabb,  1  M.  &  K.  511  ;  Kilpin  Henley. 

V.  Kilpin,  Id.  520.  (d)  Lewis  v.  Lewis,  2  Ch.  Rep.  77  ; 

(b)  See  Bellasis  v.  Gompton,  2  Vern.  Finch's  case,  4  Inst.  86  ;  Fordyce  v. 
294  ;  Fordyce  v.  Willis,  3  B.  C.  C.  Willis,  3  B.  C.  C.  587  ;  see  Gliilders  v. 
587  ;  Thruxton  v.  Attorney-General,  Ghilders,  3  K.  &  J.  310  ;  1  De  G,  &  J, 
1  Vern.  341,  482, 
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[CH.  V.  S.  1 


Trusts  not 
avertable  where 
deed  required 
to  pass  the 
legal  estate. 


consideration  is  paid  (a);  and  if  a  pension  from  the  Crown  be 
granted  to  A.,  a  trust  cannot  be  raised  by  parol  in  favour  of  B. ; 
for  a  pension  is  conferred  upon  motives  of  honour,  and  the 
inducements  to  the  bounty  are  the  personal  merits  of  the 
annuitant  (i). 

4.  It  was  a  principle  of  uses  that,  on  a  feoffment,  which  could 
be  made  by  parol,  a  use  might  be  declared  by  parol,  but  where 
a  deed  was  necessary  for  passing  the  legal  estate,  there  the  use 
which  was  engrafted  could  not  be  raised  by  averment  (c).  As 
trusts  have  been  modelled  after  the  likeness  of  the  use  (d),  the 
distinction  at  the  present  day  may  deserve  attention.  It  is  laid 
down  by  Duke  expressly,  that,  where  the  things  given  may  pass 
without  deed  there  a  charitable  use  may  be  averred  by  witnesses ; 
but,  where  the  things  cannot  pass  without  deed,  there  charitable 
uses  cannot  be  averred  without  a  deed  proving  the  use  (e).  And 
Lord  Thurlow,  it  is  probable,  alluded  to  the  same  distinction 
when  he  observed :  "  I  have  been  accustomed  to  consider  uses  as 
averrable,  but  perhaps,  when  looked  into,  the  cases  may  relate 
to  feoffment,  not  to  conveyances  by  bargain  and  sale,  or  lease  and 
release "  (/).  And  in  Adlington  v.  Cann  {g),  where  a  testator 
devised  the  legal  estate  in  lands  to  A.  and  B.  and  their  heirs  by 
a  will  duly  executed,  and  left  an  unattested  paper  referring  to 
trusts  for  a  charity,  Mr  Wilbraham  in  the  argument  observed : 
"  If  this  were  a  voluntary  deed,  would  a  paper,  even  declaring 
a  trust,  be  sufficient  to  take  it  from  the  grantee  ?  No,  cer- 
tainly "  (h) ;  and  it  is  very  observable  that  Lord  Hardwicke,  in 
referring  to  this  observation,  excludes  the  case  of  a  deed,  and  lays 
it  down  that  "  if  the  testator  had  made  a  feoffment  to  himself  and 
his  heirs,  and  left  such  a  paper,  this  would  have  been  a  good 
declaration  of  trust "  (i). 

5.  The  declaration   of  a  use  by  the  king  must  have  been  by 
rua     y    e   ^"g- jg^j-gj-g  patent  (j);   and  it  seems  that  the  same  doctrine  is  now 

applicable  to  trusts  {k). 


Declaration  of 


(a)  See  Gilb.  on  Uses,  ."il,  57 ; 
PilMngton  v.  Bayley,  7  B.  P.  C. 
526. 

(6)  Fordyce  v.    Willis,  3   B. 
587. 

(c)  Gilb.  on  Uses,  270. 

(d)  Fordyce  v.  JVillis,  3  B. 
587  ;  Lloyd  v.  Spillet,  2  Atk.  150 ; 
Attwney-General  v.  LocMey,  App.  to 
Sug.  Vend.  &  Purch.  No.  16,  11th 
ed.  ;  Chaplin  v.  Chaplin,  3  P.  W.  234 ; 
Attorney-General  v.  Scott,  Cas.  *.  Talb. 


C.   C. 


C.  C. 


139  ;  Burgess  v.  Wheate,  1  Eden,  195, 
217,  248  ;  Geary  v.  Bearcrofl,  Sir  0. 
Bridg.  488. 

(e)  Duke,  141. 

(/)  Fordyce  v.  Willis,  3  B.  C.  C. 
587. 

{g)  3  Atk.  141. 

(7),)  lb.  145. 

(i)  lb.  151. 

{j)  Bacon  on  Uses,  66. 

(k)  Fordyce  v.  Willis,  3  B.  C.  C. 
577. 


CH.   v.    S.    2]  STATUTE    OF    FRAUDS  55 


SECTION  II 


OF   TRE   STATUTE   OF   FEAUDS 


By  the  seventh  section  of  the  Statute  of  Frauds  (a),  it  is  enacted  Section  7. 
that  "  all  declarations  or  creations  of  trusts  or  confidences  of  any 
lands,  tenements,  or  hereditaments,  shall  be  manifested  and  proved 
by  some  writing  signed  by  the  party  who  is  by  law  enabled  to 
declare  such  trust,  or  by  his  last  will  in  writing,  or  else  they  shall 
be  utterly  void  and  of  none  effect." 

Upon  the  subject  of  this  enactment  we  shall  first  briefly  point 
out  what  interests  are  within  the  Act ;  and,  secondly,  what  for- 
niialities  are  required  by  it. 

I.  Of  the  interests  within  the  Act. 

1.  Copyholds  are  to  be  deemed  within   the  operation  of   the  Copyholds. 
clause,  for  as  a  trust  is  engrafted  on  the  estate  of  the  copyhold 
tenant,  the  rights  of  the  lord,  who  claims  by  title  paramount, 
cannot  in  any  way  be  injuriously  affected,  and  therefore  the  ordi- 
nary ground  for  exempting  copyholds  from  statutory  enactments 

does  not  exist  (h).  A  trust,  therefore,  of  a  copyhold  cannot  be 
declared  by  parol  so  as  to  make  the  copyholder  a  trustee  for 
another  (c). 

2.  Chattels  real  are  within  the  purview  of  the  Act,  and  a  trust  chattels  real 
of  them  must,  therefore,  be  evidenced  by  writing,  as  in  the  case  within  the  Act. 
of  freeholds  {d). 

3.  But  chattels  personal  are  not  within  the  Act,  and  a  trust  by  chattels  personal 
averment  will  be  supported  (e).     It  has  even  been  held  that  a  °°*  within  the 

(a.)  29  Car.  2.  c.  3.  by  misnomer  only,  and   not  in  fact ; 

(6)  See   Withers  v.    Withers,  Amb.  and  indeed  tlieCourt  of  Queen'sBench 

151  ;  Goodright  v.  Hodges,  1  Watk.  on  has  expressly   decided   that  uses  of 

Cop.  227  ;  S.  0.  Lofft.  2.30  ;  Acherley  copyholds  are  not  within  the  Statute 

V.  Acherley,  7  B.  P.  C.  273  ;  but  see  of  Frauds,  on  the  ground  that  a  sur- 

Devenish  v.  Baines,  Pr.  Ch.  5.  render  to  uses  is  not  the  creation  of  a 

(c)  Mr  Hargrave    seems    to    have  trust  or   confidence  apart  from  the 

thought   that    even    the    uses    of   a  legal  estate,  but  a  mode  established 

surrender  were  trusts  within  the  in-  by  custom   of   transferring  the  legal 

tention  of  the  Act ;   for  in  a  note  to  estate  itself  ;  Doe  v.  Danvers,  7  East, 

Coke  on  Littleton,  he  observes  :   "  A  299. 

nuncupative  will  of  copyholds  ,was  a  (d)  Skett  v.  Whitmore,  2  Freem.  280  ; 

valid  declaration  of  the  uses,  where  Forster  v.  Hale,  3  Ves.  696  ;   Riddle 

the  surrender  was  silent  as  to   the  v.   Bmerson,   1   Vern.   108  ;  and   see 

form,  till  the  29  Car.  2  required  all  Hutchins  v.  Lee,  1  Atk.  447  ;  Bellasis 

declairations  of  trusts  to  be  in  writing."  v.    Gompton,  2    Vern.    294  ;    [Ee  Be 

But  the  surrender  of  a  copyhold  to  Nicols,  No.  2,  (1900)  2  Ch.  410]. 
uses  is  merely  a  direction  to  the  lord  (e)  Bayley  v.  Boulcott,  4  Buss.  347, 

in  what  manner  to  regrant  the  estate,  per  Sir  J.  Leach  ;  M'Fadden  v.  Jen- 

and  the  surrenderee  is  a  cestui  que  use  Tcyns,  1  Hare,  461,  per  Sir  J.  Wigram  ; 
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sum  of  money  secured  upon  a  mortgage  of  real  estate  is  not  an 
interest  within  the  Act,  and  that  a  parol  declaration  is  good  (a) ; 
[and  so  of  a  partnership  in  land  (b)].  And  if  trust  be  once  created 
by  parol  declaration,  it  cannot  be  affected  by  any  subsequent  parol 
declaration  of  the  settlor  to  the  contrary  (c).  But  the  approval 
of  a  draft  declaration  of  trust,  subject  to  further  consideration  as 
to  one  of  the  provisions  of  it,  will  not  amount  to  a  parol  declara- 
tion (d).  If  a  settlor  direct  a  sum  to  be  invested  in  the  names 
of  the  trustees  of  her  marriage  settlement,  the  Court  considers 
this  as  tantamount  to  a  parol  declaration,  or  rather  the  presump- 
tion is  that  the  sum  so  invested  should  be  held  upon  the  same 
trusts  as  the  settled  funds  (e). 
Case  of  fraud.  4.  The  Statute  of  Frauds  ["was  not  made  to  cover  fraud"  (/),  and 

"  it  is  established  by  a  series  of  cases,  the  propriety  of  which  cannot 
now  be  questioned  (g),  that  the  Statute  of  Frauds  does  not  prevent 
the  proof  of  a  fraud :  and  that  it  is  a  fraud  on  the  part  of  a  person 
to  whom  land  is  conveyed  as  trustee,  and  who  knows  it  was  so 
conveyed,  to  deny  the  trust  and  claim  the  land  himself.  Conse- 
quently, notwithstanding  the  statute,  it  is  competent  for  a  person 
claiming  land  conveyed  to  another,  to  prove  by  parol  evidence 
that  it  was  so  conveyed  upon  trust  for  the  claimant,  and  that  the 
grantee,  knowing  the  facts,  is  denying  the  trust  and  relying  upon 
the  form  of  conveyance  and  the  statute,  in  order  to  keep  the  land 
himself  (h),  and  the  principle,  it  would  seem,  applies,  not  only 
where  the  trustee,  whose  conscience  is  affected,  is  the  defendant, 
but  also  as  against  volunteers  or  creditors  claiming  under  him  "  (i)]. 

S.  C.  1  Ph.  157,  per  Lord  Lyndhurst  ;  [(6)  Foster  v.  Hale,  3  Ves.  695  ;  5 

Grant  v.  Grant,  34  Beav.  623  ;  Thorpe  Ves.  308  ;  Dale  v.  Hamilton,  16  L.  J. 

V.  Owen,  5  Beav.  224  ;  George  v.  Bank  Ch.  126,  397  ;   Be  Be  Nicols,  No.  2, 

of  England,  7    Price,  646  ;   HawUns  (1900)  2  Ch.   410   (where  a   French 

V.    Gardiner,   2   Sm.   &   G.    451,  per  communitas  bonorum  of  spouses  was 

V.    C.    Stuart  ;    PecJcham   v.    Taylor,  treated  as  a  partnership).] 

31  Beav.  250  ;   Fordyce  v.    Willis,  3  (c)  Kilpin  v.  Kilpin,  1  M.  &  K.  520, 

B.   C.   C.   587,   -per  Lord    Thurlow  ;  see  539  ;   Grabh  v.  Grahh,  1  M.  &  K. 

Benbow  v.     Townsend,    1     M.    &    K.  511. 

510,  per  Sir  J.  Leach  ;  Fane  v.  Fane,  (d)  Re  Sykes's    Trusts,   2   J.  &   H. 

1  Vern.   31,  per  Lord  Nottingham  ;  415. 

Nab  V.  Nab,  10  Mod.  404.     (But  this  (c)  Be  Gurteis'  Trusts,  14  L.  R.  Eq. 

case,  as  reported  1  Eq.  Ca.  Ab.  404,  217. 

appears  an  authority  the  other  way).  [  (/)  Lincoln  v.  Wright,  4  De  G.  &  J. 

The  dictum  of   Lord    Cranworth  in  22,  per  Turner,  L.  J.] 

Scales  V.  Maude,  6  De  G.  M.  &  G.  43,  [(5^)SeeDaTOesv.OH2/(No.2),35Beav. 

that  a  trust  could  not  be  declared  by  208  ;  Haigh  v.  Kaye,  7  L.  R.  Ch.  App. 

parol  in  favour  of   a  volunteer  was  469  ;  Gliilders  v.  Ghilders,  1  De  G.  &  J. 

afterwards  disclaimed  by  him  ;  Jones  482  ;  Lincoln  v.  Wright,  4  De  G.  &  J. 

v.  Lock,  1  L.  R.  Ch.  App.,  28.  16  ;  Booth  v.  Tiirle,  16  L.  R.  Eq.  182.] 

(a)  Benbow  v.  Townsend,  1  M.  &  K.  [(/i)  Bochefoiicauldv.Boustead,(l8Q7) 

506 ;   and  see  Bellasis  v.   Gompton,  2  1  Ch.  (CA.)  206,  per  Lindley,  L.  J.] 

Vern.  294.  [(»)  Lincoln  v.    Wright,   ubi   sup.  ; 
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5.  An  attempt  was  formerly  made  to  have  a  charitable  use  Charitable  uses 
excepted  from  the  statute,  but  Lord  Talbot  decreed  (a),  and  Lord  "'  '°  e  c . 
Hardwicke  affirmed  the  decision  (&),  and  Lord  Northington  said 

every  man  of  sense  must  subscribe  to  it  (c),  that  a  gift  to  a  charity 
must  be  treated  on  the  same  footing  with  any  other  disposition. 

6.  It  was  held  by  the  Court  of  Queen's  Bench  {d),  that  the  Whether  the 
Crowa  was  bound  by  the  Statute  of  Frauds,  and,  therefore,  was  not  ^''°^^"  statat"^ 
at  liberty  to  prove  a  superstitious  use  by  parol :  but  in  the  Court  of 
Exchequer  it  was  ruled,  on  the  contrary,  that  the  Statute  of  Frauds 

did  Tiot  bind  the  Crown,  but  took  place  only  between  subject  and 
subject. 

7.  It  seems  the  statute  will  not  apply  to  lands  situate  in  a  Colonial  or 
olony  planted    before    the   Statute    of  Frauds   was   passed  (e).  °''^'°"  ^"  ^' 

Planters  carry  out  with  them  their  country's  laws  as  they  sub- 
sist at  the  time  ;  but  subsequent  enactments  at  home  do  not 
follow  them  across  the  sea,  unless  it  be  so  specially  provided; 
[but  inasmuch  as  the  statute  "  regulates  procedure  here,  and  not 
titles  to  land  in  other  countries,"  a  defendant  may  rely  on  the 
statute  as  a  defence  to  any  proceedings  in  this  country,  having  for 
their  object  the  proof  and  enforcing  of  a  trust,  even  of  lands 
abroad  (/). 

8.  If  an  action  be  brought  to  have  the  benefit  of  a  parol  trust  of  The  statute  to  be 
lands,  a  defendant,  who  would  rely  on  the  Statute  of  Frauds  as  a  bar,  pieade'd"^    ^ 
must  under  the  present  practice  insist  upon  it  by  his  pleading  {g).'\ 

II.  What  formalities  are  required  hy  the  statute. 

1.  The  principal  point  to  be  noticed  is,  that  trusts,  as  already  Trusts  to  be 
observed,  are  not  necessarily  to  be  declared  in  writing,  but  only  deeUred  A "" 
to  be  manifested  and  proved  hy  writing  ;  for  if  there  be  written  writing. 
evidence    of    the    existence    of    a    trust,   the    danger   of    parol 
declarations,  against  which  the  statute  was  directed,  is  effectually 
removed  {h).     It  may  be  questioned  whether  the  Act  did  not 

Be  Duke  of  Marlborough,  {XS^i) 'i  Ch.  tention    of    the  legislature   to  bind 

133,  where  Stirling,  J.,  distinguished  the  Crown  is  clear,  see  Adlington  v. 

Lord  Irnham  v.  Child,  1  Bro.  C.  C.  92,  Gann,  3   Atk.  146  ;   Re  Bonham,  10 

and  treated  Leman  v.  Wliitley,  4  Russ.  Gh.   D.   (C.A.)    595,   601  ;    Perry  v. 

423,  as  overruled  by  Haigh  v.  Kaye,  Eames,  (1891)  1  Ch.  658,  665  ;  Wheaton 

ubi  sup.]  V.  Maple,  (1893)  3  Ch.  (C.A.)  48]. 

(a)  Lloyd  v.  Spillet,  3  P.  W.  344.  (e)  See  2   P.   W.  75  ;    Gardiner  v. 

(b)  S.  a  2  Atk.  148  ;  S.  G.  Barn.  Fell,  IJ.  &  W.  22. 

384;  and  see  Adlington  v.  Gann,  3  [(f)  Rochefoucauldv.Boustead,(189'J) 

Atk.  150.  1  Ch.  (C.A.)  207,  per  Lindley,  L.  J.] 

(c)  Boson  v.  Statham,  1  Eden,  513.  [(^f)  Rules   of  the   Supreme  Court 

(d)  Bex  V.  Partington,  1  Salk.  162  ;  Order  XIX.  r.  15.  As  to  the  former 
and  [as  to  the  doctrine,  doubted  by  practice,  see  the  7th  Edition  of  this 
Lord   Hardwicke,   but   since  clearly  Treatise,  p.  51.] 

enunciated,   that  the   Crown  is  not  {h)  Foster  v.  Hale,  3  Ves.  707,  per 

bound   by  a  statute   unless  the   in-      Lord   Alvanley ;    S.   G.   5  Ves.   315, 
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As  by  a  letter, 
recital,  &o. 


Relation  to 
subject  matter, 
and  nature  of 
trust  must  be 
clear. 


intend  that  the  declaration  itself  should  be  in  writing;  fdr  the 
ninth  section  enacts,  that  "all  grants  and  assignments  of  any 
trust  or  confidence  shall  likewise  he  in  writing,  signed  by  the 
party  granting  or  assigning  the  same,  or  by  such  last  will  or 
devise "  (a) ;  but  whatever  may  have  been  the  actual  intention 
of  the  legislature,  the  construction  put  upon  the  clause  in  practice 
is  now  firmly  established. 

2.  The  statute  will  be  satisfied,  if  the  trust  can  be  manifested 
and  proved  by  any  subsequent  acknowledgment  by  the  trustee  (6), 
as  by  an  express  declaration  by  him  (c),  or  any  memorandum  to 
that  effect  (d),  or  by  a  letter  under  his  hand  (e),  by  his  answer 
in  Chancery  (/),  or  by  an  affidavit  (g),  or  by  a  recital  in  a 
bond  (h),  or  deed  (i),  [or  by  a  memorandum  written  after  marriage, 
stating  an  antenuptial  oral  agreement  (/)],  &c. ;  and  the  trust, 
however  late  the  proof  (h),  operates  retrospectively  from  the  time 
of  its  creation.  Even  where  a  lease  was  granted  to  A.,  who  after- 
wards became  bankrupt,  and  then  executed  a  declaration  of  trust 
in  favour  of  B.,  a  jury  having  found,  upon  an  issue  directed  from 
Chancery,  that  A.'s  name  was  bond  fide  used  in  the  lease  in  trust 
for  B.,  it  was  held  that  the  assignees  of  A.  had  no  title  to  the 
property  (/). 

3.  But  with  regard  to  letters  and  loose  acknowledgments  of 
that  kind,  the  Court  expects  demonstration  that  they  relate  to 
the  subject  matter  (m);  nor  will  the  trust  be  executed  if  the 
precise  -nature  of  the  trust  cannot  be  ascertained  (n) ;  and  if  the 


per  Lord  Loughborough ;  Smith  v. 
Matthews,  3  De  G.  P.  &  J.  139. 

(a)  i.e.  A  will  executed  in  con- 
formity with  s.  5.  Note  that  Crooke 
V.  Brooking,  2  Veru.  50,  106,  was 
before  the  Statute  of  Frauds. 

[(6)  i.e.  As  explained  in  Forster  v. 
Hale,  3  Ves.  at  p.  707,  "a  person 
having  a  right  to  declare  himself  a 
trustee."] 

(c)  Ambrose  v.  Ambrose,  1  P.  W. 
321  ;  Crop  v.  Norton,  9  Mod.  233. 

(d)  Bellamy  v.  Burrow,  Gas.  t.  Talb. 
98  ;  and  see  Be  Bennett's  Settlement 
Trusts,  17  L.  T.  N.S.  438  ;  16  W.  R. 
331. 

(e)  Forster  v.  Hale,  3  Ves.  696  ; 
S.  G.  5  Ves.  308  ;  Morton  v.  Tewart, 
2  Y.  &  0.  Ch.  Ca.  67  ;  BentUy  v. 
Mackay,  15  Beav.  12 ;  Ghilders  v. 
Ghilders,  1  De  G.  &  J.  482  ;  Smith  v. 
Wilkinson,  cited  3  Ves.  705  ;  O'Hara 
V.  O'Neill,  7  B.  P.  0.  227  ;  and  see 
Gardner  v.  Bowe,  2  S.  &  S.  354. 

(/)  Hampton  v.  Spencer,  2  Vern. 


288  ;  Nab  v.  Nab,  10  Modj  404 ; 
Gottington  v.  Fletcher,  2  Atk.  155 ; 
Byall  V.  Byall,  1  Atk.  59,  per  Lord 
Hardwicke  ;  Wilson  v.  Dent,  3  Sim. 
385.  A  bill  differed  from  an  answer, 
as  it  was  not  signed  by  the  party. 
See,  however,  Butler  v.  Portarlington, 
1  Conn.  &  Laws.  1. 

(g)  Barhworth  v.  Young,  4  Drew.  1. 

(h)  Moorecroft  v.  Dowding,  2  P.  W. 
314. 

(i)  Deg  v.  Deg,  2  P.  W.  412. 

[(j)  Re  Holland,  (1902)  2  Ch.  (CA.) 
360  ;  following  BarkwoHh  v.  Young, 
4  Drew.  1.] 

[{k)  See  Rocliefoucauld  v.  Boustead, 
(1897)  1  Ch.  (CA.)  206.] 

(l)  Gardner  v.  Roioe,  2  S.  &  S.,  346  ; 
8.  G.  affirmed,  5  Russ.  258  ;  and  see 
Plymouth  v.  Hickman,  2  Vern.  167. 

(m)  Forster  v.  Hale,  3  Ves.  708,  per 
Lord  Alvanley  ;  Smith  v.  Matthews,  3 
De  G.  P.  &  J.  139. 

(n)  Forster  v.  Hale,  3  Ves.  707,  per 
Lord  Alvanley  ;  Morton  v.  Tewart,  2 
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trust  be  established  on  the  answer  of  the  trustee,  the  terms  of 
it  must  be  regulated  by  the  whole  answer  as  it  stands,  and  not 
be  taken  from  one  part  of  the  answer  to  the  rejection  of 
another  (a) ;  and  the  plantiff,  if  he  read  the  answer  in  proof  of 
the  trust,  must  at  the  same  time  read  from  it  the  particular  terms 
of  the  trust  (5).  When  the  trust  is  manifested  and  proved  by 
letters,  parol  evidence  may  be  admitted  to  show  the  position  in 
which  the  writer  then  stood,  the  circumstances  by  which  he  was 
surrounded,  and  the  degree  of  weight  and  credit  to  be  attached  to 
the  letters,  independently  of  any  question  of  construction  (c). 

4.  It  will  be  observed,  that  the  words  of  the  statute  require  the  The  writing  must 
writing  to  be  signed  (d) ;  and  not  only  the  fact  of  the  trust,  but  ^^  signed. 

also  the  terms  of  it,  must  be  supported  by  evidence  under  signa- 
ture (e) ;  but,  as  in  the  analogous  case  of  agreements  under  the 
fourth  section  of  the  Act  (/),  the  terms  of  the  trust  may  be  col- 
lected from  a  paper  not  signed,  provided  such  paper  can  be 
clearly  connected  with,  and  is  referred  to  by  the  writing  that  is 
signed  (ff). 

5.  The  signature  must  be  by  the  party  "  who  is  by  law  enabled  who  is  the  party 
to  declare  such  trust."     It  has  been  occasionally  contended,  that  V  *?*'^'!?  *° 

■'  '  declare  the 

by  this  description  was  meant  the  person  seised  or  possessed  of  trust." 
the  legal  estate;  but  it  has  been  decided  that  whether  the  pro- 
perty be  real  (A),  or  personal  (i),  the  party  enabled  to  declare 
the  trust  is  the  owner  of  the  beneficial  interest,  who  has  there- 
fore the  absolute  control  over  the  property,  the  holder  of  the  legal 
estate  being  a  mere  instrument  or  conduit  pipe.  [Where,  there- 
fore, an  antenuptial  agreement  that  the  intended  wife's  realty 
should  belong  to  her  for  her  separate  use  was  signed  only  by  the 
husband,  the  fee  was  not  affected  by  the  agreement  so  as 
to  enable  the  wife  to  devise  it  as  separate  property  (j).] 

Y.  &  C.  Ch.   Ca.  80,  per  Sir  J.  L.  K.  (r/)  Forster  v.  Hale,  3  Ves.  696. 

Bruce  ;    Smith  v.   Matthews,  3  De  G.  (h)  Tierney  v.  Wood,  19  Beav.  330  ; 

F.  &.  J.  139;  [iJoc/ie/oucaitMv.BoMsiearf,  [Kronheim  v.  Johnson,  7  Ch.  D.  60; 

(1897)  1  Ch.  (CA.)  205,  206.]  Dye  v.  Dye,  13  Q.  B.  D.  (CA.)  147] ; 

(a)  Hampton   v.    Spencer,    2   Vern.  see  Donohoe  v.  Gonrahy,  2  Jon.  &  Lat. 

288  ;  Nab  v.  Nah,  10  Mod.  404.  688. 

(6)  Freeman  v.  Tatham,  5  Hare  329.  (i)  Bridge  v.  Bridge,  16  Beav.  315  ; 

(c)  Morton   v.    Teioart,  2   Y.   &   C  Ex  parte  Pye,  18  \es.  liO,  &c. 

Ch.  Ca.  67,  see  77.  [(j)  Dye  v.  Dye,  13  Q.  B.  D.  (CA.) 

(d)  See  Denton  v.  Dames,  18  Ves.  147.  And  upon  the  question  whether 
503.  a  parol  agreement  to  settle  may,  not- 

(e)  Forster  v.  Hale,  3  Ves.  707,  per  withstanding  s.  4  of  the  Statute  of 
Lord  Alvanley  ;  Smith  v.  Mattheius,  Frauds,  be  rendered  eifectual  by  part 
3  De  G.  F.  &  J.  139.  performance,  see  Fx  parte  Whitehead, 

(/)  Pee  Sug.  Vend.  &  Purch.  14th  14  Q.  B.  D.  419, ^er  Cave,  J.,  at  p.  421, 
ed.  ch.  4,  s.  3.  and  cases  there  cited.] 
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SECTION  III 


OF   THE   STATUTES   OF   WILLS 


Statute  of 
Frauds. 


Principle  of 
rejecting 
declarations  not 
testamentary  in 
respect  of  wills. 


1.  By  the  fifth  section  of  the  Statute  of  Frauds  {a),  all  devises 
of  lands  are  required  to  be  in  writing  and  signed  by  the  testator, 
or  by  some  person  in  his  presence  and  by  his  direction,  and  to  be 
attested  or  subscribed  in  his  presence  by  three  witnesses  ;  and 
by  the  nineteenth  section,  all  bequests  of  personal  estate  are  re- 
quired to  be  in  writing,  with  the  exception  of  certain  specified 
cases  in  which  nuncupative  wills  were  allowed  (&).  And  by  the 
Wills  Act,  1837  (1  Vict.  c.  26),  s.  9,  wills  made  on  or  after 
January  1,  1838,  whether  of  real  or  personal  estate,  must  be 
executed  and  attested  with  the  special  solemnities  there 
mentioned. 

2.  To  trace  the  operations  of  these  enactments  we  must  bear  in 
mind  that  the  absolute  owner  of  property  combines  in  himself  both 
the  legal  and  equitable  interest,  and  when  the  legislature  enacts 
that  no  devise  or  bequest  of  property  shall  be  valid  without  certain 
formalities,  a  testator  cannot  by  an  informal  instrument  affect  the 
equitable,  any  more  than  the  legal  estate,  for  the  one  is  a  con- 
stituent part  of  the  ownership  as  much  as  the  other.  Thus,  if  a 
testator  by  will  duly  signed  and  attested  give  lands  to  A.  and  his 
heirs  "  upon  trust,"  but  without  specifying  the  particular  trust 
intended,  and  then  by  a  paper,  not  duly  signed  and  attested  as  a 
will  or  codicil,  declare  a  trust  in  favour  of  B.,  the  beneficial 
interest  under  the  will  is  a  part  of  the  original  ownership,  and 
cannot  be  passed  by  the  informal  paper,  but  will  descend  to  the 
heir-at-law ;  or  if  the  will  be  made  since  1837,  and  contain  a 
residuary  devise,  will  pass  to  the  residuary  devisee.  So  if  a 
legacy  be  bequeathed  by  a  will,  duly  executed,  to  A.  "upon  trust" 
and  the  testator,  by  parol,  express  an  intention  that  it  shall  be 
held  by  A.  in  trust  for  B.,  such  a  direction  is  in  fact  a  testa- 
mentary disposition  of  the  equitable  interest  in  the  chattel,  and 
therefore  void  by  the  statute,  which  requires  a  will  duly  executed. 
If  it  be  said  that  such  expression  of  intention,  though  void  as  a 
devise  or  bequest,  may  yet  be  good  as  a  declaration  of  trust,  and 
therefore  that  where  the  legal  estate  of  a  freehold  is  well  devised, 


{a)  29  Car.  II.,  c.  3. 


(6)  See  Adlington  v.  Gann,  3  Atk.  151. 
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a  triist  may  be  engrafted  upon  it  by  a  simple  note  in  writing  ; 
and  where  a  chattel  personal  is  well  bequeathed,  a  trust  of  it,  as 
excepted  from  the  seventh  section  of  the  Statute  of  Frauds,  may 
be  raised  by  a  mere  parol  declaration ;  the  answer  is,  that  a  wide 
distinction  exists  between  testamentary  dispositions  and  declara- 
tions of  trust.  The  former  are  ambulatory  until  the  ■  death  of  the 
testator,  but  the  latter  take  effect,  if  at  all,  at  the  time  of  the 
execution.  "  A  deed,"  observes  Mr  Justice  Buller,  in  a  similar 
case,  "  must  take  place  upon  its  execution,  or  not  at  all ;  it  is  not 
necessary  for  a  deed  to  convey  an  immediate  interest  in  possession, 
but  it  must  take  place  as  passing  the  interest  to  be  conveyed  at 
the  execution  ;  but  a  will  is  quite  the  reverse,  and  can  only 
operate  after  death"  (a).  If  the  intended  disposition  be  of  a 
testamentary  character,  and  not  to  take  effect  in  the  testator's 
lifetime,  but  to  be  ambulatory  until  his  death,  such  disposition 
is  inoperative,  unless  it  be  declared  in  writing  in  conformity  with 
the  statutory  enactments  regulating  devises  and  bequests  (h). 

3.  If  a  testator  by  his  will  devise  an  estate,  and  the  devisee.  Where  no  trust 

appears  on  the 


(a)  Haberglmni  v.  Vincent,  2  Ves. 
jun.  230. 

(b)  The  law  laid  down  by  Jenkins,  3 
Cent.  Cas.  26,  is  founded  on  mistake, 
as  from  the  report  of  the  case  in  Fitz- 
herb.  Ab.  Devise,  22,  it  appears  that 
the  benelicial  interest  was  decreed  to 
the  heir,  not,  as  Jenkins  supposed,  of 
the  devisee,  but  of  the  testator. 

In  Metham  v.  Devon,  1  P.  W.  529, 
a  testator  by  his  will  directed  his 
executors  to  pay  3000Z.  as  he  should 
by  deed  appoint,  and  subsequently  by 
deed  appointed  the  3000^.  to  certain 
children,  and  the  Conrt  established 
the  gift  to  the  children  on  the  ground 
that  the  deed  referred  to  the  will,  and 
was  part  thereof,  and  in  the  nature  of 
a  codicil.  It  does  not  appear  whether 
the  deed  had  been  proved  with  the 
will,  but  it  might  have'  been,  as, 
though  a  deed  in  form,  it  was  of  a 
testamentary  character.  If  the  deed 
was  not  proved,  or  assumed  to  have 
beeu'  proved,  it  is  difficult  to  find  any 
principle  upon  which  the  case  can  be 
supported  from  the  brief  statement  of 
it  in  the  report. 

In  Inchiquin  v.  French,  1  Cox  1,  a 
testator  devised  all  his  real  estate, 
charged  with  debts  and  legacies,  in 
strict  settlement,  and  gave  a  legacy 
of  20,000?.  to  Sir  Wm.  Wyndham  ; 
by  a  deed  poll  of  even  date  with 
his  will,  the  testator  declared  that 


the  20,000?.  was  given  to  Sir  Wm.  will  and  no  fraud. 
Wyndham  upon  trust  for  Lord  Clare. 
"The  deed  poll,"  adds  Mr  Cox,  the 
reporter,  "does  not  appear  to  have 
been  proved  as  a  testamentary  paper ;" 
and  according  to  the  same  report,  Lord 
Hardwicke  decreed  that  the  legacy  of 
20,000?.  given  to  Sir  Wm.  Wyndham, 
and  by  the  codicil  declared  to  be  in 
trust  for  Lord  Clare,  was  a  subsisting 
legacy.  It  might  be  inferred  from 
this  statement,  that  Lord  Hardwicke 
admitted  the  deed  poll  as  a  declara- 
tion of  trust ;  but  it  will  be  observed 
that  he  calls  it  a  codicil,  and  from  the 
report  of  the  same  case  in  Ambler, 
p.  33,  we  learn  the  facts,  viz.  that  Lord 
Clare  was  out  of  the  jurisdiction,  and 
Lord  Hardwicke  declined  to  entertain 
the  question  as  to  Lord  Clare's  right 
in  his  absence  ;  but  the  counsel,  for 
all  parties,  desiring  his  Lordship  to 
determine  whether,  assuming  the 
legacy  to  be  valid,  it  was  to  be  paid 
out  of  the  real  or  personal  estate, 
his  Lordship  held  that  as  the  will 
contained  a  general  charge  of  legacies, 
and  the  gift  by  the  codicil,  though 
not  attested  according  to  the  Statute 
of  Frauds,  was  a  legacy,  it  was  raisable 
primarily  out  of  the  personal  estate, 
and  then  out  of  the  real  estate.  This 
was  the  only  point  determined  by 
him.  [And  see  lie  Fleetwood,  15  Ch.  D. 
at  p.  603.] 
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SO  far  as  appears  on  the  face  of  the  will,  is  intended  to  take  the 

beneficial  interest,  and  the  testator  leaves  a  declaration  of  trust 

not   duly  attested,   and   not   communicated  to   the   devisee   and 

assented  to  by  him  in  the  testator's  lifetime,  the  devisee  is  the 

party  entitled  both  to  the  legal  and  beneficial  interest:  for  the 

estate  was  well  devised  by  the  will,  and  the  informal  declaration 

of  trust  is  not  admissible  in  evidence  (a).     This  doctrine,  of  course, 

does  not  interfere  with  the  well-known  rule,  that  a  testator  may, 

ly  Ms  tvill,  refer  to  and  incorporate  therein  any  document  which 

at  the  date  of  the  will  has  an  actual  existence,  and  is  thus  made 

part  of  the  will. 

Where  the  de-  4.  Should  the  testator  devise  the  estate  in  such  language  that 

the  will  a  trustee  ^^^  ^^^^  passes  the  legal  estate  only  to  the  devisee,  and  manifests 

and  the  testator    an  intention  of  not  conferring  the  equitable,  in  short,  stamps  the 

leaves  an  m-  .  ^  >  -f- 

formal  deolara-  demsee  With  the  character  of  trustee,  and  yet  does  not  define  the 
tion  of  trust.  particular  trusts  upon  which  he  is  to  hold ;  in  this  case,  no  paper 
not  duly  attested  (except,  of  course,  papers  existing  at  the  date  of 
the  will,  and  incorporated  by  reference)  will  be  admissible  to 
prove  what  were  the  trusts  intended.  Nor  will  the  devisee  be 
allowed  to  retain  the  beneficial  interest  himself;  but  while  the 
legal  estate  passes  to  him,  the  equitable  will,  according  to  the 
date  and  terms  of  the  will,  result  to  the  testator's  heir-at-law  or 
general  residuary  devisee  (l). 
Persoual  estate.  5.  So  if  by  wiU,  personal  estate  be  given  upon  trusts  to  be  after- 
wards declared,  the  testator  cannot  by  any  instrument  not  duly 
executed  as  a  will,  and  a  fortiori  he  cannot  by  parol,  declare  a 
valid  trust,  but  the  equitable  interest  will  result  to  the  next  of 
kin,  or  pass  to  the  residuary  legatee  (c).  [And  the  same  rule  was 
applied  where  the  bequest  was  on  the  face  of  the  will  a  beneficial 
one,  but  the  legatee,  who   was   a   solicitor  and   drew  the   will. 


The  dictum  of  Lord  Northington, 
in  Boson  v.  Statham,  1  Eden,  514,  is 
clearly  not  law  ;  see  Adlington  v.  Gann, 
3  Atk.  151  ;  Muckleston  v.  Brown,  6 
Ves,  67  ;  SticMand  v.  Aldridge,  9  Ves. 
519 ;  and  see  PuUston  v.  Puleston, 
Finch,  312. 

(a)  Adlington  v.  Gann,  3  Atk.  141 ; 
Juniper  v.  Batchellor,  19  L.  T.  N.S 
200  ;  and  see  SticMand  v.  Aldridge, 
9  Ves.  519  ;  and  the  observations  of 
Sir  J.  L.  K.  Bruce  in  Briggs  v.  Penny, 
3  De  G.  &  Sm.  547. 

(6)  Muckleston  v.  Brown,  6  Ves.  52  ; 
[Scott  V.  Brownrigg,  9  L.  R.  Ir.  246  ; 
Be  West,  (1900)  1  Ch.  84  ;]  Bishop  v. 


Talbot,  as  cited,  6  Ves.  60,  was  a 
devise  to  trustees  in  trust,  but  on 
consulting  the  Reg.  Lib.  it  appears 
there  was  no  notice  of  the  trust  upon 
the  will,  Reg.  Lib.  1772,  A.  Fol.  137. 
In  Boson  v.  Statham,  1  Eden,  508,  the 
deviseeswere  described  as  trustees, but 
this  circumstance  was  not  adverted  to 
by  the  counsel  or  the  Court. 

(c)  Johnson  v.  Ball,  5  De  Q.  &  Sm. 
85  ;  [Scott  V.  Brownrigg,  9  L.  R.  Ir. 
246  ;  see  Biordan  v.  Banon,  10  Ir.  R. 
Eq.  469 ;  Be  Boyes,  26  Ch.  D.  531  ; 
Re  Fleetwood,  15  Ch.  D.  594 ;  Towers 
V.  Hogan,  23  L.  R.  Ir.  53.] 
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undertook  to  hold   upon  trusts  to  be  afterwards   declared,  and 

that  he  was  only  a  trustee  (a).] 

6.  So  if  a  person  before  the  Executors'  Act,  1830  (11  G.  4  &  1  Admission  and 

W.  4,c.  40),  had  been  simply  appointed  executor,  which  conferred  evidence  as  ^*™ 

upon  him  a  title  to  the  surplus  beneficially,  averment  was  not  a-gamst  the  title 

■^  J-  .^  '  Qf  executors, 

admissible  to  make  him  a  trustee  for  the  next  of  kin  (&).     But 

apparently,  the  authorities  established  that  if  from  any  circum- 
stances appearing  on  the  face  of  the  will,  as  the  gift  of  a  legacy  to 
the  executor,  the  law  presumed  only  that  he  was  not  intended  to 
take  the  surplus  beneficially,  the  executor  might  rebut  that  pre- 
sumption by  the  production  of  parol  evidence  (c),  when  of  course 
the  next  of  kin  might  fortify  the  presumption  by  opposing  parol 
evidence  in  contradiction.  [This  presumption  of  law  is,  however, 
not  to  be  extended,  and,  in  peculiar  circumstances,  was  held  not 
to  apply  although  equal  legacies  were  given  to  each  of  three 
executors  and  specific  legacies  of  unequal  value  to  two  of  them 
(d).]  But  where  the  will  itself  invested  the  executor  with  the 
character  of  trustee,  as  by  giving  him  a  legacy  "  for  his  trouble," 
or  by  styling  him  a  "  trustee  "  expressly,  the  primd  facie  title  to 
the  surplus  was  then  in  the  next  of  kin,  and  parol  evidence  was 
not  admissible  to  disprove  the  express  intention  («).  By  the  Act 
referred  to,  an  executor  is  made  primd  facie  a  trustee  for  the  next  of 
kin  (/),  [but  he  is  not  made  an  express  trustee,  nor  is  the  trustee- 
ship created  by  the  Act  different  in  its  nature  from  that  which 
existed  previously  under  the  rule  established  in  Courts  of  Equity 
is)\  Where  there  are  no  next  of  kin,  the  title  of  the  executor, 
as  against  the  Crown,  is  not  affected  by  the  statute,  and  the  old 
law  applies  (h).  But  if  the  executor  be  stamped  by  the  will  with 
the  character  of  trustee,  and  there  are  no  next  of  kin,  the  Crown 
will  take  (i).     And  of  course,  whether  there   be  next  of  kin  or 

[(a)  Be  Boyes,  26  Ch.  D.  531.]  Ves.  21  ;   Walton  v.   Walton,  14  Ves. 

(6)  Langhamv.  Sanford,  19  Ves.  641,  322,  per  Sir  W.  Grant ;  and  see  Bead 

per  Lord  Bldon  ;  White  v.  Williams,  v.  Stedman,  26  Beav.  495. 
3  V.  &  B.  72  ;   8.  G.   G.  Coop.  58  ;  (/)  Love  v.  Gaze,  8  Beav.  472 ;  Juler 

[see  Stewart   v.    Stewart,  15   Ch.    D.  v.   Juler,    29    Beav.   34 ;    Travers   v. 

539].  Travers,  14   L.  R.  Eq.  275  ;  [Stewart 

(c)  Walton  V.   Walton,  14  Ves.  322,  v.  Stewart,  15  Ch.  D.  5391. 
per  Sir  W.  Grant ;  Glennell  v.  Lewth-  [{g)  Be  Lacy,  (1899)2  Ch.  149  ;  and 

waite,  2  Ves.  Jun.  474 ;  Langham  v.  see  M'Gausland's  Trusts,  (1908)  1  I.  R. 

Sanford,  17  Ves.  442,  443  ;   Lynn  v.  327.] 

Beaver,  1  T.  &  R.  66.  \ih)  So  now   decided.  Be  Knowles, 

.[(d)  A.  G.  V   Jefferys,  (1908)  A.  C.  49  L.  J.  N.S.   Ch.  625;    Be  Bacon's 

(H.  L.)  411  ;  S.  G.  (1908)  1  Ch.  (C.A.) '  Will,  31  Ch.  D.  460.] 
552,  (nom.  Be  Glukman).]  (i)  Bead  v.  Stedman,  26  Beav.  495  ; 

(e)   Bachjield  v.    Careless,  2   P.  W.  [Dillon  v   Beilly,  9  L.  R.  Ir.  57  ;  Be 

;158  ;    Langham  v.   Sanford,  17  Ves.  Mary  Hudson's  Trusts,  52  L.  J.  N.S. 

453;  S.  G.  19  Ves.  641  ;  Gladding  v.  Ch.  789], 
Yapp,  5  Mad.  59 ;  White  v.  Evans,  4 
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Case  of  fraud 
iu  heir. 


not,  if  it  appear  from   the  whole  will  that  the   executors  were 
intended  to  take  beneficially,  the  statute  is  excluded  (a). 
F^'^'Ud.  7.  An  exception  to  the  rule,  that  parol  trusts  cannot  be  declared 

upon  an  estate  devised  by  a  will,  exists  in  the  case  of  fraud.  The 
Court  will  never  allow  a  man  to  take  advantage  of  his  own 
wrong,  and  therefore  if  an  heir,  or  devisee,  or  legatee,  or  next  of 
kin,  contrive  to  secure  to  himself  the  succession  of  the  property 
through  fraud,  the  Court  effects  the  conscience  of  the  legal  holder, 
and  converts  him  into  a  trustee,  and  compels  him  to  execute  the 
disappointed  intention. 

Thus,  if  the  owner  of  an  estate  hold  a  conversation  with  the 
heir,  and  be  led  by  him  to  believe  that  if  the  estate  be  suffered 
to  descend,  the  heir  will  make  a  certain  provision  for  the  mother, 
wife,  or  child  of  the  testator,  a  Court  of  Equity,  notwithstanding 
the  Statute  of  Wills,  will  oblige  the  heir  to  make  a  provision  in 
conformity  with  the  express  or  implied  engagement ;  for  the  heir 
ought  to  have  informed  the  testator,  that  he,  the  heir,  would  not 
hold  himself  bound  to  give  effect  to  the  intention,  and  then  the 
testator  would  have  had  the  opportunity  of  intercepting  the  right 
of  the  heir  by  making  a  will  (6). 
In  devisee.  So  if  a  father  devise  to  his  youngest  son,  who  promises  that  if 

the  estate  be  given  to  him  he  will  pay  10,000Z.  to  the  eldest  son, 
the  (!!ourt,  at  the  instance  of  the  eldest  son,  will  compel  the 
youngest  son  to  disclose  what  passed  between  him  and  the 
testator,  and  if  he  acknowledge  the  engagement,  though  he  pray 
the  benefit  of  the  statute  in  bar,  he  will  be  a  trustee  for  the 
eldest  son  to  the  extent  of  10,000/.  (c). 
[In legatee.]  [Where  personal   estate  was   by  codicil  given   to  A.   "to   be 

applied  as  I  have  requested  him  to  do,"  and  an  unsigned  memo- 
randum was  written  out  by  A.  at  the  time  of  the  execution  of  the 
codicil  expressing  the  wishes  of  the  testator,  the  Court  allowed 
the  trust  to  be  established  by  the  evidence  of  A.  in  support 
of  it  (d);  but  where  a  testator  appointed  his  wife  sole  executrix 


(a)  Harrison  v.  Harrison,  2  H.  &  M. 
237  ;  [Fugev.  Fuge,  27  L.  E.  Ir.  59 ;  and 
see  Williams  v.  Arkle,  7  L.  B.  H.  L. 
606  ;  Re  Eoby,  (1908)  1  Ch.  (C.A.)  71; 
and  as  to  an  executor  taking  bene- 
ficially where  there  is  a  continuing 
intention  on  the  part  of  the  testator 
to  give  to  him,  see  Strong  v.  Bird 
18  L;  R.  Eq.  315  ;  Re  Stewart,  (1908)  2 
Ch.  251]. 

(b)  Sellach  v.  Harris,  5  Vin.  Ab. 
521 ;  Sticklandv.  Aldridge,  9  Ves.  519  ; 


per  Lord  Eldon  ;  Harris  v.  Harwell, 
Gilb.  Eq.  Rep.  11;  M'Cormick  v. 
Grogan,  4  L.  R.  H.  L.  86,  per  L.  C. 

(c)  Stickland  v.  Aldndge,  9  Ves.  519. 

[(d)  Re  Fleetwood,  15  Ch.  D.  594, 
where  the  cases  are  examined  by 
Hall,  V.C.  ;  and  see  Riordan  v.  Banon, 
10  I.  R.  Eq.  469  ;  O'Brien  v.  Gondon, 
(1905)  1  I.  R.  51  (where  it  was  held, 
contrary  to  Re  Fleetwood,  that  a  wit- 
ness to  the  will  was  not  incapacitated 
from  taking  under  the  secret  trust).] 
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and  gave  her  his  property  for  life,  and  desired  and  empowered  her 
by  her  will  or  in  her  lifetime  to  dispose  of  his  estate  "  in  accord- 
ance with  my  wishes  verbally  expressed  to  her,"  parol  evidence  as 
to  the  verbal  wishes  was  not  admitted,  and  the  power  of  disposition 
given  to  the  widow  was  held  to  be  void  for  uncertainty  (a) ;  and 
where  a  testatrix  bequeathed  4000^.   to   C.    "for  the  charitable 
purposes  agreed  upon  between  us,"  evidence  was  admissible  to 
show  what  the  purposes  agreed  upon  were,  but  was  not  admissible 
to  contradict  the  will  by  showing  that  the  agreement  was  that 
only  the  income  of  the  4000^.  during  the  life  of  the  legatee  should 
be  devoted  to  the  charitable  purposes  (6).     Where  by  a  memo- ^^^^xte"*  "^  °^^sa- 
randum  (not  executed  as  a  testamentary  instrument)  a  trust  as  to 
a  specified  part  of  the  residue  was  imposed  on  a  legatee  of  the 
residue,  who  was  also  one  of  the  executors,  it  was  held  that,  as 
between  such   legatee  and  the  objects  of  the  testator's  bounty 
designated  in   the   memorandum,   the   debts   ought   to    be  paid 
out  of  the  other  residue  not  comprised  in  the  memorandum  (c).] 

And  generally,  if  a  testator  devise  real  estate  or  bequeath 
personal  estate  to  A.,  the  beneficial  owner  upon  the  face  of  the 
viill,  but  upon  the  understanding  between  the  testator  and  A. 
that  the  devisee  or  legatee  will,  as  to  a  part  or  even  the  entirety 
of  the  beneficial  interest,  hold  upon  any  trust  which  is  lawful  in 
itself,  in  favour  of  B.,  the  Court,  at  the  instance  of  B.,  will  affect 
the  conscience  of  A.,  and  decree  him  to  execute  the  testator's 
intention  {d).  But  in  this,  as  in  other  cases,  if  it  appear  that  A. 
was  not  meant  to  be  a  trustee,  but  to  have  a  mere  discretion,  the 
Court  cannot  convert  the  arbitrary  power  into  a  trust  (e). 


Ua)  Be  Hetley,  (1902)  2  Oh.  866.]  Newburgh,  5  Madd.  366,  per  Sir  John 

[(6)  Be  Huxtable,  (1902)  2  Ch.  (C.  A.)  Leacli ;  Ghamberlain  v.  Agar,  2  Ves. 

793.]  &  B.  259  ;  Nab  v.  Nab,  10  Mod.  Rep. 

[{c)  Be  Haddock,  (1902)  2  Ch.  (C.  A.)  404;    Strode  v.    Winchester,   1   Dick. 

220.]  397  ;  S.  0.  stated  from  Reg.  Lib.  App. 

(d)  Kingsman  v.  Kingsman,  2  Vern.  No.  1  to  3rd  edition  of  the  present 

559  ;  Drakeford  v.  Wilks,  3  Atk.  539  ;  work  ;    and  see  Alison's  case,  9  Mod. 

Attorney-General  v.  Billon,  13  Ir.  Ch.  Rep.  62  ;  Dixon  v.  Olmius,  1  Cox,  414  ; 

Rep.  127;   Gray  v.  Gray,  11  Ir.  Ch.  [French  v.  French,  {1902)1  LR.{ii.L.) 

^,6^.218;  Barrow  V.  Greenough,  3  yes.  173,  230,  per  Lord  Davey],     But  in 

152  ;   Harriot  v.  Harriot,  1  Strange,  the  case  put,  B.  takes  by  the  rules  of 

672,  per  Cur.;   Segrave  v.  Kirwan,  1  equity,  and  not  by  testamentary  dis- 

Beatt.  164,  per  Sir  A.  Hart ;  Leister  v.  position,  and,  therefore,  where  A.  had 

Foxcroft,   cited  lb.  ;    Ghamberlaine  v.  undertaken,  at  the  request  of  a  testa- 

Chamberlaine,  2  Eq.  Ca.  Ab.  43  ;  ib.  trix  in  Ireland,  to  hold  for  a  charity, 

465  ;  Irvine  v.  Sullivan,  8  L.  R.  Eq.  he  paid    legacy   duty    as    beneficial 

673  ;  Norris  v.  Frazer,  15  L.  R.  Eq.  owner,  though   by  the   Irish   Stamp 

318  ;  Thynn  v.  Thynn,  1  Vern.  296  ;  Acts  a  legacy   to  a  charity   was  ex- 

Devenish  v.  Baines,  Preo.  Ch.  p.  3 ;  Old-  empted  ;    Gullen  v.  Attorney-General, 

ham  V.  Litchford,  2  Vern.  506  ;  S.  C.  I  L.  R.  H.  L.  190. 
¥j:ee-m.284:;  Beech  V.  Kennigate,Amh.  (e)  H'Cormick  v.  Grogan,  1  Ir.  R 

67  ;  S.  C.  I  Ves.  123  ;    Newburgh  v.  Eq.  313  ;  4  L.  R.  H,  L.  82  ;  Creagh  v, 
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[Intention  not 
communicated.  ] 


Engagement  to 
execute  an 
unlawful  trust. 


Devise  may  be 
good  as  to  one 
and  void  as  to 
another. 


[8.  But  where  the  bequest  was  on  the  face  of  the  will  a 
beneficial  one,  and  the  understanding  between  the  testator  and 
the  legatee  was,  that  the  legatee  should  take  the  property  as 
trustee  upon  trust  to  deal  with  it  according  to  further  directions, 
which  the  testator  was  to  give  by  letter,  and  the  testator  sub- 
sequently wrote  letters  containing  the  directions,  but  never  sent 
them  or  communicated  their  contents  to  the  legatee,  it  was  held 
that  the  legatee  was  a  trustee  for  the  next  of  kin ;  and  it  was 
considered  to  be  essential  for  the  validity  of  the  trust  that  it 
should  be  communicated  to  the  legatee  in  the  testator's  lifetime, 
and  that  he  should  accept  the  particular  trust  (a).] 

9.  It  often  happens  that  a  proposed  devisee  enters  into  an 
engagement  with  the  testator  in  his  lifetime  to  execute  a  secret 
trust  of  an  unlawful  character,  one  which  the  policy  of  the  law 
does  not  allow  to  be  created  by  will.  In  this  case  the  Court  will 
not  suffer  the  devisee  to  profit  by  his  fraud,  but  on  proof  of  the 
fact  raises  a  resulting  trust  in  favour  of  the  testator's  heir-at-law. 
If,  therefore,  a  testator  devised  an  estate  in  words  carrying  upon 
the  face  of  the  will  the  beneficial  interest,  and  obtained  a  promise 
from  the  devisee,  either  expressed  or  tacitly  implied,  that  he  would 
hold  the  estate  upon  trust  for  a  charitable  purpose,  the  heir-at- 
law,  as  entitled  to  a  resulting  trust,  might  bring  an  action  against 
the  devisee,  and  compel  him  to  answer  whether  there  existed 
any  such  understanding  between  him  and  the  testator ;  and  if 
the  defendant  acknowledged  it,  he  was  decreed  a  trustee  for  the 
plaintiff,  and  to  convey  the  estate  to  him  accordingly  (b). 

10.  Where  a  devise  is  to  several  persons  as  tenets  in  common, 
it  may  be  void  as  to  one  to  whom  the  testator's  unlawful  inten- 
tion was  communicated  in  his  lifetime,  and  good  as  to  the  others 
who  were  not  privies  to  his  intention  (c).     But  if  there  be  a  joint 


Murphy,  7  It.  R.  Eq.  182;  [Re  Pitt 
Rivers,  (1902)  1  Ch.  (O.A.)  403; 
Sullivan  v.  Sullivan,  (1903)  1  I.  R. 
193]. 

[(a)  Re  Boyes,  26  Ch.  D.  531  ;  Re 
King's  Estate,  21  L.  R.  Ir.  273,  where 
the  law  is  summarised  at  p.  277,  and 
see  Re  Downing,  60  L.  T.  N.S, 
140.] 

(6)  Adlington  v.  Gann,  Barn.  130 
S'pringett  v.  Jenings,  10  L,  R.  Eq, 
488  ;  Burr  v.  Miller,  W.  N.  1872,  p, 
63  ;  Rex  v.  Partington,  1  Salk.  162 
Muddeston  v.  Brown,  6  Ves.  52 
Stichland  v.  Aldridge,  9  Ves.  516 
M'Gormick  v.    Grogan,   1   Ir.   R.   Eq. 


313  ;   4   L.   R.    H.   L.   82  ;    and   see 

Attorney-General  v.  Duplessis,  Park. 
144  ;  Russell  v.  Jackson,  10  Hare,  204  ; 
Tee  V.  Ferris,  2  K.  &  J.  357  ;  Lomax 
V.  Ripley,  3  Sm.  &  G.  48  ;  Garter  v. 
Green,  3  K.  &  J.  591  ;  Burney  v. 
Macdonald,  15  Sim.  6;  Moss  v.  Cooper, 
IJ.  &  H.  352  ;  Baher  v.  Story,  W.  N. 
1874,  p.  211;  [Re  Spencer's  Will,  57 
L.  T.  N.S.  519]. 

(c)  Tee  V.  Ferris,  2  K.  &  J.  357  ; 
Rowbothamy.  Dunnett,  8  Ch.  D.  (C.A.) 
430  ;  and  see  Burney  v.  Macdonald, 
15  Sim.  6  ;  Moss  v.  Cooper,  1  J.  &  H. 
352  ;  [Geddis  v.  Semple,  (1903)  1  I,  R, 
(C.A.)  73]. 
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devise  to  two,  one  of  whom  has  by  active  fraud  procured  the 
devise,  the  other  cannot  claim  under  the  fraud,  but  the  devise 
will  be  void  as  to  both  (a). 

[11.  Where  the  gift  is  made  to  joint  tenants  on  the  faith  of  [Gift  to  joint 
the  promise  by  one  of  them  that  he  will  carry  out  the  trust,  the  ^^^^^  ^'^ 
secret  trust  will  bind  them  both ;  but  it  is  otherwise  where  the 
will  is  merely  left  unrevoked  on  the  faith  of  a  subsequent  promise 
by  one,  for  then  he  only  is  bound  (6).] 

12.  Where  no  trust  is  imposed  by  the  will,  and  no  communica-  Devise  not  void 
tion  was  made  in  the  testator's  lifetime,  the  devise  will  be  good  ^eans  to  ereoute 
although  the  devisee  may,  notwithstanding  the  absence  of  legal  the  unlawful 
obligation,  be  disposed  from  the  bent  and  impulse  of  his  own 
mind,  to  carry  out  what  he  believes  to  have  been  the  testator's 
wishes  (c). 

[13.  Where    property   was    devised   to   four   persons   as  joint  [Admission  by 
tenants,  and  one  of  them  in  his   will  made  certain  statements  °"^j°™**®°*"*-] 
which  pointed  to  a  secret  trust,  it  was  held  that  these  statements 
could  not  affect  the  right  of  the  survivor  of  the  joint  tenants, 
and   in  the  absence  of  other  evidence  his  representatives  were 
held  to  be  entitled  to  the  property  (d).] 

14.  A  devise  may  be  a  beneficial  one  upon  the  face  of  a  will.  An  engagement 
but  there  may  have  existed  an  understanding  between  the  testator  g^J^g^pj^rt  of  the 
in  his  lifetime  and  the  devisee,  that,  without  any  particular  part  estate  upon  an 
of  the  estate  being  specified,  such  portions  of  it  as  the  devisee,  in  "°  *^  ^    ^^^ ' 
the  exercise  of  his  discretion,  might  think  proper  should  be  applied 

to  a  charitable  purpose.  Under  such  circumstances  the  heir  of 
the  testator  would  have  a  right  to  interrogate  the  devisee  whether 
he  has  exercised  that  discretion,  and  to  call  for  a  conveyance  of 
so  much  as  the  devisee  may  have  made  subject  to  the  unlawful 
purpose  (e). 

15.  In  the  above  cases  it  is  not  a  sufficient  answer  to  an  action  Defendant  must 
by  the  heir  for  the  defendant  to  say  that  the  secret  trust  is  not  ^^'eret  w  wal'!^ 
for  the  plaintiff,  for  thus  the  devisee  makes  himself  the  judge  of 

the  title.     The  trust  might  be  for  a  charity,  and  if  so,  the  beneficial 

(a)  Russell  V.  /acfaore,  10  Hare,  204  ;  (c)  Wallgrave  v.   Tebhs,  2  K.  &  J. 

and  see   Garter  v.   Green,  3  K.  &  J.  313  ;   Lomax  v.  Ripley,  3  Sm.  &  G. 

603  ;  Burney  v.  Macdonald,  15  Sim.  48 ;  Jones  v.  Badley,  3  L.  R.  Eq.  63.5, 

6.  reversed,  3  L.  R.  Oh.  App.  362  ;  and 

[(b)  Be  Stead,  (1900)  1  Ch.  237,  per  see  Garter  v.  Greeji,  3  K.  &  J.  591  ; 

Farwell,   J.,    referring  to  Russell  v.  [RoivbotJiam  v.  Dunnet,  8  Ch.  D.  430.] 

Jackson,   10   Ha.    204,  and   Jones  v.  [{d)  Turner  v.  Attorney-General,  10 

Badley,  L.  R.  3  Ch.  362,  on  the  one  Ir.  R.  Eq.  386.] 

hand  ;  and  Burney  v.  Macdonald,  15  (c)    Mucldeston    v.    Brown,    6   Ves, 

Sim.  6,  and  Moss  v.  Cooper,  1  J.  &  H.  69. 
352,  on  the  other  hand,  as  authorities.] 
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interest  [previously  to  the  recent  statute  (a)]  would  result  for  want 

of  a  lawful  intention,  or  the  equitable  interest  might,  on  some  other 

ground,  enure  to  the  heir  as  undisposed  of  (&).     If  the  defendant 

deny  the  trust  by  his  answer,  the  fact  in  this,  as  in  other  cases  of 

fraud,  may  be  established  against  him  by  parol  evidence  (c). 

Engagement  to  16.  It  is  clear  that  if  the  devisee  enters  into  an  engagement 

and  no  trust         ^i^h  the  testator  to  execute  an  unlawful  trust,  the  heir  may  bring 

declared.  an   action,  and   claim   the   beneficial  interest ;  but  suppose  the 

devisee  is  a  beneficial  one  upon  the  face  of  it,  and  the  testator 

communicates  his  will  to  the  devisee,  and  requests  him  to  be  a 

trustee  for  such  purposes  as  the  testator  shall  declare,  which  the 

devisee  undertakes  to  do,  but  the  testator  afterwards  dies  without 

having  expressed  any  tnost,  it  seems   that  in  this  case  also  the 

devisee  will  not  be  allowed  to  take  the  beneficial  interest,  but 

the  heir-at-law  will  be  entitled  (d). 

Case  of  devisee  1 7.  Another  Case,  distinct  from  all  the  preceding,  is  where  a 

made  a  trustee  on.,,,.  jjj  jji.i.  ii 

face  of  the  will      testator  devises  an  estate  to  persons  as  trustees,  but  no  trusts  are 
and  parol  deolara-  declared  by  the  will,  so  that  the  equitable  interest  would,  upon 

tion  of  trust  for  a     ,        .  ^     i        •  i  i        i     • 

stranger.  the  tace  ot  the  instrument,  result  to  the   heir-at-law,   and  the 

testator   informs  the   devisees  that   his   intention  in  making   the 

devise   is,  that  they  shall  hold   the   estate  in  trust  for  certain 

persons,  which  the  devisees  undertake  to   do.     Will  the  Court, 

under  such  circumstances,  compel  the  devisees  to  execute  the  parol 

intention,  or  will  the  equitable  interest  result  to  the  heir  ?     In 

favour  of  the  parol  trust,  it  may  be  argued  that  the  testator  left 

his  will  in  the  form  in  which  it  appears,  under  the  impression 

that  his  object,  verbally  communicated,  would  be  carried  out,  and 

that  the  trust  can  therefore  be  supported,  on  the  ground  of  mistake 

in  himself,  or  fraud  in  the  devisees  in  not  apprising  the  testator 

that  the  trust  could  not  be  executed.     To  this  the  answer  is,  that, 

upon  the  face  of  the  will,  the  equitable  interest  results  to  the 

heir-at-law,   and  that,  if  the   testator  has  not   disposed   of  the 

equitable  interest,  as   required  by  the  statute,  the  Court  cannot 

make  a  will  for  him,  on  the  plea  of  mistake  or  fraud   (e):  that 

the  Court  has  interfered  in  the  case  of  fraud  in  those  instances 

only  where  the  devisee,  taking  the   beneficial  interest  under  the 

1(a)   The  Mortmain   and   Charitable  [Biordan  v.  Banon,  10  Ir.  R.  Eq.  469 ; 

Uses  Act,  1891  (54  &  55  Vict.  c.  73)  BeBoyes,  26  Ch.  D.  531,  at  p.  535]. 

applying   to   the    wills    of    testators  {d)    Muckleston   v.   Brown,    6   Ves. 

dying  after  August  5,  1891.]  52  ;  [Be  Boyes,  26  Ch.  D.  531].     See 

(b)  Newton  v.  Pelham,  cited  Boson  also  the  observations  of  V.  C.  (after- 
V.  Statham,  1  Eden,  514  ;  [Be  Boyes,  wards  L.  J.)  Turner,  in  Bussell  v. 
26  Ch.  D.  531].  Jackson,  10  Hare,  p.  214. 

(c)  Kingsman  v.  Kingsman,  2  Vern.  (e)  Newburgh  v.  Newburgh,  5  Madd. 
599 ;    Bring  v.   Bring,   2   Vern.  99  ;  364. 
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will,  was  the  contriver  of  the  fraud,  and,  as  no  man  may  take 
advantage  of  his  own  wrong,  the  Court  compels  the  devisee  to 
execute  the  intention  fraudulently  intercepted,  but  in  the  case 
supposed,  the  legal  estate  only  is  in  the  devisees,  while  the  bene- 
ficial interest  is  in  the  heir-at-law,  who  is  wholly  disconnected 
from  the  fraud.  What  jurisdiction,  therefore,  has  the  Court  to 
act  upon  the  conscience  of  the  heir,  to  deprive  him  of  that  estate 
which  has  not  been  devised  away  according  to  the  Statute  of 
Wills?  and  how  can  the  trustees  for  the  heir  be  held  to  be 
trustees  for  another  in  the  absence  of  all  fraud  on  the  part  of  the 
heir  ?  It  would  seem,  upon  principle,  that  where  a  trust  results 
upon  the  face  of  the  will,  the  circumstance  of  an  express  or 
implied  promise  on  the  part  of  the  devisee  to  execute  a  certain 
trust  is  not  a  sufficient  ground  for  authorising  the  Court  to 
execute  the  trust  as  against  the  heir-at-law  (a). 

18.  We  have  stated  the  rule  that  if  a  testator  make  a  devise  Effect  of  the 
carrying  the  beneficial  interest  on  the  face  of  the  will,  but  it  Mortmain. 
appears  from  the  admission  of  the  devisee  or  by  evidence  that 
the  devisee  was  pledged  to  the  testator  to  execute  a  charitable 
trust,  the  Court  will  not  allow  the  execution  of  such  a  trust,  but 
will  give  the  estate  to  the  heir-at-law.  The  question  here  [arose] 
whether  the  Statute  9  Geo.  2  c.  36  (&),  which  declared  a  devise 
"  in  trust  or  for  the  benefit  of "  a  charity  to  be  absolutely  void, 
applied  to  such  a  case,  so  as  not  ■  only  to  defeat  the  equitable 
interest  admitted  or  proved  to  have  been  intended  for  a  charity, 
but  also  to  make  void  the  devise  of  the  legal  estate  itself,  so  that 
by  the  effect  of  the  statute,  when  the  fact  had  been  established, 
the  devisee  took  no  interest  either  at  law  or  in  equity.  After 
some  conflict  of  authority  (c),  it  was  decided  that  the  devise  of 
the  legal  estate  was  good,  but  that  equity  would  set  it  aside  on 
the  ground  of  fralid,  upon  public  policy  (d).  [Under  the  will  of  a 
testator  dying  after  5th  August  1891,  the  date  of  the  passing  of 

(a)  The  cases  upon  the  subject  are  sicpra. 
Pring  v.  Pring,  2  Vern.  99  ;  Groove  v.  (6)  Repealed,  but,  for  the  present 

Brooking,  2  Vern.  50,  107  ;   Smith  v.  purpose,  replaced  by  the  Mortmain 

Attersoll,   1   Russ.   266  ;    Podmore  v.  and  Charitable  Uses   Act,   1888  (51 

Gunning,  1  Sim.  644.     Other  oases  are  &  52  Vict.  c.  42). 
not  uncommonly  referred  to,  which  (c)  See  Adlington  v.  Cann,  3  Atk. 

really  have  no  application— as  Jones  141,  150,  &  153  ;  Edwards  v.  Pike,  1 

v..  Nabbs,   Gilb.  Eq.   Rep.   146   (but  Eden,  267  ;  Boson  v.  Statham,  1  Eden, 

there  the  money  passed,  and  the  parol  508  ;  Bishop  v.  Talbot,  cited  MucMe- 

trust  was  declared  in  the  lifetime  of  ston  v.   Brown,  6  Ves.   60,  67,   Reg. 

the  testator)  ;  Inchiquin  v.  French,  1  Lib.  A.  1772  ;  fol.  137,  A.  1773,  fol. 

Cox,   1  ;  Metham  v.  Devon,  1  P.  W.  686. 

529  ;    as  to  which    last  two    cases,  (d)  Sweeting  v.  Sweeting,  3  N.  Rep. 

see    the    observations    at    page    61  240. 
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the  Mortmain  and  Charitable  Uses  Act,  1891  (a),  the  point  can  no 
longer  arise.] 

The  provisions  of  the  Statute  of  Frauds  relating  to  wills  have  now 
been  repealed,  but  the  principles  established  by  the  foregoing  cases 
with  reference  to  the  Statute  of  Frauds  will  apply,  mutatis  mutan- 
dis, to  the  enactments  of  the  Statute  of  Wills  at  present  in  force. 

{{a)  54  &  55  Vict.  o.  73  ;  5%%  post,  p.  106.] 
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CHAPTER  VI 

OF   TRANSMUTATION   OF   POSSESSION 

Where  there  is  valuable  consideration,  and  a  trust  is  intended 
to  be  created,  formalities  are  of  minor  importance,  since,  if  the 
transaction  cannot  take  efi'ect  by  way  of  trust  executed,  it  may  be 
enforced  by  a  Court  of  Equity  as  a  contract.  But  where  there  is 
no  valuable  consideration,  and  a  trust  is  intended,  it  has  been  not 
unfrequently  supposed  that,  in  order  to  give  the  Court  jurisdiction, 
there  must  be  Transmutation  of  possession — i.e.  the  legal  interest 
must  be  divested  from  the  settlor,  and  transferred  to  some  third 
person.  But  upon  a  careful  examination  of  the  authorities  the 
principle  will  be  found  to  be,  that  whether  there  was  transmutation 
of  possession  or  not,  the  trust  will  be  supported — provided  it  was 
in  the  first  instance  perfectly  created  (a). 

The  cases  upon   this   subject   may  be   marshalled   under   the 
following  heads : — 

1.  It  is  evident  that  a  trust  is  not  perfectly  created  where  there  where  some 
is  a  mere  intention  of  creating  a  trust,  or  a  voluntary  agreement  ^^l^  '^ 
to  do  so,  and  the  settlor  himself  contemplates  some  further  act 

for  the  purpose  of  giving  it  completion  (h). 

2.  If  the  settlor  proposes  to  convert  himself  into  a  trustee,  then  where  the  settlor 
the  trust  is  perfectly  created,  and  will  be  enforced  as  soon  as  the  aTrustee!'™^^^^ 
settlor  has  executed  an  express  declaration  of  trust,  intended  to 

be  final  and  binding  upon  him,  and  in  this  case  it  is  immaterial 

(a)  See  Ellison  v.  Ellison,  6  Ves.  Kay,  711  ;  Scales  v.  Maude,  6  De  G. 

662  ;  Pulvertoft  v.  Pulvertoft,  18  Ves.  M.  &  G.  43  ;  Airey  v.  Hall,  3  Sm.  & 

99  ;  Sloane  v.  Cadogan,  Sug.  Vend.  &  G.  315  ;  [Paul  v.  Paul,  20  Ch.  D.  (C.A.) 

P.  App. ;   Edwards  v.  Jones,  1  M.  &  742  ;  Re  Earl  of  Lucan,  45  Ch.   D. 

Cr.  226  ;  Wlieatley  v.  Purr,  1  Keen,  470  ;  Mallott  v.  JVilson,  (1903)  2  Ch. 

551  ;  Garrard  v.  Lauderdale,  2  R.  &  M.  494]. 

453  ;    Collinson  v.  Pattrick,  2  Keen,  (6)  Gotteen  v.  Missing,  1  Mad.  176  ; 

123  ;  Dillon  v.   Goppin,  4  M.   &  Cr.  Bayley  v.  Boulcott,  4  Russ.  345  ;  Dipple 

647  ;  Meek  v.  Kettlewell,  1  Hare,  469  ;  v.  Gorles,  1 1  Hare,  183  ;  Jones  v.  Lock, 

Fletcher  v.  Fletcher,  4  Ha? e,  74  ;  Price  1  L.  R.  Ch.  App.  25  ;  Lister  v.  Hodgson, 

V.   Price,   14   Beav.    698  ;    Bridge  v.  4  L.  R.  Eq.  30  ;  Heartley  v.  Nicholson, 

Bridge,  16  Beav.  315  ;  Beech  v.  Keep,  19  L.  R.  Eq.  233. 
18  Beav.  285  ;  Donaldson  v.  Donaldson, 
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whether  the  nature  of  the  property  be  legal  or  equitable,  whether 
it  be  capable  or  incapable  of  transfer  (a). 
to  his  wife!^^"'^  [3.  Prior  to  the  Married  Women's  Property  Act,  1882,]  a 
husband  was  incapable  of  making  a  gift  of  chattels  at  law  to  his 
wife,  and  if  he  purported  to  make  such  a  gift,  a  Court  of  Equity 
[has  in  some  cases]  considered  it  tantamount  to  a  declaration  that 
the  husband  would  hold  in  trust  for  the  wife  for  her  separate  use. 
[It  was  held  that]  the  words  of  gift  need  not  be  in  writing,  or  of  a 
technical  description,  but  must  be  clear,  irrevocable,  and  complete  ; 
the  unsupported  testimony  of  the  wife  on  her  own  behalf  was  not 
sufficient,  but  the  gift  might  be  proved  not  only  by  witnesses  at 
the  time,  but  also  by  the  husband's  subsequent  declaration.  "  If," 
observed  Sir  J.  Eo"milly,  M.E.,  "A.  (who  has  WOOL  Consols  stand- 
ing in  his  name)  says  to  B.,  '  I  give  you  the  1000^.  Consols  stand- 
ing in  my  name,'  that  in  my  opinion  would  make  A.  a  trustee  for 
B.  It  would  be  a  valid  declaration  of  trust  for  B.,  though  the 
stock  remained  in  the  name  of  A."  (b). 

[Thus  where  a  husband  by  a  deed  poll,  after  reciting  that  he  was 
beneficially  possessed  of  the  ground-rents  thereby  agreed  to  be 
settled,  "  settled,  assigned,  transferred,  and  set  over  unto  his  wife, 
as  though  she  were  a  single  woman,"  certain  leasehold  houses  and 
the  ground-rents  thereof,  it  was  held  that  the  deed  was  not  void 
as  being  an  intended  assignment,  but  operated  as  a  declaration  of 
trust  (c).     And  where  a  husband  by  deed  assigned  leaseholds  to  his 


(a)  Gee  v.  Liddell,  35  Beav.  621 
Morgan  v.  Malleson,  10  L.  E.  Eq.  475 
Armstrong  v.  Timperon,  W.  N.  1871 
p.  4  ;  Ex  parte  Fye,  or  Ex  parte  Duhost. 
18  Ves.  140  ;  Thorpe  v.  Owen,  5  Beav. 
224;  Stapleton  v.  Stapleton,  14Sim.  186 
Vandenberg  v.  Palmer,  4  Kay  &  J 
204;    Searle   v.    Law,    15    Sim.   99 


the  jurisdiction  of  the  Court,  in  en- 
forcing a  trust  against  the  settlor 
himself,  and  suggested  several  accom- 
panying circumstances  as  material  to 
the  establishment  of  such  a  trust. 
"If,"  he  said,  "the  owner  of  property 
having  the  legal  interest  in  himself, 
were   to   execute   an  instrument   by 


Steele  v.  Waller,  28  Beav.  466  ;  Pater-  which  he  declared  himself  a  trustee 

son  V.  Murphy,  11  Hare,  88  ;  Drosier  for  another,  and  had  disclosed  that  in- 

V.   Brereton,    15   Beav.    221  ;    Eentley  strument  to  the  csstui  que  trust,  and 

V.   Mackay,  15  Beav.   12  ;   Bridge  v.  afterwards  acted  upon  it,  that  might 

Bridge,  16  Beav.  315  ;  Gray  v.  Gray,  perhaps  be  sufficient;  or  a  Court  of 

2  Sim.  N.S.  273;   Wilcochs  v.   Han-  Equity,  adverting  to  what  Lord  Eldon 

nyngton,  5  Ir.  Ch.  Rep.  38  ;  [Kelly  v.  said  in  Ex  parte  Duhost,  might  not  be 

Walsh,  1  L.  R.  Ir.  275  ;  and  see  Be  bound   to   enquire   further    into   an 

Shield,  53  L.  T.  N.S.  57  ;  Johnstone  v.  equitable    title     so     established     in 

Mappin,  64  L.  T.  N.S.  48 ;  Middleton  v.  evidence." 

Pollock,  2  Ch.  D.   104  ;  New  &  Go.'s  (b)  Grant  v.  Grant,  34   Beav.  623. 

Trustees.  Hunting,  (1897)  2  Q.  B.  (G.  A.)  As  to  the  general  dictum  of  M.R.,  see 

19;  S.  C.  nom.  Sliarp  v.  Jackson,  (1899)  also  Morgan  v.  Malleson,  10  L.  R.  Eq. 

A.  C.  (H.  L.)  419  ;  O'Brien  v.  McMeel,  475 ;  butsee  contra  Warrinerv.  Rogers, 

(1898)  1  I.  R.  366].     In  the  case  of  16  L.  R.  Eq.  349. 

M'Fadden  v.  Jenkyns,  1  Hare,  471,  Sir  [(c)  Baddeley  v.  Baddeley,  9  Ch.  D. 

J.    Wigram   expressed  himself  more  113.] 
cautiously  than  was  necessary  as  to 
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"wife,  her  executors,  administrators,  and  assigns,  as  her  separate 
estate,"  it  was  held  that  the  deed  operated  as  a  valid  declaration 
of  trust  (a).  But  these  cases  have  since  been  disapproved  of  by 
V.C.  Hall,  who  held  that  the  principle  laid  down  in  Milroy  v. 
Lord  \b)  applies  equally  to  an  imperfect  gift  from  husband  to  wife 
as  to  a  gift  to  a  stranger,  and  that  such  a  gift  cannot  be  sup- 
ported as  a  declaration  of  trust  (c) ;  and  this  view  has  since  been 
adopted  in  Ireland  (d). 

4.  Now   by  the  recent  Act  (e),  sect.   1,  a  married  woman  is  [Married 
capable  of  acquiring  and  holding  property  as  her  separate  pro-  pg^^y  j^^^^  jggg-i 
perty,  as  if  she  were  a  feme  sole,  without  the  intervention  of  any 

trustee,  and  a  gift  by  a  husband  to  his  wife  will  now  be  valid,  as 
well  at  law  as  in  equity.  But  by  sect.  10  it  is  provided  that 
nothing  in  the  Act  contained  shall  give  validity  as  against 
creditors  of  the  husband  to  any  gift  by  a  husband  to  his  wife  of 
any  property  which,  after  such  gift,  shall  continue  to  be  in  the 
order  and  disposition  or  reputed  ownership  of  the  husband,  or  to 
any  deposit  or  other  investment  of  moneys  of  the  husband,  made 
by  or  in  the  name  of  his  wife  in  fraud  of  his  creditors,  but  any 
moneys  so  deposited  or  invested  may  be  followed  as  if  the  Act 
had  not  been  passed. 

And  since  the  Act  has  put  a  gift  by  a  husband  to  his  wife  on 
a  similar  footing  to  a  gift  to  a  stranger,  the  principles  governing 
imperfect  gifts  to  strangers  (/)  must  be  equally  applied  to  gifts 
from  husband  to  wife.] 

5.  If  it  be  proposed  to  make  a  stranger  the  trustee,  and  the  Where  the 
subject  of  the  trust  is  a  legal  interest,  and  one  capable  of  legal  legai  interest 
transmutation,  as   land   or   chattels   which  pass   by   conveyance, 
assignment,  or  delivery,  or  stock  which  passes  by  transfer  (g),  in 

this  case  the  trust  is  not  perfectly  created  unless  the  legal  interest  ■ 
be  actually  vested  in  the  trustee.  It  is  not  enough  that  the 
settlor  executed  a  deed  affecting  to  pass  it,  and  that  he  believed 
nothing  to  be  wanting  to  give  effect  to  the  transaction :  the  inten- 
tion of  divesting  himself  of  the  legal  property  must  in  fact  have 
been  executed,  or  the  Court  will  not  recognise  the  trust  (h).     ''  I 

;(a)  Fox  V.  Hawks,  13  Oh.  D.  822.]  [(f)  See  post,  p.  78.] 

(6)  See^os^,  p.  78.]  [(g)  "Without  formal  acceptance  by 

[(c)  Be  Breton's  Estate,  17  Ch.  D.  the  transferee  ;  see  Standing  v.  Bow- 
Aid  ;  and  see  Re  Whittaker,  21  Ch.  D.  ring,  31  Ch.  D.  (C.A.)  282.] 
657,  666.]  (h)  See   Garrard  v.   Lauderdale,  2 

[(d)  Hayes    v.    Alliance  Assurance  Russ.  &  M.  452  ;  Meek  v.  Kettlewell, 

Company,  8  L.  E.  Ir.  149.]  1  Hare,  469  ;  Dillon  v.  Coppin,  4  M. 

[(e)  45  &   46  Vict.   c.  75  ;  see  Be  &  Cr.  647  ;  Goningkam  v.  Plunkett,  2 

March,  24  Ch.  D.  222  ;  27  Ch.  D.  (C.A.)  Y.  &  C.  Ch.  Ca.  245  ;  Searle  v.  Law, 

166  ;  Be  Jupp,  39  Ch.  D.  148.]  15  Sim.  95  ;  Price  v.  Price,  14  Beav. 
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take  the  distinction,"  said  Lord  Eldon,  "to  be,  that  if  you  want 
the  assistance  of  the  Court  to  constitute  a  cestui  que  trust,  and  the 
instrument  is  voluntary,  you  shall  not  have  that  assistance  for 
the  purpose  of  constituting  a  cestui  qui  trust,  as  upon  a  covenant 
to  transfer  stock,  &c.,  but  if  the  party  has  completely  transferred 
stock,  &c.,  though  it  is  voluntary,  yet  the  legal  conveyance  being 
effectually  made,  the  equitable  interest  will  be  enforced  by  this 
Court "  (a).  If,  however,  the  settlor  purports  to  transfer  the  legal 
estate  to  a  trustee,  but  the  trustee  afterwards  disclaims,  the 
accident  of  the  disclaimer  does  not  vitiate  the  deed,  but  the 
Court  will  appoint  a  new  trustee  (6). 
Where  the  pro-  6.  If  the  subject  of  the  trust  were  a  legal  interest,  but  one  not 

mterest  Lc^^able  capable  of  legal  transfer,  then  both  on  principle  and  authority 
of  legal  transfer,  there  was  considerable  difficulty.  On  the  one  hand,  it  was  urged 
that  in  equity  the  universal  rule  is  that  the  Court  will  not  enforce 
a  voluntary  agreement  in  favour  of  a  volunteer;  and  as  by  the 
supposition  the  legal  interest  remained  in  the  settlor  (who,  there- 
fore, at  law  retained  the  full  benefit),  a  Court  of  Equity  would 
not,  in  the  absence  of  any  consideration,  deprive  him  of  that 
interest  which  he  had  not  actually  parted  with.  On  the  other 
hand,  as  the  settlor  could  not  divest  himself  of  the  legal  interest, 
to  say  that  he  should  not  constitute  another  a  trustee  without 
passing  the  legal  interest,  would  be  to  debar  him  from  the 
creation  of  a  trust  in  the  hands  of  another  at  all,  and  the  rule, 
therefore,  should  be  that  if  the  settlor  makes  all  the  assignment 
of  the  property  in  his  power,  and  perfects  the  transaction  as  far 
as  the  law  permits,  the  Court  in  such  a  case  will  recognise  the 
act,  and  support  the  validity  of  the  trust. 

Some   Judges   adopted   the    one    view    of    the   question,   and 
some   the   other  (c).     But  in   the  leading   case   of   Kekeivich   v. 

598  ;  Bridge  v.  Bridge,  16  Beav.  315  ;  where  the  donor  appointed  the  donee 

Weal  V.  Ollive,  17  Beav.  252  ;    Beech  his  executor,  although  no  notice  was 

V.   Keep,    18   Beav.  285  ;    Tatham   v.  given  to  the  bank  by  the  donor]. 

Vernon,  29  Beav.  604  ;  Dilrow  v.  Bone,  (a)  Ellison  v.  Ellison,  6   Ves.    662  ; 

3   Giff.  538  ;  Milroy  v.  Lord,  8  Jur.  Antrohus  v.   Smith,  12  Ves.  39  ;  Gol- 

N.S.  806  ;    4   De   G.   F.    &   J.    264  ;  man  v.  Sarrel,  1  Ves.  jun.  50  ;  S.  C.  3 

Warriner  v.  Rogers,  16  L.  R.  Eq.  340  ;  B.  C.  C.  12  ;  Deningy.  Ware,  22  Beav. 

Richards  v.  Delbridge,  18  L.  R.  Eq.  11  ;  184  ;  but  see  Airey  v.  Hall,  3  Sm.  & 

Heartley  v.  Nicholson,  19   L.  R.  Eq.  Gif.  315  ;  Kiddill  v.  Farnell,  3  Sm.  & 

233  ;  Batstone  v.  Salter,  19  L.  R.  Eq.  Gif.  428  ;  and  see  Pulvertoft  v.  Pul- 

250  ;  10  L.   R.   Ch.   App.  431  ;    [Re  vertoft,  18  Ves.  89. 

Caplen's  Estate,  45  L.  J.  N.S.  Ch.  280  ;  (6)  Jojies  v.  Jones,  W.  N.   1874,  p. 

West  V.  West,  9  L.  R.  Ir.  121  ;   Re  190 ;  [Mallott  v.  Wilson,  (1903)  2  Ch. 

Gh-iffin,  (1899)  1  Ch.  408,  where  it  was  494]. 

held  that  the  indorsement  and  de-  (c)  The  authorities  for  the  validity 

livery  of  a  banker's  deposit  receijit  of  the  trust  are,  Fortescue  v.  Barnett, 

(not  transferable)  was  a  complete  gift  3  M.   &   K.  36  ;   Roberts  v.  Lloyd,  2 
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Manning  (a),  Lord  Justice  K.  Bruce  observed :  "  It  is  upon  legal  and 
equitable  principle,  we  apprehend,  clear  that  a  person  sm  Juris  acting 
freely,  fairly,  and  with  sufficient  knowledge,  ought  to  have  and  has  it 
in  his  power  to  make  in  a  binding  and  effectual  manner  a  voluntary 
gift  of  any  part  of  his  property,  whether  capable  or  incapable  of 
mamial  delivery,  whether  in  possession  or  reversionary  or  howsoever 
circumstanced."  And  it  is  conceived  that  this  principle  will  for 
the  future  prevail  (&),  [but  since  debts  and  legal  choses  in  action 
have  been  made  transferable  at  law,  questions  under  this  head 
will  be  of  less  frequent  occurrence  (c).] 

Where  the  subject  was  incapable  of  transfer  as  a  debt,  and  a 
parol  declaration  of  trust  was  communicated  to  the  debtor,  who 
undertook  to  hold  it  upon  those  trusts,  it  was  held  to  be  a  valid 
settlement  without  any  transfer  or  attempt  at  transfer  (d). 

[7.  "Where  a  person  wrote  a  letter  to  one  of  the  two  trustees  [Policies  of 

of  the  settlement  made  on  his  first  marriage,  stating  that  he  was ''^^"'^'*°'^^ 

desirous  of  making  a  settlement  of  six  policies  on  the  children 

of  that  marriage,  and  undertaking  to  make  to  the  trustee  and 

another  trustee,  to  be  named  by  the  settlor,  an  assignment  by 

way  of  settlement  of  the  policies,  and  until  the  settlement  vjas 

executed  he  was  to  be  hound  hy  the  agreement,  as  if  the  settlement 

were   actually   executed,  and    afterwards    he    sent   to    the   trustee 

another  letter  enclosing  the  former  letter  and  three  of  the  policies 

(the   other   three   being  in  the  possession  of  a  mortgagee),  and 

stating  that  "the  enclosed  was  the  formal  letter  of  assignment 

previous  to  a  deed,  and  as  binding,"  but  no  notice  of  the  letters 

was  ever  given  to  the  offices  («),  no  formal  settlement  was  ever 

executed,   and  no   second  trustee  was   named;    it  was  held   by 

Y.C.  Hall,  that  as  a  complete   assignment   of  the   policies  had 

been  made,   the   settlement  of  them  was  binding  and  effectual, 

notwithstanding  that  the  execution  by   the  settlor  of  a  further 

Beav.  376  ;  Blaheley  v.  Brady,  2  Drur.  L.  R.  Ir.  45,  313  ;  Be  Patrick,  (1891) 

&  Walsh,  311  ;  Airey  v.  Hall,  3  Sm.  1  Ch.  (C.A.)  82]. 

&  Git.   315;   Parnell  v.   Hingston,  3  [(c)  Leev.  Magrath,10L.'R.lv.3l3.] 

Sm.  &  Gif.  337  ;  Pearson  v.  AniicaUe  (d)  Roberts  v.  Roberts,  12  Jur.  N.S. 

Assurance   Office,   27   Beav.   229.     In  971  ;   15  W.  R.  117,  reversing  Stuart 

favour  of  the  opposite  view,  see  Ed-  V.  0.  (11  Jur.  N.S.  992  ;  14  W.  R. 

wards  v.  Jones,  1  M.  &  Cr.  226  ;   Ward  123).     As  to   the  legal  transfer,  see 

V.  Audland,  8  Sim.  571 ;  C.  P.  Cooper's  now  36  &  37  Vict.  c.  66,  s.  25,  sub-s.  6, 

Cases,  1837-1838,  146  ;  8  Beav.  201  ;  post,  p.  76. 

Meek    v.    Kettleioell,    1    Hare,   464  ;  [(e)  Which,    however,     is    not    a 

Scales  V.  Maude,  6  De  G.  M.  &  G.  43  ;  material  circumstance  as  between  as- 

Sewell  V.  Moxsy,  2  Sim.  N.S.  189.  signer  and  assignee  ;  Gorringe  v.  Irwell 

(a)  1  De  G.  M.  &  G.  187,  188.  India  Rubber  Company,  34  Ch.  D.  128  ; 

(6)  See   Wilcocks  v.  Hannyngton,  5  and  post,  p.  79  ;  and  that  it  is  the  duty 

Ir.  Ch.  Rep.  45  ;  Penfold  v.  Mould,  4  of  the  trustee  to  give  the  notice,  see 

L.  R.  Eq.  564  ;   [Lee  v.  Magrath,  10  Be  King,  14  Ch.  D.  179,  186.] 
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instrument  was  contemplated  in  order  to  carry  out  his  intention ; 
and  Fortescue  v.  Barnett  and  Pearson  v.  Amicable  Assurance  Office 
(a)  were  treated  by  the  V.C.  as  governing  the  case  (&).] 

If  a  settlor  assign   all  his   personal  estate   with   a  power  of 
attorney,  the  deed,  being  perfect  and  all  that  was  intended,  will 
pass  a  promissory  note  notwithstanding  the  want  of  indorsement, 
which  is  required  for  giving  it  currency  (c). 
Subject  partly  8.  If  the  subject  of  the  settlement  be  partly  incapable  of  legal 

transfer^^  "^  transfer,  and  partly  capable,  and  that  part  which  is  capable  of 
transfer  is  not  transferred,  in  this  case  all  has  not  been  done 
that  might  have  been  done,  and  no  trust  is  created.  Thus  where 
there  was  a  mortgage  in  fee,  and  the  mortgagee  assigned  the  debt 
with  a  power  of  attorney,  but  did  not  convey  the  mortgaged 
lands,  though  they  were  legally  transferable,  it  was  held  that 
the  settlement  was  incomplete  -{d).  [But  where  debts  due  on 
bills  of  sale  were  assigned  to  trustees,  with  power  to  sue  for  and  get 
in  the  debts  and  execute  all  necessary  assurances,  but  without  any 
express  assignment  of  the  securities,  it  was  held  that  the  debts 
were  completely  assigned,  and  the  settlor  having  got  them  in,  the 
trustees  were  creditors  against  his  estate  for  the  amount  (e).] 
36&37  Vict, c.  66'  9.  By  the  Supreme  Court  of  Judicature  Act,  1873,  sect.  25,  sub- 
sect.  6,  "any  absolute  assignment  by  writing  under  the  hand  of 
the  assignor  (not  purporting  to  be  by  way  of  charge  only)  (/),  of 
any  debt  or  other  legal  cJiose  in  action,  of  which  express  notice  in 
writing  shall  have  been  given  to  the  debtor,  trustee,  or  other  person, 
from  whom  the  assignor  would  have  been  entitled  to  receive  or 
claim  such  debt  or  chose  in  action,  shall  be  and  be  deemed  to 
have  been  effectual  in  law  (subject  to  all  equities  which  would 
have  been  entitled  to  priority  over  the  right  of  the  assignee  if 
this  Act  had  not  passed)  to  pass  and  transfer  the  legal  right  to 
such  debt  or  chose  in  action  from  the  date  of  such  notice''  {g). 

E(a)  Vide  sup.  p.  74,  note  (c).]  Burli'oson  v.  Hall,  12  Q.  B.  D.  347  ; 

(6)  iJeXiJijf,  14Ch.  D.  179  ;  and  see  Mercantile  Bank  of  London  v.  Evans, 

/o/mstoree  V.  M"ajjj9m,  64  L.  T.  N.S.  48.]  (1899)  2  Oh.  (C.A.)  613;   Hughes  v. 

(c)  Richardson  v.  Richardson,  3  L.  Pump  House  Hotel  Go.,  (1902)  2  K.  B. 

R.   Eq.    686.      But    see    Richards   v.  (C.A.)  190.] 
Delhridge,  18  L.  E.  Eq.  11.  [(?)  Under  the  corresponding  sec- 

{d)  Woodford  v.  Charnley,  28  Beav.  tion  in  the  Irish  Act,  40  &  41  Vict. 

96  ;  [but  see  observations  of  Lindley,  c.  57,  s.  28,  sub-s.  6,  it  was  held  that 

L.  J.,  Re  Patrick,  (1891)  1  Ch.  (C.A.)  the  voluntary  assignee  of  a  promissory 

82,  88.]  note,  not  negotiable,  and  not  payable 

[(e)  Be  Patrick,  (1891)  1  Ch.  (C.A.)  at  the  time  of  the  indorsement,  was 

82,  88.]  within  the  Act ;  Lee  v.  Magrath,  10 

[(/)  As  to  what  amounts  to  such  an  L.    E.   Ir.    45;    reversed    on    other 

assignment,  see  National  Provincial  grounds,  10  L.  E.  Ir.  313.] 
Bank    v.   Hark,   6   Q.   B.    D.    626; 
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[The  notice  may  be  given  at  any  time,  even  after  the  death  of 
the  assignor ;  but  the  effect  of  delaying  to  give  notice  will  be  to 
let  in  any  equities  arising  in  the  interval  before-  the  notice  is 
given  (a).] 

10.  If  the  subject  of  the  trust  be  an  equitable  interest,  then  Where  the  pro- 
on  the  authority  of  Shane  v.  Cadogan  (6)  a  valid  trust  is  created  table  interest"^ 
when  the  settlor  has  executed  an  assignment  of  it  to  a  new 
trustee ;  for  an  equitable  interest  is  capable  of  transmission  from 
one  to  another ;  and  here  the  Court  finds  the  relation  of  trustee 
and  cestui  que  trust  established  without  the  necessity  of  calling 
on  the  settlor  to  join  in  any  act  for  giving  it  completion. 

The  late  Vice-Chancellor  of  England  questioned  the  case  of 
Sloane  v.  Gadogan  upon  this  point  (c) ;  but  in  Kekewich  v.  Man- 
ning (d),  Lord  Justice  K.  Bruce  observed  :  "  Suppose  stock  or  money 
to  be  legally  vested  in  A.  as  a  trustee  for  B.  for  life,  and  subject 
to  B.'s  life  interest  for  C.  absolutely  ;  surely  it  must  be  competent 
to  C.  in  B.'s  lifetime,  with  or  without  the  consent  of  A.,  to  make  an 
effectual  gift  of  C.'s  interest  to  D.  by  way  of  pure  bounty,  leaving 
the  legal  interest  and  legal  title  untouched.  If  so,  can  C.  do  this 
better  or  more  effectually  than  by  executing  an  assignment  to  D.  ? " 

These  principles  have  since  been  acted  upon  (e),  and  Sloane  v. 
Cadogan  may  be  regarded  as  law.  It  had  been  before  contended 
that  the  assignment  operated  by  way  of  contract,  and  as  there  was 
no  consideration,  the  Court  could  not  enforce  it ;  but  the  rule  now 
is,  that  the  assignment  passes  the  equitable  estate  (/). 

[(a)  Walker  v.  Bradford  Old  Bank,  owner  of  property,  the  legal  interest 

12  Q.  B.  D.  511.]  of  which  is  in  a  trustee,  should  execute 

(6)  Appendix    to    Sug.    Vend.    &  a  voluntary  assignment,  and  authorise 

Puroh.     Quosre,  also  if  the  same  point  the  assignee  to  sue  for  and  recover 

was  not  ruled  in  Ellison  v.  Ellison,  6  the  property  from  that  trustee,  and 

Ves.  656  ;  for  though  the  facts  are  the  assignee  should  give  notice  thereof 

very  imperfectly  stated,  it  would  seem  to  the  trustee,  and  the  trustee  should 

from  some  expressions  that  at  the  date  accept  the  notice  and  act  upon  it,  by 

of  the  settlement  the  legal  estate  was  paying  the  interest  and  dividends  of 

not  in  the  settlor  ;  and  see  Reed  v.  the  trust    property   to   the  assignee 

O'Brien,  7  Beav.  32  ;  Bridge  v.  Bridge,  during  the  life  of  the  assignor,  and 

16  Beav.  315  ;  Gannon  v.  White,  2  Ir.  with  his  consent,  it  might  be  dilflcult 

Eq.  Eep.  207.  for  the  executor  or  administrator  of 

(c)  Beatson  v.  Beatson,  12  Sim.  281.  the  assignor  afterwards  to   contend 

(d)  1  De  G.  M.  &  G.,  p.  188.  that  the  gift  of  the  property  was  not 

(e)  Voyle  v.  Hughes,  2  Sm.  &  Gif.  18 ;  perfect  in  equity,"  1  Hare,  471.  The 
Lambe  v.  Orton,  1  Dr.  &  Sm.  125  ;  Gil-  Vice-Chancellor  here  enumerates  all 
lert  V.  Overton,  2  H.  &  M.  110  ;  Wood-  the  safeguards  and  confirmatory  acts 
ford  V.  Gharnley,  28  Beav.  99  per  M.R. ;  of  which  the  transaction  was  capable, 
Re  Way's  Trust,  2  De  G.  J.  &  S.  365  ;  but  it  n.ust  not  be  inferred  that  if 
reversing  same  case,  4  New  Eep.  453.  some  of  these  were  wanting,  the  trust 

(/)  Donaldson  v.  Donaldson.  1  Kay,      would  not  be  supported. 
711.     "If,"   Sir  J.   Wigram  on  one  [The   rule  above  stated  was  held 

occasion    observed,    "  the    equitable      not  to  apply  where  the  deed  was  not 
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is  created  without 
Dew  trustees. 


Assignment  to  a 
stranger  for  his 
own  benefit. 


Case  of  particular 
mode  intended, 
but  not  effectual. 


Meek  v.  Kettle- 
well. 


11.  In  other  cases  a  person  entitled  to  an  equitable  interest, 
instead  of  assigning  it  to  new  trustees,  has  directed  the  old  trustees 
to  stand  possessed  of  it  upon  the  new  trusts  (a),  and,  of  course, 
it  has  been  considered  quite  immaterial  whether  the  settlor 
selected  new  trustees  or  was  content  with  the  original  trustees. 

12.  In  other  cases  the  owner  of  an  equitable  interest  has  simply 
assigned  it  to  a  stranger  for  the  stranger's  own  benefit  (h),  which 
also  in  principle  is  the  same  as  Shane  v.  Cadogan,  for  there  can  be 
no  difference  between  the  gift  of  an  equitable  interest  to  A.  himself 
and  the  gift  of  it  to  B.  in  trust  for  A. 

13.  If  the  settlor  intend  to  make  the  settlement  in  one  particular 
mode  which  fails,  the  Court  will  not  go  out  of  its  way  to  give 
effect  to  it  by  applying  another  mode  ;  as  if  the  settlement  be 
intended  to  be  made  by  transfer  of  the  legal  estate,  the  Court 
will  not  hold  such  intended  but  ineffectual  transfer  to  operate  as  a 
declaration  of  trust,  for  then  every  imperfect  instrument  would  be 
made  effectual  by  being  converted  into  a  perfect  trust  (c). 

14.  In  a  case  {d)  heard  before  Sir  J.  Wigram,  and  affirmed  by 
Lord  Lyndhurst  (e),  it  was  held  that  a  voluntary  assignment  of  a 
mere  expectancy  (as  of  an  heir  or  next  of  kin)  in  an  equitable 
interest,  and  not  communicated  to  the  trustees,  did  not  amount  to  the 
creation  of  a  trust.  This  was  the  only  point  decided,  and  perhaps 
a  distinction  may  be  said  to  exist  between  the  settlement  of  an 
actual  interest  and  an  expectancy,  for  a  trust  to  be  enforced  must 
be  perfectly  created,  whereas  any  dealing  with  what  a  person  has 
not,  but  only  expects  to  have,  must  necessarily  in  some  sense  be  in 
fieri  (/).     However,  Sir  J.  Wigram,  in  the  course  of  his  judgment. 


an  absolute  assignment,  but  took  effect 
only  by  way  of  equitable  charge,  for 
then  the  transaction  depended  only 
upon  contract,  which  could  not  be 
enforced  in  favour  of  a  volunteer  ; 
Re  Earl  of  Lucan,  45  Ch.  D.  470.] 

(a)  Bycroft  v.  Christy,  3  Beav.  238  ; 
M'Fadden  v.  Jenkyns,  1  Hare,  458  ; 
1  Phill.  163  ;  Lanibe  v.  Orton,  1  Dr. 
&  Sm.  125  ;  [Harding  v.  Harding,  17 
Q.  B.  D.  (C.A.)  442  ;  Be  Hancodi,  57 
L.  J.  Ch.  793,  796]. 

(6)  CoUeen  v.  Missing,  1  Mad.  176  ; 
Gollinson  v.  Pattrich,  2  Keen,  123  ; 
Wilcochs  V.  Hannyngton,  5  Ir.  Ch. 
Rep.  38  ;  and  see  Godsal  v.  JVebb,  2 
Keen,  99. 

(c)  Milroy  v.  Lord,  8  Jur.  N.S. 
809  ;  4  De  G.  F.  &  J.  274,  per  L.  J. 
Turner  ;  Bichards  v.  Delbridge,  18  L. 
R.  Eq.  11  ;  Heartley  v.  Nicholson,  19 


L.  R.  Eq.  233  ;  [Bottle  v.  Knocker, 
46  L.  J.  N.S.  Ch.  159  ;  Be  Shield,  53 
L.  T.  N.S.  5  ;  Gross  v.  Gross,  1  L.  R. 
Jr.  389  ;  3  L.  R.  Ir.  342  ;  Hayes  v. 
Alliance  Assurance  Go.,  8  L.  R.  Ir. 
149  ;  TVest  v.  West,  9  L.  R.  Ir.  121  ; 
Lee  V.  Magrath,  10  L.  R.  Ir.  313  ;  Be 
Hancock,  57  L.  J.  Ch.  793,  796  ;  59 
L.  T.  N.S.  197  ;  Be  Breton's  Estate, 
17  Ch.  D.  416,  sup.  p.  73]. 

{d)  Meek  v.  Kettlewell,  1  Hare,  464. 
See  observations  upon  this  case  in 
Penfold  V.  Mould,  4  L.  R.  Eq.  564. 

(«)  1  Ph.  342. 

[(/)  SeeiJePa7-so?is,45Ch.D.  51,59. 
The  law  is  settled  that  the  voluntary 
assignment  of  an  expectancy,  even 
though  under  seal,  will  not  be  enforced 
by  a  Court  of  Equity ;  BeEllenborough 
(1903)  1  Ch.  697.] 
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denied  that  any  distinction  existed  between  settlements  of  a  legal 
interest,  as  in  Edwards  v.  Jones,  and  of  an  equitable  interest,  as 
in  Sloane  v.  Cadogan,  two  cases  which,  both  on  principle  and 
authority,  ought  not  to  be  confounded. 

15.  Great  importance  was  also  attached  by  his  Honour  to  the  cir-  Notice  un- 
cumstances  that  notice  of  the  assignment  was  not  given  to  the  trustees.  °^'=^^^'^'y- 
But  notice  in  these  cases  is  not  indispensable.     As  against  the 
settlor,  an  equitable  interest  is  perfectly  transferred  without  notice. 
It  is  only  as  between  purchasers  that  the  service  of  notice  on  the 
trustee,  or  the  want  of  it,  has  a  material  effect  upon  the  transfer  {a). 

[16.  Where  trustees  voluntarily  added  certain  sums  to  the  settled  [Addition  to  trust 
share  of  the  beneficiary,  under  an  erroneous  impression  as  to  the 
construction  of  a  will,  they  were  held  to  have  constituted  them- 
selves trustees  for  the  beneficiary,  but  not  on  the  trusts  of  the  will 
as  construed  by  the  Court  (6).] 

17.  If  a  person  execute  a  voluntary  settlement,  which  is  duly  Settlement  re- 
sealed  and  delivered  at  the  time,  but  the  settlor  keeps  it  in  his  po°elion!"*'°''' 
possession  and  never  parts  with  it,  the  settlement  is,  nevertheless, 

as  binding  as  if  it  had  been  handed  over  to  the  parties  entitled  (e).  - 
But  in  the  case  of  a  conveyance  upon  a  sale,  though  the  deed  be 
duly  sealed  and  delivered,  and  the  word  "  escrow  "  be  not  used,  yet 
if  it  be  retained  in  the  hands  of  the  vendor's  solicitor  it  has  no 
operation  until  handed  over  to  the  purchaser  on  payment  of  the 
purchase-money  {d).  The  distinction  is  that  in  the  former  case 
nothing  remains  to  be  done,  but  in  the  latter  case  the  substance  of 
the  agreement  on  one  side,  viz.,  the  payment  of  the  purchase-money, 
is  still  to  be  performed. 

18.  Though  a  settlement  be  voluntary  at  the  time,  and  the  legal  Where  donee 
estate  do  not  pass,  yet  if  the  donee,  with  the  knowledge  and  \^  respect  of  the 
sanction  of  the  donor,  incur  expense  in  respect  of  the  property  property. 
upon  the  faith  of  the  gift,  the  donee  is  no  longer  regarded  as  a 

(a)  See  Burn  v.  Garvalho,  4  M.  &  L.  R.  Bq.  217.] 
Or.    690 ;    Donaldson    v.    Donaldson,  (c)  Be   Way's   Trust,   2    De   G.   J. 

Kay,  711  ;  Sloper  v.  Gottrdl,  6  Ell.  &  &   S.    365  ;    Fletcher    v.    Fletcher,    4 

Bl.   504  ;    Gilbert    v.    Overton,   2   H.  Hare,  67  ;  Hope  v.  Harman,  11  Jur. 

&  M.  110  ;  [Gorringe  v.  Irwell  India  1097  ;  Armstrong  v.  Timperon,  19  W. 

Rubber  Go.,  34  Ch.  D.  128 ;  Be  Patrick,  E.  558  ;  24  L.  T.  N.S.  275  ;  and  see 

(1891)  1  Ch.   (C.A.)  82,   87].     Lord  Jones  v.  Jones,  23  W.  R.  1. 
Romilly  had  attached  importance  to  (d)  Hudson    v.    Temple,    29   Beav. 

notice,   even  as  against  the  settlor.  545,  per  M.    R.  ;    Murray  v.   Stair, 

See  Bridge  v.  Bridge,  16  Beav.  315  ;  2   Barn.   &   Or.   82  ;  Nash  v.   Flyn, 

Be  Way's  Trust,  4  New  Rep.  453  ;  but  1  Jon.  &  Lat.  162  ;  [and  see  Whelan 

this  view  has  been  overruled,  see  Be  v.  Palmer,  58  L.  T.  N.S.  937,  940  ; 

Way's  Trust,  2  De  G.  J.  &  S.  365.  London  Freehold,  <i:c.  Property  Go.  v. 

[{b)  Be  Walters;  Neisonv.  Walters,  Lord  Suffield,  (1897)    2    Ch.    (C.A.) 

63  L.  T.  N.S.  328  ;  reversing  S.  C,  61  608]. 
L.  T,  N.S.  872  ;  and  see  Be  Gurteis,  14 
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lands  might  be 
defeated  by  a 
sale. 


volunteer,  but,   iu   the  character  of  purchaser,   may  call  for   a 
conveyance  of  the  legal  estate  (a). 

19.  If  a  complete  voluntary  settlement,  whether  with  or  with- 
out transmutation  of  possession,  be  once  executed,  it  cannot  be 
revoked  by  a  subsequent  voluntary  settlement  (h),  and  the  circum- 
stance that  the  legal  estate  which  was  vested  in  the  trustee  becomes 
afterwards  by  some  accident  revested  in  the  settlor  is  immaterial, 
as  he  will  take  it  as  trustee  (c).  But  if  the  voluntary  settlement 
be  in  trust  for  the  settlor  for  life,  and  then  in  trust  for  others,  but 
subject  to  such  debts  as  the  settlor  may  leave,  the  settlor  may  in 
effect  nullify  the  settlement  by  creating  new  debts  (d).  [And 
where  a  settlor  covenanted  that  he  would  in  his  lifetime,  or  his 
executors  should  after  his  decease,  settle  certain  specific  stocks  or 
others  of  equivalent  value,  and,  reserving  a  life  interest  to  himself, 
declared  himself  to  be  trustee,  it  was  held,  notwithstanding  the 
use  of  the  words  of  futurity,  that  a  present  complete  settlement 
was  intended,  and  was  binding  on  the  settlor  («).] 

20.  A  voluntary  settlement,  though  complete  on  the  face  of  it, 
may  be  set  aside  in  equity,  where  obtained  by  undue  influence  (/), 
or  where  it  was  not  intended  to  take  effect  in  the  events  which  have 
actually  happened,  and  was  therefore  executed  under  a  mistake  (g). 

21.  A  voluntary  settlement  of  land  by  way  of  trust,  perfectly 
created  [was]  liable,  under  27  Eliz.  cap.  4,  like  a  settlement  of  the 
legal  estate,  to  be  defeated  by  a  subsequent  sale  to  a  purchaser, 
even  with  notice,  and  the  cestui  que  trust  [could]  neither  obtain 
an  injunction  against  the  sale,  though  the  settlement  was  founded 
on  meritorious  consideration,  as  a  provision  for  a  wife  or  child  (A), 
nor  follow  the  estate  into  the  hands  of  the  purchaser  {i),  nor 
charge  him  with  misapplication  of  the  purchase-money,  if,  with 
notice  of  the  voluntary  settlement,  he  paid  it  to  the  vendor  {j). 


(a)  Dillwyn  v.  Llewelyn,  4  De  G. 
F.  &  J.  517. 

(5)  Newton  v.  Aslcew,  11  Beav.  145  ; 
Rycrofi  v.  Christy,  3  Beav.  238. 

(c)  Ellison  V.  Ellison,  6  Ves.  656  ; 
Smith  V.  Lyne,  2  Y.  &  C.  C.  C.  345  ; 
Paterson  v.  Murphy,  11  Hare,  88. 

(d)  MarhwellY.Markwell,ZiB&!i,y.\2. 
Ue)  Johnston   v.   Mappin,  64  L.  T. 

N.S.  48.] 

(/)  Hugueniny.  Baseley,  14  Ves.  273  ; 
[Allcard  v.  Skinner,  36  Ch.  D.  (C.A.) 
145  ;  Morley  v.  Loughnan,  (1893) 
1  Ch.  736  ;  and  as  to  the  duty  of  a 
solicitor  advising  in  such  case,  see 
Powell  V.  Powell,  (1900)  1  Ch.  24.3, 
247  ;   Wright  v.  Carter,  (1903)  1  Ch, 


(C.A.)  27  ;  Willis  v.  Barron,  (1902) 
A.  C.  (H.  L.)  271  ;  Howes  v.  Bishop, 
(1909)  2  K.  B.  (C.A.)  390]. 

(g)  See  Forshaw  v.  Weliby,  30  Beav. 
243  ;  Nanney  v.  Williams,  22  Beav. 
452 ;  Bmd%v.ilfMZZorae2/,7L.R.Eq.343. 

(h)Piilvertoftv.Pulvertoft,lS\i&.B,i. 

(i)  Williamson  v.  Codrington,  1  Ves. 
516,  per  Lord  Hardwicke. 

ij)  Evelyn  v.  Templar,  2,  B.  C.  C. 
148  ;  and  see  Pulvertoft  v.  Pulvertoft, 
18  Ves.  91,  93  ;  Buckle  v.  Mitchell,  18 
Ves.  112  ;  but  compare  Leach  v.  Dean, 
1  Ch.  Rep.  146,  with  Pulvertoft  v. 
Pulvertoft,  18  Ves.  91  ;  and  see  18 
Ves.  92  note  (b),  and  Townend  v, 
Taker,  1  L.  R.  Ch.  A  pp.  447, 
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nor  come  upon  the  settlor  himself,  to  compensate  the  cestui  que 
trust  for  thejloss  (a).  [In  these  cases  "  under  a  strained  interpreta- 
tion of  the  Statute,"  a  presumption  of  what  the  Statute  calls  fraud 
and  covin  was  made  (b).  But  the  doctrine  on  which  the  cases 
were  founded  has  now  been  abrogated,  and  the  law  completely  altered 
bv  the  Voluntary  Conveyances  Act,  1893,  which  enacts  (c)  that  [Voluntary  Con- 

/  ,^      n  1       1  IT        veyances  Act.] 

"  no  voluntary  conveyance  (d)  of  any  lands,  tenements,  or  heredita- 
ments, whether  made  before  or  after  the  passing  of  this  Act,  if  in 
fact  made  bond  fide  and  without  any  fraudulent  intent,  shall  here- 
after be  deemed  fraudulent  or  covinous  within  the  meaning  of  the 
Act  27  Eliz.  c.  4,  by  reason  of  any  subsequent  purchase  for  value, 
or  be  defeated  under  any  of  the  provisions  of  the  said  Act  by  a 
conveyance  made  upon  any  such  purchase,  any  rule  of  law 
notwithstanding."  The  Act  does  not  apply  where  the  author 
of  the  voluntary  conveyance  has,  before  the  passing  of  the  Act 
disposed  of  or  dealt  with  the  lands,  tenements  or  hereditaments 
to  or  in  favour  of  a  purchaser  for  value  (e).]  Chattels  personal  (in 
which  respect  they  differ  from  chattels  real)  (/)  are  not  within 
the  statute  27  Eliz.  c.  4,  relating  to  pitrchasers,  and  therefore  a 
voluntary  settlement  of  chattels  personal  could  not  be  defeated  by 
a  subsequent  sale  {g). 

22.  A  voluntary  settlement,  whether  of  real  or  personal  estate,  13  Eliz.  c.  5. 
may  be  defeated  by  the  operation  of  13  Eliz.  c.  5,  which  makes 
all  instruments  devised  and  contrived  of  "  fraud,  covin,  collusion, 
or  guile,"  with  intent  to  delay,  hinder,  or  defraud  creditors, 
utterly  void  as  against  the  creditors  "  disturbed,  hindered, 
delayed,  or  defrauded,"  but  the  Act  is  not  to  extend  to  any 
estate  or  interest  in  lands,  chattels,  &c.,  assured  or  to  be  assured 
on'  "  good  consideration  and  bond  fide  "  to  any  person  not  having 
notice  of  covin,  fraud,  or  collusion. 

(a)  Williamson  v.  Codrington,  1  Ves.  [(d)  By  s.  4,  the  expression  "  con- 

516,  per  Lord   Hardwicke ;  but  see  veyance "    includes    every   mode    of 

Leach  v.  Dean,  1  Ch.  Rep.  146  ;  S.  G.  disposition  mentioned  or  referred  to 

cited  Pulvertoft  v.  Puhertoft,  18  Ves.  in  the  Act  of  27  Eliz.  u.  4.] 

91.     [For  a  fuller   consideration  of  [(e)  Sect.  3.] 

the  cases  on  the  subject,  which  can  (/)  Scmnders  v.  Deheio,  2  Vern.  272, 

now  be  material   only  as    affecting  second  note. 

titles  in  the  past,  see  the  9th  edition  (g)  Bill  v.  Cureton,  2  M.  &  K.  503  ; 

of  this  work,  pp.  75,  76,  and  see  also  M'Donnell  v.  Hesilrige,  16  Beav.  346  ; 

De  Mestre  v.  West,  (1891)  A.  C.  264.]  Jones  v.  Croucher,  1  Sim.  &  Stu.  31.5 

[(b)  Bamsayv.  Gilchrist,  (1892)  A.  C.  (this  case  cites  als6  the  authority  of 

412  (per  Lord  Selborne),  where  it  was  Sir  W.  Grant  in  Shane  v.  Cadogan, 

held  that  a  voluntary  conveyance  of  App.   to  Sug.  Vend.    &   Purch.,  but 

freeholds  in  favour  of  a  charity  was  the  dictum'does  not  appear)  ;  Meek  v. 

not  within  the  doctrine  above  referred  Kettlewell,   1    Hare,   473,  per  Sir  J. 

to.]  Wigram. 

[(c)  56  &  57  Vict.  c.  21,  s.  2.] 
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Deeds  invalid  as  Upon  the  construction  of  this  statute,  it  has  been  held,  that 
where  the  settlor  was  insolvent  at  the  time  (a),  or  substantially 
indebted  (h),  or  the  object  of  defeating  creditors  may  be  inferred 
from  a  person  settling  his  whole  property,  real  and  personal,  and 
so  depriving  himself  of  the  means  of  paying  an  existing  debt  (c), 
a  voluntary  deed,  though  supported  by  the  meritorious  considera- 
tion of  providing  for  a  wife  or  child  {d),  and  though  made  in 
pursuance  of  a  verbal  antenuptial  promise  (e),  and  though  it  was 
a  settlement  of  the  purchase-money,  or  of  an  annuity  in  lieu  of 
purchase-money  upon  a  sale  (/),  is  fraudulent  as  against  creditors, 
though  only  general  creditors  without  any  lien  (g),  or  creditors 
under  a  voluntary  post  obit  bond  (h).  But  [the  question  is 
always  one  of  intent  (i),  and]  a  deed  is  not  impeachable  merely 
because  it  comprises  the  whole  of  a  person's  property  (_;'),  or 
is  voluntary  (k),  [or  reserves  a  benefit  to  the  debtor,  or  excludes 
creditors  other  than  trade  creditors  (l),  or  is  made  in  order  to 
shield  the  debtor  against  a  particular  class  of  creditors,  ex.  gr.,  in 
respect  of  breaches  of  trust  (m)],  and  although  it  be  upon  the  face 
of  it  voluntary,  it  may  be  shown  by  extrinsic  evidence  to  have 
been  founded  on  valuable  consideration  (w),  or  to  have  been  other- 
wise bond  fide  (o).  And  on  the  other  hand,  a  deed,  though  it 
was  founded  on  valuable  consideration,  even  in  consideration  of 

(a)  Barrack  v.  M'Gidhch,  3  K.  &  [(i)  Thompson  v.  Webster,  4  Drew. 
J.  110;  Lush  V.  Wilkvnson,  5  Ves.  632;  Godfrey. w,  Poole,  13.  App.  Cas. 
384 ;   Whittington  v.  Jennings,  6  Sim.      497,  503.] 

493  ;  French  v.  French,  6  De  G.  M.  &  0)  ^^^o"  v.  Harrison,  4  L.  E.  Ch. 

G.  95  ;  Acraman  v.  Corbett,  1  J.  &  H.  App.  622  ;  Allen  v.  Bonnett,  5  L.  R. 

410;  Orossleyv.  Elworthy,  12  L.B.  Bq.  Ch.  App.  577;  [Ex  parte  Games,  12 

158  ;  Taylor  v.  Coenen,  1  Ch.  D.  (C.A)  Ch.  D.  (C.A.)  314]. 

636  ;  [Be  Movut,  (1899)  1  Ch.  831].  (i)  Holloway  v.   Millard,   1    Mad. 

(b)  Toumsend  v.  Westacott,  2  Beav.  414 ;  Thompson  v.  Webster,  4  Drew. 
340  ;  4  Beav.  58  ;  Martyn  v.  Macna-  632  ;  Holmes  v.  Penney,  3  K.  &  J.  90. 
mara,  2  Conn.  &  Laws.  554  per  Our. ;  [(t)  Maskelyne  <fc  Gooke  v.  Smith, 
Holmes   V.   Penney,  3  K.   &  J.   99  ;  (1903)1  K.  B.  (C.A.)  671.] 

Garnish  y.  Glwrh,  14  L.   R.  Eq.  184;  [(m)  New  <&  Go's  Trustee  v.  Himting, 

and  see  Richardson  v.  Smallwood,  Jac.  (1897)  2  Q.  B.  19  ;  S.  C.  'iwm.  Sharp 

557  ;  Slcarfv.  Soulby,  1  Mac.  &  G.  375.  v.  Jackson,  (1899)  A.  C.  (H.  L.)  419  ; 

(c)  Smith  V.  Gherrill,  4  L.  R.  Eq.  and  see  Middleton  v.  Pollock,  2  Ch.  D. 
390  ;  and  see  Spirett  v.  Willows,  3  104  ;  Taylor  v.  London  &  County  Bank- 
De  G.  J.  &  S.  303  ;  [Re  Hughes,  (1893)  ing  Co.,  (1901)  2  Ch.  (C.A.)  231 ;  Re 
1  Q.  B.  (C.A.)  595].  Lake,   (1901)    1    K.    B.   (C.A.)   710. 

((£)  Barrack  v.  M'Cullocli,  3  K.  &  Secus,  where  directors  of  a  company 

J.  110  ;  and  see  Lush  v.  Wilkinson,  5  made  a  preferential  payment  in  what 

Ves.  384.  they  conceived  to  be  a  case  of  hard- 

(e)  Crosdey  v.  Elworthy,  12  L.  R.  ship  :  Re  Blackburn  &  Co.,  (1899)  2 

Eq.  158.  Oh.  725.] 

if)  French  v.  French,  6  De  G.  M.  &         (n)  Gale  v.  Williamson,  8  M.  &  W. 

G.  95  ;  Neale  v.  Day,  4  Jur.  N.S.  1225.  450. 

{g)  Reese  River  Company  v.  Atwell,  (o)  Thompson  v.-  Webster,  4  Drew. 

7  L.  R.  Eq.  347.  628  ;  4  De  G.  &  J.  600  ;  [Godfrey  v. 

(h)  Adamesv. Hallett, 6  L.  R. Eq. 468.  Poole,  13  App.  Cas,  497,  603]. 
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marriage  (a),  may,  if  it  was  executed  for  the  purpose  of  defraud- 
ing creditors,  be  declared  to  be  void  (&). 

[The  exception  of  interests  assured  upon  good  consideration 
and  bond  fide  protects  not  only  a  bond  fide  purchaser  by  the 
settlement  itself,  but  also  a  bond  fide  purchaser  of  any  interest 
derived  under  the  settlement  whether  legal  or  equitable  (c).] 

23.  If  the  settlor  was  solvent  at  the  time  (d),  or  was  indebted  Valid  deeds, 
only  in  the  ordinary  course  as  for  current  expenses,  which  he 
had  the  means  of  paying  (e),  or  not  substantially  indebted  (/), 
or  in  a  sum  of  considerable  amount,  but  adequately  secured  by 
mortgage  (g),  or  which  the  settlor's  other  property  was  amply 
sufficient  to  meet  (A),  and  the  settlement  was  bond  fide,  the  deed 
cannot  be  impeached.  The  indebtedness  of  the  party  at  the 
time  is  only  one  circumstance  of  evidence  upon  the  question  of 
fraud,  and  under  all  the  circumstances  the  Court  may  see  that 
no  fraud  was  intended  or  can  be  presumed  (i).  On  the  other 
hand,  though  the  settlor  is  perfectly  solvent  at  the  time,  yet  if 
he  executes  the  settlement  with  a  view  of  withdrawing  the  bulk 
of  his  property  from  the  reach  of  his  creditors  in  the  event  of 
insolvency  which  is  in  his  contemplation,  as  when  a  person 
about  to  embark  in  a  hazardous  business  makes  a  settlement  on 
his.  wife  and  family  to  guard  against  the  consequences,  the 
settlement  is  void  (j);  [and  the  fact  that  the  voluntary  settlement 
contains  a  clause  providing  that  the  beneficial  interest  of  the 
settlor  shall  continue  until  he  becomes  a  bankrupt  or  assigns  or 

(a)  Bulmer  v.  Hunter,  8  L.  R.  Eq.  MiMlecome  v.  Marhw,  2  Atk.  519  ; 
46 ;  Oolombine  v.  Penhall,  1  Sm.  &  Townshend  v.  Windham,  2  Ves.  Sen. 
G.  228.  ;                                              ,11,  per  Lord  Hardwioke  ;  Bussell  v. 

(b)  Twyne's'  case,  3  Rep.  80,  b;.  Hammond,  1  Atk.  15;  Walker  v. 
Boit  v;  Smith,,  21  Beav.  511  ;  Acraman,  Burrows,  1  Atk.  94  ;  and  see  Martyn 
V.  Oorhett,  1  J.  &  H.  410  ;  Hollamoy  v.  Macnamara,  2  Conn.  &  Laws.  554. 
V.  Oldrieve,  W.  N.  1866,  p.  94 ;  and  (e)  Hhirf  v.  Soulhy,  1  Mac.  &  G. 
see  Harman  v.  Bicha/rds,  10  Hare,  81  ;  375,  per  C.ur.  ;  Lush  v.  Wilkinson,  5 
Holmes  v.  Penney,  ,3  K.  &  J.  90.     [Be-  Ves.  387,  per  Gur. 

Pennington,  Ex  parte   Gooper,   59   L.  (f)Grahamv.O'Keeffe,li:Ch.'ReTp.l. 

■  T.'  N.S.  774  (affirmea  C.  A,,  W.  N.,  (g)  Stephens.v.  Olive,  2  B.  C.  C.  90  ; 

(88)  205),  where  see  observations  of  and  see  Skarf  v.  Soulhy,  1  Mac.  &  G. 

Cave,  J.,  as  to  the  degree  of  complicity  375. 

on  the  part  of  the  wife  which  is  neces-  (h)  Kent  v.  Biley,  14  L.  R.  Eq.  190. 

sary  to  avoid  the  settlement  where  the  (i)  Bichardson  v.    Smallwood,  Jac. 

intent  is  to  defraud  the  creditors  of  556;   [Be  Johnson,   20  Ch.   D.  389; 

the  husband.]  affirmed  nom.  Golden  v.  Gillam,  51  L. 

[(c)  Halifax    Joint    Stock   Banking  J.  N.S.  Ch.  503  ;   and  see  Ex  parte 

Co.  V.  Gledhill,  (1891)  1  Ch.  31  ;  and.  Mercer,  17  Q.  B.  D.  (C.A.)  290]. 

see  Be  Williams  and  Parry,  72  L.  T.  (j )  Mackay  v.   Douglas,  14  L.   R. 

N.S.  869.]                   ,     ,                        .  Eq.     106 ;     [Ex    pa/rte    Bussell,     19 

'  (d)  Lush  V.   W'ilkinson,  5  Ves.  384:;-  Ch,  -D.   (C.A,)    588  ;    Be  Bidler,   22 

Battersbee  v.  Farrington,  1  Swans.  106  ;  Ch.'  D,.  (C.A.)  74]. 
Kent  V.   Biley,   14   L.    R.   Eq.    190;- 
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attempts   or   aflects   to   assign   is   not   conclusive  to   make    the 
settlement  fraudulent  within  the  statute  of  Elizabeth  (a)]. 
What  creditors         24.  If  it  can  be  proved  that  the  settlor  contemplated,  in  fact,  a 
deed.  fraud  upon  suhsequent  creditors,  the  deed  can,  no  doubt,  be  set 

aside  at  their  instance,  though  the  settlor  was  not  indebted  at 
the  date  of  the  deed,  or  the  debts  which  did  exist  have  since 
been  paid  (b) ;  [but  if  the  settlor  has  ample  means  at  the  date 
of  the  settlement,  it  cannot  be  set  aside  because  some  years 
afterwards  it  has  the  effect  of  defeating  or  delaying  subsequent 
creditors  (c)].  Where  fraud  is  merely  presumed  from  the  want  of 
consideration  and  the  indebtedness  of  the  party,  the  settlement 
is  deemed  fraudulent  only  as  against  those  creditors  who  were 
such  at  the  date  of  the  settlement  (d) ;  and  if  those  creditors  have 
since  been  satisfied,  the  intention  of  defrauding  them  is  rebutted  (e). 
But  when  the  deed  has  once  been  set  aside  as  fraudulent  against 
a  creditor  who  was  such  at  the  time,  other  subsequent  creditors 
are  allowed  to  come  in  pro  rata  (/) ;  and  as  subsequent  creditors 
have  this  equity,  they  may  themselves,  though  this  was  formerly 
doubted  {g),  institute  proceedings  to  set  aside  the  deed,  so  long  as 
any  debt  incurred  at  the  date  of  the  deed  remains  unsatisfied  Qi) ; 
and  where  the  subsequent  creditor  proves  such  a  debt  to  be  still 
in  existence,  but  does  not  show  the  insolvency  or  substantial  in- 
debtedness of  the  settlor  at  the  date  of  the  deed,  the  Court  in  its 
discretion  may  direct  an  enquiry  (i). 

[The  mere  abstaining  from  suing  for  a  period  less  than  that 
required  to  raise  a  bar  under  the  Statute  of  Limitations,  as  for  ten 
years,  will  not  prevent  the  creditors  from  setting  aside  the  deed  {j) ; 

[{a)  Be  Holland,  (1902)  2  Oh.  (C.A.)  (e)  See  Jenkyn  v.  Vaughan,  3  Drew. 

360  ;  overruling  Re  Pearson,  3  Ch.  D.  425  ;   Richardson   v.   Smallwood,   Jac. 

807.]                                                  '  557. 

Qi)  Barling  v.Bishopp,WS>ea.'V.  iXl ;  (/)  Richardson  v.  Smallwood,  Jac. 

Jenkyn   v.    Vaughan,   3   Drew.   426  ;  558  ;  Montague  v.  Sandivich,  cited  12 

Richardson  v.   Smallwood,   Jac.   556;  Yes.  156,iiote (a,);  Jenkynv.  Vaiighan, 

Tarback  v.   Marbury,    2   Vern.    510;  3DTewA24;  Taylorv.Jones,2At'k.600. 

Hungerford  v.  Eark,  lb.  261  ;  Spirett  (g)  See  Ede  v.  Knowles,  2  Y.  &  C. 

V.    Willoios,   3   De   G.   J.  &  S.  303  ;  C.  C.  178. 

Ware  v.    Gardner,  7  L.  R.  Eq.  317;  Qi)  Jenkyn  w.  Va'ugh.an,Z'Drew.i\%; 

Freeman   v.   Pope,  9  L.  R.  Eq.  206  ;  Freeman   v.   Pope,  9  L.  E.  Eq.  206  ; 

5  L.  "R.  Ch.  App.  538  ;  [Re  Tetley,  66  5  L.  E.  Ch.  App.  538  ;  and  see  Lush 

L.  J.  Q.  B.  Ill  ;  W.  N.  1896,  p.  86].  v.  Wilkinson,  5  Ves.  387  ;  Richardson 

[(c)  Re  Lane  Fox,  (1900)  2  Q.  B.  508.]  v.  Smallwood,  Jac.  552. 

(d)  Kidney  v.  Goussmaker,  12  Ves.  (i)  Richardson    v.    Smallwood,   Jac. 

136  ;  Montag%iev.  Sandwich,  cited  Ih.  ;  557;   Jenkyn   v.    Vaughan,   3   Drew. 

White  V.  Sansom,  3  Afk.  410  ;  i«s7i  v.  427  ;    Townsend  v.   Westacott,  2  Beav. 

Wilkinson,  5  Ves.  384 ;    Tovmsend  v.  345  ;   Skarf  v.    Soulby,  1  Mac.  &   G. 

Westacott,  2  Beav.  340  ;  4  Beav.  58  ;  364  ;   Christy  v.  Gourtenay,  13   Beav. 

and   see    Whittington   v.   Jennings,  6  101. 

Sim.  493  ;  Spirett  v.  Willows,  3  De  G.  [{j)  Three  Towns  Banking  Company 

J.  &  S.  293.  V.  Maddever,  27  Ch.  D.  (C.A.)  523.] 
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and  where  policy  moneys  have  been  received  by  the  assignee  and 
are  still  in  his  hands  and  under  his  control,  the  jurisdiction  of  the 
Court  continues  (a).] 

25.  It  was  formerly  held  that  settlements  of  stock,  policies  of  Whether  aettle- 
insurance,  &c.,  which  were  not  liable  to  be  taken  in  execution  at  "^f"  ^j°i,in°''  ' 
the  suit  of  a  creditor,  were  exempt  from  the  operation  of  the  Act,  13  Eliz.  u.  5. 
and  therefore  that  settlements  of  them  could  not  be  defeated  (b). 
But  now  that  by  the  Judgments  Act,  1838  (1  &  2  Vict  c.  110) 
such  interests  are  liable  to  execution,  or  to  be  charged  by  a  judge's 
order,  the  distinction  must  be  considered  as  obsolete  (c). 

[26.  Under  the  Bankruptcy  Act,  1883  (d),  a  fraudulent  convey-  [Bankruptcy.] 
ance  of  a  person's  property,  or  any  part  thereof,  is  an  act  of 
bankruptcy,  as  also  is  any  conveyance  of  property  which  would 
be  void  as  a  fraudulent  preference,  and  by  sect.  47  a  voluntary 
settlement  is  void  as  against  the  trustee  in  bankruptcy  if  the 
settlor  become  bankrupt  within  two  years;  and  if  the  settlor 
become  bankrupt  within  ten  years  it  is  similarly  void,  unless  the 
parties  claiming  under  the  settlement  can  show  that  he  was 
solvent  at  the  time  without  the  aid  of  the  property  comprised  in 
the  settlement,  and  that  the  interest  of  the  settlor  in  the  settled 
property  passed  to  the  trustee  of  the  settlement  on  the  execution 
thereof.  But  the  avoidance  takes  effect  only  from  the  time  when 
the  title  of  the  trustee  in  bankruptcy  accrues,  so  that  the  ante- 
cedent title  of  a  bond  fide  purchaser  for  value  is  not  affected  («), 
and  any  surplus  remaining  after  payment  of  the  debts  and  costs 
of  the  bankruptcy  will  revert  to  the  trustees  (/).  In  estimating 
the  solvency  of  the  settlor  the  value  of  the  life  interest  which  he 
takes  under  the  settlement  must  be  regarded  (g).  The  section 
does  not  apply  to  the  case  of  a  gift  of  money  to  a  son  made  for 
the  purpose  of  enabling  him  to  commence  business  on  his  own 
account  (h) ;  and  it  is  not  retrospective  so  far  as  it  differs  from 
sect.  91  of  the  Bankruptcy  Act,  1869  (^).  "Settlement,"  for 
the  purposes  of  the  section  includes  "  any  conveyance  or  transfer 

[(a)  Re  Mouat,  (1899)  1  Ch.  831.J  Re  Parry,  W.  N.  (1903)  206.] 

(6)  Grogan  v.  Qoohe,  2  B.  &  B.  230  ;  [(e)  Re  Garter  and  Kenderdine,  {18Q7) 

Cochrane  v.  Ghambers,  Amb.  79,  note  1 ;  1  Ch.  (G.A.)  776,  overruling  Re  Briggs 

Rider  v.  Kidder,  10  Ves.  368  ;  Dundas  and  Spicer,  (1891)  2  Ch.  127.] 

V.   Dutens,  2   Cox,  235  ;    1   Ves.    J.  [(/)  Re  Sims,  45  W.  R.  189.] 

196.  Ug)  Re  Lowndes,  18  Q.  B.  D.  677.] 

(c)  Norcutt  V.  Dodd,  Or.  &  Ph.  100  ;  [(h)  Re   Player,  15   Q.  B.  D.  682  ; 

Sims  V.    Thomas,    12   A.    &   E.    536;  RePlummer,(l9QQ)2Q.B.{C.A.)790.] 

Barrack  v.  M'GuUoch,  3  K.  &  J.  110.  [{i)  Re  Ashcroft,  19  Q.  B.  D.  (O.A.) 

[(d)  46  &47  Vict.  c.  52,  s.  4.]    See  186,  and  quwre  whether  the  section  is 

Ex  parte  Dawson,  19  L.  R.  Eq.  433  ;  retrospective  at  all,  per  Fry,  L.  J.,  p. 

[Re  Pumfrey,  10  Ch.  D.  (C.A.)  622  ;  198.] 
Hance  v.  Harding,  20  Q.  B.  D.  732  ; 
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of  property."  Thus  a  gift  of  a  valuable  pearl  necklace  and 
furniture,  oi-  money  to  be  expended  in  the  purchase  of  furniture, 
with  an  intention  that  the  property  should  be  retained  by  the 
donee  for  an  indeterminate  time,  but  without  imposing  any  restric- 
tion on  the  donee's  power  to  alienate  it,  is  a  settlement  within 
the  meaning  of  the  section  (a) ;  but  not  so  a  deed^  declaring  trusts 


of 


shares  intended  to   be   transferred,   but  'not  containing   any 


[Settlement  of 
future  property 
on  marriage.  ] 


Whether  a  Court 
of  Equity  will 
enforce  specific 
performance  of 
agreements  under 
seal  where  there 
is  no  valuable 
consideration. 


covenant  by  the  intending  settlor  to  transfer  the  shares  (b). 

27.  Under  the  Bankruptcy,  Act,  1833  (c),  a  covenant  or  contract 
made  in  consideration  of  marriage  for  the  future  settlement  on 
the  settlor's  wife  or  children  of  any  property  wherein  he  had  not 
at  the  date  of  the  marriage  any  estate  or  interest,  and  not  being 
property  of  the  wife,  is,  on  his  becoming  bankrupt  before  the 
property  is  actually  transferred  pursuant  to  the  covenant  or 
contract,  void  against  the  trustee  in  the  bankruptcy.] 

28.  As  every  agreement  under  hand  and  seal  carries  a  con- 
sideration upon  the  face  of  it,  and  will  support  an  action  at  law, 
the  inference  has  not  unfrequently  been  drawn,  that  equity  in 
such  a  case,  though  the  trust  was  not  perfectly  created,  will 
specifically  execute  the  contract  in  favour  of  volunteers  (d).  But 
equity  never  enforced  a  covenant  to  stand  seized  to  the  use  of  a 
stranger  in  blood;  and,  if  we  examine  the  authorities,  we  shall 
find  there  is  very  little  ground  in  support  of  the  position  ;  and 
it  is  now  well  settled  that  a  voluntary  covenant,  notwithstanding 
the  solemnity  of  the  seal,  will  not  be  specifically  executed  (e). 


(a)  [Be  Tankard,  (1899)  2  Q.  B.  57.] 

[(6)  Re  Ashcroft,  19  Q.  B.  D.  (C.A.) 
186.  As  to  the  circumstances  in 
which  a  declaration  of  trust  for  the 
benefit  of  creditors  may  amount  to 
a  "  conveyance  or  assignment "  within 
s.  4,  sub-s.  1  (a),  see  Ee  Hughes,  (1893) 
Q.  B.  (C.A.)  595,  explaining  iJe  iSpac/c- 
man,  24  Q.  B.  D.  (C.A.)  728  ;  and  as 
to  sufficiency  of  consideration,  see 
Re  Pope,  (1908)  2  K.  B.  169,  where 
the  wife's  refraining  from  divorce 
proceedings  was  held  to  be  a  good 
consideration  for  a  post-nuptial  settle- 
ment.] 

[(c)  46  &  47  Vict.  c.  52,  s.  47,  sub-s. 
2.] 

(d)  See  Wiseman  v.  Roper,  1  Ch. 
Rep.  158  ;  Beard  v.  Nutthall,  1  Vern. 
427  ;  Husband  v.  Pollard,  cited  Randal 
V.  Randal,  2  P.  W.  467  ;  Vernon  v. 
Vernon,  2  P.  W.  594  ;  Goring  v.  Nash, 
3  Atk.  186,  2nd  ground  ;  S.  G.  cited 
1  Ves.  513  ;  Stephens  v.  Trueman,  1 


Ves.  73  ;  and  see  Williamson  v.  Cod- 
rington,  1  Ves.  511  ;  Hervey  v.  Aud- 
land,  14  Sim.  531. 

(e)  Hale  v.  Lamb,  2  Eden,  294,  per 
Lord  Northington  ;  Fursaker  v.  Robin- 
son, Pr.  Ch.  475  ;  Evelyn  v.  Templar, 

2  B.    C.    C.    148;    Golman   v.   Sarel, 

3  B.  C.  C.  12  ;  Jefferiijs  v.  Jefferys, 
Cr.  &  Ph.   138  ;   Meek  v.    Kettlewell, 

I  Hare,  474,  per  Sir  J.  Wigram ; 
Fletcher  v.  Fletcher,  4  Hare,  74  ; 
per      eundem;      Newton     v.     Askew, 

II  Beav.  145  ;  Dillon  v.  Goppin,  4 
M.  &  Cr.  647  ;  Kekewich  v.  Manning, 
1  De  G.  M.  &  G.188  ;  Dening  v.  Ware, 
22  Beav.  184;  [andsee  Re Ellenboroiigh, 
(1903)  1  Ch.  697]. 

But  a  voluntary  covenant  to  pay  a 
sum  to  A.  in  trust  for  B.  has  been 
allowed  to  create  a  debt  in  favour  of 
B.  ;  Fletcher  v.  Fletcher,  4  Hare,  67  ; 
Ward  V.  Audland,  16  M.  &  W.  862  ; 
Gox  V.  Barnard,  8  Hare,  310 ;  Wil- 
liamson V.   Codrington,   1   Ves.   511  ; 
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29.  It  has  also  been  sometimes  supposed  that  where  the  trust 
is  imperfectly  created,  yet  the  Court,  without  proof  of  valuable 
consideration,  will  act  upon  mentorious  consideration,  as  payment 
of  debts,  or  provision  for  a  wife  or  child  (a). 

30.  After  much  conflict  of  authority  (h),  it  may  now  be  con- 
sidered as  settled  that  an  agreement  founded  on  meritorious 
consideration  will  not  be  executed  as  against  the  settlor  himself  (c). 

31.  As  regards  parties  claiming  under  the  settlor,  it  was  always 
admitted,  that  had  the  settlor  sold  the  estate  or  become  indebted, 


Meritorious 
consideration. 


Agreement 
founded  thereon 
not  enforced 
against  the 
settlor. 

How  far  enforced 
as  against  parties 
claiming  under 
him. 


and  see  Bridge  v.  Bridge,  16  Beav. 
320.  But  as  the  ground  of  this  is, 
that  the  covenant  is  perfect  at  law 
and  the  covenantee  could  recover  upon 
it,  it  seems  to  follow  that  where  only 
nominal  damages  would  be  given  at 
law,  a  Court  of  Equity  would  not 
give  more. 

A  voluntary  hand  or  covenant  creates 
a  debt,  which  will  be  paid  before 
legatees,  and  even  at  the  expense  of 
specific  legatees.  Patch  v.  Shore,  2 
Drew.  &  Sm.  589  ;  though  after  credi- 
tors for  value,  Watson  v.  Parker,  6 
Beav.  288  ;  Dening  v.  Ware,  22  Beav. 
188  ;  Hales  v.  Cox,  32  Beav.  1 18  ; 
[Mallott  V.  Wilson,  (1903)  2  Ch.  494  ;] 
and  before  interest  allowed  by  the 
general  orders  of  the  Court  on  debts 
not  carrying  interest,  Garrard  v.  Din- 
orhen,  5  Hare,  213. 

And  the  same  principle  has  been 
applied  to  a  voluntary  promissory 
note,  Dawson  v.  Kearton,  3  Sm.  &  Gif. 
191.  But  though  a  voluntary  pro- 
missory note  can,  if  circulated,  be 
recovered  upon  at  law  by  a  hand  fide 
holder,  yet  it  is  conceived  that  the 
original  payee  cannot  recover  if  the 
maker  prove  want  of  consideration  ; 
and  if  this  be  so,  then,  as  equity 
follows  the  law,  this  debt  should  not 
be  allowed  in  equity ;  see  Vez  v. 
Emery,  5  Ves.  141  ;  Hill  v.  Wilson,  8 
L.  R.  Ch.  App.  901  ;  Ctirteis  v.  Adams, 
W.  N.  1875,  p.  53.  In  one  case  a 
person  gave  his  promissory  note  to 
a  trustee,  for  the  settlor's  natural 
daughter,  and  deposited  the  title 
deeds  of  an  estate  in  the  hands  of 
the  trustee  to  secure  the  debt,  and 
the  M.  R.  held  that  a  valid  trust  had 
been  created  of  the  amount ;  Arthur 
V.  Glarkson,  35  Beav.  458.  [And  a 
delivery  of  a  promissory  note  to  the 
donor's  executor  to  be  handed  over 
after  the   donor's  death   to  a  third 


person  on  her  fulfilling  a  condition 
was  held  to  create  a  trust  ;  Be 
Richards ;  Shenstone  v.  Brock,  36  Ch. 
D.  541.] 

A  bond  or  covenant  which  is  volun- 
tary at  first  may  acquire  support  from 
valuable  consideration  by  matter  ex 
post  facto ;  Payne  v.  Mortimer,  1  GifF. 
118 ;  4  De  G.  &  J.  447  ;  {Halifax 
Joint  Stock  Banking  Go.  v.  Gledhill, 
(1891)  1  Ch.  31.  For  reference  to 
decisions  at  law  showing  that  the 
assignor  of  a  debt  is  liable  to  be  sued 
by  the  assignee,  if  the  assignor  defeats 
his  own  assignment  by  getting  in  or 
releasing  the  debt,  and  that  if  the 
assignor,  being  a  settlor,  could  have 
been  sued  at  law  by  the  trustees,  it 
follows  that  his  estate  is  liable  in 
equity,  see  Be  Patrick,  (1891)  1  Ch. 
82,  88,  per  Lindley,  L.  J.]. 

{a)  A  child  may  plead  meritorious 
consideration  as  against  the  parent, 
but  of  course  a  parent  cannot  plead 
it  as  against  the  child  ;  Downing  v. 
Townsend,  Amb.  592. 

(6)  See  Bonham  v.  Newcomb,  2  Vent. 
365  ;  Leech  v.  Leech,  1  Ch.  Ca.  249  ; 
Fothergill  v.  Fothergill,  Freem.  256  ; 
Sear  v.  Ashwell,  cited  Gordon  v.  Gordon, 
3  Swans.  411,  note  ;  Watts  v.  Bullas, 

1  P.  W.  60  ;  Bolton  v.  Bolton,  Serjt. 
Hill's  MSS.  77  ;  S.  G.  3  Sw.  414,  note  ; 
Goring  v.  Nash,  3  Atk.  186  ;  Darley  v. 
Darley,  3  Atk.   399  ;  Hale  v.  Lamb, 

2  Eden,  292  ;  Evelyn  v.  Templar,  2  B. 
C.  C.  148  ;  Colman  v.  Sarrel,  1  Ves. 
jun.  50  ;  S.C'.S  B.  C.  C.  12  ;  Antrobus 
V.  Smith,  12  Ves.  39  ;  Bodgers  v.  Mar- 
shall, 17  Ves.  294  ;  Ellis  v.  Nimmo, 
LI.  &  G.  t.  Sngd.  333.  The  subject 
will  be  found  discussed  at  length  in 
3rd  ed.  p.  95. 

(c)  Antrobus  v.  Smith,  12  Ves.  46  ; 
Holloway  v.  Headington,  8  Sim.  325  ; 
Walrond  v.  Walrond,  Johns.  25. 
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the  equity  of  the  cestm  que  trust,  claiming  on  the  ground  of  meri- 
torious consideration,  would  not  bind  a  purchaser  or  creditors  (a). 
But  if  he  subsequently  made  a  voluntary  settlement,  or  died 
without  disposing  of  the  estate  by  act  inter  vivos,  then  the  old 
cases  were  that  the  equity  would  attach  as  against  the  volunteers 
under  the  settlement  (&),  a  devisee  or  legatee  (c),  the  heir-at-law 
or  next  of  kin  (d),  with,  however,  the  saving  clause,  that  the  Court 
would  not  have  enforced  it  even  as  against  these  classes  of  persons, 
where  they,  too,  could  plead  meritorious  consideration  (as  if  they 
were  the  children  of  the  settlor),  without  a  previous  enquiry  by 
the  Master,  whether  they  had  any  adequate  provision  inde- 
pendently of  the  estate  (e).  At  the  present  day,  however,  it  is 
conceived  that  even  as  against  volunteers  claiming  under  the 
settlor,  with  or  without  an  adequate  provision,  a  voluntary  agree- 
ment, whether  under  seal,  or  not,  cannot  be  enforced  on  the  mere 
ground  of  meritorious  consideration  (/). 
No  trust  imless  32.  It  is  obviously  essential  to  the  creation  of  a  trust,  that  there 
tioii  to  create  one.  should  be  the  intention  of  creating  a  trust,  and  therefore  if  upon 
a  consideration  of  all  the  circumstances  the  Court  is  of  opinion 
that  the  settlor  did  not  mean  to  create  a  trust,  the  Court  will  not 
impute  a  trust  where  none  in  fact  was  contemplated  (g). 
Field  V.  Lonsdale.  Thus,  where  a  person,  having  deposited  in  a  savings  bank  as 
much  money  in  his  own  name  as  the  rules  allowed,  deposited  a 
further  sum  in  his  name  as  trustee  for  his  sister,  but  without 
making  any  communication  to  her  ;  and  it  appeared  that  he  made 
such  deposit  with  a  view  of  evading  the  rules  of  the  bank,  and  not 
to  benefit  his  sister ;  and  by  the  Act  of  Parliament  he  retained  the 
control  of  the  fund  ;  the  Court  held  that  no  trust  was  created  (h). 
So,  if  a  person  indorse  and  hand  over  promissory  notes  with  the 
intention  of  making  a  testamentary  disposition,  the  transaction 
does  not  create  a  trust  inter  vivos  (i). 

(a)  Bolton  v.  Bolton,  3  Serjt.  Hill's  Holloway  v.  Headington,  8  Sim.  324  ; 
MSS.  77  ;  S.  G.  3  Sw.  414  note  ;  Joyce  v.  Hutton,  11  Ir.  Ch.  Eep.  123. 
Goring  v.  Nash,  3  Atk.  186  ;  Finch  v.  Ellis  v.  Nimmo,  LI.  &  G.,  t.  Sugd. 
Earl  of  Winchelsea,  1  P.  W.  277  ;  and  333,  must  be  considered  as  over- 
see Garrard  v.  Lauderdale,  2  R.  &  M  ruled. 
453,  454.  {g)  See  Gaskell  v.  Gaskell,  2  Y.  &  J. 

(6)  Bolton  V.  Bolton,  3  Serjt.  Hill's  502  ;  Hughes  v.  Stubbs,  1  Hare,  476  ; 

MSS.  77  ;  S.  C.  3  Sw.  414  note.  Smith  v.  Warde,  15  Sim.  56  ;  [Re  Pitt 

(c)  lb.  Bivers,  (1902)  1  Ch.  (C.A.)  403]. 

\d)   Watts  V.   Bullas,  1   P.  W.  60  ;  (7i)  Field  v.  Lonsdale,  13  Beav.  78  ; 

Goring  v.  Nash,  3  Atk.  186  ;  Bodgers  and  see  Davies  v.  Otty,  33  Beav.  540. 
V.  Marshall,  17  Ves.  294.  (i)  Be  Patterson's  Estate,  4  De  G. 

(e)  See  Goring  v.  Nash,  Bodgers  v.  J.   &  S.   422  ;    and  see  Kennard  v. 

Marshall,  uhi  sup.  Kennard,   8   L.    R.    Ch.   App.   230  ; 

(/)  Jefferys  v.  Jefferys,   Or.   &  Ph.  Maguire  v.  Dodd,  9  Ir.  Ch.  R.  452  ; 

138  :  Antrobus  v.  Smith,  12  Ves.  39  ;  [Towers  v.  Hogan,  23  L.  R.  Ir.  53]. 
Evelyn  v.  Templar,  2   B.  C.  C.  148  ; 
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33.  As  the  business  of  a  money  scrivener  is  now  almost  obsolete,  Money  scrivener. 
and  the  looking  for  and  procuring  investments  for  the  money  of 

clients  on  landed  security  is  now  commonly  transacted  by  solicitors, 
it  has  been  held  that  if  a  sum  of  money  be  placed  by  a  client  in  the 
hands  of  a  solicitor  for  investment,  the  mere  deposit  will  not  per  se 
create  the  relation  of  trustee  and  cestui  que  trust  between  the 
solicitor  and  the  client  (a).  [If  the  solicitor  is  merely  employed 
to  invest  in  a  particular  security  or  securities  to  be  approved  by 
the  client,  it  is  clear  that  the  relation  of  trustee  and  cestui  que 
trust  is  not  created  between  them,  but  it  may  be  otherwise  where 
the  solicitor  is  employed  generally  to  find  securities  and  invest  the 
money,  the  client  taking  little  or  no  part  in  the  business  (6). 

34.  A   letter   of  advice  that  a  special   credit  for  a  particular  TSpecial  credit.] 
sum  has  been  opened  with  the  person  writing  the  letter  in  favour 

of  a  third  person  to  whom  the  letter  is  sent,  and  that  it  will  be 
paid  rateably  as  certain  goods  are  delivered,  upon  receipt  of 
certificates  of  reception  of  the  goods,  will  not  of  itself  constitute  an 
equitable  assignment  or  specific  appropriation  of  moneys  in  the 
hands  of  the  person  writing  the  letter,  amounting  to  that  particular 
sum,  so  as  to  create  a  trust  thereof  in  favour  of  the  third  person  (c).] 

(a)  Mare  v.  Lewis,  4  Ir.  R.  Eq.  219  ;  178,  183  ;  Hamilton  v.  Lane,  25  L.  R. 

[and  see  Dooby  v.  Watson,  39  Ch.  D.  Ir.  188,  220.] 

178  ;  Hamilton  v.  Lane,  25  L.  R.  Ir.  [(c)  Morgan  v.  Lariviire,  7   L.   R. 

188,  218  ;  Mara  v.  Browne,  (1896)  1  H.  L.  423,  overruling  S.  C.  sub.  mom. 

Ch.  (C.A.)  199].  Larivihre  v.  Morgan,  7  L.  R.  Ch.  App. 

[(6)  Doohy  V.    Watson,   39  Ch.    D.  550.] 
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OHAPTEE  VII 

OF  THE  OBJECT  PROPOSED  BY  THE  TKUST 

Trusts,  with  reference  to  their  ohjed,  are  Lawful  or  Unlawful : 
the  former,  such  as  are  directed  to  some  legitimate  purpose ;  the 
latter  such  as  are  in  contravention  of  the  policy  of  the  law. 

SECTION  I 

or    LAWFUL    trusts 


legal  estate 
cannot  be  30 
dealt  with. 


Intention.  1.  The  general  and  primd  facie  rule  is,  that  the  intention  of 

the  settlor  is  to  be  carried  into  effect  {a). 

No  objection  to  a  2.  If  the  object  of  the  trust  do  not  contravene  the  policy  of 
the  law,  the  mere  circumstance  that  the  same  end  cannot  be 
effectuated  by  moulding  the  legal  estate  is  no  argument  that  it 
cannot  be  accomplished  through  the  medium  of  the  equitable. 
The  common  law  has  interwoven  with  it  many  technical  rules,  the 
reason  of  which  does  not  appear,  or  at  the  present  day  does  not 
apply ;  but  a  trust  is  a  thing  sui  generis,  and,  where  public  policy 
is  not  disturbed,  will  be  executed  by  the  Court. 

3.  In  legal  estates,  for  example,  a  fee  cannot,  except  by 
executory  devise,  be  limited  upon  a  fee^that  is,  cannot  be  shifted 
from  one  person  to  another ;  but  this  modification  of  property  was 
allowable  in  uses,  and  by  the  statute  of  Hen.  8  has  gained  ad- 
mittance into  legal  estates,  and  the  shifting  of  the  fee  from  one 
person  to  another  is  now  matter  of  daily  occurrence  in  settlements 
by  way  of  trust  (b). 

4.  At  law,  except  in  executory  devises,  a  freehold  contingent 
limitation  must  be  supported  by  a  freehold  particular  estate,  and 
if  the  contingent  limitation  do  not  vest  at  the  determination  of  the 


Fee  upon  a  fee. 


Contingent 
remainders. 


(a)  Attorney-General  v.  Sands,  Hard. 
494,  per  Lord  Hale  ;  Pawlett  v.  Attor- 
ney-General, ib.  469  ;  Bacon  on  Uses, 
79  ;   Burgess  v.   Wheats,  1  Eden,  195, 


per  Sir  T.  Clarke  ;  and  see  Attorney- 
General  V.  DedhamSchool,23  Beav,  355. 
(6)  See  Duke  of  Norfolk's  case,  3 
Ch.  Ca.  35. 
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particular  estate,  it  is  extinguished  (a),  but  to  trusts  the  rule  is 
held  not  to  be  applicable,  or,  as  the  doctrine  is  expressed,  the  legal 
estate  in  the  trustees  is  sufficient  to  support  all  the  equitable 
interests  (&). 

5.  At  law  a  chattel  real  can  by  executory  devise  only,  and  not  by  Limitations  of 
deed,  and  a  chattel  personal  can  neither  by  will  nor  by  deed,  be "  *  ^  ^' 
limited  to  one  person  for  life,  with  a  limitation  over  to  another ; 

but  in  trusts  a  chattel  interest,  whether  real  or  personal,  can  be 
subjected  to  any  number  of  limitations,  provided  there  be  no 
perpetuity  (c). 

6.  If  a  testator  before  the  Statute  of  Mortmain  {d)  had  devised  Trusts  for  a 

to  one  that  served  the  cure  of  a  church,  and  to  all  that  should  '=^''^'''' '"'  °''^P^^- 

serve  the  cure  after  him,  all  the  tithes,  profits,  &c. :   here,  as  the 

successive  curates  were  not  a  body  corporate,  they  were  incapable 

of  taking  the  legal  estate,  but  equity  carried  the  intention  into 

effect  by  way  of  trust,  and  decreed  the  devisee  or  heir  to  hold  in 

trust  for  the  persons  intended  to  be  benefited  (e).     So  on  the 

erection  of  a  chapel,  the  endowment  cannot,  without  an  Act  of 

Parliament,  be  transmitted  at  law  to  the  successive  preachers  and 

their  congregations,  but  the  ordinary  mode  of  accomplishing  the 

object  is  by  vesting  the  legal  estate  of  the  property  in  trustees 

(with  a  power  of  renewing  their  number  on  vacancies  by  death, 

&c.),  upon  trust  to  permit  the  preacher  and  congregation  for  the 

time  being  to  have  the  use  and  enjoyment  of  the  chapel. 

7.  The  limitation   of  an  estate  to  the  poor  of  a  parish  would  Trust  for  the 
at  law  be  void   (/),  because  the  rules  of  pleading  require   the  ^°°^  °  *  ^*™ 
claimants  to  bring  themselves  under  the  gift,  and  no  indefinite 
multitude,  without  public  allowance,  can  take  by  a  general  name  ; 

but  by  way  of  trust  they  are  capable  of  purchasing,  for  they  assert 
no  title  in  themselves,  but  only  require  the  trustee  to  keep  good 
faith  {g). 

8.  Again  an  advowson  cannot  at  law  be  given  to  a  parish  which  is  Trust  of  an  ad- 
not  a  corporate  body,  but  it  may  be  vested  in  trustees,  upon  trust  parishioner.  ^ 

[(a)  But  see  now  the   Contingent  according    to  the    intention   of    the 

Remainders'  Act,  1877  (40  &  41  Vict.  testator."    Per  M.R.  Abhiss  v.  Burney, 

c.  33).]  17  Ch.  D.  (C.A.)  211,  229  ;  and  see  Re 

(b)  Chapman  v.  BUssett,  Cas.  t.  Talb.  Freme,  (1891)  3  Ch.  167.] 

145  ;    Hopkins    v.    Hopkins,   ib.    43.  (c)  See  Lord  Nottingham's  observa- 

["  The  principle  is,  that  as  the  legal  tions  in  Duke  of  Norfolk's  case,  3  Ch. 

estate  in  the  trustees  fulfils  all  feudal  Ca.  32. 

necessities,   there    being    always    an  (rf)  9  Geo.  2.  c.  36  ;  now  repealed, 

estate  of  freehold  in  existing  persons  see  post,  p.  104. 

who  can  render  the  services  to  the  (e)  Anon,  case,  2  Vent.  349. 

lord,   there   is    no    reason   why  the  (/)  Co.  Lit.  3.  a. 

limitations  in  remainder  of  the  equit-  {g)  Gilb.  on  Uses,  44. 
able  interest  should  not  take   effect 
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the  clerk. 


for  the  "parishioners  and  inhabitants,"  that  is,  the  parishioners, 
being  inhabitants  (a)  of  a  parish.  [It  has  been  said  that  a] 
trust  of  this  kind  is  not  a  charity,  but  is  [to  be]  administered 
on  the  footing  of  an  ordinary  trust,  and  that  application  must  be 
made  to  the  Court,  not  by  way  of  information,  but  by  action  (b). 
The  case  of  an  advowson  held  in  trust  for  a  parish  has  been  called 
an  anomalous  one.  A  valid  trust,  for  the  benefit  of  a  parish  or 
the  parishioners  for  ever,  cannot  be  made,  except  on  the  ground 
that  it  is  a  charity;  and  the  reasoning  by  which  it  [has  been] 
sought  to  bring  it  under  this  head  is,  that  the  parishioners  who 
elect  get  no  personal  benefit,  but  it  is  a  mode  of  selecting  the 
charity  trustee,  for  the  incumbent  who  performs  divine  service 
and  ministers  to  the  spiritual  wants  of  the  parish  is  in  a  large 
sense  a  trustee  for  the  parish  (c).  [But  in  a  recent  case  this  was 
described  as  a  "  far-fetched  theory,''  and  it  was  held,  after  a  careful 
examination  of  the  earlier  authorities,  that  an  advowson  is  no 
exception  from  the  general  law  as  to  charitable  trusts  (d).] 
Who  shall  elect  9.  From  the  infinite  mischiefs  arising  from  popular  election  (e), 
the  Court,  where  the  settlement  does  not  expressly  give  the  election 
to  the  parishioners,  or  usage  has  not  put  such  a  construction  upon 
the  instrument,  will  infer  the  donor's  intention  to  have  been  that 
the  trustees  should  themselves  exercise  their  discretion  in  the 
election  of  a  clerk  for  the  benefit  of  the  parish  (/) ;  but  if  the 
language  of  the  instrument,  or  the  evidence  of  common  usage, 
prevent  such  a  construction,  then  the  parishioners,  as  the  cestuis 
que  trust  and  beneficial  owners  of  the  advowson,  will  be  entitled 
to  elect,  and  the  trustees  will  be  bound  to  present  the  person  upon 
whom  the  choice  of  the  electors  shall  fall  (g).  Had  the  point  been 
unprejudiced  by  decision.  Lord  Eldon  doubted  whether  the  Court 

(a)  Fearon  v.  Wehb,  14  Ves.  24,  per  cited  in  the  next  note,   the  obser- 

Chief  Baron  M'Donald  ;  ib.  26,  per  vations  of  Vice  -  Chancellor  Knight 

Baron  Graham  ;   Wainwright  v.  Bcig-  Bruce,   Attorney-Oeneral    v.    Cuming, 

shaw,  Eep.  t.  Hardwioke,  by  Ridg.  56,  2  Y.  &  C.  Ch.  Ca.  158  ;  and  the  Sale 

per  Lord  Hardwicke.  of  Advowsons  Act,    1856   (19   &  20 

(6)  Attorney-Oeneral  v.   Forster,   10  Vict,    c    50),    authorising     the    sale 

Ves.  344 ;   Attorney-General   v.  New-  of  advowsons  held    upon   trust  for 

combe,  14  Ves.  1 ;  Fearon  v.  Webb,ih.l9.  parishioners. 

(c)  Attorney-General  v.   Webster,  20  (/)  See  Edenborough  v.  Archbishop 

L.  E.  Eq.  483,  see  491  ;  [and  see  Be  of  Canterbury,  2  Russ.  106,  109  ;  At- 

St   Botolph's   Parish  Estates,    35   Ch.  torney-Oeneral   v.   Scott,  1   Ves.   413 ; 

D.   142  ;  Be  St  Bride's  Parish  Estate,  Attorney-General   v.    Foley,   cited   ib. 

35  Ch.  D.  147  n.].  418. 

1(d)  Be  St  Stephen's,  Coleman  Street,  (g)  Attorney-Generalv.  Parker,  ZAtk. 

39  Oh.  D.  492,  504,  505,  per  Kay,  J.  ;  577,  per  Lord  Hardwicke  ;  Attorney- 

and  see  Be  Church  Patronage  Trust,  General  v.  Forster,  10  Ves.  338,  341, 

(1904)  1   Ch.   41,  50  ;    (1904)  2  Ch,  per  Lord  Eldon  ;  Attorney-General  v. 

(C.A.)  643.]  Newcombe,  14  Ves.  6,  7,  per  eundem. 

(e)  See,   in  addition  to  the  cases 
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could  execute  such  a  trust,  at  least  otherwise  than  cy  pr&s  (a),  but, 
as  authority  has  now  clearly  settled  that  the  Court  must  undertake 
the  trust,  notwithstanding  the  difficulties  attending  it,  the  only 
subject  for  enquiry  is,  in  what  manner  a  trust  of  this  kind  will  be 
executed. 

10.  The  expression  "  parishioners  and  inhabitants  "  is,  in  itself,  Meaning  of 

,  J    ,  .       ,  J.         J  "  parishioners 

extremely  vague,  and  has  never  acquired  any  very  exact  and  ^^^  iuhabi- 
definite  meaning  (h) ;  but,  this  doubt  removed,  another  question  tants." 
to  be  asked  is,  are  women,  children,  and  servants,  who  are 
parishioners  and  inhabitants,  to  be  allowed  to  vote  ?  It  seems  the 
extent  of  the  terms  must  be  taken  secundum  suhjectam  materiam, 
with  reference  to  the  nature  of  the  privilege  which  the  cestuis  que 
trust  are  to  exercise  (c),  and,  if  so,  none  should  be  admitted  to  vote, 
who,  from  poverty,  infancy,  or  coverture,  are  presumed  not  to  have 
a  will  of  their  own  (d).  In  a  case,  where  the  election  was  given 
to  "the  inhabitants  and  parishioners,  or  the  major  part  of  the 
chief  est  and  discreetest  of  them,"  it  was  held  that  by  chief  est,  was  "Chiefest  and 
to  be  understood  those  who  paid  the  church  and  poor  rates,  and  by 
discreetest,  those  who  had  attained  the  age  of  twenty-one  (e) ;  but 
Lord  Hardwicke  said,  that,  even  where  "parishioners  and  in- 
habitants "  stood  without  any  restriction  at  all,  it  was  a  reasonable 
limitation  to  confine  the  meaning  to  those  who  paid  scot  and  lot, 
that  is,  who  paid  to  church  and  poor  (/) ;  and  so,  in  a  previous 
case,  it  seems  his  Lordship  had  actually  determined  (g).  The  Court 
of  Exchequer  adopted  a  similar  construction  in  the  Clerkenwell 
Case  (h),  though  it  does  not  appear  how  far  the  Court  was  guided 
in  its  judgment  by  the  evidence  of  the  common  usage  (i);  and 
Lord  Eldon,  in  a  subsequent  case,  restricted  the  election  to  the 
same  class  (J),  but  his  Lordship's  decree  was  possibly  fpunded 
on  the  circumstance,  that  those  only  who  paid  scot  and  lot  were 
admitted  to  the  vestry  (k) :  not  that,  for  the  purposes  of  election, 

(a)  Attorney-General  v.  Forster,  10      10  Ves.  339. 

Ves.  340,  342.  (d) .  See  Fearon  v.  Webb,  14  Ves..  27. 

(b)  Attorney-Generalv. Parker,3  Atk.  (e)  Fearon  v.  Webb,  14  Ves.  13. 
577  ;  Attorney- General  v.  Forster,  10  (/)  Attorney- General  v.    Parker,  3 
Ves.  339,  342.     See  further  as  to  the  Atk.  577  -,8.0.1  Ves.  43. 
Clerkenwell  case.   Garter  v.    Gropley,  (g)  Attorney-General  v.  Davy,  cited 
8  De  G.  M.  &  G.  680.     By  parishioners  ib.  ;  S.  G.  2  Atk.  212; 

and  inhabitants  in  vestry  assembled  (h)  Attorney-General  v^Ridter,sta.tei 

are  meant  the  persons  who  by  the  2  Russ.  101,  note. 

existing  law  constitute  the  vestry  ;  (i)  See  Attorney-General  v.  Forster, 

in  re  Hayle's  estate,  31  Beav.  139  ;  and  10  Ves.  345. 

see  Etherington  v.    Wilson,  20  L.  K.  (j)  Edenborough  v.    Archbishop  of 

Eq.  606,  1  Oh.  D.  (C.A.)  160.  Ganterbury,  2  Russ.  93. 

(c)  See  Attorney-General  v.  Forster,  (k)  See  ib.  110. 
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the  vestry  is  representative  of  the  parish  (a),  but  in  one  of  the 
oldest  documents  the  trust  was  said  to  be  for  "the  parishioners 
of  the  said  parish  at  a  vestry  or  vestries  to  he  from,  time  to  time 
holdenfor  the  said  parish"  (b).  But  where  the  instrument  creating 
the  trust  contains  merely  the  words  "  parishioners  and  inhabitants," 
the  Court  will  not  confine  the  privilege  of  voting  to  those  paying 
scot  and  lot,  if  it  appears  from  constant  usage  that  the  terms  are 
to  be  taken  in  a  wider  and  more  extensive  signification,  to  include, 
for  instance,  all  housekeepers,  whether  paying  to  the  church  and 

"Ratepayers."  poor  or  not  (c).  By  persons  paying  to  the  church  and  poor  must 
be  understood  persons  liable  to  pay,  though  they  may  not  have 
actually  paid  (d);  but  it  seems  to  be  a  necessary  qualification 
that  they  should  have  been  rated  (e),  unless,  perhaps,  the  name 
has  been  omitted  by  mistake  (/),  or  there  is  the  taint  of  fraud  (p")- 

Mode  of  electing.  n.  "With  respect  to  the  mode  in  which  the  votes  are  to  be  taken, 
it  is  clear  that  the  election  cannot  be  conducted  by  ballot,  not  only 
on  the  general  principle  that  the  ballot  is  a  form  of  proceeding 
unknown  to  the  common  law  of  England  (h),  but  also  on  the 
ground  that  the  right  of  voting  in  the  election  of  a  clerk  is  a 
privilege  coupled  with  a  public  duty,  and  the  trustees  have  a  right 
to  be  satisfied  that  the  voters,  in  the  exercise  of  their  right,  have 
fairly  and  honestly  discharged  their  duty ;  whereas  in  election  by 
ballot  there  are  no  means  of  ascertaining  for  whom  each  particular 
elector  voted  (i).  The  choice  of  the  candidate  must  therefore  be 
determined  by  one  of  the  modes  known  to  the  common  law,  viz. 
either  by  poll  or  a  show  of  hands  (_;').  However,  the  cestuis  que 
trust  may  expressly  agree  among  themselves,  that  they  will  abide 
by  the  declaration  of  the  result  of  the  ballot,  and  will  ask  ho 

(a)  Attorney-General    v.    Parker,    3  Canterbury,  2  Russ.  110. 
Atk.  578,  per  Lord  Hardwicke ;  At-  (g)  S.  0.  ib.  111. 
torney-General  V.  Forster,  10  Ves.  340,  Qi)  Faulkner   v.   Elger,  4,B.. .&   C. , 
344,  per  Lord  Eldon.  449. 

(b)  See  Edenborough  v.   Archbishop  (i)  Edenborough    v.    Archbishop    of 
of  Ganterbury,  2  Rusa.  94.  Canterbury,  2  Russ.  105,  108,  109,  per 

(c)  Attorney-General    v.    Parker,    3  Lord  Eldon. 

Atk.  577  ;  S.  G.l  Ves.  43.    [Now  that  (j)  See  ib.  106, 110.    [Some  doubt 

the   compulsory  payment  of  church  has,  however,  been  thrown  upon  thisin 

rates  has  been  abolished  by  the  Com-  the  recent  case  of  Shaw  v.  Thompson, 

pulsory  Church  Rates  Abolition  Act,  3  Ch.  D.  233,  in  which  V.  C.  Bacon 

1868  ■  (31  &  32  Vict.  c.  109),  paying  intimated  an  opinion,  that  as,  under 

such  rates  cannot,  it  is  conceived,  be  the  modern  mode  of  voting  by  ballot 

regarded  as  necessary  in  any  case  for  papers,  no   objection  could  now   be 

a  qualification  to  vote.]  taken  as   in  the  case  of  Faulkner  v. 

(d)  See  Attorney-General  v.  Forster,  Elger,  vhi  sup.,  to  a   ballot  on   the 
10  Ves.  339,  346.  ground  that  it  afforded  no  opportunity 

(e),  Edenborough    v.    Archbishop    of      for   a   scrutiny,  an   election  by  that 
Ganterbury,  2  Russ.  110.  means  would  Idb  valid.] 

(/)  Edenborough  v.    Archbishop  of  ... 
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questions  how  the  individual  votes  were  given ;  or  such  a  con- 
tract may  be  inferred  from  long  and  clear  antecedent  usage  (a). 
But  it  is  said  an  agreement  of  this  kind  can  apply  only  to  each 
particular  election  as  it  occurs,  for  any  one  parishioner  has  a  right 
to  insist  that  the  coming  election  shall  be  conducted  on  a  different 
principle;  it  would  be  a  bold  thing  to  say,  that  the  parish  of 
to-day  could  bind  the  parish  of  to-morrow  to  deviate  from  the 
original  and  legitimate  mode  (h). 

[Where  an  election  had  taken  place,  the  Court,  although  of 
opinion  that  the  proceedings  in  vestry  determining  the  mode  of 
election  had  been  illegal  and  irregular,  refused  to  set  the  election 
aside,  in  the  absence  of  evidence  that  the  election  itself  had  been 
improperly  conducted,  or  that  any  voter  had  been  prevented  from 
recording  his  vote  (c).] 

12.  Again,  upon  principles  founded  on  the  Law  of  Tenure,  the  Trusts  for 
freehold  in  prcesenti  must  be  vested  in  some  person  in  esse ;  but  accumulation, 
under  the  system  of  trusts,  which  are  wholly  independent  of  feudal 
rules,  a  settlor  may  give  directions  for  an  accumulation  of  rents 
and  profits,  and  it  does  not  vitiate  the  trust  that  there  is  no 
ascertained  owner  of  the  equitable  freehold  in  possession  (d). 

But  trusts  for  accumulation  must  be  confined  within  the  limits  Trusts  for 
established  against  perpetuities.    A  settlor  is  permitted  (by  analogy  accumulation 
to  the  duration  of  a  regular  entail  under  a  common  law  convey-  a  perpetuity. 
ance)  to  fetter  the  alienation  of  property  for  a  life  or  lives  in  being 
and  twenty-one  years ;  and  the  power  of  preventing  the  enjoyment 
of  property,  by  directing  an  accumulation  of  the  annual  proceeds, 
is  restricted  to  the  same  period.     If  the  trust  exceed  this  boundary 
it  is  void  in   toto,  and  cannot  be   cut   down  to   the   legitimate 
extent  (e). 

But  no  objection  exists  on  the  ground  of  a  perpetuity,  where  Phipps  v. 
rents,  though  directed  to  be  accumulated,  are  applicable  as  a  vested    ^  ^^^' 
interest  de  anno  in  annum.     Thus,  where  a  testatrix  devised  a 
term  which  had  thirty-three  years  to  run,  upon  trust,  from  time  to 
time,  to  lay  out  the  profits  in  the  purchase  of  lands  to  be  settled 
upon  A.  for  life,  remainder  to  B.  in  tail,  remainders  over,  here, 

{a)  See  Edenborough  v.  Archbishop  of  432  ;  Lord  Southampton  v.  Marquis  of 

Canterbury,  2  li\jsa.  105,  106,  ion,  109.  Hertford,   2  V.   &  B;  54  ;    Gwtis  v. 

(b)  See  2    Russ.    106;     [Shaw    v.  Lukin,5  Beav.  147;  Boughton  v.  James, 

Thompson,  3  Ch.  D.  233].  1  Coll.  26  ;  S.  G.  on  appeal,  1  H.  L.  C. 

Uc)  Shaw  V.  Thompson,Z  Ch.  D.  233.]  406 ;  Browne  v.  Stoughton,  14  Sim.  369 ; 

((2)  See  Pearne'a  C.  R.  by  Butler,  Scarisbrick  v.    Skehnersdale,   17    Sim. 

537,  note  (a^)  ;   [Abbiss  v.  Burney,  17  187  ;  Turvin  v.  Newcombe,  3  K.  &  J. 

Ch.  D.  (O.A.)  211].  16  ;  [Cochrane  v.  Cochrane,  11  L.    R. 

(e)  Marshall  v.  Holloway,  2  Swans.  Ir.  361,  and  see^osi,  p.  108]. 
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Thellusson  Act. 


Act  embraces 
both  simple  and 
compound 
accumulation. 


inasmuch  as  the  cestuis  que  trust  could  at  any  time  call  for  the 
investment  of  the  rents  in  land,  and  when  B.  attained  his  age,  and 
could  suffer  a  recovery,  A.  and  B.  were  entitled  to  call  for  the 
assignment  of  the  lease,  it  was  held  the  trust  was  good  (a).  And 
generally,  although  there  be  an  accumulation  directed  which  might 
by  possibility  extend  beyond  a  life  in  being  and  twenty-one  years, 
yet  if  the  whole  beneficial  interest  in  the  accumulations  must  by 
the  terms  of  the  settlement  become  vested  within  a  life  in  being 
and  twenty-one  years,  there  is  no  perpetuity,  for  in  this  case  the 
beneficiaries  may  immediately  upon  the  vesting,  and  therefore 
within  the  allowed  limits,  put  an  end  to  the  accumulation  (5). 

13.  By  the  Accumulations  Act,  1800  (39  &  40  Geo.  3.  c.  98), 
commonly  called  the  Thellusson  Act,  the  period  of  accumulation 
was  further  restricted  by  limiting  it  to  "  the  life  or  lives  of  any 
grantor  or  grantors,  settlor  or  settlors  ;  or  the  term  of  twenty-one 
years  from  the  death  of  the  grantor,  settlor,  devisor,  or  testator ; 
or  during  the  minority,  or  respective  minorities,  of  any  person  or 
persons  who  shall  be  living,  or  in  ventre  sa  mere,  at  the  time  of 
the  death  of  the  grantor,  devisor,  or  testator ;  or  during  the 
minority,  or  respective  minorities,  of  any  person  or  persons  who, 
under  the  uses  or  trusts  of  the  deed,  surrender,  will,  codicil,  or 
other  assurance  directing  such  accumulations,  would,  for  the  time 
being,  if  of  full  age,  be  entitled  unto  the  rents,  issues,  and  profits, 
or  the  interest,  dividends,  or  annual  produce  so  directed  to  be 
accumulated." 

The  following  points  have  been  resolved  upon  the  construction 
of  this  Act — 1.  The  statute  embraces  simple  as  well  as  compound 
accumulation.  By  the  former  is  meant  the  collection  of  a  principal 
sum  by  the  mere  addition  of  the  annual  proceeds,  while  the 
interest  upon  the  accumulating  funds  either  results  undisposed  of 
to  the  settlor  or  his  representative,  or  passes  to  the  residuary 
devisee  or  legatee.  Compound  accumulation  is,  where  not  only 
the  income  de  anno  in  annum  is  added  altogether,  but  the  fund- 
is  further  increased  by  the  interest  upon  the  income  (c).     2.  The 


(a)  Phipps  V.  Kelynge,  2  V.  &  B.  57, 
note  (6).  In  Curtis  v.  Lukin,  5  Beav. 
147,  the  accumulation  was  held  to  be 
void,- as  the  respective  iiiterestsof  the 
parties,  could  not  be  ascertained  until 
the  time  of  renewal  arrived.  The 
parties  might  or  might  not  agree 
upon  a  distribution  amongst  them- 
selves during  the  interim,  but  this 
could  not  affect  the  legal  construction. 


(5)  Oddie  v.  Brown,  4  De  G.  &  Jon. 
179  ;  Bateman  v.  Hotchhin,  10  Beav. 
426  ;  Baco-a  v.  Proctor,  T.  &  R.  31  ; 
and  see  Briggs  v.  Earl  of  Oxford,  1 
De  G.  M.  &  G.  363;  TVilKams  v. 
Lewis,  6  H.  L.  Cas.  1013. 

(c)  Shaw  -v.. Rhodes,  1  M.  &  Cr.  135  ; 
S.  C.  by  title  of  Evans  v.  Hellier,  5 
CI.  and  Fin.  114. 
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Act  applies,  though  the  accumulating  fund  be   from  the  first  a  Applies  to  case 
vested  interest,  so  that  not  the  right  to  the  enjoyment,  but  only  enfoym^ent"'^ 
the  actual  enjoyment,  is  suspended ;   as  where  a  settlor   directs  though  the 
rents  to  be  accumulated  to  raise  a  certain  sum  for  A.,  to  be  paid  enjoyment  be 
to  him  on  the  completion  of  the  accumulation ;  so  that  A.  has  a  '^'^^ted. 
vested  interest  in  the  rents  as  they  arise  (a).     3.  An  accumula- 
tion can  be  directed  for  one  only  of  the  periods  allowed  by  the 
statute,  and  not  for  two  or  more  of  the  periods  combined  (5). 
4.  The  accumulation,  though  directed  to  commence  not  at  the 
testator's  death,  but  at  some  subsequent  period,  must  still  termi- 
nate at  the  expiration  of  twenty-one  years  from  the  testator's 
death  (c),  and  the  term  of  twenty-one  years  is  to  be  reckoned 
exclusive  of  the  day  on   which  the  testator  died  {d).     5.  If  the  Where  the  limit 
trust  exceeds  the  limits  prescribed  by  the  statute,  but  not  the  trust  is  good^ 
limits  allowed  by  the  common   law,  the  accumulation   will   be  ^^  *"'"^''- 
established  to  the  extent  permitted  by  the  Act,  and  will  be  void 
for  the  excess  only  (e).     6.  If  an  accumulation  be  not  expressed, 
but  implied,  as  in  the  gift  of  a  residue  to  all  the  children  of  A., 
and  no  life  estate  given  to  A.  himself,  so  that  the  class  cannot  be 
ascertained  until  his  death,  and  the'  fund  must  accumulate  during 
the  interim,  it  is  the  better  opinion,  as  originally  decided  by  Lord 
Langdale  (/),  that  the  prohibition  of  the  statute  was  meant  to 
apply  {g).     The  late  Vice-Chancellor  of  England  observed  that 
the  statute  was  intended  only  to  put  an  end  to  accumulations 
expressly  directed  (/i) ;  and  in  a  subsequent  case  before  him  so 
decided  {i).    And  the  same  view  was  adopted  by  Sir  J.  Eomilly, 
Master  of  the  Eolls  {j).     But  the  decision  in  the  last  case  in  which 
the  Master  of  the  Eolls  so  held  was  reversed  on  appeal  by  the 
Lord  Chancellor  and  Lord  Justices,  and  though  the  reversal  rested 
upon  the  ground  that,  as  the  will  was  worded,  an  accumulation 
was  expressly  directed  {k),  the  Lord  Chancellor  felt  himself  called 

{a)  Shaw  V.  Rhodes,  1  M.  &  Or.  135  ;  v.  Poidden,  3  Hare,  565  ;   [Be  Pope^ 

and  see  Oddie  v.  Brown,  4  De  G.   &  (1901)  1  Ch.  64]. 
Jon.  179.  (/)  M' Donald    v.   Bryce,   2   Keen, 

(5)  Wilson  V.   Wilson,  1  Sim.  N.S.  276. 
288  ;   [Jagger  v.   Jogger,  25   Ch.   D.  {g)  Morgan  v.  Morgan,  4  De  G.  & 

729] ;    see   Lady   Bosslyn's   Trust,    16  Sm.  170 ;  Tench  v.  Cheese,  0  De  G.  M. 

Sim.  391.  &  G.  453. 

(c)  Attorney-General  v.   Poulden,  3  (h)  Elborne  v.  Goode,  14  Sim.  165. 
Hare,  555.  (i)  Corporation     of    Bridgnorth    v. 

(d)  Gorst  V.  Lowndes,  11  Sim.  434.  Collins,  15  Sim.  538. 

(e)  Griffiths  v.    Vere,  9   Ves.    127  ;  {j)  Bryan  v.  Collins,  16  Beav.  14  ; 
Longdon    v.    Simson,    12    Ves.    295  ;  Tench  v.  Clieese,  19  Beav.  3. 

Haley  v.  Bannister,  4  Mad.  275  ;  Sliaw  {h)  Tench  v.  Clieese,  6  De  G.  M.  &  G. 

V.  Rhodes,  1  M.  &  Or.  155  ;  Crawley  v.      453.     [In  lie  Cox,  W.  N.,  (1900)  p.  89, 
Crawley,  7  Sim.  427  ;  Attorney-General      a  direction  to  "retain  and  set  apart" 
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To  whom  the 
excess  shall 
belong. 


Subsequent 
limitations  not 
accelerated. 


ttpersonalestite. 


upon  to  say  that  the  distiaction  taken  by  the  Master  of  the  EoUs 
between  an  accumulation  expressed  and  an  accumulation  implied 
was  untenable ;  and  he  justly  remarked  as  to  the  case  of  infancy 
(cited  in  support  of  the  opposite  view),  that  if  of  age,  the  infant, 
instead  of  spending,  might  accumulate  the  rents,  and  the  Court 
did  no  more  than  exercise  a  discretion  for  the  infant,  which  was 
a  very  different  thing  from  creating  a  suspense  fund  to  go  to 
somebody  who  had  no  title  during  the  accumulation. 

The  statute  proceeds  to  declare,  that  "  the  produce  of  the  pro- 
perty, so  long  as  the  same  shall  be  directed  to  be  accumulated 
contrary  to  the  provisions  of  the  Act,  shall  go  to  and  be  received 
by  such  person  or  persons  as  would  have  been  entitled  thereto 
if  such  accumulation  had  not  been  directed." 

14.  If  there  be  a  series  of  limitations  of  real  estate,  and  one  of 
them  be  upon  trust  to  accumulate  the  rents  beyond  the  limits 
allowed  by  the  Act,  the  subsequent  limitations  are  in  general  not 
accelerated ;  but  the  interim  limitation,  which  is  void  under  the 
Act,  will  result  for  the  benefit  of  the  heir-at-law  (a) ;  and  if  the 
resulting  trust  be  a  chattel  interest,  carved  out  of  real  estate,  it 
will  devolve,  on  the  death  of  the  heir,  on  the  personal  representa- 
tive of  the  heir  (&) ;  and  if  the  resulting  interest  be  an  estate  'pur 
autre  vie,  it  is  the  better  opinion  that  it  also  goes  to  the  heir's 
personal  representative  (c).  But  under  the  Wills  Act,  1  Vict, 
c.  26,  sect.  25,  if  the  will  contain  a  residuary  devise  (d),  and  there 
is  no  evidence  of  a  contrary  intention  on  the  face  of  the  will,  the 
void  accumulations  will  go  to  the  residuary  devisee. 

15.  In  personal  estate,  if  there  be  a  residuary  legatee,  the 
excess  beyond  the  allowed  period  of  accumulation  will  fall  into 
the  residue  (e),  [the  will  being  construed  independently  of  the 


was  held  equivalent  to  a  direction  to 
accumulate  within  the  meaning  of 
the  Act.] 

(a)  Eyre  v.  Marsden,  2  Keen,  564  ; 
Nettleton  v.  Stephenson,  3  De  G.  & 
Sm.  366  ;  Edwards  v.  Tuch,  3  De  G. 
M.  &  G.  40  ;  Re  Drakeley's  Estate,  19 
Beav.  395  ;  Green  v.  Gascoyne,  11  Jur. 
N.S.  145  ;  &  C.  4  De  G.  J.  &  S.  565  ; 
Smith  V.  Lomas,  10  Jur.  N.S.  743  ; 
Talbot  V.  Jevers,  20  L.  R.  Eq.  255  ; 
and  see  Griffiths  v.  Vere,  9  Ves.  127. 
In  Trickey  v.  Trickey,  3  M.  &  K.  560, 
the  testator's  daughter  was  held  en- 
titled to  the  excess  of  the  accumula- 
tions, but  smnhle  not  as  a  tenant  for 
life,  but  as  the  testator's  heiress-at-law. 
In  Shaw  v.  Rhodes,  1  M.  &  Or.  135  ; 
S.  C.  by  the  title  of  Evans  v.  Uellier, 


5  CI.  &  Fin.  114,  Thomas,  the  devisee 
subject  to  the  accumulations,  took  the 
excess  beyond  the  limits  of  the  statute ; 
but  James  Shaw  was  probably  the 
testator's  heir,  and  as  James  had  died 
before  the  institution  of  the  suit, 
Thomas,  it  is  likely,  thereupon  became 
the  heir  of  the  testator,  and  took  in 
that  character.  But  see  Re  Clulow's 
Trust,  1  J.  &  H.  648. 

(h)  Sewell  v.  Denny,  10  Beav.  315. 

(c)  Barrett  v.  Buck.  12  Jur.  771  ; 
see  Halford  v.  Stains,  16  Sim.  488, 
contra. 

[(d)  As  to  the  meaning  of  this  ex- 
pression, see  Mason  v.  Ogden,  (1903) 
A.  C.  (H.L.)  1.] 

(e)  Haley  v.  Bannister,  4  Mad.  275  ; 
O'Niell  V.  Lucas,  2  Keen,  313  ;  Webb 
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Thellusson  Act,  and  the  Act  then  applied  to  the  state  of  things 
so  determined  (a);]  and  where  the  residue  is  settled  on  A.  for 
life,  remainder  to  B.,  will  form  p9,rt  of  the  capital  (6).  [If  there 
is  no  residuary  gift,  or  none  applicable  in  prcesenti,  there  will  be 
an  intestacy  (c).] 

16.  If  the  subject  of  the  accumulation  be  the  income  of  the  Residue. 
residue  itself,  the  void  accumulation  will,  according  to  the  nature 

of  the  residue,  i.e.  real  or  personal,  result  to  the  heir-at-law  or  to 
the  next  of  kin  {d). 

17.  If  an  estate   be    devised   subject   to   a    void   direction   to  Charge. 
accumulate  in  such  terms  that  the  void  accumulation,  if  valid, 
would  have   been  construed    a    mere   charge,   it  will,   like   any 
other    charge    which    fails    (e),    sink    for    the    benefit    of    the 
devisee  (/). 

18.  Lastly,  the  statute  provides,  that  "  nothing  in  the  Act  con-  Exceptions  fiom 
tained  shall  extend  to  any  provision  for  payment  of  debts  {g),  of 

any  grantor,  settlor,  or  devisor,  or  other  person  or  persons,  or  for 
raising  portions  for  any  child  of  the  settlor  or  devisor,  or  any 
person  talcing  an  interest  under  the  settlement  or  devise,  or  to 
any  direction  touching  the  produce  of  timber  or  loood."  The 
words  "  any  other  person  or  persons  "  authorise  a  grantor,  settlor, 
or  devisor  to  provide  for  the  debts  of  any  stranger  whomsoever  (Ji) ; 

V.  Welibj^'Baa.v.iQZ;  Attorney-General  [(c)  Be  Travis,  (1900)  2  Ch.  (C.A.) 

V.   Poulden,  3   Hare,   555 ;   Jones  v.  541.] 

Maggs,   9  Hare,   605  ;    Re  Drakeley's  (d)  M'Donald  v.  Bryce,  2  Keen,  276  ; 

Estate,  19  Beav.  395  ;  [Be  Parry,  60  Eyre  v.  Marsden,  2  Keen,  564 ;  Pride 

L.  T.  N.S.  489].  V.  Fooks,  2  Beav.  430  ;  Elborne  v.  Goode, 

[(a)J?ePaiT2/,60L.T.N.S.  489,491;  14  Sim.   165;   Bourne  v.   Buckton,  2 

Weatherall  v.    Thornlurgh,  8  Ch.  D.  Sim.  N.S.  91 ;  Edwards  v.  Tuck,  3  De 

(C.A.)  261,  268  ;  and  see  Wharton  v.  G.  M.   &  G.  40  ;   Mathews  v.  Keble, 

Masterman,  (1895)  A.  C.  186,  200.]  4  L.  E.  Eq.  467  ;  3  L.  E.  Ch.  App. 

(6)  Crawley   v.     Grawley,    7    Sim.  691  ;   Simmons  v.  Pitt,  8   L.  E.  Ch. 

427 ;  [Be  Pope,  (1901)  1  Ch.  64  (per  App.  978  ;  Talbot  v.  Jevers,  20  L.  E. 

Farwell  J.  disapproving  the  decision  Eq.  255  ;  [Weatherall  v.   Thornburgh, 

of  Malins  V.  G.  in  Be  Phillips,  49  8  Ch.  D.  (C.  A.)  261  ;  Be  Mason,  (1891) 

L.  J.  Ch.  198).     The  ratio  decidendi  3  Ch.  467]. 

of  Be  Pope    appears    to    be  that  a  (e)  See  Tucker  v.  Kayess,  4  K.  &  J. 

direction  that  the  accruing  income  of  339. 

a  fund  should  be  invested,  and  the  (/)  Be  Clulow's  Trust,  1  J.  &  H. 
income  of  the  investment  paid  to  a  639  ;  Combe  v.  Hughes,  34  Beav.  12  ; 
tenant  for  life,  is  not  a  direction  for  2  De  G.  J.  &  S.  657. 
accumulation.  But,  on  the  other  {cf)  Bateman  v.  Hotchkin,  10  Beav. 
hand,  there  is  force  in  the  observa-  426.  [A  provision  for  recoupment  of 
tion  of  Malins,  V.  C.  in  Be  Phillips,  debts  already  paid  is  not  a  provision 
that  "  to  go  on  investing  the  income  for  payment  of  debts  within  the 
(after  the  twenty-one  years)  is,  to  meaning  of  the  section  :  see  Be  Heath- 
all  intents  and  purposes,  to  go  on  cote,  (1904)  1  Ch.  826,  folio  wing  Tewari 
accumulating,  but  the  Thellusson  Act  v.  Lawson,  18  L.  E.  Eq.  490.] 
says  that  the  accumulations  shall  stop  (/;,)  See  Barrington  v.  Liddell,  2  De 
at  the  end  of  the  twenty-one  years"].  G.  M.  &  G.  497  ;  10  Hare,  415. 
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and  the  exceptioa  in  the  statute  extends  to  liabilities  of  a 
testator,  though  no  debt  had  actually  accrued  at  the  time  of  his 
death  (a).  By  children  must,  of  course,  be  understood  exclu- 
sively legitimate  children  (b).  [By  "  portion  "  is  meant  a  sum  of 
money  secured  to  a  child  out  of  property  either  coming  from  or 
settled  upon  its  parents,  and  the  benefit  is  none  the  less  a  portion 
because  it  is  given  not  to  younger  children  only,  but  to  all  the 
children :  thus  where  there  is  a  direction  to  accumulate  a  part  of 
the  income  until  the  youngest  child  attains  twenty-one,  and  then 
to  distribute  amongst  the  children,  the  rest  of  the  income  being 
payable  to  the  parent,  the  accumulated  fund  is  a  "portion"  (c).] 
The  accumulation  to  be  protected  by  the  clause  must  be  a  pro- 
vision for  raising  portions  out  of  the  corpus,  not  an  accumulation 
of  the  corpus  itself,  for  the  purpose  of  making  a  gift  of  the  aggre- 
gate fund  (d),  and  must  be  a  provision  for  children  certain,  and 
not  a  chance  limitation  in  favour  of  any  child  that  may  happen 
to  survive  certain  persons  not  necessarily  standing  in  the  relation 
of  parent  and  child,  but  uncles  or  aunts,  &c.  (e).  By  "  taking  an 
interest  under  the  devise"  is  meant  a  substantial  interest.  A 
small  annuity,  for  instance,  to  the  parent,  would  not  justify  an 
accumulation  of  the  residue  of  the  rents  beyond  the  limits  of  the 
Act  for  raising  portions  for  the  children  (/);  and  it  was  once  con- 
sidered that  it  was  necessary  that  an  interest  should  be  taken,  not 
merely  under  the  will  generally,  but  under  the  particular  gift,  devise, 
or  bequest,  which  contained  the  provision  for  accumulation  (g) ;  but 
this  view  has  since  been  overruled,  so  that  now,  if  the  person  take 
a  substantial  interest  in  any  property  under  the  will,  it  is  sufficient 
(h).  The  portions  intended  by  the  Act  are  not  necessarily  portions 
created  by  the  deed  or  will  directing  the  accumulation,  but  may 
be  portions  pre-existing  (i). 

(a)  Varlo  v.  Faden,  27  Beav.  255  ;  (/)  Shaw  v.  Rhodes,  1  M.  &  Cr.  159  ; 
1  De  G.  P.  &  J.  211 ;  [and  see  iJe  Mason,  and  see  Bourne  v.  Buckton,  2  Sim. 
(1891)  3  Ch.  467].                                       JN.S.  91  ;   but  see   Evam  v.  Eellier, 

(b)  Shaw  V.  Rhodes,  1  M.  &  Cr.  135,  5  CI.  &  Fin.  127  ;  Barrington  v. 
see  159.  Liddell,    2    De    G.    M.    &   G.    500; 

[(c)  Re  Stephens,  (1904)  1  Ch.  322,  Edivards  v.  Ttich,  3  De  G.  M.  &  G.  63. 
per  Buckley,  J.]  (s)  Bourne  v.  Buckton,  2  Sim.  N.S. 

(d)  Eyre  v.  Marsden,  2  Keen,  564 ;  91,  see  101  ;  Morgan  v.  Morgan,  4  De 
Bourne  v.  Buckton,  2  Sim.  N.S.  91  ;  G.  &  Sm.  164. 

Edwards  v.  Tuck,  3  De  G.  M.  &  G.  (h)  Barrington  v.  Liddell,  10  Hare, 

40  ;   Jones  v.   Maggs,  9   Hare,  605  ;  415  ;  2  De  G.  M.  &  G.  500  ;  Edwards 

Wildes  V.  Davies,  1  Sm.  &  Gif.  475  ;  v.  Tuck,  3  De  G.  M.  &  G.  40  ;  BuH  v. 

Watt  V.  Wood,  2  Dr.  &  Sm.  56  ;  [Re  Stmt,  10  Hare,  415  ;  and  see  Watt  v. 

Walker,  54  L.  T.  N.S.  792  ;]  and  see  Wood,  2  Dr.  &  Sm.  60. 

Beech  v.  St  Vincent,  3  De  G.  &  Sm.  678.  (i)  Halford  v.  Staitis,  16  Sim.  488  ; 

In  Burt  V.  Sturt,  10  Hare,  427,  this  was  Barrington  v.  Liddell,  2  De  G.  M.  &  G. 

said  to  be  " a  shadowy  distinction."  498 ;  Middleton  v.  Losh,  1  Sm.  &Gif.  61 ; 

(e)  Bart  v.  Stii,rt,  10  Hare,  415.  and  see  Burt  v.  Sturt,  10  Hare,  415. 
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[19,  A  direction  by  will  to  pay  out  of  the  income  of  the  [Direction  to 
testator's  property  the  premiums  on  a  policy  of  assurance  effected '^^^fP^P'^'^^"^ 
on  the  life  of  another  person  by  the  testator  in  his  lifetime,  or  to 
be  effected  after  his  death  on  the  life  of  a  person  in  esse  at  his 
death,  is  not  an  accumulation  within  the  Act,  and  may  be 
continued  after  the  expiration  of  twenty-one  years  from  the 
testator's  death  (a) ;  and  a  direction  to  apply  a  yearly  sum  out  of  the 
rents  of  leaseholds,  held  for  a  term  of  more  than  twenty-one  years, 
in  effecting  and  keeping  on  foot  a  policy  of  insurance  to  secure  the 
replacement  at  the  end  of  the  term  of  the  capital  that  would  be 
lost  through  not  selling  the  leaseholds,  was  held  not  to  fall  within 
the  Act  (5). 

20.  A  direction  for  the  application  of  income  in  the  repairing  [Trust  for 
and  reinstating  of  buildings   in  due  course  in  the  execution   of  refnstatnig" 
the  trusts  of  a  settlement  or  will  is  not  an  accumulation  within  liuildings.] 
the  meaning  of   the   Thellusson  Act,   but  if   the  direction  goes 
further,  and  extends  to   expenditure  in  erecting  new  buildings. 

or  in  providing  against  mere  possible  future  liability,  it  is  to  that 
extent  an  accumulation  to  which  the  Act  applies  (c). 

21.  By   the   Accumulation  Act,   1892  (d),  it  is   enacted  that  [Accumulation 
"  no  person  shall,  after  the  passing  of  this  Act,  settle  or  dispose  oHand  only 
of  any  property  in  such  manner  that  the  rents,  issues,  profits,  or  restricted  to 
income  thereof  shall  be  wholly  or  partially  accumulated  for  the  ™™°"  '^^'J 
purchase  of  land  only,   for   any   longer  period  than  during  the 
minority  or  respective  minorities  of  any  person  or  persons  who, 

under  the  uses  or  trusts  of  the  instrument  directing  such 
accumulation,  would,  for  the  time  being,  if  of  full  age,  be  entitled 
to  receive  the  rents,  issues,  profits,  or  income  so  directed  to  be 
accumulated."  The  Act  applies  to  a  will  made  before  and  coming 
into  operation  after  the  Act  (e),  and  is  not  confined  to  the  minority 
of  persons  born  in  the  testator's  lifetime  (/).  The  word  "  land  "  in 
the  Act,  when  read  in  conjunction  with  the  Interpretation  Act,  1889 
(52  &  53  Vict.  c.  63),  includes  incorporeal  as  well  as  corporeal 
hereditaments  {g) ;  and  a  direction  to  accumulate  for  the  purchase 

[(a)  Bassil  v.  Lister,  9  Hare,  177 ;  of  incumbrances  on  the  devised 
Be  Vaughan,  W.  N.  1883,  p.  89  ;  and  estates,  or  purchase  of  other  estates 
see  Vine  v.  Raleigh,  (1891)  2  Ch.  13,  to  like  uses,  was  held  available  only- 
Si,  per  Chitty,  J.]  for    the    former    purpose  ;    and    in 

[(6)  Re  Gardiner,  (1901)  1  Ch.  697.]  Re  Baroness  Llanover,  (1907)  1   Ch. 

[(c)  Vine  v.  Raleigh,  (1891)  2  Ch.  629,  a  mortgage  for  the  purpose  of 

(O.A.)  13  ;  Re  Mason,  (1891)  3  Ch.  raising  estate  duty  was  held  to  be  an 

467.]  "incumbrance"     within     the     same 

[(d)  55  &  56  Vict.  c.  58,  s.  1  ;  see  trust.] 

Re  Damon,  W.  N.  1895,  p.  102.]  [(/)  Re  C'attell,  (1907)  1  Ch.  567.] 

[(e)  Re  Baroness  Llanover,  (1903)  2  [(g)  Re  Glutterbuch, (1901)  2  Ch.  285.] 
Ch,  330,  where  a  trust  for  discharge 
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Scotland  and 
Ireland. 


of  "real  estate"  is  a  direction  to  accumulate  for  the  purchase  of 
"  land  only  "  within  the  Act  (a).] 

22.  Scotland  was  expressly  excepted  from  the  Act  of  1800 ; 
but  it  was  extended  to  that  country  by  The  Entail  Amendment 
Act,  1848  (11  &  12  Vict.  c.  36),  sect.  41. 

As  the  statute  was  passed  a  short  time  before  the  union  with 
Ireland,  Irish  estates  are  not  affected  by  it  (6).  But  where  the 
rents  of  Irish  property  belonging  to  a  domiciled  Englishman  were 
directed  to  be  accumulated  and  become  part  of  the  personal  estate, 
it  was  held  that  although  the  rents  themselves  might  be  invested 
for  more  than  twenty-one  years,  the  income  arising  from  their 
investment  could  not  be  accumulated  (c) ;  and  the  Act  applies  to 
an  accumulation  of  rents  of  leaseholds  in  England,  but  belonging 
to  a  testator  domiciled  in  Ireland  (d). 


SECTION  II 


OF   UNLAWFUL   TRUSTS 


Trusts  against 
the  policy  of  law. 


1.  The  Court  will  not  permit  the  system  of  trusts  to  be 
directed  to  any  object  that  contravenes  the  policy  of  the  law  (e). 
Thus,  if  the  trust  of  a  chattel  be  limited  to  A.  and  his  heirs,  it 
will,  nevertheless,  be  personal  estate,  and  vest  in  the  executors  (/), 
for  to  hold  the  contrary  would  shake  the  first  principles  of  law, 
and  confound  the  great  landmarks  of  property.  So  the  trust  of 
a  chattel  cannot  be  entailed,  as  if  it  be  limited  to  A.  and  the  heirs 
of  his  body,  with  remainder  to  B.,  the  absolute  interest  vests  in 
A.,  and  the  remainder  to  B.  is  a  nullity  {g).  But  trusts  of  terms 
attendant  upon  the  inheritance,  while  they  existed,  were  always 
excepted  from  the  rule ;  for  these,  partly  to  protect  the  estate 
from  secret  incumbrances,  and  partly  to  keep  the  property  in  the 
right  channel  {h),  were  made  in  equity  to  follow,  as  shadows,  the 
devolution  of  the  freehold  (i). 


[(a)  Be  GlutterbucJc,  sup.'] 

(b)  Ellis  V.  Maxwell,  12  Beav.  104  ; 
Heywood  v.  Heywood,  29  Beav.  9. 

(c)  Ellis  V.  Maxwell,  12  Beav.  104. 
{d)  Frelce  v.  Lord  Garbery,  16  L.  R. 

Eq.  461. 

(e)  See  Attorney-General,  v.  Pearson, 
3  Mer.  399 ;  Hamilton  v.  Waring,  2 
Bligh,  209  ;  Earl  of  Kingston  v.  Lady 
Pierepoint,  1  Vern.  5. 


(/)  Duke  of  Norfolk's  case,  3  Ch.  Ca. 
9,  11  ;  S.  G.  1  Vern.  164,  per  Lord 
Guildford;  H%intv.Baker,2Fieem.e2 ; 
Attorney-General  v.  Sands,  Nels.  133. 

((/)  Duke  of  Norfolk's  case,  3  Cli.  Ca. 
9,  11  ;  Hunt  v.  Baker,  2  Freem.  6:2. 

(h)  See  Willoughby  v.  Willoughby, 
1  T.  R.  765. 

(i)  For  the  law  upon  thissubject,  see 
Sugd.  Vend.&Pm-ch.  14th  ed.  738e<scj. 
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2.  Again,  a  person  cannot  settle  property  upon  trust  for  ille-  Illegitimate 
gitimate  children  to  he  thereafter  born,  since  this  tends  to  immo- 
rality, but   the  declaration   of  trust  is   void,   and  the  beneficial 
interest  results  to  the  settlor  (a).     [Prima  facie  a  gift  to  children 
includes   only  legitimate   children  (5),]   but   illegitimate  children 

born  at  the  date  of  the  settlement  may  take  under  the  description 
of  children  if  there  were  no  legitimate  children  at  the  time  (c), 
or  the  illegitimate  children  are  otherwise  identified  as  per- 
sonce  designatce  (_d).  But  a  gift  to  A.  for  life,  with  remainder 
to  his  child  or  children,  will  not  be  taken  to  designate  an 
illegitimate  child  of  A.  born  previously  to  the  date  of  the  will, 
though  A.  had  no  legitimate  child  at  the  date  of  the  will,  and 
was  fifty-seven  years  old,  and  so  unlikely  to  have  legitimate 
children  (e). 

3.  So  a  trust  of  real  estate  cannot  be  declared  in  favour  of  a  J''"^''  ^°^. 

,        _,  ^1  Corporation 

corporation  without   a   licence   from   the   Crown,   for    the    same 

mischief  would  follow  from  putting  equitable,  as  in  putting  legal, 

estate  into  mortmain  (/). 

4.  Where  a  trust  of  real  estate  was,  before  the  Naturalization  Trust  for  alien. 
Act,  1870  (g),  declared  in  favour  of   an  alien,  the  Crown  might 

have  claimed  the  benefit  of  it  by  suit  in  equity,  without  the  form 
of  a  previous  inquisition,  for  the  subject  was  sufficiently  protected 
by  the  decree  of  the  Court  (A). 

(a)  Medworth  v.  Pope,  27  Beav.  71  ;  455  ;  Milne  v.  Wood,  42  L.  J.  N.S.  Ch- 

and  see  Hill  v.  Crook,  6  L.  R.  H.  L.  545  ;    In  re  Brovm's  Trust,  16  L.  R- 

265  ;  Darin  v.  Darin,  7  L.  R.  H.  L.  Eq.  239  ;  Occleston  v.  Fullalove,  9  L- 

568  ;   In  re  Ayles'  Trusts,  1   Ch.   D.  R.   Ch.   App.   147 ;    In  re   Goodwin's 

282  ;  Wilkinson  v.  Wilkinson,  1  Y.  &  Trust,  17  L.  R.  Eq.  345  ;  [Re  Hastie's 

C.   Ch.    Ca.    657  ;   Pratt   v.    Mathew,  Trusts,  35  Ch.  D.  728  ;  Be  Horner,  37 

22  Beav.  328  ;  Haivarth  v.  Mills,  2  L.  Ch.  D.  695  ;  Re  Loveland,  (1906)  1  Ch. 

R.  Eq.  389  ;  [Tliompson  v.  Thomas,  27  542]. 

L.  R.  Ir.  457].     The  case  of  Occleston  (d)  Holt  v.  Sindrey,  7  L.  R.  Eq.  170  ; 

V.  Fullalove,  42  L.  J.  N.S.  Ch.  514,  Crook  v.  Hill,  6  L.  R.  Ch.  App.  311, 

has  since  been  reversed,  9  L.  R.  Ch.  S.  C.  nam.  Hill  v.  Crook,  6  L.  R.  H.  L. 

App.  147  ;   43  L.  J.  N.S.  Ch.   297  ;  265  ;   Dorin  v.  Darin,  17  L.  R.  Eq. 

and  the  law  on  the  subject  has,  by  463  ;  [Re  Humphries,  24  Ch.  D.  691  ; 

the    decisions   of    L.JJ.    James  and  Re  Harrison,  (1894)  1  Ch.  561  ;  Re  Du 

Mellish,  against  the  opinion  of  Lord  Bachet,  (1901)  2  Ch.  441  ;  and  as  to 

Selborne,  been  considerably  modified  ;  the  case  where  an  illegitimate  child 

see  and  consider  the  judgments  of  the  en  ventre  may  be  held  to  take,  see 

L.JJ.,  and  more  particularly  that  of  Ehhern  v.  Foioler,  (1909)  1  Ch.  (O.A.) 

Lord  Selborne.  578,  overruling  Re  Shaio,  (1894)  2  Ch. 

[(6)  See  Wilkinson  v.  Adam,  1  V.  573]. 

&B.  472;  Jarm.  on  Wills,  5th  ed.  VoL  (e)  Paul  v.  Children,  12  L.  R.  Eq. 

II.  p.  1076  ;  Vaizey  on  Settlements,  16. 

1088.]  (/)  See  Shep.  Touch.  509 ;  Sand,  on 

(c)  Gabb  V.  Prendergast,  3  Eq.  Rep.  Uses,  339,  note  E.  15  Ric.  2.  o.  5. 

648  ;  Clifton  v.  Goodbun,  6  L.  R.  Eq.  (g)  33  Vict.  c.  14. 

278  ;  Savage  v.  Robertson,  7  L.  R.  Eq.  (h)  See  Dumoncel  v.  Dumoncel,  13 

176  ;  Lepine  v.  Bean,  10  L.  R.  Eq.  160  ;  Ir.  Eq.  Rep.  92  ;  Vin.  Ab.  Alien,  A. 

Wilson  V.  Atkinson,  4  De  G.  J.  &  S,  8  ;    Godfrey  and  Dixon's  Case,  Qodb, 
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services. } 

[Trust  for 
charity.] 


[Trust  prohibit.        [So  a  Condition  divesting  the  interest  of  a  devisee  or  legatee  if 
naval  or  military  ^^  enters  into  the  naval  or  military  services  of  the  country  is  void 
'""  ^  as  against  public  policy  (a),] 

[5.  By  the  Mortmain  and  Charitable  Uses  Act,  1888  (51  &  52 
Vict,  c,  42),  repealing  the  Act  of  9  Geo.  2.  c.  36  (commonly 
called  the  Mortmain  Act)  and  other  statutes  (b),  and  consolidating 
the  law,  every  assurance  (c),  which  expression  includes  testa- 
mentary disposition  (d),  of  land  (e),  or  of  personal  estate  to  be  laid 
out  in  the  purchase  of  land  to  or  for  the  benefit  of  any  charitable 
uses,  is  void  (/)  unless  made  in  accordance  with  the  requirements 
of  the  Act.  The  principal  requirements  are  that  the  assurance 
must  take  effect  in  possession  immediately  from  the  making  there- 
of (g),  and  must  be  without  any  power  of  revocation,  reservation, 
condition,  or  provision  for  the  benefit  of  the  assuror  or  any.  person 
claiming  under  him  (h),  except  the  following,  viz.  a  grant  or 
reservation  of  a  peppercorn  or  other  nominal  rent,  or  of  mines, 
minerals,  or  any  easement,  covenants  or  provisions  as  to  buildings, 
streets,  drainage,  or  nuisances,  a  right  of  entry  on  non-payment  of 
rent,  and  stipulations  of  a  like  nature  (i) ;  but  the  same  benefits 
must  be  reserved  to  persons  claiming  under  the  assuror  as  to  the 
assuror  himself.  The  assurance  must  be  enrolled  in  the  Central 
Office  of  the  Supreme  Court  of  Judicature  within  six  months 
after  its  execution  [j),  and  must  also,  except  in  the  case  of  copy- 
holds, be  by  deed  executed  in  the  presence  of  at  least  two  wit- 
nesses Qc).  Where  the  uses  are  declared  by  a  separate  instrument, 
that  instrument,  and  not  the  assurance,  must  be  enrolled,  but  the 


275  ;  Br.  Feff.  al.  Uses,  389  ;  King  v. 
Holland,  Al.  16  ;  Styl.  21  ;  Barney  v. 
Macdonald,  15  Sim.  6 ;  Burgess  v. 
Wlieate,  1  Eden,  187  ;  Barrow  v. 
Wadkin,  24  Beav.  1  ;  see  now  33 
Viot.  c.  14. 

\(a)  Be  Beard,  (1908)  1  Ch.  383.] 

Ub)  Ex.  gr.  9  Geo.  4.  c.  85  ;  24  & 
25  Vict.  c.  9  ;  25  &  26  Vict.  c.  17  ; 
27  &  28  Vict.  c.  13  ;  29  &  30  Vict.  c. 
57  ;  31  &  32  Viot.  c.  44  ;  34  &  35  Vict. 
c.  13  ;  and  35  &  36  Vict.  c.  24.] 

■(c)  S.  4,  sub-s.  1.] 

(d)  Sect.  10.] 

'(e)  /.«.,  in  England.  The  Act  does 
not  extend  to  Scotland  or  Ireland,  see 
s.  11.  By  s.  10,  sub-s.  3,  "land"  in- 
cluded "tenements  and  hereditaments 
corporeal  and  incorporeal  of  whatso- 
ever tenure,  and  any  estate  or  interest 
in  land  "  ;  but  this  definition  has  been 
repealed,  and  a  new  definition  sub- 
stituted for  it  by  the  Act  of  1891,  see 


post  p.  106.] 

[(/)  I.e.,  not  merely  as  to  the  chari- 
table trusts  sought  to  be  created,  but 
as  to  the  legal  estate  expressed  to  be 
conveyed ;  Ghurclier  v.  Martin,  42 
Ch.  D.  312  ;  see  form  in  Seton,  6th 
ed.  p.  1333,  No.  10,  altered  accord- 
ingly-] 

[(g)  S.  4,  sub-s.  2.  See  Limhrey  v 
Gun;  6  Mad.  151.  And  as  to  de- 
mises for  terms  of  years,  see  Charity 
Lands  Act,  1863  (26  &  27  Vict.  c. 
106).] 

1(h)  S.  4,  sub-s.  3.  See  Attorney- 
General  V.  Munby,  1  Mer.  327,  343.] 

'(i)  S.  4,  sub-s'.  4.] 

'(j)  S.  4,  sub-s.  9.] 

'(k)  S.  4,  sub-s.  6.  By  s.  10  assur- 
ances by  a  registered  disposition  under 
the  Land  Transfer  Act,  1875,  are 
exempt  from  the  provisions  as  to 
enrolment  and  attestation.] 
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enrolment  must  in  that  case  be  within  six  months  after  the  making 
of  the  assurance  (a). 

Unless  made  in  good  faith  for  full  and  valuable  consideration, 
which  consideration  may  consist  wholly  or  partly  of  a  rent,  rent- 
charge,  or  other  annual  payment,  with  or  without  a  right  of  re- 
entry for  non-payment  (&),  the  assurance  must  be  made  at  least 
twelve  months  before  the  death  of  the  assuror  (c).  The  Act 
also  contains  provisions  under  which  the  omission  to  enrol  an 
instrument  within  the  requisite  time  may  be  remedied,  if  such  omis- 
sion has  arisen  from  ignorance  or  inadvertence,  or  through  the  de- 
struction or  loss  of  the  instrument  by  time  or  accident,  and  if  also 
the  assurance  to  be  validated  was  made  in  good  faith,  for  full  and 
valuable  consideration,  to  take  effect  in  possession  without  any 
power  of  revocation,  &c.,  except  such  as  is  authorised,  and 
possession  or  enjoyment  is  held  under  such  assurance  (c^).] 

6.  Where  lands  were  conveyed  to  trustees  for  a  charity  by  a  Secret  trust  for 
deed  duly  enrolled,  and  without  any  reservation  upon  the  face  ^^™^°''- 
of  it  to  the  grantor,  but  upon  a  secret  trust  that  the  deed 
should  not  operate  until  after  the  settlor's  death,  the  deed  was 
upon  bill  filed,  declared  void,  and  decreed  to  be  set  aside  (e). 
But  such  a  secret  trust  must  be  proved,  and  retention  of 
possession  of  the  deed  by  the  settlor  during  his  life,  though 
a  circumstance  of  evidence,  does  not  necessarily  imply  a  previous 
fraudulent  agreement  (/). 

[7.  The  recent  Act  exempts  from  its  operation  assurances  for  [Exemptions from 
the  purposes  only   of  a  "  public  park,"  "  a  schoolhouse "  for  an  ^i^ools  and' 
"elementary  school,"  or  a  "public  museum"  as  therein  defined ;  museums.] 
but  gifts  by  will  and  voluntary  assurances  must  be  executed  not 
less  than   twelve   months   before   the  death   of  the   testator  or 
assuror,  and  must  be  enrolled  in  the  books  of  the  Charity  Com- 
missioners within  six  months  after  the  death  of  the  testator,  or 
in  case  of  a  deed,  the  execution  of  the  deed,  and  the  quantity  of 
land  assured  by  will  must  not  exceed  twenty  acres  for  a  park,  or 
two  acres  for  a  museum,  or  one  acre  for  a  school  {g). 

Assurances  to  or  in  trust  for  any  of  the  universities  of  Oxford,  [Universities, 
Cambridge,  London,  and  Durham,  the  Victoria  University,  or  any  ^oj?®?^'-  ^'^^ 

°  ...  .  religious  and 

of  the  colleges  or  houses  of  learning  within  those  universities,  other  societies.] 

[(a)  S.   4,    sub-s.    9.     See  Doe  v.  29  &  30  Vict.  c.  57,  sa.  1,  2  ;  and  35 

Munw,  12  M.  &  W.  845.]  &  36  Vict.  c.  24,  ,s.  13.] 

[(J)  S.  4,  sub-s.  5  ;  andf  s.  10.     And  (e)  Way  v.  East,  2  Drew.  44. 

see  Boe  v.  Hawthorne,  2  B.  &  Aid.  96.]  (/)  Fisher  v.  Brierley,  1  De  G.  F. 

[(c)  S.  4,  sub-s.  7.]  &  J.  643  ;  10  H.  L.  C.  159. 

[(rf)  S.  5,  practically  re-enacting  24  [(g)  S.  6,  substantially  re-enacting 

&  25  Vict,  c.  9  ;  27  Vict.  c.  13,  s.  3  ;  34  &  35  Vict.  c.  13.] 
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[Recreation 
grounds, 
churches,  &o.] 


[Mortmain  and 
Charitable  Usea 
Act,  1891.] 


or  the  colleges  of  Eton,  Winchester,  and  Westminster,  for  the 
better  support  or  maintenance  of  the  scholars  only  upon  the 
foundations  of  the  last-mentioned  colleges,  or  the  warden,  council, 
and  scholars  of  Keble  College,  and  also  assurances  (otherwise 
than  by  will)  made  in  good  faith  for  full  and  valuable  con- 
sideration to  trustees  on  behalf  of  any  society  or  body  of  persons 
associated  together  for  religious  purposes,  or  for  the  promotion 
of  education,  art,  literature,  science,  or  other  like  purposes,  of 
land  not  exceeding  two  acres  for  the  erection  thereon  of  a  build- 
ing for  such  purposes,  or  any  of  them,  are  also  exempted  from 
the  operation  of  the  Act  (a). 

The  Act,  while  repealing  previous  statutes,  only  deals  in  a 
partial  manner  with  the  existing  exemptions  from  the  operation 
of  the  repealed  statutes.  There  are  numerous  statutes  left  un- 
repealed by  the  Act  which  contain  such  exemptions.  Thus,  for 
instance,  the  Act  of  22  Vict.  c.  27  exempts  any  grant  or  con- 
veyance of  land  to  trustees  for  open  public  grounds  or  recreation 
of  adults  or  playgrounds  for  children.  So  also  numerous  exemp- 
tions are  contained  in  the  Church  Building  Acts  and  other 
Acts  (b).  The  effect  of  the  recent  Act  apparently  is  to  continue 
these  exemptions  (c). 

8.  An  important  change  in' the  law  has  been  recently  made  by 
the  Mortmain  and  Charitable  Uses  Act,  1891  (d),  which  has 
repealed  the  definition  of  "  land  "  contained  in  sect.  10  of  the  Act 
of  1888  last  referred  to,  and  provided  (e)  that  "  land  "  in  both  those 
Acts  shall  include  tenements  and  hereditaments,  corporeal  or 
incorporeal,  of  any  tenure,  but  not  money  secured  on  land  or 
other  personal  estate  arising  from  or  connected  with  land;  thus 
removing,  as  to  a  large  class  of  property,  the  prohibition  against 
alienation  in  favour  of  a  charity  retained  by  the  earlier  Act.  It 
is  further  enacted  in  general  terms  that  "  land  may  be  assured  by 
will  to,  or  for  the  benefit  of,  any  charitable  use,"  subject,  however, 
to  the  requirement  that  land  so  assured  shall  be  sold  within  one 
year  from  the  death  of  the  testator,  or  such  extended  period  as 
may  be  determined  by  the  High  Court,  or  any  Judge  thereof 
sitting  at  Chambers,  or  by  the  Charity  Commissioners  (/).     So 

[(a)  S.    7,    extending  9  Geo.   2.  c.      4  &  5  Vict.  c.  38  ;  6  &  7  Vict.  c.  37  ; 
36,  and  continuing  31  &  32  Vict.   c. 
44.1 

[(6)  Ex  gr.  43  Geo.  3.  c.  108  ;  51 
Geo.  3.  c.  11.5  ;  55  Geo.  3.  o.  147  ; 
58  Geo.  3.  c.  45  ;  59  Geo.  3.  c.  134  ; 
3  Geo.  4.  0.  72  (for  promoting  build- 
ing of  chiTrches)  ;  1  &  2  Wm.  4.  c.  38  ; 
1  &  2  Vict.  0.  107  ;  3  &  4  Vict.  c.  60  ; 


28  &  29  Vict.  c.  42  ;  36  &  37  Vict. 
0.  50  ;  33  &  34  Vict.  o.  75,  s.  30  (as  to 
school  boards)  ;  41  &  42  Vict.  c.  68 
(as  to  endowment  of  bishoprics).] 


■(c)  Ss.  8,  13,  sub-s.  1  (a).] 
(d)  54  &  55  Vict.  c.  73.] 
■(e)  Sect.  3.] 
■(/)  Sect.  5.] 
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soon  as  the  time  limited  for  the  sale  of  any  lands  under  any  such 
assurance  has  expired,  without  completion  of  the  sale  of  the  land, 
the  land  unsold  is  to  vest  forthwith  in  the  official  trustee  of  charity 
lands,  and  the  Charity  Commissioners  are  to  take  all  necessary 
steps  for  the  sale  or  completion  of  the  sale  of  such  land,  to  be 
effected  with  all  reasonable  speed  by  the  administering  trustees 
for  the  time  being  thereof,  and  for  this  purpose  the  Commissioners 
may  make  any  order  under  their  seal,  directing  such  trustees 
to  proceed  with  the  sale  or  the  completion  of  the  sale  of  the 
land,  or  removing  such  trustees  and  appointing  others,  and  may 
provide  by  such  order  for  the  payment  of  the  proceeds  of 
sale  to  the  official  trustee  of  charitable  funds  in  trust  for 
the  charity,  and  for  the  payment  of  the  costs  and  expenses 
incurred  by  the  administering  trustees  in  or  connected  with  the 
sale  (a). 

It  is  further  (h)  provided  that  "any  personal  estate  by  will 
directed  to  be  laid  out  in  the  purchase  of  land  to  or  for  the  benefit 
of  any  charitable  uses  "  shall  "  be  held  to  or  for  the  benefit  of  the 
charitable  uses  as  though  there  had  been  no  such  direction  to  lay 
it  out  in  the  purchase  of  land,"  but  (c)  the  Court  or  any  Judge 
thereof  sitting  at  Chambers,  or  the  Charity  Commissioners  may 
authorise  the  retention  or  acquisition  by  the  charity  of  land  so 
assured  or  directed  to  be  purchased,  if  satisfied  that  such  land  is 
required  for  actual  occupation  for  the  purposes  of  the  charity,  and 
not  as  an  investment. 

The  Act  is  to  apply  only  to  the  will  of  a  testator  dying  after  the 
passing  of  the  Act  (5th  Aug.  1891)  •(£^),  but  nothing  in  the  Act 
contained  is  to  limit  or  affect  the  exemptions  contained  in  the  Act 
of  1888,  or  to  apply  to  any  land  or  personal  estate  to  be  laid  out 
in  the  purchase  of  land  acquired  under  any  assurance  to  which 
such  exemptions,  or  any  of  them,  apply,  or  to  exclude  or  impair 
any  jurisdiction  or  authority  which  might  otherwise  be  exercised 
by  a  Court  or  Judge  of  competent  jurisdiction,  or  by  the  Charity 
Commissioners  (e). 

9.  The  Act  applies  to  wills  made  before,  but  coming  into  opera-  [Effect  of  Act.] 
tion  after  5th  Aug.  1891,  and  thus,  where  a  testator  who  died  after 
the  Act,  by  his  will  made  previously  to  the  Act,  gave  to  a  charity 

[(a)  Sect.  6.]  out  the  direction  to  purchase  land  is 

[(6)  Sect  7.    The  words  "  charitable  not  to  destroy  the  continuing  trust 

uses  "  mean  the  same  thing  as  purposes  to  let  the  houses:  Be  Sutton,  (1901) 

of  the  charity  in  s.  8,  so  that  under  a  2  Ch.  640.] 


trust  to  purchase  land  and  build 
houses  thereon  to  be  let  to  the  poor 
at  an  undervalue,  the  effect  of  striking 


(c)  Sect.  8.] 

(d)  Sect.  9.] 
■(e)  Sect.  10.] 
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[Personal  estate 
arising  from 
land.] 


[Act  of  1888 
applicable  to 
gifts  inter  vivos.  ] 


Perpetuities. 


such  part  of  his  residuary  estate  ''  as  might  by  law  be  given  for 
charitable  purposes,"  the  whole  estate,  including  freeholds  and 
leaseholds,  was  held  to  pass  (a). 

The  provision  enabling  the  assurance  of  land  by  will  extends 
to  future  as  well  as  present  interests,  and  a  devise  of  land  to  one 
for  life,  with  remainder  to  a  charity,  is  therefore  good  (6). 

Proceeds  of  sale  of  land  subject  to  an  immediate  trust  for  sale 
are  within  the  exception  to  the  definition  of  "land"  in  sect.  3, 
and  the  provisions  of  sects.  5  and  6  have  therefore  no  application 
to  them  (c).  Trustees  in  such  a  case  are  not  obliged  to  sell  the 
land  within  a  year  from  the  testator's  death,  but  may  retain  it  with- 
out obtaining  the  leave  of  the  Court.  They  are  not,  however, 
at  liberty  to  postpone  the  sale  indefinitely  {d). 

A  reversionary  interest  in  proceeds  of  sale  of  land  subject  to 
a  trust  for  sale  to  take  effect  immediately  upon  the  determination 
of  a  prior  life  or  other  limited  estate  in  the  land,  is  not  "land," 
within  the  Act  (e) ;  but  a  share  of  rents  of  unsold  land  payable 
to  a  charity  during  the  life  of  a  tenant  for  life  is  "land"  within 
the  Act,  and  at  the  expiration  of  a  year  from  the  testator's 
death  will  vest  by  force  of  sect.  6  in  the  official  trustee  of 
charity  lands  (/). 

The  provision  requiring  that  land  assured  by  will  shall  be  sold 
within  a  year  is  important  as  differentiating  the  subject  matter  of 
the  Act  of  1891  from  that  of  the  Act  of  1888,  which  relates  to 
charitable  gifts  free  from  any  such  requirement.  "While,  therefore 
the  formalities  and  restrictions  in  sect.  4  of  the  earlier  Act  have 
no  application  to  gifts  by  will  under  the  later  Act,  they  remain  in 
full  force  as  regards  those  gifts  inter  vivos  to  which  the  earlier 
Act  remains  applicable  (^).] 

10.  A  perpetuity  will  no  more  be  tolerated  under  cover  of  a 
trust,  than  when  it  displays  itself  undisguised  in  a  settlement  of 
the  legal  estate  (7i).  "If  in  equity,"  said  Lord  Guildford,  "you 
could  come  nearer  to  a  perpetuity  than  the  rules  of  common 
law  would  admit,  all  men,  being  desirous  to  continue  their 
estates  in  their  families,  would   settle  their   estates  by  way  of 


1(a)  Re  Bridger,  (1893)  1  Ch.  44  ; 
(1894)  1  Ch.  (C.A.)  297.] 

[(b)  Re  Hume,  (1895)  1  Ch.  (C.A.) 
422.] 

[(c)  Re  Sidebottom,  (1 902)  2 Ch. (C.A.) 
389  ;  Re  Wilkinson,  (1902)  1  Ch.  841  ; 
and  see  Re  Ryland,  (1903)  1  Ch.  467.] 

[(d)  Re  Sidebottom,  (1902)2  Ch.(G. A.) 
389,  393,  where  it  was  intimated  that 
if  it  were  shown  ths^t  the  land  was  in 


fact  being  held  unsold  for  an  un- 
reasonable time,  it  would  be  open  to 
the  Attorney-General  to  bring  an 
action.] 

(e)  Re  Ryland,  sup.'] 

'(/)  Re  Ryland,  sup.] 

'(g)ReEume,(l895)lCh.(C.A.)422.] 

(h)  See  Duke  of  NorfoWs  case,  3  Ch, 
Ca.  20,  28,  35,  48. 
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trust,  which  might  indeed  make  well  for  the  jurisdiction  of 
Chancery,  but  would  be  destructive  to  the  commonwealth"  (a). 
Thus,  if  an  estate  be  limited  to  trustees  for  500  years  upon  the 
trusts  thereinafter  declared,  and  subject  thereto  in  strict  settle- 
ment, and  then  the  trusts  are  declared  to  be  to  enter  and  manage 
the  estate  during  the  minority  of  any  tenant  for  life  or  in  tail, 
the  trusts  are  void,  for  the  tenant  in  tail  cannot  bar  them,  and 
they  might  last  for  centuries  (b).  [So,  if  real  estate  be  devised 
to  trustees  upon  trust  to  retain  a  yearly  sum  out  of  the  rents 
and  profits,  and  subject  thereto,  the  estate  is  devised  in  strict 
settlement,  and  the  trustees  are  directed  during  the  continuance 
of  the  limitations  to  accumulate  the  yearly  sum,  the  trust  is 
void  (c).] 

So,  again,  if  a  power  of  appointment  amongst  issue  be  con-  Restraint  on 
tained  in  a  marriage  settlement,  the  donee  of  the  power  cannot 
appoint  to  the  daughters  for  their  sole  and  separate  use  without 
power  of  anticipation,  for  this  would  tie  up  the  estate  beyond  the 
legal  limits.  While  the  appointment,  therefore,  to  the  daughters 
is  good,  the  condition  in  restraint  of  alienation  is  void  (d).  [So 
a  general  clause  in  a  will  imposing  a  restraint  on  anticipation  upon 
the  shares  of  a  class  of  females   may  be  good  as  to  those  born 


(a)  S.G.  1  Vera.  164. 

(6)  Floyer  v.  Bankes,  8  L.  R.  Slq. 
115  ;  and  see  Sykes  v.  Sykes,  13  L.  B. 
Eq[.  56,  and  the  cases  there  cited.  [As 
to  the  principle  of  construction  to  be 
adopted  in  order  to  determine  whether 
a  gift  is  obnoxious  to  the  rule  against 
perpetuity,  see  Pearks  v.  Moseley,  5 
App.  Gas.  714,  719  ;  Be  Bowen,  (1893) 
2  Ch.  491  ;  and  see  Re  Thompson, 
(1906)  2  Ch.  199  (explaining  and 
following  Von  Brockdorff  v.  Malcolm, 
30  Ch.  D.  172,  and  Re  Hallinan's 
Trusts,  (1904)  1  I.  R.  452)  that  a  gift 
cannot  be  void  for  remoteness  if  it  is 
certain  that  within  the  prescribed 
period  not  only  will  the  persons  to 
take  be  ascertained,  but  their  interests 
be  vested,  and  the  amount  or  number 
of  their  aliquot  shares  fixed.] 

[(c)  Gochrane  v.  Cochrane,  11  L.  R. 
Ir.  361  ;  Browne  v.  Stoughton,  14  Sim. 
369  ;  and  see  Loru/field  v.  Banti-y,  15 
L.  R.  Ir.  101.  The  limitation  of  legal 
contingent  remainders  is  further  con- 
trolled by  the  rule  of  law  which  pre- 
vents an  estate  given  to  an  unborn 
person  for  life  from  being  followed  by 
any  estate  in  remainder  to  a  child  of 
such  unborn  person  ;  and  contingent 
remainders  obnoxious  to  this  rule  will 


be  void,  though  they  might  not  trans- 
gress the  rule  commonly  known  as 
the  rule  against  perpetuities  ;  Whitby 
V.  Mitchell,  42  Ch.  D.  494;  44 
Ch.  D.  (C.A.)  85  ;  and  see  Re  Frost, 
43  Ch.  D.  246  ;  and  it  has  recently 
been  held  that  this  "  rule  against 
double  possibilities"  (as  it  is  called) 
applies  to  equitable  as  well  as  legal 
estates  in  realty;  Re  Nash,  (1909)  2 
Ch.  450  ;  (1909)  W.  N.  (C.A.)  209  ;  78 
L.  J.  Ch.  657  ;  but  the  rule  has  no 
application  to  personal  estate ;  Be 
Bowles,  (1902)  2  Ch.  650.  Legal  con- 
tingent remainders  and  equitable 
limitations  are  alike  subject  to  the 
rule  against  perpetuities :  Re  Ashforth, 
(1905)  1  Ch.  535.] 

(d)  See  Armitage  v.  Coates,  35  Beav. 
1,  and  the  cases  there  cited  ;  and  Be 
Cunynghame's  Settlement,  11  L.  R.  Eq. 
324 ;  Re  Teague's  Settlement,  10  L.  R. 
Eq.  564  ;  [Re  Ridley,  11  Ch.  D.  645  ; 
Herbert  v.  Webster,  15  Ch.  D.  610  ; 
Cooper  V.  Laroche,  17  Ch.  D.  368  ;  Be 
Errington,  W.  N.  (1889),  p.  23  ;  and 
(as  to  a  clause  of  forfeiture)  see 
Hodgson  v.  Halford,  11  Ch.  D.  959  ; 
Wainwriyhtv. Miller,  (1897)  2  Ch.  255 ; 
Re  Gage,  (1898)  1  Ch.  498]. 
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[Trust  for,  oi- 
power  of  sale.  ] 


[Proviso  for 
settlement  of 
a  share.] 

Strict  settlement 
of  chattels. 


Trust  for  in- 
demnity. 


in  the  testator's  life-time,  though  void  as  to  those  born  after- 
wards (a). 

A  trust  for  sale  or  power  of  sale  which  does  not  come  into 
operation  until  an  epoch  which  may  be  too  remote,  as,  for  instance, 
when  the  testator's  gravel-pits  are  worked  out  (b),  is  void  (c) ;  but 
the  interests  of  the  beneficiaries  entitled  to  the  proceeds  are  not 
necessarily  defeated,  and  their  validity  must  depend  on  the  terms 
of  the  gift  (d)  ■  and  they  will  be  upheld  if  the  trust  for  sale  is  in 
effect  mere  machinery  for  the  purposes  of  division  («) ;  and  although 
a  power  of  appointment  be  void  for  remoteness,  the  gift  over  in 
default  of  appointment  may  stand  (/). 

A  proviso  for  the  settlement  of  shares  of  beneficiaries,  if  framed 
so  as  to  apply  separately  to  each  share,  may  be  good  as  to  some 
shares,  though  void  for  remoteness  as  to  others  (g).] 

11.  Should  a  testator  devise  his  real  estate  in  strict  settlement, 
and  then  bequeath  his  personal  estate  to  siMch  tenant  in  tail  as 
should  first  attain  twenty-one,  then,  if  the  tenant  in  tail  at  the 
testator's  death  be  not  adult,  the  event  might  not  occur  for  a 
century,  and  the  trast  would  be  void  (h).  But  should  a  testator 
bequeath  his  personal  estate  upon  such  trusts  as  would  correspond 
to  the  limitations  of  his  real  estate,  with  a  proviso  that  it  should 
not  vest  absolutely  in  any  tenant  in  tail  unless  he  attained  twenty- 
one,  the  trust  would  be  good,  for  as  personal  estate  cannot  descend, 
the  testator  must  by  a  tenant  in  tail  have  meant  a  tenant  in  tail 
by  purchase  (i). 

12.  The  question  often  arises  in  practice  whether  the  trust  of 
one  estate  to  indemnify  another  estate  against  a  perpetual  out- 
going be  not  void  for  perpetuity,  but  it  has  been  held  in  Ireland 


[(a)  Be  Ferneley's  Trusts,  (1902)  1 
Ch.  543.] 

[(b)Be  Wood;  Tullettv.  Colville,{1894:) 
2  Ch.  310  ;  (1894)  3  Ch.  (C.A.)  381  ; 
and  see  Be  Blew,  (1906)  1  Ch.  624  (the 
case  of  a  discretionary  trust  for 
maintenance).] 

[(c)  Goodier  v.  Edmunds.  (1893)  3  Ch. 
455  ;  Be  Daveron,  (1893)  3  Ch.  421  ; 
Be  Wood,  ubi  sup.] 

[(d)  Be  Wood,  ubi  sup. ;  Be  Daveron, 
ubi  sup.] 

[(e)  Be  Appleby,  (1903)  1  Ch.  (C.A.) 
565.] 

[(/)  Be  Abbott,  (1893)  1  Ch.  54  ; 
and  see  Be  Bowles,  (1905)  1  Ch.  371, 
where  the  case  was  held  to  be  one  of 
alternative  independent  gifts  within 


the  principle  of  Moneypenny  v.  Bering, 
2  D.  M.  &  a.  145,  and  Longhead  v. 
Phelps,  2  W.  Bl.  704.  Where  an 
appointment  is  ex  facie  void  for  re- 
moteness it  will  not  raise  a  case  of 
election  :  Be  Warren's  Trusts,  26  Ch. 
D.  208  ;  Be  Oliver's  Settlement,  (1905) 
1  Ch.  191  ;  Be  Beak's  Settlement,  (1905) 
1  Ch.  256  ;  Be  Wright,  (1906)  2  Ch. 
288,  not  following  iJ(!£j-a&/uiMi,(1902) 
1  Ch.  436.] 

[(g)  Be  Bussell,  (1895)  2  Ch.  (C.A.) 
698  ;  and  see  Be  Game,  (1907)  1  Ch. 
276.] 

(h)  Gosling  v.  Gosling,  1  De  G.  J. 
&  S.  17,  per  L.  C. 

(i)  Gosling  v.  Gosling,  1  De  G.  J. 
&8.  1. 
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that  such  a  trust  is  good,  and  that  the  Statute  of  Limitations  does 

not  apply  to  it  (a). 

13.  Trusts  cannot  be  created  with  a  proviso  that  the  interes  t  Eesiriotion  on 

of  the  cestui  que  trust  shall  not  be  alienated  (b),  or  shall  not  be 

made  subject  to  the  claims  of  creditors  (c).     And  if  it  can  only 

be  ascertained  that  the  cestui  que  trust  was  intended  to  take  a 

vested  interest,  the  m-ode  in  which,  or  the  time  when,  the  cestui  que 

trust  was  to  reap  the  benefit,  is  perfectly  immaterial,  and  the 

entire  interest  may  either  be  disposed  of  by  the  act  of  the  cestui 

que  trust,  or  may  enure  for  the  benefit  of  his  creditors  by  operation 

of  law  on  his  bankruptcy.     Thus,  if  the  trust  be  to  apply  a  fund 

for  a  person's  "  support,  clothing,  and  maintenance  "  {d),  or  to  pay 

the  interest  of  a  fund  to  a  person  for  life  "  at  such  times  and  in 

such  manner  as  the  trustees  shall  think  proper"  (e),  or  "from 

time  to  time  as  and  when  it  shall  become  due  and  payable  "  (/) 

or  "  in  such  smaller  or  larger  portions,  at  such  times  immediate 

or  remote,  and  in  such  way  and  manner  as  the  trustees  shall 

think  best ''  (g),  the  discretion  of  the  trustees  is  determined  by 

the  bankruptcy  of  the  cestui  que  trust,  and  the  entirety  of  the  Discretionary 

life  estate  enures  for  the  benefit  of  the  creditors.     Even  where  ^^?^'[^°^  t'l 

whether  deter- 

the  trustees  were  directed  to  pay  the  interest  of  a  sum  "  to  A.  mined  by  A. 'a 
for  life,  or  during  such  part  thereof  as  the  trustees  should  think  ^^nkruptcy. 
proper,  and  at  their  will  and  pleasure,  but  not  otherwise,"  and  so 
that  A.  should  not  have  any  right,  title,  claim,  or  demand,  other 
than  the  trustees  should  think  proper ;  and  after  A.'s  decease,  to 
pay  the  interest  to  his  widow  for  her  life,  and  after  her  decease 
to  assign  the  principal  and  "  all  savings  or  accumulations  of  interest, 
if  any,"  to  the  children,  the  Court  thought,  that,  taking  the  whole 
instrument  together,  the  trustees  had  no  power  to  withhold  and 
accumulate  any  portion  of  the  interest  during  the  life  of  A.,  and 
therefore,  on  his  bankruptcy,  the  assignees  became  absolutely 
entitled  {h).     The  question  to  be  asked  in  these  cases  is.  On  the 

{a)  Massy  v.  O'Dell,  10  Ir.  Ch.  Eep.  (1891)  1  Ch.  707  ;  Re  Boss,  (1900)  1 

22.  Ch.  162]. 

(6)  Snowdon  v.  Dales,  6  Sim.  524 ;  (c)  Graves  v.  Dolphin,  Snowden  v. 

Green  v.  Spicer,  1  K.  &  M.  395  ;  Graves  Dales,  Brandon  v.  Robinson,  ubi  sup.  j 

V.  Dolphin,  1  Sim.  66  ;  Brandon  v.  Bird  v.  Johnson,   18  Jur.   976  ;    [Re 

Robinson,  18  Ves.  429  ;  Ware  v.  Cann,  Fitzgerald,  (1903)  1  Ch.   933  ;  (1904) 

10  B.  &  Cr.  433  ;  Bradley  v.  Peixoio,  1  Ch.  (C.A.)  573]. 

3  Ves.  324 ;    Hood  v.    Oglander,  34  (d)  Younghusband   v.    Gislorne,    1 

Beav.  513  ;  Re  Jones's   Will,  W.  N.  Coll.  400. 

1870,  p.  14  ;  [Hunt-Foukton  v.  Furber,  (e)  Green    v.    Spicer,    1    R.   &   M. 

3  Ch.  D.  285  ;  Be  Wolstenholme,  29  395. 

W.  E.  414  ;  43  L.  T.  N.S.  752  ;  Be  (/)  Graves  v.  Dolphin,  1  Sim.  66. 

Rosher,  26  Oh.  D.  (C.A.)  801  ;  Re  Dug-  (g)  Piercy  v.  Roberts,  1  M.  &  K.  4. 

dale,  38  Ch.  D.  176  (where  the  oases  {h)  Snowdon  v.  Dales,  6  Sim.  524. 
are  considered  by  Kay,  3.);  Re  Mabhett, 
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decease  of  the  cestui  que  trust  would  his  executor  have  a  right  to 

call  upon  the  trustees  retrospectively  to  account  for  the  arrears  ?  (a). 

If  he  would,  then  the  creditors  are  prospectively  entitled  to  the 

payments  in  futuro. 

Trusts  for  mam-       14_  J}^t;  where  a  trust  is  not  exclusively  for  the  benefit  of  the 
tenanoe,  &o.  •' 

bankrupt,  but  of  the  bankrupt  and  another  person,  the  creditors 

will,  of  course,  take  only  so  much  as  was  intended  for  the  bank- 
rupt. Thus,  where  real  and  personal  estate  was  vested  by  a 
marriage  settlement  in  trustees  upon  trust  to  apply  the  annual 
produce  thereof  "for  the  maintenance  and  support  of  A.  B.,  his 
wife  and  children,  if  any,  or  otherwise,  if  they  thought  proper, 
to  permit  the  same  to  be  received  by  A.  B.  for  his  life,"  and  A.  B. 
became  bankrupt,  leaving  a  wife  but  no  children,  the  Master 
of  the  Eolls  said :  "  There  could  be  no  doubt  of  the  intention  of 
the  settlement,  that  the  wife  should  be  supported  out  of  the 
property,  and "  he  was  "  of  opinion  that  so  long  as  the  wife  and 
children  were  maintained  by  A.  B.,  the  trustees  had  a  discretion 
to  give  him  the  whole  income,  but  that  it  was  their  duty  to  see 
that  the  wife  and  children  were  maintained;  that  the  assignees 
took  everything,  subject  to  what  was  proper  to  be  allowed  for 
the  maintenance  of  the  wife  and  children,  and  that  it  must  be 
referred  to  the  Master  to  settle  a  proper  allowance"  (6).  And 
where  trustees  have  an  arbitrary  power  of  applying  or  not  apply- 
ing a  fund  for  the  benefit  of  the  bankrupt,  or  of  applying  the 
fund  in  the  alternative,  either  for  the  benefit  of  the  bankrupt  or 
of  another  person,  the  bankruptcy  will  have  no  effect  upon  the 
power  (c).  Thus,  where  a  fund  was  given  to  trustees  upon  trust 
to  apply  the  whole  or  such  part  of  the  interest  as  they  should 
think  fit  during  the  life  of  A.,  for  his  support  and  maintenance, 
and  for  no  other  purpose,  it  was  held  that  nothing  passed  to  the 
assignee  {d).  So  where  freehold  and  leasehold  property  was  vested 
in  trustees  upon  trust  for  A.  B.  for  life ;  but  if  he  became  bankrupt 
or   insolvent  the   trustees   were,   during  his   life,  to  apply  the 

(ft)  See  i2e  Sanderson's  Trust,  3  K.  escape  tlie  fulfilment  of  the  conditions, 

&  J.  497.  or  deny  the  effect  of  that  exercise  of 

(i)  Page  v.  TVay,  3  Beav.  20.  the    discretion    which    would    have 

[(c)  See  Chambers  v.  Smith,  3  App.  bound  the  debtor."] 

Oas.  795,  808,  where  Lord  O'Hagan  (d)  Twopeny  v.  Peyton,  10  Sim.  487 ; 

observed:  "If  the  debtor  have  a  vested  [iJe  Bullock,  W.  N.  (1891)  p.  62  ;  39 

property  and  an  absolute  claim  they  W.  E.  472,  where  the  gift  was  in  trust 

will  of  course  pass  from  him  ;  but  if  to  pay  to  or  apply  for  the  benefit  of 

the  property  and  the  claim  are  sub-  the  bankrupt ;]  and  see  Re  Sanderson's 

ject  to  conditions  and  liable  to  be  Trust,  3  K.  &  J.  497  ;  [Be  Stanger,  39 

affected  by  the  discretionary  action  W.  R.  455]. 
of  other  people,  the  creditor  cannot 
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annual  produce  "  in  and  towards  the  maintenance,  clothing,  lodging, 
and  support  of  A.  B.  and  his  then  present  or  any  future  wife  and 
his  children,  or  any  of  them  as  the  trustees  should  at  their  dis- 
cretion think  proper,"  and  A.  B.  became  insolvent,  having  a  wife 
and  children,  it  was  argued  that  the  power  in  the  trustees  was 
destroyed  by  the  insolvency,  and  that  the  life  estate  vested  in 
the  assignee;  but  Vice-Chancellor  Knight  Bruce  held  that  the 
triistees  had  a  right  under  the  power  to  appoint  in  favour  of  the 
insolvent,  his  wife  and  children,  or  any  of  them  in  exclusion  of 
any  other  of  them,  but  that  any  benefit  which  the  insolvent  might 
take  would  belong  to  the  assignee  (a).  And  even  if  the  trust  be 
for  the  maintenance  of  the  bankrupt  and  his  wife  and  his  children 
in  such  manner  as  the  trustees  may  think  lit,  it  seems  that  the 
trustees  may  so  exercise  the  power,  that  there  shall  be  nothing 
tangible  for  the  creditors  to  lay  hold  of.  Thus,  where  a  residuary 
personal  estate  was  given  to  the  testator's  son  for  life,  but  if  he 
did  any  act  whereby  the  interest  vested  in  him  would  become 
forfeited  to  others,  the  trustees  were  to  apply  the  annual  produce 
"  for  the  maintenance  and  support  of  the  son,  and  any  wife  and 
child  or  children  he  might  have,  as  the  trustees  should  in  their 
discretion  think  fit,"  and  the  son  became  bankrupt,  having  a 
wife  and  children,  the  Vice- Chancellor  of  England  said,  "That 
nothing  was  of  necessity  to  be  paid,  but  the  property  was  to  be 
applied ;  and  there  might  be  a  maintenance  of  the  son,  and  of  the 
wife  and  children,  without  their  receiving  any  money  at  all :  that 
the  trustees  might  take  a  house  for  their  lodging,  and  give  direc- 
tions to  tradesmen  to  supply  the  son  and  the  wife  and  children 
with  all  that  was  necessary  for  maintenance,  and  if  so,  the 
assignees  were  not  entitled  ho  anything"  (b),  [and  though  the 
trust  is  to  pay  to  or  apply  the  income  for  the  benefit  of  the  son 
only,  and  not  of  his  wife  and  children,  the  trustees  may  exercise 
their  discretion  as  to  the  application,  and  only  the  overplus 
remaining  unapplied  will  pass  under  the  gift  over  (c).  In  such 
cases  the  assignee  of  the  son  will  be  entitled  only  to  such  money 
or  property,  if  any,  as  may  be  paid  or  delivered,  or  appropriated 
for  payment  or  delivery  (d),  by  the  trustees  to  the  son ;  but  the 
trustees  will  be  accountable  in  respect  of  payments  made  to  him 

(a)  Lord  v.  Bunn,  2  Y.  &  C.  C.  C.  Ch.  D.  (C.A.)  443  ;  Re  Bullock,  W.  N. 

98  ;  Holmes  v.  Penney,  3  K.  &  J.  90.  (1891)  p.  62  ;  39  W.  E.  472.] 

(6)  Godden  v.    Growhurst,  10   Sim.  [(c)  Be  Bullock,  W.   N.   (1891)  p. 

642  ;  and  see  Kearsley  v.  Woodcock,  3  62  ;  39  W".  R.  472.] 

Hare,  185  ;   Wallace  v.  Anderson,  16  [(d)  Re  Coleman,  39  Ch.  D.  (C.A.) 

Beav.    533  ;  In  re  Landon's  Trusts,  40  443,  449.] 
L.  J,  N.S.  Ch.  370 ;  [Re  Coleman,  39 


on  alienation, 
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after  they  have  received  notice  of  bankruptcy  or  assignment  (a)]. 
If  there  be  a  power  not  arbitrary  but  imperative  to  apply  for  the 
benefit  of  the  bankrupt  and  another,  and  the  trustees  refuse  to 
exercise  the  power,  so  that  a  simple  trust  arises,  the  creditors 
will  take  a  moiety  (b),  and  if  by  the  death  of  the  other  person 
the  bankrupt  becomes  the  only  object  of  the  power,  the  creditors 
will  take  the  whole  (c). 
Limitation  over  15.  But  though  a  person  cannot  put  a  restraint  upon  alienation, 
or  exclude  the  rights  of  creditors,  he  may  settle  property  upon 

A.  until  alienation,  bankruptcy,  or  insolvency,  with  a  limitation 
over  to  B.  on  the  happening  of  either  of  those  events  (d) ;  or  he 
may  give  real  or  personal  estate  to  A.  for  life  («),  with  a  proviso 
that  on  alienation,  bankruptcy,  or  insolvency  (/),  it  shall  shift 
over  to  B. ;  [and  where  property  was  by  an  instrument  dated  in 
1862,  limited  to  A.  for  life,  or  until  he  should  be  outlawed  or 
declared  bankrupt,  or  become  an  insolvent  debtor  within  the 
meaning  of  some  Act  of  Parliament  for  the  relief  of  insolvent 
debtors,  his  interest  was  held  to  cease  on  the  presentation  of  a 
petition  for  liquidation  under  the  Bankruptcy  Act,  1869,  by  a 
firm  of  which  he  was  a  member,  followed  by  acceptance  by  the 
creditors  of  a  composition  (g)].  And  if  the  trust  be  for  A.  for 
life,  remainder  to  B.  for  life,  or  until  bankruptcy,  and  B.  becomes 
bankrupt  in  the  lifetime  of  A.,  the  clause  takes  effect  (h).  [And 
if  the  trust  be  for  A.  for  life  and  the  proviso  that  on  his  charging 
or  encumbering  the  property  or  becoming  bankrupt,  the  gift  to 
him  shall  be  absolutely  forfeited,  and  the  subsequent  gifts  acceler- 
ated, the  proviso  will  be  good,  although  there  is  no  person  capable 
of  taking  under  the   subsequent  gifts   (i).     But   a  gift  of  real 

[{a)  Re  Neil;  Hemming  v.  Neil,  62  N.S.  321  ;  17  W.  R.  1078  ;  Billson  v. 

L.  T.  N.S.  649  ;   Be  Bullock,  W.    N.  Grafts,  15  L.  E.  Eq.  314  ;  JRe  Aylwin's 

(1891)  p.  62  ;  39  W.  R.  472.]  Trusts,  16  L.   R.   Eq.  585  ;    and  see 

(6)  Bippon  V.  Norton,  2  Beav.  63.  Bochford   v.   Hackman,  9  Hare,  475  ; 

(c)  Wallace  v.  Anderson,  16  Beav.  Sharp    v.     Gosserat,    20    Beav.    470 ; 
533.  [Be  Bedson's  Trusts,  28  Ch.  D.  (C.A.) 

(d)  Lochyer  v.  Savage,  2  Stra.  947  ;  523  ;  Metcalfe  v.  Metcalfe,  43  Ch.  D. 
Ex  parte  Hinton,  14  Ves.  598  ;  Old-  633  ;  (1891)  3  Ch.  (C.A.)  1]. 
ham  V.  Oldham,  3  L.  R.  Eq.  404  ;  (/)  As  to  what  is  insolvency,  see 
Montefiore  v.  Behrens,  35  Beav.  95  ;  Be  Muggeridge's  Trusts,  Johns.  625  ; 
[Hatton  V.  May,  3  Ch.  D.  148  ;  Joel  [and  as  to  the  effect  of  a  person  he- 
V.  Mills,  3  K.  &  J.  458  ;]  and  see  Sharp  coining  bankrupt  or  insolvent  in  one 
V.  Gosserat,  20  Beav.  470.  of  the  colonies,  see  Be  Levy's  Trusts, 

(e)  Shee  v.  Hale,  13  Ves.  404  ;  Gooper  30  Ch.  D.  119]. 
v.    Wyatt,  5  Mad.   482  ;    Yarnold   v.  [((/)  Nixon    v.    Verry,   29    Ch.    D. 
Moorhouse,  1  R.  &  M.  364 ;   Stephens  196.] 

V.  James,  4  Sim.  499  ;  Lewes  v.  Lewes,  Qi) .Be  Muggeridge's  Trusts,  Johns. 

6  Sim.  304 ;   Sx  parte  Oxley,  1  B.  &  625. 

B.  257  ;  Stanton  v.  Hall,  2  R.  &  M.  [(i)  Hurst  v.  Hurst,  21  Ch.  D.  (C.A.) 
175  ;  Hammonds  v.  Barrett,  21  L.  T.  278  ;    Doe  v.    Eyre,   5   C.    B.    713  ; 
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estate  to  A.  her  heirs  and  assigns,  subject  to  a  proviso  determining 
her  estate  in  the  event  of  her  bankruptcy,  and  limiting  the  estate 
over,  in  that  event,  to  other  persons,  is  an  absolute  gift  to  A., 
and  the  proviso  is  void  for  repugnancy  (a).], 

16.  A  clause  divesting  the  property  on  bankruptcy  is  not  Limitation  over 
brought  into  operation  by  a  deed  of  inspectorship  (h),  and  a  like  wlenbroueht 
clause  on  "alienation"  (c)  will  extend  only  to  a  disposition  by  into  operation, 
the  act  of  the  party,  and  not  to  a  transfer  by  operation  of  law, 
as  upon  hanknoptcy  (d),  unless  it  can  be  collected  from  the  context 
that  the  term  was  intended  by  the  settlor  to  have  so  wide  a 
signification  (e) ;  and  a  warrant  of  attorney  to  enter  up  a  judg- 
ment which  is  followed  by  a  charging  order  will  not  be  an  act 
of  alienation,  unless  the  charge  was  immediately  in  the  contem- 
plation of  the  parties  at  the  time  of  giving  the  warrant  (/) ;  and 
[even  under  the  law  prior  to  the  Married  Women's  Property 
Act,  1882]  the  marriage  of  a  feme  was  not  an  alienation  of  a 
chose  en  action  to  the  extent  of  her  equity  to  a  settlement  out 
of  it  (ff) ;  but  where  real  estate  was  held  in  trust  for  A.  and  her 
assigns  for  her  life,  with  remainder  over,  with  a  proviso  that, 
if  she  did  anything  whereby  she  might  lose  the  control  over 
the  income,  the  life  estate  should  "  cease  as  fully  as  it  would  by 
her  actual  decease,"  and  she  married,  so  that  the  husband  obtained 
the  control  over  the  income,  the  limitation  over  to  the  remainder- 
man took  effect  (h).  [On  the  other  hand,  where  the  trust  was  to 
pay  income  to  A.  until  he  should  do  some  act  whereby  it  "  should 
become  vested  in  some  other  person,"  and  A.  obtained  from  the 

Robinson  v.   PFood,  27  L.  J.  N.S.  Ch.  (d)  Lear  v.   Leggett,   2   Sim.   479  ; 

726  ;  Donohoe  v.  Mooney,  27  L.  R.  Ir.  S.    G.  1  R.  &  M.    690 ;    Whitfield  v. 

26.]  Prickett,  2  Keen,  608  ;    Wilkinson  v. 

[(a)  Re   Machu,    21    Ch.    D.    838.  Wilkinson,  Sir   Geo.   Coop.    R.  259  ; 

Upon  the  general  question  as  to  the  and  see  S.  G.  3  Sw.  528.     [But  as  to 

validity  of  partial  restraints  on  aliena-  a  bankruptcy  on   the   debtor's  own 

tion,  see  Re  Rosher,  26  Ch.  D.  (C.A.)  petition,  see  Re  Amherst's  Trusts,  13 

801  ;  Re  Elliot,  (1896)  2   Ch.   353  ;  L.  R.  Eq.  464.] 

Large's  case,  2  Leon.  82  ;  Ghurchill  v.  (e)  Dommett  v.    Bedford,  6   T.   R. 

Marks,  1  Coll.  441  ;  Kearsley  v.  Wood-  684  ;   Cooper  v.  Wyatt,  5  Mad.  482  ; 

cock,   3   Hare,   185  ;    Co.    Lit.   223a  ;  [see  Ex  parte  Eyston,  7  Ch.  D.  (C.A.) 

Shep.  Touch.    129  ;    Re  Macleay,  20  145.] 

L.  R.  Eq.  186,  and  cases  there  cited  ;  (/)  Avison  v.  Holmes,  1   J.   &  H. 

Jarm.  on  Wills,  4th  ed.  vol.  2,  p.  18  ;  530  ;  and  see  Barnett  v.  Blake,  2  Dr. 

5th   ed.  pp.   855   et  seq.  ;   Vaizey  on  &  Sin.  117  ;  Montefiore  v.  Behrens,  35 

Settlements,  949  ;  Tudor's  Real  Prop.  Beav.    95  ;     [Be    Kelly's    Settlement ; 

Cases,  4th  ed.  517  et  seq.]  West  v.  Turner,  59  L.  T.  N.S.  497.] 

(6)  Montefiore  v.  Enthoven,  5  L.  R.  (</)  Bonfield  v.  Hassell,  32  Beav.  217. 

Eq.  35.  (/!:)  Craven  v.   Brady,  4  L.  R.  Ch. 

[(c)  Since  the  Act  33  &  34  "Vict.  c.  App.  296.     [But  see  now  the  Married 

23  (see  ante,  pp.  27,  28)  a  conviction  for  Women's  Property  Act,  1882,  45  &  46 

felony  does  not  operate  as  an  aliena-  Vict,  c,  75-] 
tion  ;  Re  Dash,  57  L.  T,  N.S,  219.] 
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trustee  and  spent  the  capital  fund,  it  was  held  that  A.'s  interest 
had  not  determined,  though  it  might  have  been  otherwise  if  the 
words  had  been  "  cease  to  be  payable "  to  A.  himself  (a) ;  and 
where  the  trust  was  for  payment  of  the  income  to  one  for  life 
until  he  should  "assign,  charge  or  incumber,  or  affect  to  assign, 
charge  or  incumber,"  it  was  held  that  under  the  circumstances  this 
trust  had  not  a  retrospective  operation  so  as  to  include  past  acts  (b). 
The  date  upon  which  the  dividends  vest  in  the  trustee  in  bank- 
ruptcy, and  are  therefore  forfeited  as  being  "  vested  in  some  other 
person,"  is,  under  the  doctrine  of  relation  back,  the  date  of  the  act 
of  bankruptcy,  not  of  the  adjudication  (c).]  Where  the  forfeiture  is 
to  arise  on  bankruptcy,  no  forfeiture  is  incurred  by  a  bankruptcy 
which  is  afterwards  annulled,  provided  the  annulment  be 
effected  before  any  beneficial  interest  could  have  come  to  the 
hands  of  the  assignee  (d);  and  where  the  clause  was  against 
"  anticipating  or  otherwise  assigning  or  encumbering  "  the  annual 
proceeds,  and  the  cesUd  que  trust  assigned,  so  far  as  he  lawfully 
could  without  a  forfeiture,  the  arrears  already  accrued,  but  not  the 
future  income,  it  was  held  that  the  assignment  being  confined 
to  the  arrears  was  valid  (e) ;  and  a  power  of  attorney  to  receive 
the  income  and  a  charge  upon  the  income  will  not  be  a  forfeiture, 
unless  it  can  be  proved  that  the  power  of  attorney  and  charge 
were  meant  to  be  applied  to  future  income,  and  not  to  be  confined 
to  arrears  already  accrued  (/) ;  and  an  assignment  in  general 
words  will  not  comprise  a  property  which  if  attempted  to  be 
assigned   would   become   forfeited   (g).     [Where,  however,  there 

[(a)  Be  Brewer's  Settlement,  (1896)  2  ling,  J.,  after  dealing  with  the  cases, 

Ch.  503  ;  Re  Baker,  (1904)  1  Ch.  157,  and  observing  upon  the  difference  of 

where     the    forfeiture    took    effect  opinion  between   Lord  Hatherly  in 

although  charges  given  by  the  tenant  White  v.  Cliitty  and  Sir  George  Jessel 

for  life  had  been  cancelled  and  given  in  Samuel  v.  Samuel  as  to  the  point 

up  before  anything  became  payable  of    time    at    which   the   annulment 

to  him.]  was  sufficient    to    prevent   the  for- 

[(6)  West  V.  Williams,  (1899)  1  Ch.  feiture,  said  that  it  would  be  right 

(C.A.)  132.]  to  follow  the  view  taken  in  White  v. 

[(c)  Montefiore  v.   Guedalla,  (1901)  C/iiiii/,  if  it  were  necessary  so  to  decide ; 

1  Ch.  435.]  and  see  Chapman  v.  Perkins,  (1905) 

(d)  White  V.    Chitty,  1    L.    R.  Eq.  C.A.  (H.L.)  106,  affirming  C.A.  (1904) 

372  ;   Lloyd  v.   Lloyd,   2   L.   R.   Eq.  1  Ch.  431  (where  words  of  futurity  as 

722  ;   Re  Parnham's  Trust,  13  L.  R.  to  marriage  of  beneficiaries  were  held 

Eq.   413  ;    46   L.   J.    N.S.    Ch.    80 ;  not  to  apply    to    marriage    in    the 

Trappes  v.  Meredith,  9  L.  R.  Eq.  229  ;  testator's  lifetime).] 

[Samuel  v.   Samuel,  12  Ch.  D.  152  ;  (e)  Re  Stul^s  Trusts,  4  De  G.  M.  & 

Ancona  v.   Waddell,  10  Ch.  D.  157  ;  G.  404 ;  S.  0.  1  Eq.  Rep.  334. 

Hurst  V.  Hurst,  21  Ch.  D.  (C.A.)  278  ;  (/)  Gox  v.  Bockett,  35  Beav.  48. 

Robertson   v.   Richardson,   30   Ch.   D.  (g)  Re   Waley's  Trust,   3  Eq.   Rep. 

623  ;  Be  Broxujhton,  57  L.  T.  N.S.  8  ;  380  ;   and  see  Fausset  v.   Carpenter, 

Metcalfe  v.  Metcalfe,  43  Ch.  D.  633  ;  2  Dow  &  CI.  232  ;  5  Bligh,  N.S.  75  ; 

affirmed,  (1891)  3  Ch.  1  ;  Re  Loftus  St  Leonard's  H.  L.  Cases,  76. 
Otway,  (1895)  2  Ch.  235,  where  Stir- 
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was  a  residuary  gift  to  A.  for  life,  with  remainder  to  B.,  with  a 
general  provision  against  alienation  by  B.  in  A.'s  lifetime,  and 
a  mortgage  was  made  by  B.,  "subject,  nevertheless,  to  the  said 
proviso  or  condition  in  the  will  contained,"  it  was  held  by  Jessel, 
M.E.,  that  there  was  no  forfeiture,  inasmuch  as  the  restriction 
meant  in  i^ubstance :  "  I  charge  if  I  can  charge,  and  I  do  not  if  I 
.  cannot  charge  " ;  and,  consequently,  as  B.  had  no  power  to  charge, 
the  property  was  never  charged  at  all  (a).  But  if  a  memorandum 
of  charge  be  made  and  accepted  by  the  person  in  whose  favour 
it  is  made,  it  will  be  effectual  to  create  a  forfeiture,  although  no 
claim  is  made  under  it,  and  a  disclaimer  of  the  charge  after  it 
has  once  been  accepted  will  not  avail  to  prevent  the  forfeiture  (6). 

An  assignment  of  the  assignor's  life  estate  to  trustees  for  the 
benefit  of  the  assignor,  until  he  otherwise  directs,  has  been  held  not 
to  create  a  forfeiture  so  long  as  no  direction  is  given  by  the  assignor 
inconsistent  with  his  actual  enjoyment  of  the  life  estate  (c). 

Where  the  forfeiture  of  an  annuity  was  to  arise  on  the  annuitant 
doing  or  suffering  anything  which  would  deprive  him  of  the  right 
to  receive  the  annuity,  a  garnishee  order  served  on  the  trustees 
was  held  not  to  create  a  forfeiture,  as  unless  the  annuity  was 
receivable,  the  trustee  was  not  the  debtor  of  the  annuitant,  and 
the  garnishee  order  was  ineffectual,  while  on  the  other  hand 
if  it  was  receivable  any  direction  divesting  it  would  be  void  for 
repugnancy  (d) ;  and  an  assignment  of  a  life  interest  to  trustees 
upon  trust  for  the  assignor  for  life  but  with  power  to  them  to 
receive  the  income  as  his  attorneys,  and  to  pay  expenses  of 
management,  was  held  not  to  be  a  disposition  or  attempted  dis- 
position of  the  life  interest  (e).  Where  the  gift  was  to  a 
married  woman  for  life  for  her  separate  use,  with  restraint  on 
anticipation,  and  from  and  after  her  decease,  or  "  on  her  antici- 
pating" the  income  then  over,  it  was  held  that  anticipating 
could  not  be  read  as  "attempting  to  anticipate,"  and,  therefore, 
an  assignment  of  the  life  interest  being  wholly  ineffectual,  did 
not  cause  a  forfeiture  (/) ;  but  where  the  gift  over  was  on  "  attempt- 
ing" to  assign,  a  purported  assignment,  void  in  law,  was  held 
to  work  a  forfeiture  (ff).    Where  the  gift  over  was  in  case  the 

[{a)  Samuel  v.   Samuel,  12  Cli.  D.  (1884)p.  129  ;  andseeiJeilfaiV,  (1909) 

152 ;    and    see  Be    Sheward,    (1893)  2  Ch.  280.] 
3  Ch.  502.]  [(e)  Re  Tancred's  Settlement,  (1903) 

[(6)  Hurst  V.  Hurst,  21  Oh.  D.  (C.A.)  1  Ch.  715.] 
278.]  [(/)  Re  Wm-maU,  43  Ch.  D.  631.] 

Uc)  Lockwood  V.    Sikes,   51    L.   T.  [(y)  iJePorte?-,  (1892)  3  Ch.  481;  and 

N.S.  562.]  see  Adams  v.  Adams,   (1892)   1   Ch. 

[{d)  Re  Greenwood,  (1901)  1  Ch.  887,  369,  376. 
dissenting  from  Bates  v.  Bates,  W.  N. 
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beneficiary  was  "  under  legal  disability  "  at  the  time  when  the  gift 
took  effect,  it  was  held  that  a  general  disability  imposed  by  the  law, 
such  as  bankruptcy,  or,  possibly,  felony,  was  meant,  and  he  having 
procured  himself  to  be  made  bankrupt,  and  the  bankrupcty  having 
been  annulled  as  a  mere  device  and  trick,  there  was  no  forfeiture  (a). 
[Limitation  over       -^  trust  of  a  similar  but  different  kind  arises  where  the  limitation 

affecting  accruing  over  On  alienation  is  attached  to  the  accruing  income  only.    In  such 
income  only.]  °  «. 

a  case  the  moment  of  time  at  which  the  limitation  over  takes  erfect 

{ex.  gr.,  whether  on  receipt  by  the  trustees,  actual  receipt  by  the 
beneficiary,  or  any  other  time)  must  be  ascertained  from  the  terms 
of  the   gift,  and  the  destination  of  each  instalment  of  income 
determined  accordingly  (6).] 
[Insolvency.]  17.  Insolvency,  while  it  existed,  was  not  a  process  in  invitum, 

but  the  act  of  the  insolvent  himself,  unless  it  was  on  the  petition 
of  a  creditor  (c),  and  therefore  came  within  the  meaning  of  a 
restraint  against  "alienation"  {d).  But  a  mere  declaration  of 
insolvency  to  lay  a  foundation  for  a  bankruptcy  was  not  an 
alienation  or  attempt  at  alienation  (e).  Under  the  Bankruptcy 
Act,  1869,  a  petition  for  liquidation  was  a  voluntary  parting 
with  the  bankrupt's  interest  (/) ;  [and  a  debtor's  petition  under  the 
Bankruptcy  Act,  1883,  will  have  the  same  effect  (^)]. 
Limitation  over  18.  A  person  cannot  settle  his  oivn  property  on  himself,  with  a 
s^ttlo^^mself.  °  limitation  over  in  the  event  of  his  own  bankruptcy  Qi).  But  a 
husband  may  on  his  marriage  [or,  it  seems,  by  a  post-nuptial  settle- 
ment (i)],  thus  settle  a  fund  of  his  own  to  the  extent  of  the  wife's 
fortune  received  by  him,  for  this,  though  apparently  a  settlement 
by  him,  is,  in  substance,  a  settlement  of  money  advanced  by  the 
wife  (y)  [and  identically  brought  into  settlement  by  her  (^)],  and 

[(a)i?e(7areM',(1896)2Ch.(G.A.)311.]  Clarhe  v.  CUmlen,  8  Ir.  Cli.  Rep.  26  ; 

[(6)  Ee  Sampson,  (1896)  1  Ch.  630.]  Murphy  v.  Abraham,  15  Ir.  Ch.  Rep. 

(c)  1  &  2  Vict.  0.  110,  s.  36;  see  371;  [Ex parte  Stephens^ZOh.T).  807  ; 
Pym  V.  Lockyer,  12  Sim.  394.  Mackintosh  v.  Pogose,  (1895)  1  Ch.  505  ; 

(d)  Shee  v.  Sale,  13  Ves.  404;  lieBrewer's8ettle'ment,{l8d6)ZCh.503.] 
Brandon  v.  Aston,  2  Y  &  C.  C.  Ca.  [{i)  Mackintosh  v.  Pogose,  (1895)  1 
24 ;  Ghurchill  v.  Marks,  1  Coll.  441  ;  Ch.  505.] 

Martin  v.  Maugham,    14   Sim.   230;  {j)  Ex   parte   Goolce,    8  Ves.   353; 

Tomnsend  v.  Early,  34  Beav.  23.  Higginson  \.  Kelly,   1  B.  &  B.  252  ; 

(e)  Graham  v.  Lee,  23  Beav.  388.  Ex  parte  Verner,  ib.  260  ;  In  re  Meag- 
(/)  Ee  Amherst's  Trusts,   13  L.  R.  han,  1   Sch.  and  Lef.  179  ;  Ex  parte 

En.  464.  Hodgson,  19  Ves.  206  ;  [Gorr  v.  Gorr, 

1(g)  Ee  Cotgrave,  (1903)  2  Oh.  705.]  3   L.    R.    Ir.    435,  438  ;    Ee   Gallan's 

(h)  Higinhotham  v.  Holme,  19  Ves.  Estate,  7  L.  R.  Ir.  102].     But  see  Ex 

88  ;  Ex  parte  Hill,  1  Cooke's  Bank.  parte  Hill,  1  Cooke's  Bank.  Law,  251, 

Law,  251  ;  Ex  parte  Bennet,  Ib.  253  ;  and  compare   Ex  parte   Hodgson,   19 

In  re  Murphy,  I  Sch.  &  Lef.  44  ;  In  re  Ves.  208. 

Meaghan,  Ib.  179  ;  Ex  parte  Hodgson,  [(/c)  Mackintosh  v.  Pogose,  uhi  sup. ; 

19  Ves.  206  ;  Ee  Casey's  Trust,  3  Ir.  Whitmore  v.  Mason,  2  Jo.  &  H.  204.J 

Ch.   Rep.  419,  4  Ir.   Ch.    Rep.   247  ; 
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indeed,  a  person  may  on  marriage,  without  regard  to  the  wife's 
fortune,  limit  his  own  property  to  himself  for  life,  or  until 
alienation,  [either  voluntary  (a)  or  involuntary  by  operation  of 
law  in  favour  of  a  particular  creditor  (5),]  and  then  over  in 
favour  of  the  wife  or  children,  for  they  are  purchasers  for 
value,  and  there  is  no  fraud  upon  any  one. 

19.  It  is  not  unusual  to  find  a  clause  in  a  will  directory  to  Direction  to 
trustees  to  purchase  a  presentation  in  favour  of  some  particular  tatioiTfo/a  par-' 
object ;  but,  it  seems,  if  the  purchase  be  made  with  the  intention  ticular  person, 
of  presenting  the  cestui  que  trust,  though  the  patron  himself  was 

ignorant  of  the  purpose  in  view  (c),  it  falls  within  the  enactment 
against  simony  (d).  A  patron  is  forbidden  to  present  for  money^ 
either  directly  or  indirectly;  and,  the  object  being  determined 
upon  at  the  time  of  the  purchase,  the  construction  put  upon  the 
transaction  by  the  Court  is,  that  the  patron  presents  indirectly 
by  selling  to  a  person  who  purchases  with  the  sole  intention  of 
presenting. 

20.  The  purchase  of  an  advowson  upon  the  footing  that  imme-  Purchase  of 
diate  possession  shall  be  given   is  clearly  simoniacal ;   and  yet,  ^  '"'^^°''- 
notwithstanding  the  stringent  words  of  the  Acts  against  simony, 

and  of  the  declaration  to  be  made  by  the  clerical  purchaser,  such 
transactions  are  of  too  frequent  occurrence.  As  any  stipulation 
for  the  resignation  of  the  present  incumbent  would  be  illegal  and 
could  not  be  enforced,  the  purchaser  is  obliged  to  rely  upon  the 
honour  of  the  vendor,  the  purchase-money  in  the  meantime  being 
impounded  in  the  hands  of  trustees,  to  be  paid  over  upon  the 
intentions  of  the  parties  being  carried  into  effect. 

21.  It  has  been  ruled  that  the  statue  relating  to  insurances  insurances  for 
on  lives  does  not  prohibit  an  insurance  on  the  life  of  A.  in  the 

name  of  B.  upon  trust  for  A.  when  both  names  appear  upon  the 
policy  (e).     But  an  insurance  on  the  life  of  A.  by  B.,  a   creditor 

(a)  Knight  v.  Browne,  7  Jur.  N.S.  ticular  persons  at  a  particular  price, 

894  ;  Brooke  v.  Pearson,  27  Beav.  181  ;  which  is  fixed  for  all  persons  alike, 

and  see  Phipps  v.   Lord  Ennismore,  and  is  not  shewn  to  be  less  than  the 

4  Kuss.  131  ;  Synge  v.  Synge,  4  Ir.  Ch.  fair  price  which  might  be  otherwise 

Kep.  337  ;  [Be  Gallan's  Estate,  7  L.  R.  obtained  :   Borland's  Trustee  v.  Steel, 

Ir.  102  ;  Ee  Breioer's  Settlement,  (1896)  (1901)  1  Ch.  279.] 

2  Ch.  503.]  (c)  King  v.  Trussel,  I  Sid.  329. 

[(6)  Be  Detmold,  40  Ch.  D.  585  ;  and  (d)  Kitdien  v.   Calvert,  Lane,    102, 

see  Be  Johnson  Johnson,  (1904)  1  K.  B.  per  Baron  Snig  ;   Whinchcombe  v.  Pul- 

134.     It  has  been  held  that  there  is  leston,   Noy,  25,  per   Lord    Hobart ; 

nothing  obnoxious  to  the  bankruptcy  Godbolt,  390  ;  and  see  Fearne's  P.  W. 

law  in  articles  of  association  of  a  com-  404  ;  but  see  Fox  v.  Bishop  of  Chester, 

pany  which  bond  fide  provide  that  a  6  Bing.  1  ;  Gowper  v.  Mantell,  22  Beav. 

shareholder  shall,  in  the  event  of  his  231  ;  Id.  qu. 

bankruptcy,  sell  his  shares  to  par-  (e)  Gollett  v.  Mwrison,  9  Hare,  162. 
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purposes.  ] 
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creating  a  trust 
■with  an  unlawful 
purpose. 


not  on  his  own  account,  but  as  a  trustee  for  C,  who  has  no 
interest  in  the  life,  would,  it  is  considered,  be  void. 

22.  The  Income  Tax  Act  (a)  avoids  all  contracts  or  agreements 
by  which  one  person  undertakes  to  pay  the  income  tax  of 
another ;  but  this  does  not  prevent  a  settlor  from  vesting  an 
estate  in  trustees  upon  trust  to  pay  "all  taxes  affecting  the 
lease "  meaning  inclusively  the  income  tax  ,  and  subject  thereto 
for  A.  for  life  (i). 

23.  Fictitious,  fraudulent,  or  collusive  conveyances  for  the  pur- 
pose of  creating  votes  for  members  of  parliament — as  when  the 
conveyance  is  in  form  only,  and  there  is  a  private  arrangement 
between  the  parties  that  no  interest  shall  pass — are  null  and  void ; 
but  if  A.,  bond  fide  and  without  any  secret  understanding  in 
derogation  of  the  deed,  though  for  the  purpose  of  multiplying 
votes,  convey  to  B.  in  trust  for  a  number  of  persons  as  tenants 
in  common,  that  they  may  thereby  acquire  a  qualification,  the 
deed  is  unimpeachable  (c). 

24.  Trusts  adverse  to  the  foundation  of  all  religion  and  sub- 
versive of  all  7norality  are,  of  course,  void,  and  not  enforceable 
by  the  Court  (d). 

[25.  Trusts  for  superstitious  purposes,  as  for  saying  masses  or 
requiems  for  the  souls  of  the  dead,  are  void  (e).] 

26.  Where  a  trust  is  created  for  an  unlawful  and  fraudulent 
purpose,  the  Court  will  neither  enforce  the  trust  in  favour  of  the 
parties  intended  to  be  benefited,  nor  will  assist  the  settlor  to 
recover  the  estate  (/). 


(a)  5  &  6  Vict.  c.  35,  s.  73. 

(!))  Lord  Lovat  v.  Duchess  of  Leeds 
(No.  1),  2  Dr.  &  Sm.  62  ;  Festi?ig  v. 
Taylor,  32  L.  J.  N.S.,  Q.  B.  41 ;  3  B. 
&  S.  217  ;  [Be  Bannerman's  Estate,  21 
Ch.  D.  10.5  ;  and  see  Peareth  v.  Mar- 
riott, 21  Ch.  D.  183  ;  22  Ch.  D.  (C.A.) 
182  ;  Gleadow  v.  Leetham,  22  Ch.  D. 
269.] 

(c)  Thorniley  v.  Aspland,  2  C.  B. 
160;  Alexander  v.  Newman,  2  C.  B. 
122  ;  May  v.  May,  33  Beav.  81  ;  and 
see  Childers  v.  Ghilders,  3  K.  &  J.  310  ; 
1  De  G.  &  J.  482  ;  Ashworth  v.  Hopper, 
1  C.  P.  D.  178. 

(d)  See  Tliornton  v.  Howe,  31  Beav. 
14  ;  [and  see  Smith  v.  White,  L.  R.  1 
Eq.  626.] 

[(e)  JVest  V.  Shuttleworth,  2  My.  & 
K.  684  ;  Heath  v.  Ghapman,  2  Drew. 
417  ;  Re  BlundeWs  Trusts,  30  Beav. 
360;  Re  Fleetwood,  15   Ch.  D.  594; 


Re  Elliott,  39  W.  E.  297  ;  and  see  Re 
MicUl's   Trust,  28  Beav.   39  ;  but  in 
Ireland  a  bequest  for  masses  is  not 
illegal,  though  it  may  be  void  for  per- 
petuity ;  Bradshaw  v.  Jaekman,  21  L. 
E.  Ir.  12,  15  ;  Perry  v.  Tuomey,  lb. 
480  ;  Dorrian  v.  Gilmore,  15  L.  R.  Ir. 
69  ;  Small  v.  Torley,  27  L.  R.  Ir.  388.] 
(/)  Gottington   v.   Fletcher,  2   Atk. 
155  ;  see   Lord  Eldon's  remarks  in 
Muckleston  v.  Brown,  6  Ves.  68  ;  and 
see  Chaplin  v.  Ghaplin,  3  P.  W.  233 
Hamilton  v.  Ball,  2  Ir.  Eq.  Rep.  191 
Groves   v.   Groves,  3  Y.   &  Jer.    163 
Ottley  V.   Browne,    1    B.    &   B.   360 
Davies  v.  Otty  (No.  2),  35  Beav.  208 
Haigh  v.  Kaye,  7  L.  R.  Ch.  App.  473 
Barton  v.  Muir,  6  L.  R.  P.  C.  134 , 
[Re  Great  Berlin  Steamboat  Gompany, 
26  Ch.  D.  616].     In  Wilkinson  v.  Wil- 
kinson, 1  Y.  &  C.  C.  C.  657,  tte  words 
"all  oilier  the  children  he  might  there- 
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27.  But  a  distinction  was  taken  by  Lord  Eldon  between  a  bill  Property  settled 
filed  by  the  author  of  the  fraud  himself,  and  by  a  person  taking ^^^^^^ ^fyV^^ 
through  him,  but  not  a  party  to  the  fraud  (a),  and  this  distinc-  recovered  by 
tion  is  supported  by  other  authority  (&).     And  the  settlor  him-  under^the^settlOT. 
self  may  take  proceedings  for  recovering  the  property,  where  the 

illegal  purpose  failed  to  take  effect,  so  that  no  trust  arose,  and, 
the  trustees  having  paid  no  consideration,  the  equitable  interest 
resulted  (c). 

28.  [A  trust  may  take  effect  and  be  recognised  by  the  Court,  [Existence  of 

,.,  1     i.1.  ■  1,  i    •  J        J    J-        i.1     cestui  que  trust.] 

although  there  is  no  person  who  can,  as  cestui  que  trust,  directly  '  ■' 

enforce  the  execution  of  it.  Thus  a  devise  on  trust  for  the  main- 
tenance of  the  testator's  horses  and  dogs  was  held  valid,  although 
not  a  charity,  and  although,  upon  the  terms  of  the  will,  the  Court 
thought  that  the  execution  of  it  could  not  be  enforced  by  any  one  (d). 
So,  as  we  have  seen,  where  there  is  a  discretionary  trust  to  apply 
money  for  the  benefit  of  a  particular  person,  though  the  cestioi 
que  trust  cannot  enforce  the  payment  of  any  part  of  the  money  to 
him,  yet  the  trustee  can  so  apply  it,  and  the  persons  interested 
in  remainder  are  entitled  only  to  the  unapplied  surplus  (e).  And 
although  a  trust  for  keeping  up  family  tombs  is  in  general  void 
as  tending  to  a  perpetuity  (/),  yet  a  direction  to  an  executor  to 

after  have  by  her,"  were  probably  held  gredient  be  wanting,  as  in  a  trust  for 

to  mean  legitimate  children  in  case  keeping  up  family  tombs,  the  trust 

the  settlor  married  the  person  named,  is  void,"  the  cases  cited  in  support  of 

who,  it  is  presumed,  had  died  before  this  proposition  being  those  in  note 

the  suit.  (/)   infra,   which,    however,   mainly 

(a)  Muckleston  v.  Brown,  6  Ves.  68.  turned  on  the  question  of  perpetuity. 

(b)  Matthew  V.  Hanbury,  2  Vern.  In  Gooper-Bean  v.  Stephens,  it  is  to  be 
187  ;  Bradcenbury  v.  Brachenbury,  2  noticed  that  the  testator  bequeathed 
J.  &.  W.  391  ;  Joy  v.  Campbell,  1  Sch.  his  horses  and  dogs  to  the  trustees 
&  Lef.  328,  see  335,  339  ;  Miles  v.  themselves,  so  that  it  could  not  be 
Durnford,  2  De  G.  M.  &  G.  643  ;  and  contended  that  any  trust  was  enforce- 
see  Phillpotts  v.  Phillpotts,  110  C.  B.  able  against  them  by  the  owner  of 
85  ;  Oroves  v.  Groves,  3  Y.  &  Jer.  1 63  ;  the  horses  and  dogs.  They  appear 
Ghilders  v.  Ghilders,  3  K.  &  J.  310 ;  1  to  have  held  iipon  a  trust  for  the 
De  G.  &  J.  482.  See  a  classification  of  maintenance  of  particular  chattels 
the  cases  in  reference  to  cohabitation  belonging  to  themselves,  but  upon  s 
bonds,  3  Mac.  &  G.  note  (c)  page  100.  resultingtrustastounappliedsurplus.] 

(c)  Symes  v.  Hughes,  9  L.  R.  Eq.  [(e)  Re  Bulloch,  W.  N.  (1891)  p.  62 ; 
475  ;  Manning  v.  Gill,  13  L.  B.  Eq.  Re  Coleman,  39  Ch.  D.  (C.A.)  443,  and 
485  ;  Haigh  v.  Kaye,  7  L.  R.  Oh.  App.      other  cases,  ante,  p.  113.] 

469 ;  Dawson  v.  Small,  18  L.  R.  Eq.  [(/)  Richard  v.  Robson,  31  Beav. 
114  ;  Taylor  v.  Bowers,  1  Q.  B.  D.  291.  244  ;  Lloyd  v.  Lloyd,  2  Sim.  N.S.  255 ; 
[(d)  Re  Dean;  Cooper  -  Dean  v.  Thomson  v.  Shakespeare,  Johns.  612; 
Stephens,  41  Ch.  D.  552,  556,  per  1  De  G.  F.  &  J.  399  ;  Fowler  v.  Fow- 
North,  J.  ;  Mitford  v.  Reynolds,  16  lev,  33  Beav.  616  ;  Fish  v.  Attorney- 
Sim.  105  ;  Pettingall  v.  Pettingall,  11  General,  4  L.  R.  Eq.  521  ;  Hunter  v. 
L.  J.  Ch.  176.  It  was  stated  by  the  Bullock,  14  L.  R.  Eq.  45  ;  Dawson  v. 
learned  author  of  this  work  that  "a  Small,  18  L.  R.  Eq.  114  ;  Re  Williams, 
trust  must  be  for  the  benefit  of  some  5  Ch.  D.  735  ;  Re  Birkett,  9  Ch.  D. 
person  or  persons,   and  if    this  in-  576 ;   Re    Vaughan,  33   Ch.  D.    187  ; 
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apply  a  sum  of  money  in  erecting  a  monument  to  a  person 
already  deceased  may  be  valid  (a),  although  it  is  difficult  to  say 
who  would  be  the  cestui  que  trust  to  enforce  it  (b),  and]  a  trust 
for  keeping  in  repair  a  painted  window  or  monument  in  a  church 
is  valid  as  a  charitable  gift,  for  it  is  for  the  interest  of  the 
public  that  the  ornaments  of  the  church  should  not  be  allowed 
to  fall  into  decay  (c).  [So  a  trust  for  repairing  and  keeping 
in  repair  a  parish  churchyard  has  also  been  upheld  as  a  good 
charitable  gift  (d),  a  gift  for  keeping  in  good  order  burial 
grounds  restricted  to  the  Society  of  Friends  was  held  to  be  for 
advancement  of  religion,  and  therefore  charitable  (e),  and  a 
bequest  to  a  charity  on  condition  that  they  keep  the  testator's 
tomb  in  repair,  with  a  gift  over  to  another  charity  on  non- 
compliance, is  good,  for  the  rule  against  perpetuities  is  not  in- 
fringed, and  there  is  no  rule  of  law  which  invalidates  a  condition 
creating  a  perpetual  inducement  to  do  that  which  is  lawful  (/).] 
Personalty  29.  If  a  testator  [dying  before  the  recent  Act  (g)]  bequeath  his 

bequeathed  to      personalty  generally  to  such  charitable  purposes  as  the  trustees 
should  think  proper,  the  trustees  can  exercise  the  power  as  to  the 
pure  personalty  (Ji).     [But   the  trustees   cannot  under  the  power 
apply  the  impure  personalty  to  charitable  institutions  authorised 
to  hold  property  of  that  description,  unless  the  testator  has  indicated 
in  the  will  that  charities  of  that  nature  are  among  the  objects 
intended  to  be  benefited  (i). 
[Trust  partly  for       30.  If  property  be  given  upon  trust  to  apply  part  thereof  for 
a  lawful  and        g^^  unlawful  purpose,  and  to  hold  or  apply  the  residue   for  a 
lawful  purpose.]   lawful  purpose,  then,  if  the  amount  intended  to  be  applied  for 
the  unlawful  purpose  cannot  be  so  far  ascertained  as  to  make  it 
clear  that  there  would  be  a  residue  applicable  to  the  lawful  pur- 
pose, the  whole  gift  will  fail  {j);  but  the  mere  fact  that  the 

Re  Tyler,  (1891)  3  Gh.  252  ;  Re  Roger-      2  Ch.  84]. 

son,   (1901)   1    Oh.   715  ;   see   Qott  v.  [(d)  Re  Vauglian,  33  Ch.  D.  187.] 

~    -—  "  ■"  (e)  Re  Manser,  {\90b)  1  Ch.  68.] 

(/)  Re    Tyler,  (1891)   3   Ch.  252  ; 


Nairne,  3  Ch.  D.  278  ;  and  so  a  gift 
of  all  the  income  of  the  testator's  estate 


for  the  purposes  of  a  library,  Jie  Swam,  Glirist's  Hospital  v.  Grainger,  1  M.  & 

(1908)  W.  N.  209.]  G.  460  ;  and  see  ante,  p.  18.] 

[(a)  Mussett  v.  Single,  W.  N.  1876,  [((/)54&55Viot.c.73,seea?ite,p.l06.] 

p.  170.]  [(h)  Lewis  v.  Allenby,  10  L.  R.  Eq. 

[(6)  Re  Dean,  41  Ch.  D.  552,  557,  668  ;   Re  Glark,  52  L.  T.  N.S.  406 

per  North,  J.]  ,  54  L.  J.  N.S.  Ch.  1080.] 

(c)  Hoare  v.  Osborne,  1   L.  E.  Eq.  [(i)  Re  Clark,  52  L.  T.  N.S.  406 

686;  Be  Rigley's  Trust,  15  W.'R.  190;  Lewis    v.     Allenby,    10    L.    R.     Eq! 

[Re  Vauglian,  33  Ch.  D.  187  ;  and  so  668  ;    Re  Piercy,   (1895)   1    Ch.   83 

a  gift  for  the  erection  of  headstones  to  (1898)  1  Ch.  (C.  A.)  565.] 
a  class  of  persons  in  a  churchyard,  as  [( j )  Ghapman  v.  Brown,  6  Ves.  404 

contributing  to  the  decency  and  repair  Re  Birkett,  9  Ch.  D.  576  ;  Limbrey  v. 

of  the  churchyard  :  Be  Pardoe,  (1906)  Gi.irr,  6  Mad.  151  ;  Gramp  v.  Playfoot. 
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amount  to  be  applied  for  the  unlawful  purpose  has  not  been 
expressly  stated  in  the  gift  will  not  make  the  whole  gift  void, 
and  the  Court  will,  if  it  be  practicable,  ascertain  the  amount 
which  would  have  satisfied  the  unlawful  purpose,  and  thus 
uphold  the  gift  (a).  And  there  are  cases  which  lend  some  support 
to  the  view  that  where  the  lawful  purpose  is  charitable,  the  whole 
of  the  property  is  available  for  the  lawful  purpose  (S).] 


4  K.  &  J.  479  ;  Foioler  v.  Fowler,  33 
Beav.  616  ;  Re  Taylor,  W.  N.  (1888) 
p.  32  ;  58  L.  T.  N.S.  538.  But  see 
Be  Williams,  5  Ch.  D.  735.] 

[(a)  Mitford  v.  Reynolds,  1  Ph.  185  ; 
Be  Rigley's  Trust,  15  W.  E.  190  ;  Fish 
V.  Attorney-General,  4  L.  E.  Ec[.  521  ; 
The  Magistrates  of  Dundee  v.  Morris,  3 
Macq.  134 ;  Be  Vaughan,  33  Gh.  D. 
187  ;  and  see  Dawson  v.  Small,  18  L. 
E.  Eq.  114 ;  Hunter  v.  Bullock,  14  L. 
E.  Eq.  45;  Be  Williams,  5  Ch.  D. 
735  ;  Champney  v.  Davy,  11  Ch.  D. 
949  ;  Be  Birhett,  9  Ch.  D.  576  ;  and 
see  Be  Allen,  (1905)  2  Ch.  400,  where 
the  gift  was  for  "  charitable  educa- 
tional or  other  institutions"  in  the 
town  of  K.,  and  an  intention  being 
inferred  to  limit  the  gift  to  general  or 
public  pilrposes  for  the  inhabitants 
of  the  town,  it  was  held  to  be  chari- 
table and  good.] 

[(6)  Fish  V.  Attorney-General,  Daw- 
son V.  Small,  Hunter  v.  Bullock,  Be 
Williams,  Be  Birkett,  Be  Vaughan,  ubi 
sup.,  all  of  which  were  cases  of  trusts 
for  the  maintenance  of  family  tombs 
out  of  the  income  of  a  fund,  and  for  the 
application  of  the  surplus  for  a  chari- 
table purpose.  It  is  difftcult  to  see 
upon  what  principles  these  cases  rest ; 
and  in  Be  Birkett,  the  late  M.E.,  Sir 
G.  Jessel,  sitting  as  a  judge  of  first 
instance,  intimated  that  had  the  case 
been  unfettered  by  authority,  he  should 
have  arrived  at  a  different  conclusion. 
In  Fisk  V.  Attorney-General,  the  case 
was  argued  on  the  footing  that  the 
whole  fund  was  given  for  the  lawful 


purpose  charged  with  a  portion  for  an 
unlawful  purpose,  and  the  charge  fail- 
ing, the  gift  of  the  whole  for  the  law- 
ful purpose  was  good ;  and  this  would 
seem  to  have  been  the  view  adopted 
by  V.  C.  Wood,  for  he  observed,  p. 
527  :  "  I  think  I  ought,  in  this  in- 
stance (if  the  gift  of  the  residue  had 
been  exclusive  of  the  amount  required 
for  the  repair  of  the  grave),  to  have 
ascertained  the  amount  required  for 
tlie  void  purpose,  but  the  better  con- 
struction is,  that  the  whole  of  the 
gift  is  to  be  taken  by  the  rector  and 
cliurch- wardens. " 

So  again  in  Hunter  v.  Bullock  and 
Dawson  v.  Small,  both  before  V.  0. 
Bacon,  the  trust  for  keeping  up  the 
tombs  was  treated  as  being  merely 
honorary:  that  is,  "an  obligation 
either  to  be  performed  or  not,  as  the 
persons  to  whom  the  custody  of  the 
money  was  given  thought  fit,"  and 
the  gift  for  the  lawful  purpose  was 
held  to  be  "  certain  in  amount "  (i.e. 
of  the  whole  income),  "  subject  only  to 
the  fulfilment  of  the  honorary  trust." 

In  Be  Williams,  Be  Birkett,  and  Be 
Vaughan,  V.  C.  Malins,  the  M.E.,  and 
North,  J.,  followed  the  previous  de- 
cisions. In  Be  Bogerson,  (1900)  1  Ch. 
715,  £1000  was  given  in  trust  out  of 
the  income  first,  to  maintain  a  tomb, 
and  next  to  distribute  among  poor 
persons  in  certain  alms-houses,  and  it 
was  held  by  Joyce,  J.,  that,  the  gift 
for  the  tomb  being  invalid,  the  whole 
income  went  to  the  poor  persons.] 
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CHAPTER  VIII 

IN   WHAT   LANGUAGE   A   TRUST   MUST   BE   DECLARED 

A  PERSON  may  declare  a  trust  either  directly  or  indirectly :  the 
former  by  creating  a  trust  eo  noviine,  in  the  form  and  terms  of  a 
trust ;  the  latter,  without  affecting  to  create  a  trust  in  words,  by 
evincing  an  intention,  which  the  Court  will  effectuate  through  the 
medium  of  an  implied  trust  (I). 


SECTION  I 


General  rule. 


OF  DIRECT  OR  EXPRESS  DECLARATIONS  OP  TRUST 

1.  In  creating  a  trust,  a  person  need  only  make  his  meaning 
clear  as  to  the  interest  he  intends  to  give,  without  regarding  the 
technical  terms  of  the  common  law  in  the  limitation  of  legal 
estates.  And  equitable  fee  may  be  created  without  the  word 
"heirs,"  and  an  equitable  entail  without  the  words  "heirs  of  the 
body "  (a),  provided  words  be  used  which,  though  not  technical, 

(a)  See  Shep.  Touch,  by  Preston,  106  ;  [and  see  Re  Buckton,  (1907)  2  Ch. 
408,  where  a  gift  to  a  person  for  life  and  then  "  to  his  sons  and  their  sons  in 
succession  "  was  held  to  give  an  estate  tail]. 


Distinction  (1)  The  Terms  Implied  Trusts,  Trusts  by  Operation  of  Law,  and  Gonstructii)e 

between  Implied    Trusts,  appear  from  the  books  to  be  almost  synonymousexpressions  ;  but  for  the 

trusts,  Trusts  by  purposes  of  the  present  work  the  following  distinctions,  as  considered  the  most 

operation  of  law,   accurate,  will  be  observed  : — An  implied  trust  is  one  declared  by  a  party  not 

and  Constructive  directly,  but  only  by  implication  ;  as  where  a  testator  devises  an  estate  to  A. 

trusts.  and  his  heirs,  not  doubting  that  he  will  thereout  pay  an  annuity  of  20/.  per 

annum  to  B.  for  his  life,  in  which  case  A.  is  a  trustee  for  B.  to  the  extent  of 

the  annuity.     Trusts  by  operation  of  law  are  such  as  are  not  declared  by  a  party 

at  all,  either  directly  or  indirectly,  but  result  from  the  effect  of  a  rule  of  equity, 

and  are  either — 1.  Resulting  trusts,  as  where  an  estate  is  devised  to  A.  and  liis 

heirs,  upon  trust  to  sell  and  pay  the  testator's  debts,  in  which  case  the  surplus 

of  the  beneficial  interest  is  a  resulting  trust  in  favour  of  the  testator's  heir  ;  or, 

2.  Constructive  trusts,  which  the  Court  elicits  by  a  construction  put  upon 

certain  acts  of  parties,  as  when  a  tenant  for  life  of  leaseholds  renews  the  lease 

on  his  own  account,  in  which  case  the  law  gives  the  benefit  of  the  renewed 

lease  to  those  who  were  interested  in  the  old  lease. 
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are  yet  popularly  equivalent,  or  the  intention  otherwise  sufficiently 
appears  upon  the  face  of  the  instrument  (a). 

2.  If  an  estate  be  devised  unto  and  to  the  use  of  A.  and  his  Equitable  fee 
heirs,  upon  trust  for  B.  without  any  words  of  limitation,  B.  takes  ™fthout  thl'^'^ 
the  equitable  fee ;  for  the  whole  estate  passed  to  the  trustees,  and  word  heirs 
whatever  interest  they  took  was  given  in  trust  for  B.  (h).     But  if 

an  estate  be  conveyed  by  deed  unto  and  to  the  use  of  a  trustee  Case  of  a  deed. 
and  his  heirs,  in  trust  for  the  settlor  for  life,  and  after  his  death 
upon  trust  for  his  children  simply  without  the  word  heirs,  [or,  in 
deeds  executed  since  the  31st  December  1881,  the  words  "in  fee 
simple  "  or  "  in  tail "  (c)],  the  children  by  analogy  to  legal  limita- 
tions take  an  estate  for  life  only  (d).  Should  renewable  leaseholds 
for  lives  be  conveyed  by  deed  to  trustees  and  their  heirs  upon  trust 
for  A.,  it  has  been  held  that  from  the  nature  of  an  estate  pur  autre 
vie,  A.  takes  the  absolute  interest  («). 

3.  But  though  technical  terms  be  not  absolutely  necessary,  yet  Force  of 
where  technical  terms  are  employed  they  shall  be  taken  in  their 

legal  and  technical  sense  (/).  Lord  Hardwicke  indeed  once  added 
the  qualification,  "  unless  the  intention  of  the  testator  or  author  of 
the  trust  plainly  appeared  to  the  contrary  {g)."  But  this  position 
has  since  been  repeatedly  and  expressly  overruled,  and  at  the 
present  day  it  must  be  considered  a  clear  and  settled  canon  that 
a  limitation  in  a  trust,  perfected  and  declared  by  the  settlor, 
must  have  the  same  construction  as  in  the  case  of  a  legal  estate 
executed  (h). 

Ua)  Be   Tringham's    Trusts,  (1904)      72   L.   T.  892  ;  Badgers  v.   Houston, 

2  Ch.  48T ;  Be  Oliver's  Settlement,  (1905)      (1909)   1    I.   R.   319    (not  following 

1  Ch.  191.]  Meyler  v.  Meyler,  11  L.  R.  Ir.  522).] 
(b)  Moore  v.  Gleghorn,  10  Beav.  423  ;  (e)  M'Glintock  v.  Irvine,  10  Ir.  Ch. 

affirmed  on  appeal,  12  Jurist,  591  ;  Eep.  481  ;  Brenan  v.  Boyne,  16  Ir.  Cli. 

Knight  v.  Selby,  3  Man.  &  Gr.   92;  Rep.87; -Be%v.  ^ifo'ott,Ib.  110,note  ; 

Challenger  v.  Sheppard,  8  T.  E.  597  ;  Be  Bayley,  16  Ir.  Ch.  Eep.  21 5  ;  [Gur- 

Yarrow  v.  Knightly,  8  Ch.  D.  (C.A.)  rin  v.  Doyle,  3  L.  R.  Ir.  265 ;]  and  see 

736  ;  and  see  Doe  v.   Gafe,  7  Exoh.  post.  Chap.  XXVIII.  s.  1. 
675 ;  WatkinsY.  Weston,  32  Beav.  238 ;  (/)  Wright  v.  Pearson,  1  Eden,  125, 

3  De  G.  J.  &  Sm.  434  ;  Byan  v.  Keogh,  4  per  Lord  Henley  ;  Austen  v.  Taylor,  1 
Ir.Eq.357;  Hodsonv.Ball,l'iSim.558.  Eden, 367, ^eretmrfem;  Syngew. Hales, 

[(c)    Conveyancing    and     Law    of  2  B.  &  B.   507,  per  Lord   Manners ; 

Property  Act,  1881  (44  &   45  Vict.  Jervoise  v.   Duke  of  Northumberland, 

0.  41),  s.  51.]  1   J.   &  W.   571,  per    Lord  Eldon  ; 

(d)  Holliday  v.   Overton,  14  Beav.  Lord   Glenorchy    v.    Bosville,   Cas.    t. 

467  ;    15   Beav.   480 ;   16  Jur.   751  ;  Talb.  19,  per  Lord  Talbot ;  Bale  v. 

Lucas  V.  Brandreth  (No.  2),  28  Beav.  Coleman,  8  Vin.  268,  per  Lord  Har- 

274  ;  Tathamv.  Vernon,  29  Beav.  604  ;  court ;  [Meyler  v.  Meyler,  11  L.  E.  Ir. 

[Lysaqht  v.  M'Grath,  11  L.  E.  Ir.  142  ;  522]. 

Be  Whiston's  Settlement,  (1894)  1  Ch.  (g)  Garth  v.  Baldwin,  2  Ves.  655. 

661  ;  Dearberg  v.  Letchford,  72  L.  T.  (h)  Wright  v.  Pearson,  1  Eden,  125  ; 

N.S.  489  ;]  Middleton  v.   Barker,  29  Austen  v.   Taylor,  lb.   367  ;   and  see 

L.  T.  N.S.  643  ;  [Be  Bennett's  Estate,  Brydgesv. Brydges,3Yes.l2o  ;  Jervoise 

(1898)  1  I.  R.  185  ;  Be  Irwin,  (1904)  v.  Duke  of  Northumberland,  1  J.  &  W, 

2  Ch.  752,  referring  to  Be  Hudson,  571. 
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Rule  in  Shelley's  4.  As  the  rule  in  Shelley's  case  is  not  one  of  construction,  that 
to  truste.'"^  ^  iS'  °f  intention,  but  of  law,  and  was  established  to  remedy  certain 
mischiefs,  which,  if  heirs  were  allowed  to  take  as  purchasers, 
would  be  introduced  into  feudal  tenures,  it  might  be  thought 
that,  as  trusts  are  wholly  independent  of  tenure,  they  ought  not 
to  be  affected  by  the  operation  of  the  rule;  and  the  cases  of 
Withers  v.  Allgood  (a),  and  Bagshaw  v.  Speiwer  (b),  seem  to  lend 
some  countenance  to  the  doctrine.  But  not  to  mention  that 
Lord  Hardwicke  himself  appears,  in  Garth  v.  Baldwin  (c),  to  have 
doubted  the  position  advanced  by  him  in  Bagshaw  v.  Spencer, 
other  subsequent  authorities  have  now  established  the  principle, 
that  although  the  rule  may  not  be  equally  applicable  to  trusts,  it 
shall  be  equally  applied  (d). 

But  in  order  to  vest  the  fee  in  the  ancestor  under  this  rule,  the 
word  "  heir "  must  be  used,  not  in  the  sense  of  persona  designata, 
i.e.  a  particular  individual,  but  as  a  term  of  succession  so  as  to 
transmit  the  estate  to  the  heir  for  the  time  being  for  ever.  If, 
therefore,  land  be  devised  to  a  trustee  in  trust  for  A.  for  life,  and 
after  his  decease  in  trust  for  the  person  who  shall  then  be  his 
heir  or  heiress  and  his  or  her  heirs,  in  this  case  A.  takes  a  life 
estate  only,  and  the  heir  or  heiress  takes  the  fee  simple  by 
purchase  (e) ;  and  of  course  the  rule  does  not  apply,  if  the  legal 
estate  be  vested  in  trustees  for  the  life  of  A.  in  trust  for  him,  and 

(a)  Cited  in  Bagshaw  v.  Spencer,  1  respects,  the  testator's  intention  evi- 

Ves.  sen.  160  ;  1  Coll.  Jur.  403.  dently  was,  tliat  after  securing  the 

(6)  1  Ves.  sen.  142  ;  1   Coll.  Jur.  jointure,  the  trustees  of  the  codicil 

378.  should  convey  the   estate  to  the  uses 

(c)  2  Ves.  646.  declared  by  the  will.     It  was,  there- 

(d)  Wright  v.  Pearson,  1  Eden,  128  ;  fore,   an    executory  trust,    and    the 


!  V.  Brydges,  3  Ves.  120 ;  Jones  question  was  not  whether   in   mere 

V.  Morgan,  1  B.  C.  C.  206  ;  IVebb  v.  equitable  estates  a  life  interest  result- 

Uarl  of  Shaftesbury,  3  M.  &  K.  599  ;  ing  to  the  heir-at-law  would  unite 

Roberts  v.  Dixwell,  1  Atk.  610  ;  West,  with  a  limitation  to  the  heirs  of  his 

536  ;  Britton  v.  Twining,  3  Mer.  176  ;  body,  but  whether,  according  to  the 

V.  Spence,  12  C.  B.  N.S.  199 ;  true   construction    of    the   will,   the 


Cooper  V.  Kynoclc,  7  L.  R.  Ch.  App.  settlement    was    not    meajit    to    be 

398  ;  Collier  v.   Walters,  17  L.  R.  Eq.  executed  in  such  a  form  as  to  make 

252  ;  Hervey  v.  Hervey,  W.  N.  1874,  the  heirs  of  his  body  purchasers.     In 

p.  41  ;  Drew  v.  Maslen,  W.  N.  1874,  this  light  the  question   was  one  of 

p.  65  ;  Batteste  v.  Maunsell,  10  Ir.  R.  intention,  and  not  of  legal  operation. 

Eq.  97,  on  App.  314  ;  [Be  White  and  The  case  was  subsequently  affirmed 

Hindle's    Contract,    7    Ch.    D.    201  ;  on  appeal  by  Lord  Cranworth,  and  it 

Be  Youman's  Will,  (1901)  1  Ch.  720].  is  conceived  substantially,  though  not 

Goape  V.  Arnold,  2  Sm.   &  Gif.  311,  in  terms,  upon  the  ground  above  in- 

may  appear  to  militate  against  the  dicated  as  the  true  principle  :  see  4 

general  rule,  but  the  true  ground  of  De  G.  M.  &  G.  574. 

the  decision  was  this  :   The   codicil  (e)  Greaves  v.  Simpson,  12  Jur.  N.S.- 

was  made  for  a  particular  purpose,  609  ;  [and  see  Foxwell  v.  Van  Grutten, 

viz.   for  securing  the  jointure,   and  (1897)  A.C.  688,  663,  680,  685]. 
as  it  confirmed  the  will  in  all  other 
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the  legal  remainder  after  the  death  of  A.  be  limited  to  the  heirs  of 
A.'s  body,  for  here,  as  the  life  estate  and  the  remainder  are  of 
different  qualities  (viz.  one  equitable  and  the  other  legal),  they 
cannot  unite  (a). 

5.  We  have  said,  that  if  technical  words  be  employed,  they  Trusts  executed 
must  be  taken  in  their  legal  and  technical  sense ;  but  as  to  this  executory 
a  distinction  must  be  drawn  between  trusts  executed  and  trusts  distinguished, 
that  are  only  executory,  for  to  trusts  executed  the  position  is 
strictly  applicable,  but  in  the  case  of  trusts  that  are  executory  it 
must  be  received  with  considerable  allowance. 

A  trust  executed  is  where  the  limitations  of  the  equitable 
interest  are  complete  and  final ;  in  the  executory  trust,  the  limi- 
tations of  the  equitable  interest  are  intended  to  serve  merely 
as  minutes  or  instructions  for  perfecting  the  settlement  at  some 
future  period  (b). 

The  distinction  we  are  considering  was  very  early  established,  The  two 
and  was  recognised  successively  by  Lord  Cowper  (c).  Lord  King  (d),  Lord  Hardwid^e 
Lord  Talbot  (e),  and  by  no  one   more  frequently  than  by  Lord  j^  Bagshaw  v. 
Hardwicke   himself   (/)  ;  yet  in   Bagshaw  v.  Spe^icer  (g)  Lord 
Hardwicke   almost    denied    that    any   such    distinction   existed. 
But  in  a  subsequent  case  (h)  his  Lordship  felt  himself  called 
upon  to  offer  some  explanation.     "  He  did  not  mean,"  he  said, 
"  in  Bagshaw  v.  Spencer,  that  no  weight  was  to  be  laid  on  the  dis- 
tinction, but  that,  if  it  had  come  recently  before  him,  he  should 
then  have  thought  there   was   little  weight  in  it,  although  he 
should  have  had  that  deference  for  his  predecessors,  as  not  to 
lay  it  out  of  the  case,  not  intending  to  say  that  all  which  his 
predecessors  did  was  wrong  founded,  which  he  desired  might  be 
remembered." 

But   whatever   doubts   may  formerly   have   existed   upon   the  The  distinction 
subject,  they  have  long  since  been  dispelled  by  the  authority  of  °°^  established, 
succeeding  judges.       "The   words    executory   trust,"   said   Lord 
Northington,  "  seem  to  me  to  have  no  fixed  signification.     Lord 
King  describes  an  executory  trust  to  be,  where  the  party  must 

(a)  Collier    v.    M'Bean,    34    Beav.  62  ;  Roberts  v.  Dixwell,  1  Atk.  607 

426.  Baskermlle  v.  Basherville,  2  Atk.  279 

(h)  See  Egerton  v.  Earl  Brownlow,  Marryat    v.    Townly,    1    Ves.     102 

4  H.  L.  Cases,  210  ;  Tatham  v.  Version,  Read  v.  Snell,  2  Atk.  648  ;  Woodhouse 

29  Beav.  604.  v.  HosMns,  3  Atk.  24. 

(c)  Bale  V.  Coleman,  8  Vin.    267  ;  {g)  1  Ves.  152  ;  and  see  Hopkins  v. 
Earl  of  Stamford  v.  Sir  John  Hobart,  Hopkins,  1  Atk.  594. 
3  B.  P.  C.  33.             ^  (h)  Exel  v.    Wallace,   2   Ves.   323. 

(d)  Papillon  v.  Voice,  2  P.  W.  471.        And  Lord  Henley  once  said  he  be- 
(c)  Lord  Glenorchy  v.  Bosville,  Gas.      lieved  Lord  Hardwicke  had   at  last 

t.  Talb.  2.  renounced    his    opinion,  Bastard    v, 

(/)  Gower    v,    Grosvenor,   Barnard,      Proby,  g  Cox,  8. 
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come  to  this  Court  to  have  the  benefit  of  the  will.  But  that  is 
the  case  of  every  trust.  The  true  criterion  is  this.  Wherever 
the  assistance  of  this  Court  is  necessary  to  complete  a  limitation, 
in  that  case,  the  limitation  in  the  will  not  being  complete,  that 
is  sufficient  evidence  of  the  testator's  intention  that  the  Court 
should  model  the  limitations ;  but  where  the  trusts  and  limita- 
tions are  already  expressly  declared,  the  Court  has  no  authority 
to  interfere,  and  make  them  diff'erent  from  what  they  would  be 
at  law"  {a).  And  Lord  Eldon  observed:  "Where  there  is  an 
executory  trust,  that  is,  where  the  testator  has  directed  some- 
thing to  be  done,  and  has  not  himself  completed  the  devise,  the 
Court  has  been  in  the  habit  of  looking  to  see  what  was  his 
intention ;  and  if  what  he  has  done  amounts  to  an  imperfection 
with  respect  to  the  execution  of  that  intention,  the  Court 
enquires  what  it  is  itself  to  do,  and  it  will  mould  what  remains  to 
be  done,  so  as  to  carry  that  intention  into  execution"  (5).  [And 
in  a  modern  case  Sir  G.  Jessel,  M.R.,  observed :  "  It  is  called  an 
executory  trust,  where  the  testator,  instead  of  expressing  exactly 
what  he  means — that  is,  filling  up  the  terms  of  the  trust,  tells  the 
trustees  to  do  their  best  to  carry  out  his  intention.  In  that  way 
it  is  executory,  that  if  he  has  not  put  into  words  the  precise 
nature  of  the  limitations,  he  has  said  in  effect:  'Now  there  are 
my  intentions,  do  your  best  to  carry  them  out ' "  (c).] 
Executory  trusts       6.  We  proceed  to  the  enquiry  to  what  extent  in  executory  trusts 

in  marriage         ^  latitude  of  construction  is   admissible ;  and  to  draw  the  line 

articles 

distinguished       correctly,  we  must  again  distinguish  between  executory  trusts  in 

tru3ts*iu  wHls  marriage  articles,  where  the  Court  has  a  clue  to  the  intention  from 
the  very  nature  of  the  contract,  and  executory  trusts  in  wills,  where 
the  Court  knows  nothing  of  the  object  in  view  a  priori,  but  in 
collecting  the  intention  must  be  guided  solely  by  the  language  of 
the  instrument. 

Occasionally  This  distinction  was  at  first  but  very  imperfectly  understood. 

confounded.  Because  executory  trusts  under  wills  admitted  a  degree  of  latitude, 
it  was  held  by  some  that  they  were  to  be  treated  precisely  on  the 
same  footing  as  executory  trusts  in  marriage  articles ;  while,  because 
trusts  under  wills  did  not  admit  an  equal  latitude  of  construction, 
it  was  held  by  others  that  they  were  not  to  be  distinguished  from 
trusts  executed  {d).     Even  Lord  Eldon  once  observed  :  "  There  is 

{a)  Austen  v.  Taylor,  1  Eden,  366,  Goape  v.  Arnold,  4  De  G.   M.  &  G. 

368  ;  and  see  Stanley  v.  Lennard,  lb.  585. 

95  ;   Wright  v.  Pearson,  lb.  125.  [(c)  Miles   v.   Harford,    12   Ch.    D. 

(6)  Jervoise  v.    Duke   of  Northum-  691,  699.] 

berland,   1   J.   &  W.    570  ;    and  see  (d)  See  Bale  v.  Goleman,  8  Vin.  267, 
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no  difference  in  the  execution  of  an  executory  trust  created  by 
will,  and  of  a  covenant  in  marriage  articles ;  such  a  distinction 
would  shake  to  their  foundation  the  rules  of  equity"  (a).  But 
Lord  Manners  said  he  could  not  assent  to  this  doctrine  (b) ;  and 
Lord  Eldon  some  time  after  took  an  opportunity  of  correcting 
himself  (c). 

The  distinction  we  are  considering  has  been  put  in  a  very  clear  Distinction 
light  by  Sir  W.  Grant.  "  I  know  of  no  difference,"  he  said,  g™  v?_  Grant, 
"between  an  executory  trust  in  marriage  articles  and  in  a  will, 
except  that  the  object  and  purpose  of  the  former  furnish  an 
indication  of  intention  which  must  be  wanting  in  the  latter. 
Where  the  object  is  to  make  a  provision  by  the  settlement  for 
the  issue  of  a  marriage,  it  is  not  to  be  presumed  that  the  parties 
meant  to  put  it  in  the  power  of  the  father  to  defeat  that  purpose, 
and  appropriate  the  estate  to  himself.  If,  therefore,  the  agreement 
be  to  limit  an  estate  for  life,  with  remainder  to  the  heirs  of  the 
body,  the  Court  decrees  a  strict  settlement  in  conformity  to  the 
presumable  intention.  But  if  a  will  directs  a  limitation  for  life, 
with  remainder  to  the  heirs  of  the  body,  the  Court  has  no  such 
ground  for  decreeing  a  strict  settlement"  (d). 

7.  To  apply  the  foregoing  distinction  to  the  cases  that  have .' '  Heirs  of  the 

1      •;  •  ■  .  •  7      .1  1        i.   i.        i  4.U     I,      I,      J         tody "  in  articles 

occurred :  if  in  marriage  articles  the  real  estate  oi  the  riusbana  or  gojjg^j^g^  gj^t 

wife  be  limited  to  the  heirs  of  the  hody,  or  the  issue  (e)  of  the  con-  and  other  sons. 

tracting  parties,  or  either  of  them,  or  to  the  heirs  of  the  body,  or 

issue  and  their  heirs  (/),  so  that  heirs  of  the  body,  or  issue,  if 

taken  in  their  ordinary  legal  sense,  would  enable  one  or  other 

of  the  parents  to  defeat  the  provision  intended  for  the  children, 

these  words  will  then  be  construed  in  equity  to  mean  first  and 

other  sons ;  and  the  settlement  will  be  made  upon  them  succes. 

sively  in  tail,  as  purchasers  (g). 

If  the  settlement  has  been  already  made,  then,  provided  the  Distinction 

where  the 
settlement  was 

(a)  Countess  of  Lincoln  v.  Duke  of  mersdale,  4  Y.  &  C.  117.                           after  the 

Newcastle,  12  Ves.  227,  230  ;  and  see  (e)  Dod  v.  Bod,  Amb.  274 ;  Grier  "?!"/ ?!'f„to  ,-f 

Turner  v.  Sargent,  17  Beav.  519.  v.  Grier,  5  L.  E.  H.  L.  688.                                   °^  "' 

(6)  Stratford  v.  Powell,  1  B.  &  B.  (/)  Phillips  v.  James,  2  Drew.  & 

25  ;  Synge  v.  Hales,  2  B.  &  B.  508.  Sm.  404. 

(c)  Jervoise  v.  Duhe  of  Northumher-  (c/)  Handich  v.  Wilkes,  1  Eq.  Ca. 
land,  IJ.  &  W.  574.  Ab.  393  ;   Trevor  v.  Trevor,  1  P.  W. 

(d)  Blackburn  v.  Stalks,  2  V.  &  B.  622  ;  Jones  v.  Langton,  1  Eq.  Ca.  Ab. 
369  ;  and  see  Maguire  v.  Scully,  2  392 ;  Gusack  v.  Gusack,  5  B.  P.  C. 
Hog.  113  ;  Rochford  v.  Fitzmaurice,  I  116  ;  Griffith  v.  Buckle,  2  Vern.  13  ; 
Conn.  &  Laws.  173  ;  2  Drur.  &  "War.  Stonor  v.  Gurwe^i,  5  Sim.  269,  per  Sir 
18 ;  4  Ir.  Eq.  Rep.  375 ;  Sackville-  L.  Shadwell ;  Davies  v.  Davies,  4 
West  V.  Viscount  Holmesdale,  4  L.  E.  Beav.  54  ;  Rochford  v.  Fitzmaurice, 
H.  L.  543  ;  Scarisbrick  v.  Lord  Skel-  ubi  sup. 

I 
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'  execution  of  it  was  after  the  marriage,  it  will  be  rectified  by  the 
articles  (a) ;  but  if  the  execution  of  it  was  prior  to  the  marriage, 
the  Court  will  presume  the  parties  to  have  entered  into  a  different 
agreement  (b),  unless  the  settlement  expressly  state  itself  to  be 
made  in  pursuance  of  the  articles,  when  that  presumption  will  be 
rebutted,  and  the  settlement  will  be  rectified  (c) ;  or  unless  it  can 
be  otherwise  shown  that  the  settlement  was  intended  to  be  in 
conformity  with  the  articles,  and  there  is  clear  and  satisfactory 
evidence  that  the  discrepancy  has  arisen  from  mistake  (d). 
Limitation  of  Under  the  law  as  it  stood  prior  to  the  Fines  and  Eecoveries 

property  to  the     ■^'^^  (*)'  '''  ^^^^^^  settlement  was  not  decreed,  where  the  property 
heirs  of  the  body  of  the  husband  was  limited  to  the  heirs  of  the  body  of  the  wife  ; 
for  this  created  an  entail  which  neither  husband  nor  wife  could 
bar  without  the  concurrence  of  the  other,  and  the  intent  might 
have  been,  that  the  husband  and  the  wife  jointly  should  have 
the  power  of  destroying  the  entail  (/) ;  but  it  is  conceived,  that 
as  to  articles  executed  subsequently  to  the  Act  referred  to,  the 
case  would  be  otherwise  (g). 
Where  the  settle-      Kor  will  the  Court  read  heirs  of  the  body  as  first  and  other  sons. 
Sins  a  limitation  ^^^^^^  svLch  a  Construction  is  negatived  by  anything  in  the  articles 
to  the  parent  for  themselves  :  as  if  one  part  of  an  estate  be  limited  to  the  husband 
der'to  first  and     ^or  life,  remainder  to  the  wife  for  life,  remainder  to  the  first  and 
other  sons  in  tail,  other  SOUS  in  tail,  and  another  part  be  given  to  the  husband  for 
life,  remainder  to  the  heirs  male  of  his  body ;  for,  as  it  appears 
the  parties  knew  how  a  strict  settlement  should  be  framed,  the 
limitation  of  part  of  the  estate  in  a  different  mode  could  only  have 
proceeded  from  a  different  intention  (h). 
Heirs  female.  8.  It  was  formerly  argued,  that  daughters  in  marriage  articles 

were  not  entitled  to  the  same  consideration  as  sons,  on  the  ground 

(a)  Streatfield  v.   Streatfield,  Cas.  t.  (d)  Bold  v.  Hutchinson,  5  De  G.  M. 

Talb.    176  ;    Warrick  v.    Warrich,   3  &  G.  565. 

Atk.  193,  per  Lord  Hardwicke  ;  Legg  (e)  See  3  &  4  W.  4  o.  74,  ss.  16,  17. 

V.  Ooldwire,  Cas.  t.  Talb.  20,  per  Lord  (/)  Howel  v.  Howel,  2  Ves.  sen.  358 ; 

Talbot  ;  Burton  v.  Hastings,  Gilb.  Eq.  Whately  v.   Kemp,  cited  lb.  ;  Honor 

Rep.  113  ;  S.  a  1  Eq.  Ca.  Ab.  393,  v.  Honor,  1  P.  W.  123  ;  Green  v.  EUns, 

overruled.  2   Atk.   477,  per  Lord    Hardwicke  ; 

(6)  Legg  v.  Goldioire,  Cas.  t.  Talbot,  Highway  v.  Banner,  1  B.  0.  C.  587, 

20  ;   and  see  Warrick  v.   Warrich,  3  per  Sir  L.  Kenyon ;  Sackville-  West  v. 

Atk.  291.     [Whether  tlie  principle  of  Viscount  Holmesdale,  4  L.   R.   H.  L. 

Legg  v.    Ooldwire    extends  to    ante-  555,  per  Lord  Hatherley. 

nuptial  settlements  in  part  executory,  {g)  Bochford  v.  Fitzmaurice,  2  Drur. 

qucBre;     Re    Gundry,    (1898)    2    Ch.  &  War.  19. 

504.]  (h)  Howel  v.  Howel,  2  Ves.  sen.  359 ; 

(c)  Honor  v.  Honor,  1  P.  W.  123  ;  and  see  Powell  v.  Price,  2  P.  W.  535 ; 

Roberts  v.  Kingsley,  1  Ves.  238  ;  West  Cliambers  v.    Gliambers,  Fitzgib.   Rep. 

V.  Errissey,  2  P.  W.  349  ;  but  not  it  127  ;  S.  C.  2  Eq.  Ca.  Ab.  35  ;  Roch- 

seems  against  a  purchaser,  Warrick  v.  ford  v.  Fitzmaurice,  1  Conn.  &  Laws, 

Warrick,  3  Atk.  291.  174. 
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that  they  do  not,  like  sons,  continue  the  name  of  the  family,  and 
are  generally  provided  for,  not  by  the  estate  itself,  but  by  portions 
out  of  the  estate ;  but  it  is  now  clearly  settled  that,  as  they  are 
purchasers  under  the  marriage,  and  are  entitled  to  some  provision, 
the  Court  will  in  their  favour  construe  heirs  female  to  mean 
daughters  (a) ;  and  unless  the  articles  themselves  make  an  express 
provision  for  them  by  way  of  portion,  &o.  (b),  will  hold  daughters, 
as  well  as  sons,  to  be  included  under  the  general  term  of  heirs  of 
the  body  (c),  or  issue  (d).  And  the  settlement  will  be  executed 
on  the  daughters,  in  default  of  sons,  as  tenants  in  common  in  tail 
general,  with  cross  remainders  between  them  (e). 

9.  If  chattels  be  articled  to  be  settled  on  the  parents  for  life,  and  Limitation  of 
then  on  the  heirs  of  the  body  of  either,  or  both,  it  seems  the  chattels  of  the  body  ^^^^ 
will  not  vest  absolutely  in  the  parents,  but  in  the  eldest  son  as 

the  heir,  though  taking  by  purchase,  and  if  there  be  no  son,  in  the 
daughters  as  co-heiresses  (/);  and  for  the  son  or  daughters  to 
take,  it  is  not  necessary  that  they  should  survive  the  parents  and 
become  the  actual  heirs  (17),  unless  there  be  words  in  the  articles 
to  give  it  to  the  heirs  of  the  body  living  at  the  death  of  the 
surviving  parent,  as  "  if  the  parent  die  without  leaving  heirs  of  the 
body"(^). 

10.  Again,  if  in  marriage  articles,  a  party  covenant  to  settle  Articles  to  settle 
personal  estate  upon  the  trusts,  and  for  the  intents  and  purposes  trusts^ asTeaf™^ 
upon  and  for  which  the  freeholds  are  settled,  the  Court  will  not  estate. 

apply  the  limitations  to  the  personal  estate  literally,  the  effect  of 
which  would  be  to  vest  the  absolute  interest  in  remainder  in  the 
first  son  on  his  birth,  but  will  insert  a  proviso  that  will  have  the 
effect,  at  least  to  a  certain  extent,  of  making  the  personal  estate 
follow  the  course  of  the  real. 

Sir  Joseph   Jekyll   said,  the  practice  of  conveyancers  was  to  Limitations  over 
insert   a   limitation   over   on  "  dying  under  21 "  (i) :    but  Lord  2"  o"^-'under  21 
Hardwicke   conceived  the    common   limitation    over    to    be    on  without  issue. 
"dying  under  21  without  issue"  (j).     In  The  Duke  of  Newcastle 

(a)  West  V.  Errissey,  2  P.  W.  349.  Phillips  v.  James,  4  Drew.  &  Sm.  404. 

(6)  Powell  V.  Price,  2  P.  "W.  535  ;  (/)  Hodgeson  v.  Bussey,  2  Atk.  89  ; 

and  see    Mr    Fearne's    observations,  S.  G.  Barn.  195.    See  Bartlett  v.  Green, 

Conting.  Rem.  103.  13  Sim.  218. 

(c)  Burton  v.   Hastings,  Gilb.   Eq.  (g)  Theebridge  v.  Kilhurne,   2   Ves. 

Rep.  113  ;   &  a  1  Eq.  Ca.  Ab.  393,  233. 

per  Lord  Cowper.  Qi)  Read  v.  Snell,  2  Atk.  642. 

{d)  Hart  v.  Middlehurst,  3  Atk.  371  ;  {i)  Stanley    v.     Leigh,    2     P.     W. 

and  see  Maguire  v.   Scully,  2  Hog.  690. 

113  ;  S.  a  1  Beat.  370.  (j)  Gower  v.  Grosvenor,  Barn.  63  ; 

(e)  Marryat  v.  Townly,  1  Ves.  106 ;  8.  G.  5  Mad.  348, 
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V.  The  Oountess  of  Lineoln  (a),  leaseholds  were  articled  to  be 
settled  to  the  same  uses  as  the  realty,  viz.  to  A.  for  life,  remainder 
to  A.'s  first  and  other  sons  in  tail  male,  remainder  to  B.  for  life, 
remainder  to  B.'s  first  and  other  sons  in  tail  male,  remainders 
over.  A.  died,  having  had  a  son  v?ho  lived  only  nine  months. 
Lord  Loughborough  held  that  the  leaseholds  had  not  vested 
absolutely  in  the  deceased  son  of  A.,  and  ordered  a  proviso  to 
be  inserted  in  the  settlement,  that  they  should  not  vest  absolutely 
in  any  son  of  B.,  who  should  not  attain  21  or  die  under  that  age 
leavhig  issue  male.  From  this  decision  an  appeal  was  carried 
to  the  House  of  Lords  (h) ;  but  before  the  cause  could  be  heard, 
a  son  of  B.  having  attained  21,  the  decree  was,  that  the  son  of 
B.  had  become  absolutely  entitled.  Thus  the  House  of  Lords 
decided  that  the  absolute  interest  had  not  vested  in  the  first 
tenant  in  tail  on  his  birth ;  but  what  proviso  ought  to  have 
been  inserted,  whether  a  limitation  over  "  on  dying  under  21," 
or  "on  dying  under  21  without  issue  male,''  the  House  in  the 
event  was  not  called  upon  to  determine.  The  order  of  the  House 
of  Lords  in  this  case  was  made  with  the  approbation  of  Lord 
Ellenborough  and  Lord  Erskine  (who  took  part  in  the  debate), 
and  also  of  Lord  Thurlow  (c).  But  Lord  Eldon  denied  before 
the  House  that  there  was  any  distinction  between  articles  and 
wills,  and  therefore  relying  upon  Foley  v.  Burnell  and  Vwughan 
V.  Burslem,  two  cases  upon  wills  decided  by  Lord  Thurlow,  he 
said,  had  the  cause  come  originally  before  him,  he  should  have 
decreed  the  absolute  interest  to  have  vested  in  the  eldest  child 
upon  birth ;  that  assignments  had  been  made  of  leasehold 
property  under  a  notion  that  a  son  when  born  would  take  an 
absolute  interest ;  and,  were  the  House  to  sanction  the  decree  of 
Lord  Loughborough,  it  would  shake  a  very  large  property  {d). 
However,  his  Lordship  conceived  that  Lord  Hardwicke's  doctrine 
was  originally  the  best,  and  therefore,  recollecting  the  opinion 
of  that  great  Judge,  the  opinion  of  Sir  Joseph  Jekyll,  and  the 
decision  of  the  Court  below,  and  knowing  the  concurrent  opinions 
of  Lord  Ellenborough  and  Lord  Erskine,  and  also  the  opinion  of 
Lord  Thurlow  (whose  present  sentiments,  however,  he  could  not 
reconcile  with  the  cases  of  Foley  v.  Burnell  and  Vaughan  v.  Burslem, 
formerly  decided  by  his  Lordship)  {e),  he  bowed  to   all   these 

(a)  3  Ves.  387,  see  the  observations  (e)  See  post  p.  139,  note  (d).     Lord 

pp.  394,  397  ;   and  see  Searsdale  v.  Eldon  could  not  reconcile  Lord  Thur- 

Uurzon  1  J.  &  H.  51,  54.  low's  opinion  with  these  cases,  because 

(6)  12  Ves.  218.  his  Lordship  refused  to  admit  the  dis- 

(c)  12  Ves.  237.  tinction  between  articles  and  wills. 

\d)  12  Ves.  236,  237. 
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authorities  ;  and,  though  he  was  in  some  degree  dissatisfied  with  the 
determination,  he,  nevertheless,  would  not  move  an  amendment  (a). 

It  must  be  observed  that  a  settlement  of  the  personalty  cannot  Personalty  can- 
be  made  exactly  analogous  to  a  settlement  of  the  realty,  whether  "ealty  enTirely. 
the  limitation  adopted  be  "  on  dying  under  21,"  or  "  on  dying 
under  21  without  issue."  For  if  the  former  be  supposed,  then, 
the  object  of  the  articles  being  to  knit  the  personal  estate  to  the 
freehold,  if  the  son  die  under  age  leaving  issue  who  will  succeed 
to  the  freehold,  the  two  estates  will  go  in  different  directions.  But 
if  the  limitation  over  be  "  on  dying  under  21  without  issue,"  then,  if 
the  son  die  leaving  issue,  such  issue  may  die  under  age  and  un- 
married, when  the  personalty  will  go  to  the  son's  personal  repre- 
sentative, while  the  freeholds  will  devolve  on  the  second  son  (b). 

11.  Again,  in  marriage  articles  as  joint   tenancy   is  an  incon-  joint  tenancy  in 
venient  mode  of  settlement  on  the  children  of  the  marriage  (for  J''''^'^^  construed 

°      ^        tenancy  m 

during  their  minorities  no  use  can  be  made  of  their  portions,  as  common. 
the  joint  tenancy  cannot  be  severed)  (c),  the  Court  will  rectify 
the  articles   by  the  presumed   intent   of   the  contract,  and  will 
permit  words  that  would  be  construed  a  joint  tenancy  at  law  to 
create  in  equity  a  tenancy  in  common  (d). 

12.  In  other  cases  the  Court  has  varied  the   literal   construe-  Words  supplied 
tion  by  supplying  words,  as  where  the  agreement  was  to  lay  out  ™  articles. 
2001.  in  the  purchase  of  30^.  a  year,  to  be  settled  on  the  husband 

and  wife  for  their  lives,  remainder  to  the  heirs  of  their  bodies, 
remainder  to  the  husband  in  fee,  and,  until  the  settlement  should 
be  made,  the  200^.  was  to  be  applied  to  the  separate  use  of  the 
wife ;  and,  if  no  settlement  were  executed  during  their  joint 
lives,  the  200^.  was  to  go  to  the  wife,  if  living,  but,  if  she  died 
before  her  husband,  then  to  her  brother  and  sister ;  and  the  wife 
died  before  her  husband,  but  left  issue ;  it  was  held  the  brother 
and  sister  had  no  claim  to  the  fund,  the  words  "if  she  died 
before  her  husband "  intending  plainly  if  she  so  died  "  without 

(a)  The  Countess  of  Lincoln  v.  The  avoided,  but  that  if  the  infant  wlien 
Duke  of  Newcastle,  12  Ves.  237,  and  of  age  avoids  the  instrument,  the  joint 
a&e  Sackville-West  V.  Viscount  Holmes-  tenancy  will  arise  again;  Burnaby  y. 
dale,  4  L.  R.  H.  L.  543.  Equitable  Reversionary  Interest  Society, 

(b)  Countess  of  Lincoln  v.  Duhe  of  28  Oh.  D.  416  ;  Whittingham's  Case, 
Newcastle,  12  Ves.  228,  229.  8    Rep.    42b  ;    Coke   on.   Litt.  337a, 

(c)  Taggart  v.  Taggart,  1  Sch.  &  337b  ;  but  see  May  v.  Hook,  Coke  on 
Lef.  88,  ^«r  Lord  Redesdale  ;  and  see  Litt.  246a,  note  (1),  and  Simpson  on 
Rigden  v.   Vallier,   2   Atk.    734,  and  Infants,  2nd  ed.  p.  24.] 

Marryat  v.  Townly,  1  Ves.  103.     [But  (d)  Taggart  v.    Taggart,  1    Sch.   & 

it  would  seem  that  an  instrument  exe-  Lef.  84  ;  Mayn  v.  Mayn,  5  L.  R.  Eq. 

cuted  by  an  infant,  though  voidable,  150  ;  [IJEstrange  v.  L'Estrange,  (1902) 

severs  the  joint  tenancy  until  it  is  1  I.  R.  372]. 
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[CH.  Till.  S.  1 


Vague  provision. 


How  ' '  heirs  of 
the  body  "  con- 
strued in  execu- 
tory trusts  in 
wills. 


"A.  for  life,  and 
heii-3  male  of  his 
body,  and  their 
.heirs  male  sue- 
oessively. " 


leaving  issue"  (a).     [The  Court  has  also  in  a  modern  settlement 
supplied  a  hotchpot  clause  (&).] 

13.  It  has  been  held  in  marriage  articles  that  a  trust  to  pro- 
vide suitably  for  the  settlor's  younger  children  is  not  too  vague 
to  be  executed,  but  the  Court  will  direct  an  enquiry  what  the 
provision  should  be  (c). 

14.  Next  as  to  wills;  and  here,  as  no  presumption  arises  a 
priori,  that  "  heirs  of  the  body "  were  intended  as  words  of  pur- 
chase, if  the  executory  trust  of  real  estate  be  to  "A.  and  the 
heirs  of  his  body "  {d),  or  to  "  A.  and  the  heirs  of  his  body  and 
their  heirs"  (e),  or  to  "A.  for  life,  and  after  his  decease  to  the 
heirs  of  his  body  "  (/),  the  legal  and  ordinary  construction  will 
be  adopted,  and  A.  will  be  tenant  in  tail.  So,  where  the  estate 
was  directed  to  be  settled  on  the  testator's  "daughter  and  her 
children,  and,  if  she  died  without  issue,"  the  remainder  over,  the 
Court  said  that,  by  an  immediate  devise  of  the  land  in  the  words 
of  the  will,  the  daughter  would  have  been  tenant  in  tail,  and  in 
the  case  of  a  voluntary  devise  the  Court  must  take  it  as  they 
found  it,  though  upon  the  like  words  in  marriage  articles  it  might 
have  been  otherwise  {g). 

And  where  a  testator  directed  lands  to  be  settled  on  his 
"nephew  for  life,  remainder  to  the  heirs  male  of  his  body,  and 
the  heirs  male  of  the  body  of  every  such  heir  male,  severally 
and  successively  one  after  another  as  they  should  be  in  seniority 
of  age  and  priority  of  birth,  every  elder  and  the  heirs  male  of 
his  body  to  be  preferred  before  every  younger,"  Lord  Cowper 
said  the  nephew  took  by  a  voluntary  devise,  and,  although 
executory,  it  was  to  be  taken  in  the  very  words  of  the  will  as 
a  devise,  and  was  not  to  be  supported  or  carried  further  in  a 
Court  of  Equity  than  the  same  words  would  operate  at  law  in 
a  voluntary  conveyance  {h).  The  decision  that  the  nephew  was 
tenant  in  tail  went  apparently  upon  the  ground  that  the  words, 
"and  the  heirs   male   of    the   body   of    every   such    heir  male, 


(a)  Kentish  v.  Neimnan,  1  P.  W. 
234  ;  and  see  Targus  v.  Puget,  2  Ves. 
194  ;  Master  v.  De  Groismar,  11  Beav. 
184  ;  Martin  v.  Martin,  2  K.  &  M.  507. 

[(6)  Milkr  v.  Gulson,  13  L.  E.  Ir. 
408,  428,  distinguishing  Lees  v.  Lees, 
5  Ir.  R  Eq.  549.] 

(c)  Brenan  v.  Brenan,  2  Ir.  R.  Eq. 
2G6. 

(d)  Harrison  v.  Naylor,  2  Oox,  274  ; 
Bagshaw  v.  Spencer,  1    Ves.    151,  per 


Lord  Hardwicke  ;  Marslmll  v.  Boihs- 
field,  2  Mad.  166. 

(e)  Marryat  v.  Tovmly,  1  Ves.  104, 
per  Lord  Hardwicke. 

(/)  Blackburn  v.  Stables,  2  V.  &  B. 
370,  per  Sir  W.  Grant  ;  Scale  v.  Seale, 
1  P.  W.  290  ;  Meure  v.  Meure,  2  Atk. 
266,  per  Sir  J.  Jekyll. 

ig)  Sweetapple  v.  Bindon,  2  Vern. 
536. 

(/!,)  Legatt  v.  Sewell,  2  Vern.  551. 
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severally  and  successively,  &c.,"  were  all  included  in  the  notion 
of  an  entail,  and  expressio  eorum,  quce  tacite  insunt,  nihil  operatur. 

And  in  a  more  recent  case,  where  the  executory  trust  was  "  Proper  entail  on 
for  A.  generally,  with  a  direction  that  the  trustees  should  not 
give  up  their  trust  till  "  a  proper  entail  was  made  to  the  heir 
male  by  him,"  it  was  determined  that  A.  took  an  estate  tail  (a). 
However,  in  another  case,  where  the  devise  was  extremely 
similar,  viz.  to  A.  with  a  direction  that  the  estate  should  be 
entailed  on  his  heir  male,  Lord  Eldon,  on  the  assumption  that 
it  was  an  executory  trust,  and  not  a  legal  devise,  considered 
the  entail  so  doubtful  that  he  would  not  compel  a  purchaser  to 
accept  a  title  under  it  (b). 

15.  But  "  heirs  of  the   body "  will  in  the   case  of   executory  Heirs  of  the  body 
trusts  in  wills  as  well  as  in  articles  be  read  first  and  other  sons,  2?°^'"\„  *°  „„ 
provided  the  testator  expressly  manifest  such  an  intention,  as   if  in  wills,  where 
he  direct  a  settlement  on  A.  for  life  "  without  impeachment  of  of  intention  to 
waste "   (c),    or  with   a   limitation    to   preserve    contingent    re- 1^**  ^ff^<=t. 
mainders  (d),  or  if  he  desire  that  "care  be  taken  in  the  settle- 
ment  that  the   tenant  for  life  shall  not  bar  the  entail"  (e),  or 
otherwise  show  that  the  direction  to  settle  on  A.  and  the  heirs 
of  his  body  was  not  meant  to  give  him  a  power  of  disposition 
over  the  estate  (/) ;  and  in  one  case  "  heirs  of  the  body "  was  so 
construed,  where  a  testator  had  devised  to  the  separate   use   of 
a  feme  covert  for  life,  so  as  she  alone  should   receive  the  rent, 
and   the  husband  should  not  intermeddle  therewith,  and  after 
her  decease  in  trust  for  the  heirs  of  her  body  ;  for,  from  the  limi- 
tation to  the  heirs  immediately  after  the  wife's  decease,  coupled 
with   the  direction   that   the  husband    should  not    intermeddle 
with  the  estate,  the  Court  collected  the  intention  of  excluding  the 
husband's  curtesy,  an  object  which  could   only  be  accomplished 

(ft)  Blackburn  v.  Stables,  2  V.  &  B.  Court  attributed  an  intention  to  this 

867  ;  recognised  in  Marshall  v.  Bous-  effect,  for  if  the  Court  directed  a  strict 

field,  2  Mad.  166  ;  and  see  Dodson  v.  settlement,  merely  on  the  ground  that 

Hay,  3  B.  C.  C.  405.  the  trust  was  executory,  it  would  con- 

(6)  Jervoise  v.  Duke  of  Northumber-  flict  with  the  authorities,  and  with  the 

land,  1  J.  &  W.  559;  and  see  Wool-  canon  laiddown  in  the  House  of  Lords, 

more  v.  Burroios,  1  Sim.  512  ;  Sealey  that  in  the  case  of  a  will  or  deed  of 

V.  Stawell,  9  Ir.  R.  Eq.  499.    ^  gift  the  intention  that  the  very  words 

(c)  Lord  Glenorchy  v.  Bosville,  Cas.  mentioned  in  the  instrument  as  proper 
t.  Talbot,  3.  for  the  more  complete  conveyance  are 

(d)  Papillon  v.  Voice,  2  P.  W.  471  ;  not  to  be  used,  must  be  plainly  mani- 
and  see  Bochford  v.  Fitzmaurice,  1  fested  by  the^ret  instrument,  and  will 
Conn.  &  Laws.  158.  not  be  assumed  merely  because  the  trust 

(e)  Leonard  v.  Lord  Sussex,  2  Vern.  is  executory ;  Sackville-  West  v.  Viscount 
626.  Holmesdale,  4  L.   R.    H.   L.  555,  per 

(f)  Thompson  v.  Msher,  10  L.  R.  L.C.  ;  and  see  Duncan  v.  Bluett,  4  Ir. 
Eq.   207.     It   is  presumed   that   the  R.  Eq.  469. 
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"A.  and  the 
heirs  of  his  body, 
as  counsel  shall 
advise,"  &c. 


Rule  in  Shelley's 
case  not  appli- 
cable where  the 
life  estate  is  to 
the  separate  use. 


Trevor  v.  Trevor. 


"Heirs  of  the 
body"  and 
"  issue"  not  of 
the  same  import. 


by  giving  to  "heirs  of  the  body"  the  construction  of  words  of 
purchase  (a). 

And  a  direction  to  settle  on  A.  and  the  heirs  of  the  body  "  as 
counsel  shall  advise  "  (&),  or  "  as  the  executors  shall  think  fit "  (c), 
is  strong  collateral  evidence  that  something  more  was  intended 
than  a  simple  estate  tail. 

Sir  L.  Shadwell  thought  that  if  a  testator  directed  an  estate 
to  be  settled  on  a  feme  coveH  for  life,  for  her  separate  use,  and  at 
her  death  on  her  issiw,  the  feme  would  not  be  tenant  in  tail,  for 
the  separate  use  requiring  the  life  estate  to  be  vested  in  trustees  {d), 
the  equitable  estate  in  the  feme  could  not  unite  with  the  legal 
estate  in  the  issue,  and  therefore  the  rule  in  Shelley's  case  would 
not  apply  (e). 

Where  the  trust  was  to  settle  on  A.  for  life,  vnthout  impeach- 
ment of  waste,  with  remainder  to  his  issue  in  tail  mail,  in  strict 
settlement,  the  Court  directed  the  estates  to  be  settled  on  A.  for 
life,  without  impeachment  of  waste,  with  remainder  to  his  sons 
successively  in  tail  male,  with  remainder  to  the  daughters,  as 
tenants  in  common  in  tail  male,  with  cross  remainders  in  tail 
male,  and  proper  limitations  to  trustees  were  inserted  to  preserve 
contingent  remainders  (/).  But  where  a  testator  devised  an 
estate  to  C.  for  life,  and  on  her  death  to  be  "  strictly  entailed  on 
her  eldest  son  J.,"  the  Court  directed  a  settlement  on  C.  for  life, 
with  remainder  to  J.  for  life,  with  remainder  to  his  first  and 
other  sons  successively  in  tail  general,  with  remainder  to  his 
daughters  as  tenants  in  common  in  tail  general,  &c.  {g). 

16.  We  may  here  remark  that  "  heirs  of  the  body  "  and  "  issue  " 
are  far  from  being  synonymous  expressions.  The  former  are 
properly  words  of  limitation,  whereas  the  latter  term  is  in  its 
primary  sense  a  word  of  purchase.  In  several  cases  the  Court 
appears  to  have  ordered  a  strict  settlement  from  the  use  of  the 
term  "  issue,"  where,  had  the  expression  been  "  heirs  of  the  body," 
the  estate  would  probably  have  been  construed  an  estate  tail  (h). 


(a)  Roberts  v.  Dixwell,  1  Atk.  607  ; 
S.  C.  West's  Rep.  t.  Lord  Hardwicke, 
536. 

(6)  Wliite  V.  Carter,  2  Eden,  366  ; 
reheard,  Amb.  670. 

(c)  Read  v.  Snell,  2  Atk.  642. 

[(d)  See  now  the  Married  Women's 
Property  Act,  1882  (45  &  46  Vict, 
c.  7.5),  s.  1.] 

(e)  See  Stonor  v.  Gwwen,  5  Sim. 
268  ;  Earl  ofVerulam  v.  Bathurst,  13 
Sim.  386  ;  Goa]^  v.  Arnold,  2  Sm.  & 


Gif.  311  ;  4  De  G.  M.  &  G.  574. 

(/)  Trevor  v.  Trevor,  13  Sim.  108  ; 
affirmed  on  this  point,  1  H.  of  L.  Ca. 
239  ;  and  see  Goape  v.  Arnold,  2  Sm. 
&  Gif.  311  ;  4  De  G.  M.  &  G.  574. 

(jf)  Sealey  v.  Stawell,  9  I.  R.  Eq.  499. 

(h)  Ashton  v.  Ashton,  cited  in  JRag- 
shaw  V.  Spencer,  1  Coll.  Jut.  402  ; 
Meure  v.  Meiire,  2  Atk.  265  ;  and  see 
Home  V.  Barton,  G.  Coop.  257  ;  Dodson 
V.  Hay,  3  B.  C.  C.  405  ;  Stonor  v.  Gur- 
iven,  5  Sim.   264  ;    Grozier  v.   Grozier, 
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17.  Of  course,  daughters  as  well  as  sons  will  be  included  under  Daughters  in- 

" heirs  of  the  body"  {a),  or  "issue"  (&);  for  they  equally  answer ^^f^^^'f^^^y!)"^^^ 
the  description,  and  are  equally  objects  of  bounty;    and  where  "issue." 
these  words  are  construed  as  words  of  purchase,  the  settlement 
will  be  made  upon  the  daughters  in  default  of  sons,  as  tenants 
in  common  in  tail,  with  cross  remainders  between  or  amongst 
them  (c). 

18.  In  executing  a  strict  settlement  the  Court,  unless  there  be  Waste, 
some  special  words  which  point  to  the  contrary,  will  not  make 

the  tenant  for  life  dispunishable  for  waste  (d),  and  a  direction 
to  settle  to  the  separate  use  without  power  of  anticipation  is 
inconsistent  with  a  life  estate  without  impeachment  of  waste  (e). 

Before  the  Keal  Property  Act,  1845  (8  &  9  Vict.  c.  106),  the  Limitation  to 
Court  took  care  that  proper  limitations   to   trustees   should   be  contingent 
inserted  after  the  life  estates  for  the  preservation  of  contingent  i'^™*!"'^^"- 
remainders  (/) ;  and  although,  by  the  effect  of  the  Act  referred 
to,    contingent    remainders    are   no  longer    destructible   by   the 
forfeiture,   merger,   or    surrender   of  the    previous   life   estate,   the 
limitations  to  trustees  to  preserve  may  still,  it  is  conceived,  be 
properly   interposed,   with  the   view   of    affording   a   convenient 
means  of  protecting  the  interests  of  contingent  remaindermen  in 
the  event  of  wilful  waste  or  destruction  being  committed  by  the 
tenant  for  life  before  any  remainderman  comes  in  esse  (g). 

19.  In  a  case  occurring  before  the  Fines  and  Eecoveries  Act  First  freehold 
(3  &  4  W.  4.  c.  74),  where  the  testator  had  shown  an  anxious 

wish  that  the  power  of  defeating  the  entail  should  be  as  much 
restricted  as  possible,  the  Court,  instead  of  giving  the  first  free- 
hold to  the  tenant  for  life,  which  would  have  enabled  him  to 
make  a  tenant  to  the  praecipe,  ordered  the  freehold  during  his  life 
to  be  vested  in  trustees  in  trust  for  him  (h). 

However,  in  a  case  occurring  after  the  Fines  and  Eecoveries  Protector. 
Act,  where  an  estate  was  vested  in  a   trustee  upon  trust  to 

2   Conn.   &  Laws.  311  ;  Bochford  v.  Eq.    259  ;    Davenport    v.    Davenport, 

Fitzmaurice,  1    Conn.   &  Laws.  158;  1  H.  &  M.  779. 

Bastard  v.  Proby,  2  Cox,  6  ;  Haddes-  (e)  Glive  v.  Glive,  7  L.  R.  Ch.  App. 

ley  V.  Adanu,  22  Beav.  276.  433. 

(a)  Bastard  v.  Proby,  2  Cox,  6.  (/)  Harrison  v.  Naylor,  2  Cox,  247  ; 

(6)  Meure  v.  Meure,  2  Atk.  265  ;  S.  0.  3  B.  C.  C.  108  ;  Woolmore 
Ashton  V.  Ashton  cited  in  Bagshaw  v.  v.  Burrows,  1  Sim.  512  ;  Basher- 
Spencer,  1  Coll.  Jur.  402  ;  Trevor  v.  ville  v.  Baskerville,  2  Atk.  279  ; 
Trevor,  13  Sim.  108.  Trevor    v.     Trevor,     13     Sim.     108  ; 

(c)  Meure  v.   Meure,  2  Atk.   265  ;  Stamford  v.  Hohart,  3  B.  P.  C.  31  ;  and 

Bastard  v.  Proby,  2  Cox,  6  ;  Ashton  v.  see  Hopkins  v.  Hopkins,  1  Atk.  593. 

Ashton,  and  Trevor  v.  Trevor,  ubi  sup.  ;  (g)  Oarth  v.  Cotton,  1  Ves.  554. 

Marryat  v.  Townly,  1  Ves.  sen.  105.  (h)   Woolmore   v.    Burrows,    1    Sim. 

{d)  Stanley  v.  GouUhurst,  10  L.  R.  512,  see  527. 
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execute  a  strict  settlement  on  Lady  Le  Despencer  and  her  family, 
and  the  Master,  to  whom  a  reference  was  directed,  approved  of  a 
settlement  on  Lady  Le  Despencer  for  life,  &c.,  but  refused  to 
appoint  a  protector  under  the  32nd  section  of  the  Act,  the  Court 
held  that,  though  in  certain  cases  it  might  be  advisable  to  appoint 
a  protector,  there  should  be  special  circumstances  to  warrant  it ; 
that  the  trustee  was  the  "settlor"  within  the  meaning  of  the 
32nd  section,  and  had  the  power  to  appoint  a  protector;  and  as 
he  did  not  desire  it,  the  Court,  unless  there  were  good  reasons  to 
the  contrary,  would  not  control  his  discretion ;  that  a  protector 
under  the  Act  was  an  irresponsible  person,  and  was  at  liberty 
to  act  from  caprice,  ill-will,  or  any  bad  motive,  and  might  even 
take  a  bribe  for  consenting  to  bar  the  entail,  without  being 
amenable  to  the  Court,  and  therefore,  on  the  whole,  it  was  better 
not  to  clog  the  settlement  with  a  protector  (a). 

Gavelkind  20.  Where  gavelkind  lands  are  the  subject  of   the  executory 

trust,  the  circumstance  of  the  custom  will  not  prevent  the  settle- 
ment being  made  upon  the  first  and  other  sons  successively,  for 
the  heirs  take  not  by  custom,  but  under  the  construction  of  a 
Court  of  Equity,  which  must  be  guided  by  the  rules  of  the 
Common  Law  (&). 

Where  the  21.  Where  the  Court  enlarges  and  rectifies  the  will  it  does  so 

setWemenrtat^  ^'^  ^^^  ground  of  the  limitations  having  been  imperfectly  declared ; 

formally  declares  but  if  a  testator  direct  a  settlement,  and  be  his  own  conveyancer, 
that  is,  declare  the  limitations  himself,  intending  them  to  be 
final,  the  hands  of  the  Court  are  bound,  and  the  words  must  be 
taken  in  their  natural  sense  (c).  Thus,  where  a  testator  devised 
to  A.  for  life  without  impeachment  of  waste,  remainder  to 
trustees  to  preserve  contingent  remainders,  remainder  to  the 
heirs  of  the  body  of  A.,  remainders  over,  and  then  directed  the 
residue  of  his  personal  estate  to  be  laid  out  in  the  purchase  of 
lands,  and  declared  that  the  lands  when  purchased  "should 
remain  and  continue  to,  for,  and  upon  such  and  the  like  estate 
or  estates,  uses,  trusts,  intents,  and  purposes,  and  under  and 
subject  to  the  like  charges,  restrictions,  and  limitations,  as  were 
by  him  before  limited  and  declared  of  and  concerning  his  lands 
and  premises  thereinbefore  devised,  or  as  near  thereto  as  might  be, 
and  the  deaths  of  parties  would  admit,''  Lord  Northington  said 
that  the  testator  had  referred  no  settlement  to  his  trustees  to 

(a)  Bankes  v.  Le  Despencer,  1 1  Sim.  and  see  Eochford   v.   Fitmiaurice,   1 

508.  Conn.  &  Laws.  173  ;  2  Drur.  &  War. 

(6)  Roberts  v.  Dixwell,  1  Atk.  607.  21  ;    Doncaster  v.   Doncaster,  3  K.  & 

(c)  Franks   v.   Price,  3  Beav.  182  ;  J.  26. 
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complete,  but  had  declared  his  own  uses  and  trusts,  which  being 
declared,  there  was  no  instance  where  the  Court  had  proceeded 
so  far  as  to  alter  or  change  them  (a).  However,  the  decision  to 
which  his  Lordship  came  seems  not  to  have  met  with  the  entire 
approbation  of  Lord  Eldon  (6). 

22.  In  the   cases   relating   to   executory  trusts   of  chattels  in  Executory  trusts 
wills,  the  bequest,  instead  of  being  direct,  has  generally  been  by  ^^iHg. 
way  of  reference  to  a  previous  strict  settlement  of  realty. 

The  law  upon  this  subject  was  for  a  long  time  in  a  very 
unsatisfactory  state,  but  the  result  of  the  cases  (c)  at  the  present 
day  appears  to  be  that  where  a  testator  devises  land  in  strict 
settlement,  and  then  bequeaths  heir-looms  to  be  held  by  or 
in  trust  for  the  parties  entitled  under  the  limitations  of  the 
real  estate,  or  without  making  any  bequest,  directs  or  expresses 
a  desire  that  the  heir-looms  shall  be  held  upon  the  like  trusts, 
even  though  the  testator  should  add  the  words  "as  far  as  the 
rules  of  law  and  equity  will  permit,"  the  use  of  the  heir-looms 
will  belong  to  the  tenant  for  life  of  the  real  estate  for  his  life, 
and  the  property  of  the  heir-looms  will  vest  absolutely  in  the 
first  tenant  in  tail  immediately  on  his  birth,  though  he  after- 
wards die  an  infant.  The  Court,  in  these  cases,  either  regards 
the  trusts  as  executed,  and  not  of  a  directory  character,  or  if  the 
trusts  be  executory,  the  Court  considers  it  has  no  authority  in 
making  a  settlement  to  insert  a  limitation  over  on  the  tenant  in 
tail  dying  under  21.  However,  there  is  no  unlawfulness  in  such 
a  limitation,  so  that  if  a  bequest  of  heir-looms  in  a  will  be 
clearly  executory,  and  the  testator  manifests  a  distinct  intention 
that  a  settlement  shall  be  made  of  the  heir-looms,  and  that  such 
clauses  shall  be  inserted  as  will  render  them  inalienable  for  as 
long  a  period  as  the  law  will  permit,  the  Court  would,  no  doubt, 
execute  the  intention  by  settling  the  heir-looms,  and  inserting 
a  limitation  by  which  the  absolute  interest  in  the  first  tenant  in 
tail  should  by  his  death  under  21,  or  by  his  death  under  21 
without  issue,  be  carried  over  to  the  person  next  entitled  in 
remainder  {d).     But  if  heir-looms  be  assigned  or  bequeathed  to 

(a)  Austen  v.  Taylor,  1  Eden,  Doncaster,  3  K.  &  J.  26 ;  Christie  v. 
368.  Gosling,  1  L.  R.  H.  L.  279  ;  Harring- 

(b)  See  Green  v.  Stephens,  17  Ves.  ton  v.  Harrington,  3  L.  R.  Ch.  App. 
76  ;  Jervoise  v.  DuJie  of  Northumher-  564  ;  5  L.  R.  H.  L.  87  ;  [Angerstein 
land,  IJ.  &  W.  572.  v.  Angerstein,  (1895)  2  Ch.  883]. 

(c)  Scarsdale  v.  Gurzon,  I  Johns.  &  (d)  See  the  observations  of  Lord 
Hem.  40,  and  the  cases  there  cited  and  Loughborough  in  Foley  v.  Burnell,  1 
commented  upon  ;  and  see  Stratford  B.  C.  C.  284,  and  of  Lord  Thurlow 
V.  Powell,  1  B.  &  B.  1  ;  Doncaster  v.  in    Vaughan  v.  Burslem,  3  B.  C.  C. 
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trustees,  not  upon  trust  simply  for  the  persons  entitled  under 
the  limitations  of  the  real  estates,  which,  notwithstanding  the 
words  "  so  far  as  the  rules  of  law  and  equity  will  permit,"  would 
vest  them  absolutely  in  the  first  tenant  in  tail  who  came  into 
being,  but  upon  trust,  "as  far  as  the  rules  of  law  and  equity 
will  permit,"  for  the  persons  successively  entitled  to  the  actual 
freehold  (in  the  sense  of  the  freehold  in  possession),  with  a  proviso 
that  no  child  of  a  person  made  tenant  for  life  shall  take  abso- 
lutely unless  he  attains  21,  here,  though  the  trust  be  executed 
and  not  executory,  the  absolute  vesting  is  coupled  with  the 
possession,  and  is  therefore  suspended  until  the  death  of  the 
tenant  for  life,  and  will  then  vest  in  the  child  who,  after  his 
death,  shall  first  fulfil  the  requisite  of  being  tenant  in  tail  in 
possession  and  attaining  the  age  of  21  years  (a). 

In  one  case  a  testator  gave  certain  jewels  to  his  nephew  John, 
"  to  be  held  as  heir-looms  by  him,  and  by  his  eldest  son  on  his 
decease,  and  to  descend  to  the  eldest  son  of  such  eldest  son,  and 
so  on  to  the  eldest  son  of  his  descendants,  as  far  as  the  rules  of 
law  and  equity  would  permit."  John  died  in  1866,  leaving  an 
eldest  son,  the  plaintiff  (born  in  testator's  lifetime),  and  the 
Court  [held  that  a  valid  executory  trust  was  created,  and]  declared 
that  the  jewels  were  in  trust  for  John  for  life,  and  on  his  death 
for  plaintiff  for  his  life,  and  on  his  death  for  his  eldest  son,  to  be 
vested  at  21,  and  if  he  died  in  the  lifetime  of  plaintiff,  or  after 
his  death  but  under  21,  leaving  an  eldest  son  born  before  the 
death  of  plaintiff,  then  in  trust  for  such  eldest  son,  to  be  vested 
at  21  {b),  with  an  ultimate  trust  in  favour  of  John  (c). 

Where  freeholds  and  chattels  real  were  devised  to  trustees  in 
trust  for  the  testator's  son  for  life,  with  a  direction  that,  if  he 
married,  the  trustees  should  settle  and  secure  the  premises  as  a 
jointure  to  the  vnfe  for  her  life,  and  to  the  issue  share  and  share 
alike;  and  the  son  died,  having  married  twice,  but  having  had 
issue  by  the  first  wife,  viz.  three  daughters,  the  Court  directed 

p.  106  ;  and  of  V.  C.  Wood  in  Scars-  "actual  possession") ;  Re  Fothergill's 

dale  V.  Gurzon,  1  J.  &  H.  40  ;  Sack-  Estate,  (1903)  1  Ch.  149,  citing  Potts 

ville-  West  v.    Viscount  Holmsdale,   4  v.  Potts,  3  J.  &  Lat.  368, 369  ;  Re  Lord 

L.  R.  H.  L.  543.  Oheslmm's    Settlement,    (1909)    2    Ch. 

(a)  Scarsdale  v.  Gurmi,  1  J.  &  H.  (C.A.)  329  (where  the  will  indicated 

40,  and  cases  there  considered  ;  (7/irish'e  an  intention  that  heir-looms  should 

V.  Gosling,  1    L.  R.  H.  L.  279;  Har-  belong  to  the  possessor  of  the  mansion- 

rington  v.  Harrington,  3   L.   R.  Ch.  house),  following  Re  Lord  Ghesham's 

App.   564  ;   5  L.   R.   H.  L.  87  ;  [Re  Estate,  31  Ch.  D.  466]. 

JohMston,  Gockerell  v.  Essex,  26  Ch.  D.  (6)  Shelley  v.  Shelley,  6  L.  R.  Eq. 

538  ;  Angerstein  v.  Angerstein,  (1895)  540. 

2   Ch.    883   (where   the   words   wltc  (c)  ,S'.  G.  6  L.  R.  Eq.  550. 
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a  settlement  of  the  whole  on  the  second  wife  for  life  by  way 
of  jointure,  with  remainder  to  the  three  daughters  as  to  the 
freeholds  as  tenants  in  common  in  tail,  with  cross  remainders 
between  them,  and  as  to  the  chattels  real,  as  tenants  in  common 
absolutely  (a).  [And  where  a  testator  directed  that  the  shares  of 
his  daughters  in  his  personal  estate,  in  case  of  their  respective 
marriages,  should  be  assigned  to  trustees  for  the  benefit  of  the 
daughter  or  daughters  so  marrying  for  life,  and  after  her  or  their 
deceases  for  the  use  of  her  or  their  intended  husband  or  husbands 
for  his  or  their  life  or  lives,  and  after  their  decease  respectively 
for  the  children  of  such  marriage  or  respective  marriages,  with 
a  gift  over  in  the  event  of  a  daughter  dying  "without  leaving 
any  issue  her  surviving,"  it  was  held  that,  as  the  gift  over  showed 
an  intention  on  the  part  of  the  testator  to  include  children  of  a 
future  marriage,  so  the  executory  trust  authorised  a  settlement 
of  a  daughter's  share  on  her  for  life  with  remainder  to  any 
husband,  and  that  a  second  husband  was  accordingly  entitled  to 
a  life  interest  (l). 

Where  freeholds  were  settled  by  will  in  strict  settlement  with 
a  shifting  clause  in  certain  events,  and  the  testator  gave  lease- 
holds to  trustees  "  upon  and  for  such  trusts,  intents,  and  purposes, 
and  with,  under,  and  subject  to  such  powers,  provisoes  and 
directions  as,  regard  being  had  to  the  difference  in  the  tenure  of 
the  premises  respectively,  would  best  and  most  nearly  correspond 
with  the  uses,  trusts,  powers,  provisoes  and  directions  in  the 
will  declared  and  contained  concerning  the  freeholds,"  it  was 
held  that  the  trust  as  to  the  leaseholds  was  executory,  and  that 
assuming  the  shifting  clause,  if  applied  verbatim  to  the  lease- 
holds, to  be  bad  for  remoteness,  it  ought  to  be  so  modified  as  to 
render  it  free  from  that  objection  (c).] 

In  another  case  {d)  a  testatrix  devised  real  and  personal  estate  Trust  to  oorre- 

to  trustees  in  trust  for  A.  for  life,  with  remainders  over  in  tail,  tions  of  peerage. 

A  peerage  was  afterwards  granted  to  A.  for  life,  with  remainder 

to  B.,  her  second  son,  in  tail  male ;  and  then  the  testatrix  by  a 

codicil  directed  the  trustees  to  settle  the  real  and  personal  estate 

"  in  a  course  of  entail  to  correspond  as  nearly  as  might  be  with 

the  limitations  of  the  barony,  in  such  manner  and  form  and  with 

such   powers   as    the   trustees   should   consider  proper   or   their 

(a)  Mason  v.  Mason,  5  Ir.  E.  Eq.      events  which  had  happened,  not  void.] 
288.  (d)     Sackville  -  West     v.     Viscount 


(h)  Nash  V.  Allen,  42  Ch.  D.  54.]         Holmesdale,  4  L.  R.  H.  L.  543  ;  re- 
'(c)  Miles  V.   Harford,  12   Ch.   D.      versing  West  v.  Viscount  Holmesdale, 


691.     The  shifting  clause  was,  in  this      3  L.  R.  Eq.  474 
case,  held  to  be  divisible,  and,  in  the 
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counsel  should  advise,"  and  it  was  held  that  the  object  of  making 
provision  for  the  holders  of  a  peerage,  and  the  object  of  making 
provision  for  the  children  of  a  marriage,  appeared  so  analogous, 
that  it  was  the  duty  of  the  Court,  in  the  former  as  well  as  the 
latter  case,  to  prevent,  as  far  as  possible,  the  defeat  of  the  object ; 
and  accordingly  the  real  estate  was  directed  to  be  settled  on 
A.'s  second  son  for  life,  without  impeachment  of  waste,  with 
remainders  to  his  first  and  other  sons  in  tail  male,  &c.,  with 
power  to  the  tenant  for  life  of  jointuring  and  charging  portions, 
and  the  personal  estate  was  directed  to  be  settled  so  as  to  go 
along  with  the  real  estate  in  the  nature  of  heir-looms,  so  far  as 
the  rules  of  law  and  equity  would  allow,  but  so  as  not  to  vest  in 
any  tenant  in  tail  by  purchase  who  died  under  21  without 
leaving  issue  inheritable  under  the  entail. 

[A  bequest  of  chattels  to  a  peer  and  his  successors,  or  to  a  peer 
and  his  successors  "  to  be  enjoyed  with  and  to  go  with  the  title," 
is  not  sufficient  to  create  an  executory  trust,  or  any  binding 
obligation  affecting  the  legatee  (a).  So  under  a  bequest  of 
chattels  to  trustees  "  upon  trust  to  permit  and  suffer  the  property 
to  go,  and  be  held  and  enjoyed  with  the  title  and  honours  of 
Exmouth,  so  far  as  the  rules  of  law  and  equity  will  admit,  by 
the  person  for  the  time  being  actually  possessed  of  the  title,  in 
the  nature  of  heir-looms,"  the  first  person  who  succeeds  to  the 
honours  take  the  chattels  absolutely  (6) ;  and  under  a  bequest  of 
diamonds  to  Viscount  H.  "  until  he  shall  die,  and  after  his  death 
to  each  and  every  of  the  persons  who  shall  in  turn  succeed  to 
the  title,"  successively  as  they  shall  in  turn  succeed,  "  my  inten- 
tion being  that  the  said  diamonds  shall  descend  as  heir-looms  so 
far  as  the  rules  of  law  and  equity  will  permit,"  on  the  death  of 
Viscount  H.  his  successor  in  the  title  became  absolutely  entitled 
to  the  diamonds  (c).  But  in  Montagu  v.  Lord  Inchiquin  (d),  where 
there  was  a  gift  of  family  diamonds  to  Lucius  Baron  Tnchiquin, 
and  the  testatrix  added,  "and  I  direct  the  said  diamonds  to  be 
delivered  to  Lord  Inchiquin  free  of  duty,  and  I  make  the  above 
bequest  to  Lord  Inchiquin  as  head  of  the  existing  family,  and 
so  far  as  I  lawfully  can,  I  direct  that  the  said  diamonds  shall 
be  deemed  heir-looms  in  the  family  of  Inchiquin,  and  shall  be 

i(a)  Be  Johnston,  26  Ch.  D.  538.]  to  the  barony  took  absolutely,  not- 

(b)  Re  Viscount  Exmouth,  23  Cb.  D.  withstanding  that  the  trustees  were 

158  ;  ToUemache  v.  Earl  of  Coventry,  2  directed  to  permit  the  heir-looms  to 

CI.  &  Pin.  611.]  be  worn  and  used  by  his  wife  for  the 

[(c)  Be  Hill,  (1902)   1  Ch.   (C.A.)  timebeing;  Be  Gerard,  (1906)  W.N.  21.] 
807.     So  under  a  trust  for  heir-looms  [(d)  Montagu  v.  Lord  Inchiquin,  23 

to  go  with  a  barony,  the  first  successor  W.  R.  592  ;  32  L.  T.  N.S.  427.] 
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held  and  enjoyed  by  the  person  for  the  time  being  bearing  the 
title  of  Baron  Inchiquin,"  V.  C.  Hall  held  that  the  clause  was  not 
executory,  that  the  gift  did  not  lapse  by  the  death  of  Lucius 
Baron  Inchiquin,  in  the  lifetime  of  the  testatrix,  but  took  effect 
in  favour  of  the  person  who  should  be  baron  at  the  death  of  the 
testatrix,  and  that  a  disposition  of  chattels  to  follow  a  dignity  is 
good  where  there  is  no  rule  against  perpetuities  transgressed.  A 
gift  to  trustees  of  the  contents  of  a  house  "  upon  trust  to  select 
and  set  aside  a  collection  of  the  best  paintings,  &c.,  for  the  Earl 
of  E.  and  his  successors  to  he  held  and  settled  as  heir-looms 
and  to  go  with  the  title,"  is  clearly  executory,  and  confers 
life  interests  only  on  persons  in  esse  at  the  death  of  the 
testator  (a).] 

23.  Again,  in  wills,  if  the  words  taken  in  their  usual  sense  Whether  joint 
would  create  a  joint  tenancy,  the  Court  has  no  authority,  as  it  has  tory'trusts  f^  ^°"" 
in  articles,  to  execute  the  trust  by  giving  a  tenancy  in  common  ;  wills  to  be  con- 
but  where  the  testator  has  shown  a  desire  of  providing  for  his  i^  eommon. 
children  (5),  or  putting  himself  in   loco  parentis  to  his  grand- 
children (c),  the  Court  has  adopted  the  same  construction  as  in 
articles:  however,  in  the  cases  which  have  occurred,  there  has 
always  been  some  accompanying  circumstance  to  denote  a  tenancy 
in  common  as  the  estate  really  intended. 

[24.  A  mere  direction  by  will  that  personalty  shall  devolve  or  [Direction  that 
pass  to  persons  successively  as  realty  is   not  operative,  and   a  ^gyoYve  as  *  * 
bequest  of  personalty  on   trust  for   sale,   and  to  hold  the   net  realty.] 
proceeds  "  upon  the  trusts  and  in  the  manner  upon  and  in  which 
the  same  would  be  held  and  applicable  if  they  had  arisen  from  a 
sale  of  freehold  "  hereditaments  by  the  same  will  devised  in  settle- 
ment, is  not  an  imperative  trust,  and  a  person  who  becomes  tenant 
in   tail  of  the  freehold  is   entitled   to   the   personalty   without 
executing   a   disentailing   assurance   {d).]      So   if    personalty   be  Settlement  on  a 
directed  by  a  will  to  be  settled  on  a  female  ''strictly,"  it  will  be  ^^™®  "'"'■**^2/-" 
settled  upon  her  (if  married)  for  her  sole  and  separate  use  without 
power  of  anticipation,  with  a  limitation  to  her  absolutely,  if  she 
survive  her  husband,  and  should  she  predecease  him,  then  for  such 
intents  and  purposes  as  she  may  by  will  appoint,  and  in  default  of 
appointment  for  her  next  of  kin  (e). 

If  a  testator  bequeath  a  fund  in  trust  for  a,  feme,  and  direct  that, 
in  case  of  her  marriage,  it  shall  be  so  settled  that  she  may  enjoy 

[(a)  Be  Johnston,  26  Ch.  D.  538.]  Url)  Re  JValker,  (1908)  2  Ch.  705.] 

(6)  Marryat  v.  Townly,  1  Ves.  102,  (e)  Loch  v.  Bagley,  4  L.  R.  Eq.  122, 

(c)  Syn^e  v.  Sales,  2  B,  &  B,  499. 
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the  same  for  her  life,  the  Court  will  settle  it  with  a  clause  against 
anticipatimi  {a). 

[If  personal  estate  be  bequeathed  for  the  benefit  of  a,  feme  sole, 
"  to  be  paid  upon  her  marriage  and  to  be  settled  upon  her  by  her 
settlement,"  the  Court  will  upon  her  marriage  settle  it  on  the 
usual  trusts  for  her  and  her  children  (b).  And  when  a  legacy  is 
directed  to  be  settled  upon  a  married  woman  for  her  life,  and  at 
her  death  to  be  divided  equally  among  her  children,  a  clause  in 
restraint  of  anticipation  of  her  life  interest  will  be  introduced, 
and  the  trust  for  the  children  will  be  for  such  as  being  sons 
attain  21,  or  being  daughters  attain  that  age  or  marry,  but 
without  any  power  of  appointment  among  the  children  being 
reserved  to  the  mother  (c).] 
Post-nuptial  25.    Executory    trusts    in   post-nuptial    settlements,    whether 

se    emen  s.         voluntary  or  founded  on  a  valuable  consideration,  will  be  con- 
strued in  the  same  manner  as  executory  trusts  in  wills  (d). 
Of  powers  in  26.  We  shall  conclude  this  branch  of  our  subject  with  a  few 

executory  trusts,  observations  upon  the  powers  to  be  introduced  in  the  execution  of 

settlements,  where  the  trust  is  executory. 
Powers  not  in-  If  the  testator  or  contracting  parties  give  no  directions  as  to 

Tdireoton ""'  the  insertion  of  powers,  the  Court  cannot,  upon  the  ground  of 
implied  intention,  order  a  power  to  be  introduced  (e),  except 
possibly  a  power  of  leasing,  which  differs  from  all  other  powers  in 
being  an  almost  necessary  adjunct  for  the  preservation  of  the 
estate  itself  (/ ).  If  the  authority  be  expressed  in  general  terms, 
as  "  to  insert  all  usual  powers,"  the  trustees  may  then  introduce 

(a)  In  re  DimnilVs  Trust,  6  Ir.  B.  maintenance,  education,  and  advance- 

Eq.  322  ;  and  see  Turner  v.  Sargent,  ment,  should  be  inserted  ;  Turner  v. 

17  Beav.  515  ;  Stanley  v.  Jackman,  23  Sargent,   17   Beav.   515.     [And  in  a 

Beav.  450.  subsequent  case.  Fry,  J.,  approved  of 

[(6)  Duckett  Y.  Thompson,  11  L.  E.  and  followed  the  decision  in  Turner  v. 

Ir.  424.]  Sargent,   and   said  that  the  case  of 

[(c)  lie  Parrot,  33    Ch.   D.  (C.A.)  JVheate  v.  Hall  did  not  appear  to  him 

274  ;  see  this  case  as  to  the  form  of  to  conflict  with  that  view  ;  that  there 

the  settlement  generally.]  the  direction  was  that  the  trustees 

(d)  Bochford  v.  Fitzmaurice,  1  Conn.  should  secure  the  property  in  a  par- 
&  Laws.  158.  ticular  manner,  which  was  so  fully 

(e)  Wheate  v.  Hall,  17  Ves.  80,  see  detailed  in  the  will  that  the  Court 
85  ;  and  see  Brewster  v.  Angell,  1  J.  thought  it  could  not,  although  the 
&  W.  628.  In  a  modern  case,  however,  trusts  were  in  terms  executory,  insert 
where  a  will  had  simply  directed  a  a  power  of  sale  ;  Wise  v.  Piper,  13 
settlement  without  authorising  any  Ch.  D.  848,  853.]  And  see  Scott  v. 
powers  expressly,  the  M.R.  held  a  Steward,  27  Beav.  367  ;  Charlton  v. 
tacit    intention  to  be  implied  that  Bendall,  11  Hare,  296. 

powers  of  leasing,  sale  and  exchange,  (/)  See  Fearne's  P.  W.  310  ;   Wool- 

and  appointment  of  new  trustees,  and      more  v.  Burrows,  1  Sim.  518. 
of  signing  receipts,  with  provisions  for 
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powers  of  leasing  for  21  years  (a),  of  sale  and  exchange  (6),  of 
maintenance  and  advancement  (c),  of  varying  securities  (d),  and 
of  appointment  of  new  trustees  (e) ;    and,  it  seems,  where  the 
property  is  joint,  or  contains  mines,  or  is  fit  for  building,  they 
may  also  insert  powers   of   partition,  of  leasing  mines,  and   of 
granting  building  leases  (/).    "  But  there  is  a  palpable  distinction," 
said  Sir  Launcelot  Shadwell,  "  between  powers  for  the  manage- 
ment and  better  enjoyment  of  the  settled  estate,  as  powers  of 
■leasing,  of  sale  and   exchange,  &c.,  which   are  beneficial  to  all 
parties,  and  powers  which  confer  personal  privileges  on  particular 
parties,  such  as  powers  to  jointure,  to  charge  portions,  to  raise 
money  for  any  particular  purpose,  &c."  {g).     The  latter,  therefore, 
may  not  be  introduced  under  a  direction  to  insert  usual  powers,  "Usual powers." 
for  they  have  the  effect  of  diminishing  the  cm-pus  of  the  settled 
estate,  and  the  Court  has  no  rule  by  which   to  determine  the 
quantuvi  of  the  charge  (A).     But  where  an  estate  was  directed  to 
be  settled  so  as  to  go  along  with  a  peerage,  and  the  trustees  were 
to  insert  all  such  powers  as  they  should  "  consider  proper  or  their 
counsel  should  advise,"  it  was  ruled  that  powers  of  jointuring 
and  charging  portions  were  for  the  honour  of  the  whole  settle- 
ment, and  not  a  favour  to  the  first  tenant  for  life  only,  in  contra- 
distinction to  his  successors,  and  therefore  ought  to  be  inserted  (i). 
If  the  will   or  articles  direct  the  insertion   of   some  particular 
powers  by  name,  then,  as   expressio  unius   exdusio  alterius,  the 
meaning  of  the  words  "  usual  powers  "  will  be  materially  qualified. 
Thus,  where  it  was  stipulated  that  the  settlement  should  contain 
a  power  of  leasing  for  21  years  in  possession,  a  power  of  sale  and 
exchange,  of  appointment  of  new  trustees,  and  other  usual  powers, 
it  was  held  that  a  power  of  granting  building  leases  could  not  be 
inserted  (j).     So,  if  the  trustees  be  authorised  to  insert  a  power 
of  sale  and  exchange  of  estates  in  the  county  of  Hereford,  and 
all  other  usual  powers,  they  would  not  be  justified  in  extending 
the  power  of   sale  and   exchange  to  estates  lying  in  a  different 

(a)  See  Hill  v.  Hill,  6  Sim.   144 ;  152  ;    Brewster  v.  Angell,  1  J.  &  W. 

The  Duhe  of  Bedford  v.  The  Marquis  628,  per  Lord    Eldon  ;    Sampayo  v. 

of  Ahefcorn,  1  Myl.  &  Cr.  312.  Gould,  12  Sim.  426. 

(6)  Hill  V.  Hill,  6  Sim.  136  ;  Peake  (/)  See  Hill  v.  Hill,  6  Sim.  145  ; 

V.  Penlington,  2   V.  &   B.   311  ;  and  The  Duke  of  Bedford  v.  Tlie  Marquis 

see    Williams  v.   Gaiier,  Append,  to  o/^Serconi,  1  Myl.  &  Cr.  312. 

Sugd.    Treat,    on    Powers,    p.    945,  {g)  Hill  v.  Hill,  6  Sim.  144. 

Sth  ed.  (h)  Higginson  v.  Barneby,  2  S.  &  S. 

(c)  Mayn  v.  Mayn,  5   L.    E.   Eq.  516,  see  518  ;   In  re  Grier's  Estate,  6 
150.  Ir.  R.  Eq.  1. 

(d)  Sampayo    v.     Gould,    12    Sim.  (i)     Sachville  -  West    v.      Viscount 
426.  Holmesdale,  4  L.  R.  H.  L.  543. 

{e)  Lindow   v.    Fleetwood,    6    Sim.  {j)  PearseY.  Baron,  3 a.c.  Ib8. 

K 
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county  (a).  And  where  a  testator  directed  that  the  settlement 
should  contain  all  proper  powers  for  making  leases,  and  otherivise 
according  to  circumstances,  and  that  provision  should  also  be 
made  for  the  appointment  of  new  trustees,  and  the  Court  was 
asked  to  insert  a  power  of  sale  and  exchange,  Lord  Eldon  said :  "  It 
was  held  by  Sir  W.  Grant,  that  unless  the  insertion  of  a  power 
were  authorised  by  the  direction  to  make  a  settlement,  it  could  not 
be  introduced ;  and  if  where  nothing  is  expressed,  nothing  can  be 
implied,  it  is  impossible  where  something  is  expressed,  I  can  imply 
more  than  is  expressed ;  and  particularly  where  the  will  notices 
what  powers  are  to  be  given  "  (b).  But  where  a  testator  directed 
the  insertion  of  powers  of  leasing  and  sale  or  exchange  or  partition, 
and  then  added  :  "  And  my  will  is,  that  in  such  intended  settlement 
shall  be  inserted  all  such  other  proper  and  reasonable  pov^ers  as 
are  usually  inserted  in  settlements  of  the  like  nature,"  and  the 
question  was  raised  whether,  under  these  words,  a  power  of 
appointment  of  new  trustees  might  be  introduced.  Lord  Cottenham, 
then  M.R.,  said :  "  He  had  referred  to  the  vyill,  and  as  he  found 
that  those  general  words  were  in  a  separate  and  distinct  sentence, 
he  was  of  opinion  that  they  would  authorise  the  insertion  of  the 
power  "  (c). 
"Proper powers."  A  testator  had  directed  the  insertion  of  proper  powers  for 
making  leases  or  otherwise  to  be  reserved  to  the  tenants  for  life, 
while  qualified  to  exercise  them,  and,  whenever  disqualified,  to 
the  trustees.  In  the  execution  of  the  settlement,  a  power  of  sale 
and  exchange  was  introduced,  and  was  limited  to  the  trvMees 
with  the  consent  of  the  tenant  for  life ;  but  it  was  held  by  Lord 
Eldon,  that  the  insertion  of  the  power  in  that  mode  was  not  in 
conformity  with  the  instructions  (d).  It  was  afterwards  debated, 
before  Sir  T.  Plumer,  whether  a  power  of  sale  and  exchange 
could,  in  any  form,  be  admitted,  when  his  Honour  said  that 
"  The  first  point  to  be  considered  was,  in  whom  the  powers  were 
to  be  vested ;  and  it  was  clear  that  they  were  to  be  given  to  the 
tenants  for  life,  if  qualified,  but  if  they  should  not  be  able  to  act, 
to  the  trustees.  Now,  if  the  power  of  sale  and  exchange  was 
to  be  given  to  the  tenant  for  life  without  check  or  control,  he 
could  not  say  that  it  was  a  proper  power ;  on  the  contrary,  it 
might  be  very  dangerous,  as  the  tenant  for  life  might  for  many 

(a)  Hill  V.  Hill,  6  Sim.  141,  per  Sir  (c)  Lindow    v.    Fleetwood,    6   Sim. 

L.  Shadwell.  152. 

(6)  Brewster  v.  Angell,  1  J.  &  W.  {d)  Brewster  v.  Angell,  1   J.  &  W. 

625  ;  and  see  Home  v.  Barton,  Jac.  625. 
439. 
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reasons  be  induced  to  sell,  when  it  might  not  be  for  the  benefit 
of  the  remaindermen ;  nor  was  it  usual  to  give  him  this  power 
without  the  check  of  requiring  the  assent  of  the  trustees.  Take 
it  the  other  way :  If  the  tenant  for  life  was  disqualified,  as  by 
infancy,  could  the  Court  say  it  was  a  proper  power  to  be  given 
exclusively  to  the  trustees  ?  "  And,  therefore,  his  Honour  thought 
the  power  of  sale  and  exchange  could  not  be  introduced  (a). 

[27.  Now  by  the  Settled  Land  Act,  1882  (6),  the  tenant  for  [Settled  Land 
life  (c)  under  the  settlement  is  empowered  to  sell,  exchange,  ■' 
enfranchise,  and  concur  in  partitioning  the  settled  land  (d),  and 
to  grant  building,  mining  and  other  leases ;  and  by  the  Convey- 
ancing and  Law  of  Property  Act,  1881  («),  the  trustees  of  settle- 
ments made  after  the  31st  Dec.  1881,  are  empowered  (subject  to 
any  contrary  intention  expressed  in  the  settlement),  during  the 
minority  of  any  person  beneficially  entitled  to  the  possession  of 
the  settled  land,  to  manage  the  property  and  apply  any  income 
for  the  maintenance,  education  or  benefit  of  the  infant;  and 
consequently  powers  for  these  purposes  are  not  now  usually 
inserted  in  settlements,  and  it  is  conceived  that  the  Court  would 
not  insert  any  of  them  in  a  settlement  under  a  direction  to  insert 
"  usual "  or  "  proper  "  powers ;  but  would,  in  the  absence  of  special 
directions,  allow  the  statutory  powers  to  take  effect  without 
variation. 

28.  It  may  further  be  observed  that  by  the  Conveyancing  and  [ConWysiicing 
Law  of  Property  Act,  1881  (/),  it  is  declared  "  that  the  powers    °  '-' 
given  by  the  Act  to  any  person,  and  the  covenants,  provisions, 
stipulations  and  words  which  under  the  Act  are  to  be  deemed, 
included  or  implied  in  any  instrument,  shall  be  deemed  proper 

powers,  covenants,  provisions,  stipulations,  and  words  to  be  given 
by,  or  to  be  contained  in,  any  such  instrument,"  and  all  persons 
in  a  fiduciary  position  and  their  solicitor  are  exempted  from  any 
obligation  to  exclude  the  operation  of  the  Act  where  such  ex- 
clusion is  possible.] 

29.  If  a  settlement  of  stock  with  a  power  of  varying  securities  Powers  of  sale. 
contain  a  covenant  to  settle  real  estate  upon  the  like  trusts,  and 

(a)  Home  v.  Barton,  Jac.  437.  [(d)  By  the  Settled  Land  Act,  1890 

[(6)  45  &  46  Vict.  c.  38,  ss.  3,  4,  6,  (53  &  54  Vict.  c.  69),  s.  5,  on  an  ex- 

et  seq.]  change    or    partition   any    easement 

[(c)  The  tenant  for  life  under  the  may    be    reserved,    granted,   or    ex- 

Aot  IS  the  person  beneficially  entitled  changed.     This  section  authorises  an 

to  possession,  which  includes  receipt  exchange  of  easements  apart  from  any 

of  the  rents  and  profits  ;  and  by  s.  58  exchange  or  partition  of  the  land  :  Re 

the  powers  of  a  tenant  for  life  are  Bracken's  Settlement,  (1903)  1  Ch.  265.] 

exercisable  by  various  other  limited  Ue)  44  &  45  Vict.  c.  41,  s.  42.] 

owners  therein  enumerated.]  [(/)  44  &  45  Vict.  c.  41,  s.  66.] 


charges. 
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with  the  like  powers,  a  power  of  sale  and  exchange  is  implied, 
as  corresponding  to  the  power  of  varying  secwities  (a). 
Multiplication  of  30.  Trusts  are  often  created  by  words  of  reference  tb  other 
trusts,  and  where  this  is  the  case,  there  should  be  a  proviso, 
where  such  is  the  intention,  that  charges  on  the  estate  shall  not 
be  increased  or  multiplied.  Should  the  clause,  however,  be 
omitted,  the  Court  will  exercise  its  judgment  on  the  question 
whether  the  duplication  of  charges  was  or  not  intended  by  the 
parties;,  and  as  a  general  rule  a  referential  trust  ought  not  to 
be  so  read  as  to  create  a  duplication  (5), 


SECTION  II 
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General  rule.  1-  Wherever  a  person,   having   a  power    of   disposition   over 

property,  manifests  any  intention  with  respect  to  it  in  favour 
of  another,  the  Court,  wliere  there  is  sufficient  consideration, 
or  in  a  will  where  consideration  is  implied,  will  execute  that 
intention  through  the  medium  of  a  trust,  however  informal  the 
language  in  which  it  happens  to  be  expressed. 

Words  precatory.  2.  A  case  of  implied  trust  [more  frequent  under  the  earlier 
than  under  the  later  decisions]  arises  where  a  testator  employs 
words  precatory,  or  recommendatory  or  expressing  a  helief  (c).  Thus 
if  he  "  desire ''  {d), "  will "  («),  "  request ''  (/),  "  will  and  desire  "  (g), 

(a)  Williams    v.    Garter,  App.    to  3  Ves.  7  ;  Brest  v.  Offley,  1  Ch.  Eep. 

Sug.  Treat,  on  Powers,  p.  945,  8th  ed.  ;  246  ;  Bonser  v.  Kinnear,  2  Giff.  195  ; 

Elton  V.  Elton  (Na.  2),  27  Beav.  634;  Gary   v.    Gary,   2   Sch.    &   Lef.    189; 

[Be    Garnett    Orme    and    Hargreaves'  Cruvrys  v.  Golman,  9  Ves.  319;   and 

Contract,  25   Ch.   D.   595  ;]  and  see  see  Sliaw  v.  Lawless,  LI.  &  G.  temp. 

Home  V.  Barton,  Jac.  440.  Sugden,   154 ;    S.    G.    5   CI.    &   Fin. 

(6)  Hindu  v.   Taylor,  5  De  G.  M.  129;  S.  G.  LI.  &G.  temp.  Plunket,559. 

&   G.   577  ;  Boyd  v.   Boyd,   9   L.   T.  (e)  Eales  v.  England,  Pr.  Ch.  200  ; 

N.S.  166  ;  [Treio  v.  Perpetual  Trustee  Glowdsley  v.  Pelham,  1  Vern.  411. 

Gompany,    (1895)    A.     C.     264 ;     Re  (/)  Pierson  v.   Garnet,  2  B.   C.  C. 

Marquis  of  Bristol's  Settlement,  (1897)  38  ;  S.  G.  affirmed,  id.  226 ;  Ead£  v. 

1  Ch.  946 ;  ReNorth,  76  L.  T.  N.S.  186].  Bade,  5  Mad.  118;  Moriarty  v.  Martin, 

(c)  Gary  v,  Gary,  2  Sch.  &  Lef.  189,  3  Ir.  Ch.  Rep.  26  ;  Bernard  v.  Min- 
per  Lord  Redesdale  ;  Paul  v.  Gompton,  sliull,  Johns.  276  ;  and  see  House  v. 
8  Ves.  380,  per  Lord  Eldon.  House,  31  L.  T.  N.S.  427  ;  23  W.  R. 

(d)  Harding  v.  Glyn,  1  Atk.  469  ;  22  ;    [contra,  Hill   v.   Hill,  (1897)    1 
Mason  v.   Limbury,  cited    Vernon  v.  Q.  B.  (C.  A.)  483  ;  see  post,  p.  155.] 
Vernon,  Amb.  4  ;  [distinguished  in  Be  (g)  Birch  v.   Wade,  3  V.  &  B.  198  ; 
Diggles,  39  Ch.  D.  (C.A.)  953]  ;  Trot  v.  Forbes  v.  Ball,  3  Mer.  437. 
Vernon,8  Vin.  72;  Pushmanv.  Filliter, 
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"will  and  declare"  (a),  "wish  and  request"  (I),  "wish  and 
desire"  (c),  "entreat"  (d),  "most  heartily  beseech"  (e),  "order 
and  direct "  (/),  "  authorise  and  impower  "  (g),  "  recommend  "  (h), 
"beg"  (i),  "hope"  (;),  "do  not  doubt"  (k),  "  be  well  assured"  (I), 
"confide"  (m),  "have  the  fullest  confidence"  (n),  "trust"  (o), 
"trust  and  confide"  (p),  "have  full  assurance  and  confident 
hope  "  (q),  be  "  under  the  firm  conviction"  (r),  "in  the  full  belief "  (s), 
"well  know"  (t),  or  use  such  expressions  as  "of  course  the 
legatee  will  give  "  (u),  "  in  consideration  the  legatee  has  promised  to 
give  "  (v),  [ "  to  be  applied  as  I  have  requested  him  to  do  "  (w),]  &c. ; 


(a)  Gray  v.  Gray,  11  Ir.  Ch.  Kep. 
218.  The  devise  was  "to  A.  and  B. 
in  the  most  absolute  manner,  and 
willing  and  declaring  an  intention." 
But  the  decision  turned  also  on  other 
grounds. 

(6)  Foley  v.  Parry.  6  Sim.  138  ; 
aifirmed  2  M.  &  K.  138. 

(c)  Liddard  v.  Liddard,  28  Beav. 
266  ;  and  see  Re  Burley,  (1 909)  W.  N. 
253  ;  [contra,  Be  Hamilton,  (1895)  2 
Ch.  (C.A.)  370  ;  see^osJ,  p.  155]. 

(d)  Prevost  v.  Clarke,  2  Mad.  458  ; 
Meredith  v.  Heneage,  1  Sim.  553,  555, 
per  Chief  Baron  Wood  ;  and  see  Taylor 
V.  George,  2  V.  &  B.  378. 

(e)  Meredith  v.  Heneage,  1  Sim.  553, 
per  Chief  Baron  Wood. 

(/)  Gary  v.  Gary,  2  Sch.  &  Lef. 
189  ;  White  v.  Bnggs,  2  Phil.  583. 

(g)  Brown  v.  Higgs,  4  Ves.  708  ;  5 
id.  495  ;  affirmed  8  Ves.  561  ;  and  in 
D.  P.  18  Ves.  192. 

(h)  Tibbitsv.  Tibbits,Jac.  317;  S.G. 
affirmed  19  Ves.  656  ;  Horwood  v. 
West,  1  S.  &  S.  387;  Paul  v.  Gompton, 
8  Ves.  380,  per  Lord  Eldon  ;  Malim 
V.  Keighley,  2  Ves.  jun.  333  ;  S.  G. 
lb.  529  :  Malim  v.  Barker,  3  Ves.  150 ; 
Meredith  v.  Heneage,  1  Sim.  553,  per 
Chief  Baron  Wood  ;  Kingston  v.  Loi-- 
ton,  2  Hog.  166 ;  Oliolmondeley  v. 
Gholmondeley,  14  Sim.  590  ;  Hart  v. 
Tribe,  18  Beav.  215  ;  and  see  Meggison 
V.  Moore,  2  Ves.  jun.  630  ;  Sale  v. 
Moore,  1  Sim.  534  ;   Ex  parte  Payne, 

2  Y.  &  C.  636 ;  Bandal  v.  Hearle, 
1  Anst.  124 ;  Lefroy  v.  Flood,  4  Ir. 
Ch.  Rep.  1.  As  to  Gunliffe  v.  Gunliffe, 
Amb.  686,  see  Pierson  v.  Garnet,  2 
B.  C.  C.  46  ;  Malim  v.  Keighley,  2 
Ves.  jun.  532  ;  Pushman  v.  FilUter, 

3  Ves.  9. 

(i)  Oorbet  v.  Gorbet,  7  Ir.  R.  Eq.  456. 

0')  Harland  v.   Trigg,  1  B.  C.  C. 

142 ;    and    see   Paul  v.   Gompton,  8 


Ves.  380. 

(h)  Parsons  v.  Baker,  18  Ves.  476  ; 
Taylor  v.  George,  2  V.  &  B.  378  ; 
Malone  v.  O'Gonnor,  LI.  &  G.  temp. 
Plunket,  465  ;  and  see  Sale  v.  Moore, 

1  Sim.  534. 

(1)  Macey  v.  Shurmer,  1  Atk.  389  ; 
S.  G.  Amb.  520.  See  Ray  v.  Adams, 
3  M.  &  K.  237. 

(m)  Griffiths  v.  Evan,  5  Beav.  241  ; 
and  see  Shepherd  v.  Nottidge,  2  J.  & 
H.  766. 

{n)  See  Shovelton  v.  Shovelton,  32 
Beav.  143  ;  Wright  v.  Atkyns,  17  Ves. 
255,  19  Ves.  299,  G.  Coop.  Ill,  T.  & 
E.  143  ;  Webb  v.  Wools,  2  Sim.  N.S. 
267  ;  Palmer  v.  Simmonds,  2  Drew. 
225  ;  Gurnick  v.  Tucker,  17  L.  R.  Eq. 
320  ;  Le  Marchant  v.  Le  Marchant,  18 
L.  R.  Eq.  414  ;  [contra.  Re  Williams, 
(1897)  2  Ch.  (C.A.)  12 ;  see  post,  p.  154]. 

(o)  Irvine  v.  Sullivan,  8  L.  R.  Eq. 
673. 

(p)  Wood  V.  Cox,  1  Keen,  317  ;  S.  C. 

2  M.  &  C.  684  ;  Pilkington  v.  Boughey, 
12  Sim.  114. 

(2)  Macnab  v.  Whitbread,  17  Beav. 
299. 

(r)  Barnes  v.  Grant,  2  Jur.  N.S. 
1127. 

(s)  Fordhcvm  v.  Speight,  23  W.  R. 
782. 

(<)  Bardswell  v.  Bardsioell,  9  Sim. 
323  ;  Nowlan  v.  Nelligan,  1  B.  C.  C. 
489  ;  Briggs  v.  Penny,  3  Mac.  &  Gord. 
546,  3  De  G.  &  Sm.  525  ;  [but  see  the 
observations  on  Briggs  v.  Penny  in 
Sfea(^  V.  AfeiZor,  5  Ch.  D.  225  ;  and  see 
Glancarty  v.  Glancarty,  31  L.  R.  Ir. 
530]. 

(u)  Robinson  v.  Smith,  6  Mad.  194  ; 
but  see  Lechmere  v.  Lavie,  2  M.  &  K. 
198. 

(v)  Clifton  V.  Lombe,  Amb.  519. 

[(ly)  iJ«  Fleetwood,  15  Ch.  D,  594.] 
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where  there  is 
uncertainty. 


in  these  and  similar  cases,  the  intention  of  the  testator  has 
been  considered  imperative,  and  the  devisee  or  legatee  held  bound 
and  compellable  to  give  effect  to  the  injunction  (a).  And  though 
instances  of  this  kind  generally  occur  upon  the  construction  of 
wills,  the  doctrine  does  not  apply  to  wills  exclusively,  but  has 
been  extended  also  to  settlements  inter  vivos  (b). 

3.  But  precatory  words  will  be  held  to  express  a  wish  only, 
and  not  a  command,  if  it  be  impracticable  for  the  Court  to  deal 
with  it  as  a  trust;  as  if  a  testator  devise  a  house  to  his  wife, 
and  express  a  wish  that  his  sister  should  live  with  her,  for  here 
no  interest  in  the  house  is  given  to  the  sister,  and  how  can  the 
Court  compel  the  widow  and  sister  to  live  together  ?  (c).  And  the 
like  construction  will  prevail  where  either  the  objects  intended 
to  be  benefited  are  imperfectly  described  (d),  or  the  amount  of 
the  property  to  which  the  trust  should  attach  is  not  sufficiently 
defined  (e);  for  the  difficulty  that  would  attend  the  execution 
of  such  imperfect  trusts  is  converted  by  the  Court  into  an  argu- 
ment that  no  trust  was  really  intended  (/).  The  rule  as  laid 
down  by  Lord  Alvanley,  and  since  recognised  as  the  correct 
principle,  is,  that  a  trust  is  created  in  those  cases  only  "where 
a  testator  points  out  the  objects,  the  property,  and  the  way  in 
which  it  shall  go"  (g). 

Meredith  v.  Heneage,  I  Sini.  556  ; 
Buggins  v.  Yates,  9  Mod.  122  ;  Sale 
V.  Moore,  1  Sim.  534 ;  Anon.  Case,8'Vm. 
72  ;  Tibbits  v.  TibUts,  19  Ves.  664,  per 
Lord  Eldon  ;  Wynne  v.  Ilawhins,  1  B. 
C.  C.  179  ;  Pierson  v.  Garnet,  2  B.  C.  C. 
45,  per  Lord  Kenyon  ;  S.  C.  lb.  230, 
per  Lord  Thurlow  ;  Bland  v.  Bland,  2 
Cox,  349  ;  Le  Maitre  v.  Bannister, 
cited  in  note  to  Bales  v.  England, 
Pr.  Ch.  200  ;  Sprange  v.  Barnard,  2 
B.  C.  C.  585  ;  Bushman  v.  Filliter, 
3  Ves.  7  ;  Attorney-General  v.  Hall, 
Fitzg.  314  ;  Wilson  v.  Major,  11  Ves. 
205 ;  Bade  v.  Bade,  5  Mad.  118 ; 
Curtis  V.  Rippon,  5  Mad.  434  ;  Bussell 
V.  Jackson,  10  Hare,  213. 

(/)  Morice  v.  Bishop  of  Durliani,  10 
Ves.  536,  per  Lord  Eldon. 

(g)  Maliiv  v.  Keighley,  2  Ves.  jun. 
335  ;  [and  see  Harland  v.  Tiigg,  1 
B.  0.  C.  142.  In  Re  Hamilton,  (1895) 
2  Ch.  (C.A.)  370,  372,  the  language 
of  Lord  Alvanley  is  adversely  com- 
mented on  by  Lindley,  L.  J.,  but  it  is 
apprehended  that  those  comments  do 
not  in  any  way  affect  the  negative 
principle  stated  in  the  text,  which  was 
m  fact  adopted  by  Eigby,  L.  J.,  in 


[(a)  A  trust  in  favour  of  a  class  of 
"  children  "  at  the  death  of  the  legatee 
may  be  executed  by  limiting  the  in- 
terests of  females  to  their  separate 
use,  for  such  a  limitation  effectually 
carries  out  the  intention  ;  Willis  v. 
Kymer,  7  Ch.  D.  181.J 

(5)  Liddard  v.  Liddard,  28  Beav. 
266;  [and  see  Hill  v.   Hill,  (1897) 

1  Q.  B.  (C.A.)  483]. 

(c)  Graves  v.  Graves,  13  Ir.  Ch. 
Rep.  182  ;  and  see  Hood  v.  Oglander, 
34  Beav.  513. 

(d)  Harland  v.  Trigg^  1  B.  C.  C. 
142  ;  Tibbits  v.  Tibbits,  19  Ves.  664, 
per  Lord  Eldon ;  Richardson  v.  Gliap- 
man,  1  Burn's  Eccles.  Law,  245  ; 
Pierson  v.  Garnet,  2  B.  C.  C.  45,  per 
Lord  Kenyon  ;  S.  C.  lb.  230,  per  Lord 
Thurlow  ;  Knight  v.  Knight,  3  Beav. 
173,  per  Lord  Langdale  ;  Sale  v. 
Moore,   1   Sim.    534 ;    Gary  v.  Ganj, 

2  Sch.  &  Lef.  189,  ^jer  Lord  Kedes- 
dale  ;  Meredith  v.  Heneage,  1  Sim.  542, 
see  558,  559,  565  ;  Ex  parte  Payne, 
2  Y.  &  C.  636  ;  Reid  v.  Athinson,  5  Ir. 
R.  Eq.  162,  373. 

(e)  Lechmere  v.  Lavie,  2  M.  &  K. 
197  ;  Knight  v.  Knight,  3  Beav.  148  ; 
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4.  But  although  uncertainty  in  the  object  will  unquestionably  Secus,  where 
furnish  a  reason  for  holding  no  trust  to  have  been  intended  by  arises  from  want 
precatory  words,  it   will    be   otherwise   where    the    uncertainty  °^  evidence, 
arises  from  the   circumstance  that  the  Court  has  not  before  it 

for  its  guidance  the  whole  intention  of  the  testator  in  reference 
to  the  object:  and  in  such  a  case  the  Court  will  make  a  de- 
claration that  the  devisee  or  legatee  is  a  trustee  for  objects 
unascertainable,  and  (unless  the  trust  was  by  way  of  charge 
upon  the  estate  of  the  devisee  or  legatee)  will  decree  a  resulting 
trust  for  the  benefit  of  the  heir-at-law  or  next  of  kin,  according 
to  the  nature  of  the  property  (a). 

5.  The  ohjects  have  been  held  to  be  uncertain  where  personal  Uncertainty  of 
estate  was  given  to  A.,  with  a  hope  "that  he  would  continue  it 

in   the  family"   (b);  but,  as  regards  personal   estate,  the  word  "Family." 

family  has  been  sometimes  construed  as  equivalent  to  relations, 

that  is  next  of  kin  (c),  and  where  freeholds  were  so  devised,  it 

was  held  that  by  "  family  "  was  to  be  understood  the  worthiest 

member  of  it,  viz.  the  heir-at-law  {d).     But  the  designation  was 

held  to  be  too  uncertain  as  to  freeholds,  where  the  request  was 

to  distribute  "  amongst  such  members  of  the  person's  family  "  as 

he  should  think  most  deserving  (e). 

In  another   case   loth  real   and  personal   estate   were  blended  "Heirs." 

Be  Williams,  (1897)  2  Ch.  (C.A.)  12,  Eq.  267  ;  6  L.  R.  Oh.  App.  597  ;  [Re 
28,  35  ;  and  see  Hill  v.  Hill,  (1897)  1  Hamilton,  (1895)  2  Ch.  370,  373 ;]  but 
Q.  B.  (C.A.)  483.     See  also]  KnigU  v.       see  Wliitev.  Briggs,  2  Phil.  583  ;  and 


Boughton,  11  CI.  &  Fin.  548,  551 
Briggs  v.  Penny,  3  Mac.  &  G.  546 
Gh-eene  v.  Greene,  3  Ir.  R.  Eq.  631 


Liley  v.  Hey,  1  Hare,  580. 

(c)  Gruwys  v.  Golman,  9  Ves.  319  ; 
Grant  v.  Lynam,  4  Russ.  292.     [But 

[Stead  V.  Mellor,  5  Ch.  D.   225  ;   Re  the   primary   meaning   of   the   word 

Douglas,  35  Ch.  D.  (C.A.)  472;  and  "  family  "  in  a  will  is  "  children,"  and 

Wilkinson  v.  Wilkinson,  62  L.  T.  N.S.  any  other  meaning  mtist  he  supplied 

735,  where  a  gift  to  testator's  father  by   the   context ;    Pigg  v.    Clarke,   3 

"  fur  his  own  use  and  benefitj  and  Ch.  D.  672  ;   and  under  a  testamen- 

at  his  discretion  for  the  further  use  tary  gift  by  a  married  man   to  his 

and  benefit "  of  the  testator's  infant  family,  his  widow  takes  no  interest  ; 

daughter,  was  held  an  express  and  see    Re    Hutchinson    and    Tenant,    8 

not  an  implied  trust,  the  father  and  Ch.    D.    540.     As  to  the  meaning  of 

daughter  taking  as  joint  tenants,  with  the  word  "  family,"  when  occurring 

discretion  in  him  as  to  application  of  in  a  power  of  selection,  see   Sinnott 

her  share  during  minority].  v.    Walsh,  3  L.   E.  Ir.  12  ;  5   L.    R. 

(a)  Corporation  of  Gloucester  V.  Wood,  Ir.  27.] 

3  Hare,  131  ;  Briggs  v.  Penny,  3  Mac.  (d)  Atkyns  v.   Wright,  17  Ves.  255  ; 

& G.  546 ;  Bernard  v.  Minshull,  Johns.  S.  G.  19  Ves.  229  ;  S.  C.  G.  Coop.  Ill  ; 

276 ;  see  and  consider  the  observations  and  see  S.  C.  T.  &  E.  143  ;  Malone  v. 

of  V.  C.  Wood,  lb.  286.  O'Connor,  LI.  &  G.  temp.  Plunket,  465 ; 

(6)  Harland  v.  Trigg,  1   B.    C.    C.  Griffiths  v.  Evan,  5  Beav.  241  ;   White 

142.     See  Wright  v.  Atkyns,  G.  Coop.  v.  Briggs,  2  Phil.  583  ;  Green  v.  Mars- 

121;   Woods  V.   Woods,  \  Myl.  &  Cr.  rfera,  1  Drew.  646 ;  [iJe  J^Fiiimms,  (1897) 

401  ;  Re  Parkinson's  Trust,  1  Sim.  N.S.  2  Ch.  (C.A.)  12,  38]. 

242  ;    Williams  v.   Williams,  1  Sim.  (e)  Green  v.  Marsden,  1  Drew.  646, 
N.S,  358  ;  Lambe  v.  Mames,  10  L,  E, 
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together,  and  given  to  A.,  in  full  confidence  that  she  would 
devise  the  whole  of  the  estate  to  "such  of  the  heirs  of  the 
testator's  father  as  she  might  think  best  deserved  a  preference," 
and  the  Court  could  not  determine  whether  heirs  were  intended, 
or  next  of  kin,  or  both  (a,). 

Again,  a  residuary  estate  was  bequeathed  to  A.,  with  a  recom- 
mendation that  she  would  "  consider  the  testator's  relations." 
Sir  A.  Hart  asked,  "Who  were  the  objects  of  the  trust  ?  Did  the 
testator  mean  relations  at  his  own  death,  or  at  A.'s  death  ?  Did 
he  mean  that  she  should  have  the  liberty  of  executing  the  trust 
the  day  after  his  death  ?  And  his  Honour  was  of  opinion  that 
no  trust  could  attach  (6).  But  there  can  be  no  uncertainty  of 
the  objects  where  such  a  trust  is  to  be  executed  by  will,  for  then 
those  who  answer  the  description  at  the  death  of  the  donee  of 
the  power  must  be  the  parties  contemplated  (c). 

6.  The  Court  has  refused  to  establish  the  trust  from  the  un- 
certainty of  the  subject  (that  is,  of  the  property  claimed  to  be 
bound  by  the  trust),  where  the  recommendation  was  to  "con- 
sider certain  persons  "  (d),  "  to  be  kind  to  them  "  (e),  "  to  remem- 
ber them"  (/),  "to  do  justice  to  them"  (g),  "to  make  ample 
provision  for  them  "  (A),  ["  to  take  care  of  his  nephew  as  might  seem 
best  in  future"  (i),]  "to  use  the  property  for  herself  and  her 
children,  and  to  remember  the  Church  of  God,  and  the  poor ''  (j), 
"  to  give  what  should  remain  at  his  death,  or  what  he  should 
die  seised  or  possessed  of"  (k),  "to  finally  appropriate  as  he 
pleased,"  with  a  recommendation  to  divide  amongst  certain 
persons  (I),  to  divide  and  dispose  of  the  savings  (m),  or  the  bulk 


(a)  Meredith  v.  Heneage,  1  Sim.  542, 
see  558,  559,  565  ;  but  see  Wright  v. 
Atkyns,  G.  Coop.  119. 

(b)  Sale  V.  Moore,  1  Sim.  534,  see 
540  ;  and  see  Macnab  v.  Whithread, 
17  Beav.  299 ;  but  see  Wright  v. 
Atkyns,  G.  Coop.  119-123. 

(c)  Pierson  v.  Garnet,  2  B.  C.  C.  38  ; 
8.  6.  id.  226  ;  Atkyns  v.  Wright,  17 
Ves.  255  ;  S.  0.  19  Ves.  299 ;  S.  C. 
G.  Coop.  Ill  ;  and  see  S.  G.  T.  &  R. 
162  ;  Knight  v.  Knight,  3  Beav.  173  ; 
Meredith  v.  Heneage,  1  Sim.  558. 

(d)  Sale  V.  Moore,  1  Sim.  534  ;  and 
see  Hoy  v.  Master,  6  Sim.  568. 

(e)  Buggins  v.  Yates,  9  Mod.  122. 
(/)  Bardsioell  v.  Bardswell,  9  Sim. 

319. 

(g)  Le  Maitre  v.  Bannister,  Pr.  On. 
200,  note  (1)  ;  Pope  v.  Pope,  10  Sim. 
\  ;    Ellis  V.    Ellis,    44    L,    J,    N.S. 


Ch.  225  ;  [Gole  v.  Hawes,  4  Ch.  D. 
238.1 

(li)  Winch  V.  Brutton,  14  Sim.  379; 
Fox  V.  Fox,  27  Beav.  301. 

[(i)  Be  Moore,  55  L.  J.  N.S.  Cb.  418 ; 
54  L.  T.  N.S.  231  ;  34  W.  E.  343.] 

( ;■ )  Curtis  v.  Rippon,  5  Mad.  434. 

(k)  Sprange  v.  Barnard,  2  B.  C.  C. 
585  ;  Green  v.  Marsden,  1  Drew.  646  ; 
Pushman  v.  Filliter,  3  Ves.  7  ;  Wilson 
v.  Major,  11  Ves.  205  ;  Fade  v.  Eadi-, 

5  Mad.  118  ;  Wynne  v.  Hawkins,  1 
B.  C.  C.  179';  Lechmen-e  v.  Lavie,  2  M. 

6  K.  197  ;  Bland  v.  Bland,  2  Cox, 
349  ;  Attorney-General  v.-Hall,  Fitzg. 
314  ;  and  see  Meredith  v.  Heneage,  1 
Sim.  556  ;  Tibbits  v.  Tibbits,  19  Ves. 
664 ;  Pope  v.  Pope,  10  Sim.  1. 

(I)  White  V.  Briggs,  15  Sim.  33. 
(m)  Cowman  v.  Harrison,  10  Hare, 
234, 
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6f  the  property  (a),  or  where  the  donee  of  the  property  had 
powfer  to  dispose  of  any  part  he  pleased,  whether  expressly  given 
him,  or  arising  from  implication,  or  from  the  nature  of  the 
subject  (b),  [or  where  the  gift  was  for  such  "  charitable  or  other 
purposes  "  as  the  trustee  should  think  fit  (c) ;  or  to  divide  among 
such  charitable  or  religious  institutions  and  societies  as  the 
trustees  might  select  (d).  So  where  the  bequest  was  to  trustees 
to  expend  the  income  of  or  any  portion  of  the  trust  funds 
"in  grants  for  or  towards  the  purchase  of  advowsons  or 
presentations,"  or  for  churches,  chapels,  or  schools,  or  in  paying 
or  contributing  to  the  salaries  of  rectors,  vicars,  and  others  upon 
certain  conditions  for  promotion  of  evangelical  principles,  it  was 
held  that  as  there  was  no  trust,  charitable  or  other,  which  the 
Court  could  execute,  and  no  general  trust  for  charity  binding  the 
whole  fund,  the  entire  gift  failed  for  uncertainty  (e) ;  and  where 
the  testator  gave  all  his  property  to  his  wife,  and  expressed  his 
"wish  that  whatever  property  his  wife  might  possess  at  her  death 
should  be  equally  divided  between  his  children,"  the  wife  was  held 
to  be  absolutely  entitled  (/).]  But  where  the  recommendation 
was  that  the  legatee,  in  case  she  married  again,  should  settle  what 
she  possessed  under  the  testator's  will  to  her  separate  use,  and 
should  bequeath  what  she  should  die  possessed  of  under  the  will 
in  favour  of  certain  persons,  it  was  held  that  the  whole  personal 
estate  was  over-reached  by  the  trust  (g). 

7.  Where  both  objects  and  property  are  certain,  yet  no  trust 'Whether  trust 
will  arise,  if  the  testator  expressly  declare  that  the  language  iSqu^gtion^of  * 
not  to  be  deemed  imperative,  or  the  construing  it  a  trust  would  intention,  not 
be  a  contradiction  to  the  terms  in  which  the  preceding  bequest  import. 
is  given  (h) ;  or  if,  all  circumstances  considered,  it  is  more  probable 
that  the  testator  meant  to  communicate  a  mere  discretion  (i) ; 

(a)  Palmer  v.   Simmonds,  2   Drew.  [(e)  Hunter    v.    Attorney  -  General, 

221.  (1899)  A.  C.  (H.  L.)  309;  and  see 

(i)  Malim  v.  Keighley,  2  Ves.  jun.  Re  Church  Patronage  Trust,  (1904)  1 

5Z1,  per  Lord  Loughborough  ;  and  see  Ch.  41 ;  (1904)  2  Ch.  (C.A.)  643,  where 

Knight  v.  Knight,  3  Beav.  174  ;  11  01.  the  gift  in  terms  merely  required  the 

&  Fin.  513  ;  Huskisson  v.  Bridge,  4  De  trustees  to  perform  the  ordinary  duty 

G.  &  Sm.  245.  of  an  owner   of  an    advowson,   and 

[(c)  Blair  v.  Duncan,  (1902)  A.  C.  was  held  not  charitable.] 

(H.  L.  Sc.)  37.]  [(/)  Parnall  v.  Parnall,  9  Ch.  D. 

[{d)   Grimond    (or    Macintyre)    v.  96.] 

Grimond,  (1905)  A.  C.  (H.  L.  Sc.)  124  ;  {g)  Horwood   v.    West,  1    S.   &  S. 

secv-s,  where  the   discretion  was  for  387. 

charitable,educationalorotherinstitu-  (7i)  TFebbv.  fToofe,  2  Sim.  N.S.  267; 

tions  of  the  town  of  K.  and  for  other  Huskisson  v.  Bridge,  4  De  G.  &  Sm. 

general  purposes  for  the  benefit  of  the  245. 

town  ;  Be  Allen,  (1905)  2  Ch.  400,  and  (i)  Bull  v.  Vardy,  1  Ves.  jun.  270  ; 

see  Be  Pardoe,  (1906)  2  Ch,  184.]  Knott  v,  Gottee,  2  Phill,  192  ;  Knight 


154  IMPLIED    TKUSTS  [CH.  VIII.  S.  2 

or  if  a  testator  give  an  estate  to  a  feme  covert  to  be  her  sole  and 

separate  property,  "with  power  to   appoint  to  her  husband   or 

children  "  (a) ;  or  the  testator  at  the  same  time  declare  that  the 

estate  shall  be  "  unfettered  and  unlimited  "  (h) ;  or, "  in  the  legatee's 

entire  power"  (c);  or  be  "left  to  his  entire  judgment"  (d);  or 

if  he  "  recommend  but  do  not  absolutely  enjoin "   (e) ;   or  if  a 

testator  give  the  property  to  his  wife,  "  well  knowing  her  sense  of 

justice  and  love  to  her  family,  and  feeling  perfect  confidence  that 

she  will  manage  the  same  to  the  best  advantage  for  the  benefit  of 

her  children  "(f);  [or  "  to  be  used  by  her  in  such  ways  and  means 

as  she  may  consider  best  for  her  own  benefit  and  that  of  my  three 

children  "  (ff) ;  or  "  feeling  confident  that  she  will  act  justly  to  our 

children  in  dividing  the  same  when  no  longer  required  by  her  "  (h) ; 

or  "in  full  confidence  that  she  will  do  what  is  right  as  to  the 

disposal  thereof  between  my  children,  either  in  her  lifetime,  or  by 

will  after  her  decease "  (i) ;  or  to  her  "  absolutely  in  the  fullest 

confidence  "  that  she  will  carry  out  his  wishes  by  leaving  policy 

moneys  of  her  own  and  of  his  to  their  daughter  (j ) ;  or  "  well 

knowing  she  will  religiously  carry  out  what  she  knows  to  be  my 

wishes  in  the  disposal  of  it "  (k) ;]  or  "  to  be  at  her  disposal  in  any 

way  she  may  think  best  for  the  benefit  of  herself  and  family  "  (I) ; 

[or  "to  his  wife  absolutely,  with  full  power  for  her  to  dispose 

of  the  same  as  she  may  think  fit  for  the  benefit  of  his  family, 

having  full  confidence  that  she  will  do  so  "  (m) ;  or  if  he  give  the 

residue  of  his  property  to  legatees,  "  his  desire  being  that  they  shall 

distribute  such  residue  as  they  think  will  be  most  agreeable  to  his 

wishes  "  (n),  or  bequeaths  sums  of  money  to  legatees,  and  "  wishes 

V.  Knight,  3  Beav.  148  ;  Meggison  v.  (e)  Yonng  v.  Martin,  2  Y.  &  C.  Ch. 

Moore,  2  Ves.  jim.  630  ;  Hill  v.  Bishop  Ca.  582. 

of  London,    1   Atk.    618  ;    House  v.  (/)  Greene  v.  Greene,  3  Ir.  R.  Eq. 

House,  W.  N.  1874,  p.  189 ;  and  see  90,  629. 

Paul  V.  Gompton,  8  Ves.  380  ;  Knight  [(g)  M'Alinden  v.  M'Alinden,  11  Ir. 

V.    Knight,  3   Beav.    174 ;   11   CI.   &  E.  Eq.  219.] 

Fin.  513  ;  Lefroy  v.  Flood,  4  Ir.  (Jh.  [(h)  Mussoorie  Bank  v.   Raynor,  7 

Rep.    1  ;   Shepherd   v.    Nottidge,  2   J.  App.  Cas.  321  ;  9  L.  E.  Ind.  App.  70.] 

&  H.  766  ;  Eaton  v.   Watts,  2  W.  R.  [(i)  Re  Adams  and  the  Kensington 

108  ;  [Re  Byrne's  Estate,  29  L.  R.  Ir.  Vestry,24:  Ch.  D.  199 ;  27  Ch.  D.  (CA.) 

250].  394.] 

(a)  Brook  v.   Brook,  3  Sm.  &  Gif.  [{j)  ReWilliams,{W%l)^C'h.{C.A.) 

280  ■  and  see  Panl  v.  Gompton,  8  Vea.  12,  (diss.   Eigby,  L.  J.)  ;  and  see  Re 

380  ;  Howorth  v.  Dewell,  29  Beav.  18  ;  Oldfield,  (1904) "l  Ch.  (C.A.)  549.1 

[Ahearne  v.  Ahearne,  9  L.  R.  Ir.  144].  [(/c)  GlancaHy  v.  Glancarty,  31  L.  R. 

(6)  Meredith  v.  Heneage,  1  Sim.  542  ;  Ir.  (C.A.)  530.] 

5  G    10  Price,  230  ;  Hoy  v.  Master,  (l)  Lambe  v.  Eames,  10  L.  R.   Eq. 

6  Sim.  568.  267  ;  6  L.  R.  Ch.  App.  597. 

(c)  Eaton  v.  Watts,  4  L.  R.  Eq.  151.  [(m)  Re  Hutchinson  and  Tenant,  8 

{d)  M'Gormick  v.  Grogan,  1  Ir.  R.  Ch.  D.  540.1 

Eq.  313  ;  [and  see  Sullivan  v.  Sullivan,  [(n)  Stead  v.  Mellor,  5  Ch.  D.  225.] 
(1903)  2  I.  R.  193]. 
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them  to  bequeath  the  same  between  the  families ''  of  his  nephew 
and  niece  "  in  such  mode  as  they  shall  consider  right "  {a) ;  or  if 
he  "  desires  "  that  his  legatee  "  will  allow  an  annuity  "  to  A.  (&), 
or  where  the  donor  of  jewels  inter  vivos  requests  that  at  the  death 
of  the  donee  they  may  be  left  as  heir-looms  (c);  but  where 
a  testator  gave,  devised,  and  bequeathed  to  his  wife  the  whole  of 
his  real  and  personal  estate  and  property  "absolutely  in  full 
confidence  that  she  will  make  such  use  of  it  as  I  should  have 
made  myself,  and  that  at  her  death  she  will  devise  it  to  such  one 
or  more  of  my  nieces  as  she  may  think  fit,  and  in  default  of  any 
disposition  by  her  thereof  by  her  will  or  testament  I  hereby  direct 
that  all  my  estate  and  property  acquired  by  her  under  this  my 
will  shall  at  her  death  be  equally  divided  among  the  surviving 
said  nieces,"  it  was  held  that,  upon  the  true  construction  of  the 
will,  there  was  an  absolute  gift  of  the  testator's  real  and  personal 
estate  to  his  wife  subject  to  an  executory  gift  of  the  same  at  her 
death  to  such  of  his  nieces  as  should  survive  her,  equally  if  more 
than  one,  so  far  as  his  wife  should  not  dispose  by  will  of  the  estate 
in  favour  of  such  surviving  nieces  or  any  one  or  more  of  them  (cZ)]. 
The  construction  of  the  words  we  are  considering  never  turns 
on  their  grammatical  import :  they  may  be  imperative,  but  are 
not  necessarily  so  (e).  In  Shaw  v.  Lawless  (/)  the  trustees  were 
recommended  to  employ  a  receiver,  and  Lord  Cottenham,  alluding 
to  that  case,  observed :  "  It  was  there  laid  down  as  a  rule  which 

1  have  since  acted  upon,  that  though  'recommendation'  may  in 
some  cases  amount  to  a  direction  and  create  a  trust,  yet,  that 
being  a  flexible  term,  if  such  a  construction  of  it  be  inconsistent 
with  any  positive  provision  in  the  will,  it  is  to  be  considered  as 
a  recommendation  and  nothing  more.  In  that  case  the  interest 
supposed  to  be  given  to  the  party  recommended  was  inconsistent 
with  the  other  powers  which  the  trustees  were  to  exercise,  and 
those  powers  being  given  in  unambiguous  terms,  it  was  held  that, 
as  the  two  provisions  could  not  stand  together,  the  flexible  term 
was  to  give  way  to  the  inflexible  term  "  {g). 

8.  If  a  trust  be  created,  it  does  not  follow  that  it  shall  be  Trustees  of  this 
equally  restrictive,  as  in  the  case  of  a  clear  ordinary  trust.     Thus,  ^^"J^^?"!  ^^^^^^^J 

[(a)  Re  Hamilton,  (1895)  1  Oh.  373 ;      Hanbury,  (1904)  1  Cli.  (C.A.)  415.J       trust^  common 

2  Oh.  (C.A.)  370  ;  and  see  Ee  Gonolly,  (e)  Megcjison  v.  Moore,  2  Ves.  jun. 
(1909)  W.  N.  259.]                                     632,  yer  Lord  Loughborough  ;  and  see 

Ub)  Re  Biggies,  39  Ch.D.  (C.A.)  253.]  Johnston  v.  Rowlands,  2  De  G.  &  Sm. 

[(c)  Hill  V.   Hill,  (1897)   1    Q.   B.  385. 
(C.A.)  483.]  (/)  LI.  &  G.  t.  Sugden,  154  ;  5  CI.  & 

1(d)  Gomiskey  v.  Bowring-Hanhury,  Fin.  129  ;  LI.  &  G.  t.  Plunket,  559. 
(1905)  A.  C.  (H.  L.)  84,  reversing  Re  (g)  Knott  v.  Gottee,  2  Phill.  192, 
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Case  of  trustee 
taking  no  bene- 
ficial interest. 


Where  the  words 
raise  a  partial 
trust,  the  surplus 
does  not  result. 


Implied  trusts 
now  rather  dis- 
couraged. 


an  estate  was  devised  to  A.  and  her  heirs,  "  in  the  fullest  con- 
fidence" that  after  her  decease  she  would  devise  the  property 
to  the  family  of  the  testator ;  and  Lord  Eldon  asked,  if  there  were 
any  case  in  which  the  doctrine  had  been  carried  so  far,  that  the 
tenant  in  fee  was  not  at  liberty,  with  respect  to  timber  and  mines, 
to  treat  the  estate  in  the  same  husbandlike  manner  as  another 
tenant  in  fee  ?  and  his  Lordship  said  he  should  hesitate  a  long 
time  before  he  held  that  the  person  bound  by  the  trust  was 
not  entitled  to  cut  timber  in  the  ordinary  management  of  the 
property  (a).  And  so  it  was  afterwards  decided  by  the  House 
of  Lords  on  appeal  (6). 

9.  On  the  other  hand,  the  settlement  may  be  so  specially 
worded  that  the  person  bound  by  the  trust  takes  for  life  only, 
with  remainder  to  the  children  (c),  or  is  not  even  tenant  for  life, 
and  takes  no  beneficial  interest  at  all.  Thus,  where  a  testator 
devised  to  his  wife  in  fee,  "under  the  firm  conviction  that  she 
would  dispose  of  and  manage  the  same  for  the  benefit  of  her 
children,"  the  widow  claimed  to  be  tenant  for  life,  but  the  Court 
held  that  she  was  merely  a  trustee  {d). 

10.  Where  the  words  are  construed  in  equity  to  raise  a  partial 
trust,  the  devisee  or  legatee  is  treated  as  beneficial  owner,  subject 
to  the  charge,  and  the  surplus  will  not  result  to  the  heir  or  next 
of  kin,  but  will  belong  to  the  devisee  or  legatee  («). 

11.  The  current  of  decisions  has  of  late  years  set  against  the 
doctrine  of  converting  the  devisee  or  legatee  into  a  trustee ;  [and 
although  "  it  would  be  an  entire  mistake  to  suppose  that  the  old 
doctrine  of  precatory  trusts  is  abolished  "  (/-),  yet  undoubtedly 
the  Court  now  refuses  to  extend  the  doctrine,  or  to  regard  the 
mere  use  of  particular  words  {g),  and  will  not  imply  a  trust, 
unless  it  appears  from  the  whole  will  that  an  obligation  was  in- 
tended to  be  imposed  by  the  testator  (A)]. 


(a)  Wright  v.  Athyns,  T.  &  R.  157, 
163.  [For  fuller  aocountsof  the  course 
of  decision  in  this  case,  see  the  judg- 
ments of  Lindley  and  Righy,  L.JJ., 
in  Be  Williams,  (1897)  2  Ch.  (C.A.)  12.] 

(6)  See  Lawless  v.  Shato,  LI.  &  G. 
t.  Sugden,  164. 

(c)  Wace  V.  Mallard,  21  L.  J.  N.S. 
Ch.  355. 

(d)  Barnes  v.  Grant,  26  L.  J.  N.S. 
Ch.  92  ;  8.  a  2  Jur.  N.S.  1127  ;  and 
see  Greene  v.  Greene,  3  Ir.  R.  Eq.  98, 
629  ;  Corbet  v.  Corbet,  7  Ir.  E.  Eq.  456. 

(«)  Wood  V.  Gox,  1  Keen,  317 ; 
2  Myl.  &  Cr.  684  ;  Irvine  v.  Sullivan, 
8  L.  R.  Eq.  673, 


[(/)  Be  Williams,  (1897)2  Ch. (C.A.) 
12,  18,  per  Lindley,  L.  J.  (but  as  to 
the  impropriety  of  the  expression 
"precatory  trust,"  see  lb.  p.  27,  Tper 
Rigby,  L.  J.).] 

\{g)  Be  Adams  and  the  Kensington 
Vestry,  27  Ch.  D.  (C.A.)  394,  410  ;  Be 
niggles,  39  Ch.  D.  (C.A.)  253  ;  Be  Down- 
iiuj's  Residuary  Estate,  60  L.  T.  N.S. 
140.] 

[(h)  Be  Williams,(l8Q7)  2  Ch.  (C.A.) 
12,  21,  22,  per  Lindley,  L.  J.]  Sale  v. 
Moore,  1  Sim.  540  ;  and  see  Meredith 
V.  Heneage,  Id.  566  ;  Lawless  v.  Shaw, 
LI.  &  G.  t.  Sugden,  164  ;  Knight  v. 
Knight,   3   Beav.    148 ;     Williams  v. 
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12.  Under  the  head  of  trusts  which  we  are  now  considering,  Directions  as  to 
may  be  classed  the  cases  where  property  is  given  to  a  parent  or 
other  person  standing  or  regarded  loco  parentis,  with  a  direction 
touching  the  maintenance,  of  the  children.  The  first  question  is : 
Did  the  settlor  intend  to  impose  a  trust,  or  do  the  words  express 
only  the  motive  of  the  gift  ?  Instances  where  no  trust  is  created 
are,  where  the  bequest  is  to  a  person  "  to  enable  him  to  maintain 
the  children  "  (a),  or  an  absolute  bequest  is  made,  and  afterwards 
the  motive  is  assigned,  as  "that  he  may  support  himself  and  his 
children"  (6),  or  "for  the  maintenance  of  himself  and  his  family"  (c), 
[or  "towards  the  support  and  maintenance  of  her  two  children 
until  they  shall  attain  the  age  of  twenty-one  years"  {d)^  or  "to  A. 
for  her  own  use  and  benefit  absolutely,  having  full  confidence  in 
her  sufficient  and  judicious  provision  for  her  children"  (e),  or,  "being 
well  assured  that  she  will  hiusband  the  means  left  to  her  for  the 
sake  of  herself  and  her  chiWi'en  "  (/),  or  "  to  be  applied  by  her  in 
the  bringifig'up  and  maintenance  of  her  children"  (c/),  [and  such  a 
trust,  if  incautiously  worded,  may  be  void  for  remoteness  (A)]. 
Instances  of  the  creation  of  a  trust  are,  where  property  is  given, 
"  that  he  may  dispose  thereof  for  the  benefit  of  himself  and  his 
children  "  (i),  or  "  at  her  sole  and  entire  disposal  for  the  mainten- 
ance of  herself  and  her  children"  (/),  or  "for  his  own  use  and 
benefit,  and  the  maintenance  and  education  of  his  children  "  {k), 
[or  "  for  their  own  use  and  support  of  their  children  "  {l)\,  or  "  at 
the  disposal  of  the  legatee  for  herself  and  her  children  "  (m),  or  all 
"  overplus  towards  her  support  and  her  family  "  {n),  or  to  A.  "  for 

Williams,  1   Sim.   N.S.   358;  Lefroy  (9)  Afaciett  v.  ikfacfe«<,l 4 L.R.Eq.  49. 

V.  Flood,  4  Ir.  Chanc.  Rep.  9  ;  Lambe  ({h)  Re    Blew,  (1906)   1    Ch.    624, 

V.  Eames,  10  L.  E.  Eq.  267  ;  6  L.  R.  p.  110    ante,  where   a   discretionary 

Oh.   App.   597 ;  [Stead  v.   Mellor,   5  trust  for    the    maintenance    of    the 

Ch.  T).  22b;  Be  Adams  and  the  Kensing-  testator's  son  W.  "and  his  wife  and 

ton  Vestry,  24  Ch.  D.  199  ;  27  Oh.  t).  children  or  any  of  them  "  was  held  to 

(C.A.)   394  ;    see  especially  observa-  be  limited  to  the  life  of  W.,  but  if 

tions  of  Cotton,  L.  J.,  at  p.  410,  and  not  to  be  void  ;  and  Re  Wise,  (1896) 

Lindley,  L.  J.,  at  p.  411  ;  Miissoorie  1  Ch.  281,  andi?e  fratson,(1892)"W.  N. 

Banh  v.  Raynor,  7  App.  Cas.  321,  330 ;  192,  were  not  followed.] 

Re  Hanbury,  (1904)  1  Ch.  (C.A.)  415  ;  (i)  Raikes  v.    Ward,  1  Hare,  445  ; 

and  see  p.  155,  note  (d)].  [O'Connor  v.  Butler,  (1907)  1  I.  R.  507.] 

(a)  Benson  v.  Whittam,  5  Sim.  22 ;  (j)  Scott  v.  Key,  35  Beav.  291. 

but  see  Leach  v.  Leach,  13  Sim.  304  ;  (h)  Longmore  v.  Elcum,  2  Y.  &  C. 

and  see  Ryan  v.  Keogh,  4  Ir.  R.  Eq.  357.  Ch.  Ca.  369  ;  Garr  v.  Living,  28  Beav. 

(6)  Tliorp  V.   Owen,  2  Hare,  607  ;  644 ;  Berry  v.  Bryant,  2  Drew.  &  Sm. 

see  611.  1  ;  Bird  v.  Maybury,  33  Beav.  351. 

(c)  Re  Robertson's  Trust,  6  "W.   R.  [(I)  Dixon  v.  Dixon,  W.  N.   1876, 

405 ;    Bond  v.   Dickinson,   33   L.   T.  p.  225.] 

N.S.  221.  (m)  Crockett  v.  Crockett,  1  Hare,  451  ; 

[(d)  Farr  v.  Hennis,  44  L.  T.  N.S.  and  see  S.  C.  2  Phil.  461  ;  Bibby  v. 

202.]     ,  Thompson  (No.  1),  32  Beav.  64U  ;  [Re 

(«)  Fox  V.  Fox,  27  Beav.  301.  Byrne's  Estate,  29  L.  R.  Ir.  250]. 

(/)  Scott  V.  Key,  35  Beav.  291.  (w)  Woods  v.  Woods,  1  M.  &  Or.  401. 
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the  education  and  advancing  in  life  of  her  children  "  {a),  [or  to  the 
testator's  wife  "  for  her  use  and  benefit,  and  for  the  maintenance 
and  education  of"  his  children  (h),  or  to  A.  "and  the  said  tenement 
.  .1  leave  to  the  disposal  of  her,  with  a  view  that  the  said  tenement 
may  be  disposed  of  as  she  may  think  proper  for  the  maintenance 
and  education  of  my  two  daughters  "  (c) ;  and  under  a  gift  to  the 
testator's  widow  during  widowhood,  "  she  maintaining,  educating, 
and  bringing  up  "  his  children  under  twenty -one  years  of  age,  the 
widow  as  well  as  the  children  takes  a  beneficial  interest  {dy\.  In 
a  modern  case  («)  it  was  held  that  the  circumstance  of  a  trustee 
being  interposed,  instead  of  the  property  being  given  directly  to 
the  parent,  was  sufficient  to  show  that  no  sub-trust  was  intended, 
but  this  view  appears  not  to  be  supported  by  earlier  decisions  (/). 
Nature  of  such  13.  Where  a  trust  is  created,  the  person  bound  by  it  is  the 
hand  to  administer  it,  and  can  sign  a  valid  receipt  for  the  fund, 
the  subject  of  the  trust  {g).  And  the  person  bound  by  the  trust 
is  regarded  in  the  same  light  as  a  committee  of  a  lunatic,  or 
guardian  of  an  infant  (li),  that  is,  he  has  a  duty  imposed  upon 
him;  but  so  long  as  he  discharges  that  duty,  he  is  entitled  to 
the  surplus  for  his  own  benefit,  and  the  Court  requires  from  him 
no  account  retrospectively  of  the  application  of  the  fund  (i),  and 
allows  him  prospectively  to  propose  any  reasonable  arrangement 
how  the  object  of  the  trust  may  be  accomplished  (7),  or  will  order 
payment  to  him  on  his  undertaking  to  maintain  the  children 
properly,  with  liberty  to  the  children  to  apply  {k).  Should  the 
person  bound  by  the  trust  become  by  misconduct  unfit  to  main- 
tain and  educate  the  children,  the  Court  will  not  allow  him  to 
receive  the  fund  (J) ;  and  should  the  fiduciary  assign  his  interest, 

(a)  Gilbert  v.  Bennet,  10  Sim.  371.         Eq.  102,  per  cur. ;  but  see    Webb  v. 
Ub)  Be  Booth,  (1894)  2  Cli.  282.]  Wools,  2  Sim.  N.S.  272. 


a  trust. 


[(c)  Talbot  V.  O'Sullivan,  6  L.  E.  Ir.  (h)  As  to  the  position  of  committees 

302  ;  Be  Haly's   Trusts,  23  L.  E.  Ir.  and  guardians,  see  Joddrell  v.  Joddrell, 

130  ;  and  see  i2o)-fe  V.  Abraliam,  (1895)  14  Beav.  pp.  411-413. 
1  I.  E.  334.]  (i)  Leach  v.  Leach,  13   Sim.   304  ; 

1(d)  Be  a.,  (1899)  1  Ch.  719.]  Brown  v.   Baull,   1    Sim.    N.S.    92  ; 

(e)   Byne  v.    Blacldmrn,    26    Beav.  Garr  v.  Living,  28  Beav.  644  ;  Hora 

41.  V.  Hora,  33  Beav.  88. 

(/)  Gilbert  v.  Bennet,  10  Sim.  371  ;  (j)  Bailees  v.  Ward,  1  Hare,  450. 


Longmore  v.  Elcuni,  2  Y.  &  C.  C.  C.  (k)  Crockett  v.  Crockett,  1  Hare,  451  ; 

363  ;  and  see  Carr  v.  Living,  28  Beav.  Hadow  v.  Hadow,  9  Sim.  438. 

644.  (0  Castle  v.    Castle,  1  De  G.  &  J. 

(g)  Woods  V.    Woods,  1    M.  &  Or.  352.     [In  Be  G.,  (1899)  1  Ch.  719,  v. 

409,  per  Lord  Cottenham  ;  Baikes  v.  sup.  the  Court  withdrew  the  children 

Ward,  1  Hare,  449,  per  V.  C.  Wigram  ;  from  the  custody  of  the  widow  (who 

Cooper  v.  Thornton,  3  B.  C.  C.  186  ;  was  living  in  adultery),  apportioned 

Bobinson    v.    Tickell,    8    Ves.     142  ;  the  income,  and  applied  a  portion  for 

Crockett  v.  Crockett,  1    Hare,   451  ;   2  the  proper  bringing  up  of  the  children 

Phil.  553  ;  Greene  v.  Greene,  3  Ir.  E.  away  from  their  mother.] 
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the  Court  will  enquire  what  part  is  needed  for  the  maintenance 
and  education  of  the  children,  and  will  give  the  surplus  only  to 
the  assignee  {a). 

14.  It  follows  from  these  principles  that  if  there  be  no  children  Foriafamiliation. 
born  (h),  or  if  they  have  since  died  (c),  the  person  bound  by  the 

trust  takes  the  whole  produce  for  his  own  benefit.  So  the 
children  lose  their  claim  if  they  become  forisfamiliated,  i.e.  cease 
to  be  members  of  or  to  belong  to  the  establishment  contemplated 
by  the  testator,  as  if  a  child  marry  {d),  or  under  other  circum- 
stances maintain  a  separate  establishment  («),  for  it  can  scarcely 
be  supposed  that  the  testator  meant  an  income  given  with 
reference  to  one  establishment,  to  be  split  into  as  many  different 
incomes  as  there  are  children  (/).  But  it  has  been  said  that  if 
a  daughter  marry,  and  afterwards  becomes  a  widow  and  has  no 
support,  the  right  to  maintenance  may  revive  {g). 

15.  Whether   a   child's  right  to  maintenance  will  cease  ipso  Attaining  21. 
facto  by  his  or  her  attaining  the  age  of  twenty-one  years,  must 

depend,  of  course,  upon  the  particular  words  used  {h),  but  is  open 
generally  to  some  uncertainty  {i).  It  can  hardly  be  maintained, 
on  the  one  hand,  that  when  a  child  has  attained  majority,  and  is 
fairly  launched  into  the  world,  and  is  making  a  livelihood,  the 
trust  is  to  continue  (/);  and,  on  the  other  hand,  if  a  child  be 
willing  to  remain  at  home,  and  no  reasonable  objection  can  be 
made  to  it,  the  person  bound  by  the  trust  cannot  refuse  main- 
tenance on  the  mere  ground  that  the  child  has  attained  twenty- 
one  (k).  [But  an  annuity  given  to  children  for  their  "main- 
tenance and  education  "  is  not  confined  to  their  minorities,  but 
endures  during  their  lives  (Z).] 

16.  If  a  person  be   entitled  for  life  for  the   maintenance  of  Case  of  tenant 
herself,   and  the    maintenance   and   education   of    the  testator's  3°  gjj'^tnistwitii 
children,  and   after  her    death  the  trust    is    for    the    children  remainder  over. 

(a)  Carr  v.  Living,  28  Beav.  644  ;  (g)  Scott    v.    Key,   35   Beav.    291  ; 

Scott  V.  Key,  35  Beav.  291.  [Wilkinsv.  Jodrell,  13 Ch.  D.  564,  573]. 


(5)  Hammond  v.  Neavw,  1  Swans. 
35  ;  Gape  v.  Gafe,  2  Y.  &  C.  Ex.  543 
Be  Main's  Settlement,  15  W.  R.  216. 

(c)  Bushnell  v.  Parsons,  Pr.  Cli.  219. 

(d)  Bowden  v.  Laing,  14  Sim.  113 
Garr  v.  Living,  28  Beav.  644  ;  Stani 
land  V.  Staniland,  34  Beav.  536 
Massey  v.  Massey,  W.  N.  1873,  p.  76. 

(e)  See  Thorp  v.  Oioen,  2  Hare,  612 
Longmore  v.  Elcum,  2  Y.  &  0.  C.  C. 
370  ;  Wilson  v.  Bell,  4  L.  R.  Ch.  App. 


(/i.)  See  the  cases  reviewed  by  V.  C. 
Wood  in  Gardner  v.  Barber,  18  Jur.  508. 

{i)  Longmore  v.  Elcum,  2  Y.  &  C. 
C.  C.  370 ;  Thorp  v.  Owen,  2  Hare, 
610. 

{})  See  Thorp  v.  Owen,  2  Hare,  612  ; 
Garr  v.  Living,  28  Beav.  644. 

(k)  See  Garr  v.  Living  (No.  2),  33 
Beav.  474  ;  Thorp  v.  Owen,  2  Hare, 
613  ;  Scott  V.  Key,  35  Beav.  291 ;  [Ee 
Booth,  (1894)  2  Ch.  282.] 


581.  [{I)  Wilkins  v.  Jodrell,  13  Ch.  D. 

(/)  See  Thorp  v.  Owen,  2  Hare,  613.      564  ;  Soames  v.  Martin,  10  Sim.  287  ; 
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absolutely,  a  child  oq  coming  of  age  cannot,  even  with  the  concurr- 
ence of  the  tenant  for  life,  call  for  a  transfer  of  a  proportionate  share 
of  the  property,  if  this  diminution  of  the  fund  would  endanger 
the  right  of  the  other  children  to  be  properly  maintained  and 
educated  during  the  tenancy  for  life.  The  Court  in  such  a  case 
has  adopted  the  expedient  that  a  part  of  the  child's  share  should 
be  paid  out  on  his  undertaking  to  account  for  the  income  of  it, 
and  on  the  footing  that  the  residue  of  the  share  should  be  retained 
as  a  security  for  the  due  payment  of  the  income  (a).  Where 
there  was  a  clear  trust  for  the  maintenance  of  the  children,  the 
Court  reserved  the  consideration  of  what  would  be  the  rights 
of  the  parties  after  the  parent's  death,  and  gave  liberty  to  apply 
on  that  event  (h). 


Charge  of  debts, 
&c. ,  in  a  will. 


Conditions  con- 
strued as  trusts. 


Agreement  for 
valuable  con- 
sideration. 


17.  To  proceed  with  the  instances  of  implied  trusts,  if  a  person 
by  will  direct  his  realty  to  be  sold,  or  charge  it  with  debts  and 
legacies  (c),  or  with  any  particular  legacy  {d),  the  legal  estate 
may  descend  to  the  heir,  or  it  may  pass  to  a  devisee ;  but  the 
Court  will  view  the  direction  as  an  implied  declaration  of  trust, 
and  will  enforce  the  execution  of  it  against  the  legal  proprietor. 

18.  So,  in  many  cases,  if  a  person  devise  an  estate  with  words 
of  condition  annexed,  the  conditional  words  are  not  construed 
to  impose  a  legal  forfeiture  on  breach  so  as  to  give  a  right  of 
entry,  but  are  viewed  as  trusts  affecting  the  conscience  of  the 
owner,  and  so  enforceable  in  a  Court  of  Equity ;  as  if  a  house 
be  devised  to  A.  for  life,  "  he  keeping  the  same  in  repair,"  or  if 
an  estate  be  given  to  A.  in  fee,  "  he  paying  the  testator's  debts 
within  twelve  months  from  the  testator's  death  "  (e). 

19.  Again,  if  a  person  agree  for  valuable  consideration  to  settle 
a   specific  estate,   he  thereby  becomes  a    trustee   of  it  for  the 


Re  Booth,  (1894)  2  Ch.  282  ;   Williams 
V.  Papworth,  (1900)  A.  0.  563.] 

(a)  Berry  v.  Briant,  2  Dr.  &  Sm.  1. 

(b)  Scott  V.  Key,  35  Beav.  291. 

(c)  Pitt  V.  Pelham,  2  Freem.  134 ; 
S.  G.  1  Ch.  Rep.  283 ;  Locton  v.  Locton, 
2  Freem.  136  ;  Auhy  v.  Doyl,  1  Ch. 
Cas.  180  ;  Tenant  v.  Bromt,  lb. ;  Gar- 
foot  V.  Garfoot,  1  Ch.  Ca.  35;  S.  G. 
2  Freem.  176  ;  Gwilliams  v.  Bowel, 
Hard.  204 ;  Blatch  v.  Wilder,  1  Atk. 
420;  Garvill  v.  Garvill,  2  Ch.  Rep. 
301  ;  Gooh  v.  Fountain,  3  Swans.  592  ; 
Bennet  v.  Davis,  2  P.  W.  318  ;  Briggs 


V.  Sliarp,  20  L.  R.  Eq.  317. 

(d)  Wigg  v.  Wigg,  1  Atk.  382  ;  [Re 
Kirk,  21  Ch.  D.  (CA.)  431]. 

(e)  Wright  v.  Wilkin,  2  Best  &  Sm. 
232 ;  Re  Skingley,  3  Mac.  &  G.  221  ; 
Gregg  v.  Goates,  23  Beav.  33 ;  [Re 
Williames,  54  L.  T.  N.S.  105  ;  Foot 
V.  Gunningham,  11  Ir.  R.  Eq.  306  ; 
reversed,  Cunningham  v.  Foot,  3  App. 
Cas.  974  ;]  but  see  Kingham  v.  Lee,  15 
Sim.  396  ;  Kinnersley  v.  Williamson, 
39  L.  J.  N.S.  Ch.  788;  18  W.  R. 
1016. 
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intended  objects,  and  all  the  consequences  of  a  trust  will  follow  {a) ; 
and  so,  if  he  covenant  to  charge  all  lands  that  he  may  possess  at  a 
particular  time  (i),  or  at  any  time  (c),  he  will  be  a  trustee  of  such 
lands  to  the  extent  of  the  charge.  And  even  if  a  person  engages 
on  his  marriage  to  settle  all  the  personal  estate  that  he  may  acquire 
during  the  coverture,  the  trusts  upon  which  it  is  so  agreed  that  the 
personalty  shall  be  settled  will  fasten  upon  the  property  as  it  falls 
into  possession ;  and  if  the  money  has  been  laid  out  in  a  purchase, 
it  may  be  followed  into  the  land  (d).  But  if  a  person  covenant  to 
settle  such  property  as  he  shall  die  siesed  of,  he  may  dispose  of  his 
property  as  he  pleases  in  his  lifetime,  and  the  covenant  will  affect 
only  such  property  as  he  may  leave  after  payment  of  his  just 
debts  (e) :  and  if  a  person  covenant  to  secure  an  annuity,  either  by 
a  charge  on  freeholds,  or  by  investment  in  the  funds,  or  by  the 
best  means  in  his  power,  it  will  not  create  a  charge  on  the  cove^ 
nantor's  property  generally  (/).  [Where  a  covenant  for  settlement 
comprises  the  covenantor's  whole  future  property,  it  may  be 
doubtful  whether  such  covenant  can  be  enforced  in  equity  (g), 
but  if  it  contains  specific  words  the  Court  will,  if  necessary, 
construe  it  divisibly,  and  enforce  it  as  to  classes  of  property 
falling  within  the  specific  words  (A).] 

20.  Again,  if  a  person  contract  to  sell  another  an  estate,  the  Contract  for  sale, 
vendor  has  impliedly  declared  himself  a  trustee  in  fee  for  the  pur- 
chaser, and  is  accountable  to  him  for  the  rents  and  profits  (^). 
[The  purchaser  is,  generally  speaking,  entitled  to  have  the  property 

(a)  Finch  v.   JVinchelsea,  1   P.  W.      Eq.  115]. 


277 ;  Xremoult  v.  Dedire,  lb.  429 
Kennedy  v.  Daly,  1  Sch.  &  Lef.  355 
Legard  v.  Hodges,  1  Ves.  jun.  477 
S.  G.  3  B.  C.  C.  531  ;  4  B.  C.  C.  421 


(e)  Rowan  v.  Gliute,  13  I  r.  Ch.  Rep. 
168  ;  Re  M'Kenna,  lb.  239  ;  Nayler  v. 
Wetherall,  12  Jan.  1831  ;  affirmed  23 
Jan.  1833  (MS.) ;  where  the  covenant 


Ravenshaw  v.  Hollier,  7  Sim.  3.  was  to  settle  all  the  real  and  personal 

(6)  Wellesley  v.   Wellesley,  4   M.  &  estate  which  he  should  be  seised  or 

Cr.  561.    As  to  the  proper  construction  possessed  of  at  the  time  of  his  death, 

of  the  particular  covenant  in  that  case,  and  it  was  declared  that  the  covenant 

see  Countess  of  Mornington  v.  Keane,  bound  all  the  real  and  personal  estate 

2  De  G.  &  J.  293.  which  he  had  power  to  dispose  of  by 

(c)  Lyster  v.  Burrows,  1   Drury  &  will. 

Walsh,  149  ;  Stack  v.  Royse,  12  Ir.  Ch.  (/)  Countess  of  Mornington  v.  Keane, 

Rep.  246  ;  [Cleary  v.  Fitzgerald,  7  L.  2  De  G.  &  J.  292  ;  and  see  Stack  v, 

R.  Ir.  229].  Royse,  12  Ir.  Ch.  Rep.  246. 

(d)  Lewis  v.  Madocks,  8  Ves.  150;  Ug)  See  i?e  Twcara,  40  Ch.  D.  (C.A.) 
S.  G.  17  Ves.  48  ;  [Galavan  v.  Dunne,  5.' 

7   L.  R.    Ir.  144  ;  Lord  Gliurston  v.  [(h)  Re  Turcan  {uhi  sup.);  Re  Clarke, 

Buller,   77   L.    T.    N.S.   45  ;    and  a  35  Ch.  D.  109  ;  36  Ch.  D.  (C.  A.)  348 ; 

covenant    by   a    husband   with    the  Official  Receiver  v.  Tailby,  13  App.  Cas. 

trustees  of  his  marriage  settlement  to  523  ;  Re  Kelcey,  (1899)  2  Ch.  530.] 

settle  all  his  after  acquired  property  (i)  See  Acland  v.  Gaisford,  2  Mad. 

(except  business  assets)  is  good  ;  Re  32  ;    Wilson  v.  Clapham,  1   J.  &  W. 

Reis,  (1904)  2  K.  B.  (C.A.)  769,  over-  38  ;  Shaw  v.  Foster,  L.  R.  5  H.  L.  338. 
ruling  Ex  parte   BuUaud,  17    L.    R. 
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preserved  pending  completion  in  its  existing  state  (a)],  and  if  the 
tenants  have  been  allowed  improperly  to  run  in  arrear  (&),  or  there 
has  been  unhusbandlike  farming  (c),  or  any  other  injury  done, 
either  by  the  wilful  waste  or  neglect  of  the  vendor  (d),  he  is 
answerable  to  the  purchaser  as  for  a  breach  of  trust.  On  the 
other  hand,  if  any  damage  arise  to  the  estate,  not  by  default  of 
the  vendor,  as  by  fire  (e),  or  dilapidations  (/),  the  loss  will  fall  on 
the  purchaser;  and  if  the  accident  by  which  the  damage  arises 
brings  with  it  legal  obligations  which  must  be  immediately  an- 
swered,  and  which  the  vendor  satisfies,  the  expense  thus  incurred 
must  be  borne  by  the  purchaser  (g).  But  where  pending  the  com- 
pletion of  a  purchase  of  copyholds  the  trustee  for  sale  died,  and 
a  new  admittance  became  necessary,  it  was  held  that  the  expense 
of  the  fine  must  be  borne  by  the  trust  estate  (h).  Should  the  estate 
become  by  any  accident  more  valuable,  the  purchaser  then  will  take 
the  improvement  (i).  It  should  be  observed,  however,  that  the 
vendor  is,  after  all,  a  trustee  sub  modo  only,  for  he  [has  a  paramount 
right  to  protect  his  interest  as  vendor  (j),  and]  cannot  be  com- 
pelled to  deliver  up  the  possession  until  the  purchase-money  has 
been  paid  (k).  And  so  the  purchaser  is  only  a  cestui  qioe  trust  sub 
modo,  and  he  cannot  enforce  any  equitable  rights  attached  to  the 
estate  until  the  contract  has  been  completed  (I). 

21.  It  would  be  endless  to  pursue  implied  trusts  through  all 
their  ramifications ;  a  subject  so  extensive  that  years  might  be 
passed  in  the  study  of  equitable  jurisprudence,  without  exhausting 
so  ample  a  field ;  but  the  leading  general  principles  by  which  the 
Courts  are  guided  may  be  gathered  sufficiently  for  our  purpose 
from  the  few  examples  given. 

[(a)  Rafety  v.  Schofield,  (1897)  1  Ch.  &  Giff.  541. 

937.]  (i)  See  Harford  v.  Furrier,  1  Mad. 

(6)  Acland  v.  Gaisford,  2  Mad.  28.  539  ;  Revell  v.  Huss^,  2  B.  &  B.  287  ; 

(c)  Ferguson  v.  Tadman,  1  Sim.  530 ;  Paine  v.  Meller,  6  Ves.  352  ;  Spurrier 
Foster  v.  Deacon,  3  Mad.  394.  v.  Hancock,  4  Ves.  667 ;  JFIiite  v.  Nutts, 

(d)  Wilson  V.  Glapham,  1  J.  &  W.  IP.  W.  61 ;  [Baffetyv.  Schofield,  (1897) 
39  ;  Olarke  v.  Bamuz,  (1891)  2  Q.  B.       1  Ch.  937]. 

(C.A.)  456.  [(i)  Shaw  v.  Foster,  L.  R.  5  H.  L. 

(e)  Paine  v.   Meller,  6   Ves.   349  ;      338,  per  Lord  Cairns.] 

Harford  v.  Furrier,  I   Mad.  539,  per  (k)  See  Acland  v.  Gaisford,  2  Mad 

Sir  T.  Plumer  ;  Acland  v.    Gaisford,  32  ;   JVall  v.  Bright,  1  J.  &  W.  4^4 

2  Mad.  32,  per  eimdem.     As  to  Stent  M'Greiqht  v.  Foster,  5  L.  R.  Oh.  Apr 

V.  Bailis,  2  P.  W.  220,  see  Paine  v.  604 ;  [Bidout  v.  Foiolei;  (1904)  1  Ct 

Meller,  6  Ves.  352.    [And  he  will  not,  568  ;   S.  G.  (1904)  2   Ch.  (C.A.)  93  . 

in  the  absence  of  express  contract,  be  Lysaght  v.  Edwards,  2  Ch.  D.  499  ; 

entitled  to  the  benefit  of  a  subsisting  and  as  to  the  liability  of  a   vendor 

policy  of  fire  insurance  ;  Bayner  v.  remaining  in  possession  and  receiving 

Preston,  18  Ch.  T>.  (C.A.)  1.]  rents  after  the  time  fixed  for  com- 

(/)  Minchin  v.  Nance,  4  Beav.  332.  pletion,  see  Flews  v.  Samuel,  (1904) 

{g)  Bohertson  v.  Skelton,  12  Beav.  260.  1  Ch.  464]. 

{h)  Paramore  v.    Greenslude,  1  Sm.  (l)  See  Tasfej' v.  SinaM,  3  M.  &  Cr.  70. 
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CHAPTER  IX 

OF   RESULTING   TRUSTS 

Having  discussed  the  various  questions  involved  in  the  creation  Classification  of 
of  trusts  by  the  act  of  a  party,  we  shall  next  direct  our  attention  y"^  If  law.'^^™' 
to  the  creation  of  trusts  by  operation  of  law.     Trusts  of  this  kind 
may  be  regarded  as  twofold — viz.  1.  Eesulting.     2.  Constructive. 

Resulting  Trusts,  the  subject  of  the  present  chapter,  may  be  Subdivision  of 
subdivided  into  the  two  following  classes :  First,  where  an  owner  ^^^^  ^°^ 
or  person  legally  and  equitably  entitled  makes  a  conveyance, 
devise,  or  bequest  of  the  legal  estate,  and  there  is  no  ground  for 
the  inference  that  he  meant  to  dispose  of  the  equitable;  and. 
Secondly,  Where  a,  p^cj-chaser  of  property  takes  a  conveyance  of  the 
legal  estate  in  the  name  of  a  third  person,  but  there  is  nothing  to 
indicate  an  intention  of  not  appropriating  to  himself  the  bene- 
ficial interest. 


SECTION  I 

OF   RESULTING   TRUSTS   WHERE   THERE   IS   A   DISPOSITION   OF   THE 
LEGAL   AND   NOT   OF   THE   EQUITABLE   INTEREST 

1.  The  general  rule  is,  that  wherever,  upon  a  conveyance,  devise,  General  rule. 
or  bequest,  it  appears  that  the  grantee,  devisee,  or  legatee  was 
intended  to  talce  the  legal  estate  merely,  the  equitable  interest,  or 

so  much  of  it  as  is  left  undisposed  of,  will  result,  if  arising  out  of 
the  settlor's  realty,  to  himself  or  his  heir,  and,  if  out  of  personal 
estate,  to  himself  or  his  executor. 

2.  Should  the  interest  resulting,  as  a  remnant  of  the  real  estate.  Chattel  interest 
to  the  heir  be  of  a  chattel  nature,  as  a  term  of  years,  or  a  sum  of  ^^^^-^  ^  ^eh's 
money,  it  will,  on  the  death  of  the  heir,  devolve  on  Ms  personal  personal  repre- 

,    , .        ,    ,  sentatives. 

representative  (a). 

(a)  Levet  v.  Needham,  2  Vern.  138  ;      v.  Buck,  12  Jur.  771.     See  Halford  v. 
Wych  V.  PacUngton,  3  B.  P.  C.  44  ;      Stains,  16  Sim.  448. 
Sewell  V.  Denny,  10  Beav.  315  ;  Barrett 
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[CH.  IX.  S.  1 


Of  trusts  result- 
ing by  presump- 
tion. 


Whether  trust 
will  result  where 
no  trust  declared 
of  any  part. 


Case  of  wife  or 
cliild. 


Enforcement  of 
trust  where  land 
absolutely 
conveyed. 


3.  The  settlor's  intention  of  excluding  the  person  invested  with 
the  legal  estate  from  the  usufructuary  enjoyment,  may  either 
be  presumed  by  the  Court,  or  be  actually  expressed  upon  the 
instrument. 

4.  If  an  estate  be  granted  either  without  consideration  or  for 
merely  a  nominal  one  («),  and  no  trust  is  declared  of  any  part, 
then  if  the  conveyance  be  simply  to  a  stranger  and  no  intention 
appear  of  conferring  the  beneficial  interest,  as  the  law  will  not 
suppose  a  person  to  part  with  property  without  some  inducement 
thereto,  a  trust  of  the  whole  estate  (as  in  the  analogous  case  of 
uses  before  the  statute  of  Henry  VIII.)  will  result  to  the  settlor  (b). 
And  if  two  joint  tenants  make  stich  a  conveyance  without  con- 
sideration, the  equitable  interest  will  result  to  them  in  joint 
tenancy  (c). 

5.  If  the  conveyance  be  to  a  wife  (d)  or  child  (e),  it  will  be 
presumed  an  advancement,  and  the  wife  or  child  will  be  entitled 
beneficially. 

6.  In  Leman  v.  Whitley  (/),  a  son  conveyed  an  estate  to  his 
father,  as  purchaser  on  the  face  of  the  deed,  for  the  sum  of  400^., 
and  then  filed  a  bill  against  the  devisees  of  the  father  for  a 
re-conveyance,  on  the  ground  that  the  son  never  intended  to 
part  with  the  beneficial  interest,  but  meant  only  to  facilitate  the 
raising  of  a  sum  upon  mortgage  by  means  of  this  machinery; 
Sir  J.  Leach  held,  that  since  the  Statute  of  Frauds,  parol  evidence 
was  inadmissible  to  prove  a  trust  for  the  son,  and  that  as  there 


(a)  See  Hayes  v.  Kingdome,  1  Vern. 
33  ;  ScuUhorp  v. Burgess,lYea. iuii.92. 

(b)  Duke  of  Norfolk  y.  Browne,  Pr. 
Ch.  80  ;  Warnian  v.  Seaman,  2  Freem. 
308,  per  Gur.  ;  Hayes  v.  Kingdome,  1 
Vern.  33  ;  Grey  v.  Orey,  2  Sw.  598, 
per  Lord  Nottingham  ;  Elliot  v.  Elliot, 
2  Ch.  Ca.  232,  per  eundem ;  Attorney- 
General  V.  Wilson,  \  Or.  &  Phil.  1  ; 
and  see  ScuUhorp  v.  Burgess,  1  Ves. 
jun.  92  ;  Lady  Tyrrell's  case,  2  Freem. 
304 ;  Ward  v.  Lant,  ?r.  Oh.  182  ; 
Davies  v.  Otty  (No.  2),  35  Beav.  208. 
But  in  Lloyd  v.  Spillet,  2  Atk.  150, 
and  Young  v.  Peaehey,  lb.  257,  Lord 
Hardwicke  was  apparently  of  opinion 
that,  since  the  Statute  of  Frauds,  there 
are  only  two  cases  of  resulting  trust, 
viz.  :  1st,  Where  an  estate  is  pur- 
chased in  the  name  of  a  stranger  ;  and 
2ndly,  Where  on  a  voluntary  con- 
veyance a  trust  is  declared  of  part, 
in  which  case  the  residue  results.  It 
would  .seem   to  follow  that,  in  his 


opinion,  should  a  voluntary  convey- 
ance be  made  and  no  trust  at  all  be 
expressed,  the  grantee  would  take  the 
beneficial  interest  to  his  own  xrse ; 
and  see  Hutchins  v.  Lee,  1  Atk.  447. 

(c)  Eex  V.  Williams,  Bunbury,  342. 

(d)  See  Ghrist's  Hospital  v.  Budgin, 
2  Vern.  683  ;  [and  the  presumption 
does  not  depend  upon  the  continuance 
of  the  marriage,  but  subsists  notvrith- 
standing  that  the  wife  obtains  a  decree 
of  nullity  ;  Dunhar  v.  Dunbar,  (1909) 
2  Ch.  639]. 

(e)  Jennings  v.  Sellick,  1  Vern.  467  ; 
Grey  v.  Grey,  2  Swans.  598,  per  Lord 
Nottingham  ;  Elliot  v.  Elliot,  2  Ch. 
Ca.,  232,  per  eaniem ;  and  see  Hayes 
V.  Kingdome,  1  Vern.  33  ;  Baylis  v. 
Newton,  2  Vern.  28  ;  Cook  v.  Hutchin- 
son, 1  Keen,  42  ;  [Doyle  v.  Crean, 
(1905)  1 1.  R.  252  ;  Sweetman  v.  Butler, 
(1908)  1  L  E.  517]. 

(/)  4  Russ.  423. 
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was  no  fraud  or  misapprehension,  but  the  meaning  was  that  the 
father  should  exercise  towards  the  world  at  large  the  beneficial 
ownership,  there  was  no  resulting  or  constructive  trust,  and  that 
the  devisees  must  keep  the  estate.  But  the  Court  decreed  the 
son  as  the  ostensible  vendor  to  have  a  lien  upon  the  property 
for  the  4:001.,  as  for  unpaid  purchase-money.  However,  in 
a  similar  case  of  absolute  sale  upon  the  face  of  the  deed,  but 
where  the  grantee  afterwards  admitted  himself  in  writing  to  be 
a  trustee,  Lord  Kenyon  held  that,  as  the  written  evidence  estab- 
lished facts  inconsistent  with  the  deed,  further  evidence  by  parol 
was  admissible  to  prove  the  truth  of  the  transaction  (a) ;  [and  in 
Haigli  v.  Kaye  (h),  under  circumstances  very  similar  to  those  in 
Zeman  v.  Whitley,  it  was  held  that  the  principle  that  the  Statute 
of  Frauds  cannot  be  used  to  cover  a  fraud  (c)  applied,  and  parol 
evidence  being  admitted  accordingly,  a  re-conveyance  was  decreed ; 
and  in  a  more  recent  case  (d)  it  has  been  held  by  Stirling,  J., 
that  Zeman  v.  Whitley  has,  in  effect,  been  overruled  by  Haigh  v. 
Kaye']. 

7.  Of   course  the  court  will  not  permit  the  grantee  to  retain  Mistake  or  fraud. 
the  beneficial  interest  if  there  was  any  mistake  on  the  part  of 

the  grantor  (e),  or  any  mala  fides  on  the  part  of  the  grantee  (/). 
But  if  the  grantor  himself  intended  a  fraud  upon  the  law,  the 
assurance,  if  the  defendant  set  up  the  defence,  will  remain 
absolute  against  the  grantor  {g) ;  but  if  the  defendant  admit  the 
trust,  it  seems  the  Court  will  relieve  (h). 

8.  If  a  person  invest  a  sum  in  the  names  of  the  trustees  of  Addition  to  a 
his  marriage   settlement,  no   trust  will   result,  the  presumption 

being  that  he  meant  it  to  be  held  upon  the  trusts  of  the  settle- 
ment {i) ;  and  Sir  J.  Bacon  once  observed  generally,  that  in 
marriage  settlements  the  resulting  trust  was  not  in  favour  of 
the  settlor  (./),  meaning  it  is  conceived  that  the  presumption  of 

(a)  Cripps  V.  Jee,  4  B.  C.  C.  472.  dem;  Young  v.  Peachy,  2  Atk.  254  ; 

(b)  L.  E.  7  Ch.  469.]  Wilkinson  v.  Brayfield,  cited  lb.  257  ; 

(c)  See  ante,  p.  56.]  8.  G.  reported  2  Vern.  307  ;  Davies  v. 
'(d)  Be  Duke  of  Marlborough,  (1894)  Otty  (No.  2),  35  Beav.  208. 

2  Ch.  133;  and  see  Bochefoiieanld  v.  (g)  Gottington  y.  Fletcher,  2  Atk.  156, 

Boustead,  (1897)  1  Ch.  196.]  per  Lord  Hardwicke  ;  and  see  GJiaplin 

(e)  Birch  v.  Blagrave,  Amb.   264  ;  v.  Cliaplin,  3  P.  W.  233  ;  MucMeston 

Anon.,  cited  Woodman  v.  Morrell,  2  v.  Brown,  6  Ves.  68. 
Freem.  33 ;  Cliilders  v.  Gliilders,  1  De  Qi)    See     Gottington     v.     Fletcher; 

G.  &  J.  482  ;  Manning  v.  Gill,  13  L.  Muckleston  v.  Brown,  ubi  sup. 
R.  Eq.  485  ;  Davies  v.  Otty  (No.  2),  (i)  Re  Gurteis's  Trusts,  14  L.  R.  Eq. 

35    Beav.    208;    and    see    Attorney-  217. 
General  v.  Poulden,  8  Sim.  472.  (J)  Eainy  v.    Ellis,   W.    N.    1872, 

(/)  Lloyd  V.  Spillet,  2  Atk.  150;  p.  104;  [and  see  S.G.  26  L.  T.  N.S. 

S.  0.  Barn.  388, ^cr  Lord  Hardwicke;  602,  and   on  appeal   27  L,   T,   N,S, 

Hv,tclvms  V,  Lee,  1  Atk.  448,  per  eun-  463], 
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Transfer  of 
chattels. 


Where  a  trust  is 
declared  of  part 
of  the  estate,  the 
trust  of  the  resi- 
due results. 


Partial  declara- 
tion of  trust  dis- 
tinguished from 
a  charge. 


making  provision  for  the  persons  marrying  and  their  issue,  was 
strong  enough  in  certain  cases  to  prevail  against  the  general  rule. 
[But  where  by  a  marriage  settlement  the  intended  wife's  father 
settled  property  upon  trust  for  the  intended  husband  for  life, 
and  then  for  the  intended  wife  for  life,  and  then  for  the  children 
of  the  marriage,  but  the  trusts  for  the  children  were  void  for 
remoteness,  Kay,  J.,  held  that  there  was  a  resulting  trust  for  the 
settlor  (a).] 

9.  It  was  said  in  one  case  that  if  a  man  transfer  stock  or  deliver 
money  to  another,  it  must  proceed  from  an  intention  to  benefit 
that  other  person,  and  therefore,  although  he  be  a  stranger,  it 
shall  be  primd  facie  a  gift  (h) ;  but  if  such  an  intention  cannot 
be  inferred  consistently  with  the  attendant  circumstances,  a 
trust  will  result  (c).  And  even  where  there  is  a  gift  of  stock  by 
transfer  into  the  joint  names  of  the  settlor  and  a  stranger,  still 
in  this  as  in  other  similar  cases,  the  settlor  retains  the  beneficial 
interest  for  his  life  (d). 

10.  If  upon  a  conveyance  («),  devise  (/),  or  bequest  (g),  a  trust 
be  declared  of  part  of  the  estate,  and  nothing  is  said  as  to  the 
residue,  then,  clearly,  the  creation  of  the  partial  trust  is  regarded 
as  the  sole  object  in  view,  and  the  equitable  interest  undisposed 
of  by  the  settlor  will  result  to  him  or  his  representative. 

11.  But  upon  this  subject  a  distinction  must  be  observed  be- 
tween a  devise  to  a  person  for  a  particular  purpose  with  no  inten- 
tion of  conferring  the  beneficial  interest,  and  a  devise  with  the 
view  of  conferring  the  beneficial  interest,  but  subject  to  a  par- 
ticular injunction.     Thus,  if  lands  be  devised  to  A.  and  his  heirs 


Ua)  Re  Nash's  Settlement,  51  L.  J. 
N.S.  Ch.  511  ;  30  W.  R.  406 ;  46  L.  T. 
N.S.  97.] 

(b)  George  v.  Howard,  7  Price,  651, 
653  ;  and  see  Batstone  v.  Salter,  19 
L.  R.  Eq.  250  ;  10  L.  R.  Ch.  App.  431. 

(c)  See  Gustance  v.  Cunningham,  13 
Beav.  363  ;  Fowkes  v.  Pascoe,  10  L.  R,. 
Ch.  App.  343. 

(d)  Fowkes  v.  Pascoe,  10  L.  R.  Ch. 
App.  343,  see  351. 

(«)  Northen  v.  Carnegie,  4  Drew. 
587  ;  Cottingtony.  Fletch  n;  2  Afk.  155  ; 
Culpepper  v.  Aston,  2  Ch.  Ca.  115  ; 
Gook  V.  Gwavas,  cited  Roper  v.  Rad- 
cliffe,  9  Mod.  187  ;  Lloyd  v.  Spillet, 
a'Atk.  150;  S.  C.  Barn.  388,  per 
Lord  Hardwicke ;  [Re  Croome,  59 
L.  T.  N.S.  582;  61  L.  T.  N.S. 
814]. 

(/)  Sherrard  v.   Lord  Harborough, 


Amb.  165  ;  Marquis  of  Townshend  v. 
Bishop  of  Norwich,  cited  Sanders  on 
Uses,  C.  3,  s.  7,  div.  3  ;  Hdbart  v. 
Gouniess  of  Suffolk,  2  Vern.  644  ;  Nash 
V.  Smith,  17  Ves.  29  ;  TFych  v.  Packing- 
ton,  cited  Roper  v.  Radcliffe,  9  Mod. 
187  ;  Davidson  v.  Foley,  2  B.  C.  C.  203  ; 
Kiricke  v.  Bransbey,  2  Eq.  Ca.  Ab. 
508  ;  Levet  v.  Needham,  2  Vern.  138  ; 
Halliday  v.  Hudson,  3  Ves.  210  ;  Kel- 
lett  V.  Kellett,  3  Dow,  248  ;  Hall  v. 
Waterhouse,  W.  N.  1867,  p.  11  ;  [Re 
Croome,  sup.\ 

(g)  Robinson  v.  Taylor,  2  B.  C.  C. 
589  ;  Mapp  v.  Elcock,  2  Phill.  793  ; 
affirmed  on  appeal,  3  H.  L.  Cas. 
492  ;  Read  v.  Stedman,  26  Beav.  495  ; 
Bird  V.  Harris,  9  L.  R.  Eq.  204  ;  and 
see  Dawson  v.  Clarke,  18  Ves.  254  ; 
Williams  v.  Arkle,  7  L.  R.  H.  L. 
606. 
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upon  trust  to  pay  debts,  this  is  simply  the  creation  of  a  trust,  and 
the  residue  will  result  to  the  heir  ;  but  if  the  devise  be  to  A.  and 
his  heirs  charged  with  debts,  the  intention  of  the  testator  is  to  de- 
vise beneficially  subject  to  the  charge,  and  then  vyhatever  remains 
after  the  charge  has  been  satisfied  -will  belong  to  the  devisee  (a). 

12.  No  positive  rule  can  be  laid  down  in  what  cases  the  No  positive  rule 
devise  will  carry  with  it  a  beneficial  character,  and  in  what  it  °  **  *'  °'^' 
will  be  construed  a  trust ;  but  on  all  occasions  the  Court,  refus- 
ing to  be  governed  by  mere  technical  phraseology,  extracts  the 
probable  intention  of  the  settlor  from  the  general  scope  of  the 
instrument  (b).  [Thus  where  by  a  creditor's  deed  the  business 
and  property  of  a  firm  were  assigned  to  trustees  upon  trust  to 
carry  on  the  business,  or  sell  and  dispose  of  the  assets,  and  pay 
and  divide  the  clear  residue  of  the  profits  and  moneys  among  the 
creditors  in  rateable  proportion,  according  to  the  amounts  of  the 
debts,  it  was  held  by  the  House  of  Lords  (c),  that  by  the  form  of 
the  deed  there  was  no  resulting  trust  of  any  possible  surplus  in 
favour  of  the  assignors  ;  and  where  a  society  was  formed  for  the 
purpose  of  providing  by  the  subscriptions  of  members  annuities 
for  their  widows,  proportionate  to  the  amount  of  the  subscriptions, 
and  all  the  members  and  annuitants  having  died,  there  remained 
a  surplus  fund  unexpended,  it  was  held  that  there  was  no  result- 
ing trust  in  favour  of  the  representatives  of  deceased  members, 
but  the  fund  went  to  the  Crown  as  bona  vacantia  (d).  So  again, 
where  a  fund  was  subscribed  for  the  education  of  the  infant  children 
of  a  deceased  clergyman,  upon  a  statement  that  the  money  was 
not  intended  for  any  one  of  them  exclusively,  nor  for  equal 
division  among  them,  but  to  defray  the  necessary  expenses  of  all, 
and  that  solely  in  the  matter  of  education,  and  the  children  having 
been  educated  partly  out  of  the  fund  and  partly  out  of  their 
father's  estate,  a  balance  remained  unapplied,  it  was  held  that 
there  was  no  resulting  trust,  and  that  the  balance  was  divisible 
among  the  children  equally  («).     But  in  the  case  of  a  trade  union 

(a)  King  v.  Denison,  1  V.  &  B.  272,  wich,  J.,  45  Oh.  D.  38.] 

per  Lord  Eldon  ;  [Ee  Groome,  59  L.  T.  [(d)  Gunnack  v.  Edwards,  (1896)  2 

N.S.   582  ;   61  L.   T.   N.S.   814  ;   Re  Ch.  (C.A.)  679,  reversing  Cliitty,  J., 

West,  (1900)  1  Ch.  84].  (1895)  1  Ch.  489  ;  and  see  Braithiraife 

(5)  Hill  V.  Bishop  of  London,  1  Atk.  v.  Attorney-General,  (1909)  1  Ch.  510. 

620,  per  Lord  Hardwicke  ;   Walton  v.  So  if  a  corporation  having  a  right  of 

JlTaftore,  14  Ves.  322, ycr  Sir W.  Grant;  proof  in  a  bankruptcy,  is  dissolved, 

Starkey  v.   Brooks,  1   P.  W.  391,  per  the  right   of  proof  devolves  on  the 

Lord  Cowper  ;  Kinq  v.  Denison,  1  V.  Crown  as  bona  vacantia :  Be  Higginson, 

&  B.  279,  per  Lord  Eldon.  (1899)  1  Q.  B.  325.] 

[(c)  Storey  v.  Gooke,  (1891)  A.  C.  297,  [(«)  Be  Andrew's  Trust,  (1905)  2  Ch, 

reversing  C.  A.  and  restoring  Keke-  48.] 
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which  was  dissolved,  without  any  provision  for  the  distribution 
of  its  accumulated  surplus  fund  among  its  members,  it  was  held 
that  there  was  a  resulting  trust,  and  that  the  fund  ought  to  be 
distributed  amongst  those  who  were  members  at  the  date  of  dissolu- 
tion in  the  proportion  in  which  they  subscribed  (a);  and  where 
a  fund  was  raised  by  subscriptions  for  the  maintenance  of  two 
distressed  ladies,  and  at  the  death  of  the  survivor  a  part  of  the 
fund  remained  unapplied,  it  was  held  that  there  was  a  resulting 
trust  of  the  surplus  in  favour  of  the  subscribers  (J).] 

13.  The  recognition  of  the  relationship  of  the  parties  has  often 
materially  influenced  the  Court  against  the  construction  of  a 
mere  trust  (c) ;  as,  where  a  testator  gave  bl.  to  his  brother,  who 
was  his  heir-at-law,  and  "  made  and  constituted  his  dearly  helmed 
wife  his  sole  heiress  and  executrix  to  sell  and  dispose  thereof  at 
her  pleasure,  and  to  pay  his  debts  and  legacies  " ;  and  Lord  King 
decreed  the  devisee  to  be  beneficially  entitled  (c[).  But  any 
allusion  of  this  kind  is  merely  one  circumstance  of  evidence,  and 
therefore  to  be  counteracted  by  the  language  of  the  other  parts 
of  the  instrument  (e). 

14.  It  must  also  be  observed,  that  the  heir  will  not  be  excluded 
from  the  resulting  trust  on  bare  conjecture  (/) ;  and  there  must 
be  positive  evidence  of  a  benefit  intended  to  the  devisee,  and  not 
merely  negative  evidence  that  no  benefit  was  intended  to  the 
heir;  for  the  trust  results  to  the  real  representative,  not  on  the 
ground  of  intention,  but  because  the  ancestor  has  declared  no 
intention  {g).  Thus,  a  legacy  to  the  heir  will  not  prevent  a  trust 
from  resulting  Qi) ;  but,  joined  to  other  circumstances  in  favour 
of  the  devisee,  it  will  not  be  without  its  effect  (t). 

15.  As  the  species  of  trust  we  are  now  considering  results  by 


[(a)  Re  Printers'  and  Transferrers' 
Society,  (1899)  2  Ch.  184.] 

[(h)  Re  Abbott  Fund,  (1900)  2  Ch. 
326.1 

(c)  Lloyd  V.  Spillet,  cited  Cook  v. 
Duchenfleld,  2  Atk.  566  ;  Lloyd  v. 
Wentworth,  cited  Robinson  v.  Taylor, 
2  B.  C.  C.  594  ;  Smith  v.  King,  16 
East,  283  ;  Coningham  v.  Mellish,  Pr. 
Ch.  31  ;  Cook  v.  Hutchinson,  1  Keen,  42. 

(d)  Rogers  v.  Rogers,  3  P.  W.  193. 

(e)  Buggins  v.  Yates,  9  Mod.  122  ; 
Wych  V.  Packington,  2  Eq.  Ca.  Ab. 
507  ;  and  see  King  v.  Denison,  1  V. 
&  B.  274. 

(/)  Halliday  v.  Hudson,  3  Ves.  211, 
per  Lord  Loughborough,  and  see  Kel- 
lett  V.  Kellett,  3  Dow,  248  ;  Amphlett 
V.  Parke,  2  E.  &  M.  227  :  Phillips  v. 


Phillips,  1  M.  &  K.  661  ;  Salter  v. 
Gavanagh,  1  Dru.  &  Walsh,  668. 

(g)  See  Hopkins  v.  Hopkins,  Cas.  t. 
Talb.  44 ;  Tregonwell  v.  Sydenhatti, 
3  Dow,  211  ;  Lloyd  v.  Spillet,  2  Atk. 
151  ;  Habergham  v.  Vincent,  2  Ves. 
jim.  225. 

(h)  Randall  v.  Bookey,  2  Vern.  425  ; 
S.  C.  Pr.  Ch.  162  ;  Hopkins  v.  Hopkins, 
Cas.  t.  Talb.  44  ;  Starlcey  v.  Brooks, 
1  P.  W.  390,  overruling  North  v. 
Grompton,  1  Ch.  Ca.  196 ;  Salter  v. 
Gavanagh,  1  Dru.  &  Walsh,  668. 

(i)  Rogers  v.  Rogers,  3  P.  W.  193  ; 
S.  G.  Sel.  Ch.  Ca.  81  ;  and  see  Docksey 
V.  Docksey,  2  Eq.  Ca.  Ab.  506  ;  King 
V.  Denison,  1  V.  &  B.  274  ;  Amphlett 
V.  Parke,  2  E.  &  M.  230  ;  Mallabar  v, 
Mallabar,  Cas.  t.  Talb,  78, 
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presumption  of  law,  it  may  be  rebutted  as  to  instruments  inter- 
vivos  by  positive  evidence  by  parol,  that  the  settlor's  intention 
was  to  confer  the  surplus  interest  beneficially  (a).  And  it  seems 
that  in  one  case  parol  evidence  was  read  as  to  the  intention  of  a 
testator,  but  the  decision  of  the  case  turned  more  particularly 
upon  the  intention  as  collected  froih  the  will  itself  (b). 

16.  Next,  a  trust  results,  by  operation  of  law,  where  the  inten-  Of  trusts  result- 

,  „       , ,  i  T      •  1  •  7  li^S  f™in  inten- 

tion not  to   benefit  the  grantee,  devisee,  or  legatee,  is  expressed  tion  expressed. 

upon  the  instrument  itself,  as  if  the  conveyance,  devise,  or  bequest, 

be  to  a  person  "upon   trust,"  and   no  trust  declared  (c),  or  the 

bequest  be  to  a  person  named  as  executor  "  to  enable  him  to  carry 

into  effect  the  trusts  of  the  will,"  and  no  trust  is  declared  (d), 

or  the  grant,  devise,  or  bequest  be  upon  certain  trusts  that  are 

too  vague  to   be   executed  («),  or  upon   trusts   to  be  thereafter 

declared,  and  no  declaration  is  ever  made  (/),  or  upon  trusts  that 


(a)  Gook  V.  Hutchinson,  1  Keen,  50, 
per  Lord  Langdale  ;  Fowkes  v.  Pascoe, 
10  L.  R.  Ch.  App.  343 ;  and  see 
Nicholson  v.  Mulligan,Zlx.  R.  Eq.  308. 
(5)  Dochsey  v.  Doclcsey,  2  Eq.  Ca. 
Ab.  506  ;  and  see  North  v.  Grompton,  1 
Ch.  Ca.  196  ;  ,S.  G.  cited  2  Vern.  253  ; 
Mallabar  v.  Malldbar,  Cas.  t.  Talbot, 
78.  See  also  the  analogous  case  of  an 
executor  rebutting  by  parol  evidence 
the  presumption  arising  from  the  will 
of  a  testator's  intention  to  exclude  him 
from  the  beneficial  enjoyment  of  the 
residue,  ante,  p.  63. 

(c)  Dawson  v.  Glarhe,  18  Ves.  254, 
per  Lord  Eldon  ;  Southouse  v.  Bate, 
2  V.  &  B.  396  ;  Morice  v.  Bishop  of 
Durham,  10  Ves.  537 ;  Woollett  v. 
Harris,  5  Mad.  452  ;  Pratt  v.  Sladden, 
14  Ves.  198  ;  Dunnage  v.  White,  1  Jac. 
&  Walk.  583  ;  Goodere  v.  Lloyd,  3  Sim. 
538  ;  Anon.  Case,  1  Com.  345  ;  Penfold 
V.  Bouch,  4  Hare,  271  ;  Gorporation  of 
Gloucester  v.  Wood,  3  Hare,  131  ;  1 
H.  L.  Cas.  272  ;  Attorney-General  v. 
Dean  and  Ganons  of  Windsor,  24  Beav. 
679;  S.  G.  in  D.  P.  8  H.  L.  Cas. 
369 ;  Welford  v.  8tohoe,  W.  N.  1867. 
p.  208  ;  Aston  v.  Wood,  6  L.  R.  Eq. 
419  ;  Gandy  v.  Gandy,  W.  N.  1872,  p. 
168  ;  Yeap  Gheah  Neo  v.  Ong  Gheng 
Neo,  6  L.  R.  P.  C.  381  ;  [and  see 
Kirby-Smith  v.  Parnell,  (1903)  1  Ch. 
483  ;  Bs  Sinclair,  W.  N.  (1903)  11.3]. 

{d)  Barrs  v.  Fewlee,  2  H.  &  M.  60. 

(e)  Fowler  v.  Garlike,  1  R.  &  M. 
232  ;  Morice  v.  Bishop  of  Durham,  9 
Ves.  399  ;  S.  G.  10  Ves.  522  ;  Stubhs 
y.  Sargon,  2  Keen,  255  ;  S.  C,  3  M,  & 


Cr.  507  ;  Kendall  v.  Granger,  5  Beav. 
300  ;  Leslie  v.  Devonshire,  2  B.  C.  C. 
187  ;  Vezey  v.  Jamson,  1  Sim.  &  Stu. 
69  ;  and  see  Ellis  v.  Selhy,  7  Sim.  352 ; 
S.  C.  1  M.  &  Cr.  286  ;  Williams  v.  Ker- 
shaw, 5  CI.  &  Fin.  Ill  ;  (distinguished 
in  Re  Sutton,  28  Ch.  D.  464) ;  [Gopinger 
V.  Grehane,  11  Ir.  R.  Eq.  429  ;  Be  Jar- 
man's  Estate,  8  Ch.  T>.  584  ;  Fitzgerald 
V.  Noad,  W.  N.  1886,  p.  97,  where  the 
testator's  wife  was  to  hold  "  upon  trust 
to  carry  out  my  verbal  wishes,  and 
further,  to  execute  such  trusts  as  shall 
be  satisfactory  to  her  solicitor  "  ;  Scott 
V.  Brownrigg,  9  L.  R..  Ir.  246,  where  a 
trust  for  "  missionary  purposes  "  was 
held  too  vague,  and  so  a  trust  for 
"  emigration  uses,"  Re  Sidney,  (1907) 
W.  N.  219;  and  for  "charitable 
religious  or  other  objects  in  connection 
with  the  Roman  Catholic  faith,"  Re 
Davidson,  (1909)  1  Ch.  (CA.)  567  ; 
and  see  Re  King,  21  L.  R.  Ir.  273,  278  ; 
Fenton  v.  Nevin,  31  L.  R.  Ir.  478  ;  Re 
Harrison,  (1902)  1  I.  R."  103  ;  but 
in  Re  Best,  (1904)  2  Ch.  354  a  gift  of 
residue  upon  trust  for  "  such  charit- 
able and  benevolent  institutions  "  as 
trustees  should  determine,  was  held 
good  andnot  void  for  uncertainty;  and 
so  in  Dunne  \.  Duignan,  (1908)  1  I.  R. 
228,  where  the  gift  was  for  cliarities 
in  Ireland  and  foreign  missions]. 

(/)  Emhlyn\. Freeman,'?!.  C\\.bil 
Gity  of  London  v.  Garway,  2  Vern.  571 
Gollins  V.  Wakeman,  2  Ves.  jun.  683 
Fitch  V.  Weber,  6  Hare,  145  ;  and  see 
Brown  v.  Jones.  1  Atk.  188  ;   Sidney 
V,   Shelley,   19   Ves,   352  ;    Brookman 
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are  void  for  unlawfulness  (a),  or  that  fail  by  lapse  (6),  &c. ;  for 
in  these  and  the  like  cases  the  trustee  can  have  no  pretence 
for  claiming  the  beneficial  ownership,  when,  by  the  express 
language  of  the  instrument,  the  whole  property  has  been  im- 
pressed with  a  trust. 

17.  Although  the  introduction  of  the  words  "  upon  trust "  may 
be  strong  evidence  of  the  intention  not  to  confer  on  the  devised 
a  beneficial  interest  (c),  yet  that  construction  may  be  negatived 
by  the  context,  or  the  general  scope  of  the  instrument  {d) ;  and 
in  like  manner  the  devisee  may  ,be  designated  as  "  trustee,"  but 
the  expression  may  be  explained  awayf  as,  for  instance,  if  the 
term  be  used  with  reference  to  one  only  of  two  funds,  the  devisee 
may  still  establish  his  title  to  the  beneficial  interest  in  the 
other  («).  On  the  other  hand  there  may  be  a  total  absence  of 
the  word  "trust"  or  "trustee"  throughout  the  whole  will,  and 
yet  the  Court  may  collect  an  intention  that  the  devisee  or  legatee 
should  be  a  trustee,  as  where  there  is  a  direction  that  the  devisee 
shall  be  allowed  all  his  costs  and  expenses,  which  would  be 
without  meaning  if  he  took  beneficially  (/). 

18.  Where  a  trust  results  to  the  settlor  or  his  representative 
not  by  presumption  of  law,  but  by  force  of  the  written  instrument, 
the  trustee  is  not  at  liberty  to  defeat  the  resulting  trust  by  the 
production  of  extrinsic  evidence  by  parol  {g). 

19.  Having  distinguished  between  the  two  kinds  of  resulting 
trusts  (a  classification  necessary  to  be  made  for  the  purpose  of 


V.  Hales,  2  V.  &  B.  45  ;  Biddulph  v. 
Williams,  1  Ch.  D.  203. 

(a)  Garrich  v.  Errington,  2  P.  W. 
361  ;  Arnold  v.  Ghapinan,  1  Ves.  108  ; 
Tregonwell  v.  Sydenham,  3  Dow,  194  ; 
Jo7ies  V.  MitcMl,  1  S.  &  S.  290  ;  Gibbs 
V.  Rumsey,  2  V.  &  B.  294  ;  Page  v. 
Leapingivell,  18  Ves.  463  ;  Pilkington 
V.  Boughey,  12  Sim.  114  ;  Morris  v. 
Owen,  'W.'.N.  1875,  p.  134;  and  see 
Gooke  V.  The  Stationers'  Company,  3 
M.  &  K.  262.  If  an  estate  be  devised 
to  A.  and  his  heirs,  in  trust  to  sell  and 
pay  part  of  the  proceeds  to  persons 
capable  of  taking,  and  other  part  to  a 
charity,  the  Statute  of  Mortmain  does 
not  avoid  the  whole  legal  devise,  but 
affects  only  the  interest  given  to  the 
charity  ;  Young  v.  Grove,  4  Com.  B. 
Rep.  668  ;  Doe  v.  Harris,  16  Mees.  & 
W.  517. 

(6)  Ackroyd  v.  Smithson,  1  B.  C.  C. 
503  ;  Spink  v.  Letds,  3  B.  C.  C.  355  ; 
Williams  v.  Goaih,  10  Ves.  500  ;  Digby 
V.  Legard,  cited  Grnse  v.  Barley,  3  P. 


W.  22,  note  by  Cox  (1)  ;  Hutcheson  v. 
Hammond,  3  B.  C.  C.  1,28  ;  Davenport 
V.  Goltman,  12  Sim.  610  ;  Muckleston 
V.  Brown,  6  Ves.  63. 

(c)  See  Hill  v.  Bishop  of  London, 
1  Atk.  620  ;  Woollett  v.  Harris,  5  Mad. 
452. 

(d)  Dawson  v.  Clarke,  15  Ves.  409  ; 
S.  0.  18  Ves.  247,  see  257  ;  Goningham 
\.  Mellish,  Pr.  Ch.  31  ;  Cook  v.  Hut- 
chinson,  1  Keen,  42  ;  Htghes  v.  Eraiu, 
13  Sim.  196. 

(e)  Batteley  v.  Windle,  2  B.  C.  C. 
31  ;  Pratt  v.  Shulden,  14  Ves.  193  ; 
and  see  Gibbs  v.  Biimsey,  2  V.  &  B. 
294. 

(/)  Saltmarsh  v.  Barrett,  29  Beav. 
474  ;  3  De  G.  F.  &  J.  279. 

(g)  See  Langham  v.  Sanford,  17  Ves. 
442  ;  S.  G.  19  Ves.  643 ;  Rachfield  v. 
(hreless,  2  P.  W.  158  ;  Gladding  v. 
Yapip,  5  Mad.  59  ;  White  v.  Evans, 
4  Ves.  21  ;  Walton  v.  Walton,  14  Ves. 
322  ;  Irrine  v.  Sulliran,  8  L,  R.  Eq. 
673, 
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ascertaining  the  admissibility  of  parol  evidence),  we  proceed  to 
introduce  a  few  remarks  applicable  to  resulting  trusts  generally, 
whether  arising  by  presumption  of  law,  or  from  the  language  of 
the  instrument. 

First.  If  real  estate  be  devised  upon  trust  to  sell  for  a  particular  in  trusts  for  sale, 
purpose,  and  that  purpose  either  wholly  fails  or  does  not  exhaust  proc"edsTesult  ° 
the  proceeds,  the  part  that  remains  unapplied,  whether  the  estate  *"  *^^  ^"^i-^'  ""* 
has  been  actually  sold  or  not,  will  result  to  the  testator's  heir,  and 
not  to  his  next  of  kin  (a),  and  if  the  testator  was  seised  of  the 
estate  ex  parte  maternd,  the  undisposed  of  interest  will  result  to 
the  maternal  heir  (h).     And  the  whole  or  surplus  will  result  in 
this  manner,  though  the  proceeds  of  the  realty  be  blended  with 
personal  estate  in  the  formation  of  one  common  fund  (c).     And 
even  an  express  declaration  that  the  proceeds  of  the  sale  shall 
be   considered   as  part  of  the  testator's  personal  estate  will  not  The  conversion 
prevent  the  operation  of  the  rule  {d) ;  for  a  direction  of  this  kind  ^^  °^^^  ^"^/th 
is  construed  to  extend  to  the  purposes  of  the  will  only,  and  not  will. 
to  give  a  right  to  those  who  claim,  as  the  next  of  kin,  by  operation 
of  law.     The  case  of  Phillips  v.  Phillips  (e)  before  Sir  J.  Leach, 
to  the  contrary,  has  repeatedly  received  the  disapprobation  of  the 
Court  (/,)  and  has  now  been  overruled  {g). 

(a)  Starley  v.  Brooks,  1  P.  W.  390  ;  Marriott  v.    Turner,   20    Beav.   557  ; 

Randall   v.    Booheij,    Pr.    Ch.  162;   2  Smith  v.  Hardmg,'W.'S.  1874,  Tp.  Wl ; 

Vern.  425  ;  Stonehouse  v.  Evelyn,  3  P.  Watson  v.  Arimdel,  10  Ir.  R.  Eq.  299, 

W.  252  ;  Sobinson  v.  Taylor,  2  B.  C.  &c.     Note,  Countess  of  Bristol  v.  Hun- 

C.  589  ;    City  of  London   v.   Garway,  gerford,  2  Vein.  645,  is  misreported — 

2  Vern.  571  ;  Berry  y.  Usher,  11  Ves.  seeiJo^ersv. i?o(/ers, 3  P.  W.194,iiote(C). 
87  ;   Wilson  v.   Major,  11    Ves.  205  ;  (6)  Hutcheson  v.  Hammond,  3  B.  C. 

Watson   V.   Hayes,  5  M.  &   Cr.  125  ;  C.  128. 

and  see   Cruse  v.    Barley,   3   P.   W.  (c)  Ackroyd  v.  Smithson,  1  B.  C.  C. 

20  ;  Buggins  v.   Yates,  2  Eq.  Ca.  Ab.  503  ;  JessoiJp  v.   Watson,  1  M.  &  K. 

508  ;  Hill  v.  Cock,  1  V.  &  B.  173  ;  665  ;  Salt  v.  Ghattaway,  3  Beav.  576. 
Nicholls  V.  Crisp,  cited  Croft  v.  Slee,  4  (rf)  Collins  v.  Wakeman,  2  Ves.  jun. 

Ves.  65  ;   Whitehead  v.  Bennett,  1  Eq.  683  ;  and  see  Amphlett  v.  Parke,  2  E. 

Eep.  560  ;  Digby  v.  Legard,  2  Dick.  &  M.  226  ;  Field  v.  Beckett,  (No.  1), 

500  ;  Spink  v.  Leivis,  3  B.  C.  C.  355  ;  29  Beav.  568  ;  [M'Guire  v.  M'Gidre, 

cutty  V.   Parker,   4   B.   C.   C.   411  ;  (1900)  1    I.   E.    200].     Ogle  v.   Cook, 

Collins  V.  Wakeman,  2  Ves.  jun.  683  ;  cited  in  Fletcher  v.  Ashhurner,  1  B.  C. 

HoiDse    V.     Chapman,    4    Ves.    542;  C.  502,  and  in  Ackroyd  v.  Smithson,  id. 

Williams    v.    Goade,    10    Ves.    500 ;  513,  was  for  a  long  time  considered 

Gibbs  V.    Rumsey,    2    V.    &   B.   294;  contra;  but  in  Collins  v.  Wakeman, 'i 

Maugham  Y.  Mason,!  V.  &  B.  410;  Ves.  jun.  686,  Lord  Longhborougli  had 

Wright    v.     Wright,    16    Ves.    188;  the  Reg.  Lib.  searched,  anditwasfound 

Hooper  v.  Goodwin,  18  Ves.  156 ;  Jones  the  point  had  been  left  undecided. 
V.  Mitchell,   1   S.  &  S.  290 ;  Page  v.  (e)  1  M.  &  K.  649. 

Leapingwell,  18   Ves.   463  ;    Gibbs  v.  (/)  Fitch  v.    Weber,  6  Hare,  145  ; 

Ougier,   12   Ves.   416 ;    M'Cleland  v.  Shallcross  \.    Wright,  12  Beav.  505  ; 

Shaw,  2  Sch.   &   Lef.  545  ;   Mogg  v.  Flint  v.  Warren,  16  Sim.  124. 
Hodges,  2  Ves.  52  ;  F^Jre  v.  Marsden,  (g)  Taylor  v.  Taylor,  3  De  G.  M.  & 

2  Keen,  564  ;  Ex  parte  Pring,  4  Y.  &  G.  190  ;  S.C.I  Eq^  Rep.  239  ;  Robin- 

C.  507  ;  Davenport  v.  Coltman,  12  Sim.  son  v.  London  Hospital,  10  Hare,  19, 
610  ;  Bunnett  v.  Foster,  7  Beav.  540  ; 
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Direction  for 
sale,  and  that 
the  proceeds 
shall  he  personal 
estate. 


Fitch  V.  Weber. 


Whether  the 
interest  results 
as  real  or  per- 
sonal estate. 


Where  trusts 
wholly  fail. 


If  a  testator  direct  the  proceeds  of  the  sale  to  be  taken  as 
personal  estate,  and  nothing  more  is  said,  then,  as  every  part  of 
the  will  ought,  if  possible,  to  have  an  operation,  the  meaning  of 
the  testator  might  be  thought  to  be,  that  the  realty  should  be 
converted  into  personalty  for  the  benefit  of  the  next  of  kin  by 
implication  ;  and  in  The  Countess  of  Bristol  v.  Hungerforcl  {a) 
where  the  testator  directed  the  proceeds  of  the  sale  to  be  taken 
as  personal  estate,  and  go  to  his  executors,  to  whom  he  gave  2QI. 
a-piece,  it  is  said  the  next  of  kin  were  declared  entitled.  The 
two  next  of  Jcin,  however,  were  also  the  co-heirs,  and  therefore  as 
utraque  vid  datd  the  same  persons  would  claim,  it  was  obviously 
unnecessary  to  determine  the  question.  And  in  a  case  where 
the  testator  even  said,  "  nothing  shall  result  to  the  heir-at-law," 
it  was  held  that,  nevertheless,  a  bequest  to  the  next  of  kin  was 
not  implied,  but  that  the  heir-at-law  must  take  in  spite  of  the 
intention  to  the  contrary  (h). 

If  the  execution  of  the  trust  require  the  estate  to  be  sold,  but 
the  purposes  of  the  trust  do  not  exhaust  the  proceeds,  the  part 
that  is  undisposed  of  will  result  to  the  heir  in  the  character  of 
personalty,  and,  though  the  sale  was  not  actually  effected  in  his 
lifetime,  will  devolve  on  his  executor  (c) ;  and  in  the  case  of  a 
trust  created  by  a  settlor  in  his  lifetime,  the  undisposed  of  interest 
in  the  proceeds  of  sale  will  result  to  the  settlor  as  personal  estate, 
and  go  to  his  personal  representative,  even  though  the  trust  for 
sale  was  not  to  arise  until  after  the  settlor's  decease  (d).  If, 
however,  the  trusts  declared  by  the  testator  so  entirely  fail  as  not 
to  call  for  a  conversion,  then  the  whole  estate  will  result  to  the 
heir  as  realty,  and  descend  upon  his  heir  (e),  though  the  estate 
may,  by  the  mistake  of  the  trustees,  have  been  actually  sold  (/), 
and  if  the  testator  was  seised  ex  parte  maternd,  the  equitable 
interest  will  descend  to  the  testator's  heir  in  the  maternal  line.  (g). 

Lomas,  9  L.  R.  Ex.  29  ;  [Ee  Riclierson, 
(1892)  1  Ch.  379  (where  the  partial 
failure  of  the  trusts  took  place  after 
the  death  of  the  heir)]. 

(d)  Olarke  v.  Franklin,  4  K.  &  J. 
257. 

(e)  .S'Hiii/i.  V.  Claxton,  4  Mad.  484 
(where  the  doctrines  of  the  Court  arc 
clearly  stated)  ;  Bagster  v.  Fackerel, 
26  Beav.  469  ;  Ghitty  v.  Parker,  2  Ves. 
jun.  213  ;  Biirhnnan  v.  Harrison,  1  J. 
&  H.  662. 

(/)  Davenportv.  Goltman,  12Sim.  610. 

(/)  JVood  V.  Skelton,  6  Sim.  176  ; 
see  Buchanan  v.  Harrison,  1  J,  &  H, 
673. 


(a)  Pr.  Ch.  81  ;  S.  G.  2  Vern.  645  ; 
corrected  from  Reg.  Lib.  in  Rogers  v. 
Rogers,  3  P.  W.  194,  note  (C)  ;  and 
see  Sir  W.  Basset's  case,  cited  Bayley 
V.  Powell,  2  Vern.  361. 

(b)  Fitch  V.  Weber,  6  Hare,  145  ;  and 
compare  Johnson  v.  Johnson,  4  Beav. 
318. 

(c)  Hevntt  v.  Wright,  1  B.  C.  C.  86  ; 
Wright  v.  Wrifjht,  16  Ves.  188  ;  Smith 
V.  Glaxton,  4  Mad.  484 ;  Dixon  v. 
Dawson,  2  S.  &  8.  327  ;  Jessopp  v. 
Watson,  1  M.  &  K.  665  ;  Hatfield  v. 
Pryme,  2  Coll.  204  ;  Bar/ster  v.  Fackerel, 
26  Beav.  469  ;  Wilson  v.  Goles,  28 
Beav.  215  ;  Hamilton  v.  Foot,  6  Ir. 
R.  Eq.  572  ;  Tlie  Attorney-General  v. 
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[Since  the  decision  in  Steed  v.  Preece  (a),  it  is  established  [Sale  by  Court.] 
that  an  order  of  the  Court  rightfully  (6)  made  for  the  sale 
of  an  estate  operates  as  a  conversion  from  the  date  of  the 
order,  so  that  the  proceeds  of  sale  are  personalty.  And 
similarly,  where  timber  growing  on  settled  land  has  been  right- 
fully felled  and  sold  under  an  order  of  the  Court,  it  becomes 
personal  estate,  and  all  the  consequences  of  conversion  must 
follow  (c).  Some  earlier  cases  proceeded  upon  a  different 
principle,  and  it  was  held  where]  real  estate  was  devised  subject 
to  a  charge  of  debts,  and  sold  by  the  Court,  that  the  surplus 
money  could  not  be  considered  personal  estate,  so  as  to  devolve 
on  the  devisee's  personal  representative,  but  would  descend  to  his 
heir  (d) ;  [but  in  Steed  v.  Preece  these  cases  were  disapproved  (e). 

The  rule  is  otherwise,  if  what  has  been  termed  an  equity  for  [Under  Partition 
reconversion  (/)  exists,  and  thus  in  the]  sale  of  the  property  of  an  ' 
infant  (g),  [or  lunatic  (h)],  under  the  Partition  Act,  1868,  which 
incorporates  some  of  the  provisions  of  the  Leases  and  Sales  of 
Settled  Estates  Act  for  reinvestment  of  money  in  land,  the  interest 
of  the  infant  [or  lunatic]  retains  its  character  of  real  estate  [and 
on  his  death  intestate  descends  to  the  heir-at-law,  but  the  heir 
will  take  it  as  realty  or  personalty  according  to  its  actual  state  of 
investment  at  the  time  of  the  death  (i).  There  may  be  a  question, 
however,  whether  this  will  be  so  where  the  sale  is  made  on  the 
request  of  the  infant ;  and  it  appears  that  the  practice  in  such  a 
case  is  to  ear-mark  the  interest  of  the  infant  "  as  real  estate  "  (/ ). 

[(a)  18  L.  E.  Eq.  192,  where  it  was  Flanagan  v.  Flanagan,  cited  Fletcher 
held  that  a  sale  of  an  infant's  estate   .  \.  Ashburner,  1  B.  C.  0.  500  ;  and  Be 

under  an  order  of  the  Court,  finding  Cross's  Estate,  1  Sim.  N.S.  260  ;  and 

that  the  sale  would  be  for  his  benefit,  see  Growther  v.  Bradney,  28  L.  T.  N.S. 

effected  a  conversion ;  and  see  Hyett  464. 

V.  Mekin,  25  Ch.  D.  735  ;  Arnold  v.  [(e)  The  decision  in  Scott  v.  Scott,  9 

Dixon,  19  L.  R.  Eq.  113  ;  Be  Beamish,  L.  R.  Ir.  367  (in  which  the  earlier 

27  L.  R.  Ir.  326  ;  Be  Henry,  31  L.  R.  cases  above  referred  to  wereapparently 

Ir.  158  ;  Hartley  v.  Pendarves,  (1901)  followed)  has  now  been  overruled,  see 

2  Ch.  498  ;   Bicrgess  v.  Booth,  (1908)  Burgess  v.  Booth,  (1908)  2  Ch.  (C.A.) 

2  Ch.  (C.A.)  648;  Be  Dodaon,  (1908)  648.] 

2  Ch.  638,  where  it  was  said  that  "  it  [(/)  See  Steed  v.  Preece,  18  L.  R.  Eq. 

is  the  order  itself    which   effects  a  197  ;  Foster  v.  Foster,  1  Ch.  D.  590.] 
conversion."]  ((j)  Foster  v.  Foster,  1  Ch.  D.  588  ; 

[(6)  Secus  where   the  sale   is    un-  but  see  Arnold  v.  Dixon,  19  L.  R.  Eq. 

authorised,  see  Jarman  on  Wills,  5th  113. 

ed.  p.  130,  citing  Taylor  v.  Taylor,  10  [(/i)  Be  Barker,  17  Ch.  D.  (C.A.)  241 ; 

Ha.  478,  479  ;  Be  Tugwell,  27  Ch.  D.  Grimwood  v.  Bartels,   46   L.   J.   N.S. 

309,  and  see  Be  Hall,  31  L.  R.  Ir.  Ch.  788.] 
416.]  [(i)  Mordaunt  v.  Benwell,  19  Ch.  D. 

[{c)  Hartley  v.   Peji&rm-,  (1901)  2  302.] 
Ch.  498.]  [(j)  Be  Norton,  (1900)  1   Cli.  101, 

{d)  Coolie  V.  Dealy,  22  Beav.   196  ;  referring  to  Haward  v.  Jallaml,  W. 

Jermy  v.  Preston,  13  Sim.  356  ;   see  N.  (1891),  p.  210.] 
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[Where  discre- 
tion in  trustees.] 


[Under  Lands 
Clauses  Con- 
solidation Act.] 


Money  to  be  laid 
out  on  land  re- 
sults to  the 
executor. 


Appointed  fund 
results  to  the 
donee  of  the 
power. 


So,  where  in  a  partition  suit  a  sale  was  directed  of  certain  real 
estate,  one-eighth  of  which  belonged  to  a  married  woman  in  fee, 
and  an  order  was  subsequently  made  directing  that  the  husband 
and  wife  accepting  a  certain  sam  as  the  purchase-money  of  the 
one-eighth,  that  sum  should  be  paid  into  Court,  which  was 
accordingly  done,  but  before  any  conveyance  was  executed  the 
married  woman  died,  it  was  held  that  the  purchase-money  must 
be  treated  as  realty  (a).  But  since  the  Partition  Act,  1876,  if 
an  order  be  made  for  the  sale  of  a  married  woman's  share  in 
real  estate,  with  her  consent  or  at  her  request,  it  will  operate  as 
a  conversion  (h).  Where  a  sale  was  ordered  in  a  partition 
action,  and  the  share  of  a  person  who  was  sui  juris  was  ordered 
to  be  paid  to  her,  but  before  payment  she  became  lunatic,  and 
afterwards  died  intestate,  it  was  held  that  conversion  of  the 
share  had  taken  place  at  the  date  of  the  sale  (c) ;  and  where  after 
sale  in  a  partition  action  there  was  an  order  for  payment  out  to 
trustees  with  power  of  sale,  it  was  held  that  the  fund  would 
devolve  as  personalty  (d). 

If  trustees  have  a  discretionary  power  of  sale,  and  an  order  is 
made  in  an  administration  action  directing  a  sale,  the  property 
is  converted  into  personalty  as  from  the  date  of  the  order  (e). 

If  land  of  which  an  infant  is  seised  in  fee  simple  be  taken 
under  the  provisions  of  the  Lands  Clauses  Consolidation  Act, 
1845,  and  the  purchase-money  be  paid  into  Court,  the  money 
retains  the  quality  of  real  estate,  and  on  the  death  of  the  infant 
descends  to  his  heir-at-law  (/).] 

Secondly.  If  a  testator  bequeath  money  to  be  laid  out  in  a 
purchase  of  land,  to  be  settled  to  uses  which  either  wholly  or 
partially  fail  to  take  effect,  the  undisposed  of  interest  in  the 
money,  or  estate  if  purchased,  will  result  to  the  [testator's  next 
of  kin  (g) ;  and  will  belong  to  them  as  realty  or  personalty, 
according  to  its  nature  in  the  view  of  a  Court  of  Equity  at  the 
time  it  results  (7i)]. 

Thirdly.    "  Where "  (to   use  the  words  of   Lord  St  Leonards) 


[(o)  Mildmay  v.  Quiche,  6   Ch.  D. 

553.1 
[(b)  Wallace  v.  Greenwood,  16  Ch.  D. 

362  ;  but  see  Re  Norton,  (1900)  1  Ch. 

101.] 

"(c)  Be  Piclmrd,  53  L.  T.  N.S.  293.] 
{d)  Re  Morgan,  (1900)  2  Ch.  474.] 
(c)  Hyett  V.  Meldn,  25  Ch.  D.  735  ; 

Growther  v.   Bradney,  28  L.   T.  N.S. 

464  ;  Re  Beamish,  27  L.  R.  Ir.  326.] 
[if)  Kelland  y.  Fidford,  6Ch.  D.  491.] 


(g)  Gogan  v.  Stephens,  App.  No.  III. 
to  3rd  edition  of  this  work ;  S.  C  5 
L.  J.  N.S.  Ch.  17  ;  Hereford  v.  Raven- 
hill,  1  Beav.  481  ;  [GuHeis  v.  Wormald, 
10  Ch.  D.  (C.A.)  172 ;  butsee]  Reynolds 
V  Oodlee,  Johns.  536,  583.  As  to  the 
principle,  see  the  author's  argument 
in  favour  of  the  next  of  kin  in  the 
early  editions  of  this  work. 

[{h)  Curteis  v.  Worniald,  10  Ch.  D. 
{C.A.)  172.] 
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"  there  is  a  power  to  appoint  a  settled  fund,  the  execution  of  the 
power  takes  the  part  appointed  entirely  out  of  the  settlement. 
Although,  therefore,  the  beneficial  interest  in  the  fund  is  not  in 
term  expressly  disposed  of,  yet  there  can  be  no  resulting  trust 
for  the  beneiit  of  any  person  under  the  deed  creating  the  power, 
for  when  the  fund  is  appointed  it  must  be  considered  as  if  it  had 
never  been  comprised  in  the  trust,  because  it  is  absolutely  taken 
out  of  it  by  the  execution  of  the  power"  (a).  If,  therefore,  a 
feme  covert  has  in  certain  events  which  occur  a  power  to  appoint 
a  settled  fund  by  will,  and  she  appoints  executors  and  directs 
them  to  apply  the  fund  in  payment  of  legacies  which  do  not 
exhaust  it,  [or  fail,]  the  executors  hold  the  surplus  in  trust, 
not  for  the  persons  entitled  under  the  settlement  in  default  of 
appointment,  but  as  part  of  the  personal  estate  of  the  donee 
of  the  power  (6).  [It  has  been  said  that  "  in  all  cases  of  this  class 
the  question  is  one  of  intention,  namely,  whether  the  donee  of  the 
power  meant,  by  the  exercise  of  it,  to  take  the  property  dealt  with 
out  of  the  instrument  creating  the  power  for  all  purposes,  or  only 
for  the  limited  purpose  of  giving  effect  to  the  particular  disposi- 
tion expressed  "  (c).] 

And  there  is  no  distinction  in  this  respect  between  the  cases  of 
real  estate  and  personal  estate ;  and  so  realty  appointed  under  a 
general  power  to  trustees  for  purposes  which  fail  will  result  to 
the  appointor  and  go  as  part  of  his  realty  {d). 

[The  mere  appointment  of  an  executor  is  not  sufficient  evidence 
of  an  intention  on  the  part  of  the  appointor  to  make  the  property 
his  own;  and  thus  where  the  donee  of  the  power,  who  was  a 
married  woman  and  also  one  of  the  trustees  of  the  settlement 
creating  the  power,  directed  that  the  trust  property  should  be  held 

(a)  Treat,  of  Powers,  8th  ed.  p.  467.  v.    Roicla7id,   (1894)   1    Ch.   406,  per 

(b)  Brichenden  v.  Williams,  7  L.  E.  Stirling,  J.  The  cases,  therefore, 
Eq.  310;  [Wilkinson  v.  Schneider,  9  which  deal  merely  with  the  question 
L.  R.  Eq.  423  ;  Be  Pinede's  Settlement,  of  appointment  may  be  usefully  re- 
12  Ch.  D.  667  ;  Ee  Ickeringill's  Estate,  ferred  to  on  the  question  of  resulting 
17  Ch.  D.  151  ;  Be  Horton,  51  L.  T.  trust.] 

N.S.  420;   Be  Lawley,  (1902)  2   Ch.  [{d)  Be  Van  Hagan,l6Ch.'D.  (C.A.) 

(C.A.)  673].     Chamberlains.  Hutchin-  18.  Whereunderatestamentarypower 

son,  22  Beav.  444;  Mansell  v.  Price,  an  appointment  is  made  to  an  intended 

Sug.  Powers,  Appendix.  beneficiary  without  the  interposition 

\(c)  Pery.C.l.,  Be  De  Lusi's  Trusts,  of  any  trustee,  on  the  death  of  the 

3  L.  R.  Ir.  232 ,  237,  approved  by  M.  R.  appointee  in  the  lifetime  of  the  donee 

Be  Pinede's  Settlement,  ubi  sup.  ;   Be  of  the  power  tlie  appointment  wholly 

Van  Hagan,  16   Ch.    D.   (C.A.)   18 ;  fails,  and  the  appointed   funds  will 

Willoughby   Osborne  v.   Holyoake,   22  revert    to    the    persons    entitled    in 

Ch.  D.  238  ;  Be  Marten,  (1902)  1  Ch.  default  of  appointment ;   Be  Davies' 

(C.  A.)  314  ;  and  this  rule  is  applicable  Trusts,   13   L.   R.    Eq.    163;    Re  De 

although  the  appointment  is  not  in  Lusi's  Trusts,  3   L.    R.    Ir.   232  ;   Be 

the  first  instance  to  a  trustee  ;  Coxen  Boyd,  (1897)  2  Ch.  232.] 
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by  her  co-trustee  on  certain  trusts  which  failed,  and  appointed  the 

co-trustee  her  sole   executor,  it  was  held   that  the  gift  over  in 

default  of  appointment  took  effect  (a).] 

In  a  gift  of  the         Fourthly.    It  often  happens,  that  the  settlor  makes  a  primary- 
whole,  subject  to   ,.        ..         ^     ,        ,   ,^  ,        ,.  \-    -, 
a  charge  that       disposition  ot   the  whole  property  to  A.  subject  to  a  particular 

may  not  arise,  no  charge  in  favour  of  B.,  and  the  charge  in  event  either  wholly  or 
partially  fails  so  as  either  not  to  divest,  or  only  pro  tanto  to 
divest  the  estate  of  A.  The  reader  must  distinguish  the  pre- 
ceding cases  of  resulting  trust  from  such  a  gift  as  this ;  for  here 
as  the  entirety  is  disposed  of  in  the  first  instance  to  A.,  so  far  as 
the  charge  does  not  exhaust  it,  there  can  nothing  result  to  the 
heir,  even  should  the  charge  not  take  effect.  The  distinction 
was  thus  stated  by  Sir  J.  Leach : — "  If  the  devise,"  he  said,  "  to 
a  particular  person,  or  for  a  particular  purpose,  be  intended  by 
the  testator  to  be  an  exception  from  the  gift  to  the  residuary 
devisee,  the  heir  takes  the  benefit  of  the  failure ;  but  if  it  be 
intended  to  be  a  charge  only  upon  the  estate  devised,  and  not 
an  exception  from  the  gift,  the  devisee  will  be  entitled  to  the 
benefit  of  the  failure"  (6). 
Gift  charged  Thus,  if  lands  be  devised  to  A.  charged  with  a  legacy  to  B., 

legacy.  °°°  '°^™  provided  B.  attain  the  age  of  twenty-one,  should  B.  die  without 
attaining  that  age,  the  devise  has  become  absolute  in  A.,  and  the 
will  is  to  be  read  as  if  the  legacy  to  B.  had  never  been  mentioned  (c). 
So  if  the  lands  be  given  to  A.  charged  with  a  legacy  to  B.,  and  B. 
dies  in  the  testator's  lifetime  {d). 
Gift  charged  with      The  construction  is  the  same,  if  lands  be  devised  to  A.  subject 
pointed"  and^the  ^0  ^°<i  charged  with  any  sum  not  exceeding  10,000?.  to   such 
power  not  persons,  and  in  such  manner  as  the  testator  shall  appoint,  and 

the  power  is  either  never  exercised,  or  the  execution  of  it  is 
void  (e)  ;  for  here,  as  the  testator  confers  the  whole  interest 
on  the  devisee,  reserving  the  power,  if  he  either  abstain  from 
executing  the  power,  or  appoint  for  an  illegal  purpose,  he  does 
not  diminish  that  interest,  but  the  heir  is  wholly  disinherited  (/)_ 
Noel  V.  Lord  And  where  a  testator  had  devised  certain  estates  upon  trust 

Henley.  ^^  gg^^  ^^^  ^^^  ^^  ^^  proceeds  to  pay  5000?.  unto  his  wife,  her 

[(a)  Re  Thurston,  32  Ch.  D.  508.]  See  Attorney-Omeral  v.  Milner,  3  Atk. 

(6)  Goohe  V.    The    Stationers'    Com-  ]  12  ;  Groft  v.  Slee,  4  Ves.  60. 

2Mny,  3  M.  &  K.  264.  (d)  Suteliffe  v.  Cole,  3  Drew.  185. 

(c)  Tregonwell  v.  Sydenhami,  3  Dow,  (e)  Jackson    v.    Hurlock,    2    Eden, 

210,  jjer  Lord  Eldoii.    Spriggv.  Sprigg,  263;    Gooke   v.    Tiie   Stationer's    Gom- 

2  Vern.  394,  was  decided  on  this  prill-  pany,    3    M.   &   K.  262;    Tucker    v. 

ciple  ;   Gruse   v.   Barley,  3  P.  W.  20,  Kayes,  4  K.  &  J.  339. 

should  have  been  decided  the  same  (/)  Tregonwell  v.  Sydenham,  3  Dow, 

way,  but  the  point  was  not  noticed.  21.3,  jjc/'  Lord  Eldon. 
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executors  and  administrators,  in  part  satisfaction  of  the  sum  of 
10,000^.  secured  to  her  by  marriage  settlement  in  case  of  her 
surviving  him,  and  to  invest  the  residue  upon  certain  trusts, 
and  the  wife  died  in  the  lifetime  of  the  husband,  so  that  the 
10,000/.  never  became  raisable,  it  was  held  that  the  5000/.  instead 
of  resulting  to  the  heir,  was  included  in  the  residue  (a).  The 
construction  put  upon  the  will  was,  that  the  whole  fund  was  in 
the  first  instance  given  to  the  residuary  legatees,  subject  to  a 
charge  of  5000/.  to  arise  on  a  certain  event,  and  that  contingency 
having. never  occurred,  the  primary  devise  of  the  entirety  was 
never  divested  (&). 

Again,  if  an  estate  be  settled  to  the  use  of  trustees  for  a  term  Gift  of  a  charge, 
of  ninety-nine  years,  upon  trusts  that  do  not  exhaust  the  whole  thereto "  to^A. 
interest,  and  from  and  after  the  expiration,  or  other  sooner 
determination  of  the  said  term,  and  subject  thereto,  to  uses  in 
strict  settlement,  the  surplus  of  the  term  will  be  in  trust,  not  for 
the  heir,  but  for  the  devisees  in  remainder,  for  here  the  intention 
is  express,  that  subject  to  trusts  which  have  been  exhausted,  the 
remaindermen  shall  take  the  whole  estate  (c).  So,  where  an 
estate  was  devised  to  trustees  upon  trust  within  one  year  after 
the  testator's  decease  to  raise  2000/.,  and,  "  after  raising  the  same," 
upon  trusts  in  strict  settlement,  the  Court  held  the  2000/.  to  be 
a  charge  upon  and  not  an  exception  out  of  the  estate  (d) 

And  if  the  limitation  be  to  trustees  for  ninety-nine  years  upon  "Subject thereto" 
the  trusts  thereinafter  expressed,  and  the  instrument  makes  no  ™pl'^'i- 
mention  of  the  trusts,  and  from  and  after  the  expiration,  or  other 
sooner  determination  of  the  said  term  to  uses  in  strict  settlement, 
the  Court  will  consider  the  intention  to  be  clearly  implied,  that 
the  remaindermen  should  have  the  beneficial  enjoyment  subject 
to  the  term,  and  will  read  the  will  as  if  the  words  subject  thereto 
and  to  the  trusts  thereof  had  been  actually  expressed  (e). 

[If  the  amount  charged  be  actually  raised,  and  subsequently  the  [Charge  if  actu- 
trusts  affecting  it  fail,  so  that  it  reverts  to  the  devisee  of  the  estate  fg^^ertonal'^''''*'' 
charged,  the  devisee  will  take  it  as  personal  estate,  for  there  is  no  estate.] 

{a)  Noel  V.   Lord  Henley,  7  Price,  Maundrell  v.  Maundrell,  10  Ves.  2.59  ; 

241  ;  S.  G.  Dan.  211  and  322.  [Be  Neiuberry's  Trusts,  5  Ch.  D.  746]. 

(5)  That  the  case  was  probably  de-  (d)  Be  Cooper's  Trusts,  4  De  G.  M. 

aided  on  this  ground,  see  observations  &  G.  757  ;  8.  G.  2  Eq.  Rep.  65. 

of  Richards,  C.  B.,  Dan.  235,  and  of  (e)  Sidtiey  v.  Shelley,  19  Ves.  352  ; 

Lord  Eldon,  lb.  338.  S.  G.  mm.  Sidney  v.  Miller,  G.  Coop. 

(c)  Davidson  v.  Foley,  2  B.   C.  C.  206,  overruling   the  dictum  of  Lord 

203 ;  Marshall  v.  Holloway,  2  Swans.  Hardwicke,  in  Broion  v.  Jones,  1  Atb, 

432  ;   Lord   Southampton   v.   Marquis  191. 
of  Hertford,  2  V.  &  B,  54  ;   and   see 

M 


178 


EESULTING    TKUSTS 


[CH.  IX.  S.  1 


Charity  legacies. 


Eeaults  of  the 
cases. 


The  interest 
that  would  have 
resulted  may 
be  disposed  of 
by  will. 


Construction  of 
the  word  "  resi- 
due "  in  real 
estate. 


purpose  requiring  that  it  should  be  turned  into  land  again,  and 
no  equity  in  any  person  to  have  it  laid  out  in  land  (a).] 

There  has  been  much  discussion  in  the  Courts  how  far  the  rule 
establishing  a  distinction  between  a  charge  upon  and  exception 
from  a  devise  is  applicable  to  a  charity  legacy  failing  not  by  lapse, 
but  by  reason  of  the  unlawfulness  of  the  object.  The  question, 
[which  has  become  of  less  importance  since  the  passing  of  the 
Mortmain  and  Charitable  Uses  Act,  1891  (6),]  is  one  of  diffi- 
culty (c). 

Lord  Alvanley  was  of  opinion  that  it  mattered  not  in  what  way 
the  failure  of  the  legacy  arose,  whether  by  lapse,  or  the  un- 
lawfulness of  the  object.  "  It  is  now  perfectly  settled,"  said  his 
Lordship,  "  that  if  an  estate  is  devised,  charged  with  legacies,  and 
the  legacies  fail,  no  matter  how,  the  devisee  shall  have  the  benefit 
of  it,  and  take  the  estate  "  (d.). 

The  cases  upon  the  subject  are  very  conflicting,  [and  for  a 
statement  of  the  best  results  that  can  be  obtained  from  them,  the 
reader  is  referred  to  the  ninth  edition  of  this  work  (e)]. 

Fifthly.  It  has  been  stated  in  general  terms,  that,  in  the 
cases  we  have  mentioned,  a  trust  will  result  to  the  settlor  or  his 
real  or  personal  representative,  but  the  doctrine  must  be  received 
with  at  least  this  qualification,  that  the  interest  which  would 
have  resulted  is  not  otherwise  disposed  of  by  the  settlor 
himself. 

Any  interest  that  would  have  resulted  may  of  course  be  given 
away  from  the  settlor's  representative,  by  a  particular  and  specific 
devise  or  bequest ;  it  remains  only  to  enquire  what  is  the  effect  of 
certain  general  expressions. 

With  respect  to  a  testator's  realty,  the  heir  "shall  sit  in  the 
seat  of  his  ancestor,"  unless  the  disinherison  be  expressed  or 
clearly  implied.  The  word  "  residue,"  therefore,  had,  before  the 
Wills  Act,  received  in  devises  a  strict  and  narrow  construction, 
and  was  held  to  mean,  not  all  that  the  testator  had  not  actually 
disposed  of,  but  only  so  much  of  which  he  had  shown  no 
intention  of  disposing.  Thus,  if  lands  had  been  devised  upon 
trust  to  raise  5000Z.  for  a  charity,  the  residue  to  A.  (/),  or  upon 

[(a)  Re  Newberry's  Trusts,  5  Oh.  D.       L.  R.  Eq.  521  ;  Dawson  v.  Small,  18 


746.] 

[(6)  54  &  55  Vict.  0.  73 ;  see  ante, 
p.  106.] 

[(c)  For  a  discussion  of  the  principle 
to  be  applied,  see  the  ninth  edition  of 
this  work,  pp.  163,  164.] 

{d)  Kennell  v.  Abbott,  4  Ves.  811  ; 
[and  see  Fish  v.   Attorney-General,  4 


L.  R.  Eq.  114  ;  Ee  Bogerson,  (1901)  1 
Oh.  715]. 

[(e)  9th  ed.  pp.  165,  167.] 

(/)  Hutcheson  v.  Hammond,  3  B.  C. 
C.  128  ;  Page  v.  Leapingwell,  18  Ves. 
463  ;  Collins  v.  Waheman,  2  Ves.  jun. 
683  ;  Gruse  v.  Barley,  3  P.  W.  20  ; 
Jones  V.  Mitchell,  1  S.  &  S.  293  ;  Sprigg 


CH.  IX.  S.  1]  RESULTING    TRUSTS  179 

trust  to  raise  50001.  for  a  charity,  with  a  general  devise  "  of  all 
the  residue  of  the  testator's  real  estate,  whatsoever  and  where- 
soever "  (a),  in  either  case  the  void  legacy  would  have  resulted  to 
the  heir,  and  not  have  been  included  in  the  residuary  clause. 
Now,  by  the  Wills  Act,  a  residuary  devise,  unless  a  contrary 
intention  appear  by  the  will,  is  made  to  sweep  in  every  interest 
undisposed  of  in  real  estate,  as  a  residuary  bequest  already  did 
in  respect  of  personal  estate  (6). 

If  a  testator  direct  his  lands  to  be  sold,  and  afterwards  add  a  Construction  of 
general  bequest  of  all  his  persoTwtl  estate  (c),  or  appoint  a  person  al^app°lictbTe*tci* " 
residuary  executor  (d),  any  part  of  the  proceeds  of  the  sale  that  is  proceeds  from 
undisposed  of  will  not  form  part  of  the  residuary  fund  in  the  estate, 
first  case,  or  pass  to  the  residuary  executor  in  the  second ;    for 
nothing,  properly  speaking,  is  a  testator's  "personal  estate"  but 
what  possesses  that  character  at  the  moment  of  his  decease  («). 

But  the  intention  of  converting  the  property  absolutely  by  the  "Personal  estate" 
sale,  so  as  to  make  the  proceeds  undisposed  of  by  the  will  pass  by  may%*ass'sw'!r 
the  description  of  the  testator's  ''personal  estate,"  may  be  collected  proceeds, 
from  a  will  specially  worded  (/);  and  the  blending  of  the  real 
and  personal  estate  into  one  fund  will  be  regarded  as  a  circum- 
stance in   some  degree  indicative  of  such  an  intention  (g),  and 
this,  of  course,  will  be  the  case,  where  the  testator  expressly  directs 
the  proceeds  to  be  considered  as  part  of  his  personalty  (h). 

The  question  was  much  discussed  before  the  Wills  Act,  and  Whether  a  gift 

of  residuary 

V.   Sprigg,   2    Vern.    394,  per   Gur.  ;  (/)  Malhhar   v.  MallaUr,  Cas.  t.  ^'jro^afskMed 

Cooke  V.  Stationer^  Company,  3  M.  &  K.  Talb.  78  ;  Brown  v.  Bigg,  7  Ves.  279  ;  legacies  from 

264,  per  Our. ;  Anon,  case,  1  Com.  345.  Court  v.   Bucklaiid,    1    Ch.    D.    605  ;  p^geeds  of  sale 

(a)  Goodright  v.  Opie,  8  Mod.  123  :  Durour  v.  Motteux,  1  Ves.  321.     (See  of  real  estate. 

Wright  v.   Hall,  Fort.  182  ;   S.  (7.  8  Motteux's  will  correctly  stated,  Jones 

Mod.  222  ;  Boe  v.'  Fludd,  Fort.  184  ;  v.  Mitchell,  1  S.  &  S.  292,  note  (d). 

Watson  V.  Earl  of  Lincoln,  Arab.  325  ;  See  observations  on  Mallabar  v.  Mal- 

Oke  V.  Heath,  1  Ves.   141,  per  Lord  labar,    and    Durour    v.    Motteux,  in 

Hardwicke ;  Gamhridgex.  Bous,  8  Ves.  Maugham  v.  Mason,  1  V.  &  B.  416.) 
25,  per  Sir  W.  Grant  ;  Doe  v.  Under-  (g)  Compare  Durour  v.  Motteux,  1 

dovm,  Willes,  293.     But  see  Page  v.  Ves.  321,  with  Maugham  v.  Mason, 

Leapingwell,  18  Ves.  463  ;  but  it  does  1  V.  &  B.  417 ;  Hutcheson  v.  Hammond, 

not  appear  that  the  heir  was  a  party,  3  B.  C.  C.   148,  per  Lord  Thurlow  ; 

and  the  question  was  not  discussed.  but  see  Berry  v.  Usher,  11  Ves.  87. 

(6)  1  Viet.  c.  26,  s.  25.     [As  to  the  (h)  Kidney   v.    Goussmaker,   1    Ves. 

meaning  of   "residuary   devise,"  see  jun.  436;   and  see  Field  v.   Beckett, 

Mason  v.  Ogden,  (1903)  A.  C.  (H.  L.)  (No.  1),  29  Beav.  568,  and  Lovjes  v. 

1.]  Hackward,  18  Ves.    171.     In   Collins 

(c)  Maugham  v.  Mason,  1  V.  &  B.  v.  Walceman,  2  Ves.  jun.  683,  the  sum 
410  ;  Smith  v.  Harding,  W.  N.  1874,  undisposed  of  did  not  fall  into  the 
p.  101  ;  and  see  Gibhs  v.  Bumsey,  2  residue  on  the  principles  adopted  in 
V.  &  B.  294.  Davers  v.   Dewes,   3   P.    W.    40,   and 

(d)  Berry  V.  !7s/icr,  11  Ves.  87.  Attorney-General  v.   Johnstone,  Amb, 

(e)  See  Mauglucm  v.  Mason,  1  V.  377, 
&  B.  416. 
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may  still  be  material,  what  expressions  of  a  testator  will  amount 
to  such  an  absolute  conversion  of  real  estate  into  personal,  that 
a  void  or  lapsed  legacy  given  out  of  the  proceeds  of  the  sale  shall, 
as  if  the  property  had  been  personal,  fall  into  the  residuary 
bequest,  instead  of  resulting  to  the  heir.  "I  agree,"  said  Lord 
Brougham,  "  a  testator  may  provide  that  lapsed  and  void  legacies 
shall  go  in  this  manner,  as  if  the  testator  say  in  express  words, 
'  I  give  all  lapsed  and  void  legacies  as  parcel  of  my  residue  to 
the  residuary  legatee,'  and  if  he  can  do  it  by  express  words,  he 
can  do  it  by  plain  and  obvious  intention  to  be  gathered  from 
the  whole  instrument"  (a).  But  what  will  amount  to  such  an 
implication  is  a  point  that  can  with  difficulty  be  brought  under 
any  very  definite  rule. 

Result  of  the  Apparently  the  only  principle  to  be  extracted  from  the  authorities 

is,  that  a  lapsed  or  void  legacy  will  pass  to  the  residuary  legatee, 
if  the  testator  expressly  declare  that  the  proceeds  of  the  sale  shall  he 
cotisidered  as  "perso7ial  estate,''  or  if  the  intention  of  an  absolute 
conversion  into  personal  estate  for  all  the  purposes  of  the  will  can, 
without  the  aid  of  any  such  express  declaration,  he  gathered  from,  the 
general  structure  of  the  will  (h). 

Next  of  kin  and        It  was  stated  on  a  former  page,  that  if  a  testator  direct  the 

dlstingu^hel'!  ^^  proceeds  of  the  sale  to  be  taken  as  "personal  estate,"  a  part  of  the 
proceeds  undisposed  of  by  him  will,  nevertheless,  not  result  to  the 
luxt  of  kin.  The  distinction  between  the  next  of  kin  and  the 
residuary  legatee  is  this  :  the  former  claim  dehors  the  will,  while 
the  latter  is  a  claimant  under  the  will,  and  when  the  proceeds  of 
the  sale  are  directed  to  be  taken  as  personalty,  the  testator  must 
be  understood  to  mean  for  the  purposes  of  the  will  only,  and  not 
for  any  object  beyond  it. 

Resulting  trust         With  respect  to  resulting  trusts  of  personal  estate,  the  general 

of  personal  .  ■,  ,  i  111^ 

estate.  residuary  bequest  was  always  held  to   sweep  in  every  interest, 

whether  undisposed  of  by  the  will,  or  undisposed  of  in  event,  and 
therefore  it  is  only  where  the  will  contains  no  residuary  clause  that 
the  next  of  kin  can  assert  a  claim  to  the  benefit  of  the  resulting 
interest  (c).     But  if  any  part  of  the  personal  estate  be  expressly 

(a)  Amphlett  v.  ParJce,  2  R.  &  M.  Salt  v.  Oliattaway,  3  Beav.  576.  [And 
232  ;  and  see  M'Gleland  v.  Shaw,  2  see  Singleton  v.  Tomlinson,  3  App. 
Sch.  &  Lef.  545.  Cas.   404.]     As  to  Mallabar  v.  Mal- 

(b)  Durour  v.  Motteux,  1  Ves.  321,      lahar,  Cas.  t.  Talb.  78,  see  Phillips  v. 
'  (see  the  will  stated  from  Reg.  Lib.  in      Phillips,  1  M.  &  K.  660. 

Jones  V.  Mitchell,  1  S.  &  S.  292,  note  (c)  See  Dawson  v.  Clarke,  15  Ves. 

(d) ) ;  Kennell  v.  Abbott,  4  Ves.  802  ;  417  ;   Bro^on  v.   Higgs,  4  Ves.   708  ; 

Amphlett  v.  Parke,  1  Sim.  275  ;  S.  C.  S.  C.  8  Ves.  570  ;  Shanley  v.  Baker, 

2  R.  &   M.  221  ;    Green  v.  Jackson,  4  Ves.  732  ;  Jackson  v.  Kelly,  2  Ves. 

5   Russ.  35  ;   S.  a  2  R,  &   M.   238  ;  285  ;  Oke  v.  Heath,  1  Ves.  141  ;  Cam- 
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excepted  from  the  residue,  as  if  a  testator  reserve  a  sum  to  be 
disposed  of  by  a  codicil,  and  give  the  residue  not  disposed  of  or 
reserved  to  be  disposed  of  to  A.,  and  no  codicil  is  executed,  the 
sum  so  specially  excepted  will  then  result  to  the  next  of  kin  (a). 

Sixthly.  [In  the  case  of  the  death  of  a  settlor  intestate,  without  Case  of  settlor 
heir  or  next  of  kin,  the  undisposed  of  beneficial  interest  in  real  without'heir'oT 
estate,  if  the  death  occurred  before  the  14th  August,  1884,  sank 'i^^t°f^*"- 
into  the  land  for  the  benefit  of  the  trustee  or  legal  tenant  (5)  ;  and 
where  the  death  occurs  since  that  date,  it  escheats  to  the  lord  as  if 
the  interest  were  a  legal  estate  in  corporeal  hereditaments  (c) ;] 
but  in  the  case  of  personalty  the  resulting  interest,  as  bonum  vacansi 
will  fall  to  the  Crown  by  the  prerogative  (d) ;  [and  so  in  the  case 
of  a  money  fund  representing  proceeds  of  sale  of  land  .sold  under 
the  Settled  Land  Acts  (e).] 

Lastly,  it  may  be  noticed  that  settlements  to  charitable  purposes  Of  resulting 
are  an  exception  from  the  law  of  resulting  trusts :  for,  upon  the  charities." 
construction  of  instruments  of  this  kind,  the  Court  has  adopted  the 
following  rules : — 

(i.)  Where  a  person  makes  a  valid  gift,  whether  by  deed  or  will,  Where  no  object 
and  expresses  a  general  intention  of  charity,  but  either  particu-  ckmrt^wili  direct 

larises  no  objects  (/),  or  such  as  do  not  exhaust  the  proceeds  (g),  the  application  of 

tne  estate  lo 
some  charity. 

bridge  v.  Bous,  8  Ves.  25  ;    Goohe  v.      W.  319  ;   [and  Biscoe  v.  Jackson,  35 

Stationers'  Company,  3  M.  &  K.  264  ;  Oh.  D.  (C.A.)  460].    Where  a  gift  is  to 

[Be  Marten,  (1902)  1  Ch.  (C.A.)  314].  a  particular  charity  which  exists  at 

(a)  Davers  v.  Dewes,  3   P.  W.  40  ;  the  date  of  the  will,  hut  is  dissolved 

Attorney-General  V.  Johnstone,  Aia.h.517.  in  the  testator's  lifetime,  it  is  as  much 

(5)  Burgess  v.  TVheate,  1  Eden,  177  ;  a  lapse  as  a  gift  to  a  man  who  has 

Henchman  v.  Attorney-General,  3  M.  ceased   to    exist ;    Fish  v.    Attorney- 

&   K.   485  ;    Taylor  v.   Haygarth,   14  General,  4  L.  R.  Eq.  521  ;  [-Be  Bymer, 

Sim.  8 ;  Davall  v.  New  River  Company,  (1895)  1  Ch.  (C.A.)  19,  following  and 

3  De  G.  &  Sm.  394 ;  Gox  v.  Parker,  explaining  Clark  v.  Taylor  (1  Drew. 

22  Beav.  168.  642) ;    and  see  Attorney  -  General   v. 

[(c)  Intestates    Estates    Act,    1884  S/iadweZZ,  (1909)  W.  N.  229  ;  but  there 

(47  &  48  Viet.  c.  71),  s.  4.]  is  no  lapse  where  the  purposes  of  the 

(d)  Middleton  v.  Spicer,  1  B.  C.  C.  charity  still  substantially  continue  in 

201 ;  Barclay  v.  Bussell,  3  Ves.  424  ;  part,  as  where  a  general  school  still 

Taylor  V.  Haygarth,  14  Sim.  8;  Powell  existed  in   the    form  of    a   Sunday 

V.  Merrett,  I  Sm.  &  G.  381  ;  Cradock  school :  Be  Waring,  (1907)  1  Ch.  166. 

V.  Owen,  2  Sm.  &  G.  241  ;  see  ante.  Where  the  charity  fails  after  the  death 

p.  63.  of  the  testator,  but  before  the  legacy 

[(e)  Be  Bond,  (1901)  1  Ch.  15.]  is  paid,  there*  is  no  lapse,  and   the 

(/)  Attorney  -  General    v.    Herrick,  legacy  must  be   applied  cy-pres.   Be 

Amh.  712.  Slevin,  (1891)  2  Ch.   (C.A.)  236,  re- 

{g)  Attorney- General  V.  Haberdasher^  versing  8.  C.  (1891)  1  Ch.  373  ;  but  it 

Company,  4  B.  C.  C.  102  ;  S.  (7.  2  Ves.  is  otherwise  where  the  gift  is  on  a 

jun.  1  ;  Attorney-General  v.  Minshull,  condition  which  wholly  fails,  so  that 

iYes.  11 ;  Attorney-General V.  Arnold,  the    charitable    scheme    has    to    be 

Shower's  P.  C.  22  ;  and  see  Attorney-  abandoned,  Be   University  of  London 

General  v.   Sparks,  Amb.   201  ;    and  Medical  Sciences  Institute  Fund,  (1909) 

Lord  Eldqn's  observations  in  Attorney-  W.  N.  (C.A.)  57].     And  where  a  fund 

General  v.  Mayor  of  Bristol,  2   J.  &  was  given  to  trustees  for  education  in 
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Where  the  rents 
increase,  the 
surplus  will  be 
applied  to  like 
charitable  pur- 


Exceptions  from 
the  foregoing 
rules. 


the  Court  will  not  suffer  the  property  in  the  first  ease,  or  the 
surplus  in  the  second,  to  result  to  the  settlor  or  his  representative, 
but  will  take  upon  itself  to  execute  the  general  intention,  by 
declaring  the  particular  purposes  to  which  the  fund  shall  be 
applied. 

(ii.)  Where  a  person  settles  lands,  or  the  rents  and  profits  of 
lands  to  purposes  which  at  the  time  exhaust  the  whole  proceeds, 
but,  in  consequence  of  an  increase  in  the  value  of  the  estate,  an 
excess  of  income  subsequently  arises,  the  Court  will  order  the 
surplus,  instead  of  resulting,  to  be  applied  in  the  same  or  a  similar 
manner  with  the  original  amount  (a). 

(ill.)  But  even  in  the  case  of  charity,  if  the  settlor  do  not  give 
the  land,  or  the  whole  rents  of  the  land,  but,  noticing  the  property 
to  be  of  a  certain  value,  appropriates  part  only  to  the  charity, 
the  residue  will  then,  according  to  the  circumstances  of  the  case, 
either  result  to  the  heir-at-law  (6),  or  belong  to  the  donee  of  the 


the  United  States,  and  the  United 
States  repudiated  the  gift,  the  fund 
was  not  applied  to  other  charitable 
objects,  but  fell  into  the  residue,  New 
V.  Bonaker,  4  L.  R.  Eq.  655.  [A  gift 
"  towards  the  new  building  and  equip- 
ment" of  a  hospital  partially  rebirilt 
could  not  be  construed  as  a  gift  to  the 
charity  so  as  to  pass  what  could  not  be 
properly  expended  on  rebuilding  or 
equipment :  Re  Unite,  (1906)  W.  N.  26 
distinguishing  Re  Sanderson's  Trusts 
(3  K.  &  J.  497).] 

(a)  Inhabitants  of  Eltham  v.  Wur- 
reyn,  Duke,  67  ;  Sutton  Golefield  case, 
second  resolution,  Id.  68  ;  Hymhaw  v. 
Morpeth  Corporation,  Id.  69  ;  Thetford 
School  case,  8  Rep.  130  6  ;  Attorney- 
General  v.  Johnson,  Amb.  190  ;  Ken- 
nington  Hastings  case,  Duke,  71  ;  At- 
torney-General V.  Mayor  of  Goventrtj, 
2  Vern.  397,  reversed  in  D.  P.  7  B.  P. 
C.  236 ;  (see  the  foregoing  cases 
commented  upon  by  Lord  Eldon  in 
Attorney-General  v.  Mayor  of  Bristol,  2 
J.  &  W.  316)  ;  Attorney-General  v. 
Coopers'  Company,  19  Ves.  189,  per 
Lord  Eldon  ;  Attorney  -  General  v. 
Master  of  Catherine  Hall,  Cambridge, 
Jac.  381  ;  Attorney-General  v.  Christ's 
Hospital,  lb.  73  ;  Attorney-General  v. 
Corporation  of  Southmolton,  14  Beav. 
357  ;  S.  G.  5  H.  L.  0.  1  ;  and  see  also 
Attorney-General  v.  Wilson,  3  M.  & 
K.  362  ;  Lad  v.  London  City,  Mos. 
99  ;  Attorney-General  v.  Coopers'  Com- 


pany, 3  Beav.  29  ;  Attorney-General 
V.  Beverley,  6  H.  L.  Cas.  310  ;  Attorney- 
General  V.  Drapers'  Company,  2  Beav. 
508  ;  4  Beav.  67  ;  Attorney-General 
V.  Merchants  Venturers'  Society,  5 
Beav.  338  ;  Attorney-General  v.  Cains 
College,  2  Keen,  150  ;  Attorney-General 
V.  Wax  Chandlers'  Company,  6  L.  R. 
H.  L.  1 ;  Attorney-General  v.  Smythies, 

2  R.  &  M.  717  ;  Attorney  -  General 
V.  Draper^  Company,  6  Beav.  382  ; 
Attorney-General  v.  Jesus  College,  29 
Beav.  163  ;  [and  see  Wh.  &  Tudor's 
Leading  Cases,  3rd  ed.,  p.  52  ;  Tyssen 
on  Charitable  Bequests,  p.  244].  The 
additional  benefit  is  not  always  dis- 
tributed amongst  the  different  objects 
of  the  charity  rateably,  but  the  Court 
exercises  a  discretion  as  to  the  propor- 
tions, Attorney-General   v.   Marchant, 

3  L.  R.  Eq.  424.  [Where  there  is  a 
mixed  endowment,  including  both 
educational  and  non  -  educational 
charities,  a  scheme  devoting  to  edu- 
cational purposes  a  part  of  the  income 
which  becomes  inapplicable  thereto 
will  not  in  any  way  prevent  the 
application  of  it  by  a  future  scheme 
to  non-educational  charities,  should 
such  a  course,  by  reason  of  school 
expenses  being  thrown  on  the  rates, 
become  desirable  ;  Re  Belton's  Charity, 
(1908)  1  Ch.  205.] 

(6)  See  Attorney-General  v.  Mayor 
of  Bristol,  2  J.  &W.  308. 
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property  subject  to  the  charge,  if  the  donee  be  (as  in  the  case  of 
a  charitable  corporation)  itself  an  object  of  charity  (a). 

The  exceptions  we  have  noticed  were  established  at  an  early  The  doctrine  in 
period,  when  the   doctrine  of  resulting  trusts   was   imperfectly  established  before 
understood  (b).     The  interest  of  the  heir  was  shut  entirely  out  of  trusts  were 
sight,  and  the  question  was  viewed  as  between  the  charity  and 
trustee  (c).    Were  the  subject  still  unprejudiced  by  authority,  there 
is  little  doubt  that  the  Court  would,  at  the  present  day,  follow  the 
general  principle,  and  hold  a  trust  to  result  (d). 


SECTION  II 

OF   RESULTING   TRUSTS   UPON   PURCHASES   IN   THE   NAMES   OF 
THIRD   PERSONS 

Purchases  of  this  kind  are  governed  by  different  rules,  accord- 
ing to  the  relation  which  subsists  at  the  time  between  the  person 
who  pays  the  money,  and  the  person  in  whose  name  the  convey- 
ance is  taken.  We  must,  therefore,  distribute  the  subject  under 
two  heads :  First,  Purchases  in  the  name  of  a  stranger ;  and 
Secondly,  Purchases  in  the  name  of  a  child,  or  wife,  or  near 
relative. 

I.   Where  the  piorchase  is  in  the  name  of  a  stranger. 

1.  "  The  clear  result,"  said  Lord  Chief  Baron  Eyre,  "  of  all  the  General  rule, 
cases,  without  a  single  exception,  is  that  the  trust  of  a  legal 
estate,  whether  freehold,  copyhold,  or  leasehold ;  whether  taken 
in  the  names  of  the  purchasers  and  others  jointly,  or  in  the  name 
of  others  without  that  of  the  purchaser;  whether  in  one  name 
or  several,   whether  jointly  («),  or  successive  (/),   results  to  the 

(a)  Attorney-General  v.  Beverley,  6  Amb.  190,  per  Lord  Hardwioke  ;  At- 

H.  L.  Cas.  310  ;  Attorney-General  v.  torney-General  v.   Mayor  of  Bristol,  2 

Southmolton,  5  H.  L.  Cas.  1  ;  Attorney-  J.  &  W.  307,  per  Lord  Eldon. 
General  v.    Trinity  College,  24  Beav.  (c)  See  Thetford  School  case,  8  Rep. 

383 ;    Attorney-General    v.    Dean    of  130. 
Windsor,  24  Beav.  679  ;   affirmed  in  (d)  See  Attorney  -  General  v.  Mayor 

D.  P.   8   H.   L.  Cas.  369;  Attorney-  of  Bristol,  2  J.  &W.  Z07. 

General  v.  Sidney  Sussex  College,  4  L.  (e)    See    Ex    parte    Houghton,    17 

E.  Ch.  App.  722  ;  Attorney-General  v.       Ves.   251  ;  Rider  v.   Kidder,  10  Ves. 
Wax  Chandler^  Company,  8  L.  R.  Eq.       367. 

452  ;  5  L.  R.  Ch.  App.  503  ;  6  L.  R.  (f)   Withers  v.  Withers,  Amb.  151  ; 

H.  L.  1  ;  and  see  Attorney-General  v.  •  Howe  v.  Howe,  1  Vern.  415  ;  Goodright 

Mercers'  Company,  22  L.  T.  N.S.  222  ;  v.  Hodges,  1  Watk.  Cop.  227  ;   S.  C. 

18  "W.  R.  448  ;  Merchant  Taylor^  Com-  Lofi't,  230  ;   Smith  v.   Baker,  1    Atk. 

pany  v.   Attorney-General,   11   L.   R.  385;    Clark   v.   Danvers,   1    Ch.   Ca. 

Eq.  35  ;  affirmed,  6  L.  R.  Ch.  App.  310  ;  Prankerd  v.  Prankerd,  1    S.  & 

512.  S.  1. 
(6)  Attoriieij  -  General    v.    Johnson, 
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Who  in  particular 
oases  is  the  real 
purchaser. 


Principle 
applicable  to 
personalty. 


Joint  advance 
and  purchase  in 
name  of  third 
person. 


Joint  advance 
and  purchase  as 
joint  tenants. 


man  who  advances  the  purchase-money  (a);  and  it  goes  on  a 
strict  analogy  to  the  rule  of  the  common  law,  that  where  a 
feoffment  is  made  without  consideration,  the  use  results  to  the 
feoffor"  (5). 

2.  But  no  trust  will  result  unless  the  person  advance  the  money 
in  the  character  of  a  purchaser ;  for  if  A.  discharge  the  purchase 
money  by  way  of  loan  to  B.,  in  whose  name  the  conveyance  is 
taken,  no  trust  will  result  in  favour  of  A.,  who  is  merely  a  creditor 
of  B.  (c).  And,  on  the  other  hand,  should  B.  advance  the  purchase- 
money,  but  only  on  account  of  A.,  then  A.  is  the  owner  in  equity 
and  B.,  who  takes  the  conveyance,  stands  in  the  light  of  a 
creditor  {d). 

3.  Not  only  real  estate  but  personalty  also,  is  governed  by  these 
principles,  as  if  a  man  take  a  bond  (e),  or  purchase  an  annuity  (/), 
stock  (g),  or  other  chattel  interest  (h),  [or  effect  a  policy  of 
assurance  (i)  ]  in  the  name  of  a  stranger,  the  equitable  ownership 
results  to  the  person  from  whom  the  consideration  moved. 

4.  In  Crop  v.  Norton  (j)  Lord  Hardwioke  doubted  whether  the 
rule  was  not  confined  to  an  individual  purchaser.  But  in  Wray 
V.  Steele  (k)  the  point  was  expressly  decided  in  conformity  with 
the  general  principle  ;  for  what  was  there  applicable  to  an  advance 
by  a  si7igle  individual  which  was  not  equally  applicable  to  a  joint 
advance  under  similar  circumstances  ? 

5.  If  two  persons,  joining  in  a  purchase,  take  the  conveyance 
not  in  the  name  of  a  stranger,  or  of  one  of  themselves,  but  in  the 


(a)  Bedington  v.  Bedington,  3  Ridg. 
177,per  Lord  Loughborough  ;  Hungate 
V.  Hungate,  Tuthill,  120 ;  Ex  parte 
Vernort;  2  P.  W.  549  ;  Avibrose  v. 
Ambrose,  1  P.  W.  321  ;  Willis  v. 
Willis,  2  Atk.  71  ;  Woodman  v.  ilfo?-- 
rel,  2  Freem.  33  per  Gur.y  Finch  v. 
Finch,  15  Ves.  50,  per  Lord  Bldon  ; 
Ch-ey  V.  Grey,  2  Sw.  597  ;  S.  0.  Finch, 
340,  per  Lord  Nottingham  ;  Wi-ay  v. 
Steele,  2  V.  &  B.  390,  per  Sir  T. 
Plumer  ;  Smith  v.  Oamelford,  2  Ves. 
jun.  712,  per  Lord  Loughborough; 
Anon.  2  Vent.  361  ;  Pelly  v.  Maddin, 
21  Vin.  Ab.  498  ;  Lever  v.  Andrews, 
7  B.  P.  0.  288  ;  Lade  v.  Lade,  1  Wils. 
21  ;  Groves  v.  Groves,  3  Y.  &  J.  170, 
per  Ch.  Bar.  Alexander  ;  Murless  v. 
Franklin,  1  Sw.  17,  l%,per  LordEldon  ; 
Crop  V.  Norton,  9  Mod.  235;  S.  C. 
Barn.  184  ;  S.  G.  2  Atk.  75,  per  Lord 
Hardwicke ;  Trench  v.  Harrison,  17 
Sim.  Ill  ;  James  v.  Holmes,  4  De  G. 
F.  &  J.  470. 


(b)  Dyer  v.  Dyer,  2  Cox,  93  ;  S.  C. 
1  Watk.  Cop.  218  ;  [Lynch  v.  Glarkin, 
(1900)  1  I.  E.  (C.A.)  178]. 

(c)  See  Sartlett  v.  Pickersgill,  1 
Eden,  516;  Grop  v.  Norton,  9  Mod. 
235. 

(d)  See  Aveling  v.  Knipe,  19  Ves. 
441. 

(e)  Ebrand  v.  Dancer,  2  Ch.  Ca.  26. 
(/)  Mortimer  v.  Davies,  cited  Rider 

V.  Kidder,  10  Ves.  363,  366. 

(g)  Bider  v.  Kidder,  10  Ves.  360  ; 
Lloyd  V.  Bead,  1  P.  W.  607  ;  and  see 
Sidmouth  v.  Sidmouth,  2  Beav.  447  ; 
Garrick  v.  Taylor,  29  Beav.  79  ; 
Beecher  v.  Major,  2  Dr.  &  Sm.  431. 

(h)  See  Ex  parte  Houghton,  17  Ves. 
253  ;  Garrick  v.  Taylor,  29  Beay.  79. 

[(i)  Be  Scottish  Equitable  Life  Assur- 
ance Society,  (1902)  1  Ch.  282.] 

(j)  Barn.  179  ;  S.  a  9  Mod.  233  ; 
S.  G.  2  Atk.  74. 

(k)  2  V.  &  B.  388. 


CH.  IX.  S.  2]  PURCHASES    IN    NAMES    OF    STRANGERS  185 

names  of  both  of  themselves  as  joint  tenants,  then  a  distinction 
must  be  observed  between  an  eqiwd  and  an  tmequal  contribution. 

In  the  former  case  there  is  nothing  on  which  to  ground  the  Equal  contribu- 
presumption  of  a  resulting  trust,  for  persons  making  equal 
advances  might  very  consistently  take  an  estate  in  joint  tenancy, 
as  each  has  it  in  his  power  to  compel  a  partition,  or  by  executing 
a  conveyance  to  pass  a  moiety  of  the  estate,  and  in  the  meantime 
each  runs  his  own  life  against  that  of  the  other  (a).  And  so,  if 
two  persons  contract  for  a  purchase  in  favour  of  them  and  their 
heirs,  and  one  of  them  dies,  the  Court,  if  they  paid  equal  propor- 
tions, will  specifically  perform  the  agreement,  by  ordering  a  con- 
veyance, not  to  the  heir  of  the  deceased  person  and  the  survivor 
as  tenants  in  common,  but  to  the  survivor  alone  (5).  But  even 
where  equal  contributors  take  a  conveyance  in  joint  tenancy, 
collateral  circumstances  may  induce  a  Court  of  Equity  to  construe 
it  a  tenancy  in  common  (c).  Thus,  where  two  tenants  in  common 
of  a  mortgage  term,  purchased  the  equity  of  redemption  to  them 
and  their  heirs,  it  was  held  that  the  nature  of  the  inheritance 
should  follow  that  of  the  term  {d) ;  for  if  two  persons  join  in  Mortgage, 
lending  money  upon  mortgage,  equity  says  it  could  not  have  been 
the  intention  that  the  interest  in  that  should  survive,  but  though 
they  took  a  joint  security,  each  meant  to  lend  his  own,  and  take 
back  his  own  (e),  [and  the  insertion  of  a  joint  account  clause  is 
not  conclusive  to  the  contrary  (/)].  And  in  all  cases  of  a  joint 
undertaking  or  partnership,  by  way  of  trade,  or  upon  the  hazard  Trading, 
of  profit  and  loss,  t\i%  jus  accrescendi  is  excluded,  and  the  survivors 
are  trustees,  in  due  proportions,  for  the  representatives  of  those 
who  are  dead  {g).     And  where  the  purchasers  pay  equally,  and  Subsequent 

improvement 

{a)  Robinson  v.  Preston,  4  K.  &  J.  Atk.  734,  per  Lord  Hardwioke ;  Ation.  by  one. 

505  ;  Rea  v.  Williams,  App.  to  Sugd.  case,   Carth.  16  ;  Partridge  v.  Pawlet, 

Vend,  and  Purch.  11th  ed.  ;  Moyse  v.  1  Atk.  467  ;  Petty  v.  Styward,  1  Oh. 

Gyles,  2  Vern.  385  ;   York  v.  Eaton,  2  Eep.  57  ;    Vickers  v.  Gowell,   1  Beav. 

Freem.  23  ;  Rigden  v.  Vallier,  3  Atk.  529  ;  and  see  Robinson  v.  Preston,  4 

735,   per    Lord    Hardwicke  ;     Hayes  K.  &  J.  511,  [and  Steeds  v.  Steeds,  22 

V.  Kingdome,   1   Vern.    33  ;    Aveling  Q.  B.  D.  537,  where  the  principle  was 

V.   Knipe,   19   Ves.    444,  per   Sir  W.  extended  to  a  common  money  bond  ; 

Grant;  Lake  v.  Gibson,  1  Eq.  Ca.  Ab.  and  see  Powell  v.  Brodhurst,  (1901)  2 

291,  per  Sir  Jos.  Jekyll ;  Anon,  case,  Ch.  160]. 

Garth.  15  ;  Bone  v.  Pollard,  24  Beav.  [(/)  Re  Jackson,  34  Ch.  D.  732.] 

288  ;  and  see  Thicknesse  v.  Vernon,  2  {g)  Lake   v.    Gibson,    Eq.     Ca.   Ab. 

Freem.  84.  290  ;  S.  G.  (by  name  of  Lake  v.  Grad- 

(b)  Aveling  v.  Knipe,  19  Ves.  441.  dock)  affirmed  3  P.  W.  158  ;  Jeffereys 

(c)  Robinson  v.  Preston,  4  K.  &  J.  v.  Small,  1  Vern.  217  ;  Elliot  v.  Brown, 
505.  cited  Jackson  v.  Jackson,  9  Ves.  597  ; 

(d)  Edwards  v.  Fashion,  Pr.  Ch.  Lyster  v.  Dolland,  I  Yes.  mn.  i34:,  435, 
332;  and  see  Aveling  y.  Knipe,  19  per  Lord  Thurlow ;  and  see  York  v. 
Ves.  444.  Eaton,  2  Freem.  23  ;  Bone  v.  Pollard, 

(e)  Morley  v.  Bird,  3  Ves.  631,  per      24  Beav,  288. 
Lord  Alvanley  ;  Rigden  v.   Vallier,  3 
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take  a  joint  estate,  and  one  afterward  improves  the  property  at 

his  own  cost,  he  has  a  lien  upon  the  land  j5ro  tanto  for  the  money 

he  has  expended  {a). 

Unequal  con-  Should  the  contribution  of  the  parties  be  unequal,  then  in  all 

tribution.  ,  ,  ^       „     ,  .  ■  , 

cases  a  trust  results  to  each  or  them  m  proportion  to  the  amount 

originally  subscribed  (&). 

Copyhold  giant        6.  If  A.  discharge  the  fine  on  a  grant  of  copyholds  to  B.,  C,  and 

fine  paid  by  A.,    ^-  successively  for  their  lives,  the  equitable  interest  will  result 

whoonA.'s death  to  A.;  but  should  A.  die  intestate,  on  whom  will  the  remaining 

shall  have  it  ?  .     '  ,  ^  '  ,  ,  ° 

equity  devolve  ?  Estates  pur  autre  vie  in  copyholds  were  not 
within  the  Statute  of  Frauds  (c),  nor  the  14  G.  2.  c.  20,  sect.  9  {d), 
nor  is  there  a  general  occupancy  of  a  trust  («),  and  before  the 
Wills  Act  the  questions  were  asked :  Can  the  heir  take  an  estate 
which  has  no  descendible  property  ?  or  can  the  executor  claim 
as  assets  what  is  not  of  the  nature  of  personalty  ?  or  shall  the 
tenants  of  the  legkl  estate  become  the  beneficial  proprietors  in 
the  absence  of  any  one  to  advance  a  better  title  ?  (/)  In  Glarh 
V.  Banmer  {g)  the  plaintiff  was  both  heir  and  executor  of  the 
equitable  owner,  and  was  decreed  the  benefit  of  the  trust.  In 
Howe  V.  Sowe  (h)  the  administratrix  was  held  entitled,  and  so  it 
was  allowed  in  Buitdle  v.  Bundle  {%),  and  Withers  v.  Withers  (j), 
and  was  subsequently  sanctioned  by  the  high  authority  of  Lord 
Mansfield  (k).  Now  by  the  Wills  Act,  1837  (7  W.  4.  and  1  Vict.  c. 
26),  sect.  6,  it  is  declared  that,  where  there  is  no  special  occupant, 
an  estate  pur  autre  vie,  whether  in  freehold  or  in  copyhold,  shall, 
if  not  disposed  of  by  the  will  of  the  grantee,  go  to  his  personal 
representative  (I). 

(a)  Lake  v.  Gibson,  1  Eq.  Ca.  Ab.  boll,  2  Eden,  15. 

291,  per  Sir  J.  Jekyll.  {I)  Reynolds   v.    Wright,   25   Beav. 

(6)   Lake  v.  Qibson,  1  Eq.  Ca.  Ab.  100 ;  2  De  G.  F.  &  J.  590 ;  Ke  Inman, 

291,  per   Sir  J.   Jekyll;    Rigden    v.  (1903)  1    Ch.   241.     [As  to  testators 

Vallier,  3  Atk.  735,  per  Lord  Hard-  dying  on  or  after  Jan.  1st,  1898,  see 

wicke  ;  Hill  v.  Hill,  8  Ir.  R.  Eq.  140  ;  the  Land  Transfer  Act,  1897  (60  &  61 

affirmed  lb.  622.  Vict.  c.  65),  s.    1,   sub-s.    1.     Where 

(c)  29  Car.  2,  c.  3,  s.  12.  leaseholds  for  lives  were  conveyed  to 

(d)  Rundle  v.  Rundlc,  Amb.  152.  trustees,  their  executors,  administra- 
te) Penny  V.  Allen,  7  De  G.  M.  &  tors,  and  assigns  in  trust  (in  the  events 

G.  422  ;  and  see  Gastle  v.  Dod,  Cro.  which  happened)  for  certain  persons 

Jac.  200.  absolutely  but  without  words  of  limi- 

(/)  See  Jones  v.  Goodchild,  3  P.  W.  tation,  it  was  held  in  a  case  in  Ireland, 

33,  note  B.  that  the  personal  representatives  of 

(g)  1  Ch.  Ca.  310.  the  cestuis  que  trust  became  entitled 

(h)  1  Vern.  415.  on  their  deaths  to  the  property,  either 

(i)  2  Vern.  252,  264  ;  S.  C.  Amb.  as  special  occupants,  as  indicated  in 

152.  the  grant,   or  under  the  "Wills  Act 

(j)  Amb.  151.  in    default » of    a  special  occupant ; 

(k)  Goodright  v.    Hodges,   1   Watk.  Groker  v.   Brady,   4   L.   R.   Ir.   653  ; 

Cop.  228  ;  and  see  Rumboll  v.  Rum-  overruling  S.  0.  4  L.  R.  Ir.  61.] 
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7.  The  Court  cannot  imply  a  resulting  trust  in  evasion  of  an  Purchase  of  a 
Act  of  Parliament,  and  therefore  [under  the  old  Eegistry  Acts,]  if  ^^^^^  stranger's 
A.,  on  purchasing  a  ship,  took  tlie  transfer  in  the  name  of  B.,  the 
complete  ownership,  both  legal  and  equitable,  was  in  B.  (a).  In 
order  to  enforce  the  navigation  laws,  and  secure  to  British  sub- 
jects the  exclusive  enjoyment  of  British  privileges,  the  Eegistry 
Acts  required  an  exact  history  to  be  kept  of  every  ship,  how  far 
throughout  her  existence  she  had  been  British  built  and  British 
owned,  and  if  implied  trusts  were  permitted  the  whole  intent  of 
the  legislature  might  have  been  indirectly  defeated  (b). 

However,  in  certain  cases  [even  under  the  old  law,  a  person  Exceptions  to 
might  have  been]  the  registered  owner  and  still  have  been  a 
trustee.  "When,  for  instance,  one  of  the  members  of  a  firm  had 
a  ship  registered  in  his  name,  it  was  held  by  him  in  trust  for 
the  firm  including  the  other  partners  (c).  And  when  a  ship  was 
registered  by  mistake  in  the  name  of  a  person  who  was  not  the 
owner  of  it,  and  where  the  person  who  transferred  it  to  him  had 
no  interest  in  it,  the  transferee  did  not  acquire  such  a  title  to 
the  ship  as  to  deprive  the  rightful  owner  of  it  (d).  [And  in 
delivering  judgment  in  the  case  of  Kolderness  v.  Lainpm-t,  Sir 
J.  Eomilly,  M.R,  observed,]  "If  letters  of  administration  were 
obtained  to  the  estate  of  a  shipowner,  and  the  administrator 
transferred  the  ship  into  his  own  name,  and  afterwards  a  will 
was  discovered  and  probate  granted  to  the  executor,  could  it  be 
contended  that  the  executor  was  precluded  from  obtaining  the 
ship,  because  another  person  had,  bond  fide  but  by  mistake,  been 
registered  as  the  owner  ? "  (e). 

[The  law  has,  however,  now  been  modified  so  as  to  allow  of  [Merchant 
a  beneficial  interest  in  a  ship  in  persons  not  appearing  on  the  fgg^P"^  ■*■"*'' 
register,  and  under  the  Act  now  in  force,  although  no  notice  of  a 
trust  is  allowed  on  the  register,  equitable  interests  may  be  enforced 
by  or  against  the  registered  owners  and  mortgagees  of  ships,  or  in 
respect  of  their  interest  therein,  in  the  same  manner  as  they 
may  be  enforced  in  respect  of  any  other  personal  property  (/), 
and  it  follows  that  if  a  ship  be  purchased  by  A.  in  the  name 
of  a  stranger,  there  will  be  a  resulting  trust  in  favour  of  A.] 

(»)    i:x    parte     Yallop,     15     Ves.  (d)  Holderness  v  Lamport,  29  Beav. 

60 ;    Ex   parte    Houghton,    17    Ves.  129. 
251  ;   Camden  v.   Anderson,   5  T.  E.  (e)  lb. 

709.  [(/)  57  &  58  Vict.  c.  60,  ss.  56,  57  ; 

(b)  See  Ex  parte    Yallop,  15  Ves.  see  17  &  18  Vict.  c.  104,  ss.  37,  et  seq.  ; 
66,  69.                                ..  25  &  26  Vict.  c.  63,  s.   3  ;  43  &  44 

(c)  Holderness  v.  Lamport,  29  Beav.  Vict.  o.  18,  s.  2  ;  and  see  Gluisteanneuf 
129,  per  M.  R.  v.  Gapeyron,  7  App.  Cas.  127.] 
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8.  While  the  -papistry  laws  were  in  force,  if  A.,  a  papist,  had 
purchased  an  estate  in  the  name  of  B.,  the  Court  could  not  have 
presumed  a  resulting  trust  to  A.,  which  as  soon  as  raised,  would 
have  become  forfeitable  to  the  State  (a). 

9.  And  so  if  a  purchaser  took  a  conveyance  in  the  name  of 
another,  with  a  view  of  giving  him  a  vote  for  a  member  of 
parliament,  he  could  not  afterwards  claim  the  beneficial  ownership, 
for  the  operation  of  such  a  right  would  render  the  original 
purchase  fraudulent  (&). 

[10.  Under  the  Patents,  Designs,  and  Trade  Marks  Act,  1883, 
no  notice  of  any  trust  is  allowed  on  the  register,  and  the  registered 
proprietor  of  a  patent,  copyright  in  a  design,  or  trade  mark,  as 
the  case  may  be,  is  empowered  (subject  to  any  rights  appearing 
from  the  register  to  be  vested  in  any  other  person)  absolutely  to 
assign,  grant  licences  as  to,  or  otherwise  deal  with,  the  same, 
and  to  give  effectual  receipts  for  any  consideration  for  such 
assignment,  licence,  or  dealing.  But  any  equities  in  respect  of 
such  patent,  design,  or  trade  mark  may  be  enforced  in  like 
manner  as  in  respect  of  any  other  personal  property  (c).] 

11.  As  the  Statute  of  Frauds  {d)  extends  to  creations  or 
declarations  of  trusts  by  parties  only,  and  does  not  affect,  indeed 
expressly  excepts,  trusts  arising  by  operation  or  construction  of 
law,  it  is  competent  for  the  real  purchaser  to  prove  his  payment 
of  the  purchase-money  by  parol,  even  though  it  be  otherwise 
expressed  in  the  deed. 

In  Kirk  v.  Wehh  (e)  the  Court  refused  to  admit  evidence,  and 
the  decision  was  followed  in  subsequent  cases  (/) ;  however,  the 
doctrine,  though  supported  by  numerous  precedents,  has  since 
been  clearly  overthrown  by  the  concurrent  authority  of  the  most 
distinguished  judges  (g). 

[In  Bar-tlett  v.  Pickersgill  (h)  it  was  held  that  the  rule  would 

V.  Reiington,  3 


(rt)  See   liaUngton 
Ridg.  184. 

(6)  Groves  v.  Groves,  3  Y.  &  J.  163, 
see  172,  173. 

[(c)  46  &  47  Vict.  0.  57,  ss.  85,  87  ; 
51  &  52  Vict.  0.  50,  a.  21.] 

(d)  29  Car.  2,  c.  3. 

(e)  Free.  Oh.  84. 

(/)  Heron  v.  Heron,  Pr.  Ch.  163  ; 
S.  G.  Freem.  246  ;  Skett  v.  Whitmore, 
Freem.  280  ;  Kinder  v.  Miller,  Pr.  Ch. 
172  ;  and  see  Halcott  v.  Markant,  Pr. 
Ch.  168  ;  Hooper  v.  Eyles,  2  Vern. 
480  ;  Newton  v.  Preston,  Pr.  Ch.  103  ; 
Gox  V.  Bateman,  2  Ves.  19  ;  Ambrose 
V.  Amhrnxr,  1  P.  W.  321  ;  Deg  v.  Deg, 
■J  P.  VV.  414.    The  earlier  case  of  (;.(.•.■- 


coigne  v.  Thioing,  1  Vern.  366,  was  in 
harmony  with  the  modern  doctrine. 

ig)  Byall  v.  Ryall,  1  Atk.  59  ;  S.  G. 
Amb.  413  ;  IVillis  v.  Willis,  2  Atk. 
71  ;  Bartlett  v.  Pickersgill,  1  Eden, 
515  ;  Lane  v.  Dighton,  Amb.  409 ; 
Knight  v.  Pecliey,  1  Dick.  327  ;  S.  G. 
cited  from  MS.  3  Vend.  &  Purch.  258  ; 
Groves  V.  Groves,  3  Y.  &  J.  163  ;  Lench 
V.  Lench,  10  Ves.  517  ;  Gray  v.  Lucas, 
W.  N.  1874,  p.  223. 

(/!,)  1  Eden.  515  ;  [1  Cox,  15  ;  4 
Ea.  576  n.  ;]  and  see  Bastel  v.  Hutchin- 
son, 1  Dick.  44 ;  Lamas  v.  Bayly,  2 
Vern.  627  ;  Atkitis  v.  Eowe,  Mos.  39  ; 
S.  G.  Cas.  Dom.  Proc.  1730. 
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not]  warrant  the  admission  of  parol  evidence,  where  an  estate  was 
purchased  by  an  agent,  and  no  part  of  the  consideration  paid  by 
the  employer ;  for  though  an  agent  was  a  trustee  in  equity,  yet 
the  trust  was  one  arising  ex  contractu,  and  not  resulting  by 
operation  of  law,  and  though  the  agent  was  indicted  for  perjury 
in  denying  his  character,  and  convicted,  yet  the  Court  had  no 
power  to  decree  the  trust.  [But  this  decision  seems  to  be 
inconsistent  with  the  authorities  which  proceed  on  the  footing 
that  the  Court  will  not  allow  the  Statute  of  Frauds  to  be  made 
an  instrument  of  fraud  (a) ;  and  it  has  now  been  distinctly 
overruled  (5).] 

Parol  evidence,   where   admitted,   must  prove   the   fact    very  Parol  evidence 
clearly  (c) ;   though   no   objection   lies   against   the  reception   of™'^^ 
circumstantial  evidence,  as   that    the    means   of    the    pretended 
purchaser  were  so  slender  as  to  make  it  impossible  he  should 
have  paid  the  purchase-money  himself  {d). 

And  should  the  nominal  purchaser  deny  the  trust  by  his  answer,  Tnist  may  be 
the  solemnity  of  the  defendant's  oath  will  of  course  require  a  ^efJndant^s"^* 
considerable  weight  of  evidence  to  overcome  its  impression  (e).         denial. 

12.  It  is  laid  down  by  Mr  Sanders,  that   "if  a  person  at  his  Of  written  evi- 
death  leave  any  papers  disclosing  the  real  circumstances  of  the  ^™th  of  the  no- 
case,  the   Court  will   raise    the  trust  even   against  the  express  minal  purchaser. 
declaration  of    the   purchase-deed"   (/).      We   have   seen   that, 
according  to  the  latest  authorities,  parol  evidence  is  in  ordinary 

cases  admissible  against  the  language  of  the  purchase-deed ;  but 
if  Mr  Sanders's  opinion  to  the  contrary  were  well  founded,  it  does 
not  appear  how  mere  papers  would  satisfy  the  requisitions  of  the 
statute ;  for,  to  have  that  effect,  the  writings  ought  also  to  be 
signed  by  the  party.  The  cases  of  Byall  v.  Ryall  (g)  and  Zane 
V.  Dighton  (h),  which  are  cited  for  the  position,  do  not  at  all  turn 
upon  the  distinction  suggested. 

13.  It  is  observed  by  the  same  writer,   that  ''after  the   c^ea^A  Of  parol  evidence 
of  the  supposed  tiominal  purchaser,   parol    proof   alone    can    in  ^f  ^^  nominal 
no  instance  be  admitted  against  the  express  declaration  of   the  purchaser. 
deed "    {i) ;    but    the    cases    relied    upon    in    support    of    this 

[(o)  Heard  v.  Pilley,  L.  E.  4  Oh.  10  Ves.  364. 
548,  553,  -per  Giffard,  L.  J.]  {d)  Willis  v.  Willis,  2  Atk.  71,  per 

t{b) Rochefoucaidd-v.  Boustead,(18Q7)  Lord  Hardv^'icke  ;  and  see  Lejich  v. 

!h.  (C.  A.)  196,  206.]  Lench,  10  Ves.  518  ;  Wilkins  v.  Stevens, 

(c)  Gascoigne  v.    Thwing,   1    Vern.  1  Y.  &  C.  C.  C.  431. 
366  ;  Halcott  v.  Marhmt,  Pr.  Ch.  168  ;  (e)  See  Gooth  v.  Jackson,  6  Ves.  39. 

Willis  V.   Willis,  2  Atk.   71  ;   Good-  (/)  Uses  and  Trusts,  c.  3,  s.  7,  div.  2. 

right  v.  Hodges,  1  "Watk.  Cop.  2'iQ,per  (g)  Amb.  413. 

Lord  Mansfield  ;   Groves  v.   Groves,  3  (1)  Amb.  409. 

Y.  &  J.  163  ;  and  see  Rider  v.  Kidder,  {{)  Uses  and  Trusts,  c.  3,  s.  7,  div.  2, 
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doctrine  (a)  do  nob  distinguish  between  proofs  in  a  person's  life- 
time and  after  his  decease ;  they  are  certainly  authorities  for  the 
exclusion  of  parol  evidence  universally,  but  in  this  respect,  as 
before  noticed,  they  have  been  subsequently  overruled.  It 
would  seem  upon  principle,  that  the  death  of  the  nominal' 
purchaser  cannot  affect  the  admissibility  of  parol  testimony,  what- 
ever effect  it  may  have  in  detracting  from  its  weight. 

14.  In  the  question,  whether  a  purchase  in  the  name  of  a 
third  person  can  be  established  by  parol  testimony,  is  also  in- 
volved the  question,  whether  trust  money  can  be  followed  into 
latid  by  parol.  A  purchase  with  trust  money  is  virtually  a 
purchase  paid  for  by  the  cestuis  que  trust;  and  on  the  ground 
that  such  a  purchase  is  a  trust  resulting  by  operation  of  law, 
and  not  within  the  purview  of  the  Statute  of  Frauds,  it  has 
been  settled  that  parol  evidence  is  clearly  admissible  (6). 

15.  As  in  the  cases  we  have  been  considering  the  trust  results 
to  the  real  purchaser  by  presumption  of  law,  which  is  merely  an 
abitrary  implication  in  the  absence  of  reasonable  proof  to  the 
contrary,  the  nominal  purchaser  is  at  liberty  to  rebut  the  pre- 
sumption by  the  production  of  parol  evidence  showing  the  in- 
tention of  conferring  the  beneficial  interest  (c) ;  and  the  evidence 
to  rebut  need  not  be  as  strong  as  evidence  to  create  a  trust  (d). 
And  as  he  may  repel  the  presumption  in  toto,  so  may  he  in 
part;  as  by  proving  the  purchaser's  intention  to  permit  the 
legal  tenant  to  enjoy  beneficially  for  life  (e) ;  [or,  where  stock 
has  been  transferred  into  the  joint  names  of  the  transferor  and 
another  person,  by  proving  the  intention  of  the  transferor  to  have 
the  dividends  for  his  life,  and  that  the  transfer  should  enure  for 
the  benefit  of  such  other  person  if  he  survived  the  transferor  (/)]. 

16.  When  it  has  been  once  ascertained  that  the  understanding 
of  the  parties  at  the  time  of  the  purchase  was  that  the  legal 


(a)  Kirh  v.  Wehh,  Pr.  Ch.  84  ;  8.  G. 
Freem.  229  ;  Heron  v.  Heron,  Pr.  Ch. 
163  ;  Halcott  v.  Markant,  Id.  168 ; 
Kinder  v.  Miller,  Id.  172 ;  S.  0.  2 
Vern.  440 ;  Derj  v.  Deg,  2  P.  W.  414, 
per  Lord  King. 

(6)  Lench  v.  Lench,  10  Ves.  517, 
per  Sir  W.  Grant;  Byall  v.  Byall, 
1  Atk.  59  ;  8.  G.  Amb.  413 ;  Lam 
Y.  Dighton,  Amb.  409 ;  Balgney  v. 
Hamilton,  Amb.  414  ;  Trench  v.  Har- 
rison, 17  Sim.  111. 

(c)  Goodright  v.  Hodges,  I  Watk. 
Cop.  227  ;  S.  G.  Lofft,  230  ;  Rider  v. 
Kidder,  10  Ves.  364 ;  Bundle  v.  Bundle, 


2  Vern.  252,  264  ;  Taylor  v.  Taylor, 
1  Atk.  386  ;  Bedington  v.  Bedington, 

3  Ridg.  106 ;  see  165,  177,  178  ; 
[Standing  v.  Bowring,  27  Ch.  D.  341, 
3lCh.D.(C.A.)282];  Garricky.  Taylor, 
29  Beav.  79  ;  Beecher  v.  Major,  2  Dr. 
&  Sm.  431. 

(d)  Nicholson  v.  Mulligan,  3  Ir.  R. 
Eq.  332,  per  cur. 

(e)  Bider  v.  Kidder,  10  Ves.  360, 
see  368  ;  Benbow  v.  Toiimsend,  1  M. 
&  K.  506  ;  and  see  Nicholson  v.  Mul- 
ligan, 3  Ir.  R.  Eq.  308. 

[(/)  Standing  v.  Bowring,  27  Oh.  D. 
341  ;  31  Ch.  D,  (C.A.)  282.] 
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owner  should  also  be  the  beneficial  owner,  it  is  not  competent 
to  the  person  who  paid  the  money  to  put  a  different  construction 
upon  the  instrument  at  any  subsequent  period,  and  claim  the 
estate  against  his  intentions  at  the  time  (a) ;  and  even  if  under 
such  circumstances  the  legal  tenant  agreed  afterwards  to  execute 
a  conveyance  to  the  person  who  paid  the  money,  the  Court 
would  not  enforce  the  contract,  if  merely  voluntary  (h). 

17.  The  real  purchaser  may  be  barred  of  his  interest  by  laches,  Effect  of  time. 
for  the  presumption  of  a  resulting  trust  will  not  be  raised,  after 
a  great  length  of  time,  more  particularly  if  it  be  in  opposition  to 
the  evidence  afforded  by  the  actual  enjoyment  (c). 

II.   Where   the  purchase   is    made    by   a  person   in    the    name 
of  a  child,  or  a  wife,  or  a  near  relative. 

Where  a  father  purchases  in  the  name  of  his  child,  the  pre-  Advancement, 
sumption   of  law   is,  that  a   provision  was  intended  (S).     The 
grounds  of  this   doctrine  are    well  stated  by  Lord  Chief  Baron 
Eyre  (e).     "  The  circumstance,''  he  said,  "  of  one  or  more  of  the  The  relationship 
nominees  being  a  child  or  children  of  the  purchaser,  is  held  to  child  a  mere 
operate  by  rebutting  the  resulting  trust ;   and  it  has  been    deter-  oiroumstance 
mined  in  so  many  cases  that  the  nominee  being  a   child   shall 
have  such  operation  as  a  circumstance  of  evidence,  that   it  would 
be  disturbing  landmarks  if  we  suffered  either  of  these  proposi- 
tions to   be   called    into   question; — namely,   That  such  circum- 
stance shall  rebut  the  resulting  trust ;  and,  That  it  shall  do  so 
as  a  circumstance  of  evidence.     I  think  it  would  have  been  a 

{a)  Groves  v.  Groves,  3  Y".  &  J.  172,  18,  per  Lord  Eldon ;  Finch  v.  Finch, 

^er  Alexander,  C.  B.  15    Ves.    50,   -per   eundem;    Fearne's 

(6)  Groves  v.  Groves,  3  Y.  &  J.  163.  P.  W.  327,  &c.     ["  Where  money  is 

(c)  Delane  v.  Delane,  7  B.  P.  C.  279  ;  paid  by  one  man  to  another,  the  legal 

and  see  Groves  v.  Groves,  3  Y.  &  J.  presumption  is  that  it  was  paid  in 

172  ;  Olegg  v.  Edmonclson,  8  De  G.  M.  discharge  of  some  prior  debt  or  obliga- 

&  Gr.  787.  tion,  and  not  that  it  was  meant  as  a 

{d)  Dyer  v.  Dyer,  2  Cox,  93  ;  S.  C.  gift ;  and  if  money  is  paid  by  a  father 

1  Watk.  Cop.  219,  per  Eyre,  C.  B.  ;  to  a  son,  and  nothing  beyoni  the  fact 

Grey  v.   Grey,   2  Swans.  597  ;   S.    G.  of  payment  is  proved,  there  is  no  legal 

Finch,  340,  per  Lord   Nottingham  ;  obligation  on  the  son  to  repay  it,  and 

Sidmouth  v.  Sidmouth,  2  Beav.  454,  the  equitable  doctrine  that  there  is  a 

per    Lord    Langdale ;    Redington    v.  presumption  that   moneys  advanced 

Redington,    3    Ridg.    176,    per    Lord  by  a  father  to  a  son  are  intended  as  a 

Loughborough  ;  Christy  v.  Courtenay,  gift  has  no  application.     The  onus  of 

13  Beav.  96  ;  Elliot  v.  Elliot,  2  Ch.  proof  is  on  the  person  who   claims 

Ca.  231,  agreed;  Bedwell  v.  Froome,  repayment  to  show  that  there   was 

cited  2   Cox,  97,  and  1  Watk.  Cop.  some   contract  rendering  the   payee 

224,  per  Sir  T.  Sewell ;  Goodright  v.  liable  to  repay  the  money,"^er  Jessel, 

Hodges,  1  Watk.  Cop.  228,  per  Lord  M.R. ;  Ex  parte  Cooper,  W.  N.  1882, 

Mansfield  ;  Pole  v.  Pole,  1  Ves.   76,  p.  96.] 

per  Lord   Hardwicke  ;   Lamplugh  v.  (e)  Dyer  v.  Dyer,  2  Cox,  94 ;  S.  C. 

Lamplugh,  1  P.  W.  Ill,  2nd  point;  1   Watk.   Cop.    218;    and   see   Lord, 

Woodman  v.  Morrel,  2  Freem.  33,  per  Nottingham's  observations  in  Grey  v, 

cur. ;  Murless  v,  FranMin,  1  Sw.  17,  Grey,  2  Sw.  598, 
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more  simple  doctrine,  if  the  children  had  been  considered  as 
purchasers  for  valuable  consideration.  This  way  of  consider- 
ing it  would  have  shut  out  all  the  circumstances  of  evidence 
which  have  found  their  way  into  many  of  the  cases,  and  would 
have  prevented  some  very  nice  distinctions,  and  not  very  easy 
to  be  understood.  Considering  it  as  a  circumstance  of  evidence, 
there  must,  of  course,  be  evidence  admitted  on  the  other  side. 
Thus  it  was  resolved  into  a  question  of  intent,  which  was  getting 
into  a  very  wide  sea  without  very  certain  guides." 

The  difficulties  arising  from  the  light  in  which  the  question 
has  been  viewed  will  amply  appear  from  the  numerous  refined 
distinctions  upon  which  the  Court  from  time  to  time  has  been 
called  upon  to  adjudicate. 

Case  of  the  child       1   ^  distinction  was  formerly  taken  where   the  child  was  an 
being  an  infant.      .    .  ,   s       r  ■ 

%nfant  (a) ;  for  a  parent,  it  was  said,  could  scarcely  have  in- 
tended to  bestow  a  separate  and  independent  provision  upon  one 
utterly  incapable  of  undertaking'  the  management  of  it.  But 
still  more  improbable  was  the  supposition  that  an  infant  should 
have  been  selected  as  a  trustee  (b),  and  accordingly  the  notion 
has  long  since  been  overruled  (c) ;  nay,  the  infancy  of  the  child 
is  now  looked  upon  as  a  circumstance  particularly  favourable  (d). 
Purchase  of  a  2.  It  was   objected,   that   a   reversionary   estate,   from   the   un- 

gg^™°°'^'''  certainty  of  the  time  when  it  would  fall  into  possession,  was 
not  such  a  kind  of  interest  as  a  parent  would  prudently  purchase 
by  way  of  provision  for  a  child ;  but  mere  proximity  or  remote- 
ness of  the  enjoyment,  whether  the  reversion  be  expectant  on 
the  decease  of  the  parent  or  a  stranger,  has  since  been  held 
clearly  insufficient  to  countervail  the  general  rule  (e). 
Purchase  in  joint  3.  A  purchase  in  the  joint  names  of  the  father  and  son  has 
andson^^''*^'"  met  with  objections;  "for  this,"  observed  Lord  Hardwicke, 
"  does  not  answer  the  purpose  of  an  advancement,  as  it  entitles 
the  father  to  the  possession  of  the  whole  till  a  division,  and  to 
a  moiety  absolutely  even  after  a  division,  besides  the  father's 
taking  a  chance  to  himself  of  being  a  survivor  of  the  other 
moiety:  nay,  if  the  son  die  during  his  minority,  the  father  would 
be  entitled  to  the  whole  by  survivorship,  and  the  son  could  not 

(a)  4  Freem.  128,  c.  151  ;  and  see  &   G.    403  ;    Mumma  v.   Mumma,   2 

5tm'ore  V.  Sioree,  Id.  169  ;  S.  a  Nels.  68.  Vern.    19;    Finch  v.  FiiKh,  15   Ves. 

(6)  See  sup.,  p.  37.  43,  &c. 

(c)  Lamphigh  v.  Lamplugh,  1  P.  W.  (d)  Fearne's  P.  W.  327. 

Ill  ;   Lady  Gorge's  case,  cited  2  Sw.  (e)  Rumboll  v.  Bumboll,  2  Eden,  17, 

600  ;  Slceats  v.  Skeats,  2  Y.  &  C.  C.  C.  per  Lord  Henley  ;  Finch  v.  Finch,  15 

9  ;  Christy  v.  Gourtenay,  13  Beav.  96  ;  Ves.  43 ;  Murless  v.  Franklin,  1  Sw,  13, 
Collinson  v.   Gollinson,  3  De  G.   M. 
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prevent  it  by  severance,  he  being  an  infant  "  (a).  But  surely  no 
improvidence  can  be  justly  charged  on  a  parent  who  so  settles 
his  estate,  that  if  the  son  die  a  minor  it  shall  revert  to  himself ; 
that  until  the  marriage  of  the  son  or  other  pressing  occasion, 
the  father  and  son  shall  possess  an  equal  interest  during  their 
joint  lives,  with  the  right  of  survivorship  as  to  the  whole ;  that 
the  son  shall  have  the  power,  when  necessary,  of  settling  one 
moiety  of  the  estate,  but  shall  leave  the  other  moiety  to  his 
parent.  Whatever  opinion  may  be  entertained  as  to  the  principle, 
the  doubts  above  expressed  by  Lord  Hardwicke  can  scarcely  be 
maintained  in  opposition  to  repeated  decisions  (6).  A  purchase 
in  the  joint  names  of  the  son  and  a  stranger  is  less  favourable 
to  the  supposition  of  an  intended  advancement  (c) ;  but  even 
here  the  right  of  the  child  is  now  indisputably  established  (d). 
However,  the  advancement  cannot  be  more  extensive  than  the 
legal  estate  in  the  child  (e) ;  and  therefore  the  stranger,  quatenus 
the  legal  estate  vested  in  him,  must  hold  upon  trust  for  the 
father  (/). 

4.  It  is  the  custom,  in  many  manors,  to  make  grants  for  lives  Purchase  of 
successive     Should  a  father  pay  a  fine  upon  a  grant  to  himself  ^P^^J'^'^^^,  j^^^g 
and  his  two  sons,  shall  this  be  held  an  advancement  or  a  trust  ?  successive. 
Upon  the  difficulty  of  this  case,  Lord  Chief  Baron  Eyre  remarked, 

that  "  when  the  lessees  were  to  take  successive,  the  father  could 
not  take  the  whole  in  his  own  name,  but  must  insert  other 
names  in  the  lease,  and  that  there  might  be  many  prudential 
reasons  for  putting  in  the  life  of  a  child  as  trustee  for  him,  in 
preference  to  any  other  person"  {g).  And  in  accordance  with 
this  reasoning  was  decided  the  case  of  Dickinson  v.  Shaw  (h)  ; 
but  in  B^/er  v.  Dt/er  (i)  the  notion  was  overruled  as  savouring 
too  much  of  refinement;  and  so  at  the  present  day  it  must  be 
considered  as  settled  (j). 

5.  It  may  happen,  that  the  child  in  whose  name  the  purchase  Ckild  ali-eady 
is  taken  may  have  been  already  provided  for,  a  circumstance  of  '^™^'  ^ 

(a)  Stileman    v.    Ashdomn,,  2   Atk.  (e)SieeBum,hoUv.BumboU,l'Ed&a,l7^ 

480  ;  and  see  Pole  v.  Pole,  1  Ves.  76.  (/)  See    Kingdoms    v.    Bridges,    2 

(i)  Scroope   v.   Scroope,   1    Cli.    Ca.  Vern.  67  ;  Lamplugh  v.  Lampliigh,  1 

27  ;  Back  v.  Andrews,  2  Vern.  120  ;  P.  W.  112. 

Greij  V.  Grey,  2  Sw.   599,  and   cases  (g)  Dyer  v.  Dyer,  2  Cox,  95  ;  S.  G. 

there  cited  ;    Dvmwner  v.   Pitcher,   2  1  Watk.  Cop.  221. 

M.  &  K.  272.  {h)  Cited  2  Cox,  95  ;  1  Watk.  Cop. 

(c)  See  Hayes  v.  Kingdome,  1  Vern.  221. 

34.  (i)  2  Cox,  92  ;  1  Watk.  Cop.  216. 

(d)  Lamplugh  v.  Lamplugh,  1  P.  (j)  Swift  v.  Davies,  8  East,  354, 
W.  HI ;  Kingdome  V.  Bridges,  2  Vern.  note  (a)  ;  Fearne's  P.  W.  327  ;  Skeats 
67.  [And  see  Be  Eykyn's  Trusts,  6  v.  Skeats,  2  Y.  &  C.  C.  C.  9  ;  Jeans  v. 
Ch.  D.  115.]  Cooke,  24  Beav.  513. 
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estate  not  a 
provision. 

Case  of  father 
holding  the 
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child  in  infant. 


very  considerable  weight  in  rebutting  the  presumption  of  further 
advancement.  "The  rule  of  equity,"  said  Lord  Chief  Baron 
Eyre,  "as  recognised  in  other  cases,  is,  that  the  father  is  the 
only  judge  on  the  question  of  a  son's  provision,  and  therefore 
the  distinction  of  the  son  being  provided  for  or  not  is  not  very 
solidly  taken "  (a).  However,  the  distinction  has  been  relied 
upon  in  several  cases  (6),  and  has  been  repeatedly  recognised  by 
the  highest  authorities  (c).  At  the  same  time,  it  must  be  noticed 
that  the  prior  advancement  of  the  child  has  always  been 
accompanied  with  some  additional  circumstance  that  tended  to 
strengthen  the  presumption  that  no  further  provision  was 
designed  {d) ;  and  Lord  Loughborough  laid  down  the  general 
rule  to  be,  that  a  purchase  made  by  a  father  in  the  name  of  a 
son,  already  fully  advanced  and  established  by  him,  not  was 
but  might  be,  a  trust  for  the  father  (e). 

It  is  said  by  Lord  Chief  Baron  Gilbert,  that  "  if  a  father  pur- 
chase in  the  name  of  a  son  who  is  of  full  age,  which  hy  our  law 
is  an  emancipation  out  of  the  povjer  of  the  father,  there,  if  the 
father  take  the  profits,  &c.,  the  son  is  a  trustee  for  the  father  "  (/). 
But  for  this  opinion  there  appears  to  be  not  the  slightest 
ground  (^).  The  provision  must  exist  not  by  a  fiction  of  law, 
but  bond  fide  and  substantially ;  "  as,"  said  Lord  Nottingham, 
"if  the  son  be  married  in  his  father's  lifetime,  and  with  his 
father's  consent,  and  a  settlement  be  thereupon  made,  whereby 
the  son  appears  to  be  fully  advanced,  and  in  a  manner  emanci- 
pated" Qi).  A  provision  in  part  will  not  have  the  effect  of 
rebutting  the  presumption  of  advancement  (i) ;  and  the  settle- 
ment of  a  reversionary  estate  upon  the  son  will  not  be  deemed 
a  provision,  for  he  might  starve  before  it  fell  into  posses- 
sion (/). 

6.  Suppose  the  father  continues,  after  the  purchase,  in  the 
perception  of  the  rents  and  profits,  and  exerts  other  acts  of 
ownership,  then,  if  the  son  be  an  infant,  it  is  said,  as  the  parent 


(a)  Dyer  v.  Dyer,  2  Cox,  94  ;  8.  G. 
1  Watk.  Cop.  220. 

(6)  Elliot  V.  Elliot,  2  Ch.  Ca.  231  ; 
Pole  V.  Pole,  1  Ves.  76. 

(c)  See  Greii  v.  Gi-ey,  2  Sw.  600  ; 
&  G.  Finch,  341  ;  Lloyd  v.  Read,  1 
P.  W.  608  ;  Bedington  v.  Bedington,  3 
Ridg.  190  ;  Gilb.  Lex.  Praet.  271. 

(d)  Pole  V.  Pole,  Elliot  v.  Elliot, 
ubi  sup.  ;  and  see  Grey  v.  Grey,  2 
Sw.  600;  Gilb.  Lex.  PrsBt.  271. 

(e)  Bedington  v.  Bedington,  3  Ridg. 


190  ;  and  see  Sidmouth  v.  Sidmouth, 
2  Beav.  456  ;  [Be  Gooch,  62  L.  T,  N.S. 
384]. 

(/)  Lex.  Praet.  271. 

{g)  In  Grey  v.  Gi'ey  {ubi  sup.),  for 
instance,  the  son  was  of  age. 

(h)  Grey  v.  Grey,  2  Sw.  600. 

(i)  lb.  ;  Bedington  v.  Bedington,  3 
Ridg.  190. 

(j)  Lamplugh  v.  Lamplugh,  1  P. 
W.  111. 
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is  the  natural    guardian   of   the    child,   the  perception   of  the 
profits  or  other  exercise   of  dominion  shall   be   referred  to  that 
ground,  and  the  right  of  the  son  shall  not  be  prejudiced,  and  so 
in  numerous  cases  the  point  has  been  adjudged  (a) ;  and  it  will 
not  vary  the  case  if  the  son  sign  receipts  in  the  name  of  the  Son  signing 
father,  for  during  his  minority  he   could  give  no  other  receipts  [n^f^the/r  ame' 
that  would  discharge  the  tenants  who   hold   by  lease   from  his 
father  (&).     Lord  Chief  Baron  Eyre  expressed  himself  dissatisfied 
with   this  reasoning  in   reference   to   the  guardianship  (c),  and  Chief  Baron 
Lord  Nottingham   referred    the    decisions    to   a   higher  ground.  Lord  Notting- 
"Some,"   he  said,   "have   taken   the   difference,  that  where   the  l'*™'^  °Pini°"- 
father  has  colour  to  receive  the  rents  as  guardian,  their  percep- 
tion of  profits  is  no  evidence  of  a  trust :  otherwise  it  would  be  if 
the  perception  of  profits  were  without  any  such  colour.     Plainly 
the  reason  of  the  resolutions  stands,  not  upon  the  guardiaiiship, 
but  upon  the  presumptive  adva,ncement,  for  a  purchase   in   the 
name  of  an  infant  stranger  (that  is,  notwithstanding  the  relation 
of  guardian  and  ward)  with  the  perception  of  profits,  &c.,  will  be 
evidence  of  a  trust "  {d). 

7.  Suppose  the  father  purchases  in  the  name  of  the  son  who  Case  of  a  father 
is  adult,  and  then,  without  contradiction  from  the  son,  takes  the  posseTsfon  \nd 
rents  and  profits,  and  exerts  other  acts  of  ownership ;  even  here  ^on  adwlt. 
it  has  been  determined  that  the  right  of  the  son  will  prevail. 
A  stronger  instance   can   hardly  be   conceived  than  occurred  in 
the  very  leading  case  of  Grey  v.  Grej  (e),  before  Lord  Netting-  Grey  d.  Ctrey. 
ham.     We  have  his  lordship's  own  manuscript  of  this  case,  and 
the  circumstances  are  thus  stated  : — "  The  evidence  to  prove  this 
purchase  in  the  name  of  the  son  to  be  a  trust  for  the  father 
consists  of — 1st,  father  possessed  the  money;    2ndly,  received 
the  profits  twenty  years ;  3rdly,  made  leases ;  4thly,  took  fines  ; 
5thly,  enclosed  part  in  a  park ;   6thly,  built  much  ;  7thly,  pro- 
vided materials  for  more ;   8thly,   directed  Lord   Chief  Justice 
North  to  draw  a  settlement ;   9thly,  treated  about  the   sale  of 
i*  '  (/)  '■  yst,  for  all  this,  it  was  decided,  after  long  and  mature 
deliberation,  that  the  consideration  of  blood   and  affection  was 
so  predominant,  that  the  father's  perception  of  rents  and  profits, 

(o)  Gorge's  case,  cited  Cro.  Car.  550,  96  ;  Fox  v.  Fox,  15  Ir.  Ch.  Eep.  89. 
&  2  Sw.  600 ;  Micmma  v.  Mumrm,  (b)  Taylor  v.  Taylor,  1  Atk.  386. 

2  Vern.  19  ;  Taylor  v.  Taylor,  1  Atk.  (c)  Dyer  v.  Dyer,  2  Cox,  94  ;  S.  G. 

386  ;  Lamplugh  v.  Lamplugh,  1  P.  W.  1  Watk.  220. 
Ill  ;  and  see  Stileman  v.  Ashdown,  2  {d)  Grey  v.  Grey,  2  Svv.  600. 

Atk.  480 ;   Lloyd  v.  Bead,   1   P.    W.  \e)  2  Sw.  594  ;  Finch.  338. 

608  ;  Christy  v.   Courtemy,  13  Beav.  (/)  2  Sw.  596. 
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or  making  leases,  or  the  like  acts,  which  the  son,  in  good 
manners,  did  not  contradict,  could  not  countervail  it  (a).  The 
propriety  of  this  decision,  upon  principle  independently  of 
authority,  has  been  called  into  question  (b).  It  might  perhaps 
be  successfully  contended,  that  Lord  Nottingham's  determina- 
tion was  founded  upon  the  more  enlarged  view  of  the  subject 
in  respect  even  of  principle;  however,  the  point  must  at 
the  present  day  be  considered  as  settled  at  least  upon  authority, 
if  any  point  can  be  considered  as  settled  after  repeated  de- 
cisions (c). 

[So  if  a  father  effects  a  policy  of  assurance  on  his  own  life  in 
the  name  of  a  child,  and  himself  pays  the  premiums  and  retains 
the  policy  until  the  time  of  his  death,  the  child  will  be  entitled 
to  the  benefit  of  the  policy  {d).'\ 

[Where  a  contract  to  purchase  a  business  was  entered  into 
by  the  son  alone,  the  purchase-money  being  payable  by  instal- 
ments, and  the  father  paid  a  sum  in  cash,  and  the  rest  was 
secured  by  the  joint  and  several  promissory  notes  of  the  father 
and  son,  it  was  held  that  the  case  was  not  one  of  advancement, 
but  merely  of  suretyship  (e).] 

8.  The  advancement  of  the  son  is  a  mere  question  of  intention, 
and,  therefore,  facts  antecedent  to  or  contemporaneous  with  the 
purchase  (/),  or  so  immediately  after  it  as  to  constitute  part  of  the 
same  transaction  {g),  may  properly  be  put  in  evidence  for  the 
purpose  of  rebutting  the  presumption.  Thus  it  will  not  be  held 
an  advancement,  if,  on  a  grant  of  copyholds  to  a  father  and  his 
son  for  their  lives  successive,  the  father  at  the  same  Court  sur- 
renders the  copyholds   to  the  use   of   his  will  (h),  or   obtains  a 


(a)  See  2  Sw.  599. 

(6)  Dyer  v.  Dyer,  2  Cox,  95  ;  S.  G. 
1  Watk.  Cop.  220. 

(c)  Woodman  v.  Morrel,  2  Freem. 
32,  reversed  on  the  re-hearing  (see 
note  by  Hovenden) ;  Shales  v.  Shales, 
lb.  252 ;  Sidmouth  v.  Sidmouth,  2 
Beav.  447  ;  Williams  v.  Williams,  32 
Beav.  370  ;  Batstone  v.  Salter,  19  L.  R. 
Eq.  250  ;  10  L.  R  Oh.  App.  431 ;  and 
see  Elliot  v.  Elliot,  2  Ch.  Ca.  231  ;  but 
see  Lloyd  v.  Bead,  1  P.  W.  607; 
Bedington  v.  Bedington,  3  Ridg.  190  ; 
Murless  v.  Franklin,  1  Sw.  17 ;  Scawin 
V.  Scawin,  1  Y.  &  0.  C.  C.  65. 

[(rf)  Be  Bichardson,  47  L.  T.  N.S. 
614.] 

[(e)  Be  Whitehouse,  37  Ch.  D.  683.] 

(/)  See  Williams  v.    Williams,  32 


Beav.  370  ;  Tucker  v.  Burrow,  2  H.  & 
M.  524 ;  Gollinson  v.  Collinson,  3 
De  G.  M.  &  G.  409 ;  Murless  v. 
Franklin  1  Sw.  17,  19  ;  Sidmouth  v. 
Sidmouth,  2  Beav.  447  :  Lloyd  v.  Bead, 

1  P.  W.  607  ;  Taylor  v.  Alston,  cited 

2  Cox,  96 ;  1  Watk.  Cop.  223  ;  Beding- 
ton V.  Bedington,  3  Ridg.  177 ;  Orey  v. 
Grey,  2  Sw.  594 ;  Bawleigh's  case,  cited 
Hard.  497  ;  Baylis  v.  Newton,  2  Vern. 
28  ;  Sliales  v.  Sliales,  2  Freem.  252  ; 
Scaioin  v.  Scawin,  1  Y.  &  C.  C.  C.  65  ; 
Glvristy  v.  Gourtenay,  13  Beav.  96. 

(g)  Bedington  v.  Bedington,  3  Ridg. 
196,  per  Lord  Loughborough  ;  Jeans 
V.  Gooke,  24  Beav.  521,  -per  M.  R. 

(h)  Prankerd  v.  Prankerd,  1  S.  & 
S.  1. 
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licence  from  the  lord  to  lease  for  years  (a),  or  takes  possession  by 
some  overt  act  immediately  consequent  upon  the  purchase  (b),  or 
serves  a  notice  with  a  view  of  taking  possession,  and  then  waives 
it  and  receives  the  rents,  &c.  (c),  [or  if  a  father  transfers  shares 
in  companies  into  his  son's  name  for  the  purpose  of  qualifying 
him  as  a  director  (d)]. 

So  the  father  may  prove  a  parol  declaration  of  trust  by  him-  Evidence 
self,  either  before  or  at  the  time  of  the  purchase,  not  that  it  ^g°^r^ti°jj 
operates  by  way  of  declaration  of  trust,  for  the  Statute  of  Frauds 
would  interfere  to  prevent  it ;  but  as  the  trust  would  result  to 
the  father,  were  it  not  rebutted  by  the  sonship  as  a  circumstance 
of  evidence,  the  father  may  counteract  that  circumstance  by  the 
evidence  arising  from  his  parol  declaration  of  intention  (e).  But 
his  evidence  is  admissible  for  the  purpose  of  proving  what  was 
the  intention  at  the  time  (/). 

On  the  other  hand,  the  son  may  produce  parol  evidence  to  Evidence  on  the 
prove  the  intention  of  advancement  (^),  and  a  fortiori  such  evi- P"*"  °^ **  °^^'*^- 
dence  is  admissible  on  his  side,  as  it  bends  to  support  both  the 
legal  operation  and  equitable  presumption  of  the  instrument  (h). 
And  it  seems  the  subsequent  acts  and  declarations  of  the  father 
may  be  used  against  him  by  the  son,  though  they  cannot  be 
used  in  his  favour  (i),  and  so  the  subsequent  acts  or  declarations 
of  the  son  may  be  used  against  him  by  the  father,  provided  he 
was  a  party  to  the  purchase,  and  his  construction  of  the  trans- 
action may  be  taken  as  an  index  to  the  intention  of  the  father  (_;') ; 

(a)  Sioift  V.  Davis,  8  East,  354,  note  2  Beav.  466  ;  Skeats  v.  Sheats,  2  Y.  & 

(a).  C.  C.  C.  9  ;   Ghristy  v.  Gourtenay,  13 

(6)  Lord  Eldon  could  scarcely  have  Beav.  96 ;  O'Brien  v.  Shiel,  7  Ir.  R. 

meant  more  than  this,  when  he  ob-  Eq.  255. 

served :     "  Possession  taken  by   the  (/)  Devoy  v.   Devoy,  3  Sm.   &  G. 

father  at  the  time  would  amount  to  403  ;  [and  see  Be  Gooch,  62  L.  T.  N.S. 

such  evidence."    Murless  v.  Franklin,  384]. 
1  Sw.  17.  (g)  Taylor  v.  Alston,  cited  2   Cox, 

(c)  Stock  V.  M'Avoy,  15  L.  R.  Eq.  96  ;   1  Watk.  Cop.  223  ;   Beckford  v. 

55.     In  this  case  evidence  was  given  Beckford,  Lofft,  490. 
that  the  father  said  it  should  be  his  (h)  See   Taylor  v.    Taylor,  1   Atk. 

son's  after  his  own  death,  but  V.  C.  386  ;  Lamplugh  v.  Lamplugh,  1  P.  W. 

Wickens  observed  :  "If  the  son  is  a  113  ;  Bedington  v.  Bedington,  3  Ridg. 

trustee  at  all,  he  is  wholly  a  trustee."  182,  195. 
lb.  58.  (i)  See   Bedington  v.  Bedington,   3 

[(d)  Be  Gooch,  62  L.  T.  N.S.  384,  liidg.  W5,19T  ;  Sidmouth  v.  Sidmouth, 

following  Ghilders  v.  Ghilders,  1  D.  G.  2   Beav.   455  ;    Stock  v.  M'Avoy,   15 

&  J.  482/1  L.  R.  Eq.  55. 

(e)  See   Williams  v.    Williams,  32  (j)  See  Murless  v.  Franklin,  1  Sw. 

Beav.  370 ;  Elliot  v.  Elliot,  2  Ch.  Ca.  20  ;  Pole  v.  Pole,  1  Ves.  76  ;  Sidmouth 

231 ;   Finch  v.   Finch,   15  Ves.    51  ;  v.  Sidmouth,  2  Beav.  455  ;  Scawin  v. 

Woodman  v.   Morrel,  2  Freem.   33  ;  Scawin,  1  Y.  &  C.  C.  C.  65  ;  Jeans  v, 

Birch  V.  Blagrave,  Amb.  266  ;   Gilb.  Cooke,  24  Beav.  521. 
Lex.  Preet.  271 ;  Sidmouthv.  Sidmouth, 
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Eule  not  to  be 
eluded  by  nice 
refinements. 


Eule  applies  to 
an  illegitimate 
child. 


Rule  applies  to 
daughters  as  well 


Rule  applies  to  a 
wife,  and  grand- 
child or  nephew, 
towards  whom 
the  purchaser 
stands  in  loco 
parentis. 


but  not  otherwise,  for  the  question  is,  not  what  did  the  son,  but 
what  did  the  father  mean  by  the  purchase  ? 

[Where  the  parties  to  the  transaction  are  alive  and  give 
evidence,  there  is  no  occasion  to  resort  to  any  presump- 
tion (a).] 

9.  From  the  manner  in  which  the  Court  has  disposed  of  the 
several  distinctions  we  have  been  considering,  one  general  prin- 
ciple is  to  be  extracted  applicable  to  every  case.  "  We  think," 
said  Chief  Baron  Eyre,  "  that  reasons  which  partake  of  too  great 
a  degree  of  refinement  should  not  prevail  against  a  rule  of 
property,  which  is  so  well  established  as  to  become  a  land-mark, 
and  which,  whether  right  or  wrong,  should  be  carried  through- 
out "  (5) ;  and  Lord  Eldon  to  the  same  effect  observed,  "  that  the 
Court  in  Dyer  v.  Dyer  meant  to  establish  this  principle,  that  the 
purchase  is  an  advance  piHmd  facie,  and  in  this  sense,  that  this 
principle  of  law  and  presumption  is  not  to  be  frittered  away  by 
mere  refinements  "  (c). 

10.  The  doctrine  of  advancement  has  been  applied  to  the  case 
of  even  an  illegitimate  son  (d) ;  for  it  is  said  the  principle  is,  that 
a  father  is  under  a  moral  duty  to  provide  for  his  child,  and  as 
the  obligation  extends  to  the  case  of  an  illegitimate  child,  he 
is  equally  entitled  to  the  benefit  of  the  presumption  (e).  But 
the  doctrine  will  not  be  applied  to  the  illegitimate  son  of  a 
legitimate  child  of  the  real  purchaser,  the  person  who  paid  the 
purchase-money,  though  such  purchaser  may  have  placed  himself 
in  loco  parentis  to  the  illegitimate  grandchild  (/). 

11.  It  has  been  said  that  the  presumption  of  advancement 
is  not  so  strong  in  favour  of  a  daughter  as  of  a  son,  because 
daughters  are  not  generally  provided  for  by  a  settlement  of  real 
estate  (g) ;  but  the  distinction  has  been  contradicted  by  more 
than  one  decision,  and  does  not  now  exist  (A). 

12.  Advancement  will  be  presumed  in  the    case  of  a  loife  (i). 


[(a)  Per  Lindley,  L.  J.,  Ex  parte 
Cooper,  W.  N.  1882,  p.  96.] 

(6)  2  Cox,  98  ;  1  Watk.  Cop.  226. 

(c)  Finch  v.  Finch,  15  Ves.  50. 

(d)  Beckford  v.  Beckford,  Loflft,  490  ; 
Fearne's  P.  W.  327  ;  and  see  Soar  v. 
Foster,  4  K.  &  J.  160 ;  Kilpin  v.  Kilpiii, 
1  My.  &  K.  520 ;  Tucker  v.  Burrov),  2 
H.  &  M.  525. 

(e)  See  Fonb.  Eq.  Tr.  123,  note  (i), 
4th  ed. 

(/)  Tmker  v.  Burrow,  2  H.  &  M. 
515. 

(g)  Gilb.  Lex.  Prat.  272, 


(h)  Lady  Gorge's  case,  cited  Cro.  Car. 
550,  2  Sw.  600  ;  Jennings  v.  Selleck, 
1  Vern.  467  ;  and  see  Woodman  v. 
Morrel,  2  Freem.  33  ;  Olark  v.  Dan- 
vers,  1  Ch.  Ca.  310. 

(i)  Kingdome  v.  Bridges,  2  Vern.  67 ; 
Olirist's  Hospital  v.  Budgin,  Id.  683  ; 
Back  V.  Andrews,  Id.  120  ;  Glaister  v. 
Heiver,  8  Ves.  199,  per  Sir  W.  Grant ; 
Rider  v.  Kidder,  10  Ves.  367,  per  Lord 
Eldon  ;  Gilb.  Lex.  Prset.  272  ;  Durn- 
mer  v.  Pitcher,  2  M.  &  K.  262  ;  and 
see  Lloyd  v.  Pughe,  14  L.  E.  Eq.  241  : 
8  L.  K.  Ch.  App.  88. 
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and  this  presumption  may,  as  in  that  of  a  child,  be  rebutted  by 

the  special  circumstances  under  which  the  transfer  was  made  (a) ; 

but  no  presumption  will  arise  in  favour  of  a  reputed  wife,  being 

the  sister  of  a  former  wife,  and  therefore  not  legally  married  (6). 

And  the  presumption  will  be  made  where  the  purchase  is  taken 

in  the  name  of  a  grandchild,  where  the  father  is  dead  (c),  or  of  a 

nephew  who  had  been  adopted  as  a  son  (d) ;  but  it  seems  that 

the  advancement    will  not   be   presumed  in   favour   of  a   more 

remote  relation,  and  A  fortiori  not  of  a  stranger,  though  the  real 

purchaser  may  have  placed  himself  in  loco  parentis  (e). 

ri3.  The  doctrine  of  advancement  has  been  applied  to  the  case  [Investment  m 
,  1,        ,.,..  „,.         ,-,.    joint  names  of 

of  an  investment  by  a  husband  in  the  joint  names  oi  himself,  his  purchaser,  wife, 

wife  and  strangers  (/).]  ^""^  strangers.] 

14.  The  cases  of  advancement  are  generally  those  of   a  father.  Case  of  a  mother. 

but  [the  question  has  arisen  on  several   occasions   whether  the 

principle  is   applicable   as   between  mother  and  child,  and  has 

given  rise  to  some  difference  of  opinion.     On  the  balance  of  the 

authorities  as  well  as  on  principle,  it  would  seem  that  the  true 

rule  is,  that,  as  a  Court   of  Equity  recognises  no  such  obligation 

according  to  the  rules  of  equity  in  a  mother  to  provide   for  her 

child  as  exists  in   the   case   of  a   father,   so  the  mere  purchase 

or  investment  in  the  name  of  the  child  is  not  sufficient  per  se 

to  raise  a  presumption  of  advancement,  but  to  entitle  the  child 

to  the  property   there  must   be  some  evidence  of  intention  on 

the  part  of  the  mother,  either  to  place  herself  in  loco  parentis  or 

to  advance  the  child.     However,  very  slight  evidence  of  intention 

is   sufficient,    there  being  very  little   additional  motive  required 

beyond  the   relationship   to  induce  a  mother  to  make  a  gift  to 

her  child  (cf).     The  principle]  does  not  apply  to  a  stepmother  (h). 

(a)  Marshall  v.  Grutwell,  20  L.  K.  ance  Soc,  (1902)  1  Cli.  282,  v.  sup. 

Eq.  328  ;  and  M.R.  further  observed  :  p.  184  ;]  but  see  the  analogous  class 

"  Now  in  all  the  cases  in  which  a  gift  of  cases  in  referenceto  double  portions, 

to  the  wife  has  been  held  to  have  Powys  v.  Mansfield,  3  My.  &  Cr.  359, 

been  intended,  the  husband  has  re-  &c.,  inf.  Chap.  XVII.  s.  1. 

tained  the  dominion  over  the  fund  in  [(/)  ReEykyn's  Trusts,  6  Ch.  D.  115.] 


this  sense,  that  the  wife  during  the  [(g)  Be  Be  Visme,  2  De  G.  J.  &  Sm. 

lifetime    of    the    husband    has    had  17  ;  Bennet  v.  Bennet,  10  Ch.  D.  474  ; 

no  power  independently  of  him,  and  Be  Orme,  50  L.  T.  N.S.  51  ;  but  see 

the  husband  has  retained  the  power  Sayre  v.  Hughes,  5  L.   R.  Eq.  376  ; 


of  revoking  the  gift."    lb.  330,  sed  qu. 

(5)  Soar  V.  Foster,  4  K.  &  J.  152. 

(c)  Ebrand  v.  Dancer,  2  Ch.  Ca.  26 
and  see  Lloyd  v.  Bead,  I  P.  W.  607 
Currant  v.  Jago,  1  Coll.  265,  note  (c) 
Tucker  v.  Burrow,  2  H.  &  M.  525 
Fowkesv.  Pascoe,  lOL.  R.  Ch.  App.  343, 


Batstone  v.  Salter,  10  L.  R.  Ch.  App. 
431  ;  and  the  provision  of  s.  21  of  the 
Married  Women's  Property  Act,  1882, 
rendering  a  married  woman  having 
separate  property  liable  for  the  main- 
tenance of  her  children,  may  be 
material.] 


{d)  Currant  v.  Jago,  1  Coll.  261.  (h)  Todd  v.  Moorhouse,  19  L.  R.  Eq. 

(e)  See  Tucker  v.  Burrow,  2  H.  &      69. 
M,  515  ;  [Be  Scottish  Equitable  Assur- 


200 


PURCHASE    IN    NAME    OF    A    CHILD 


[CH.  IX.  S.  2 


Purohase-money 
not  paid,  a  debt 
from  parent. 


Advancement 
applies  to 
personalty. 


Solicitor. 


15.  Where  the  purchase  is  held  to  be  an  advancement,  and  the 
purchase-money  has  not  been  paid,  it  will  be  a  charge  on  the 
father's  assets  as  an  ordinary  debt  (a);  and  the  conveyance, 
where  the  contract  in  favour  of  the  wife  or  child  remains  to  be 
executed,  will  be  made  to  the  wife  or  child,  though  the  real 
purchaser's  executor  pays  the  purchase-money,  for  it  is  not  the 
case  of  a  volunteer  (viz.  the  wife  or  child)  calling  for  specific 
performance,  but  the  vendor  on  his  side  has  a  right  to  enforce  the 
contract  and  compel  payment  of  the  price,  and  then  the  Court 
settles  the  conveyance  in  the  form  in  which,  according  to  the  con- 
tract, it  was  meant  to  be  taken,  viz.  in  favour  of  the  wife  or  child  (&). 

16.  Of  course,  the  doctrine  of  advancement  applies  to  personal 
as  well  as  real  estate ;  as  where  a  father  purchases  stock  in  the 
name  of  his  son  (c),  or  daughter  {tl),  [or  transfers  stock  into  the 
joint  names  of  a  married  daughter  and  her  husband  (e)]. 

17.  Where  money  was  lent  out  upon  a  bond  in  the  name  of 
a  person  who  was  both  son  and  solicitor  of  the  owner  of  the  sum 
lent,  it  was  held  that  the  particular  relation  of  solicitor  prevented 
the  application  of  the  general  rule  (/). 


(a)  Bedington  v.  Redington,  3  Hidg. 
196,  see  200  ;  and  see  Nicholson  v. 
Mulligan,  3  Ir.  R.  Eq.  308. 

(b)  Drew  v.  Martin,  2  H.  &  M. 
130  ;  and  see  Nicholson  v.  Mulligan 
3  Jr.  R.  Eq.  308. 

(c)  Bummer  v.  Pitcher,  2  M.  &  K. 
263  ;  Sidmouth  v.  Sidmouth.  2  Beav. 
447 ;  Hepworth  v.  Hepworth,  11  L.  R. 
Eq.  10;  Foxv.  Fox,  15  Ir.  Ch.  Rep. 


89  ;  and  see  Bone  v.  Pollard,  24  Beav. 
283  ;  Devoy  v.  Devoy,  3  Sm.  &  G. 
403. 

(d)  O'Brien  v.  Shiel,  7  Ir.  R.  Eq. 
255. 

[(e)  Batstone  v.  Salter,  10  L.  R.  Ch. 
App.  431.] 

(/)  Garrett  v.  Wilkinson,  2  De  G.  & 
Sm.  244. 
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CHAPTEE  X 


OF   CONSTRUCTIVE   TRUSTS 


1.  A    constructive   tnost     (a)    is   raised   by    a    Court    of   Equity  General  doctrine. 

wherever  a  person,  clothed  with  a  fiduciary  character,  gains  some 

personal     advantage     hy     availing    himself    of  his    situation   as 

trustee;  for  as  it  is  impossible  that  a  trustee  should  be   allowed 

to  make  a   profit  by  his  office,  it  follows  that  so  soon  as  the 

advantage  in  question  is  shown  to  have  been   acquired  through 

the  medium  of  a  trust,  the  trustee,  however  good  a  legal  title  he 

may  have,  will  be  decreed  in  equity  to  hold  for  the  benefit  of  his 

cestui  que  trust. 

2.  A  common   instance   of  a  constructive  trust  occurs  in   the  Renewal  of  leases. 
renewal  of  leases ;  the  rule  being,  that  if  a  trustee  (i),  or  executor  (c), 
or  even  an  executor  de  son  tort  (d),  renew  a  lease  in  his  own  name, 
he  will  be  deemed  in  equity  to  be  trustee  for  those  interested 
in  the  original  term. 

The  leading  authority  upon  this  subject  is  Sandford  v.  ^eecA,  Rumford  Market 
commonly  called  the  Eumford  Market  Case  (e).  A  lessee  of  the 
profits  of  a  market  had  devised  the  lease  to  a  trustee  for  an 
infant,  and  the  trustee  applied  for  a  renewal  on  behalf  of  the 
infant,  which  was  refused,  on  the  ground  that  there  could  be  no 
distress  of  the  profits  of  a  market,  but  the  remedy  must  rest 
singly  in  covenant,  of  which  an  infant  was  incapable.     Upon  this 

(a)  As  to  tlie  meaning  of  the  term  wicke  ;  KilUcIc  v.  Flexney,  4  B.  C.  C 
"constructive  trust,"  see  page  124,  161;  Pickering  v.  Vowles,  1  B.  C.  C. 
sup.  198,  per  Lord   Thurlow  ;   Luckin   v. 

(b)  Griffin  v.  Ch-iffin,  1  Soh.  &  Lef.  Rushworth,  Fincli,  392  ;  Anon.  2 
354j  per  Lord  Redesdale  ;  Pickering  v.  Ch.  Ca.  207  ;  and  see  Mulvany  v. 
Vowles,  1  B.  C.  C.  1Q8,  per  Lord  Thur-  Dillon,  1  B.  &  B.  409  ;  Fosbrooke  v. 
low ;  Pierson  v.  Shore,  1  Atk.  480,  per  Balgwj,  1  M.  &  K.  226  ;  Owen  v. 
LordHardwicke;  iVes6ii<v.  JVederemc/c,  Williams,  Amb.  734;  Ncshitt  v. 
1  B.  &  B.  46,  per  Lord  Manners  ;  Ttir-  Tredennick,  1  B.  & .  B.  46,  per  Lord 
ner  v.  Hill,  11  Sim.  13,  per  Sir  L.  Manners  ;  [Kelly  v.  Kelly,  8  Ir.  R. 
Shadwell.  Eq.  403]. 

(c)  Walley  v.  Walley,  1  Vern.  484  ;  {d)  Mulvany  v.  Dillon,  1  B.  &  B, 


Holt  V.  Holt,  1  Ch.  Ca.  190  ;  Ahney  v.       409. 

Miller,  2  Atk.  597,  per  Lord  Hard-  (e)  Sel.  Ch.  Ca.  61, 
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Rule  applicable 
te  tenant  for  life, 
&c. 


the  trustee  took  a  lease  for  the  benefit  of  himself ;  but  Lord  King 
said :  "  I  very  well  see,  if  a  trustee,  on  the  refusal  to  renew,  might 
have  a  lease  to  himself,  few  trust  estates  would  be  renewed  to 
cestuis  que  use.  This  may  seem  hard,  that  the  trustee  is  the  only 
person  of  all  mankind  who  might  not  have  the  lease,  but  it  is 
very  proper  that  the  rule  should  be  strictly  pursued,  and  not  in 
the  least  relaxed."  And  so  he  decreed  the  lease  to  be  assigned 
to  the  infant. 

3.  Upon  the  same  principle,  if  a  person,  possessing  only  a 
partial  interest  in  a  lease,  as  a  tenant  for  life  (a),  though  with  an 
absolute  power  of  appointment,  but  which  he  does  not  exercise  (I), 
a  mortgagee  (c),  devisee  subject  to  debts  and  legacies  (d),  or  to 
an  annuity  (e),  or  partner  (/),  renew  the  term  upon  his  own 
account,  he  shall  hold  for  the  benefit  of  all  parties  interested  in 
the  old  lease;  for  in  consideration  of  equity  the  subject  of  the 
settlement  is  not  only  the  lease,  but  also  the  right  of  renewal ; 
and  no  person  taking  only  a  limited  interest  can  avail  himself  of 
the  situation  in  which  the  settlement  has  placed  him  to  obtain 
a  disproportionate  advantage  in  derogation  of  the  rights  of  others 
who  have  similar  claims. 

[So  where  a  lessee  had  assigned  the  original  lease  by  way  of 
settlement,  and  subsequently,  without  disclosing  the  settlement, 
took  a  new  lease  for  a  longer  term  in  consideration  of  (in  addition 

benefitof  the  purchasefor  his  children, 
who  were  beneficiaries]. 

(6)  Brookman  v.  Hales,  2  V.  &  B.  45. 

(c)  Bushworth's  case,  Freem.  13  ; 
Nesbitt  V.  Tredmnick,  1  B.  &  B.  46, 
per  Lord  Manners. 

(d)  Jackson  v.  Welsh,  LI.  &  G.  Rep. 
t  Plunket,  346. 

(e)  Winslow  v.  Tighe,  2  B.  &  B. 
195;  Htubhs  v.  Both,  Id.  548;  and 
see  Webb  v.  Liujur,  2  Y.  &  C.  247  ; 
Jones  \.  Kearney,  1  Conn.  &  Laws.  34. 
[In  the  text  of  the  tenth  edition  of  this 
work  the  words  "  a  joint  tenant "  were 
inserted  here,  the  case  of  Palmer  v. 
Young,  1  Vern.  276,  being  referred  to 
as  an  authority  j  ustif y ing  the  inser- 
tion ;  but  in  the  recent  case  of  Be 
Biss,  (1903)  2  Ch.  (C.A.)  40,  63,  65, 
it  is  shown  that  the  report  in  1 
Vernon  was  incw'rect,  and  a  more 
correct  report  is  given.] 

(/)  Featherstonhaugh  v.  Fenwich,  1 7 
Ves.  298  ;  Ex  parte  .Grace,  1  Bos.  & 
Pul.  376  ;  Olegg  v.  Fishrnkk,  1  Mac.  & 
Q.  294  ;  Glegg  v.  Edmondson,  8  Pe  G, 
M.  &  G.  787. 


(a)  Eyre  v.  Dolphin,  2  B.  &  B.  290  ; 
Biiwe  V.  Chichester,  Amb.  715  ;  Goppin 
V.  Fernyhough,  2  B.  C.  C.  291  ;  Picker- 
ing V.  Vowles,  1  B.  C.  C.  197  ;  Taster 
V.    Marriott,    Amb.    668 ;     Owen    v. 
Williams,  Id.  734  ;  and  see  James  v. 
Dean,  11  Ves.  383  ;  S.  C.  15  Ves.  236  ; 
Kempton  v.  Packman,  cited  7  Ves.  176  ; 
Qiddings   v.    Giddings,  3   Euss.  241  ; 
Nesbitt  V.  Tredennick,  1  B.  &  B.  46, 
per  Lord  Manners ;   Grop  v.   Norton, 
9  Mod.  233  ;  Buckley  v.  Lanauze,  LI. 
&  G.  Rep.  t  Plunket,  327  ;  Tanner  v. 
Elwm-thy,   4    Beav.   487  ;    Waters   v. 
Bailey,  2  Y.  &  C.  C.  C.    218 ;   Fern 
V.  Edwards,  3  K.  &  J.  564 ;  1  De  G. 
&  J.  598  ;  Stratton  v.  Murphy,  1  Ir. 
Rep.  Eq.  345  ;  and  other  cases  cited 
Wh.  &  Tud.  6th  ed.  p.  53,  in  the  note 
to  Keech  v.  Sandford.     See  also  Hill 
V.  Hill,  8  Ir.  R.  Eq.  140,  622  ;  In  the 
matter  of  P.  Dane,  5  Ir.  R.  Eq.  498  ; 
[Be  Lord  Ranelagh's  Will,  26  Ch.  D. 
590  ;  and  see  Griffith  v.  Oimn,  (1907) 
1    Ch.  195,  where  the  husband  of  a 
tenant    for    life,    having    purchased 
from  mortgagees  of  the  settled  pro- 
perty, was  held  to  be  a  trustee  of  the 
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to  a  money  payment)  the  surrender  of  the  lease  which  was 
erroneously  stated  to  be  vested  in  him,  the  renewed  lease  was 
held  to  be  bound  by  the  settlement  (a). 

The  mere  circumstance,  however,  that  a  person  is  interested  in 
an  old  lease  does  not  preclude  him  from  obtaining  a  new  lease 
for  his  own  benefit,  and  in  order  that  he  should  be  held  to  be  a 
constructive  trustee  of  the  new  lease,  his  position  must  be  such 
that  he  owes  some  duty  to  the  other  persons  interested  (&).] 

4.  Even  where  a  testator  was  possessed  of  leaseholds,  and  de-  Even  to  a  yearly 
vised  all  his  interest  therein  to  A.  for  life,  remainder  to  B.,  and  *™*"*- 

the  lease  having  expired  in  the  testator's  lifetime,  he  was  at  his 
death  a  mere  yearly  tenant,  it  was  held  that  A.,  having  renewed 
the  lease,  must  hold  it  upon  the  limitations  of  the  will,  for  the 
yearly  tenancy  was  an  interest  capable  of  transmission  by  devise ; 
and  the  tenant  for  life  could  not,  by  acting  on  the  good-will  that 
accompanied  the  possession,  get  the  exclusive  benefit  of  a  more 
durable  term  (c). 

[So  if  the  legal  personal  representative  of  a  tenant  from  year  to 
year  of  lands  in  Ireland  procure,  by  reason  of  any  tenant  right 
custom,  a  renewal  of  the  tenancy  or  a  re-grant  to  himself,  he  will 
take  the  lands  impressed  with  a  trust  for  the  benefit  of  the  estate 
of  the  deceased  tenant  (d).] 

5.  But  if  a  testator  be  merely  tenant  at  will,  or  at  sufferance,  Case  of  tenant 
then,  if  the  executor  renew,  he  is  not  a  trustee  for  the  devisees,  for  g^Xrance.* 
as  there  was  no  interest  upon  which  the  will  could  operate,  there 

was  in  fact  no  devise  («).  And  so,  where  a  testator  possessed 
leaseholds  for  years  and  was  in  possession  of  other  lands  without 
title  under  the  mistaken  impression  that  they  were  contained  in 
the  lease,  and  devised  the  lands  he  held  upon  lease  to  A.,  his  exe^ 
cutrix,  for  life,  with  remainder  over,  and  A.  obtained  a  lease  of 
the  lands  not  passed  by  the  will,  it  was  ruled  that  no  trust  attached 
upon  the  term  in  favour  of  the  remainderman  (/).  But  although 
the  devisees  cannot  claim  in  these  cases,  the  executor  himself  will 
not  be  allowed  to  keep  the  beneficial  interest ;  but  it  will  be  an 
accretion  to  the  general  estate  (g). 

[(a)  Be  Lulham,  53  L.  J.  N.S.  Ch.  Eq.  403.] 
928  ;  32  W.  E.  1013  ;  affirmed  33  W.  (e)  SeeJimies  v.  Dean,  11  Ves.  391, 

R.  788  ;  53  L.  T.  N.S.  9.]  392. 

[(6)  Ee  Biss,  (1903)  2  Ch.  (C.A.)  40.]  (/)  Rawe  v.  Ghiclmter,  Amb.  715. 

(c)  James  v.   Dean,  11   Ves.   383;  (g)  James  v.  Dean,  11  Ves.  392,^67- 

S.  C.  15  Ves.  236  ;  lie  Tottenham,  16  Lord  Eldon.     In  Rawe  v.   Chichester, 

Ir.  Ch.  Rep.  118.  u6i  sup.,  the  executrix  was  also  residii- 

[(d)  M^Gracken  v.  McClelland,  11  Ir.  ary  legatee. 
R.  Eq.  172  ;  Kelly  v.  Kelly-,  8  Ir.  R, 
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Agent  of  trustee        6.  Neither  can  an  agent  (a),  or  other  person  acting  under  the 
Ws'ow/benlfit'^  authority  of  a  trustee,  executor,  or  tenant  for  life,  renew  for  his 

own  benefit  (&). 
sell  the  right'of        ^-  -^^^   ^^'  instead  of   taking  a  renewal  himself,  the   trustee, 
renewal.  executor.  Or  tenant  for  life,  dispose  of  the  right  of  renewal  for 

a  valuable  consideration,  the  purchase-money  will  be  subjected  in 
equity  to  the  trusts  of  the  settlement;   for  if  a  person  cannot 
appropriate  the  renewal  to  himself,  the  Court  will  not  suffer  him 
to  sell  for  his  own  benefit  (c). 
droumstenc'S''''        ^-  ^^  ^he  preceding  cases  the  rules  of  equity  will  still  hold  good, 
will  not  vary  the  though  the  lease  had  not  customarily  been  renewed  {d),  or  the 
°  ■         period  of  the  old  lease  had  actually  expired  («),  or  the  renewal 

was  for  a  different  term,  or  at  a  different  rent  (/),  or  instead  of  a 
chattel  lease,  was  for  lives  (g),  or  other  lands  were  demised  not 
comprised  in  the  original  lease  Qi),  or  the  landlord  refused  to 
renew  to  the  cestui  que  trust  (i),  or  the  co-trustees  refused  to  con- 
cur in  a  renewal  for  the  cestui  que  trust's  benefit  (/),  or  the  lessee 
having  purchased  the  immediate  reversion,  being  a  term  of  years, 
took  the  renewal  from  the  superior  landlord  (k). 
Nesbitt  V.  Tre-         9.  But  where  a  lessee  of  lands  in  Ireland  charged  a  lease  with 

dennick.  .    .  .  -_  . 

a  jointure,  and  then  mortgaged  %t  to  JNewcomen  and  again  to 
Nesbitt,  and  afterwards  the  rent  falling  in  arrear,  the  landlord  re- 
covered possession  upon  ejectment,  and  the  lessee  allowed  six 
months  (the  period  of  redemption  by  the  lessee  fixed  by  statute) 
to  pass  without  tendering  the  rent,  fines,  and  costs,  and  Nesbitt 
(who  as  mortgagee  had  three  months  longer  to  redeem  under  the 
statute),  sent  notice  to  the  lessee  that  he  would  not  redeem,  but 
that  if  the  lessee  himself  did  not  proceed,  he  should  make  the  best 
bargain  he  could  with  the  landlord,  and  then  offered  to  take  a 
new  lease,  to  commence  from  the  expiration  of  three  months,  with 
a  proviso,  that  if  any  other  of  the  parties  interested  should  make 

{a)  Griffin  v.  Giiffin,  1  Soh.  &  Lef.  409 ;  James  v.  Dean,  1 1  Ves.  383 ;  S.  0. 

353  ;  and  see  FAwards  v.  Lewis,  3  Atk.  15  Ves.  236,  &c. 

538  ;   Mulvany  v.  Dillon,  1   B.  &  B.  (g)  Eyre  v.  Dolphin,  2  B.  &  B.  299. 

417  ;  [Be  Lulham,  53  L.  J.  N.S.  Ch.  (h)  Giddings  v.    Giddings,  3   Russ. 

928  ;  32  W.  R.  1013  ;  affirmed  33  W.  241  ;   [Re  Morgan,   18  Ch.  D.  (C.A.) 

R.  788  ;  53  L.  T.  N.S.  9].  93].     But  the  lease  of  the  additional 

(6)  Edwards  v.  Lev-is,  3  Atk.  538.  lands  will  not  be  a  graft,  Acheson  v. 

(c)  Oioen  V.  Williams,  Amb.  734.  Fair,  2  Conn.  &  Laws.  208. 

{d)  See    FeatherstonJumgh    v.    Fi'ii-  (i)  Keech  v.  Sandford,  Sel.  Ch.  Ca. 

wick,  17  Ves.  298  ;  Mulvany  v.  Dillon,  61  ;  Griffin  v.  Griffin,  1  Sch.  &   Lef. 

1  B.  &  B.  409  ;  Eyre  v.  Dolphin,  2  B.  353  ;  [but  see  Re  Biss,  (1903)  2  Ch. 

&  B.  290  ;  Killick  v.  Flexneij,  4  B.  C.  (C.A.)  40,  v.  sup.  p.  202]. 

C.  161.  (i)  Bleioebt  v.  Millett,  7  B.  P.  C.  367. 

(e)  Edwards  v.  Lewis,  3  Atk.  538,  (4)  Giddings  v.    Giddings,  3   Russ. 

per  Lord  Hardwicke.  241. 

(/)  Mulvany  v.  Dillon,  1  B.  &  B, 
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a  lodgment  before  that  time,  the  agreement  should  be  void,  Lord 
Manners  said  that  in  all  the  previous  cases  the  party  had  obtained 
the  renewal  by  being  in  possession,  or  it  was  done  behind  the 
back,  or  by  some  contrivance  in  fraud  of  those  who  were  in- 
terested in  the  old  lease,  and  there  was  either  a  remnant  of  the 
old  lease,  or  a  tenant-right  of  renewal,  on  which  the  new  lease 
could  be  ingrafted;  but  that  here  no  part  of  Nesbitt's  conduct 
showed  a  contrivance,  nor  was  he  in  possession,  and  all  that 
Nesbitt  treated  for  was  a  new  lease,  giving,  however,  full 
opportunity  to  the  lessee  to  dispose  of  his  interest,  or  to  renew, 
if  he  was  enabled  to  do  so.  And  under  these  circumstances  his 
Lordship  held  that  the  lease  granted  to  the  mortgagee  was  not 
bound  by  any  trust  for  the  mortgagor  (a). 

10.  A  trustee  or  executor  who  has  renewed  a  lease  has  a  lien  Lien  for  expenses 

,        .  ,    of  renewal, 

upon  the  estate  tor  the  costs  and  expenses  or  the  renewal,  with  or  permanent 

interest  (b) ;  and  where  lands  are  taken  under  the  new  lease  that  improvements. 

were  not  comprised  in  the  original  lease,  the  Court  will  apportion 

the  expenses  according  to  the  value  of  the  respective  lands  (c). 

The  trustee  will  also  be  allowed  for  money  subseq^uently  laid  out 

in  lasting  improvements  (d),  though  made  during  the  suit  for 

recovering  the  lease  (e).     [So  where  a  tenant  for  life,  having,  as 

such,  a  statutory  right  of  pre-emption,  purchases  on  his   own 

account  and  executes  permanent  improvements,  he  is  entitled  to 

be   recouped   his   expenditure   to   the   extent   of    the    improved 

value  (/).] 

11.  In  the  case  of  a  renewal  by  tenant  for  life,  if  he  put  in  his  Expenses  iu- 
own  life,  he,  of  course,  can  have  no  claim  to  reimbursement  (g),  but  for  life. 

if  he  put  in  the  life  of  another,  the  expenses  will  be  apportioned 
at  the  death  of  the  tenant  for  life,  according  to  the  time  of  his 
actual  enjoyment  of  the  renewed  interest  (h) ;  and  his  estate  will 
be  a  creditor  on  the  premises  for  the  apportionment,  though  the 
remaindermen  be  his  own  children,  who  resist  the  claim  on  the 
ground  of  advancement  (i). 

12.  In   the   case    of    a    testator   devising  all   his   interest    in  Contribution 

to  fine  by 

(a)  Nesbitt  v.  Tredennich,  1  B.  &  B.  {cl)  Holt  v.  Holt,  1  Ch.  Ca.  190  ;  Law-  ^i^n^ita^ts. 

29.  rence  v.  Maggs,  1  Eden,  453  ;  Stratton 


(b)  Holt  V.  Holt,  1  Ch.  Ca.  190 
Bawe  V.  Chichester,  Amb.  715,  see  720 
Goppin  V.  FernyhoiCgh,  2  B.  C.  0.  291 
Lawrence  v.  Maggs,  1  Eden,  453 
Pickering  v.  Vowles,  1  B.  C.  C.  197 


V.  Murphy,  1  Ir.  Rep.  Eq.  361  ;  [and 
see  Rowley  v.  Ginnever,  (1897)  2  Ch. 
5031. 

(e)  Walley  v.  Walley,  1  Vern.  184. 
[(/)  Rowley  v.  Ginnever,  ubi  sup.^ 
James  v.  Dean,  11  Ves.  383  ;  Kempton  (g)  Lawrence    v.    Maggs,    1    Eden, 

V.  Packman,  cited  7  Ves.  176.  453. 

(c)  Giddings  v.    Giddings,   3   Russ.  Qi)  See  post,  Chap.  XV. 

241.  (i)  Lawrence  v.  Maggs,  1  Eden,  4j 


ij.i. 
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Tei'iTis  of  assign' 
ment  by  the 
trustee. 


Aooounting  for 
mesne  rents 
and  profits. 


leaseholds  subject  to  an  annuity,  the  question  of  the  annuitant's 
contribution  has  been  differently  regarded  by  different  judges.  In 
Maxwell  v.  Ashe  {a),  the  case  of  a  will,  Sir  John  Strange  decided 
that  the  annuitant  was  not  bound  to  contribute  ;  and  in  Moody  v. 
Matthews  (b),  where  a  feme  sold  an  annuity  to  A.  for  his  life,  out 
of  tithes  held  by  her  upon  lease,  and  covenanted  to  pay  the 
annuity,  and  that  the  tithes  should  continue  subject  to  it  during 
the  life  of  A.,  and  the  feme  married  and  died,  and  the  husband, 
who  took  the  term  by  survivorship,  renewed  at  his  own  expense, 
Sir  W.  G-rant  determined  that  the  annuitant  was  not  to  be  called 
upon  to  contribute,  for  that  would  be  to  make  him  pay  the  con- 
sideration twice,  and  he  said  the  case  of  Maxwell  v.  Ashe  was  decisive. 
On  the  other  hand,  it  was  ruled  by  Lord  Manners,  in  the  case  of 
a  will,  that  the  annuitant  must  contribute  in  proportion  to  his 
interest  in  the  property ;  for  though  the  testator  had  given  no 
direction  upon  this  point,  it  was  incident  to  this  sort  of  tenure  (c). 
At  the  time  of  this  decision,  his  Lordship  was  not  aware  of  the 
cases  before  Sir  J.  Strange  and  Sir  W.  Grant ;  but  on  a  subsequent 
occasion,  when  the  same  point  again  arose  before  him,  he  adhered 
to  the  same  opinion,  notwithstanding  those  authorities,  for  "  all  the 
legatees,"  he  said,  "  appear  to  have  been  equally  th^  objects  of  the 
testator's  favour.  Could  it  have  been  Ms  intention  that  one  of 
them  alone  should  bear  the  expense  of  the  renewal,  and  that  the 
others  should  receive  the  full  amount  of  their  annuities  without 
any  deduction  ? "  (d). 

13.  In  making  the  assignment  to  the  cestui  que  trust  the  trustee 
will  also  be  indemnified  against  the  personal  covenants  which  he 
entered  into  with  the  lessor  (e) ;  and  on  his  own  part  must  clear 
the  lease  of  all  encumbrances  created  by  himself,  except  under 
leases  at  rack-rent  (/). 

14.  The  trustee  must  also  account  to  the  cestui  que  trust  for  the 
mesne  rents  and  profits  which  he  has  received  from  the  estate  (g), 
and  also  for  any  sub-fines  that  may  have  been  paid  to  him  by 
underlessees  (h).  And  the  cestui  que  trust,  though  the  lease  which 
was  the  ground  of  his  equity  has  since  actually  expired,  may  still 


(a)  Cited  7  Ves.  184. 

(6)  7  Ves.  174  ;  and  see  Jones  v. 
Kearney,  1  Conn.  &  Laws.  47  :  Thomcts 
V.  Burne,  1  Dru.  &  Walsh,  657. 

(c)  Winslow  V.  Tighe,  2  B.  &  B.  195. 

Id)  Stubbs  V.  Both,  2  B.  &  B.  548. 

(e)  Giddings  v.  Giddings,  3  Russ. 
241  ;  Keech  v.  Scmdford,  Sel.  Ch.  Ca. 
61. 

(/)  Bouies  V.  Stewart,  1  Sch.  &  Lef. 


209,  see  230. 

((/)  Giddings  v.  Giddings,  Keech  v. 
Sandford,  ubi  sup.;  Mulvany  v.  Dillon, 
1  B.  &  B.  409  ;  Walky  v.  Walley, 
1  Vern.  484  ;  Luckin  v.  Rushwoiih, 
Finch,  392  ;  Bleioett  v.  Millett,  7  B.  P. 
C.  367. 

(h)  Mawe  v.  Chichester,  Amb.  715, 
see  720. 
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call  for  an  account  of  the  rents  and  profits  (a).  In  the  case  of  a 
renewal  by  tenant  for  life,  the  account  will  of  course  be  restricted 
to  the  period  since  the  tenant  for  life's  decease  (&). 

15.  Hhexestui  que  trust  may  pursue  his  remedy  not  only  against  Remedy  against 
the  original  trustee,  executor,  or  tenant  for  life,  and  volunteers  oSerg^olaiming 
claiming  through  them  (c),  but   also  against  a  purchaser,  with  ^^^^^  ^^^  lessee. 
notice  express  or  implied  of  the  plaintiffs  title  (d) ;  and  a  pur- 
chaser will  be  deemed  to  have  had  notice  if  the  lease  assigned  to 

him  recited  the  surrender  of  a  former  lease  which  recited  the 
surrender  of  a  previous  lease,  in  which  mention  was  made  of  the 
settlement  under  which  the  cestui  que  trust  claims  («) ;  and  the 
volunteer  or  purchaser  with  notice  will  not  be  helped  by  a  fine 
levied  (/),  or  even  by  a  release  from  the  cestui  que  trust,  if  executed 
by  him  while  in  ignorance  of  the  facts  of  the  case  (g).  However, 
a  purchaser  will  stand  in  the  place  of  his  assignor  in  respect  of 
any  allowances  for  expenses  incurred  in  the  renewal  (h). 

16.  A  cestui  que  trust  will  be  barred  of  his  remedy  if  he  be  Limitation  of 
guilty  of  long  acquiescence,  as,  in  one  case,  for  a  period  of  fifteen  "^^" 
years  (i) ;  and  in  another  case  concerning  a  lease  of  mines  (which 

stand  on  a  peculiar  footing),  relief  was  refused  after  a  period  of 
nine  years  (/) ;  and  continual  claim  by  the  cestui  que  trust,  if 
without  any  effective  step  to  enforce  the  right,  will  be  of  no 
avail  (k). 

17.  If  the  trustee  of  a  lease  become  the  purchaser  of  the  reversion  Case  of  trustee 
Sir  W.  Grant  said,  that,  as  he  thereby  intercepts  and  cuts  off  the  chasin^thT'^' 
chance  of  future  renewals,  and  consequently  makes  use  of  his  reversion, 
situation  to  prejudice  the  interests  of  those  who  stand  behind  him, 

there  might  be  some  sort  of  equity  in  a  claim  to  have  the  reversion 
considered  as  a  substitution  for  those  interests,  but  his  Honour  was 
not  aware  of  any  determination  to  that  effect  (I).     [However,  it 

(a)  Eyre  v.  Dolphin,  2  B  &  B.  290.  (h)  Goppin  v.  Fmiyhough,  2  B.  C. 

(6)  James  v.  Dean,  11  Ves.  383,  see  C.  291. 
3QQ;  GiMin^/sv.  OiMings,  3 'Rnsa.  241.  (i)  Isald  v.  Fitzgerald,  cited  Owen 

(c)  Bowles  V.  Stewart,  1  Soh.  &  Lef.  v.  Williams,  Amb.  735,  737  ;  and  see 
209  ;  Eyre  v.  Dolphin,  2  B.  &  B.  290  ;  Norris  v.  Le  Neve,  3  Atk.  38  ;  Jackson 
Blewett  V.  Millett,  7  B.  P.  C.  367.  v.    Welsh,  LI.  &  G.   Rep.  t.   Plunket 

(d)  Goppin  V.  Fernyhough,  2  B.  0.  C.  346. 

291  ;  Walley  v.  Walley,  1  Vera.  484  ;  (j)  Glegg  v.   Edmondson,  8  De  G. 

Eyre  v.  Dolphin,  2  B.  &  B.  290  ;  Strat-  M.  &  Q.  787. 

ton  V.  Murphy,  1  Ir.  Rep.  Bq.  345.  (k)  Glegg  v.    Edmondson,  8   De  G. 

(e)  Goppin  v.  Fmiyhough,  2  B.  C.  M.  &  G.  787. 
C.  291 ;  Hodgkinson  v.  Cooper,  9  Beav.  (I)  Randall  v.  Russell,  3  Mer.  197 
304.  and  see  Hardmcm  v.  Johnson,  lb.  347 

(/)  Bowles  V.  Stewart,  1  Soh.  &  Lef.       Norris  v.  Le  Neve,  3  Atk.  37  &  38 


209.  Lesley's  case,  2  Freem.  52  ;  Fosbrooke 

{g)  Bowles  v.  Stewart,  1  Soh.  &  Lef.      v.  Balguy,  1  M.  &  K.  226  ;  Giddings 
209.  V.  Giddings,  3  Russ.  241, 
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No  tenant-right 
where  a  corpora- 
tion has  sold  to 
an  individual. 


[Lease  not 
renewable.] 


Factor,  agent, 
&c,,  constructive 
trustees. 


has  recently  been  held  in  a  case  in  Ireland  that  a  trustee  of  lease- 
holds customarily  renewable,  who  purchased  the  reversion  at  a  sale 
by  auction,  was  a  constructive  trustee  for  the  persons  beneficially 
interested  in  the  leaseholds  (a) ;  and  in  another  recent  case  where 
the  assignee  of  the  tenant  for  life  of  leaseholds  which  had  been 
customarily  renewable,  but  which  the  Ecclesiastical  Commissioners 
had  refused  to  renew  any  more,  purchased  the  reversion,  it  was 
held  that  he  had  become  a  trustee  of  the  reversion  for  the  benefit 
of  the  persons  interested  in  the  lease  subject  to  his  right  to  be 
recouped  the  purchase-money  paid  by  him  (&).] 

But  where  a  lease  had  been  held  by  a  trustee  as  tenant  of  a 
college,  and  the  college  having  disposed  of  the  reversion  to  a 
stranger,  the  trustee  purchased  of  the  alienee,  Sir  W.  Grant 
decided  that  the  parties  interested  in  the  original  lease  had  no 
equity  against  the  trustee,  for  the  tenant-right  of  renewal  with 
a  public  body  was  gone,  and  the  lease  at  a  rack-rent  was  all  that 
could  be  expected  from  a  private  proprietor  (c). 

But  if  the  trustee  of  a  lease  with  a  covenant  for  perpetual 
renewal,  or  if  any  person  standing  in  a  fiduciary  position  in  respect 
of  such  a  lease  acquires  the  legal  possession  of  and  dominion  over 
the  fee  which  is  subject  to  the  covenant,  and  so  deals  with  the 
property  as  to  make  the  renewal  impossible  by  his  own  act  and  for 
his  own  benefit,  he  is  bound  to  give  full  effect  to  the  charges  on 
the  trust  estate,  and  to  satisfy  those  charges  out  of  the  acquired 
estate  (d). 

[The  above  doctrines  have  no  application  where  the  lease  is  not 
renewable  by  custom  or  contract,  and,  in  the  absence  of  fraud,  a 
trustee  of  a  lease  which  is  not  renewable  may  purchase  the  reversion 
and  hold  it  for  his  own  benefit  (e).] 

18.  The  principle  upon  which  a  Court  of  Equity  elicits  con- 
structive trusts  might  be  pursued  into  numerous  other  instances ; 
as  if  a  factor  (/),  agent  {g),  partner  (h),  inspector  under  a  creditor's 


[(a)  Oahhett  v.  Lawder,  11  L.  R. 
It.  295  ;  but  see  the  observations  of 
L.  J.  James  in  Trumper  v.  Trumper, 
8  L.  R.  Ch.  App.  879.] 

[(b)  Be  Lord  Randagh's  Will,  26 
Ch.  D.  590  ;  Phillips  v.  Phillips,  29 
Ch.  D.  (C.A.)  673  ;  and  see  Leigh  v. 
Burnett,  29  Ch.  D.  231  ;  Rowley  v. 
Ginnever,  (1897)  2  Ch.  503.] 

(c)  Randall  v.  Russell,  3  Mer.  190. 

(d)  Trumper  v.  Trumper,  14  L.  E. 
Eq.  295,  see  p.  310  ;  affirmed  8  L.  R. 
Ch.  App.  870. 

[(e)  Bevan  v.  JVebh,  (1905)  1  Ch.  620, 


explaining  and  following  Longton  v. 
Wilsby,  76  L.  T.  N.S.  770.] 

(/)  Mast  India  Company  v.  Hench- 
man, 1  Ves.  jun.  287  ;  S.  0.  8  B.  P.  C. 
85. 

(g)  Fawcett  v.  Whitehouse,  1  R. 
&  M.  132 ;  Hichens  v.  Gongreve,  lb. 
150  ;  Carter  v.  Home,  1  Eq.  Ca. 
Ab.  7  ;  Brookman  v.  Rothschild,  3 
Sim.  153 ;  Gillett  v.  Peppercorn,  3 
Beav.  78. 

(h)  Bentley  v.  Craven,  18  Beav.  75  ; 
Burton  v.  Wookey,  6  Mad.  368. 
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deed  (a),  [promoter  of  a  company  (6)],  or  other  confidential  person, 
acquire  any  pecuniary  advantage  to  himself  through  the  medium 
of  his  fiduciary  character,  he  is  accountable  as  a  constructive 
trustee  for  those  profits  to  his  employer  or  other  person  whose 
interest  he  was  bound  to  advance ;  [but  until  some  judgment  or 
decree  has  been  obtained  the  money  cannot  be  said  to  be  the 
money  of  the  principal  (c)]. 

19.  Again,  a  constructive  trust  may  arise  under  special  instances  Unauthorised 
in  respect  of  waste.  If  a  tenant  for  life  commit  lecfal  waste  by  ^  '"^  °  "°  "' 
felling  timber,  the  tenant  of  the  first  estate  of  inheritance  at  the 
time,  though  there  be  an  intermediate  life  estate  [and  though  there 
be  a  possibility  of  intermediate  estates  of  inheritance  coming  into 
esse  {d)\  can  recover  the  trees  or  damages  (e),  for  even  an  inter- 
mediate tenant  for  life,  though  he  be  unimpeachable  of  waste, 
cannot  claim  the  timber  against  the  owner  of  the  inheritance  (/); 
and  if  the  tenant  for  life  commit  equitable  waste,  the  rule  is  the 
same,  and  the  timber  belongs  to  the  owner  of  the  first  estate  of 
inheritance,  notwithstanding  intermediate  estates  for  life  (g) ;  and 
the  wrongdoer  is  accountable  for  the  proceeds,  with  interest  at  4 
per  cent.  (A),  without  being  allowed  for  repairs  {i) ;  but  subject 
to  the  bar  of  the  Statute  of  Limitations,  which  [in  the  case  of  legal 
waste]  begins  to  run  from  the  time  of  the  waste  (j),  [and  in  the 
case  of  equitable  waste  from  the  time  when  the  estate  of  the  re- 
mainderman falls  into  possession  (^)].  It  may  happen,  however, 
that  the  wrongdoer  is  himself,  at  the  time,  the  owner  of  the  first  estate 
of  inheritance,  while  intermediate  estates  of  inheritance  may  arise 

(a)  Goppard  v.  Allen,  4  Qiff.  497  ;  dictions  of  Courts  of  Law  and  Equity 

2  De  G.  J.  &  S.  173.  have  been  assimilated.] 

[(b)  Gluckstein  v.  Barnes,  (l^OQ)  A.  (/)  See  ffera?  v.  flarrison,  Johns.  517. 

C.  (H.L.)  240.]  Ig)  Bolt  v.  Somerville,  3  Eq.  C.  Ab. 

[(c)  Lister    &    Co.    v.    Stuibs,    45  759  ;   Ormonde  v.  Kynersley,  5  Mad. 

Ch.  D.  (C.A.)  1,  13.]  369  ;  2  S.  &  S.  15  ;  Butler  v.  Kynners- 

[(d)  Cavendish  v.   Mundy,   W.    N.  ley,  2  Bligh,  N.S.  385  ;  7  L.  J.  0.  S. 

1877,  p.  198  ;  Simpson  v.  Simpson,  3  150  ;  Lushington  v.  Boldero,  15  Beav. 

L.  R.  Ir.  308.]  1  ;  Duke  of  Leeds  v.  Amherst,  2  Ph. 

[(e)  Formerly  a  Court  of  Law  was  117  ;  Honywood  v.  Honywood,  Is  L.  R. 

the  proper  tribunal  in  which  to  sue  Eq.  306. 

for  a  recovery   of  the  trees  or  for  (h)  Garth  v.  Cotton,  3  Atk.  751. 

damages,   and    relief    was    given  in  (i)  Whitfield  v.  Bewit,  2  P.  Wms. 

equity  only  when  the  plaintiff  asked  240. 

for  an  account  or  injunction  ;  Gent  v.  (j)  Seagram  v.  Knight,  3  L.  R.  Eq. 

Harrison,  Johns.  517  ;  HigginbotJmm  398  ;  2  L.  R.  Ch.  App.  628  ;  [Simpson 

V.  Hawkins,  7  L.  R.  Ch.  App.  676  ;  v.  Simpson,  3  L.  R.  Ir.  308  ;  Dashwood 

Wliitfield  V.  Bewit,  2  P.  Wms.  240  ;  v.  Magniac,_  (1891)  3  Ch.  (C.A.)  306  ;] 

Lee  V.  Alston,  1  B.  C.  C.  194 ;  3  B.  C.  and  see  Higginbotham  v.  Hawkins,  7 

C.  38  ;  and  see  Seagram  v.  Knight,  3  L.  R.  Ch.  App.  '676. 

L.  R.  Eq.  398;  2  L.  R.  Ch.  App.  628.  [(k)  Duh  of  Leeds  v.  Amherst,^  Ph. 

But  now  by  the  Judicature  Act,  1873,  117;  Dashwood  v.  Magniac,  (1891)  3 

(36  &  37  Vict.  c.  66),  s.  24,  the  juris-  Ch.  (C.A.)  306,  386,  pn  Kay,  L.  J.] 
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in  future ;  as  in  a  limitation  to  A.  for  life,  remainder  to  his  first 
and  other  sons  in  tail,  remainder  to  B.  for  life,  remainder  to  his 
first  and  other  sons  in  tail,  remainder  to  A.  in  fee,  and  no  issue 
of  A.  or  B.  are  born  at  the  time  of  commission  of  the  waste.  In 
this  case,  as  no  man  shall  take  advantage  of  his  own  wrong,  and 
there  is  no  estate  of  inheritance  in  esse  except  that  of  A.  himself, 
he  is  constructively  a  trustee  in  equity  of  the  proceeds  of  the 
timber  for  the  benefit  of  all  the  persons  interested  under  the 
settlement,  except  himself,  according  to  their  respective  estates — 
that  is,  he  is  made  to  account  for  the  proceeds,  which  are  invested 
and  deemed  part  of  the  settlement,  and  the  income  of  such  invest- 
ment is  payable  to  the  tenant  in  prmsenti,  not  being  the  wrong- 
doer, whether  such  tenant  be  for  life  or  otherwise,  and  if  there 
be  no  such  tenant  it  accumulates.  But  if  in  the  case  put  there 
be  no  issue  afterwards  born  of  A.  or  B.,  and  therefore  there 
is  no  inheritance  but  that  of  A.,  the  fund  subject  to  B.'s  life 
estate  will  belong  to  A.  (a).     In  the  above  case,  A.  himself  had 


(a)  Williams  v.  Bolton,  1  Cox,  72  ; 
Powlett  V.  Bolton,  3  Ves.  374 ;  see 
further  statement  of  this  case  in  2 
New  Eep.  305.  But  in  Garth  v.  Cot- 
ton, 3  Atk.  751  ;  1  Ves.  sen.  523,  546, 
interest  at  4  per  cent,  was  given  only 
from  the  filing  of  the  bill  ;  and  in 
Duke  of  Leeds  v.  Amherst,  12  Sim. 
476  ;  2  Ph.  117,  interest  at  4  per  cent, 
was  given  only  from  the  death  of  the 
wrongdoer  ;  [and  see  Phillips  v.  Hom- 
fray,  (1892)  1  Ch.  (C.A.)  465,  471,  473, 
474  ;  Dashwood  v.  Magniac,  (1891)  3 
Ch.  (C.A.)  306,  387].  In  the  later 
case  of  Bagot  v.  Bagot,  32  Beav.  509, 
M.R.  refused  interest  further  back 
than  from  the  death  of  the  wrongdoer. 
The  decision  was  appealed  from  to 
L.C.  (Lord  Westbury),  and  the  case 
was  compromised,  but  in  the  course 
of  the  argument  L.C.  intimated  his 
concurrence  with  the  view  of  M.R. 
as  to  the  time  whence  interest  was  to 
be  computed.  The  L.C.  seemed  also 
to  think  that,  as  to  such  timber  felled 
by  the  tenant  for  life  as  the  Court 
upon  application  to  it  would  have 
ordered  to  be  cut,  the  tenant  for  life 
would  be  protected  as  having  done  a 
proper  act,  but  that  the  onus  would 
lie  upon  him  to  establish  such  a  case. 
"  As  regards  the  question  of  interest 
on  the  money  arising  from  timber 
properly  cut,  the  plaintiff,"  he  said, 
"could  hardly  ask  for  interest.  Of 
course  the  obligation  of  making  out 


the  case  lies  upon  the  tenant  for 
life." — MS.  However  this  may  be  as 
to  the  timber  properly  cut,  the  remark 
suggests  itself  as  to  the  timber  im- 
properly cut,  that  if  the  tenant  for  life 
is  not  to  pay  interest  from  the  time  of 
felling,  he  takes  advantage  of  his  own 
wrong,  for  if  the  timber  had  been  left 
standing  the  increase  of  growth  would 
have  enured  to  the  benefit  of  the 
remainderman,  but  by  cutting  the 
timber  the  tenant  for  life  intercepts 
this  accretion  and  enjoys  the  usufruct 
himself.  True,  he  loses  the  mast  and 
shade,  but  that  is  the  result  of  his  own 
wilful  act,  and  he  cannot  therefore 
complain.  [And  if  it  be  said  that  the 
tenant  for  life  would  get  the  advantage 
of  the  increase  of  growth,  and  that  this 
is  represented  by  the  interest,  the 
answer  is  that  such  advantage  is  of  an 
uncertain  character,  while  the  advan- 
tage of  receipt  of  the  interest  is  certain 
and  definite.]  As  regards  mines,  the 
case  is  different,  for  here  there  is  no 
continuing  growth  for  the  benefit  of 
the  remainderman.  But  in  one  respect 
the  offence  of  waste  is  greater,  for  if 
timber  be  cut  other  timber  may  grow 
in  its  place,  but  when  minerals  are 
abstracted  the  vacuum  remains  for 
ever.  [And  in  Phillips  v.  Homfray 
(ubi  sup.)  where  coal  had  been  wrong- 
fully gotten,  it  was  intimated  that 
interest  might  have  been  allowed,  on 
the  principle  of    Duke  of   Leeds  v. 
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the  first  vested  estate  of  inheritance;  but  it  may  happen  that 
the  first  vested  estate  of  inheritance  is  in  B.,  and  that  A.  and  B. 
collude  together  in  cutting  the  timber,  and  then  a  Court  of  Equity 
equally  interferes  and  makes  A.  and  B.  accountable  as  construc- 
tive trustees  of  the  proceeds  for  the  benefit  of  the  other  persons 
interested  in  the  estate,  including  tenants  for  life  {a).  Where 
there  is  collusion  between  the  tenant  for  life  and  the  owner  of 
the  first  estate  of  inheritance,  or  where  the  tenant  for  life  is 
also  owner  of  the  first  estate  of  inheritance,  and  the  timber  is 
improperly  cut,  the  remedy  of  the  next  tenant  for  life  in  remainder 
is  said  to  be  barred  by  the  statute  after  six  years  from  the  death 
of  the  prior  tenant  for  life  (6).  These  principles  which  have  been 
laid  down  as  to  timber  apply  also  mutatis  mutandis  to  waste  in  Mines. 
opening  mines  (c). 


Amlurst,  if  application  had  been  made 
at  the  right  time,  and  it  was  said  (by 
Kay,  L.  J.,  at  p.  474)  that  "  where  a 
man  is  made  liable  in  equity  on  the 
ground  that  he  has  received  benefit 
from  a  wrong  committed  by  him, 
interest  has  always  been  allowed  on 
the  amount  for  which  he  has  been 
found  liable."] 

(a)  Garth  v.  Gotton,  3  Atk.  751. 

(6)  Birch-Wolfe  v.  Birch,  9  L.  R. 
Bq.  683.  Where  the  timber  is  pro- 
peiiy  cut,  either  by  order  of  the  Court 
or  by  a  wise  exercise  of  the  discretion 
of  the  trustees,  the  proceeds  are  treated 
as  part  of  the  settlement,  and  are  in- 
vested for  the  benefit  of  all  persons 
interested,  whether  tenants  for  life  or 
otherwise,  and  whether  impeachable 
for  waste  or  not,  according  to  their 
respective  estates ;  Waldo  v.  Waldo, 
12  Sim.  107  ;  Wickham  v.  Wickham, 
19  Ves.  419  ;  Gent  v.  Harrison,  Johns. 
517  ;  Mildmay  v.  Mildmay,  4  B.  C.  C. 
76  ;  Delapole  v.  Delapole,  17  Ves.  150; 
TookerY.  Annesley,  5  Sim.  235  ;  Gonsett 
V.  Bell,  1  Y.  &  C.  C.  C.  569  ;  Hony- 
wood  V.  Honywood,  18  L.  R.  Eq.  306. 
[As  to  the  effect  of  a  local  usage  in 
the  case  of  beechwoods,  see  Dashwood 
V.  Magniac,  (1891)  3  Ch.  (C.A.)  306.] 
If  there  be  a  tenant  for  life  un- 
impeachable of  waste,  whose  estate 
comes  into  possession,  as  he  might 
have  cut  the  timber,  he  is  held  to  be 
entitled  absolutely  to  the  fund ;  Waldo 
V.  Waldo,  12  Sim.  107  ;  Phillips  v. 
Barlow,  14  Sim.  262  ;  Gent  v.  Harrison, 
Johns.517 ;  [Lowndesy.Norton,6Ch.D. 
139.     And  an  equitable   tenant  for 


life  unimpeachable  for  waste  isentitled 
to  the  proceeds  of  ornamental  timber 
cut  by  him,  where  the  timber  so  cut  is 
such  as  the  Court  would  itself  direct 
to  be  cut  for  the  preservation  and  im- 
provement of  the  remaining  ornamen- 
tal timber ;  but  it  does  not  follow  that 
the  Court  will  not  at  the  instance  of 
the  remainderman  grant  an  injunction 
restraining  the  tenant  for  life  from 
cutting  any  ornamental  timber  which 
it  has  become  necessary  to  cut,  and 
direct  that  the  cutting  be  done  under 
its  supervision  ;  Baker  v.  Sebright,  13 
Ch.  D.  179].  Windfalls  belong  to  the 
owner  of  the  first  estate  of  inheritance, 
except  such  trees  as  the  tenant  for  life 
would  have  been  entitled  to  cut  as 
thinnings,  &c.,  and  these  belong  to  the 
tenant  for  life  ;  Bateman  v.  Hotchkin 
(No.  2),  31  Beav.  486  ;  [and  see  Re 
Ainslie,  28  Ch.  D.  (C.A.)  89;  Re 
Harrison,  28  Ch.  D.  (C.A.)  220,  where 
the  Court  directed  that  the  proceeds 
of  larch  plantations  which  had  been 
blown  down  should  be  invested,  and 
fixed  an  annual  sum  to  be  paid  to  the 
equitable  tenant  for  life  out  of  the 
income,  and,  if  necessary,  the  capital, 
subject  to  the  right  of  the  trustee  to 
have  recourse  to  the  fund  in  order  to 
replant  the  plantations]. 

(c)  See  Bagot  v.  Bagot,  32  Beav. 
509  ;  [Re  Barrington,  33  Ch.  D.  523  ; 
and  see  Re  Fullerton's  Will,  (1906)  2 
Ch.  138,  where  Re  Robinson's  Settle- 
ment, (1891)  3  Ch.  129,  133  was 
followed,  and  Re  Barrington  was  not 
followed,  and  it  was  held  that  though 
coal  taken  under  compulsory  powers 
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1873. 


[Settled  Laud 
Act,  1882.] 


Bonus  for  not 
opposing  a  bill 
in  Parliament. 


[Renewal  of 
agency  agree- 
ment.] 


[Salmon  fishings, 


[Mortgagee.] 


By  the  Act  36  &  37  Vict.  c.  66,  sect.  25,  sub-sect.  3,  "an 
estate  for  life  without  impeachment  of  waste  shall  not  confer,  or 
be  deemed  to  have  conferred,  upon  the  tenant  for  life  any  legal 
right  to  commit  waste  of  the  description  known  as  equitable 
waste,  unless  an  intention  to  confer  such  right  shall  expressly 
appear  by  the  instrument  creating  such  estate." 

[20.  By  the  Settled  Land  Act,  1882,  a  tenant  for  life,  though 
impeachable  for  waste,  may,  on  obtaining  the  consent  of  the  trustees 
of  the  settlement  or  an  order  of  the  Court,  cut  timber  ripe  and  fit 
for  cutting,  and  is  entitled  to  one-fourth  of  the  net  proceeds  (a), 
and  the  same  Act  gives  the  tenant  for  life  power  to  lease 
unopened  mines,  setting  aside  a  portion  of  the  profits  for  the 
benefit  of  the  remaindermen  (6).] 

21.  As  another  instance  of  a  constructive  trust,  where  money 
is  paid  to  a  tenant  for  life  in  consideration  of  his  not  opposing  a 
bill  in  Parliament  for  sanctioning  a  railway,  he  is  constructively 
a  trustee  of  the  money  for  all  the  persons  interested  under  the 
settlement  (c). 

[22.  So  where  one  of  the  trustees  of  a  lucrative  agency  agree- 
ment procured  the  agency  to  be  renewed  to  a  firm,  in  which  he 
was  a  partner,  upon  terms  less  lucrative  but  still  beneficial,  it 
was  held  that  the  trustee's  interest  in  the  renewed  agreement 
formed  part  of  the  trust  estate  {d)!\ 
]  [23.  Again,  where  a  grant  had  been  made  by  the  Crown 
to  the  Aberdeen  Town  Council  of  salmon-fishings  in  the  sea 
opposite  certain  lands  which,  in  the  view  of  the  Court,  were  held 
by  the  Town  Council  in  trust  for  the  Aberdeen  University  and 
its  professors,  it  was  held  that  the  grant  of  the  fishings  having 
been  made  to  the  Town  Council  as  the  proprietors  of  the  lands, 
they  were  constructive  trustees  of  the  fishings  for  the  University 
and  its  professors  (e). 

24.  A  mortgagee  is  not  a  constructive  trustee  for  the  mort- 
gagor of  his  power  of  sale,  which  is  a  power  given  to  him  for  his 


-would  probably  have  been  worked  out 
in  the  lifetime  of  the  tenant  for  life,  he 
was  not  entitled  to  immediate  pay- 
ment of  compensation,  but  that  the 
amount  thereof  must  be  divided  into 
half-yearly  instalments  in  proportion 
to  the  coal  that  woiild  actually  have 
been  worked  out  in  each  half-year,  and 
paid  or  allocated  accordingly.] 
[(a)  45  iSi  46  Vict.  c.  38,  s.  35.] 
[(6)  Ss.  6,  11.  Under  sect.  6  a 
tenant  for  life  has  power  to  grant  a 


of  a  right  to  let  down  the 
surface  of  the  land  by  mining  opera- 
tions :  Sitwell  v.  Earl  of  Londesborough, 
(1905)  1  Ch.  460.] 

(c)  Pole  v.  Pole,  2  Dr.  &  Sm.  420  ; 
[Earl  of  Shrewsbury  v.  North  Stafford- 
shire Railway  Company,  1  L.R.  Eq.  608]. 

[(d)  Bennett  v.  Gaslight  and  GoJce 
Company,  52  L.  J.  N.S.  Ch.  98;  48 
L.  T.  N.S.  156.] 

[(e)  Aberdeen  Town  Council  v.  Aber- 
deen University,  2  App.  Gas.  544.] 
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own  benefit,  to  enable  him  the  better  to  realise  his  debt  (a).  But 
after  he  has  exercised  the  power  and  paid  himself  his  debt  and 
costs,  he  is  accountable  as  a  trustee  for  the  surplus  proceeds  of 
sale,  and  may  be  charged  with  interest  thereon  (5).] 

25.  A  mortgagee  in  possession  is  constructively  a  trustee  of  the  Mortgagee  in 
rents  and  profits,  and  bound  to  apply  them  in  a  due  course  of  po^^^s^i""- 
administration  (c),  and  it  has  been  held  (d)  that  a  mortgagee  in 
possession  is  so  strictly  a  trustee,  that  he  is  liable,  even  after  a 
transfer,  for  the  rents  and  profits  subsequently  accrued,  but  [the 
liability  will  not  continue  when  the  transfer  is  made  by  the 
direction  of  the  Court  in  a  redemption  action  (e).] 

[26.    A  tenant    in   common   does   not    stand    in  a   fiduciary  [Tenants  in 
relation   to   his   co-tenant    so   as   to   be   a   constructive    trustee "°™™°°-] 
of  any  benefit  acquired  from   an   outstanding  estate  or  incum- 
brance (/).] 

27.   Where  A.  contracted  for  the  sale  of  part  of  his  estate.  Fraud  or 
and  the  purchaser  requiring  a  fine   to  be   levied,  B.,  who  was  attorney?^  ^^ 
A.'s  attorney,  and   also   his   heir-apparent,  advised  a  fine  to  be 
levied  of  the  whole  estate,  whereby  the  will  of  the  vendor  was 
revoked,  and  the  part  not  included  in  the  sale  descended  to  B. 
as  his  heir-at-law,  it  was  held   that  the  devisee  under  the  will 


1(a)  Warner  v.  Jacob,  20  Ch.  D. 
220 ;  and  see  Farrar  v.  Farrars 
Limited,  40  Oh.  D.  (C.A.)  395,  411  ; 
Tomlin  v.  Ltice,  43  Ch.  D.  (C.A.) 
191  ;  Colson  v.  Williams,  58  L.  J. 
Ch.  539  ;  61  L.  T.  N.S.  71 ;  Kennedy 
V.  De  Trafford,  (1896)  1  Ch.  (C.A.) 
762 ;    (1897)  A.   0.  180.] 

[(6)  Oliarles  v.  Jo7ies,  35  Ch.  D.  544  ; 
and  see  Thome  v.  Heard,  (1894)  1  Ch. 
(C.A.)  599,  607,  per  Kay,  L.  J.  ;  S.  C. 
H.  L.  (1895)  A.  C.  495;  Eley  v. 
Bead,  76  L.  T.  N.S.  (C.A.)  39  ;  Heath 
V.  aUnn,  (1908)  W.  N.  120.] 

(c)  Goppring  v.  Cooke,  1  Vern.  270  ; 
Bentham  v.  Haincroft,  Pr.  Ch.  30 ; 
Parker  v.  Galcroft,  6  Mad.  11  ;  Hughes 
V.  WilliaTns,  12  Ves.  493  ;  Maddocks 
V.  Wren,  2  Ch.  Rep.  109. 

(d)  Venables  v.  Foyle,  I  Ch.  Ca.  3. 
[(e)  Hall  V.  Heward,  32  Ch.  D.  (C.A.) 

430.  In  the  8th  edition  of  this  work 
the  existence  of  the  liability  in  any 
case  was  doubted^and  it  was  suggested 
that  Venables  v.  Foyle  was  probably 
decided  upon  its  own  special  circum- 
stances, for  a  mortgagee,  it  was  said, 
has  surely  a  right  to  transfer  his 
mortgage  without  notice  to  the  mort- 


gagor, though  in  the  latter  case  he 
may  not  be  allowed  the  costs  of  the 
transfer  (see  Re  Badcliffe,  22  Beav. 
201),  and,  if  he  be  entitled  to  transfer, 
how  can  he  be  held  responsible  as  for 
a  breach  of  trust  ?  (See  Kinglmm  v. 
Lee,  15  Sim.  400.)  But  in  Hall  v. 
Heward,  both  Cotton  and  Lopes, 
L.JJ.,  treated  the  liability  as  existing 
where  the  transfer  is  madevoluntarily. 
It  is  singular  that  there  is  no  modern 
case  directly  in  point,  but  the  liability 
of  the  mortgagee  may  be  supported  on 
the  ground  that  by  entering  into  pos- 
session he  has  made  himself  a  trustee 
for  the  mortgagor  of  the  rents  and 
profits,  and  that  the  transfer  without 
the  consent  of  the  mortgagor  merely 
constitutes  the  transferee  the  agent 
of  the  mortgagee  for  the  receipt  of 
the  rents  and  profits,  and  leaves  the 
mortgagee  liable  for  the  acts  of  his 
agent;  and  see  Coote  on  Mortgages, 
5th  ed.,  720,  809  ;  Fisher  on  Mort- 
gages, 5th  ed.,  833  ;  Hall  v.  Heward, 
sup.'] 

[(/)  Kennedy  v.  De  Trafford,  (1896) 
1  Ch.  (C.A.)  762  ;  S.  C.  H.  L.  (1897) 
A.  C.  180.] 
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could  call  upon  B.   as  a  constructive  trustee   (a).     "You,"   said 

Lord  Eldon,  "who  have  been  wanting  in  what  I  conceive  to  be 

the  duty  of  an  attorney,  if  it  happens  that  you  get  an  advantage 

by  that  neglect,  you  shall  not  hold  that  advantage,  but  you  shall 

be  a  trustee  of  the  property  for  the  benefit  of  that  person  who 

would  have   been  entitled  to  it  if  you  had  known  what  as  an 

attorney  you   ought  to  have  known,  and,  not  knowing  it,  you 

shall  not  take  advantage  of  your  own  ignorance''  (&). 

Agent  not  con-         28.  An  agent  employed  by  a  trustee  is  accountable  in  general 
struotive  trustee.   ^      ,  .  ..,,  ,  ,  ,,-jji 

to   his  principal   only,  and   cannot  as   a  constructive   trustee   be 

made  responsible  to  the  cestuis  que  tnost  (c) ;  [and  the  directors 

of  a  company  which  is  bound  by  a  trust  will  not  be  personally 

liable  for  breaches  of  trust  committed  by  the  company  {d) ;  nor 

will  a  bank,  who  have  notice  that  money  lodged  with  them  to 

their  customer's  account  is  trust  money,  be  necessarily  liable  in 

respect  of  his  application  of  it  in  breach  of  trust  (e)]. 

But  of  course  the  rule  does  not  apply  where  the  agent  has  taken 

an  actively  fraudulent  part,  and  so  made  himself  a  principal  (/). 

[And  where  trust  moneys  come  into  the  custody  and  control  of  a 

firm  of  solicitors  with  notice  of  the  trusts  upon  which  the  moneys 

are  held,  it  lies  with  the  firm  to  discharge  themselves  by  showing 

{a)  Bulkleyv.  JTilford,  2  CI  &  Fin.  2   Ad.    &    Ell.    467;    [Williams    v. 

177  ;  S.  a.  8  Bligh,  N.S.  Ill  ;  and  see  Williains,  17  Cli.  D.  437,  where  atten- 

Secjravev.  Kirwan,  Beat.  157  ;  Nanney  tion  is  drawn  by  Kay,  J.,  to  tlie  dis- 

V.  Williams,  22  Beav.  452  ;  [Keogh  v.  tinction  between  notice  to  raise  a  con- 

M'Grath,  5  L.  R.  Ir.  478  ;  Lysaght  v.  structive  trust,  and  notice  to  an  actual 

M'G^-ath,  11  L.  R.  Ir.  142  ;  BeBirchall,  trustee  ;  and  see  Lister  v.  Stubh,  45 

44  L.   T.  N.S.  243  ;  Horan  v.  Mac-  Ch.  D.  (C.A.)  1]. 

Mahon,   17  L.   R.   Ir.  641  ;   Stokes  v.  [(d)     Wilson   v.   Lord  Bury,    5   Q. 

France,  (1898)  1  Ch.  212,  224].  B.   D.   518  ;   and  a  liquidator  is  not 

(6)  2  01.  &  Pin.  177.  a  trustee  for  creditors  or   contribu- 

(c)  Keane  v.  Bobarts,  4  Mad.  332  ;  tories ;  Knowles  v.  Scott,  (1891)  1  Ch. 

see  356,  359  ;  Davis  v.  Spurling,  1  R.  717  ;  but  as  to  his  liability  for  neglect 

&  M.  54  ;  S.  0.  Taml.  199  ;  Grisp  v.  of    duty   towards  the   creditors,   see 

Spranger,  Nels.  109  ;  Saville  v.  Tan-  Pulsford  v.  Devenish,  (1903)  2  Ch.  625.] 

cred,  3  Sw.   141,  note;    Nicholson  v.  [(e)  Shieldsy.  Bank  of  Ireland,  (1901) 

Knowles,  5  Mad.  47  ;  Myler  v.  Fitz-  1  I.  R.  222.1 

Patrick,  6  Mad.  360  ;  Fyler  v.  Fyler,  (/)  Hardy  v.  Caley,  33  Beav.  365  ; 

3   Beav.    550 ;    Maw  v.   Pearson,  28  Fyler  v.  Fyler,  3  Beav.  550  ;  Portlock 

Beav.  196  ;  Lockwood  v.  Abdy,  14  Sim.  v.    Gardner,    1    Hare,  606  ;   Ex  parte 

437  ;  Archer  v.  Lavender,  9  I.  R.  Eq.  Woodin,  3  Mont.  D.  &  De  G.  399  ; 

225,  fier  c'ltr. ;  [Barnes  v.  Addy,'L.R.  Attorney  -  General    v.    Corporation   of 

9Ch.  244,|ierLordSelborne,  atp.  251 ;  Leicester,  7  Beav.  176;   Bodenliam  v. 

Wilson   V.   Lord  Bury,    5   Q.    B.    D.  Hoskyns,  2  De  G.  M.  &  G.  903  ;  Pan- 

518  ;   Re  Spencer,  51  L.  J.  N.S.  Ch.  nell  v.  Hurley,  2  Coll.  241  ;  Alleyne  v. 

271  ;  itfarav.  BmoHe,(1895)2Ch.  69;  Darcy,  4  Ir.  Ch.  Rep.  199;  and  see 

(1896)  1  Ch.  (C.A.)  199  ;  Goleman  v.  ,S.  0.  5  Ir.  Ch.  Rep.  56  ;  Bridgman  v. 

Bucks  and  Oxon  Bk,  (1897)  2  Ch.  243  ;  Gill,  24  Beav.  382  ;  Arclier  v.  Lavender, 

Brinsden  v.    Williams,  (1894)   3  Ch.  9  I.  R.  Eq.  220  ;  [Be  Barney,  (1892)  2 

185  ;]    and   see   7'>   jjarfe   Burton,   3  Ch.  265  ;  M'Ardle  y.  Gaughan,  (1903) 

Mont.  D.  &  De  G.  364  ;  ii'c  Bunting,  I  I.  R.  107]. 
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that  the  moneys  were  applied  in  accordance  with  the  trusts  (a) ; 
and  the  disciplinary  jurisdiction  of  the  Court  will  be  exercised 
against  a  solicitor  who,  by  a  declaration  of  trust  in  favour  of  a 
person  (even  though  not  his  client),  has  induced  that  person  to 
alter  his  position  (b).] 

29.  Under  the  head  of  constructive  trusts  may  be  mentioned  Title-deeds, 
the  case  of  a  settlement  left  in  the  hands  of  a  person  taking  only 
a  partial  benefit  under  it  as  a  tenant  for  life,  in  which  case  the 
other  persons  interested  and  claiming  under  the  same  title  have 
a  right  to  the  fair  use  of  the  document,  and  the  holder  is  deemed 
a  trustee  for  them,  and  is  bound  to  produce  it  at  their  request  (c). 
And  in  one  case  it  was  ruled  that  if  a  person  sell  part  of  his 
estate  and  retain  the  title-deeds,  though  he  may  not  have  given 
a  covenant  for  production,  he  is  compellable  to  produce  them 
as  common  property  to  the  purchaser  (d).  But  in  Barclay  v. 
Raine  (e)  Sir  J.  Leach  seems  to  have  doubted  whether,  if  part 
be  sold  and  the  title-deeds  delivered  to  the  purchaser,  a  future 
purchaser  from  him  eould  be  ordered,  where  there  was  no  covenant 
for  that  purpose,  to  produce  them  to  the  owners  of  the  other 
parts.  The  real  property  commissioners,  however,  observe,  that 
previously  to  this  case  it  had  been  supposed,  either  that  an 
original  independent  equity  existed  entitling  any  party  interested 
in  a  deed  to  call  for  its  production  by  any  other  person  having 
.  the  custody  of  it,  or  at  least  that  such  an  equity  existed  wherever 
the  parties  requiring  the  production  claimed  under  a  person  who 
had  taken  the  precaution  to  procure  a  covenant  for  that  purpose, 
and  the  person  having  the  actual  custody  of  it  derived  that 
custody  from  or  through  a  person  who  had  entered  into  such 
covenant  (/) ;  upon  which  Lord  St  Leonards  observes,  that  the 
rule  in  equity  was  never  so  universal  as  it  is  quoted  in  the  first 
part  of  the  above  statement,  but  that  the  second  branch,  stating 
what  at  least  the  doctrine  was,  appears  to  be  correct  {g).  It  is 
submitted  that  even  where  a  vendor  has  taken  no  such  covenant 
from  the  purchaser,  the  vendor,  and  those  claiming  under  him, 
would  have  a  right  to  production  of  the  deeds  as  common 
property. 

[(o)  Blyth  V.  Fladgate,  (1891)  1  Ch.  Dysart,   20    Beav.    405  ;    Curnick  v. 

337,   351 ;   and  see  Soar  v.  Ashwell,  Tucker,  17  L.  R.  Eq.  320. 

(1893)  2  Q.  B.  (C.A.)  390,  405  ;   Be  (d)  Fain  v.  Ayers,  2  S.  &  S.  533. 

Dixon,  (1900)  2  Ch.  (C.A.)  561.]  (e)  1  S.   &  S.   449  ;   see  Byth.  by 

[(6)  Ex  parte  Hales,  (1907)  2  K.  B.  Jarm.  Vol.  IX.  3rd  ed.  p.  98;  Vol. 

539.]  V.  4th  ed.  p.  252. 

(c)  Banbury  v.  Briscoe,  2  Ch.  Ca.  (/)  3rd  Eep. 

42  ;  Harrison  v.  Coppard,  2  Cox,  318  ;  (g)  Vend.  &  Puroh.  14th  ed.  454, 

Shore  V.  Collett,  Coop.  234  ;  Davis  v.  note  (1). 
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Conatruotive  30.  Constructive  trusts  are  said  also  to  arise  where  the  trust 

versio/or°"        estate  is  Converted  by  the  trustee  from  one  species  of  property 
"otio^-  into  another;  and  again,  where  the  trust  estate  passes  from  the 

trustee  into  the  hands  of  a  volunteer  whether  with  or  without 
notice,  or  of  a  purchaser  for  valuable  consideration  with  notice ; 
but  as  these  are  cases  rather  of  an  existing  trust  continued  and 
kept  on  foot  than  of  a  new  trust  created,  the  consideration  of 
these  topics  will  be  reserved  to  a  subsequent  part  of  the  treatise. 


In  concluding  the  subject  of  trusts  by  operation  of  law,  it  may 
be  proper  to  offer  a  few  remarks  on  the  wording  of  the  Statute 
of  Frauds  (a). 
Statute  of  Frauds      By  the  eighth  section  it  is  enacted  that  "  where  any  conveyance 
by  operation  of     shall  be  made  of  any  lands  or  tenements  by  which  a  trust  or 
1*^-  coniidence   shall   or   may   arise    or   result   hy   the   implication  or 

construction  of  law,  or  be  transferred  or  extinguished  by  an  act 
or  operation  of  law,  then,  and  in  every  such- case,  such  trust  or 
confidence  shall  be  of  the  like  force  and  effect  as  the  same  would 
have  been  if  that  statute  had  not  been  made ;  anything  therein- 
before contained  to  the  contrary  notwithstanding." 

Lord  Hard-  Lord  Hardwicke  upon  this  clause  observed  :  "  I  am  now  bound 

wicke  3  opinion.      . 

down  by  the  Statute  oi  Jbrauds  to  construe  nothmg  a  resultmg 

trust  but  what  are  there  called  trusts  by  operation  of  law ;  and 
what  are  those  ?  Why,  First,  when  an  estate  is  purchased  in 
the  name  of  one  person  but  the  money  or  consideration  is  given 
by  another;  or,  Secondly,  where  a  trust  is  declared  only  as  to 
part,  and  nothing  said  as  to  the  rest,  in  which  case  what  remains 
undisposed  of  will  result  to  the  heir-at-law.  I  do  not  know  any 
other  instance  besides  these  two,  where  the  Court  has  declared 
resulting  trusts  by  operation  of  law,  unless  in  cases  of  fraud,  and 
where  transactions  have  been  carried  on  maid  fide"  (h). 
Mr  Fonblanqiie's  Upon  this  Opinion  of  Lord  Hardwicke,  Mr  Fonblanque  has 
made  the  following  just  remarks  : — "  This  construction  of  a  clause 
of  the  Statute  of  Frauds  restrains  it  to  such  trusts  as  arise  by 
operation  of  laio,  whereas  it  clearly  extends  to  such  as  are  raised 
by  cortstruction  of  Courts  of  Equity ;  as,  in  the  case  of  an  executor 
or  guardian  renewing  a  lease,  though  with  his  own  money,  such 
renewal  shall  be  deemed  to  be  in  trust  for  the  person  beneficially 
interested  in  the  old  lease.  It  is  also  observable,  that  the  first 
instance  stated  by  his  Lordship  of  a  resulting  trust  is  not  so 
{a)  29  Car.  2,  o.  3.  (6)  Lloyd  v.  Spillet,  2  Atk.  150. 
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qualified  as  to  let  in  the  exceptions  to  which  the  general  rule  is 
subject,  and  the  second  instance  is  only  applicable  to  a  will, 
whereas  the  doctrine  of  resulting  trusts  is  also  applicable  to  con- 
veyances" (a).  As  to  the  latter  part  of  this  criticism  it  may  be 
observed  that  while  Atkyns  makes  Lord  Hardwicke  speak  of  a 
will  only,  Barnardiston,  the  other  reporter,  applies  his  Lordship's 
observation  to  a  conveyance  (b).  It  would  thus  appear  that  Lord 
Hardwicke  in  fact  extended  his  remark  to  a  will  and  a  convey- 
ance indifferently. 

Both  Lord  Hardwicke  and  Mr   Fonblanque  assume  that  the 
seventh  or  enacting   clause   embraces  all  trusts  indiscriminately, 
and  that  such  as  arise  by  operation  of  law  are  only  saved  from 
the  Act  by  virtue  of  the  subsequent  exception  contained  in  the 
eighth  section ;  but  the  language  of  the  latter  clause,  that  "  where 
any  conveyance   shall   be  made   of  any   lands   or   tenements  by 
which  a  trust  or  confidence   shall   or  may  arise  or  result,"  etc., 
seems   to  have    escaped    observation ;   for,   unless  conveyance   be 
taken  with  great  violence  to  the  meaning  of  the  words  to  include 
a  devise,  it  is  clear  that  trusts  resulting  under  a  will  are  not 
reached  by  the  terms  of  the  saving.     Nor  is  it  easy  to  suppose 
that  the  legislature  could  mean  to  include  a  devise ;  for  the  fifth 
and  sixth  sections  relate  exclusively  to  devises,  and,  had  it  fallen 
within  the  scope  of  the  Act  to  extend  the  eighth  section  to  wills, 
it  can  scarcely  be  conceived  that  the  proper  and  technical  word 
should  not  necessarily  have  suggested  itself.     The  question  then 
arises,  If  resulting  trusts  upon  a  will  are  not  saved  by  the  excep- 
tion, how  are  they  not  affected  by  force  of  the  previous  enact- 
ment ?     As  the  statute  was  directed  against  frauds  and  perjuries, 
it  is  obvious  that  resulting  trusts  were  not  within  the  mischief 
intended  to  be  remedied.     The  aim  of  the  legislature  was,  not  to 
disturb  such  trusts  as  were  raised  by  maxims  of  equity,  and  so 
could  not  open  a  door  to  fraud  or  perjury,  but,  by  requiring  the 
creation   of  trusts    by  parties    to    be    manifested  in   writing,   to 
prevent  that  fraud  and  perjury  to  which  the  admission  of  parol 
testimony   had  hitherto    given    occasion.      And  the   enactment 
itself  is   applicable   only  to   this   view  of   the   subject ;  for  the 
legislature  could  scarcely  direct  that  "  all  declarations  or  creations 
of  trusts  should  be  manifested  and  proved,"  etc.,  unless  the  trusts 
were  in  their  nature  capable  of  manifestation  and  proof ;  but,  as 
resulting  trusts  are  the  effect  of  a  rule   of  law,  to  prove  them 
would  be  to  instruct  the  Court  in  its  own  principles,  to  certify  to 

(a)  2  Tr.  Eq.  116,  note  (a).  (6)  Lloyd  v.  SpilUt,  Barn.  388. 
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the  judge  how  equity  itself  operates.  The  exception  could  only 
have  been  inserted  ex  majore  cauteld  that  the  extent  of  the 
enactment  might  not  be  left  to  implication.  But  why,  it  will  be 
asked,  are  resulting  trusts  upon  conveyances  excepted,  and  not 
resulting  trusts  upon  wills  ?  The  only  explanation  that  suggests 
itself  is  this: — The  statute  had  spoken  only  of  declarations  or 
creations  of  trusts,  and  by  a  will  no  resulting  trust  is  or  can  be 
declared  or  created.  If  lands  be  devised  to  A.  and  his  heirs  upon 
trust  to  pay  the  testator's  debts,  the  resulting  trust  of  the  surplus 
is  no  new  declaration  or  creation;  the  right  construction  is, 
that  the  testator  has  disposed  of  the  legal  estate  to  the  devisee, 
and  of  part  of  the  equitable  in  favour  of  creditors ;  but  the 
residue  of  the  equitable,  though  said  to  result,  has  in  fact  never 
been  parted  with,  but  descends  upon  the  heir-at-law  as  part  of 
the  original  inheritance.  In  conveyances,  however,  this  is  not 
equally  the  case;  for  if  a  purchase  be  taken  in  the  name  of  a 
third  person,  a  trust  which  had  no  previous  existence  arises  upon 
the  property  in  favour  of  the  real  purchaser;  and  so  if  a  lease 
be  renewed  by  a  trustee,  the  equity  which  was  annexed  to  the 
old  term  immediately  fastens  upon  the  new.  Here,  then,  it  is 
evident  there  is  an  actual  creation  of  trust;  and,  to  obviate  all 
doubts  as  to  the  operation  of  the  enactment,  resulting  trusts 
arising  out  of  conveyances  are  expressly  excepted. 
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PART  II 

THE  TRUSTEE 
CHAPTEE  XI 

OF   DISCLAIMER   AND    ACCEPTANCE   OF   THE   TRUST 

Having  treated  of  the  creation  of  trusts,  whether  by  the  act 
of  a  party  or  by  operation  of  law,  we  shall  next  direct  our 
attention  to  the  estate  and  office  of  the  trustee,  and,  as  a  pre- 
liminary enquiry,  we  propose  in  the  present  chapter  to  offer  a 
few  remarks  upon  the  subject  of  the  trustee's  disclaimer  or 
acceptance  of  the  trust. 
I.  Of  Disclaimer. 

1.  It  may  be  laid  down  as  a  clear  and  undisputed  rule,  that  no  No  person 
one  is  compellable  to  undertake  a  trust  {a).     "  Though  a  person,"  be™^ta-i^tee.  ° 
said  Lord  Redesdale,  "  may  have  agreed  in  the  lifetime  of  a  tes- 
tator to  accept  the  executorship,  he  is  still  at  liberty  to  recede, 

except  so  far  as  his  feelings  may  forbid  it ;  and  it  will  be  proper 
for  him  to  do  so,  if  he  finds  that  his  charge  as  executor  is 
different  from  what  he  conceived  it  to  be  when  he  entered  into 
the  engagement  "  (&). 

2.  But  there  does  not  appear  to  be  any  instance  in  which,  after  Heir  of  a  trustees. 
acceptance  by  the  trustee,  his  heir  has  been  allowed  to  disclaird 

the  estate ;  and  if  the  law  permitted  it,  many  instances  would  no 
doubt  have  occurred  (c).  The  inconveniences  of  such  a  right  of 
disclaimer  would  [before  the  Conveyancing  Act  of  1881  {d)  have 

(a)  Bohinson  v.  Pett,  3  P.  W.  251,  [(rf)  44  &  45  Vict.  o.  41,  s.  30,  under 

per  Lord   Talbot ;    Moyle  v.   Moyle,  which    the    legal    estate    in    realty 

2  R.  &  M.  715,  per  Lord  Brougham  ;  (except  copyholds)  vested  in  a  trustee 

Lowry  v.  Fulton,  9  Sim.  123,  per  Sir  was  made  to  devolve  on  his  personal 

L.  Shadwell.  representative  as  if  it  were  a  chattel 

(6)  Doyle  V.  Blake,  2  Sch.  &  Lef .  real,  a  provision  now  extended  to  real 

239.  estate  generally  hv  the  Land  Trans- 

(g)  See  Humphrey  v.  Morse,  2  Atk.  fer  Act,  1897  (60'  &  61  Vict.  c.  65), 

408.  s.  1.] 
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Disclaimer 
should  be 
without  delay. 


Form  of  the 
disclaimer. 


[Partial 

disclaimer 

ineffectual.] 


Can  a  jierson 
accept  a  bounty 
and  repudiate 
a  trust  under 
the  same  will  1 


been]  great,  as  the  legal  estate  would  then  [have]  become  vested 
in  the  Crown.  However,  where  the  heir  took  not  strictly  in  that 
character,  but  as  special  occupant,  he  might  have  exercised  his 
discretion  in  refusing  or  accepting  the  estate  (a). 

3.  If  the  party  named  as  trustee  intend  to  decline  the  adminis- 
tration of  the  trust,  he  ought  to  execute  a  disclaimer  without 
delay.  There  is  no  rule,  however,  that  a  trustee  must  execute  a 
disclaimer  within  any  particular  time.  Thus  it  will  operate  after 
an  interval  of  sixteen  years,  if  the  interval  can  be  so  explained 
as  to  rebut  the  presumption  of  his  having  accepted  the  trust  (&). 
If  a  person  know  of  the  trust  and  lie  by  for  a  long  period,  it  is 
for  a  jury,  or  the  Court  sitting  as  a  jury,  to  say  whether  such 
acquiescence  was  not  because  he  had  assented  to  the  office  (c). 

4.  The  disclaimer  should  be  by  deed,  for  a  deed  is  clear  evidence 
and  admits  of  no  ambiguity  (d);  and  the  instrument  should  be 
a  disclaimer  and  not  a  conveyance,  for  the  latter,  as  it  transmits 
the  estate,  has  been  held  to  imply  a  previous  acceptance  of  the 
office  (e) ;  for  a  person  cannot  be  allowed  to  disclaim  the  office 
and  accept  the  estate  (/).  However,  Lord  Eldon  expressed  his 
opinion,  which  seems  the  common-sense  view,  that  where  the 
intention  is  disclaimer,  the  instrument  ought  to  receive  that  con- 
struction, though  it  be  a  conveyance  in  form  (c/).  [And  inasmuch 
as  the  office  of  trustee  cannot  be  disclaimed  in  part,  a  disclaimer 
of  the  trusts  as  to  a  portion  only  of  the  trust  property,  even 
though  the  portion  not  disclaimed  be  situate  abroad,  is  in- 
effectual (h).] 

5.  If  a  person  be  nominated  a  trustee  in  a  will,  and  also  take  a 
benefit  under  it,  he  can  claim  the  testator's  bounty,  and  yet  dis- 
claim the  onus  of  the  trust  (i) ;  for  an  executor,  who  is  also  a 


(a)  Creagh  v.  Blood,  3  Jones  &  Lat. 
170. 

(6)  Doe  V.  Harris,  16  M.  &  W.  517  ; 
and  see  Noble  v.  Meymott,  14  Beav. 
471. 

(c)  See  Doe  v.  Han-is,  16  M.  &  W. 
522  ;  Paddon  v.  Richardson,  7  De  G. 
M.  &  G.  563  ;  James  v.  Frearson,  1  Y. 
&  C  C  C  370 

(d)  Stacey  v.  Elph,  1  M,  &  K.  199, 
per  Sir  J.  Leach. 

(e)  Crewe  v.  Dicken,  4  Ves.  97  ;  and 
see  Urch  v.  Walker,  3  M.  &  0. 
702. 

(/)  Be  Martinez'  Trusts,  22  L.  T. 
N.S.  403  ;  [and  see  Be  Lord  and 
FulUrton,  (1896)  1  Oh.  (C.A.)  228]. 

(jf)  Nidoson  v.    IFordsworth,  2  Sw. 


372.  In  Attorney-General  v.  Doyley, 
2  Eq.  Oa.  Ab.  194,  the  trustee  who 
declined  to  act  was  directed  to  convey, 
and  the  same  decree  was  made  in 
Hussey  v.  Markliam,  Rep.  t.  Finch,  258. 
In  Sharp  v.  Sharp,  2  B.  &  A.  405,  it 
was  held  the  trustees  had  not  acted, 
though  they  had  conveyed  the  estate 
instead  of  disclaiming.  See  Urch  v. 
Walker,  3  M.  &  C.  702  ;  Bichardson  v. 
Hulbert,  1  Anst.  65. 

Uh)  Be  Lord  and  Fullerton,  (1896) 
1  Ch.  (C.A.)  228.] 

(i)  See  Talbot  v.  Badnor,  3  M.  & 
K.  254  ;  Pollexfen  v.  Moore,  3  Atk. 
272  ;  Andreios'  v.  Trinity  Hall,  Camb., 
9  Ves.  525  ;  Warren  v.  Budall,  1  J. 
&H.  1. 
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legatee,  may  renounce  probate  and  yet  claim  the  legacy,  and  it  is 
difficult  to  point  out  a  distinction  between  the  two  cases.  But  if 
the  benefit  be  annexed  to  the  office  of  trustee  or  executor,  and  he 
does  not  act,  he  cannot  claim  the  benefit  (a). 

6.  If  one  be  named  as  trustee  without  any  authority  from  him-  Opinion  of 
self,  he  is  justified  (as  between  himself  and  the  parties  interested  disclaimer. 
in  the  trust  who   require  a   disclaimer  from  him  and   thereby 
undertake    to    pay    all    proper    Costs),    in    taking    the   opinion 

of  counsel  upon  the  propriety  of  executing  a  deed  of 
disclaimer  (6). 

7.  A  trust  may  be  disclaimed  at  the  bar  of  the  Court  (c),  or  Disclaimer  of 
by  [a  statement  of  defence,]  and  the  person  named  as  trustee  ment  of  defence- 
will,  like  any  other  person  made  a  party  to  the  suit   unneces- 
sarily, be  entitled  to  his  costs  {d} ;  (but  only  as  between  party  and 

party  {e) ;)  though  the  action  which  might  have  been  dismissed 
against  him  at  an  earlier  stage  be  brought  to  a  hearing  (/) ;  and 
if  his  [statement]  be  needlessly  long,  he  will  only  be  allowed 
what  would  have  been  the  reasonable  costs  of  a  simple  dis- 
claimer {g). 

8.  A  trust  may  also  be  repudiated  on  the  evidence  of  conduct  May  be  shown 
without  any  express  declaration  of  disclaimer  (A) ;  and  conduct  ^  ^'^  ^' 

by  a  devisee  in  trust  which  amounts  to  a  disclaimer  of  the  office 
of  trustee  will  also  amount  to  a  disclaimer  of  the  legal  estate  (i) ; 
but  a  person  would  act  very  imprudently,  who  allowed  so  impor- 
tant a  question  as  whether  he  is  a  trustee  or  not  to  remain 
matter  of  construction. 

9.  After  renunciation   of  the   trust,  whether  by  express  dis-  After  disclaimer. 

^    •  i_  ji.i,-i,*i.i  i-j-'j-i-i.  the  trustee  may 

claimer,  or  by  conduct  which  is  tantamount  to  it,  a  trustee  may  act  as  agent  to 
assist  as  agent,  or  act  under  a  letter  of  attorney,  in  the  manage-  ^'^'^  tr"^*- 
ment  of  the  estate  without  incurring  responsibility  (/) ;  but  the 
caution  need  scarcely  be   suggested,   that   all  such  interference 
cannot  be    too    scrupulously   avoided    before    the   fact    of    the 

(a)  Slaney  v.  Witney,  2  L.  E.  Eq.  (/)  Bray  v.  West,  9  Sim.  429. 

418;  suid  see  Lewis  V.  Mathews,  8  L.B,.  (g)  Martin  v.  Persse,  1  Moll.  146; 

Eq.  277.  Parsons  v.  Potter,  2  Hog.  281. 

(6)  In  re  Tryon,  7  Beav.  496.  {h)  Stacey  v.  Elph,  1  M.  &  K.  195  ; 

(c)  Ladbrooh  v.  Bleaden,  M.  R.,  16  White  v.  M'Dermott,  7  I.  R.  C.  L.  1  ; 
Jur.  630  ;  Foster  v.  Dawber,  8  W.  E.  [Delany  v.  Delany,  15  L.  R.  Ir.  55]. 
646  ;  and  see  Re  Ellison's  Trust,  2  Jur.  [(i)  Re  Birchall,  40  Ch.  D.  (C.A.) 
N.S.  62.  436.] 

(d)  Hickson  v.  Fitzgerald,  1  Moll.  14.  {j )  Dove  v.  Fverard,  1  R.  &  M.  231  ; 

(e)  Norway  v.  Norway,  2  M.  &  K.  Harrison  v.  Graham,  3  Hill's  MSS. 
278,  overruling  Sherratt  v.  Bentley,  1  239,  cited  1  P.  W.  241,  6tli  ed.  note 
R.  &  M.  655  ;  see  Legg  v.  Machrell,  1  {y) ;  Stacey  v.  Elph,  1  M.  &  K.  195  ; 
GifF.  166 ;  Bulkeley  v.  Earl  of  Eglinton,  Loiory  v.  Fulton,  9  Sim.  104  ;  Mont- 
1  Jur.  N.S.  994.  gomery  v.  Johnson,  11  Ir.  Eq.  Rep.  480. 
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deed. 


Disclaimer  of 
uses. 


renunciation  of^  the  trust  has  been  most  unquestionably  estab- 
lished (a) ;  and  where  the  person  named  as  trustee  is  to  receive 
a  profit  from  his  agency,  this  naturally  excites  a  suspicion  in  the 
mind  of  the  Court  (h). 

10.  On  a  grant  or  other  conveyance  to  a  trustee,  though  upon 
onerous  trusts,  the  estate  passes  to  him  without  any  express 
assent,  but  subject  to  the  right  of  dissenting  (c),  and  what 
will  amount  to  a  disclaimer  at  law,  so  as  to  divest  the  estate, 
may  be  a  distinct  question  from  the  disclaimer  of  the  office 
in  equity. 

It  was  formerly  held  (at  least  such  was  the  clear  opinion  of 
Lord  Coke),  that  a  freehold,  whether  vested  in  a  person  by  feoff- 
ment, grant  (fZ),  or  devise  (e),  could  not  be  disclaimed  but  by 
matter  of  record;  and  the  reason  upon  which  this  maxim  was 
founded,  was  that  the  suitor  might  be  more  certainly  apprised 
who  was  the  tenant  to  the  prcecipe  (/).  But  the  doctrine  of 
modern  times  is,  that  disclaimer  by  matter  of  record  is  unneces- 
sary (g) ;  for,  as  Lord  Tenterden  observed,  there  can  be  no  dis- 
claimer by  a  person  in  a  court  of  record,  unless  some  other 
person  think  fit  to  cite  him  there  to  receive  his  disclaimer, 
and  if  the  estate  be  damnosa  hcereditas,  that  is  not  very  likely 
to  happen  Qi).  It  has  been  held  that  the  estate  may  be 
divested  by  the  disclaimer  of  the  trustee  in  Chancery,  though 
appearing  only  as  a  respondent  upon  a  petition  (*);  and  Mr 
Justice  Holroyd  laid  it  down  generally  that  a  party  might 
disclaim  a  freehold  not  only  by  deed  but  by  parol  (j);  and  the 
doctrine  has  since  been  sanctioned  by  actual  decision  (k). 

11.  It  was  laid  down  in  Butler  and  Baker's  case,  that  estates 
limited  under  the  statute  of  uses  were  to  be  disclaimed  with  the 


[(a)  See  iJeSisTOMS,  (1897)1  Oh.  422; 
8.  a.  (1898)  1  Ch.  (C.A.)  162.] 

(6)  Montgomery  v.  Johnson,  11  Ir. 
Eq.  Rep.  481. 

(c)  Siggers  v.  Evans,  5  Ell.  &  Bl.  380 ; 
[and  see  Be  Birchall,  40  Ch.  D.  (C.A.) 
436]. 

(d)  Butler  and  Baker's  case,  3  Rep. 
26  a,  27  a  ;  Anon,  case,  4  Leon.  207  ; 
Shepp.  Touch.  285. 

(e)  Bonifant  v.  Greenfield,  Godb.  79, 
per  Lord  Coke  ;  but  at  the  rehearing 
(Cr.  Eliz.  80)  it  wag  adjudged  that 
three  could  pass  the  whole  estate,  the 
fourth  having  disolaimed  by  act  in 
pais;  and  see  Shepp.  Touch.  452. 

(/)  Butler  and  Baker's  case,  3  Rep. 
26  b, 


(g)  Townson  v.  Tickell,  3  B.  &  A. 
31  ;  Begbie  v.  Grook,  2  Bing.  N.  C.  70  ; 
S.  G.  2  Scott,  128. 

{h)  Toionson  v.  Tickell,  3  B.  &  A.  36. 

(i)  Foster  v.  Dawber,  8  W.  E.  646  ; 
the  trust  estate  comprised  mortgages  : 
but  see  lie  Ellison's  Trust,  2  Jur.  N.S. 
62.- 

{j)  Townson  v.  Tickell,  3  B.  &  A. 
38,  citing  Bonifant  v.  Greenfield,  Cro. 
Eliz.  80 ;  and  see  Doe  v.  Smyth,  6  B. 
&  C.  112. 

(k)  Bingham  v.  Glanmorris,  2  Moll. 
253.  And  .see  Shepp.  Touch.  452  ; 
Doe  V.  Smyth,  6  B.  &  C.  112  ;  Doe  v. 
Harris,  16  M.  &  W.  517  ;  [Be  Birchall, 
40  Ch.  D.  (C.A.)  436  ;]  but  see  Be 
Ellison's  Trust,  2  Jur,  N.S,  62. 
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same  formalities  as  estates  at  common  law  (a) ;  but  Lord  Eldon 
doubted  whether  a  party  could  disclaim  in  the  case  of  a  convey- 
ance to  uses,  except  by  release  with  intent  of  disclaimer:  how- 
ever, his  Lordship  added,  he  was  aware  that  such  a  doctrine 
would  shake  titles  innumerable  (b). 

12.  It  seems   to   be   clearly  established,  that  a  disclaimer  by  Disclaimer  of 
parol  declaration  will  suffice  to  divest  the  legal  estate,  where  the  "^  '^  ^  ^ 
trust  property  is  a  mere  chattel  interest  (c). 

13.  Whether    a    feme    covert    could,    under    the    Fines    and  Disclaimer  by 
Kecoveries  Act,  disclaim  an  interest  in  real   estate,  was,  by  the-^*'"^ ""'""''  ' 
terms  of  the  statute,  left  doubtful ;  the  Act  enabling  her  only  to 
"dispose   of,   release,   surrender,   or   extinguish,"    any    estate    or 

power  as  if  she  were  a  feme  sole  (d).  In  the  Irish  Act,  4  &  5  W. 
4.  c.  92,  sect.  68,  the  word  "  disclaim  "  was  expressly  introduced. 
And  now,  by  the  Eeal  Property  Act,  1845  (8  &  9  Vict.  c.  106) 
sect.  7,  a  married  woman  is  enabled,  in  like  manner,  to  "  disclaim  " 
any  estate  or  interest  in  lands  in  England.  But  the  disclaimer 
must  be  by  deed,  and  the  husband  must  concur,  and  the  feme 
covert  must  make  the  statutory  acknowledgment.  [Whether 
under  the  Married  Women's  Property  Act,  1882  (e),  or  the  Married 
Women's  Property  Act,  1907  (/),  a  married  woman  can  disclaim, 
may  also  be  doubtful ;  and  it  will  be  prudent,  in  all  cases  coming 
within  8  &  9  Vict.  c.  106,  sect.  7,  to  comply  with  the  formalities 
required  by  that  Act.] 

14.  The  effect  of  disclaimer  by  a  trustee,  where  there  is  a  co-  Effect  of  dis- 
trustee,  is  to  vest  the  whole  legal  estate  in  the  co-trustee  (g)  :  and,  ^^^i™**'- 

as  regards  the  exercise  of  the  office,  even  if  the  trust  be  accom- 
panied with  a  power,  the  continuing  trustee  may  administer  the 
trust  without  the  concurrence  of  the  trustee  who  has  chosen 
to  disclaim,  and  without  the  appointment  of  a  new  trustee  (h). 
The  settlor,  it  is  said,  must  be  presumed  to  know  what  the  legal 

{a)  3  Rep.  27,  a.  wood,  9  B.  &  C.  299  ;  Freem.  1.3,  case 

(b)  Nicloson  v.  Wordsworth,  2  Sw.  Ill  ;  Hawkins  v.  Kemp,  3  East,  410  ; 
372.  Townson  v.  Tickell,  3  B.  and  Aid.  31  ; 

(c)  Shepp.  Touch.  285  ;  Butler  and  Browell  v.  Reed,  1  Hare,  435,  per  Sir 
Baker's  case,  3  Rep.  26  b,  27  a;  i.Wigra.m;  &ndseeNiclosonY.  JVords- 
Smith  V.  Wheeler,  1  Vent.  130 ;  S.  C.  worth,  2  Sw.  369. 

2  Keb.  774  ;  Doe  v.  Harris,  16  M.  &  Qi)  Adams    v.    Taunton,    5     Mad. 

W.  520,  521,  per  Parke,  B.  435  ;   Cook  v.  Crawford,   13  Sim.  96  ; 

(d)  3  &  4  W.  4.  c.  74,  s.  77.  Bayly  v.  Cumming,  10  Ir.  Eq. 
Ue)  45  &  46  Vict.  c.  75.]  Rep.  410  ;  Hawkins  v.  Kemp,  3  East, 
[(/)  7   Edw.    7   c.    18  ;    see    ante,  410  ;    Wliite  v.  M'Dermott,   7  Ir.   R. 

p.  37.]  C.  L.  1  ;   [Delany  v.   Delany,  15  L. 

{g)  Bonifant  v.  Greenfield,  Cro.  Eliz.  R.    Ir.    55  ;     Crawford    v.    Forshaw, 

80;  Grewe  v.  Dicken,  4  Ves.  100,  per  43  Ch.  D,  643;  (1891)  2  Ch.  (C  A.) 

Jjord  Loughborough  ;  Small  v.  Mar-  261]. 
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consequence  of  the  death  or  disclaimer  of  one  of  the  trustees 
would  be  (a).  And  when  the  disclaimer  has  been  executed,  it 
operates  retrospectively,  and  makes  the  other  trustee  the  sole 
trustee  ah  initio  (&). 

15.  But  in  personal  contracts  the  rule  is  different,  for  where  A. 
covenants  with  B.,  C,  and  D.  as  trustees,  and  B.  disclaims,  C.  and 
D.  do  not  take  the  joint  covenant,  and  cannot  sue  without  B.  (c). 

16.  If  trustees  are  appointed  protectors  of  the  settlement,  and 
they  intend  to  disclaim  the  protectorship,  the  deed  of  disclaimer 
must,  by  the  Fines  and  Recoveries  Act,  be  enrolled  in  Chancery  {d). 

II.  Of  Acceptance. 

1.  A  trustee  may  accept  the  office  either  by  signing  the  trust 
deed  («),  or  by  an  express  declaration  of  his  assent  (/),  or  by 
proceeding  to  act  in  the  execution  of  the  duties  of  the  trust. 

2.  Where  a  trustee,  with  notice  of  his  appointment  as  trustee, 
has  done  nothing,  but  has  not  disclaimed,  it  will  be  presumed  after 
a  long  lapse  of  time,  as  twenty  years  (gr),  and  ci  fortiori,  after  thirty- 
four  years  (A),  that  he  accepted  the  trust  {i).  And  even  where  the 
deed  was  only  four  years  old,  Lord  St  Leonards  observed,  "that 
where  an  estate  was  vested  in  trustees  who  kTiew  of  their  appoint- 
ment and  did  not  object  at  the  time,  they  would  not  be  allowed 
afterwards  to  say  they  did  not  assent  to  the  conveyance,  and  it 
would  require  some  strong  act  to  induce  the  Court  to  hold  that  in 
such  a  case  the  estate  was  divested.  He  spoke  with  respect  to  the 
effect  upon  third  parties ;  every  Court  and  every  jury  would  pre- 
sume an  assent"  {j). 

3.  If  the  trustee  execute  the  deed,  he  should  see  that  the  re- 
citals are  correct ;  or  the  Court  may  hold  him  liable  for  the  con- 
sequences. However,  in  a  case  (h)  where  it  was  recited  in  a 
marriage  settlement  that  the  lady  was  possessed  of  a  sum  of  stock. 


(a)  Browell  v.  Beecl,  1  Hare,  435, 
per-  Sir  J.  Wigram. 

(b)  Peppercorn  v.  Wayman,  5  De 
G.  &  Sm.  230. 

(c)  Wetherell  v.  Langston^  1  Exch. 
634. 

(d)  3  &  4  W.  4.  c.  74,  s.  32. 

(e)  See  Buckeridge  v.  Glasse,  1  Cr.  & 
Ph.  131,  134. 

(/)  See  Doe  v.  Harris,  16  M.  &  W. 
517. 

(a)  In  re  Uniacke,  1  Jones  &  Lat.  1. 

(h)  In  re  Needham,  1  Jones  &  Lat. 
34. 

(i)  But  see  infra,  p.  225,  as  to  re- 
nunciation of  probate. 


(j )  Wise  V.  Wise,  2  Jones  and  Lat. 
403  ;  see  412 ;  and  see  White  v. 
M'Dermott,  7  Ir.  R.  0.  L.  1. 

(k)  Fenwick  v.  Greenwell,  10  Beav. 
418.  I  have  been  informed  by  one 
of  the  counsel  in  the  cause  that  in 
Bliss  V.  Bridgwater,  at  the  Rolls,  many 
years  ago,  Sir  J.  Leach  held  that 
trustees  were  bound  by  a  recital  that 
stock  had  been  transferred  into  their 
names  ;  and  see  Gore  v.  Bowser,  3  Sm. 
&  G.  6  ;  Ohaigneau  v.  Bryan,  8  Ir.  Ch. 
Rep.  251  ;  Story  v.  Oape,  2  Jur.  N.S. 
706  ;  Westmoreland  v.  Holland,  23 
L.  T.  N.S.  797;  19  W.  R,  302; 
affirmed  W.  N.  1871,  p.  124. 
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which  subsequently  was  not  forthcoming,  Lord  Langdale  said  there 
were  so  many  instances  of  parties  representing  that  they  were  en- 
titled to  particular  property,  which  representation  afterwards  turned 
out  to  be  wholly  untrue,  that  it  would  be  unjust  and  dangerous  to 
bind  third  parties  by  such  representations ;  and  that  he  did  not, 
therefore,  accede  to  the  argument,  that  the  recital  alone  bound  the 
trustees.  And  in  another  case  where  a  release  from  the  cestuis  que 
trust  to  the  trustees  stated  that  the  legacy  duty  amounted  only  to 
19^.  8s.,  whereas  it  was  much  more,  Lord  Eomilly  said  it  was  a 
mistake  of  all  parties,  and  that  the  trustees  were  not  estopped  by 
it  in  equity  (a). 

4.  What  acts  of  a  person  nominated  as  trustee  will  amount  to  a  of  acceptance  by 
constructive  acceptance  of  the  office,  is  a  question  constantly  arising,  ^^^™s  in  t^^ 
and  not  easily  to  be  determined  by  any  general  rule. 

5.  If  a  person  named  as  executor  takes  out  probate  of  the  will,  he  Effect  of  probate. 
thereby  constitutes  himself  executor,  and  incurs  all  the  liabilities 

annexed  to  the  executorship  (6).  The  renunciation  of  probate  by  a 
person  named  as  executor  and  trustee  is  not  in  itself  a  disclaimer 
of  the  trust,  but  it  is  one  circumstance  of  evidence,  and  if  there  be 
no  proof  of  his  ever  having  acted,  the  Court  after  a  long  lapse  of 
time,  as  sixty  years,  will  presume  a  disclaimer  (c) ;  [and  where  the 
trusts  of  the  real  and  personal  estate  were  combined,  being  trusts 
for  sale  and  conversion,  and  application  of  the  proceeds  as  a  mixed 
fund  in  (inter  alia)  paying  debts,  legacies,  and  funeral  expenses, 
and  the  same  persons  were  appointed  executors  and  trustees,  and 
the  only  executor  and  trustee  who  survived  the  testator  renounced 
probate.  Sir  G.  Jessel,  M.R.,  held  that  there  was  conclusive  evidence 
of  a  disclaimer,  as  the  trustee,  after  renouncing  execution  of  the  will 
as  to  the  personal  estate,  could  not  carry  out  the  trusts  as  to  the 
payment  of  the  debts  and  funeral  and  testamentary  expenses,  and 
could  not  get  rid  of  a  part  of  his  trust  in  that  way,  but  must  have 
intended  to  disclaim  all  the  trusts  (d)]. 

6.  If  an  executor  of  an  executor  take  upon  himself  the  adminis-  Executor  of  an 
tration  of  the  goods  of  the  first  testator,  he  thereby  accepts  the  ^'''^™  *"' 

(a)  Brooke  v.  Haynes,  6  L.  R.  Eq.  7  Hare,  156,  cited  post,  Chap.  XXVI., 
25.  with  remarks. 

(b)  Booth  V.  Booth,  1  Beav.  125  ;  [(d)  Re  Gordon,  6  Ch.  D.  531. 
Ward  V.  Butler,  2  Moll.  533,  per  Lord  Where  two  out  of  three  or  more  co- 
Manners  ;  Styles  v.  Guy,  1  Mac.  &  G.  executors  have  died  without  proving 
431,  per  Lord  Cottenham ;  Scully  v.  the  will,  the  representation  under 
Delany,  2  Ir.  Eq.  Rep.  165.  The  case  sec.  16  of  the  Court  of  Probate  Act, 
of  Balchen  v.  Scott,  2  Ves.  jun.  678,  1858  (21  &  22  Vict.  c.  95)  devolves 
cannot  be  considered  as  law.  as  if  they  had  not  been  appointed 

(c)  M'Kenna  v.  Eager,  9  Ir.  R.  C.  L.  executors  ;  Re  Boucherett,  (1908)  1  Ch. 
79  ;  and  see  Earl  Granville  v.  M'Neile,  180.] 
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administration  of  the  goods  of  the  latter  ;  for  it  is  only  through  the 
medium  of  the  latter  testator  that  he  can  reach  the  executorship  of 
the  former.  It  was  at  one  time  thought  that  an  executor  might 
renounce  probate  of  the  will  of  the  original  testator,  and  at  the 
same  time,  or  subsequently,  prove  the  will  of  the  immediate  tes- 
tator (a),  but  the  practice  has  now  been  settled  to  the  contrary  (6). 
But  if  the  first  executor  never  proved  the  will,  the  chain  of  repre- 
sentation is  not  continued  (c). 

7.  Any  mluntary  interference  with  the  assets,  whether  with  or 
without  probate,  will  stamp  a  person  as  acting  executor.  Thus, 
where  of  four  executors  only  one  proved,  and  the  other  three, 
describing  themselves  as  executors,  gave  a  letter  of  attorney  to  the 
fourth,  describing  him  as  acting  executor,  to  receive  a  quantity  of 
stock.  Lord  Hardwicke  ruled  that  the  whole  number,  by  this 
conduct,  had  drawn  upon  themselves  the  burden  of  the  executor- 
ship (d) ;  and  so  generally,  if  an  executor  sign  a  power  of  attorney, 
to  get  in  part  of  the  testator's  estate  (e),  [or  a  letter  requesting 
payment  by  debtors  to  the  estate  (/)],  he  brings  down  the 
whole  burden  upon  himself,  though  at  the  time  of  acting  he 
disclaim  the  intention  of  assuming  the  office  {g). 

8.  The  joining  in  an  assignment  of  the  testator's  lease  (A),  or  the 
bringing  an  action  on  the  footing  of  the  trust  (i),  is  an  acceptance 
of  the  office.  And  an  executor  and  trustee  for  sale  will  be  deemed 
to  have  acted  in  the  trust,  if  the  property  be  expressed  to  be  sold 
by  direction  of  the  trustees,  and  he  is  present,  and  takes  part,  and 
exercises  authority  or  ownership  by  giving  orders  respecting  the 
sale,  and  afterwards  calls  on  a  co-executor  to  enquire  into  the  state 
of  the  testator's  accounts  {j). 


(a)  Shepp.  Touch,  by  Preston,  464  ; 
Wanhford  v.  Wanhford,  Freem.  520  ; 
Hayton  v.  Wolfe,  Cro.  Jac.  614  ;  S.  G. 
Palmer,  156  ;  Hutton,  30. 

(6)  In  the  Goods  of  Perry,  2  Curt. 
655  ;  Brooke  v.  Haynes,  6  L.  K.  Eq. 
25  ;  In  the  Goods  of  Delacour,  9  Ir.  E. 
Eq.  86  ;  In  the  Goods  of  Griffin,  2  Ir.  R. 
Eq.  320  ;  and  see  In  the  Goods  of  Beer, 
15  Jur.  160. 

(c)  21  &  22  Vict.  c.  95,  s.  16. 

(d)  Harrison  v.  Graham,  3  Hill's 
MSS.  239;  S.  C.  cited  Churchill  v. 
Lady  Hobson,  1  P.  W.  241,  note  (i/), 
6th  ed.  ;  White  v.  Barton,  18  Beav. 
192  ;  Garberry  <&  Daly  v.  Cody,  1  Ir. 
Eep.  Eq.  76. 

(e)  Cummins  v.  Cummins,  8  Ir.  Eq. 
Rep.  723. 

[(/)  Re  Stevens,  (1897)  1  Ch,  422  ; 


S.  C.  (app.  on  other  grounds),  (1898) 
'  1  Ch.  (C.A.)  162.] 

(g)  Doyle  v.  Blake,  2  Sch.  &  Lef. 
231  ;  but  see  Malzy  v.  Edge,  2  Jur. 
N.S.  80. 

(h)   Urch  V.  Walker,  3  M.  &  Cr.  702. 

(i)  Montfort  v.  Cadogan,  17  Ves. 
489. 

{j )  James  v.  Frearson,  1  Y.  &  C. 
C.  C.  370  ;  see  375,  377.  In  On-  v. 
Newton,  2  Cox,  274,  A.,  one  of  six 
executors,  admitted  in  his  answer  that 
during  the  life  of  B.,  another  of  the 
executors  and  who  had  alone  taken 
out  probate,  he  had  assisted  in  writing 
letters  to  the  co-executors  .towards 
collecting  the  testator's  estate,  and  it 
was  proved  that  A.  had  written  on 
behalf  of  himself  and  his  co-executors 
to  a  debtor  of  the  testator  requiring 
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9.  The  rule  that  every  voluntary  interference  with  the  subject-  Interference  not 
matter  will  convert  a  person  into  a  trustee  must  be  taken  with  where  elearlr 
this  qualification,  that  the  interference  is  not  such  as  to  be  plainly  referable  to 
referable  to  some  other  ground  than  the  part  execution  of   the  than  aooeptaDoe. 
trust  {a). 

10.  If  a  trustee  act  ambiguously  he  cannot  afterwards  take  Trustee  may  not 
advantage  of  the  doubt,  and  say  he  acted  not  as  trustee,  but  in  anduJe^fdiV^''^' 
some  other  character  (5).  claim. 

11.  If  the  office  of  executor  be,  by  the  will,  clothed  with  certain  Case  of  executor- 
trusts,  a  person  named  as  executor  who  pi-oves  the  will,  and  thereby  \  trust"    ^   ^' 
makes  himself  executor,  is  held  to  draw  upon  himself  the  obliga- 
tions knit  to  the  office  of  trustee.     Thus,  if  a  testator  direct  that 

his  executors  shall  get  in  certain  outstanding  effects  to  be  applied 
to  a  particular  purpose,  a  person  cannot  make  himself  executor 
by  proving  the  will,  and  refuse  the  trust  (c). 

12.  And  if  an  executor  be  also  designated  trustee  of   the  real  Where  the  exe- 
estate,  and  he  acts  as  executor,  he  is  deemed  to  have  accepted  the  named\s  devisee 
entire  trusteeship  {d).  upon  trust. 

13.  And  if  a  person,  by  the  same  instrument,  be  nominated  Two  trusts  in 
trustee  of   two  distinct  trusts,  he  cannot  divide  them :  but  if  he       ^  ^°^  ™™ 
accept  the  one,  he  will  be  taken  to  have  accepted  the  other  (e). 
However,  these  are  the  doctrines  in  a  Court  of  Equity  only,  for  at 

law  an  executor  may  accept  that  office  and  yet  disclaim  the 
devise  to  him  of  a  legal  estate  (/) ;  [and,  of  course,  it  is  competent 
for  a  testator  or  settlor  to  appoint  separate  sets  of  trustees  for 
separate  parts  of  the  property,  and  where  a  testator  has  property 
in  different  countries  it  may  be  expedient  to  do  so  (5')]. 

14.  Where  a  person  was  named  as  a  trustee  in  a  settlement.  Taking  custody 

of  trust-deed  not 

payment.      Lord    Camden,   notwith-  231;  S.  G.  Taml.  376  ;  Loioryv.  Fulton,  an  acceptance  of 

standing  these  circumstances,  observed  9  Sim.  115.                                                trust, 

in  his  argument,  that  "  B.  undertook  (6)  Gonynghani  v.  Gonyngliam,  1  Ves. 

to  act  solely,  and  did  act  solely  until  522  ;   Montgomery  v.  Johnson,  11   Ir. 

he  died,"  implying  that  A.  had,  by  Eq.  Rep.  476  ;  see  Lowry  v.  Fulton,  9 

his  conduct,  not  assumed  the  character  Sim.  115  ;  Doe  v.  Harris,  16  M.  &  W. 

of  executor.     But  the  case  was  one  517. 

of  "cruel  persecutio7i"  against.  A. ;  and  (c)  Muchlow  v.    Fuller,   Jac.     198; 

his  Lordship  put  the  fairest  possible  and  see  Booth  v.  Booth,  I  Beav.  125  ; 

construction  upon,  all  that   A.    had  Williams  v.  Nixon,  2  Beav.  472. 

done  ;    and    besides,    Lord    Camden  {d)  Ward  v.  Butler,  2  Moll.  533. 

might  only  have  meant  that  B.  was  (c)  Urch  v.  Walker,  3  M.  &  Cr.  702 ; 

substantially  the  sole  acting  executor,  [Re  Lord  and  Fullerton,  (1896)  1  Ch. 

without  adverting  to   the   question,  (C.A.)  228]. 

whether  the  interference  of  A.  ought  (/)  Lord    Wellesley   v.    Withers,   4 

or  not,  in  strict  legal  construction,  to  Ell.  &  Bl.  750 ;  and  see  Bence  v.  Gilpin, 

be  held  an  acceptance  of  the  executor-  3  L.  E.  Ex.  82. 

ship.  [((/)  See  Be  Lord  and  Fullerton,  ubi 

(a)  Stacey  v.  Flph,  1  M.  &  K.  195  ;  sup.) 
and  see  Dove  v.  Everard,  I  R.  &  M. 
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but  he  did  not  execute  it,  and  declined  to  act,  he  was  held  not 
to  have  accepted  the  trust  by  merely  taking  the  settlement  into 
his  custody  until  a  trustee  could  be  found  (a). 

15.  If  A.  be  named  as  executor  and  trustee,  and  he  renounces 
probate  and  disclaims  the  trust,  and  B.  takes  out  the  letters  of  ad- 
ministration with  the  will  annexed,  B.,  though  he  thus  becomes 
the  personal  representative,  is  not  also  the  trustee  of  the  will,  nor 
is  he  a  trustee  in  any  sense,  except  as  holding  the  surplus  assets 
after  the  ordinary  administration,  with  notice  of  a  trust.  A 
proper  trustee  can  only  be  appointed  by  the  Court  (6). 

16.  Where  a  fund  is  given  to  a  person  upon  certain  trusts,  and 
he  is  appointed  executor,  as  soon  as  he  has  severed  the  legacy 
from  the  general  assets,  and  appropriated  it  to  the  specific  pur- 
pose, he  dismisses  the  character  of  executor,  and  assumes  that 
of  trustee  (c).  But  the  assent  of  the  executor  to  a  legacy 
to  himself  in  trust,  however  proved,  converts  him  into  a 
trustee  (d). 

17.  Upon  the  question  of  acceptance  or  non-acceptance  of  the 
office,  parol  evidence  is,  of  course,  admissible,  as  on  any  other 
issue  (e). 

18.  If  a  person  be  asked  and  consent  to  become  a  trustee  of  a 
marriage  settleynent,  and  thereupon  his  name  is  introduced  into 
articles  as  the  basis  of  the  settlement,  he  may  sue  the  parties 
bound  by  the  articles  for  specific  performance,  though  he  may 
not  have  executed  any  written  instrument  declaratory  of  his 
acceptance  of  the  trust  (/). 

19.  With  respect  to  the  liability  of  a  trustee,  it  is  perfectly 
immaterial  to  him  whether  he  declare  his  acceptance  of  the  office 
by  deed  or  parol,  or  his  consent  be  implied  from  his  acts,  for  in 
each  case  the  obligations  imposed  upon  him  are  precisely  the 
same  (jg).  In  the  event  of  a  hreach  of  trust,  the  consequences  to 
the  parties  beneficially  interested  admitted,  until  recent  enact- 
ments, of  a  slight  variation.     A  breach  of  trust  creates  per  se  a 


(a)  Evans  v.  John,  4  Beav.  35. 

(6)  See  Wyman  v.  Garter,  12  L.  R. 
Eq.  309. 

(c)  Phillippo  V.  Munnings,  2  M.  & 
C.  309  ;  Byrchall  v.  Bradford,  6  Mad. 
13  ;  S.  G.  lb.  235  ;  Ex  parte  Dover,  5 
Sim.  500  ;  Ex  parte  Wilkinson,  3  Mont. 
&  Ayr.  145  ;  see  Wilmott  v.  Jenkins, 
1  Beav.  401  ;  [Be  Smith,  42  Ch.  D. 
302  ;  Be  Timmis,  (1902)  1  Ch.  176  ; 
and  as  to  tlie  right  of  an  executor 
or  adniinistrator  to  appropriate  part 


of  the  estate  to  his  own  share ;  see 
Barclay  v.  Owen,  60  L.  T.  N.S. 
220;  Be  Biclmrdson,  (1896)  1  Ch. 
512  ;  Land  Transfer  Act,  1897  (60 
&  61  Vict.  c.  65),  sect.  4,  sub-sect.  1 ; 
and  post,  Chap.  XXIV.  s.  1]. 

(d)  Dix  V.  Burford,  19  Beav.  409. 

(e)  See  James  v.  Frearson,  1  Y.  & 
C.  C.  C.  370. 

(/)  Gook  V.  Fryer,  1  Hare,  498. 
(g)  See    Lord    Montfort     v.     Lord 
Cadogan,  19  Ves.  638. 
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simple  contract  debt  only  (a) ;  but,  if  the  trustee  has  covenanted 
under  his  hand  and  seal  to  execute  the  trust,  even  though  the 
heirs  be  not  named,  the  breach  of  trust,  thus  becoming  a  specialty 
debt,  would,  as  respects  legal  assets,  and  as  to  the  estates  of 
testators  or  intestates  who  died  before  January,  1870,  take  pre- 
cedence of  simple  contract  debts  (b).  However,  the  mere  fact  of  a 
trustee  being  made  a  party  to  and  executing  a  deed  appointing 
him  to  that  office,  does  not  of  itself  amount  to  a  covenant  on  his 
part  to  execute  the  trusts,  if  the  deed  do  not  contain  any  words 
which  could  be  construed  a  covenant  at  law  (c) ;  and  if  the  deed 
do  contain  such  words,  yet  the  trustee  cannot  be  sued  upon 
covenant  if  he  did  not  execute  the  deed ;  though,  of  course,  after 
accepting  the  trust  he  would  be  liable  for  a  breach  of  contract, 
as  for  a  simple  contract  debt  {d).  If  he  execute  the  deed,  it  is 
not  necessary,  in  order  to  make  it  a  covenant,  that  there  should 
be  the  word  covenant,  but  the  words  agree  and  declare  (e),  or 
the  word  declare  alone  will  suffice  (/).  There  is  no  magic 
in  words,  and  it  is  simply  a  question  of  intention  whether 
the  execution  of  the  deed  was  for  the  purpose  of  creating  a 
specialty  debt  or  alio  intuitu  (g).  In  the  case  of  a  trustee 
covenanting  for  himself  and  his  heir's,  a  remedy  lay  at  common 
law  against  the   heir  in   respect  of  estates  descended;    and   by 

3  W.  &  M.  c.  14  the  like  remedy  was  given  against  the 
devisee  of  the  debtor :  but  this  was  only  where  the  specialty 
would  have  supported  an  action  of  debt,  as  in  the  case  of  a 
bond,  and  did  not  apply  to  a  covenant,  by  which  not  a  debt 
was   created,  but  damages  were  recoverable  (A);  but  the  Debts 

(a)  Vernon  v.  Vawdry,  2  Atk.  119  ;  v.  Marryat,  6  Jur.  N.S.  572  ;  Gomi' 

S.  G.  Barn.  280 ;   Gox  v.  Bateman,  2  ney    v.    Taylor,   6    M.    &    Gr.   851  ; 

Ves.   19 ;    Kearnan  v.    FitzSimon,   3  Wynch  v.    Grant,  2   Drew.   312.     It 

Ridg.  P.  C.  18  ;  Loekhart  v.  Reilly,  1  appears  from    the   latter  case,   that 

De  G.  &  J.  464;  Jenkins  \.- Robertson,  in  Acley  v.  Arnold,  the  trustee  had 

1  Eq.  Rep.  123.  executed  the  deed,  a  circumstance  not 

(6)  Wood  V.  Hardisty,  2  Coll.  542  ;  mentioned   in   the   report    of    Adey 

(see  as  to  this  case  1  Eq.  Rep.  125) ;  v.  Arnold. 

Be  Dickson,  12  L.  R.  Eq.  154  ;  Gif-  (d)  Richardson  v.  Jenkins,  1  Drew. 
ford  V.  Manley,  For.  109  ;  Mavor  v.  477 ;  Vincent  v.  Godson,  1  Sm.  &  G.  384. 
Davenport,  2  Sim.  227  ;  Benson  v.  Ben-  (e)  Westmoreland  v.  Tunnicliffe, 
son,  1  P.  W.  131  ;  Deg  v.  Deg,  2  P.  W.  W.  N.  1869,  p.  182. 
414;  Turner  v.  Wardle,  7  Sim.  80;  (/)  Richardson  v.  Jenkins,  1  Drew. 
Primrose  v.  Bromley,  1  Atk.  89  ;  Gum-  477  ;  and  see  Saltoun  v.  Houston,  1 
mins  V.  Gummins,  3  Jones  &  Lat.  Bing.  N.  C.  433  ;  Gummins  v.  Gum- 
Si  ;  see  Baily  v.  Ekins,  2  Dick.  632 ;  mins,  3  Jones  &  Lat.  64  ;  8  Ir.  Eq. 
Norris  v.  Sadleir,  8  Ir.  R.  Eq.  161,  519.  Rep.  723  ;  Jenkins  v.  Robertson,  1  Eq. 

(c)  Adey  v.  Arnold,  2  De  G.  M.  &  G.  Rep.  123. 

433  ;  Isaacson  v.  Harwood,   3  L.   R.  {g)  Isaacson  v.   Harwood,  3   L.    R. 

Oh.  App.  225  ;  Holland  v.  Holland,  Ch.  App.  225. 

4  L.  R.  Ch.  App.  449;   Newport  v.  (h)  Wilson  v.  Knubley,TEasl,  127. 
Bryan,  5  Ir.  Ch.  Rep.  119  ;  Marryat 
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Eecovery  Act,  1830  (11  G.  4.  &  1  W.  4.  c.  47),  perfected 
the  remedy  by  extending  it  to  the  case  of  a  covenant  [or 
other  specialty  (a).  By  the  Conveyancing  and  Law  of 
Property  Act,  1881,  unless  a  contrary  intention  is  expressed,  a 
covenant  and  a  contract  under  seal,  and  a  bond  or  obligation 
under  seal,  made,  or  implied  by  virtue  of  the  Act,  since  the  31st 
December  1881,  though  not  expressed  to  bind  the  heirs,  operate 
in  law  to  bind  the  heirs  and  real  estate,  as  well  as  the  executors 
and  administrators,  and  personal  estate,  as  if  heirs  were  expressed 
(b).  The  effect  of  this  section  seems  to  be  to  extend  the  remedy 
given  by  11  G.  4.  &  1  W.  4.  c.  47,  to  all  specialty  creditors,  whether 
the  heirs  are  named  or  not.  By  the  Administration  of  Estates 
Act,  1833  (3  &  4  W.  4.  c.  104)  it  was]  declared  that  the  lands  of  a 
debtor  should  be  liable  to  all  his  debts,  whether  on  simple  contract 
or  on  specialty ;  but  specialties,  where  the  heir  was  bound,  were 
still  made  to  take  precedence  of  simple  contract  debts,  and 
specialties  where  the  heir  was  not  bound.  A  subsequent  statute 
(c)  has  now  abolished  the  distinction  between  simple  contract 
debts  and  specialty  debts,  and  directed  all  debts  to  be  paid  pari 
passu  in  the  administration  of  estates  of  testators  or  intestates 
who  may  have  died  on  or  after  the  1st  January  1870. 
Dutie  conae-  20.  As  soon  as  a  trustee  has  accepted  the  office,  he  must  bear 

accfeptance.  ^^  mind  that  he  is  not  to  sleep  upon  it,  but  is  required  to  take 

an  active  part  in  the  execution  of  the  trust.  The  law  knows  no 
such  person  as  a  passive  trustee.  If,  therefore,  an  unprofessional 
person  be  associated  in  the  trust  with  a  professional  one,  he  must 
not  argue,  as  is  often  done,  that  because  the  solicitor  is  better 
acquainted  with  business  and  with  legal  technicalities,  the  ad- 
ministration of  the  trust  may  be  safely  confided  to  him,  and  that 
the  other  need  not  interfere  except  by  joining  in  what  are  called 
formal  acts  (d).  If  he  sign  a  power  of  attorney  for  sale  of  stock,  or 
execute  a  deed  of  reconveyance  on  repayment  of  a  mortgage  sum, 
he  is  as  answerable  for  the  money  as  if  he  were  himself  the 
solicitor  and  had  the  sole  management  of  the  transaction  (e). 

[(a)  Tlie  effect  of  ss.    6  and  8  of  [(e)    But   a    solicitor    who,    being 

this  Act  is  that  upon  alienation  by  acting  trustee,  has  by  his  negligent 

the  devisee,  the  testator's  debts  become  conduct  of  the  trvist  business  caused 

his  debts  to  the  extent  of  the  value  an  action  to  be  brought  against  him 

of   the   land.      See   Re   Hedgeley,   34  and     his    co  -  trustee,    is    liable    to 

Ch.  D.  379,  and  Re  Hyatt,  38  Ch.  D.  indemnify  his  co-trustee  against  the 

609,  at  p.  619.]  costs,  even  where  no  actual  loss  has 

[(6)  44  &  45  Vict.  c.  41,  s.  59.]  been  occasioned  to  the  trust  estate  ; 

(c)  The  Administration  of  Estates  Re  Linsley,  (1904)  2  Ch.  785,  applying 

Act,  1869  (32  &  33  Vict.  c.  46).  LocMiart  v.  Beilly,  25  L.  J.  Ch.  697.] 

[(d)  See  Re  Turner,  (1897)  1  Ch.  536.] 
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21.  Again,  when  a  trustee  has  entered  upon  the  trust,  he  is  A  trustee  on 
bound  at  once  to  acquaint  himself  with  the  nature  and  particular  fnfoim'himsel?* 
circumstances  of  the  property,  and  to  take  such  steps  as  may  be  of  the  state  of 
necessary  for  the  due  protection  of  it  (a).     Thus  he  is  not  liable 

for  the  defaults  of  any  predecessor  in  the  trust,  but  if  the  fund 
is  in  danger  and  not  in  the  state  in  which  it  ought  to  be,  the 
Court  will  presume  him  to  have  made  proper  enquiries,  and  will 
hold  him  responsible  if  he  does  not  take  such  measures  as  may 
be  called  for  {¥).  [But  a  trustee  who,  acting  with  reasonable 
prudence,  retains  authorised  investments,  will  not  be  liable  for 
subsequent  depreciation  in  value  (c).] 

22.  Where  a  person  was  appointed  new  trustee  of  a  marriage  Covenant  to 
settlement,  which  contained  a  covenant  by  the  husband  for  the  property, 
settlement  of  the  wife's  future  property,  it  was  held  that  he  was 
entitled  to  assume  that  the  covenant  had  been  duly  performed  up 

to  the  time  of  his  becoming  trustee,  if  he  had  no  reason  to  suspect 
the  contrary  (d). 

23.  A  trustee  of  chattels  personal  for  the  separate  use  of  a  Inventory, 
wife  must  take  care,  on  accepting  the  trust,  to  have  the  effects 
ascertained  by  a  proper  inventory,  or  in  a  suit  for  an  account 

of  the  trust  estate  he  may  be  deprived  of  his  costs  («).  [And 
where  a  tenant  for  life  of  chattels  is  let  into  possession  he  should 
sign  an  inventory  (/).] 

24.  We  may  add  in  conclusion,  that  if  a  person  by  mistake  or  Trustee  by 

otherwise  assume  the  character  of  trustee,  when  it  really  does  ™?3take  or  other- 

'  ■'  wise  assuming 

not  belong  to  him,  and  so  becomes  a  trustee  de  son  tort,  he  may  that  character. 

be  called  to  account  by  the  cestuis  que  trust  for  the  moneys  he 

received   under   colour  of   the   trust.       Thus,   where   a  testator 

devised  an  estate  to  W.  Thompson  upon  certain  trusts,  with  a 

power  of   sale   to   him,  his   heirs  and   assigns,  and  the  trustee 

[(a)  A  trustee  who  brings  an  action  Cloud,  18  L.  R.  Eq.  634  ;  [Hallows  v. 

for  the  protection  of  the  trust  property  Lloyd,  39  Ch.  D.  686,  691  ;]  and  see 

under  the  advice  of  counsel,  is  not  Malzy  v.  Edge,  2  Jur.  N.S.  80 ;  but 

absolutely  indemnified  by  such  advice  this  decision  seems  opposed   to  the 

from  liability  to  the  costs  of  the  action  current  of  authorities, 

as  between  himself  and  his  cestuis  que  [(c)  BeGItapman,  (1896)  2  Ch.  (CA.) 

trust,  though  such  advice  would  go  763  ;  and  see  the  Trustee  Act,  1894 

a  long  way  to  justify  the  proceed-  (57  &  58  Vict.  c.  10)  s.  4  ;   Judicial 

ings,    if    instituted  bond  fide:    Stott  Trustees  Act,  1896  (59  &  60  Vict.  c. 

V.  Milne,  25  Ch.  D.  (CA.)  710  ;  and  35)  s.  3,  and  post  Chap.  XXX  [.  s.  3.] 

see  Be  Beddoe,  (1893)  1    Ch.    (CA.^  (d)  Geaves  v.  Strahan,  8  De  G.  M.  & 

547,  558.]  G.  291. 

(6)  See  Taylar  v.  Millington,  4  Jur.  (e)  England  v.  Downs,  6  Beav.  269  ; 

N.S.  204  ;  Tomiley  v.  Bond,  2  Conn.  &  see  279. 

Laws.  405  ;  James  v.  Frearson,  1  Y.  &  [(/)  Temple  v.    Thring,   56    L.    J. 

C.  C.  C  370  ;  Exparte  Geaves,  25  L.  J.  Ch.    767,   768  ;   56  L.   T.   N.S.   283, 

Bank.  53  ;  2  Jur.  N.S.  651  ;  Youde  v.  284.] 
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devised  all  his  real  estate  to  his  sister  Grace  Thompson,  charged 
with  501.  to  his  friend  Watson,  and  died  leaving  his  brother 
Jonas  Thompson  his  heir-at-law,  and,  on  the  death  of  the  trustee, 
Grace  Thompson,  assuming  herself  to  be  the  devisee,  sold  the 
estate  and  received  the  money  and  paid  it  wrongfully  to  the 
tenant  for  life ;  in  a  suit  against  the  representative  of  Grace 
Thompson,  the  Court  held  that,  although  she  was  neither  heir 
nor  devisee,  yet  as  she  had  acted  as  trustee  and  received  the 
money  in  that  character,  she  was  accountable  for  it  to  the 
cestuis  que  trust  (a).  [And  in  a  recent  case  in  the  House  of 
Lords  the  same  principle  was  applied,  and  it  was  held  (reversing 
the  judgment  of  the  Court  of  Appeal)  that  a  person  who  had 
assumed  to  act  as  agent  and  receiver  for  heirs  who  were  un- 
ascertained remained,  so  long  as  he  continued  to  act,  chargeable 
in  a  fiduciary  character  (6).] 

(a,)  Bachham  v.    Siddall,   16   Sim.  58  ;  Hennessey  v.  Bray,  33  Beav.  96  ; 

297  ;  affirmed  by  the  Lord  Chancellor  Yardley  v.  Holland,  20  L.  R.  Eq.  428 ; 

on  appeal  as  to  the  point  under  con-  Ex  parte  Norris,  4  L.   R.   Oh.  App. 

sideration,  1  Mao.  &  Q.  607  ;  Pearce  v.  280. 

Pearce,  22  Beav.  248  ;  Life  Association  [(6)  Lyell  v.  Kennedy,  14  App.  Cas. 

of  Scotland  v.  Siddal,  3  De  G.  F.  &  J.  437.] 
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CHAPTEE    XII 

OF   THE   LEGAL   ESTATE   IN    THE   TRUSTEE 

Upon  this  subject  we  propose  to  treat,  First:  Of  vesting  the 
legal  estate  in  the  trustee;  Secondly:  Of  the  properties  and 
devolution  of  the  legal  estate ;  and  Thirdly :  What  persons 
taking  the  legal  estate  will  be  bound  by  the  trust. 


SECTION  I 

OF   VESTING   THE   LEGAL   ESTATE   IN   THE   TRUSTEE 

I.  With  reference  to  the  Statute  of  Uses. 

1.  In  the  case  of  a  simple  trust,  as  the  statute  of  27  Henry  the  Statute  of  Uses. 
Eighth  operates  upon  the  first  use,  whether  designated  in  the 
instrument  as  a  use  or  trust,  if  a  conveyance  or  devise  be  to  A. 
and  his  heirs  "  in  trust "  for  B.  and  his  heirs,  the  possession  will 
be  executed  in  B.  (a);  and  the  statute  must  operate,  notwith- 
standing the  intention  of  the  settlor  to  the  contrary,  for  the  will 
of  the  subject  cannot  control  the  express  enactment  of  the 
legislature  (b).  In  order,  therefore,  to  prevent  the  legal  estate 
from  being  executed  in  the  cestui  que  trust,  it  is  necessary  to 
vest  in  the  trustee  not  only  the  ancient  common  law  fee,  but 
also  the  primary  use,  as,  by  conveying  or  devising  (c)  "to  the 
trustee  and  his  heirs  to  the  use  of  the  trustee  and  his  heirs  "  (d), 

(a)  As  in  Austen  v.  Taylor,  1  Eden,  the  trustees  having  a  duty  to  perform, 
361  ;  Eobinson  v.  Grey,  9  East,  1  ;  it  was  a  trust  special,  and  so  out  of 
Williams  v.  Waters,  14  M.  &  W.  166,      the  statute. 

&c.     See  Broughton  v.  Langley,  2  Salk.  [(c)  It  must,  however,  be  borne  in 

679  ;  Chapman  v.  Blissett,  Cas.  t.  Talb.  mind  that  the  Statute  of  Uses  does 

150.  not  of  its  own  force  apply  to  wills, 

(b)  See  Oarwardine  v.  Carwardine,  see  Re  Brooke,  (1894)  1  Ch.  43,  48, 
1  Eden,  36.  In  Gregory  v.  Henderson,  but  "  testators  are  at  liberty  to  employ 
4  Taunt.  772,  Judges  Chambre  and  the  machinery  of  the  statute  for  the 
Gibbs  laid  a  stress  on  the  testator's  purpose  of  manifesting  their  inten- 
intent,  but  Judge  Heath  referred  the  tion."] 

case  to  the  true  principle,  viz.  that  (d)  Robinson  v.  Comyns,  Cas.  t.  Talb. 
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or  "unto  and  to  the  use  of  the  trustee  and  his  heirs"  (a);  for 
although  by  the  latter  form  of  limitation  the  trustee  will  be  in 
by  the  common  law,  yet,  as  the  possession  and  the  use  are  both 
vested  in  the  trustee,  the  trust  over,  as  not  being  the  primary 
use,  will  not  be  effected  by  the  statute. 

2.  Special  trusts  are  not  within  the  purview  of  the  Act  of 
Henry  the  Eighth  {h) ;  and  therefore,  if  any  agency  be  imposed 
on  the  trustee,  as  by  a  limitation  to  A.  and  his  heirs,  upon 
trust  to  pay  the  rents  (c)  or  to  convey  the  estate  {d),  or  if  any 
control  is  to  be  exercised,  or  duty  is  to  be  performed,  as  in  the 
case  of  a  trust  to  apply  the  rents  to  a  person's  maintenance  («), 
or  in  making  repairs  (/),  or  to  preserve  contingent  remainders  (g), 
and  a  fortiori  if  to  raise  a  sum  of  money  (h),  or  to  dispose  of  hy 
sale  (i),  in  all  these  cases  as  the  trust  is  of  a  special  character, 
the  operation  of  the  Statute  of  Uses  is  effectually  excluded.  So 
if  an  estate  be  devised  to  trustees  upon  trust  for  a  feme  covert 
for  her  sole  and  separate  use,  and  her  receipts  alone  to  be  dis- 
charges (j).  But  if  an  estate  be  released  by  deed  to  A.  and  his 
heirs  "upon  trust"  after  the  marriage  of  the  relessor  "for  her 
and  her  assigns  for  life,  for  her  own  sole  and  separate  use,"  but 
no  active  duty  in  respect  of  the  separate  use  is  expressed  to  be 
reposed  in  the  trustee  personally,  a  common  law  court  has 
rejected  the  sole  and  separate  use  as  an  estate  known  only  in 
equity,  and  held  the  legal  estate  for  life  to  be  executed  in  the 
feme  (k). 


164  ;  Attorney-General  v.  Scott,  Id.  138 ; 
Hopkins  v.  Hopkins,  1  Atk.  589,  per 
Lord  Hardwicke. 

{a)  Doe  y.  Passingham,  6  B.  &  C.  305 ; 
Doe  V.  FieU,  2  B.  &  Ad.  564  ;  Harris  v. 
Fugh,  12  Moore,  577  ;  ;b'.  0. 4  Bing.  335 ; 
Rackham  v.  Siddall,  I  Mac.  &  G.  607  ; 
[and  see  Be  Brooke,  (1894)  1  Ch.  49]. 

(6)  See  Introduction,  p.  5  ;  and  see 
Wright  v.  Pearson,  1  Eden,  125  ;  Mott 
V.  Buxton,  7  Ves.  201. 

(c)  Robinson  v.  Grey,  9  East,  1  ; 
Symson  v.  Turner,  1  Eq.  Ca.  Ab.  383, 
note,  3rd  resolution ;  Garth  v.  Baldioin, 
2  Ves.  646  ;  Chapman  v.  BUssett,  Cas. 
t.  Talbot,  145  ;  Barker  v.  Greemcood, 
4  M.  &  W.  429  ;  Antlwny  v.  Bees,  2 
Or.  &  Jer.  75  ;  White  v.  Parker,  1 
Bing.  N.  C.  573  ;  Sherwin  v.  Kenny, 
16  Ir.  Oh.  Rep.  138  ;  and  see  Doe  v. 
Homfray,  6  Ad.  &  Ell.  206  ;  Kenrick 
V.  Lord  Beauclerk,  3  Bos.  &  Pul.  178  ; 
Nevil  V.  Saunders,  1  Vern.  415  ;  Jones 
v.  Lord  Say  &  Sele,  1  Eq.  Ca.  Ab.  383. 

(d)  Garth  v.  Baldwin,  2  Ves.  646  ; 


Doe  V.  Field,  2  B.  &  Ad.  504  ;  Doe  v. 
Edlin,  4  Ad.  &  Ell.  582  ;  Doe  v.  Scott, 
4  Bing.  505. 

(«)  Sylvester  v.  Wilson,  2  T.  R.  444  ; 
Doe  V.  Fdlin,  4  Ad.  &  Ell.  582. 

(/)  Shaplandy.  Smith,  1  B.  C.  C.  75. 

(g)  Biscoe  v.  Perkins,  1  V.  &  B. 
485  ;  and  see  Barker  v.  Greenwood,  4 
M.  &  W.  431. 

(/i)  Wright  v.  Pearson,  1  Eden,  119 
Stanley  v.  Lennard,  1  Eden,  87. 

{%)  Bagshaw  v.  Spencer,  1  Ves.  142 
[Re  Brooke,  (1894)  1  Ch.  43,  47]. 

(i  )  Harton  v.  Harton,  7  T.  R.  652 
and  see  Hawkins  v.  Luscombe,  2  Sw, 
391  ;  Nevil  v.  Saunders,  1  Vern.  415 
Jones  V.  Lord  Say  d-  Sele,  1  Eq.  Ca, 
Ab.  383  ;  Doe  v.  Claridge,  6  C.  B.  641 
Williams  v.  Waters,  14  M.  &  W.  172 , 
[Re  Adams  <L  Perry's  Contract,  (1899) 
1  Ch.  554]. 

(7c)  Williams  v.  Waters,  14  M.  &  W. 
166.  See  Nash  v.  Allen,  1  H.  &  C. 
167  ;  and  see  post,  p.  237. 
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3.  And  if  the  trust  be  simply  to  "permit  and  suffer  A.  to  receive  Trust  to  "permit 
the  rents  "  (a),  the  legal  estate  is  executed  in  A.     However,  if  the  *eJ^i^"^f&c '  *° 
lands  be  devised  to  three  persons  and  their  heirs  in  trust  to  executed  by 
permit  A.  to  receive  the  net  rents  for  her  life  for  her  own  use, 
and  after  her  death  to  permit  B.  to  receive  the  net  rents  for  her 
life  for  her  sole  and  separate  use,  with  remainder  over  and  a 
power  of  sale  to  the  trustees,  it  has  been  held  that  the  legal 
estate  is  in  the  trustees,  for  they  are  to  receive  the  rents,  and 
thereout  pay  the  land  tax  and  other  charges  on  the  estate,  and 
hand  over  the  net  rents  only  to  the  tenant  for  life  (h). 

[4.  And  where  real  estate  was  devised  to  trustees,  their  heirs  [Maintenance 
and  assigns,  to  the  use  of  A.  for  life,  with  remainder  to  the  use  °  ^"'^'-l 
of  such  child  or  children  of  A.  as  should  attain  twenty-one 
as  tenants  in  common  in  fee,  with  remainders  over,  and  the 
testator  "  empowered  his  trustees  to  apply  the  income  to  which, 
under  the  disposition  thereinbefore  contained,  any  infant  devisee 
should  be  presumptively  or  otherwise  entitled,  towards  the  main- 
tenance and  education  or  otherwise  for  the  benefit  of  such  devisee 
during  his  minority,"  it  was  held  by  V.  C.  Hall  that  the  legal  fee 
was  in  the  trustees,  inasmuch  as  the  provision  for  maintenance 
showed  that  the  intention  was  that  the  trustees  should,  under 
the  disposition  to  them,  their  heirs  and  assigns,  take  an  estate 
by  virtue  of  which  they  would  receive  the  rents  and  profits  (c).] 

5.  If  the  legal  estate  be  limited  to  the  trustees  charged  with  charge  of  debts. 
debts  or  annuities,  and  subject  thereto  in  trust  for  A.,  but  no 
directions  to  the  trustees  personally  to  pay  the  debts  or  annui- 
ties {d),  here,  as  the  trustees  have  no  agency  assigned  to  them, 
but  merely  stand  seised  in  trust,  the  statute  will  operate,  and 
execute  the  possession  in  A.  [But  where  the  devisees  in  trust 
are  also  executors,  and  there  is  a  direction  for  payment  of  debts 

(a)  Eoughton  v.  Langley,  1  Bq.  Ca.  maintenance  in   making  a  share  of 

Ab.  388  ;   S.   0.   2  Salk.  679,  over-  residue  vested  wliicli  would  otherwise 

ruling  Burchett   v.  Durdant,  2  Vent.  be  contingent,  see  Fox  v.  J'^oa;,  19  L.  R. 

311  ;   Bight  v.  Smith,  12  East,  455  ;  Eq.  286  ;   &   Palmer,  (1893)   3  Ch. 

JVagstaffv.  Smith,  9  Ves.  524,  per  Sir  (CA.)  369,  373  ;  Be  Turney,  (1899)  2 

W.  Grant  ;   Gregory  v.   Henderson,   4  Ch.  (O.A.)  739  ;  Be  Gossling,  (1903)  1 

Taunt.  773,  per  Heath,  J.  ;   Warter  v.  Ch.  (C.A.)  448  ;  Be  Williams,  (1907) 

Hutchinson,  5  Moore,   143  ;    S.  G.  I  1  Ch.  180.] 

B.  &  C.  721  ;  Barker  v.  Greenwood,  4  {d)  Kenrick  v.  Lord  Beauclerk,  3  B. 

M.  &  W.  429,  per  Parke,  B.  ;  [and  see  &  P.  175  ;  Jones  v.  Lord  Say  (£■  Sele, 

Be  Beddoe,  (1893)  1  Ch.  (C.A.)  547].  8   Vin.   Ab.    262  ;    [Be    Adams  and 

(6)  Barker  v.  Greenwood,  4  M.  &  W.  Perry's  Contract,  (1899)   1    Ch.  554]. 

421  ;  White  v.  Parker,  1  Bing.  N.  C.  But  see  Oreaton  v.  Greaton,  3  Sm.  & 

573.  G.  386  ;  Baker  v.  White,  20  L.  R.  Eq. 

[(c)  Berry  v.  Berry,  7  Ch.  D.  657.  174 ;   and  see  GoUier  v.  M'Bean,  34 

As  to  the  effect  of  a  direction  for  Beav.  426. 
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which  is  sufficient  to  charge  the  devised  estate  with  their  payment, 
the  devisees  may  be  held  to  take  the  legal  estate  (a).] 

6.  And  where  copyholds  were  devised  to  trustees  during  the 
minority  of  the  testator's  son,  "the  same  to  be  transferred  to 
him  "  when  he  attained  twenty-one,  and  if  he  died  under  twenty- 
one  the  testator  gave  the  estate  over,  it  was  held  that  the 
trustees  took  a  chattel  interest  only,  until  the  son  attained 
twenty-one,  and  that  the  copyholds  then  vested  in  the  son.  It 
was  said,  that  if  the  devise  were  to  the  son  on  attaining  twenty- 
one  without  the  intervention  of  trustees,  the  admission  of  the 
son  as  tenant  on  the  rolls  would  operate  as  a  transfer  of  the 
estate,  and  that  the  words  "  the  same  to  be  transferred "  did  not 
imply  that  the  trustees  were  to  transfer  the  legal  estate  (6).  This 
construction,  however,  appears  to  be  somewhat  forced,  and  is  not 
quite  satisfactory. 

7.  Where  the  trust  is  "to  pay  unto  or  permit  and  suffer  a 
person  to  receive"  the  rents,  as  the  former  words  would  create 
a  special  trust,  and  the  latter  would  be  construed  a  use  executed 
by  the  statute,  the  Court  holds,  for  want  of  a  better  reason,  that 
the  former  or  latter  words  shall  prevail,  as  the  instrument  in 
which  they  are  found  happens  to  be  a  deed  or  a  will  (c).  But 
it  may  be  asked,  why  might  not  the  settlor  have  meant  to  vest 
a  discretion  in  the  trustees,  either  to  receive  the  rents  them- 
selves or  to  put  the  cesttii  que  trust  in  possession,  and  if  so,  the 
intention  would  require  that  the  legal  estate  should  be  in  the 
trustee.  However,  numerous  titles  must  have  been  accepted  on 
the  faith  of  the  case  referred  to,  and  at  this  distance  of  time  it 
might  be  dangerous  to  reverse  it;  and  this  is  the  view  adopted 
by  the  Court  (d).  [But  as  the  rule  establishes  no  principle,  it 
will  readily  yield  to  indication  of  a  contrary  intention;  and 
where  the  trust  was  to  "  pay  the  rents  unto,  or  permit  the  same 
to  be  received  by  "  one  of  the  trustees,  the  Court  of  Appeal  were 
of  opinion  that,  as  effect  could  be  given  to  both  sets  of  words, 
there  was  no  inconsistency,  and  held,  upon  the  construction  of 
the  will,  that  the  doctrine  of  Doe  v.  Bigigs  had  no  application,  and 
that  the  legal  estate  remained  in  the  trustees  (e).] 


[(a)  Be  Brooke,  (1^4)  1  Ch.  43 
Oreaton  v.  Greaton,  3  Sm.  &  G.  386 
Spence  v.  Spetice,  12  C.  B.  N.S.  199 
Marshall  v.  Gingell,  21  Ch.  D.  790.] 

(6)  Voe  V.  NichoUs,  1  B.  &  C.  336. 

(c)  Doe  V.  Biggs,  2  Taunt.  109  ;  [Be 
Tanqueray-  Willaume  and  Landau,  20 
Oh.  D,  (C.A.)  465, 478  ;  Be  Adams  and 


Perry's  Contract,  (1899)  1  Ch.  554]. 

(d)  Baker  v.  WTiite,  20  L.  E.  Eq. 
171  ;  [BeLashmar,  (1891)  1  Ch.  (C.A.) 
258,  267]. 

[(e)  Be  Tanqueray  -  Willaume  and 
Landau,  20  Ch.  D.  (C.A.)  465 ;  and  see 
Be  Lashmar,  sup."] 
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II.  Of  the  quantity  of  legal  estate  taken  by  the  trustee  with 
reference  to  the  object  and  scope  of  the  trust. 

As  legal  limitations  are  properly  cognisable  by  a  common-law  General  rules. 
court,  it  might  be  supposed  that  the  construction  put  upon  the 
instrument  would  stand  wholly  unaffected  by  the  engraftment 
of  a  trust.  But  as  the  effect  of  the  instrument  is  to  be  ruled  by 
the  intention,  and  as  every  person  in  limiting  an  estate  to  a 
trustee  must  be  guided  by  the  equity  he  proposes  to  raise  upon 
it,  the  Courts  as  well  of  common  law  as  of  equity,  and  more 
particularly  in  the  case  of  wills,  have  entered  upon  a  considera- 
tion of  the  trust,  in  order  to  regulate  within  certain  limits  the 
extent  of  the  legal  interest  by  the  scope  and  object  of  the 
equitable  (a). 

The  following  rules  of  construction  have  been  adopted  by  the 
Courts  in  reference  to  this  branch  of  our  subject  in  the  case  of 
wills,  and,  except  so  far  as  they  are  controlled  by  the  positive 
enactments  of  the  Wills  Act  (b),  must  still  be  resorted  to  for 
guidance. 

First,  Wherever  a  trust  is  created,  a  legal  estate  sufficient  for 
the  execution  of  the  trust  shall,  if  possible,  be  implied :  Secondly, 
The  legal  estate  limited  to  the  trtistee  shall  not  be  carried  farther 
than  the  complete  execution  of  the  trust  necessarily  requires. 

First.     As  to  the  former  rule. 

1.  The  Court  has  in  some  instances  supplied  the  estate  in  toto ;  Legal  estate 
as  where  a  testator  devised  to  a  feme  covert  the  issues  and  profits  ^"PP^i^<^  *"  ^''^° 

•'  ^  on  account  ot 

of  certain  lands  to  be  paid  by  his  executors,  and  it  was  held  that  the  trust. 
the  land  itself  was  devised  to  the  executors  in  trust  to  receive 
the  rents  and  profits  and  apply  them  to  the  use  of  the  wife  (c). 

2.  In  other  cases  the  Court  has  extended  the  estate,  as  where.  Legal  estates 
before  the  Wills  Act,  the  devise  was  to  three  trustees,  and  the  ^"  ^^^"^  ' 
survivor  of  them,  and  the  executors  and  administrators  of  such 
survivor,  upon  trust  to  pay  certain  annuities  for  lives,  and  it  was 

ruled  that  the  trustees  took  an  estate  for  the  several  lives  of  the 
annuitants  (d). 

(a)  As  to  the  cognisance  of  trusts  elly,   4  I.  E.  Eq.   Ill  ;    Stevenson  v. 

by  a  court  of  law,  see  Sims  v.  Marryatt,  Mayor  of  Liverpool,  10  L.  E.  Q.  B. 

17  Q.  B.  292  ;  May  v.  Taylor,  6  Man.  81  ;    [Davies    to    Jones,    24    Ch.    D. 

&  Gr.  261  ;  Walker  v.  Richardson,  2  190]. 

M.  &  W.  891.  (d)  Doe  v.  Simpson,  5   East,   162  ; 

(J)  1  Vict.  c.  26,  ss.  30,  31.  and  see  Atcherley  v.  Vernon,  10  Mod. 

(e)  Bush  V.  Allen,  5  Mod.  63  ;  Doe  523  ;    Oates  v.   Goohe,  3  Burr.  1684 ; 

V.  Homfray,  6  Ad.  and  Ell.  206  ;  and  Shaw  v.  Weigh,  2  Str.  798  ;  Jenkins  v. 

see   Oates    v.    Gooke,   3    Burr.    1684  ;  Jenkins,  Willes,  656.     In  Doe  v.  Simp- 

Sir   W.   Black,   543  ;   Doe  v.   Wood-  son,  a  life  estate  only  was  implied,  as 

house,  4  T.  E,  89  ;  Murphy  v.  Don-  the  trustee  was  merely  such  ;  but  in 


238 


ESTATE    TAKEN    BY    THE    TEUSTEE 


[CH.  XII.  S.  1 


Trust  to  sell 
confers  a  fee. 


Charges  not 
implying  a 
power  of  sale. 


Grant  or  devise 
to  two  and  the 
heirs  of  the 
survivor. 


3.  If  land,  said  Lord  Hardwicke,  be  devised  to  a  man  without 
the  word  heirs,  and  a  trust  be  declared  which  can  be  satisfied  in 
no  other  way  but  by  the  trustees  taking  an  inheritance,  it  has 
been  construed  that  a  fee  passes  {a).  Thus  a  trust  to  sell  (6), 
even  on  a  contingency  (e),  confers  a  fee  simple  as  indispensable 
to  the  execution  of  the  trust ;  and  the  construction  is  the  same 
in  a  sale  implied,  as  where  the  devise  is  upon  trust  out  of  the 
rents  and  profits  of  an  estate  to  discharge  certain  legacies,  made 
payable  at  a  day  inconsistent  with  the  application  of  the  annual 
profits  only  (d). 

4.  But  a  power  of  selling  will  not  be  implied  by  a  limitation  to 
a  trustee,  or  to  a  trustee  his  executors  and  administrators  for  and 
until  payment  of  debts  and  legacies  generally  (e),  or  for  raising 
a  sum  of  money  out  of  the  rents  and  profits  (/) ;  and  therefore,  in 
such  cases,  before  the  Wills  Act,  where  nothing  in  the  context 
implied  a  limitation  of  the  fee,  a  chattel  interest  only  would  have 
passed.  But,  if  a  greater  estate  be  limited  expressly,  as  by  a 
devise  to  A.  and  his  heirs  upon  trust  to  pay  debts,  the  Court  has 
no  jurisdiction  to  cut  down  the  expression  and  reduce  the  estate 
to  a  chattel  (g) ;  though  if  a  chattel  interest  be  carved  out  of  the 
fee  and  be  so  limited,  the  word  "  heirs  "  may  be  rejected  as  incon- 
sistent with  the  estate,  as  where  lands  are  devised  to  trustees  and 
their  heirs,  until  an  infant  attains  twenty-one,  and  then  to  the 
infant  in  fee  {h). 

5.  If  an  estate  be  granted  to  two,  and  the  survivor  of  them, 
and  the  heirs  of  such  survivor,  they  are  not  joint  tenants  in  fee, 
but  take  a  freehold  for  their  joint  lives,  with  a  contingent 
remainder  to  the  one  that  may  happen  to  survive.     The  same 


Jenkins  v.  Jenkins,  the  trustee  being 
also  interested  beneficially,  the  con- 
struction was  more  liberal,  and  it  was 
thought  the  fee  simple  passed. 

(a)   Villiers  v.  Villiers,  2  Atk.  72. 

(5)  Shaw  V.  Weigh,  2  Str.  798 ; 
Bagshaw  v.  Spencer,  1  Ves.  144,  per 
Lord  Hardwicke ;  and  see  Glove/r  v. 
Monckton,  3  Bing.  113  ;  10  Moore,  453. 
As  to  Hawker  v.  Hawker,  3  B.  &  Aid. 
537,  and  Warter  v.  Hutchinson,  5 
Moore,  143  ;  S.  0.  1  B.  &  C.  721,  see 
remarks,  p.  242,  note  {j )  infra. 

(c)  Qihson  v.  Lord  Montfort,  1  Ves. 
485,  491. 

(d)  Gibson  v.  Lord  Montfort,  1  Ves. 
485. 

(e)  Co.  Lit.  42,  a  ;  Gordal's  case.  Or. 
Eliz.  315  ;   Carter  v,  Barnardiston,  1 


P.  W.  505 ;  Hitchens  v.  Hitchens,  2 
Vern.  403  ;  Doe  v.  Simpson,  5  East, 
171,  per  Lord  Ellenborough,  C.J.  ; 
Roberts  v.  Bixwell,  1  Atk.  609,  per 
Lord  Hardwicke. 

(/)  Doe  V.  Simpson,  5  East,  162  ; 
and  see  Bosioorth  v.  Forard,  O.  Bridg. 
Eep.  167  ;  Thomason  v.  Mackwoiih, 
Id.  507  ;  Co.  Lit.  42  a,  note  (7), 
Butler's  ed.  ;  Collier  v.  Walters,  17 
L.  R.  Eq.  252. 

((/)  Wright  v.  Pearson,  1  Eden,  119, 
123. 

(/i)  Goodtitle  v.  UHiitby,  1  Burr.  228  ; 
Doe  V.  Lea,  3  T.  R.  41  ;  WaHer  v. 
Hutchinson,  1  B.  &  C.  721  ;  and  see 
Ackland  v.  Lutley,  9  Ad.  &  Ell.  879  ; 
but  see  Lethieullier  v.  Tracy,  3  Atk. 
780,  Fearne's  C.  R.  226,  Butler's  note. 
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construction  will  be  put  upon  a  devise  expressed  simply  in  the 
same  terms  without  any, trust  annexed,  or  even  if  there  be  a  trust, 
provided  the  nature  of  it  do  not  require  the  fee  simple  to  be 
vested  in  the  trustees  (a).  But  if  such  a  devise,  even  to  bene- 
ficiaries, be  coupled  with  words  pointing  to  a  joint  tenancy,  the 
construction  will  be  a  joint  fee,  as  if  the  gift  be  to  two  and  the 
survivor  of  them  and  their  heirs  (&),  or  to  them  as  joi7it  teiiants, 
and  the  survivors  and  survivor  of  them,  and  the  heirs  and  assigns 
of  such  survivor  (e).  And  if  the  devise  be  to  two  and  the 
survivor  of  them,  and  the  heirs  of  such  survivor  upon  trusts  that 
require  the  fee  simple  to  be  vested  in  the  trustees,  or  upon  trust 
for  sale,  the  prevailing  opinion  is,  that  notwithstanding  the  old 
case  of  Vick  v.  Edwards  (d)  to  the  contrary,  the  Courts  would 
compel  a  purchaser  to  accept  a  title  on  the  assiimption  that  the 
trustees  took  the  fee  simple  (e).  "  Whatever  doubts,"  observes 
Butler,  "were  formerly  entertained,  it  now  appears  to  be  the 
settled  opinion  of  the  profession  that  a  devise  to  two  and  the 
survivor  of  them,  and  the  heirs  and  assigns  of  such  survivor, 
enables  the  trustees  to  vest  the  fee  in  the  purchaser,  and  that 
titles  under  such  a  devise  are  accepted  with  a  conveyance  from 
the  trustees  and  without  the  concurrence  of  the  heir"  (/). 

6.  If  a  testator  simply  appoint  a  person  his  executor  and  Implied  devise 
trustee,  it  seems  the  latter  word  is  not  so  exclusively  applied  to  "trustee." 
real  estate  as  to  carry  by  implication  to  the  executor  a  devise  of 
the  testator's  freeholds,  but  if  the  testator  direct  certain  acts  to 
be  done  by  the  trustee,  [or  by  the  executor,]  which  belong  to  the 
owner  of  the  freeholds,  [or  which  require  that  the  trustee  or 
executor  should  have  dominion  over  the  real  estate,]  such  a 
devise  will  be  implied  (g) ;  [but  the  implication  will  only  arise 
when  it  is  necessary  to  make  the  words  used  by  the  testator 
sensible  (A)].    And  so  if  a  testator  appoint  a  person  his  "  trustee 

(a)  Re  Harrison,  3  Anst.  836.  13  L.   K.    Ir.    546].      If    a    testator 

(5)  Doe  V.  Sotheron,  2  B.  &  Ad.  628  ;  appoint  his  solicitor  sole  trustee  of  his 

Oakley  v.  Young,  2  Eq.  Ca.  Ab.  537.  will,  with  a  direction  that  the  solicitor 

(c)  Goodtitle    v.  Laymen,    Fearne's  is  to  be  paid  as  a  solicitor  as  if  he 
C.  E.  358.  were  not  a  trustee,  it  constitutes  him 

(d)  3  P.  W.  372.  a  trustee  only  and  not  an  executor  ac- 

(e)  See  Doe  v.  Ewart,  7  Ad.  &  Ell.  cording  to  the  tenor  of  the  will ;  Re 
636  ;  Doe  v.  Sotheron,  2  B.  &  Ad.  628.  Goods  of  Lowry,  3  L.  R.  P.  &  D.  157. 

(/)  Co.  Lit.  191  a,  note  1  ;  and  see  [(A)  Re  Gameron,  26  Ch.  D.  19,  25  ; 

Fearne's  C.  R.  358.  and  see  Dean  v.  Dean,  (1891)  3  Ch. 

{g)  Dates  v.   Cooke,   3   Burr.  1684  ;  150,   where  powers   of   maintenance 

Bush  V.  Allen,  5  Mod.  63  ;  Anthony  v.  and  advancement  out  of  the  income 

Rees,  2  Cr.  and  Jer.  75  ;  Doe  v.  Shotter,  of  land  were  given  to  the  trustees,  and 

8  Ad.  &  Ell.  905  ;  [Davies  to  Jones,  it  was  held  that  they  did  not  take  an 

?4  Ch,  D.  190  ;  Re  Fisher  and  Haslett,  implied  legal  estate.] 
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of  inheritance,"  which  is  equivalent  to  making  him  the  trustee 
of  his  inheritable  property  (a) ;  or  if  a  testator  appoint  "  A.  and 
B.  trustees,  as  also  their  heirs  or  assigns,  not  making  them 
accountable  for  any  losses  except  by  their  own  neglect,  and  the 
one  not  to  suffer  for  the  other's  negligence  "  (&).  And  if  a  testator 
constitute  a  trustee  by  will,  and  devise  the  legal  estate  to  him, 
and  then  by  a  codicil  "nominates  and  appoints  another  person 
to  be  trustee  "  in  his  place,  the  codicil  not  only  confers  the  office 
of  the  trusteeship,  but  also  carries  the  legal  estate  with  it  (c). 

If  a  testator  by  will  devises  to  several  persons  upon  trust,  and 

nominates  them  his  trustees  and  executors,  and  then  by   codicil 

revokes  the  appointment  of  one  of  them  as  executor,  and  substitutes 

another  person  as  executor  in  his  place,  such  revocation  and  new 

appointment  extends  only  to  the  executorship,  and  does  not  by 

implication  affect  the  trusteeship  (d). 

Legal  estate  Secondly,  we  proceed  to  illustrate  the  rule,  that  the  legal  estate 

the  nature  of        limited  to  the  trustee  shall  not  be  greater  than  is  required  by  the 

the  trast.  trust. 

1.  If  a  freehold  estate  be  devised  to  A.  and  his  heirs  upon  trust 
to  permit  B.  to  receive  the  rents  during  his  life,  and  on  his  death 
to  convey  to  C.  in  fee ;  here,  as  during  the  life  of  B.  the  trustees 
are  to  be  merely  passive,  but  after  his  death  are  to  do  an  act,  the 
legal  estate  for  the  life  of  B.  is  vested  in  B.,  and  the  remainder 
only  in  the  trustee  («).  On  the  other  hand,  if  an  estate  be  de- 
vised to  A.  and  his  heirs  in  trust  to  pay  the  rents  to  B.  for  his 
life,  and,  on  his  death,  the  testator  devises  the  estate  to  C.  in  fee, 
here  the  legal  estate  for  the  life  of  B.  is  in  the  trustee,  and  the 
legal  estate  of  the  remainder  is  vested  in  C.  (/).     So  where  a 

(a)  Trent  v.  Hanning,  1  B.  &  P.  East,  1  ;  Doe  v.  Ironmonger,  3  East, 
New  Rep.  116  ;  10  Ves.  495  ;  7  East,  533  ;  Warter  v.  Hutchinson,  5  Moore, 
95  ;  1  Dow,  102  ;  Doe  v.  Pratt,  6  Ad.  143  ;  S.  C.  1  B.  &  C.  721  ;  and  see 
&  Ell.  180.  Nash  v.  Coates,  3  B.  &  Ad.  839  ;  Ward 

(b)  Bennett  v.  Bennett,  2  Dr.  &  Sm.  v.  Burbury,  18  Beav.  190;  Doe  v. 
266.  Cafe,   7    Exch.    675;     [Re  La^hmar, 

(c)  Re  Hough's  Will,  4  De  G.  &  (1891)  1  Ch.  (C.A.)  258,  269 ;  Re 
Sm.  371  ;  Re  Turner,  2  De  G.  F.  &  J.  Adams  and  Perry's  Contract,  (1899)  1 
527.  Ch.  554].     Note,  Harton  v.  Harton,  7 

(d)  Worley  v.  Worley,  18  Beav.  58  ;  T.  R.  652,  can  scarcely  be  reconciled 
Graham  v.  Graham,  16  Beav.  550 ;  with  principle,  and  seems  to  have 
Cartwright  v.  Shepheard,  17  Beav.  301  ;  been  disapproved  by  Lord  Eldon  in 
Barrett  v.  Wilkins,  5  Jur.  N.S.  687.  Hawkins  v.  Luscombe,  2  Sw.  391  ;  but 

(e)  Doe  V.  Bolton,  11  Ad.  &  Ell.  Sir  J.  Wigrani  considered  himself 
188  ;  Adams  v.  Adams,  6  Q.  B.  860.         bound  by  it  in  Brown  v.  Wliiteway,  8 

(/)  Adams  v.  Adams,  6  Q.  B.  860 ;  Hare,  145,  the  Court  of  Q.  B.  recog- 

Cooke  V.  Blake,  1  Exch.  220 ;  Jones  v.  nised    its    authority,  at    least    to  a 

Lord  Say  &  Sele,  R  Vin.  Ab.  262  ;  partial  extent,  in   Toller  v.  Attwood, 

Doe  v.  Simpson,  5  East,  171,  per  Lord  15   Q.   B.    951  ;    [and   it  has    been 

EUenborough ;   Robinson  v.   Grey,  9  recently  recognised  by  the  House  of 
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copyhold  was  devised  to  A.  and  his  heirs  upon  trust  for  the 
separate  use  of  B.  a  feme  covert  during  her  life,  and  after  her 
decease  the  testatrix  devised  the  same  to  such  uses  as  B.  should 
appoint,  and  in  default  of  appointment  to  the  right  heirs  of  B., 
it  was  thought  by  Judge  Heath  that  the  trustee  took  a  base  fee 
determinable  by  an  executory  devise  over  on  the  death  of  the 
fevie  covert,  and  by  Judge  Chambre  that  the  devise  amounted 
only  to  an  estate  pur  autre  vie  (a).  So  where  a  testator  devised 
leaseholds  for  years  to  trustees  upon  trust  for  A.  for  life,  and  after 
the  death  of  A.  the  testator  bequeathed  them  to  B.,  it  was  held 
that  the  trustees  had  the  legal  estate  during  the  life  of  A.  only  (h). 
Thus  in  freeholds,  copyholds,  and  leaseholds,  where  there  is  an 
indefinite  devise  to  trustees  and  their  heirs,  executors,  or  ad- 
ministrators, upon  certain  trusts  confined  to  the  life  of  one  person, 
followed  by  a  simple  devise  to  another  for  the  absolute  interest, 
in  each  case  the  estate  of  the  trustees  is  limited  by  implication 
to  the  life  of  the  person  who  takes  the  life  interest  (c). 

It  has  sometimes  been  argued  that  vfheve  freeholds  are  coupled 
with  copyholds  or  leaseholds  upon  certain  trusts,  if  the  legal  estate 
of  the  copyholds  or  leaseholds  be  vested  in  the  trustees,  there  is  a 
kind  of  attraction  which  will  cause  the  legal  estate  of  the  free- 
holds also  to  be  vested  in  the  trustees ;  but  whatever  attraction 
may  arise  from  the  presumption  that  the  different  kinds  of  pro^ 
perty  were  meant  to  be  held  together  during  the  continuance  of 
the  trusts  affecting  them,  there  is  no  such  attraction  as  will  keep 
the  legal  estates  of  any  species  of  property  vested  in  the  trustees 
beyond  the  period  limited  for  the  trusts  of  that  property  (d).  It 
seems,  however,  that  in  a  deed,  where  the  construction  adheres 
more  strictly  to  the  letter,  a  limitation  to  trustees  and  their  heifs 
upon  trust  to  pay  an  annuity  for  life  only,  with  remainders  over, 
would  have  conferred  the  fee  simple  (e). 

2.  In  a  devise  to  A.  for  life,  remainder  to  trustees  and  their  Limitation  to 

heirs  to  preserve  contingent  remainders  (the  words  "  during  the  t"^*}^*^^^  ^^^  tli<'ir 
,.„„.,,,...,,.,  .     ,  ,  °  hBirs  to  preserve 

iiie  or  A.,    being  omitted),  with  remainders  over,  the  trustees  are  contingent 

construed  to  take  not  a  fee  simple,  but  an  estate  for  the  life  of  wMdl""  durin^g 

liOV&sva.VanGruttenv.  Foxwell,(\S&l)  (b)  Stevenson  v.  Mayor  of  Liverpool,  beintr  otaitted   ' 

A.  C.  658,  662,  681,  683  ;  and  see  Be      10  L.  E.  Q.  B.  81.  -^     '        8 
Adams  and  Perry's  Contract,  (1899)  1          (c)  Baker  v.   White,  20  L.    R.   Eq. 

Ch.  554].  177  per  cur. 

(a)  Doe  V.  Bcurthorp,  5  Taunt.  382 ;  (d)  Baker  v.    White,  20  L.  E.  Eq. 

Bakeir  v.    White,  20  L.  E.  Eq.  166  ;  166 ;  [and  see  Re  Townsend,  (1895)  1 

and  see  Ward  v.  Burbury,  18  Beav.  Ch.  716]. 

190 ;    Doe  d.  Players  v.   Nicholls,   1  (e)  Wykham  v.   Wykham,  11  East, 

B.  &  C.  342  ;  Doe  v.  Cafe,  7  Exch.  458  ;  see  8.  C.  18  Ves.  419,  and  fol- 
675  ;  [Be  Townsend,  (1895)  1  Ch.  716].  lowing  pages  ;  3  Taunt.  316. 
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A.  (a).  And  Sir  W.  Grant  expressed  himself  in  favour  of  a 
similar  construction  where  the  instrument  was  a  deed  (6) ;  but 
it  has  since  been  decided  that  in  the  latter  case  a  fee  simple 
passes  (c),  unless  it  be  quite  clear  upon  the  face  of  the  deed  itself 
that  the  words  "  during  the  life  of  A."  were  meant  to  be  in  the 
deed,  and  were  wanting  through  inadvertence  {d).  Of  course 
there  can  be  no  such  restriction  of  the  estate  by  implication 
where  the  natural  sense  of  the  words  admits  of  a  fair  and  reason- 
able construction ;  as  if,  before  the  Eeal  Property  Act,  1845  (e), 
the  fee  simple  in  the  trustees  would  have  supported  contingent 
limitations  that  would  otherwise  have  been  left  at  the  mercy  of 
the  tenant  for  life  (/). 
[Where  devise  to  [But  unless  there  be  something  on  the  face  of  the  will  which 
heirs  is  not  cut     cuts  down  a  devise  to  trustees  and  their  heirs  in  some  determinate 

down  in  any  de-    event,  the  words  of  the  devise  must  have  their  full  natural  effect 
terminate  event.] 

as  giving  an  estate  of  inheritance  to  the  trustees  (g).     Thus,  where 

freeholds  and  copyholds  were  devised  to  trustees  and  their  heirs 

upon  trust  to  pay  the  rents  to  T.  for  her  life  for  her  separate  use, 

and  after  her  decease  the  trustees  were  to  stand  possessed  of  the 

estates  in  trust  for  such  persons  and  purposes  as  T,  should  by  will 

appoint,  it  was  held  that  it  was  implied  that  the  trustees  were 

to   take   an   estate   lasting   beyond   the  life   of  T.,   and  that  T. 

having  made  an  appointment  by   will,  they  took   an   estate   of 

inheritance  (A-).] 

Trust  to  lease,  3.  If   a  devise  be   to  trustees  arid  their  heirs   upon   a   trust 

&c.,  confers  fee     ^j  ^  cannot  be  executed  without  an  absolute  control  over  the 
simple. 

property,  as  in  trust  to  lease  for  an  indefinite  number  of  years  {i), 

or  to  raise  a  sum  of  money  by  sale  (/),  and  subject  thereto  to 

{a)  Doe.  V.  Hicks,  7  T.  R  433  ;  Had-      100  ;  Doe  v.  Hichs,  7  T.  E.  437  ;  Rocli' 
V.  Adams,  22  Beav.  267  ;  as  to     ford  v.  Fitzmaurice,  1  Conn.  &  Laws. 


Boteler  v.  Allington,  1  B.  C.  C.  72,  see  169  ;  2  Dr.  &  War.  16. 
Doe  V.  Hicks,  7  T.  B,.  435,  and  Wyk-  [{g)  Be  Townsend,  (1895)  1  Ch.  716, 

ham    V.     Wykham,    18    Ves.     418  ;  721,  p^r  Stirling,  J. ;  Doe  v.  Davies,  1 

and  see  Nash  v.  Goates,  3  B.  &  Ad.  Q.  B.  Rep.  430  ;  Poad  v.  Watson,  6  E. 

839.  &  B.  606  ;  Collier  v.  Walters,  L.  R.  17 

(6)  Curtis  V.  Price,  12  Ves.  89  ;  but  Eq.  252.] 
see  Wykham  v.  Wykham,  18  Ves.  419,  [(/i)  Be  Townsend,  (1895)  1  Cli.  716, 

and  following  pages.  723,  distinguishing  Doe  v.  Barthorp,  5 

(c)  Colmore  v.  Tyndall,  2  Y.   &  J.  Taunt.  382.] 
605 ;  Leicis  v.  Bees,  3  K.  &  J.  132  ;  (t)  Doe  v.  Willan,  2  B.  &  Aid.  84  ; 

Cooper  V.  Kynock,  7  L.  R.  Ch.  App.  but  see  Heardson  v.    Williamson,   1 

398.  Keen,  33  ;  Ackland  v.  Lutley,  9  Ad.  & 

{d)  Beaumont  v.  Marquis  of  Salts-  Ell.  879. 
bury,  19  Beav.  198,  {j )  Wright  v.  Pearsmi,  1  Eden,  123  ; 

(e)  8  &  9  Vict.  c.  106,  s.  8.  Bagshaw    v.    Spencer,    1    Ves.    142  ; 

(/)  Venalles  v.  Morris,  7  T.  R.  342,  Glover  v.  Monckton,  3  Bing.  13  ;  Bale 

348  ;  and  see  Curtis  v.  Price,  12  Ves.  v.  Coleman,  2  Eq.  Ca.  Ab.  309 ;  note 
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uses  in  strict  settlement,  the  trustees  will  not  be  held  to  take  a 
mere  power  so  as  to  let  in  the  statute  to  execute  the  uses  in 
strict  settlement,  but  will  be  construed  to  take  the  legal  estate 
in  fee,  and  the  uses  that  are  limited  will  stand  as  equitable 
interests. 

So  if  copyholds  be  devised  to  trustees  {who  are  also  appointed  Charge  of  debts. 
executors  of  the  testator)  and  the  survivor  of  them,  and  the  heirs 
of  such  survivor,  charged  with  debts,  and  subject  thereto  upon 
trust  to  pay  the  rents  to  the  testator's  daughter  for  life,  and 
after  her  death  the  copyholds  are  devised  by  the  testator 
directly  to  the  heirs  of  the  body  of  such  tenant  for  life,  here,  as 
the  charge  of  debts  may  require  the  fee  simple  to  be  in  the 
trustees,  they  take  the  legal  estate,  not  only  for  the  life  of  the 
tenant  for  life,  but  absolutely,  and  the  issue  in  tail  take  only 
equitable  estates  (a). 

[So  where  a  testator  directs  his  debts  to  be  paid,  or  directs 
them  to  be  paid  by  his  executors,  and  devises  real  estate  to 
trustees  and  their  heirs  upon  trusts  which  do  not  exhaust  the 
fee,  and  then  devises  the  real  estate  after  the  determination  of 
the  preceding  trusts  directly  to  a  third  person,  and  appoints  the 
trustees  his  executors,  the  trustees  take  the  entire  legal  fee  by 
virtue  of  the  charge  of  debts  (6).] 

4.  Eecent  cases  have  established  the  following  important  quali-  Present  rule 
fication  of  the  rule  now  under  consideration,  viz.  that  where  an  Revises  to 
estate  is  in  the  first  instance  given  to  trustees  and  their  heirs  trustees. 
upon  trusts  which  do  not  exhaust  the  equitable  fee  simple,  and 

(e) ;  Sandford  v.  Irhy,  3  B.  &  Aid.  654  ;  be  reconciled  with  the  rule  we  are 
Jones  V.  Morgan,  1  B.  C.  C.  206  ;  for  a  discussing.  The  construction  appears 
correct  report  of  the  will,  see  Fearne's  to  have  been  that,  as  the  limitation  to 
C.  R.  Appendix,  No.  3.  It  has  been  the  trustees  and  their  heirs  was  ex- 
observed  in  the  "  Treatise  of  Powers  "  pressly  limited  to  the  period  until  A. 
(Sug.  Pow.  Ill,  8th  ed.),  that  this  attained  twenty-one,  the  estate  was  in- 
rule  was  not  attended  to  in  the  case  tended  to  be  a  chattel  interest  only, 
of  Hawker  v.  Hawker,  3  B.  &  Aid.  and  the  charges  were  to  be  raised 
537.  The  devise  was  j)robably  con-  either  by  sale  or  mortgage  of  that 
sidered  to  be  of  a  double  aspect,  chattel  interest,  or  out  of  the  in- 
viz.  to  the  trustees  and  their  heirs  heritance  by  virtue  of  an  implied 
upon  trust  to  sell,  &c.,  if  one  event  power. 

happened,   and  upon  trust   for   the  (a)  Greaton  v.  Greaton,  3  Sm.  &  G. 

daughter,  &o.,  if  another  event  hap-  386  ;  [and  see  Be  Brooke,  (1894)  1  Ch. 

pened,   and  as  the    latter  series  of  43,  ante,  p.  236]. 
limitations  took  effect,  and  therefore  [(6)  Greaton  v.  Greaton,  3  Sm.  &  G. 

no  power  of  sale  was  to  be  exercised  386  ;  Re  Tanqiieray-  Willaume  &  Lan- 

by  the  trustees,  it  was  not  necessary  dau,  20  Ch.  D.  (C.A.)  465  ;  Marshall 

under  the  circumstances  to  arm  them  v.  Gingell,  21  Ch.  D.  790  ;  Spenee  v. 

with  the  inheritance.    The   case  of  Spenee,  12  C.  B.  N.S.  199  ;  Re  Lath- 

Warter  v.  Hutchinson,  5  Moore,  143  ;  mar,  (1891)  1  Ch.  258,  265.] 
1  B.  &  C.  721,  is  more  diflRoult  to 
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Devise  to  uses. 


Where  the 
powers  do  not 
affect  the  fee. 


for  which  a  particular  estate  short  of  the  legal  fee  iu  the  trustees 
would  be  sufficient,  but  discretionary  powers  are  superadded 
which  cannot  be  exercised  by  the  trustees  without  arming  them 
with  the  means  of  passing  the  fee  simple,  there  the  trustees  do 
not  take  a  particular  estate  by  way  of  vested  interest  with  a 
power  under  the  Statute  of  Uses  or  by  a  common  law  authority 
of  passing  the  fee,  but  they  retain  the  legal  fee  simple  given  to 
them  in  the  first  instance,  on  the  footing  that  they  were  meant 
to  exercise  the  discretion  given  to  them  by  virtue  of  their  owner- 
ship, and  not  by  the  mere  operation  of  a  power  (a).  Baron  Parke 
observed,  in  the  leading  case  (b),  "When  an  estate  is  given  to 
trustees,  all  the  trusts  must  primd  facie  at  least  be  performed 
by  them  by  virtue  and  in  respect  of  the  estate  vested  in  them. — 
The  fee  is  in  terms  devised  to  them,  and  it  would  be  a  very 
strained  and  artificial  construction  to  hold,  first,  that  the  natural 
meaning  of  the  words  is  to  be  cut  down,  because  they  would 
give  an  estate  more  extensive  than  the  trust  required,  and  then, 
when  the  trust  does  require  the  whole  fee  simple,  to  hold  that 
that  must  be  supplied  by  way  of  power  defeating  the  estate  to 
the  subsequent  devisees,  and  not  out  of  the  interest  of  the 
trustees." 

5.  The  rule  of  construction  laid  down  in  this  case  has  since 
been  followed,  even  where  the  language  of  the  subsequent  limi- 
tations has  been  peculiarly  applicable  to  a  devise  of  the  legal 
estate,  as  where,  after  the  primary  devise  to  the  trustees  and 
their  heirs  upon  limited  trusts  with  discretionary  powers,  the 
estate  was  expressed  to  be  limited  in  strict  settlement,  by  a 
declaration  of  uses  to  that  effect  (c). 

6.  But  where  the  devise,  before  the  Wills  Act,  was  to  trus- 
tees and  their  heirs  upon  trust  for  a  person  for  life,  and  after 
her  death  upon  certain  trusts  during  the  minority  of  her  children, 
followed  by  a  direct  devise  to  the  children  on  the  youngest  attain- 
ing 21,  without  words  of  limitation  (and  therefore  construed  to 
give  life  estates  only)  with  a  viere  potver  of  leasing  for  21  years, 
to  be  exercised  during  the  continuance  of  the  trust,  without  any 
purpose  affecting  the  fee   simple,  and  which   power   of  leasing 


(a)  Watson  v.  Pearson,  2  Exch.  581 ; 
Blagrave  v.  Blagrave,  4  Exch.  550 ; 
Davies  v.  Davies,  1  Q.  B.  430  ;  Doe  v. 
Gadogan,  7  Ad.  &  Ell.  636  ;  Backham 
V.  Siddall,  1  Mao.  &  G.  607  ;  Poad  v. 
JVatson,  6  Ell.  &  Bl.  606  ;  and  see 
Watkins  v.  Frederick,  11  fl.  L.  Cas. 


358 ;  [Be  Townsend,  (1895)  1  Ch. 
716]. 

(6)  Watson  v.  Pearson,  2  Exch.  593. 

(c)  Blagrave  \.  Blagrave,  4  Exch. 
650  ;  Backham  v.  Siddall,  1  Mac.  &  G. 
607  ;  [and  see  Berry  v.  Berry,  7  Ch.  D. 
657]. 
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extended  to  other  estates  also,  which  were  clearly  devised  to  the 
beneficiaries  directly,  it  was  held  that  the  mere  power  of  leasing 
was  not  sufficient  to  countervail  the  rule  that  the  legal  estate  was 
not  to  be  extended  beyond  the  necessity  of  the  trust,  and  that 
under  all  the  circumstances  the  trustees  took  an  estate  for  the 
life  of  the  mother  and  the  minority  of  the  children  with  a  poiver 
of  leasing  (a). 

7.  The   law   upon   the  subject  has  undergone  some  alteration  Wills  Aot. 
from  the  provisions  of  the  Wills  Act  1837  (7  W.  4.  and  1  Vict, 
c.  26). 

By  the  30th  section  it  is  declared,  "  that  where  any  real  estate 
(other  than  or  not  being  a  presentation  to  a  church)  shall  be 
devised  to  any  trustee  or  executor,  such  devise  shall  be  construed 
to  pass  the  fee  simple,  or  other  the  whole  estate  or  interest  which 
the  testator  had  power  to  dispose  of  by  will  in  such  real  estate, 
unless  a  definite  term  of  years,  absolute  or  determinable,  or  an 
estate  of  freehold  shall  thereby  be  given  to  him,  expressly  or  by 
implication." 

And  by  the  following  section  it  is  enacted,  "that  where  any 
real  estate  shall  be  devised  to  a  trustee  without  any  express  limi- 
tations of  the  estate  to  be  taken  by  such  trustee,  and  the  beneficial 
interest  in  such  real  estate  or  in  the  surplus  rents  and  profits 
thereof  shall  not  be  given  to  any  person  for  life,  or  shall  be  given 
for  life,  but  the  purposes  of  the  trust  may  continue  beyond  the 
life  of  such  person,  such  devise  shall  be  construed  to  vest  in  such 
trustee  the  fee  simple  or  other  the  whole  legal  estate  which  the 
testator  had  power  to  dispose  of  by  will,  and  not  an  estate  deter- 
minable when  the  purposes  of  the  trust  shall  be  satisfied." 

The  effect  of  these  provisions  is  by  no  means  clear,  but  it  is  Effect  of  the  Act. 
conceived  that  a  definite  chattel  interest,  as  a  term  of  99  years,  or 
a  Bmr^\&  freehold,  as  an  estate  for  the  life  of  A.,  may  still  either  be 
limited  expressly  to  trustees  or  be  raised  by  implication  ;  and  that 
in  cases  where  before  the  Act  an  indefinite  chattel  interest  would 
have  passed,  as  in  a  devise  to  trustees  (without  the  word  "  heirs  ") 
to  pay  debts,  or  a  freehold  with  an  indefinite  interest  superadded, 
as  in  Doe  v.  Simpson  (b),  there  the  words  of  the  will  are  for  the 
future  made  to  pass  the  fee  simple  (c). 

(a)  Doe  V.  Cafe.  7  Exoh.  675  ;  and  (c)  See    the    observations    on    the 

see  Adams  v.  Adams,  6  Q.   B.   860  ;  above   clauses,  H.  Sugden  on  Wills, 

Lambert  v.  Browne,  5  Ir.  E.  C.  L.  218'.  p.  119  ;  2  Jarni.  on  Wills,  4th  ed.  p. 

(6)  5  East,  162.  320. 
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SECTION  II 

THE   PKOPEKTIES   AND   DEVOLUTION   OF   THE   LEGAL   ESTATE 
IN   THE  TRUSTEE 

This  branch  of  our  subject  we  propose  to  consider,  First,  with 
reference  to  the  common  law ;  and  Secondly,  with  reference  to 
the  construction  of  particular  statutes. 


Legal  estate  at 
common  law. 


Of  dower, 
curtesy,  &c. 


First.  Of  the  legal  estate  at  common  law. 

1.  It  may  be  stated  as  a  general  rule,  that  the  legal  estate  in  the 
hands  of  the  trustee  has  at  common  law  precisely  the  same  pro- 
perties and  incidents  as  if  the  trustee  were  the  usufructuary  owner. 

If  real  estate  be  put  in  trust  it  is  subject  at  law  in  the  hands 
of  the  trustee  to  curtesy  {a),  and  dower  (h),  and  in  the  case  of 
copyhold  to  freebench  (c) ;  and  until  a  late  Act  the  trust  estate 
was  liable  to  forfeiture  {d),  and  on  the  decease  of  the  trustee,  if 
there  was  no  heir,  it  fell  by  escheat  to  the  lord  (e) ;  but  by  the 
Trustee  Act,  1850  (13  &  14  Vict.  c.  60),  ss.  15,  46  (substituted 
for  4  &  5  W.  4.  c.  23),  the  legal  estate  of  trust  property  was 
protected  from  forfeiture  and  escheat  (/).  And  by  the  Land 
Transfer  Act,  1875  {g),  it  was  enacted  that,  "  Upon  the  death  of 
a   bare   trustee  (/(■)   intestate   as   to    any  corporeal  or  incorporeal 


(a)  Bennet  v.  Davis,  2  P.  W.  319. 
(6)  Noel  V.  Jevon.  Freem.  43  ;  Nash 
V.  Preston,  Cro.  Car.  190. 

(c)  Hinton  v.  Hinton,  2  Ves.  sen. 
631,  638  ;  Bevant  v.  Pope,  Freem.  71  ; 
and  see  Brown  v.  Raindle,  3  Ves. 
256. 

(d)  Pawlett  V.  Attorney  -  General, 
Hard.  466,  per  Lord  Hale  ;  Geary  v. 
Bearcrofi,  Cari.  67,  per  Gur;  King  v. 
Mildmay,  5  B.  &  Ad.  254. 

(e)  Jenk.  190,  c.  92. 
(/)  See  post,  p.  248. 

[g)  38  &  39  Vict.  o.  87,  s.  48,  re- 
pealing the  Vendor  and  Purchaser 
Act,  1874  (37  &  38  Vict.  c.  78),  s.  5. 

Qi)  In  a  recent  case  a  discussion 
arose  as  to  the  meaning  of  the  ex- 
pression a  hare  trustee.  V.  C.  Hall 
ohserved,  "Where  there  is  a  trustee 
whose  trust  is  to  convey  and  the 
time  has  arrived  for  a  conveyance  by 
him,  he  is,  I  think,  a  bare  trustee," 
and  then  adverting  to  Dart's  "Vendors 
and  Purchasers,"  in  which  it  is  laid 


down,  that  "a  bare  trustee  would  prob- 
ably be  held  to  mean  a  trustee  to 
whose  office  no  duties  were  originally 
attached,  or  who,  although  such  duties 
were  originally  attached  to  his  office, 
would,  on  the  requisition  of  his  cestuis 
que  trust,  be  compellable  in  equity  to 
convey  the  estate  to  them  or  by  their 
direction,  and  has  been  requested  by 
them  so  to  convey  it,"  the  V.  C.  approved 
of  the  statement,  save  only  that  the 
words,  "and  has  been  requested  by 
them  so  to  convey  it,"  should  be  left 
out,  inasmuch  as  they  were  not  an 
important  or  necessary  ingredient. 
But  [the  late  author  of  this  work  has 
doubted  the  propriety  of  this  omission 
on  the  ground  that]  if  an  estate  be 
vested  in  trustees  in  trust  to  sell  and 
divide  the  proceeds  amongst  a  class, 
the  trustees  are  bound  to  convey  by 
the  direction  of  the  class  if  sui  juris, 
but  are  not  bare  trustees  until  the 
joint  request  to  convey  has  counter- 
manded the  trust  for  sale.    Christie  v. 
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hereditament,  of  which  such   trustee  was   seised   in   fee   simple, 

such  hereditament  should  vest,  like  a  chattel  real,  in  the  legal 

personal  representative  from  time  to  time  of  such  trustee."     But 

the  Act  was  not  to  apply  to  lands  registered  under  the  same  Act. 

[This   enactment   is,  however,  in   the   case   of   deaths   occurring 

after  the  31st  December  1881,  repealed,  and  its  place   supplied 

by  a  provision  that  "  where  an  estate  or  interest  of  inheritance,  [Under  the  Cun- 

or  limited  to   the   heir   as   special   occupant,  in   any  tenements  jggj^  leo-al  estate 

or  hereditaments,  corporeal  or  incorporeal,  is  vested  on  any  trust,  devolves  to 

„  ,  jr  '  ■!  '  personal  repre- 

or  by  way  of  mortgage  (a),  m  any  person  solely,  the  same  shall,  sentative.] 
on  his  death,  notwithstanding  any  testamentary  disposition, 
devolve  to  and  become  vested  in  his  personal  representatives  or 
representative  from  time  to  time,  in  like  manner  as  if  the  same 
were  a  chattel  real  vesting  in  them  or  him  ;  and  accordingly  all 
the  like  powers,  for  one  only  of  several  joint  personal  represen- 
tatives, as  well  as  for  a  single  personal  representative,  and  for 
all  the  personal  representatives  together,  to  dispose  of  and  other- 
wise deal  with  the  same,  shall  belong  to  the  deceased's  personal 
representatives  or  representative  from  time  to  time,  with  all  the 
like  incidents,  but  subject  to  all  the  like  rights,  equities,  and 
obligations,  as  if  the  same  were  a  chattel  real  vesting  in  them  or 
him  ;  and,  for  the  purposes  of  this  section,  the  personal  representa- 
tives for  the  time  being  of  the  deceased  shall  be  deemed  in  law  his 
heirs  and  assigns,  within  the  meaning  of  all  trusts  and  powers  "(h). 


jton,  1  Ch.  D.  279.     [In  a  sub-  J.,  upon  the  construction  of  s.  16  of 

sequentcase,  Sir  G.  Jesse],  M.R.,  with-  the  Trustee  Act,  1893,  intimated  an 

held  his  approval  of  the  above  defini-  opinion  to  the  same  effect  as  that  of 

tion  of  a  "bare  trustee,"  and,  while  Jessel,   M.R.,  in  Morgan  v.  Sxmnsea 

expressly   abstaining    from    deciding  Urban  Authority.] 

the  point,  intimated  an  opinion  that  a  [(a)  By  the  Vendor  and  Purchaser 

"  bare  trustee,"  meant  a  trustee  with-  Act,  1874  (.37  &  .38  Vict,  c    78),  s.  4, 

out  any  beneficial  interest,  whether  the  legal  personal  representative  of 

he  -had  active  duties  to  perform  or  a  mortgagee  of  a  freehold  estate,  or  of 

not.     See  Morgan  v.  Swansea  Urban  a  copyhold  estate  to  which  the  mort- 

Authority,  9  Ch.  D.  582.     But  in  a  gagee  was  admitted,  was  empowered 

later   case   V.   C.   Bacon    held    that  on  payment  of  all  sums  secured  by  the 

trustees  of  real  estate  devised  upon  mortgage  to  convey  or  surrender  the 

trust  for  sale,  the  sale  of  which  had  mortgaged  estate.     This  section  was 

been  ordered   in    an  action    to    ad-  held  not  to  apply  to  a  transfer  of  a 

minister  the    testator's   estate,   were  mortgage   of  a  freehold   estate ;    Be 

bare    trustees,    although    they    took  Spradbery's  Mortgage,  14  Ch.  D.  514  ; 

beneficial  interests  in  the  proceeds  of  or  to  a  sale  by  the  executors,  under 

sale  ;  Be  Docwra,  29  Ch.  D.  693  ;  and  a  power  in  the  mortgage  deed  ;   Be 

yet  more  recently  Stirling,   J.,  has  White's  Mortgage,  51  L.  J.  N.S.  Ch. 

preferred  to  follow  Christie  v.  Oving-  856  ;  and  has,  in  the  case  of  a  death 

ton  rather  than  Morgan  v.  Swansea  occurring  after  the   31st  December, 

Urban  Authority;  see  Be  Cunningham  1881,  been  repealed  by  44  &  46  Vict. 

and  Frayling,  (1891)  2  Ch.  567,  571.  c.  41,  s.  30.] 

However,  in  London  and  County  Bank  [(6)  44   &    45    Vict.    c.    41,   s.   30. 

Y.  Goddard,  (1891)  1  Ch.  642,  North,  Executors  of  a  surviving  trustee  who 
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Act,  1897.] 


Trust  chattels 
subject  to 
forfeiture,  &c. 


The  section  was  held  to  apply  to  copyholds  (a),  but  by  the 
Copyhold  Act,  1894,  it  is  provided  that  the  section  "  shall  not  apply 
to  land  of  copyhold  or  customary  tenure  vested  in  the  tenant  on  the 
Court  rolls  on  trust  or  by  way  of  mortgage  "  (&).  And  now  by 
the  Land  Transfer  Act,  1897,  it  is  enacted  that "  where  real  estate 
is  vested  in  any  person"  dying  on  or  after  January  1st,  1898, 
"  without  a  right  in  any  other  person  to  take  by  survivorship,  it 
shall,  on  his  death,  notwithstanding  any  testamentary  disposition, 
devolve  to  and  become  vested  in  his  personal  representatives  or 
representative  from  time  to  time  as  if  it  were  a  chattel  real  vesting 
in  them  or  him  "  (c),  but  the  expression  "  real  estate  "  is  not  to  be 
"  deemed  to  include  land  of  copyhold  tenure  or  customary  freehold 
in  any  case  in  which  an  admission  or  any  act  by  the  lord  of  the 
manor  is  necessary  to  perfect  the  title  of  a  purchaser  from  the 
customary  tenant"  {d).  The  expression  "personal  representa- 
tives," as  here  used,  means  those  who  are  named  as  executors, 
whether  they  have  actually  obtained  a  grant  of  probate  or  not, 
and  therefore  where  a  testator  has  died  after  the  commencement 
of  the  Act,  the  concurrence  of  all  his  executors,  whether  or  not' 
they  have  proved  the  will,  is  necessary  to  convey  his  real 
estate  (e).] 

2.  So  chattels  real  and  personal  held  upon  trust  were  forfeit- 
able until  the  Act  of  4  &  5  W.  4.  c.  23  (which  extends  to  personal 
as  well  as  real  estate),  for  the  offence  of  the  trustee  (/) ;  but  in 
the  case  of  two  joint  trustees,  a  moiety  only  was  forfeited,  and 
the  King  and  the  other  trustee  were  tenants  in  common  (g). 


have  entered  into  possession  of  the 
settled  property  and  acted  as  trustees, 
may  nevertheless  be  superseded  by  an 
appointment  of  new  trustees  under  a 
power  contained  in  the  settlement, 
and  become  compellable  to  hand  over 
all  trust  deeds  and  documents  ;  Re 
Boutledge,  (1909)  1  Ch.  280.] 

[{a)  Re  Hughes,  W.  N.,  1884,  p.  53.] 
[(6)  57  &  58  Vict.  c.  46,  s.  88,  re- 
placing s.  45  of  the  Copyhold  Act, 
1887,  50  &  51  Vict.  o.  73.  The  effect 
of  the  last  mentioned  provision  was 
held  to  be  retrospective,  so  that  the 
legal  estate  in  copyholds  which  had 
devolved  upon  the  personal  repre- 
sentatives of  a  sole  trustee  dying  after 
the  31st  of  December,  1881,  and  before 
the  passing  of  the  Act  of  1887,  was 
divested  from  them,  and  vested  in  the 
customary  heir  or  devisee,  but  the 
validity  of  any  disposition  previously 
made    by  such    representatives  was 


unaffected ;  Re  Mill's  Trusts,  37  Ch. 
D.  312  ;  S.  G.  on  appeal,  40  Oh.  D. 
14,  where,  however,  there  was  no 
decision  upon  this  point,  but  see  the 
queries  of  Lindley,  L.  J.,  at  p.  1 8.] 

[(c)  60  &  61  Vict.  c.  65,  s.  1, 
sub-s.  1.1 

1(d)  Sub-s.  4.  The  concluding 
words  apply  to  land  of  copyhold 
tenure  as  well  as  customary  freehold, 
and  therefore  an  equitable  interest  in 
copyholds,  on  the  death  of  the  owner, 
devolves  on  the  personal  representa- 
tive :  Re  Somerville  and  Turner's  Con- 
tract, (1903)  2  Ch.  583.] 

[(e)  Re  Pawley  and  London  and  Pro- 
vincial Bank,  (1900)  1  Ch.  58.] 

(/)  Pawlett  v.  Attorney  -  General, 
Hard.  466,  per  Lord  Hale  ;  Wikes's 
case.  Lane,  54  ;  Scounden  v.  Hawley, 
Comb.  172,pe)-Dolben,  J.  ;  Jenk.  219, 
c.  66  ;  lb.  245,  c.  30. 

(9)  Wikes's  case.  Lane,  54, 
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On  the  decease  of  the  trustee  the  chattel,  as  part  of  his  personal  Devolve  on 
estate   at  law,  devolves  on  his  executor  or  administrator.     And  ^^^""^  °^' 
if  the  executor  die  after  probate,  having  appointed  an  executor, 
the  chattel  becomes  vested  in  that  executor. 

3.  Until  the  Court  of  Probate  Act,  1857  (20  &  21  Vict.  c.  "77),  if  Renunciation  by 
an   executor  had   renounced   probate,   the   renunciation,   though  °"®  executor. 
primd  facie  absolute  (a),  might  have  been  retracted  at  any  time 

before  a  new  administration  was  granted.  Hence  where  two 
executors  were  named  and  one  renounced,  and  the  acting  executor 
died,  having  appointed  executors  but  predeceased  his  co-executor, 
it  was  necessary  to  take  out  letters  of  administration  to  the 
original  testator,  for  the  acting  executor,  not  being  the  survivor, 
did  not  transmit  the  interest,  and  the  renouncing  executor  declined 
to  act  (&).  But  now  by  20  &  21  Vict.  o.  77,  s.  79,  where  an  executor 
renowices  prohate,  the  rights  of  such  executor  are  made  to  cease ; 
and  the  representation  to  the  testator  and  the  administration  of 
his  effects,  without  further  renunciation,  go,  devolve,  and  are  com- 
mitted as  if  such  person  had  not  been  appointed  executor  (c).  But 
the  Act  does  not  apply  to  the  case  of  a  person  who  renounced 
before  the  Act  came  into  operation,  and  if  he  renounced  before  the 
Act,  any  second  renunciation  after  the  Act  for  the  purpose  of 
bringing  himself  within  it  is  ultra  vires  and  nugatory  (d).  A  dis- 
claimer, or  renunciation  by  answer  in  Chancery  was  held  not  to 
operate  as  a  renunciation  within  the  Act  («),  and  a  renunciation  is 
not  complete  until  it  has  been  entered  and  recorded  in  the  proper 
office  (/).  But  it  has  not  been  settled  that  an  executor  after 
renunciation  may  not  on  proper  grounds  retract  his  renuncia- 
tion (c/).  By  the  Probate  Amendment  Act,  1858  (21  &  22  Vict. 
c.  95),  s.  22,  whenever  an  executor  survives  the  testator,  but  dies 
without  having  taken  probate,  or  is  cited  to  take  probate  and  does 
not  appear,  the  right  of  such  person  in  respect  of  the  executorship 
shall  wholly  cease,  and  representation  to  the  testator  and  the 
administration  of  his  effects  shall  and  may,  without  any  further 
renunciation,  go,  devolve,  and  be  committed  in  like  manner  as 
if  such  person  had  not  been  appointed  executor. 

4.  If  the  lands  comprised  in  a  trust  term  were  situate  in  a  Whether  term  in 
different  diocese  from  that  in  which  the  trustee  was  domiciled,  ^  ^j.^^^g^^j^^g"''^^^ 

probate. 

(a)  Venables  v.  East  India  Company,      Eq.  86. 

2  Exch.  633.  (e)  Glmlon  v.   Webster,  W.N.,  1873, 

(b)  Arnold  v.  Blencowe,  1  Cox,  426.  p.  189. 

(c)  In  the  Goods  of  0.  Lorrimer,  10  (/)  In  the  Goods  of  Movant,  3  L.  E. 
W.  E.  809  ;  2  S.  &  T.  471.  P.  &  D.  151. 

(d)  Be  Whitham,  1  L.  R.  P.  &  D.  {g)  In  the  Goods  of  Gill,  3  L,  R,  P, 
303  ;  In  the  Goods  of  Delacour,  9  Ir.  R.  &  D.  113. 
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it  seems  that  previously  to  the  Court  of  Probate  Act,  1857  (20 
&  21  Vict.  c.  77),  which  created  the  Court  of  Probate,  a  prerogative 
probate  or  limited  administration  was  necessary  before  the  term 
Administration     could  have  been  legally  transferred  {a).     If  there  be  a  difficulty 
property.  in  the  way  of  probate  or  grant  of  general  letters  of  administration, 

special  letters  of  administration  limited  to  the  triist  property  may 
be  taken  out  (b). 
Whether  a  chattel      5.  A  chattel  found  by  the  sheriff  in  the  possession  of  a  debtor 
execution  for  the  is  prinid  facie  the  debtor's  own  property,  and  as  such  is  liable  to 
debto{  the  jjg  taken  in  execution  for  his  debt,  but  if  the  sheriff,  knowing  the 

chattel  to  be  bound  by  a  clear  trust  for  another,  were  to  sell  it 
for  the  debt  of  the  trustee,  it  would  be  a  tortious  act  in  him  (c), 
and  the  creditor  who  received  the  proceeds  would  be  accountable 
as  a  trustee  (d),  and  the  cesttii  que  trust  might,  upon  seizure  by 
the  sheriff,  establish  his  equitable  title  at  law  upon  an  inter- 
pleader summons  (e). 

On  the  other  hand,  if  a  person  be  the  cestui  que  trust  of  an 
equitable  chattel,  the  sheriff  may  take  it  in  execution  for  the 
debt  of  the  cestui  q^ie  trust ;  and  this  is  so  even  when  the  cestui 
que  trxist  claims  under  an  agreement  for  valuable  consideration 
for  the  settlement  of  after-acquired  property  (/).  But  such  an 
agreement  is  a  roving  one  and  executory,  and  does  not  give  the 
cestui  que  trust  the  privileges  of  the  specific  purchaser  until 
actual  possession  of  the  chattel  under  the  agreement,  and  the 
interest  of  the  cestui  que  trust  may  therefore  be  defeated  by  a 
judgment  creditor  of  the  settlor,  who  takes  out  execution  before 
actual  possession  by  the  cestui  que  trust  (g). 
The  common  law  6.  Assets  in  the  hands  of  an  executor  are  regarded  as  a  species 
in  the  hands  of  of  trust  property,  even  by  the  common  law,  which  in  respect  of 
an  executor  to  be  tjigj^  jj^s  engrafted  upon  itself  a  quasi  equitable  jurisdiction:  as, 
if  an  executrix  marry,  she  may  by  will,  without  the  consent  of  her 
husband,  appoint  an  executor  in  whom  the  assets  will  vest,  and 
who  will  thus  become  the  executor  of  the  original  testator  (h),  and 
though  the  husband  during  the  coverture  has  power  to  dispose 

{a)   See    Grosley   v.   Archdeacon    of  C.   P.  554. 

Sudbury,  3  Hagg.  201.  (/)  Interpleader   Sammnn!<,   W.    X. 

(6)  In  the  Goods  of  Prothero,  3  L.  R.  1875,    p.     203  ;     W.     X.     1876,    p. 

P.  &  D.  209.  64. 

(c)  Farr  v.  Newman,  4  T.  R.  6il,  (g)  Holroyd  v.  Marshall,  2  De  G.  F. 
per  Ashurst,  J.,  and  see  Blake  v.  Done,  &  J.  596  ;  [and  see  Re  Malet's  Trv,sts, 
7  H.  &  N.  465  ;  and  p.  274,  post,  as  to  17  L.  R.  Ir.  424]. 

judgments.     See  now  the  Judicature  {h)  Scammel  v.   Wilkinson,  2  East, 

Act,  1873  (36  &  37  Vict.  c.  66),  s.  24.  552  ;  Hodsden  v.  Lloyd,  2  B,  C.  C.  543, 

(d)  Foley  v.  Burnell,  I  B.  C.  C.  278.  per  Lord  Thurlow. 

(e)  Duncan   v,    Gashin,    10   L.   R, 
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of  the  assets  in  the  course  of  administration  (a),  he  will  not 
be  entitled  to  them  in  his  marital  right  by  survivorship  (b) ;  and 
if  the  wife  survive,  she  is  liable  for  the  devastavit  committed 
by  her  husband  (c);  nor  can  the  assets  be  taken  in  execution 
for  the  debt  of  the  executor  (d),  [unless  under  special  circumstances, 
as  where  the  executor  has  been  allowed  to  retain  the  assets  for  a 
considerable  time,  and  deal  with  them  as  his  absolute  property  (e), 
so  that  the  Court  can  infer  a  gift  by  the  testator's  creditors  to  the 
executor  (/ ) ;  but  possession  by  the  executor  of  the  assets  for  a 
long  time,  if  in  accordance  with  the  trusts,  will  not  raise  such  an 
inference  (g) ;  and  if,  under  the  old  law  as  to  forfeiture,  the 
executor]  committed  felony  or  treason,  the  assets  were  exempted 
from  forfeiture  to  the  Crown  (h) ;  and  if  the  executor  die  intestate, 
instead  of  vesting  in  his  administrator,  they  vest  in  the  adminis- 
trator de  honis  non  of  the  testator  {i). 

1.  Attachment  by  the  custom  of  the  City  of  London  does  not  Attachment, 
apply  to  debts  [where  the  beneficial  interest  is  vested  in  a  person 
other  than  the  defendant   sued  in  the  Mayor's  Court,  and  the 
garnishee  has  notice  of  the  trust  (/)]. 

8.  A  trust  estate,  whether  real  or  personal,  may,  at  law,  be  Trustee  m&y  deal 
conveyed,  assigned,  or  encumbered  by  the  trustee,  like  a  beneficial  gg^g^^g  ^^  ^^.^ 
estate ;    and,  if  there  be  co-trustees,  each  may  exercise  the  like  »™*«''  ''*'"'*• 
powers  of  ownership  over  his  own  proportion.     Thus  if  lands  be 
vested  in  trustees  as  joint  tenants,  each  may  at  law  receive  the 
rents  (Ic),  and  each  may  at  law  sever  the  joint  tenancy  by  a  con- 
veyance of  the  share  (/) ;  and  if  the  trust  estate  be  stock,  each  may 
receive  the  dividends  without. any  authority  from  the  co-trustee. 

But,  in  dealings  with  the  trust  estate,  the  Court  has  regard  to  General  words, 
the  trust,' and  will  not  construe  general  words  to  pass  the  trust 

(a)  Tlirustout  v.  Coppin,  2  W.  Black.  93,  101,  per  Fry,  J.] 

Rep.  801  ;  [this  -will  not  be  the  case  [ig)  Fenwick  v.  Laycock,  2  Q.  B.  108  ; 

where  the  marriage  has  taken  place  Re  Morgan,  18  Ch.  D.  (C.  A.)93  ;  and 

or  the  executorship  has  arisen  since  seeiTx^jarfeBarftej-,  42  L.  T.  N.S.  411  ; 

1st  January,  1883  ;  see  the  Married  28  W.  R.  522.] 

Women's  Property  Act,  1882  (45  &  (h)  Farr  v.  Netmnan,  4  T.  E.  628, 

46  Vict.  c.  75)J.  per  Grose,  J.  ;  [see  now  the  Forfeiture 

(6)  Co.  Lit.  351  a,  351  b  ;  Stoio  v.  Act,  1870  (33  &  34  Vict.  c.  23)]. 

Drinkwater,  Lofft,  83.  (i)  lb.    per    eundemj    Eachfield  v. 

(c)  Soady  v.  Turnhull,  1  L.  R.  Ch.  Careless,  2  P.  W.  161,  per  Powis,  J. 
App.  494.  [(j)  Westohy  v.  Day,  2  Ell.  &  Bl. 

(d)  Fa/rr  v.  Neimian,  4  T.  R.  621  ;  605  ;  Lewis  v.   Wallis,  Sir  T.  Jones, 
[Re  Morgan,  18  Ch.  D.  (C.A.)  93].  222.] 

g'e)  Ray  v.    Ray,   G.   Coop.   264  ;  (4)  Townley  v.  Sherborne,  Bridg.  35. 

see  Kitchen  v.  Ibbetson,  17  L.  R.  (l)  Boursotv. Savage,  ^L.'R.Eq^.  134:; 

EcL.  46  ;  Re  Fells,  4  Ch.  D.  509  ;  Re  [Taylor  v.  London  and  County  Banking 

Morgan,  18  Ch.  D.  (C.A.)  93.]  Company,  (1901)  2  Ch.  (C.A.)  231]. 
[(/)  Re  Morgan,  18  Ch.  D.  (C.A.) 
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estate  where  the  assurance,  if  so  construed,  would  amount  to  a 
breach  of  trust  (a). 
Might  devise  or  9.  As  the  trustee  might  at  law  dispose  of  the  property  in  his 
lifetime,  so  he  might  devise  or  bequeath  it  at  his  death ;  [but  in 
the  case  of  a  trustee  or  mortgagee  (h)  dying  after  the  31st 
December  1881,  any  "  estate  or  interest  of  inheritance,  or  limited 
to  the  heir  as  special  occupant,  in  any  tenements  or  heredita- 
ments, corporeal  or  incorporeal,"  will,  notwithstanding  any  testa- 
mentary disposition,  devolve  on  the  personal  representative  of 
the  trustee  or  mortgagee,  in  the  same  manner  as  if  it  were  a 
chattel  real  (e).  The  title,  therefore,  to  such  property  must  now 
be  made  through  the  legal  personal  representative]. 

But  a  trust  estate  will  not  in  all  cases  pass  hy  the  same  words 
in  a  will  as  a  beneficial  ownership  would,  for  wherever  the  estate 
does  not  pass  by  operation  of  law  solely,  but  through  the  medium 
of  the  intention,  it  becomes  necessary,  in  order  to  ascertain  the 
effect  of  the  instrument,  to  take  into  consideration  the  particular 
circumstances  of  the  trust. 
In  what  cases  the      iQ.  Whether  a  trust  estate  shall  pass  inclusively  in  a  general 
pass  by  a  general  devise  is  a  question  that  has  been  frequently  under  discussion, 
^^'^^^^-  [and  notwithstanding  the  change  in  the  law  introduced  by  the 

Conveyancing  and  Law  of  Property  Act,  1881  {d),  is  still  a  ques- 
tion of  importance  where  the  death  of  the  trustee  occurred  prior 
to  the  commencement  of  that  Act].  The  rule  as  originally 
established  was,  that  a  general  expression  would  carry  a  dry 
trust  estate  (e),  but  afterwards  there  were  some  misgivings  upon 
the    subject   (/)   (1);     and  the   Court   at    last  acceded  to   the 

(o)  Fausset  v.  Carpenter,  2  Dow.  &  p.  248.] 
CI.  232  ;   .5  Bligh,  N.S.  75  ;  and  see  [(c)  44  &  45  Vict.  c.  41,  s.  30,  and 

St  Leonards'   H.    L.    Cases,    76  ;    Re  see  ante,  pp.  247,  248.] 
TVaky's  Trust,  3  Eq.  R.  380.  [(d)  44  &  45  Vict.  c.  41,  s.  30.] 

[(b)  Other  than  a  trustee  of  copy-  (e)  Marloiv  v.  Smith,  2  P.  W.  198. 

holds  admitted  tenant  on  the  Court  (/)  See  Brayhroke  v.  Inship,  8  Ves. 

rolls,  57  &  58  Vict.  c.  46,  s.  88,  ante,  437. 


How  the  opinion       (1)  The  doubt  appears  to  have  originated  in  part  from  an  expression  of  Lord 

arose  that  a  gene-  Hardwicke  in  Gasborne  v.  Scarfe,  1  Atk.  605,  that  by  a  devise  of  all  lands, 

ral  devise  would     tenements  and  hereditaments,  a  mortgage  in  fee  would  not  pass,  unless  the  equity 

not  pass  a  trust     of  redemption  were  foreclosed.     But  Lord  Hardwicke  was  not  speaking  here  of 

estate.  t}j3  legal  estate,  but  of  the  beneficial  interest  in  the  mortgage.    The  same  thing 

was  said  in  the  same  sense  in  Strode  v.  Bussel,  2  Vern.  625.     Lord  Hardwicke's 

authority  has  been  cited  on  both  sides  of  the  question  (compare  Dulce  of  Leeds 

V.  Munday,  3  Ves.   348,  with  Ex  parte  Sergison,  4  Ves.  147)  ;   but  that  he 

approved  of  the  old  rule  is  evident  from  Ex  parte  Boives,  cited  in  Mr  Sanders's 

note  to  Gasborne  v.  Scarfe,  1  Atk.  605.     Lord  Northington  and  Lord  Thurlow 

are  said  to  have  entertained  the  same  opinion.     (See  Ex  parte  Sergison,  4  Ves. 

147  ;   but,  as  to  Lord  Thurlow,  see  an  obiter  dictum,  Pickering  v.  Vowles,  1 

B.  C.  C.  198.) 
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proposition  that  general  words  would  not  pass  trust  estates,  unless 
there  appeared  a  positive  intention  that  they  should  so  pass  (a). 
The  question  was  reconsidered  before  Lord  Eldon,  when  the 
result  of  the  cases,  after  a  careful  examination  of  them,  was 
declared  to  be,  that  where  the  will  contained  words  large  enough, 
and  there  was  no  expression  authorising  a  narrower  construction, 
nor  any  such  disposition  of  the  estate  as  it  was  unlikely  a  testator 
would  make  of  property  not  his  own  (as  complicated  limitations, 
or  any  purpose  inconsistent  with  as  probable  intention  to  devise 
as  to  let  it  descend),  in  such  a  case  the  trust  estate  would  pass  (&). 

11.  A  charge  of  debts,  legacies,  annuities,  &c.,  and  a  fortiori,  a  Charge  of  debts, 
direction  to  sell,  was  considered  a  sufficient  indication  of  an  intention  the't^st  estate.'^ 
not  to  include  a  mere  trust  estate  (c) ;  as  where  a  testator  having  a 

trust  estate  and  also  estates  of  his  own,  gave  and  devised  "  all  his 
real  estate,  whatsoever  and  wheresoever,  to  G.  T.,  her  heirs  and 
assigns  for  ever,  charged  with  50Z.  to  his  friend  W.,"  it  was  held 
that  the  trust  estate  did  not  pass  {d).  And  so  where  a  testator 
gave,  devised,  and  bequeathed  to  trustees  all  such  real  estates  as 
were  then  vested  in  him  by  way  of  mortgage,  the  better  to  enable 
his  said  trustees  to  recover,  get  in,  and  receive  the  principal  moneys 
and  interest  which  might  be  due  thereon,  it  was  ruled  that  the 
devise  extended  only  to  mortgages  vested  in  the  testator  bene- 
ficially, and  did  not  pass  the  legal  estate  in  fee  vested  in  the 
testator  upon  trust  for  another  (e). 

12.  The  expression  "  my  real  estates "  did  not  restrict  the  What  expressions 
meaning  to  those  vested  in  the  testator  beneficially  (/),  nor  did  a  exclude  the  trust 
devise  to  A.,  his  heirs  and  assigns,  "  to  and  for  his  and  their  own  estate. 

use  and  benefit "  (g),  nor  a  devise  to  A.  and  her  heirs,  to  be  disposed 

(a)  Attorney  -  General  v.   Buller,   5  real   estate  charged  with  debts  and 

Ves.  340.  legacies,  the  legal  estate  in  trust  pro- 

(6)  Brayhrdke  v.  InsJcip,  8  Ves.  436  ;  perty   would    pass,  notwithstanding 

see  Boe  v.  Beade,   8  T.  R.    WB  ;  Ex  the  charge,  which  attached  only  on 

parte  Morgan,  10  Ves.  101  ;  Langforcl  property  which  the  testator  was  coni- 

V.  Auger,  4  Hare,  313.  petent    to    charge    with    debts   and 

(c)   Boe  V.   Beade,   8   T.    R.    118  ;  legacies  ;  and  see  as  to  this  case  Be 

Duke  of  Leeds  v.  Munday,  3  Ves.  348  ;  Bellis's  Trusts,  uhi  sup.\ 

Attorney-General  v.  Buller,  5  Ves.  339 ;  {d)  Backham  v.  Siddall,  16  Sim.  297  ; 

Ex  parte  Marshall,  9  Sim.  555  ;  Ex  1  Mac.  &  G.  607  ;  Hope  v.  Liddell,  21 

parte  Morgan,  10  Ves.  101  ;  Sylvester  Beav.    183  ;  Life  Association  of  Scot- 

V.  Jamum,  10  Price,  78  ;  Be  Morley's  land  v.  Siddal,  3  De  G.  F.  «&  J.  58. 

3Vms«,  10  Hare,  293 ;  [Be  Smith's  Estate,  («)  Ex  parte  Morgan,  10  Ves.  101  ; 

4  Ch.  D.  70 ;  Be  Bellis's  Trusts,^  Oh.  D.  and  see  Sylvester  v.  Jarman,  10  Price, 

504 ;]  See    Wall  v.   Bright,   1   J.   &  IB  ;  Ex  parte  Brettel,  6  Ves.  577. 

W.  494  ;   [see,  however.  Be  Brown  d-  (/)   Braybroke    v.    Inskip,    8    Ves. 

Sibley's  Contract,  3  Ch.  D.  156,  where  425. 

V.   C.   Malins  was   of   opinion  that  (g)  Ex  parte   Shaw,   8  Siiii.   159  ; 

where  there  was  a  general  devise  of  Bainbridge  v.  Lord  Ashburtou,  i  Y.  & 
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of  by  her  by  will  or  otherwise,  as  she  may  think  fit  {a) :  though  under 
a  devise  to  a  woman  for  her  separate  use,  as  the  words  import  a 
beneficial  enjoyment,  a  dry  legal  estate  would  not  pass  {V) ;  but  a 
devise  to  a  woman,  "her  heirs  and  assigns,  for  her  and  their  own 
sole  and  absolute  use,"  expresses  only  the  absolute  interest,  and 
does  not  create  a  separate  estate  (c).  Whether  a  residuary  devise 
of  lands  to  persons  as  tenants  in  common  in  equal  shares  would  pass 
a  trust  estate  was  never  expressly  decided,  but  a  judicial  opinion 
was  expressed  that  such  a  devise  would  not  pass  a  dry  trust 
estate  {d).  A  devise  to  the  testator's  iiephews  and  nieces  share 
and  share  alike  as  tenants  in  common,  and  not  as  joint  tenants,  as 
the  class  was  unascertained  at  the  date  of  the  will,  did  not  pass  a 
trust  estate  («).  And  if  the  devise  were  for  A.  for  life  or  in  tail, 
with  remainders  over,  in  strict  settlement,  the  trust  estate  would  not 
pass  (/).  "  Where  there  is  a  limitation  of  real  estate,"  said  Lord 
Eldon,  "  in  strict  settlement,  with  a  vast  number  of  limitations, 
contingent  remainders,  executory  devises,  powers  of  jointuring, 
leasing,  and  raising  sums  of  money,  it  is  impossible  to  say  the 
intention  could  be  to  give  a  dry  trust  estate  "  {g). 
Distinction  as  to  i3_  The  question  whether  the  legal  estate  in  a  mortgage  in  fee 
mortgages.  passed  by  a  general  devise  in  the  will  of  the  mortgagee,  stood  on 

a  different  footing.  The  mortgagee  has  a  beneficial  interest  in 
the  property  as  a  security,  a  distinction  not  always  sufficiently 
adverted  to,  but  which  is  strongly  in  favour  of  the  legal  estate 
passing  to  the  person  who  is  to  receive  the  mortgage  money  Qi). 
The  legal  estate  clearly  passed  by  a  general  devise  of  securities 
for  money  (i),  and  neither  a  general  trust  to  sell  and  con- 
vert (/),  nor  a  charge  of  debts  (k),  would  prevent  it  from  so 
passing.     And  it  is  conceived,  notwithstanding  a  former  decision 

C.   347;    Sharps  v.   Sharpe,   12  Jur.  Ex  parte  Baues,  cited  in  Mv  Saxideva's 

598  ;  and  compare  Ex  parte  Brettel,  6  note  to  Gasborne  v.  Scarfe,  1  Atk.  603. 

Ves.   577,   with  Brayhroke  v.  Inskip,  (g)  BraybroJce  v.  Inskip,  8  Ves.  434. 

8  Ves.  434.  W  Doe   v.   Bennett,  6  Exch.  892  ; 

(a)  Ex  parte  Slum,  8  Sim.  159.  and   comments   of    Vice  -  Chancellor 

(6)  Lindsell  v.  Thacker,  12  Sim.  178.  Kindersley  on  this  case,  Be  Gantley, 

The  marginal  note  of  the  Report  is  17  Jur.  124  ;  [and  see  Heath  v.  Pugh, 

quite  contrary  to  the  decision.  6  Q.  B.  D.  345,  360]. 

(c)  Lewis  V.  Mathews,  2  L.  R.  Eq.  (i)  King's  Mortgage,  5  De  G.  &  Sm. 
177.  644,  and  cases  there  reviewed  ;  Knight 

(d)  Martin  v.  Laverton,  9  L.  R.  Eq.  v.  Robinson,  2  K.  &  J.  503  ;  Bippen  v. 
568,  jjer  V.  C.  Malins  ;  and  see  cases  Priest,  13  C.  B.  N.S.  308 ;  Ex  parte 
there  referred  to  ;  [Be  Morley's  Trust,  JFhitacre,  cited  1  Sand.  Uses  and 
10  Hare,  293].  Trusts,  359,  4th  ed. 

(e)  Be  Finney's  Estate,  3  Giff.  465.  {j)  Ex  parte  Barber,   5  Sim.  451  ; 
(/)  Thompson  v.    Grant,  4   Madd.       Mather  v.  Thomas,  6  Sim.  115. 

438  ;  Be  Horsfall,  ^  Maclel.  &  Younge,  {k) Field' sMortgage,9B.s.vfi,4,\i ;  over- 

292  ;  Galliers  v.  Moss,  9  B.  &  C.  267  ;       ruling  Benvoize  v.  Gooper,  10  Price,  78. 
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of  the  Court  of  Exchequer  (a),  that  the  case  of  a  general  devise  and 

bequest  of  real  and  personal  estate  charged  with  debts  or  legacies 

admits  of  no  substantial  distinction  (&).     But  the  legal  estate  was 

held  not  to  pass  by  a  general  devise  of  real  estate,  if  there  were 

special  trusts  for  sale  or  other  limitations,  &c.,  which   would  be 

inapplicable  to  an  estate  in  mortgage  (c).     [The  distinction  between  [Distinction  now 

mortgaged  estates  and  trust  estates  has  ceased  (except  as  to  copy-  ^°  ™^ 

holds)  to  be  material  where  the  mortgagee  or  trustee  dies  after  the 

31st  December  1881 ;  as  in  either  case  the  power  of  disposing  of 

the  legal  estate  is  now  vested  in  the  personal  representatives  of  the 

mortgagee  or  trustee  so  dying  (d).] 

14.  The  rule  that  trust  estates  passed  under  a  general  devise  Power  of  a  trus- 
assumed  that  a  testator  by  making  such  a  devise  did  not  commit  devise ^the\rust 
a  breach  of  trust,  otherwise  general  words  would  not  have  been  estate, 
construed  to  carry  the  trust  estate  (e).  However,  it  was  observed 
in  one  case  by  the  late  Vice-Chancellor  of  England,  that  in  his 
opinion  it  was  not  lawful  for  a  trustee  to  dispose  of  the  estate,  but 
that  he  ought  to  permit  it  to  descend  ;  and  that  there  was  no 
material  difference  between  a  conveyance  inter  vivos  and  a  devise, 
for  the  latter  was  nothing  but  a  post-mortem  conveyance  (/).  But 
Lord  Langdale  considered  that  there  was  a  wide  distinction 
between  a  conveyance  in  the  trustee's  lifetime  and  a  devise  by  his 
will ;  for  during  his  life  he  had  a  personal  discretion  confided  to 
him,  which  he  could  not  delegate,  but  the  settlor  could  not  have 
reposed  any  personal  confidence  in  the  trustee's  heir,  for  it  could 
not  be  known  beforehand  who  such  heir  would  be ;  and  that  if  the 
estate  were  allowed  to  descend,  it  might  become  vested  in  married 
women,  infants,  or  bankrupts,  or  persons  out  of  the  jurisdiction ; 
and  he  could  not  therefore  hold  it  to  be  a  breach  of  trust  to 
transmit  the  estate  by  will  to  trustworthy  devisees  (g).  [But  this 
question  has,  since  the  recent  alteration  in  the  law  under  which 
the  trust  estate  (A)  devolves  as  a  chattel  real,  ceased  to  be  of  much 
practical  interest.] 

(a)  Doc  V.  Lightfoot,  8  M.  &  W.  553.  58  Viot.  c.  46),  s.  88,  ante,  p.  248.] 

(6)  Now  so   decided.     Be    Stevens'  (e)  See  a?ii«,  p.  252,  and  the  authori- 

Trusts,  6  L.  R.  Eq.  597  ;  [Be  Brown  and  ties  cited  in  note  {a)  lb. 

Sibley's  Gontrad,'iCh..'D.  163].  But  see  (/)  Goohe  v.  Crawford,  13  Sim.  98  ; 

Be  Paclcman  and  Moss,  1  Oh.  D.  214.  and  see  Beasley  v.  Wilkinson,  13  Jur. 

(c)  Be  Gantley,  17  Jur.  124  ;  Martin  649. 

V.  Laverton,  9  L.  R.  Eq.  663 ;  Thirtle  (g)  Titley  v.  Wolstenholme,  7  Beav. 

V.  Vaughan,  24  L.  T.  5  ;  Be  Finney's  425  ;  and  see  Maedonald  v.   Walker, 

Estate,  3  Giff.  465  ;  [Be  Smith's  Estate,  14  Beav.  556  ;  Wilson  v.  Bennet,  5  De 

4  Ch.  D.  70].  G.  &  Sm.  479. 

[(d)  Conveyancing  Act,  1881  (44  &  [(A.)  Except  as  to  copyholds  where 

45  Vict.  c.  41),  s.  30 ;  but  as  to  copy-  the  trustee  has  been  admitted,  ante, 

holds  see  Copyhold  Act,  1894  (57  &  p.  248.] 
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Whether  a  de-  15.  How  far  a  devisee  of  the  trust  estate  can  execute  the  trust, 

thetrutt.^^^™  ^  '"^il^  depend  on  the  intention  of  the  settlor,  to  be  collected  from 
the  terms  in  which  the  instrument  is  expressed.  Thus,  real  or 
personal  estate  may  be  so  vested  in  A.  that  A.  alone  shall  person- 
ally execute  the  trust ;  and  in  such  a  case,  the  heir  or  executor  of 
A.,  though  he  took  the  legal  estate,  could  not  act  as  trustee  {a) ; 
and  a  fortiori  in  such  a  case  the  devisee,  though  made  the 
depositary  of  the  legal  estate,  would  have  no  authority  to  execute 
the  trust  (5).  [It  was  laid  down  in  former  editions  of  this  work 
that]  if  a  settlor  vested  an  estate  in  A.  upon  trust  that  A.  and 
his  heirs  should  sell,  and  A.  devised  the  estate,  neither  the  heir 
nor  devisee  could  sell ;  not  the  heir,  for  as  regards  this  estate  the 
descent  had  been  intercepted  and  there  was  no  heir,  and  not  the 
devisee,  for  he  was  not  the  person  to  whom  the  execution  of 
the  trust  was  committed  (c).  [This  proposition  was  founded 
upon  Goolce  v.  Crawford,  and  subsequent  cases,  but  in  the  case 
of  Osborne  to  Bowlett  (d).  Sir  G.  Jessel,  M.E.,  after  an  elaborate 
discussion  of  the  cases,  came  to  the  conclusion  that  Cooke  v. 
Crawford  was  wrongly  decided,  and  he  held  that  where  real 
estate  was  devised  to  trustees  and  their  heirs,  in  trust  for  sale, 
the  trust  was  annexed  to  the  estate,  and  that  as  the  surviving 
trustee  might  have  lawfully  devised  the  trust  estate,  the  devisee 
might  execute  the  trust,  and  he  expressly  overruled  Cooke  v. 
Crawford.  In  a  subsequent  case,  however,  before  the  Court  of 
Appeal  (e),  in  which  the  precise  point  did  not  arise,  L.JJ.  James 
and  Baggallay  expressed  a  doubt  whether  Osbornel  to  Rowlett 
was  rightly  decided,  and  the  question  must  in  the  present  state 
of  the  authorities  be  considered  as  an  open  one.  It  may  be 
observed  that  the  M.R.  justified  his  decision  on  the  ground  that 
the  decision  in  Cooke  v.  Crawford  was,  in  his  opinion,  based  on 
the  assumed  principle  that  a  trustee,  unless  authorised  so  to  do, 
could  not  lawfully  devise  the  trust  estate,  and  that,  as  that 
principle  has  been  overruled  by  subsequent  cases,  Cooke  v.  Craw- 
ford has  ceased  to  be  a  binding  authority,  but  it  is  submitted 
that  the  real  ground  for  the  decision  in  Cooke  v.  Crawford  was 
that  the  authority  to  execute  the  trust  must  be  directly  given  by 

(a)  &ee  Mortimer  v.  Ireland,  11  Jur.  Stevens  v.  Austen,  1  Jur.  N.S.  873  ;  3 

V21.  E.  &  E.  685. 

(6)  Mortimer  v.  Ireland,  11  Jur.  721  ;  [(d)  13  Ch.  D.  774] 

S.  G.  before  Vice-Chanoellor  "Wigram,  [(e)  Re  Morton  and  Hallet,  15  Ch.  D. 

6  Hare,  196.  (C.A.)  143  ;    and  see  Be  Ingleby  and 

(c)  GooJce  V.  Orawford,  13  Sim.  91  ;  Book,  dec,  Insurance  Gompany,  13  L.  E, 

JVilson  V.  Benrtst,  5  De  G.  &  Sm.  475  ;  Jr.  326.] 
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the  original  settlor  or  testator,  and  that  the  surviving  trustee 
by  devising  the  estate  to  a  person  not  so  authorised  did  not 
enable  the  devisee  to  execute  the  trust  (a).  It  is  submitted  that 
this  principle  has  not  been  called  in  question,  whatever  excep- 
tions have  been  taken  to  the  observations  in  Cooke  v.  Crawford 
as  to  the  duty  of  a  trustee  to  let  trust  estates  descend,  and  that 
however  strong  the  argument  might  be  (if  the  matter  were  one 
of  first  impression)  in  favour  of  holding  that  the  trust  may  be 
executed  by  any  person  to  whom  the  estate  comes  consistently 
with  the  provision  of  the  original  settlement  or  will,  it  is  too  late 
now  to  overrule  Coohe  v.  Crawford,  and  the  subsequent  cases,  and 
to  introduce  a  new  principle.  In  a  subsequent  case  in  Ireland, 
where  a  testatrix  appointed  A.  and  B.  executors  and  trustees  of 
her  will,  and  devised  real  estate  to  them  upon  trust  that  they  or 
the  survivor  should  pay  the  rents  to  A.  for  his  life,  and  after  his 
death  sell  the  estate,  it  was  held  that  the  executors  of  B.,  who 
survived  A,,  could  not  make  a  title,  notwithstanding  the  30th 
section  of  the  Conveyancing  and  Law  of  Property  Act,  1881  (5)> 
and  in  a  more  recent  case  Stirling,  J.,  said  that  he  did  not  think 
he  ought  to  force  upon  a  purchaser  a  title  which  depended  on 
Cooke  V.  Crawford  not  being  good  law  (c).  In  a  subsequent  case 
the  principle  that  the  person  to  execute  a  trust  must  be  one  who  is 
in  some  way  pointed  out  by  the  creator  of  the  trust  was  adopted, 
and  the  testator,  who  died  in  1883,  having  devised  his  residuary 
estate  to  four  persons  nominatim,  without  more  (the  words  "  and 
their  heirs  "  being  omitted)  upon  trust  for  sale,  it  was  held  that  the 
executors  of  the  last  survivor  of  the  four  could  not  execute  the 
trust  (d).] 

16.  In  another  case  (e),  where  leaseholds  were  assigned  to  two  E»  Burtt's  estate-, 
trustees,  their  executors  and  administrators,  upon  trust,  and  the 
surviving  trustee  devised  the  leaseholds  to  A.  and  B.  iipon  the 
same  trusts,  and  appointed  A.,  B.,  and  C.  executors,  on  a  petition 
by  A.  and  B.  to  the  Court  to  have  the  trust  fund,  the  proceeds  of 
the  leaseholds,  paid  out  to  them,  Vice-Chancellor  Kindersley 
refused,  observing  that  the  surviving  trustee  had  no  authority 
to  bequeath  the  execution  of  the  trust,  but  could  only  pass  the 
legal  estate.  The  petition  was  then  amended  by  joining  C.  as  a 
co-petitioner,  so  that  the  petition  was  now  that  of  the  legatees, 

[{a)  See  Sudg.  V.  &   P.   14th  ed.  (C.A.)  351.] 

p.  665.]  [(ti)  Re   urunden  and  Meux's'  Gail- 

[(J)  Re  Ingleby  and  Boah,  &c.,  In-  tract,  (1909)  1  Oh.  690.] 

surance     Company,     13    L.     E.      Ir.  (e)  Re  Burtt's  Estate,  1  Drew.  319 ; 

326.]  [and  see  Re  Parker,  (1894)  1  Ch.  707, 

[(c)    Be    Rumney,    (1897)    2    Ch.  721]. 
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and  also  of  the  executors ;  but  the  Vice-Chancellor  still  refused, 
on  the  ground  that  the  testator  had  himself  declared,  that  his 
executors  as  such  should  not  be  trustees,  and,  therefore,  since,  by 
the  bequest,  he  had  taken  the  legal  estate  from  those  who  ought  to 
have  been  trustees,  there  must  be  an  appointment  of  new  trustees. 
Where  the  trust        17.    But  it  frequently  happens  that  an   estate   is   vested  in 
trustee  and  his     A.  upon  trust,  that  A.,  his  heirs,  executors,  administrators,  and 
assigns.  assigns  shall   hold  upon   the   trust ;  and   the   question   then  is, 

whether  a  devisee  of  A.  may,  as  falling  under  the  description  of 
assigns,  not  only  take  the  estate,  but  also  execute  the  trust  ?  In 
Titley  v.  Wolstenholme  (a),  where  the  settlement  contained  iw 
power  of  appointment  of  new  trustees,  it  was  held  that  as  a 
conveyance  in  the  lifetime  of  the  trustee  to  a  stranger  would 
have  been  a  breach  of  trust,  the  word  assign  could  mean  only  a 
devisee  taking  under  a  post-mortem  conveyance,  when  the  personal 
confidence  in  the  trustee  necessarily  ceased;  and,  consequently, 
that  the  devisees  had  not  only  the  legal  estate,  but  were  properly 
trustees  within  the  scope  of  the  settlor's  intention. 
Titley  V.  Wol-  18.  This  case  seems  to  have  raised  some  scruple  in  the  mind  of 

doubted.  V.  C.  afterwards  L.  J.  Knight  Bruce,  for  he  observed  that,  "  What 

he  should  have  done  if  Titley  v.  Wolstenholme  had  come  before 
him  he  need  not  say,  nor  was  he  sure ''  (6).  And  the  reasoning 
upon  which  Lord  Langdale  proceeded  is  not  quite  conclusive,  for 
the  word  "assigns"  does  not  necessarily  imply  a  devise,  as  it 
would  be  satisfied  by  holding  it  to  refer  to  a  tenant  by  the  curtesy 
or  dowress,  who  would  be  assigns  in  law.  However,  the  case  was 
referred  to,  without  disapprobation,  by  Lord  Cottenham  (c),  and 
was  approved  by  V.  C.  Stuart  (d). 
Hall  V.  May.  19.  In  Sail  V.  May  (e),  V.  C.  Wood  went  further,  and  held  that 

under  a  trust  containing  the  word  assigns,  and  also  a  power  to 
appoint  new  trustees,  the  devisee  could  make  a  title.  It  was 
conceded  that  the  word  "  assigns "  would  not  have  enabled  a 
trustee  to  transfer  the  trust  by  act  inter  vivos,  and  it  could  not 
be  disputed  that,  as  the  instrument  contained  a  power  of  appoint- 
ment of  new  trustees,  the  assigns  introduced  by  virtue  of  the 
power  would  give  a  meaning  to  the  word  "assigns"  without 
having  recourse  to  a  devise.  It  was  therefore  necessary  to  lay 
down   a   broader   principle  than   that  acted   upon  in    Titley  v. 

(ffi)  7  Beav.   426.     See  Saloway  v.  Sm.  642. 

Strawbridge,  1  K.  &  J.  371  ;  7  De  G.  (c)  MorttTMr  v.  Ireland,  11  Jur.  721. 

M.   &  G.   594,  which,  however,  was  (d)  Ashton  v.    Wood,  3  Sm.  &   G. 

the  case  of  a  mortgage.  436. 

(b)  Ockelston  v.  Heap,  1  De  G.  &  (e)  3  K.  &  J.  585. 
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Wolstenholme,  and  the  doctrines  upon  which  the"  Vice-Chancellor 
proceeded  appear  to   have   been    substantially  these — "That  a 
settlor  must  have  intended  to  provide  a  permanent  machinery  for 
the  execution  of  the  trust ;  that  he  could  not  have  reposed  any 
personal  confidence  in  the  trustee's  heir,  who  was  unknown,  and 
could  not  be  ascertained  beforehand  ;  that  the  settlor  must  have 
contemplated  the  possibility  that  on  the  death  of  the  trustee  the 
heir  might  be  an  infant,  or  lunatic,  or  bankrupt,  or  insolvent,  and 
so  either  incapable  or  unfit  to  discharge  the  office  ;  that  it  might 
therefore  be  reasonably  inferred  that  the  settlor  meant  by  con- 
fiding the  trust  to  the  trustee,  his  heirs  and  assigns,  to  give  the 
trustee  a  discretionary  power  of  preventing  these  inconveniences 
by  vesting  the  estate   in  a  devisee;   and  that  the  circumstance 
that  the  settlor  had  given  to  the  surviving  trustee  a  power  of 
appointing  new  trustees  by  deed,  rather  favoured  the  view  that 
he  also  intended,  when  using  the  word  'assigns,'  to  confer  on 
the  trustee  a  right  to  devise  the  trust  estate."     The  Court  was 
also  actuated  by  the  feeling   that   many  titles  must  have  been 
accepted  upon  the   footing   of  this   enlarged  construction.     The 
decision  was  perhaps  a  bold  one,  but  having  been  made,  it  is  not 
likely  to  be  disturbed. 

[20.  Where  a  testator  devised  freehold  and  copyhold  estates  to  [Trust  excreise- 
trustees  and  their  heirs  upon  trust  that  they  "  his  said  trustees  or  executor. f"^  °^ 
the  trustees  or  trustee  for  the  time  being  of  that  his  will  "  should 
sell  the  estates,  it  was  held  that  the  customary  heir  of  the  surviving 
trustee  to  whom  the  estates  had  descended  could  execute  the 
trust  as  to  the  copyholds  (a).  And  where  a  testatrix  devised  to  the 
persons  who  should  at  her  death  be  trustees  of  her  father's  will, 
and  at  her  death  all  the  original  trustees  of  her  father's  will  and 
all  the  trustees  appointed  in  their  place  were  dead,  the  executors 
of  the  last  surviving  trustee  who  had  acted  in  the  trusts  were  held 
to  be  the  duly  appointed  trustees  of  the  will  of  the  testatrix  (h). 

21.  Where  under  the  30th  section  of  the  Conveyancing  and  Law  [44  &  45  Vict, 
of  Property  Act,  1881  (c),  trust  or  mortgage  estates  become  vested  '^'  ^^'^ 
in  the  personal  representatives  of  a  trustee  or  mortgagee,  they  are 
for  the  purposes  of  the  section  to  "  be  deemed  in  law  his  heirs 
and  assigns  within  the  meaning  of  all  trusts  and  powers."     The 
wording  of  this  section  is  not  clear,  but  it  is  conceived  that  it 

[{a)  Re    Morton    and    Hallett,    15  where   OcUeston  v.   Heap  {sup.)  was 

Oil.  I).  (C.A.)  143  ;  Be  GunningJiam  treated  as  overruled  by  Hall  v.  May 

and  Fraylimj,  (1891)  2  Oh.  567  ;  Re  {sup.)\ 

Rumney,  (1897)  2  Oh.  (C.A.)  351.]  [(c)  See  ante,  p.  247.] 

[(6)  Be  Waidanis,  (1908)  1  Cli.  123, 
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An  estate  con- 
tracted to  be  sold 
will  be  included 
in  a  general 
devise. 

[Personal  repre- 
sentative can 
convey.] 


Trustee  has  the 
privileges  and 
burdens  of  the 
legal  estate. 


Trustee  must 
bring  actions,  &o. 


enables  the  personal  representatives  to  execute  any  trusts  or 
powers  which  were  originally  confided  to  or  reposed  in  the  trustee, 
his  heirs  or  assigns,  and  that  they  may  therefore  sell  in  any  case 
where  there  was  a  trust  for  sale  or  power  of  sale  in  the  heirs  or 
assigns  of  the  last  surviving  trustee.  In  a  recent  case  where  a 
testator  devised  real  estate  to  trustees,  their  heirs  and  assigns, 
and  conferred  a  power  of  sale  on  his  "  trustees  for  the  time  being," 
it  was  held  that  the  power  was  exercisable  by  the  executors  of  the 
last  surviving  trustee  (a).] 

22.  A  vendor,  after  the  contract  for  sale,  but  before  the 
completion  of  it,  is  a  trustee  for  the  purchaser  sub  modo  only,  and 
the  estate  may  pass  by  a  general  devise  in  his  will,  where  it 
would  not  have  been  included  had  the  testator  been  a  mere  and 
express  trustee  (&).  [But  by  the  Conveyancing  and  Law  of  Pro- 
perty Act,  1881,  sect.  4,  it  is  enacted  that  where  at  the  death  of 
any  person  there  is  subsisting  a  contract  enforceable  agaiiist  Ms 
lieir  or  devisee  for  the  sale  of  the  fee  simple  or  other  freehold 
interest  descendible  to  his  heirs  general  in  any  land,  his  personal 
representatives  shall,  by  virtue  of  the  Act,  have  power  to  convey 
the  land,  for  all  the  estate  and  interest  vested  in  him  at  his  death, 
in  any  manner  proper  for  giving  effect  to  the  contract.  But  a 
conveyance  made  under  this  section  is  not  to  affect  the  beneficial 
rights  of  any  person  claiming  under  any  testamentary  disposition, 
or  as  heir  or  next  of  kin  of  a  testator  or  intestate,  and  the  section 
applies  only  in  cases  of  death  after  the  31st  December  1881  (c).] 

23.  As  the  dry  legal  estate  in  the  hands  of  the  trustee  is, 
[subject  to  the  statutory  modifications  above  referred  to,]  affected 
by  the  operation  of  law,  and  may  be  disposed  of  by  the  act  of 
the  trustee,  precisely  in  the  same  manner  as  if  it  were  vested  in 
him  beneficially,  so  it  confers  upon  him  all  the  legal  privileges, 
and  subjects  him  to  all  the  legal  burdens,  that  are  incident  to 
the  usufructuary  possession  {d). 

Thus  the  trustee  can  bring  any  action  respecting  the  trust 
estate  in  a  court  of  law,  the  cestui  que  trust,  though  the  absolute 


[(a)  Re  Pixton  and  Tong,  46  W.  R. 
187,  and  see  lie  Grunden  and  Meux's 
Contract,  (1909)  1  Ch.  690.] 

(5)  Wall  Y.  Bright,  1  J.  &  W.  494  ; 
[considered  and  exjalained  in  Lysaght 
V.  Edwards,  2  Oh.  D.  499,  where  the 
contract  having  become  binding  by 
acceptance  of  the  title  before  the  death 
of  the  vendor,  the  land  was  held  to 
pass  under  a  devise  of  trust  estates  ; 
and  see  Be  Thomas,  34  Ch.  D.  166. 


In  Surrey  Gommercial  Docks  v.  Kerr, 
W.  N.,  1878,  p.  163,  the  legal  estate  in 
a  property  which  the  testator  had  in 
his  lifetime  contracted  to  sell  was  held 
to  pass  under  a  residuary  devise  to 
trustees  upon  trust  to  sell]. 

[(c)  Cf.  Sect.  30  of  the  same  Act, 
44  &  45  Vict.  c.  41,  ante,  p.  247.] 

{d)  Burgess  v.  Wluate,  1  Eden,  251 
•per  Lord  Northington. 
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owner  in  equity,  being  at  law  regarded  in  the  light  of  a 
stranger  (a).  So  the  trustee  of  a  manor  is  the  person  to  appoint 
the  steward  of  it  (&),  and  the  trustee  of  an  advowson  to  present 
to  the  church  (c),  but  in  either  case  he  has  the  mere  legal  right, 
and  is  bound  in  equity  to  observe  the  directions  of  his  cestui 
que  trust  (d). 

24.  So  where  a  debtor  to  the  trust  estate  becomes  bankrupt,  Trustee  must 
the  trustee  may  prove  for  the  debt,  and  that  without  the  con-  mptcy. 
currence  of  the  cestui  que  trust  (e),  unless  it  be  such  a  simple 
trust  as  where  A.  is  trustee  for  B.  absolutely,  and  then  it  rests 
in  the  discretion  of  the  judge  to  require  the  concurrence  of  the 
cestui  que  trust,  for  who  knows  but  that  B.  may  have  already 
received  the  money  (/).  If  the  trustee  himself  become  &awAr«^^  j^^^e  of  trustee  a 
a  cestui  que  trust  may  obtain  an  order  to  prove  for  the  whole 
sum,  and  will  be  entitled  to  vote  at  the  choice  of  the  creditor's 
trustee  (g).  [A  mere  trustee  of  a  debt  for  a  person  absolutely 
entitled  and  under  no  disability,  cannot  present  a  bankruptcy 
petition  against  the  debtor  without  the  concurrence  of  his  cestui 
que  trust;  for  as  the  cestui  que  trust  who  was  competent  to  do 
so  might  have  released  the  debt,  "it  might  well  happen  that 
there  was  no  real  debt  at  all,  although  in  legal  parlance  there 
might  be  a  debt "  (A) ;  and  it  makes  no  difference  that  the  trustee 
has  obtained  final  judgment  against  the  debtor  for  the  amount, 
and  has  served  a  bankruptcy  notice  ou  the  debtor  under  sect.  4, 
sub-sect,  (g)  of  the  Bankruptcy  Act,  1883  (i).     But  the  trustee 

(a)  See  Allen  v.  Imlett,  Holt,  461  ;  and  qucere  wliether  he  -would  even  if 

Gibson  v.  Winter,  4  B.  &  Ad.  96  ;  May  solvent ;  Francis  v.  Harrison,  43  Ch.  D. 

V.  Taylor,  6  M.  &  Gr.  261.     [Re  Hay-  183  ;   and  see  Griffith  v.   Pound,   45 

ward,  (1901)  1  Ch:  221.]    But  see  now  Ch.  D.  553,  567  ;  Wavell  v.  Mitchell, 

the  Judicature  Act,   1873  (36  &  37  64  L.  T.  N.S.  560  ;   Seton,  6th  ed. 

Vict.  c.  66),  sect.  25.  p.    1935.      Trustees  of  a  separation 

(6)  Mott  V.  Buxton,  7  Ves.  201  ;  and  deed,   suing  on  a  covenant  by   the 

see  Gary,  14.  husband  for  payment  of  an  annuity 

(c)  See  Re  Shrewsbury  School,  1  to  the  wife,  are  not  nominal  plaintifl's 
M.  &  Cr.  647  ;  Hill  v.  Bishop  of  who  can  be  required  to  give  security 
London,  1  Atk.  618.  for  costs  ;  White  v.  Butt,  (1909)  1  K. 

(d)  Attorney -General  v.  Parker,   3  B.  (G.A.)  50.] 

Atk.  577,  per  Lord  Hardwicke  ;  At-  (e)  Ex  parte  Green,  2  D.  &  Ch.  116, 

torney-General  v.  Forster,  10  Ves.  338,  per  Gur. 

per  Lord  Eldon  ;  Attorney-General  v.  (/)  Ex  parte  Dubois,  1  Cox,  310  ; 

Newcomhe,   14  Ves.    7,   fer   eundem;  and  see  JJa;  parte  Baifo'er,  Buck,  426  ; 

Kensey  v.  Langham,  Cas.  t.  Talh.  144,  Ex  parte  Gray,  4  D.  &  Ch.  778  ;  \Ex 

per  Lord  Talbot ;  Amhurst  v.  Bawling,  paiie  Gulley,  9  Ch.  D.  (C.  A.)  307]. 

2  Vern.  401  ;  Barret  v.  Glubb,  Sir  W.  {q)'Ex  parte  Gadwallader,  4  De  G. 

Black  Rep.    1053,  per   De   Grey,   J.  F.  &  J.  499. 

[A    trustee    of    a    second    mortgage  [{h)  Ex  parte  Gulley,  9  Ch.  D.  (C.A.) 

who    is    bankrupt    does    not    suf-  307 ;    Ex  parte  Dearie,  14  Q.  B.  D. 

ficiently  represent  his  cestui  que  trust  (C.A.)  184,  191.] 

for  the  purpose  of  a  foreclosure  action,         [(i)  Ex  parte  Dearie,  supj] 
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can  serve  a  good  bankruptcy  notice  without  the  concurrence  of 
the  cestui  que  trust  (a).] 
Trustee  formerly       25.  The  trustee  as  the  legal  proprietor  had  originally  the  right 
coroners.  °f  voting  for  coroners  (b)  (1) ;  but  by  58  G.  3.  c.  95,  sect.  2,  it  was 

transferred  to  the  cestui  que  trust  in  possession.  This  Act,  how- 
ever, was  afterwards  repealed  (c),  [and  now  under  the  Local 
Government  Act,  1888,  coroners  are  no  longer  elected  by  the 
freeholders  (d)]. 
Trustee's  right  to  26.  So  the  trustee  was  the  person  entitled  at  common  law  to 
of  Parliament.  vote  for  members  of  Parliament  (e).  But  by  the  74th  section  of 
the  Parliamentary  Voting  Act,  1843  (6  &  7  Vict.  c.  18)  (/),  it  is 
enacted,  that  "  no  trustee  of  any  lands  or  tenements  shall  in  any 
case  have  a  right  to  vote  in  any  such  election  for  or  by  reason  of 
any  trust  estate  therein,  but  that  the  cestui  que  trust  in  actual 
possession  or  in  the  receipt  of  the  rents  and  profits  thereof,  though 
he  may  receive  the  same  through  the  hands  of  the  trustee,  shall  and 
may  vote  for  the  same  notwithstanding  such  trust,"  and  by  the 
5th  section  of  the  Eepresentation  of  the  People  Act,  1867  (30  &  31 
Vict.  c.  102),  the  right  of  voting  is  conferred  upon  persons 
who  are  seised  at  law  or  in  equity,  of  lands  or  tenements  of  the 
yearly  value  of  five  pounds.  [But  a  person  entitled  to  a  share 
of  the  proceeds  of  the  sale  of  real  estate  held  on  a  trust  for  con- 
version has  not  such  an  estate  as  will  entitle  him  to  vote  (^).J 
Trustees  liable  to  27.  Again,  trustees  are  liable  to  be  rated  for  the  property 
vested  in  them  (h),  unless  they  are  trustees  exclusively  for 
public  purposes  without  any  profit  to  themselves  or  a  particular 
class,  as  trustees  of  court-houses,  prisons,  or  the  like  {i). 

Trustee  pays  the       28.    The    trustee   of    a    copyhold    must    pay    a    fine    on    his 
fine  on  admission 
to  copyholds. 

[{a)  S.  0.  ;  and  see  Be  Palmer ;  Ex  P.  D.  97.] 

parte  Brims,  (1898)  1  Q.  B.  419.]  (h)  Begina  v.  Stemj,  12  Ad.  &  Ell. 

(6)  Burgess  v.  Wheate,  1  Eden,  251.  84  ;    Begina  v.   Stapldon,  4  B.  &  S. 

(c)  The  Coroners  Act,  1844  (7  &  8  629. 

Vict.  c.  92)  ;  Begina  v.  Day,  2  Ell.  &  (i)  Begina  v.  Shee,  4  Q.  B.  2  ;  Mayor 

Bl.  859.  of   Manchester  v.    Overseers   of   Man- 

[(rf)  51  &  52  Vict.  c.  41,  s.  5.]  cluster,  17  Q.  B.  859  ;  Begitm  v.  Harro- 

(e)  Burgess  v.  IVheate,  1  Eden,  251,  gate   Commissioners,  15   Q.   B.   1012  ; 

per  Lord  Northington.  [and  see   West  Bromich  School  Board 

(/)  As  to  the  effect  of  certain  inter-  v.  Overseers  of  West  Bromich,  13  Q.  B. 

mediate  statutes,  see  3rd  ed.  p.  270.  D.  (C.A.)  929  ;  Tunniclijfe  v.  Birkdale 

[((/)  Spencer    v.     Harrison,     5     C.  Overseers,  20  Q.  B.  D.  (C.A.)  450]. 


(1)  And  Lord  Northington  added  for  "  sheriffs  "  {Burgess  v.  IVheate,  1  Eden, 
251),  but  the  election  of  sheriffs  had  been  transferred  from  the  people  to  the 
Chancellor,  Treasurer,  and  Judges,  by  9  E.  2  st.  2,  before  the  establishment 
of  trusts. 
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admission  (a),  but  as  the  fine  follows  the  admission  the  lord  cannot 
refuse  admission  until  the  fine  is  paid  (J) ;  and  on  the  decease  of 
a  trustee,  a  heriot  becomes  due  to  the  lord  (c);  and  where  the 
trustee  died  intestate,  and  the  customary  heir  before  admission 
devised  the  estate,  the  lord  was  held  to  be  entitled  to  a  double 
fine  on  the  admission  of  the  devisee,  as  it  carried  with  it  also  the 
admission  of  the  devisor  (d).  [But  the  lord  is  only  entitled  to  a 
fine  in  respect  of  transmission  of  the  legal  interest,  and  not  in 
respect  of  a  devolution  of  the  equitable  title  so  long  as  the  legal 
estate  remains  in  a  tenant  on  the  rolls  (e),  and]  where  a  trustee 
died  intestate,  and  the  Court  under  the  Trustee  Acts  appointed 
a  new  trustee  in  the  place  of  the  deceased  trustee,  and  the  lord 
demanded  two  fines,  one  for  the  admission  of  the  customary  heir 
of  the  old  trustee,  and  another  for  the  admission  of  the  new 
trustee,  it  was  held  that  he  could  claim  but  one  fine,  viz.  for  the 
admission  of  the  new  trustee  (/) ;  and  where  two  or  more 
trustees  have  been  admitted  jointly,  on  the  decease  of  one  neither 
fine  nor  heriot  is  due;  not  a  fine  for  admission,  because,  joint 
tenants  being  seised  per  my  et  per  tout,  the  estate  is  vested  in 
the  survivors  or  survivor  by  the  original  grant,  and  not  a  heriot 
because,  however  many  in  number  the  trustees  may  be,  they 
all  form  but  one  tenant  to  the  lord,  and  therefore  no  heriot  is 
demandable  until  the  death  of  the  longest  liver  (g).  [On  the 
death  Of  a  sole  trustee  of  copyholds,  who  has  not  been  admitted, 
and  is  therefore  not  the  tenant  on  the  Court  rolls,  the  copyholds 
vest,  under  sect.  30  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  in  his  legal  personal  representatives  (h),  who  must  pay 
the  ordinary  fines  on  their  admission.  But  if  the  trustee  has  been 
admitted  and  is  therefore  tenant  on  the  Court  rolls,  this  enactment 
does  not  apply,  having  to  this  extent  been  repealed  by  sect.  88 
of  the  Copyhold  Act,  1894  (i),  and  therefore  on  the  death  of  such 
sole  trustee  of  copyholds  they  vest  in  the  customary  heir  or  the 
devisee  of  trust  estates.     Where  the  equitable  tenant  for  life  of 

(a)  Earl  of  Bath  v.  Abney,  1  Dick. .     B.  &  S.  805  ;  9  Jur.  (N.S.)  1173. 
260;  S.  G.  1  Burr.  206.     [A  trustee  [(e)  Hall  y.  Bromley,  25  Ch.  J).  {C. A..) 
entitled  to  admittance  to  copyholds      642.] 

may  now  be  admitted  by  his  attorney  (/)  Bristow  v.  Booth,  5  L.  E.  C.  P. 

duly  appointed,  whether  orally  or  in  81. 

writing  ;  Copyhold  Act,  1894  (57  &  (y)  See  2  "Watk.  Cop.  147. 

58  Vict.  c.  46),  s.  84,  sub-s.  2.]  [{h)  44  &  45  Vict.  c.  41,  s.  30  ;  Re 

(b)  Begina  v.  Wellesley,  2  Ell.  &  Bl.  Hughes,  W.  N.,  1884,  p.  53.] 

924.  [(i)  57  &  58  Vict.  c.  46,  s.  88,  replac- 

(c)  Trinity  College  v.  Browne,  1  ing  s.  45  of  50  &  51  Vict.  c.  73  ;  and  see 
Vern.  441  ;  see  Gar  v.  Ellison,  3  Atk.  Bs  Mill's  Trusts,  37  Ch.  D.  312 ;  S.  C.  on 
77.  appeal,  40  Ch.  P.  18,  and  ante,  p.  248.] 

(d)  Lord  Loridesborough  v.  Foster,  3 
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copyholds  sells  under  the  powers  of  the  Settled  Land  Act,  1882, 

sect.  20,  the  lord  is  only  entitled  to  one  fine  (a).]     If  a  copyhold 

be  devised  to  trustees  for  five  hundred  years  on  certain  trusts, 

with  renaainder  to  A.  B.  in  fee,  and  the  lord  admits  A.  B.  not  as 

remainderman,  but  as  a  present  tenant  and  upon  payment  of  a 

full  fine,  the  lord  has  a  perfect  tenant,  and  cannot  compel  the 

termors  to  be  admitted  (6). 

Principle  on  Where  a  number  of  trustees  are  admitted  as  the  ioint  owners 

which  the  fine  is  .  inn- 

01  the  trust  estate,  the  fine  is  to  be  assessed  upon  the  following 

principle :  for  the  first  life  is  to  be  allowed  the  fine  usually  paid 
on  the  admission  of  a  single  tenant,  for  the  second  life  one-half 
the  sum  taken  for  the  first,  and  for  the  third  one-half  the  sum 
taken  for  the  second,  &c. ;  the  result  of  which  will  be,  that,  how- 
ever great  the  number  of  trustees  admitted,  the  amount  of  the 
whole  fine  will  never  be  double  of  that  paid  upon  the  first  life  (c). 
And  on  every  change  of  trustees  the  same  fine  is  demandable, 
even  where  some  of  the  surrenderees  are  the  survivors  of  the  old 
trustees,  for  they  take  a  new  estate  (d).  In  order  to  avoid  these 
onerous  fines,  where  the  estate  devolves  on  several  trustees,  all  the 
trustees  but  one  may  disclaim  or  release  to  that  one,  who  can  then 
be  admitted,  and  the  lord  can  then  claim  only  a  single  fine  (e). 
But  there  may  be  some  risk  in  adopting  this  course  otherwise  than 
with  the  sanction  of  the  Court,  since  to  vest  the  legal  estate  in 
one  trustee  alone  must  in  strictness  be  viewed  as  a  breach  of  trust, 
and  the  expected  pecuniary  advantage  might,  by  the  early  death 

[(a)  Re  Naylor  and  Spendla's  Oon-  the  remainderman,  where  the  custom 

tract,  34  Ch.  D.  (C.A.)  217.]  of  the  manor  gives  the  lord  a  fine  in 

(b)  Everingham  v.  Ivatt,   7   L.   E.  respect  of  the  remainder.    4.  The  lord 

Q.  B.  683  ;  affirmed  8  L.  K.  Q.  B.  388.  is  not  bound  to  admit  a  remainder- 

The  Court  in  this  case  adverted  to  man,  but  if  he  do  admit  him  as  such 

several  points  of  practical  importance,  remainderman,  although  thisadmission 

which  are  worth  noticing.     Thus:  1.  may  be  a  constructive  admission  of  the 

It  is  commonly  said  that  an  admission  particular  estate,  the  lord  may  af  ter- 

is  void,  except  so  far  as  it  follows  wards  require  the  tenant  for  life  or 

the  uses  of  the  surrender  or  will ;  but  years  to  be  admitted  for  the  purposes 

the  Court  held  that  the  excess  of  the  of  a  new  fine. 

admission    is    void   only   as   against  (c)  Wilson  v.   Hoare,  2   B.   &  Ad. 
the  parties  interested,  and  that  the  350,  see  360  ;  10  Ad.  &  Ell.  236,  and 
lord   may  be   estopped  by  his  own  1  Scriven,  Copyh.  164,  165,  6th  ed. ; 
act.      2.    Where    the  termors    have  184,  193,  7th  ed. 
been  admitted,  the  lord  may  require  {d)  Sheppard  v.   Woodford,  5  M.  & 
the  admission  of  the  executor  of  the  W.  608  ;  but  see  Wilson  v.  Hoare,  10 
last  survivor,  for  the  lord  is  entitled  Ad.  &  Ell.  236. 
to  a  tenant  or  to  possession.     3.  The  (e)  Wellesley  v.   Withers,  4  Ell.  & 
admission  of  the  tenant  for  life  or  for  Bl.  750  ;  and  see  Paterson  v.  Pater- 
years  is  a  constructive  admission  of  son,    2    L.    E.    Eq.    31  ;    8.    G.    35 
the  remainderman,  but  such  an  ad-  Beav.  506  ;  Re  Flitcroft,  1  Jur.  N.  S, 
mission  does  not  disentitle  the  lord  418. 
to  call  for  a  subsequent  admission  of 
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of  the  trustee  who  is  admitted  in  the  lifetime  of  his  co-trustees 
be  turned  into  a  loss,  and  then  the  trustees  might  be  held  liable 
for  the  detriment  to  the  trust  estate.  The  last  contingency  might 
be  guarded  against  by  an  insurance,  effected  either  at  an  annual 
premium,  or  for  a  gross  sum  payable  in  advance.  But  besides 
this,  where  discretionary  powers  are  annexed  to  the  trusteeship, 
the  severance  of  the  estate  from  the  ordinary  devolution  of  the 
trust  might  affect  the  powers ;  as,  if  a  power  of  sale  be  given  to 
the  heir  of  the  survivor,  and  A.  is  admitted  and  B.  survives,  can 
the  heir  [or  legal  personal  representative  (a)]  of  B.  sell  ?  (h). 

Where  a  copyhold  has  been  surrendered  to  several  trustees.  Disclaimer  to 
there  can  be  no  disclaimer  by  one  trustee,  for  the  purpose  of  ^^°^  '^  "^" 
vesting  the  entire  estate  in  the  co-trustees,  where  that  one 
trustee,  by  having  acted  as  owner,  has  virtually  accepted  the 
estate  (c).  And  where  a,  testator  devised  to  three  trustees,  whom 
he  appointed  executors,  and  one  disclaimed  and  the  two  others 
proved  the  will,  but,  wishing  to  escape  the  double  fine,  put 
forward  the  heir  to  be  admitted  as  the  person  upon  whom  the 
estate  descended  until  the  devisees  were  admitted,  it  was  held 
that  the  lord  was  justified  in  refusing  to  admit  the  heir;  and 
the  Court,  in  the  exercise  of  its  discretionary  power,  would  not 
issue  a  mandamus  to  compel  him  (d).  But  in  the  same  case,  the 
lord  having  made  the  usual  proclamation,  and  the  heir  having 
tendered  himself  for  admission,  and  the  lord  having  refused  to 
admit  him  on  the  ground  that  the  estate  was  in  the  devisees, 
who  refused  to  come  in,  it  was  ruled  that,  as  the  devisees  had  no 
title  until  admittance,  and  the  estate  descended  to  the  heir,  the 
lord  was  not  justified  in  seizing  for  want  of  a  tenant  (e). 

29.  Though  the  manorial  burdens  in  respect  of  copyholds  fall  Reimbursement. 
upon  the  trustee  personally  at  law,  he  is  of  course  entitled  in 
equity  to  reimburse  himself  the  expenditure  out   of  the   trust 
estate  (/). 

'30.  The  trustee  of  a  leasehold  estate  is  liable  upon  the  cove- Trustee  of  lease- 
nants  of  the  lease  just  as  if  he  were  the  real  owner  (^).     But  the   °   ^' 
trust  estate  must  indemnify  him  in  equity.     [It  is  the  duty  of 
a  trustee  of  a  leasehold  property  to  keep  it  free  from  the  risk  of 

[(a)  See   Conveyancing  Act,   1881  (44  &  45  Vict.  c.  41),  s.  301 

(44  &  45  Vict.  c.  41),  s.  30 ;  and  see  (e)  Garland  v.  Mead,  6  L.  E.  Q.  B. 

ante,  p.  247.]  441. 

(6)  Wilson  V.  Bennett,  5   De  G.  &  (/)  Rivet's  case,  Moore,  890. 

Sm.  475.                                  ■  (g)  White  v.  Hunt,  6  L.  R.  Ex.  32, 

(c)  Benee  v.  Oilpin,  3  L.  E.  Ex.  76.  [and  see  Bamage  v.    Womack,  (1900) 

(d) Queenv.Garland,5L.'R.Q.B.269 ;  I  Q.  B.  116]. 
[and  see  now  Conveyancing  Act,  1881 
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forfeiture ;  and  for  that  purpose  he  is  entitled  to  have  the  cove- 
nants in  the  lease  performed  out  of  the  rents  of  the  property 
which  come  to  his  hands,  and  is  not  bound  to  be  satisfied  with  an 
indemnity  against  the  consequences  of  a  breach  of  the  covenants. 
And  where  a  tenant  for  life  of  leasehold  houses  had  been  allowed 
by  the  trustees  to  receive  the  rents  and  profits,  and  the  houses 
had  not  been  kept  in  a  proper  state  of  repair,  the  Court,  at  the 
instance  of  one  of  the  trustees,  appointed  a  receiver  (a).    But 
this  case  turned  upon  the  special  wording  of  the  will,  and  did 
not  lay  down  any  general  principle  as  to  the  mutual  rights  of 
tenants  for  life  and  remaindermen,  and  in  the  absence  of  any 
directions  in  the  will  there  is  no  obligation  on  a  tenant  for  life 
to  put  leasehold  property  in  such  a  state  of  repair  as  to  comply 
with  the  covenants  of  the  lease  granted  to  the  testator  (&)  ;  and, 
after  some  divergence  of  judicial  opinion  (c),  it  appears  to  be  now 
settled  that  an  equitable  tenant  for  life  of  leaseholds  under  a  will 
is  bound,  during  the  continuance  of  his  interest  as  between  him- 
self and  the  testator's  estate,  to  perform  the  tenant's  continuing 
obligations  under  the  lease,  but  is  not  liable  for  repairs  necessary 
at  the  commencement  of  his  interest,  or  in  respect  of  breaches  of 
covenant  occurring  before  the  testator's  death  (d) ;  and  where  the 
tenant  for  life  was  to  receive  "  the  income  to  be  derived  from " 
the  letting  of  the  leaseholds,  it  was  held  by  Stirling,  J.,   that, 
as  from  the  testator's  death,  she  must  bear  the  expense  of  ground- 
rents,  rates,  taxes,  insurance,  and  other  outgoings  (e) ;  and  where 
the  direction  was  that  the  trustees  should  allow  the  testator's 
widow  to  occupy  his  house  during  her  life  with  use  of  furniturci 
it  was  held  by  the  Vice-Chancellor  of  Ireland  that  she  was  liable 
to  pay  rent  and  taxes,  and  to  repair,  but  that  it  was  the  duty  of 
the  trustees  to  keep  the  premises  insured  against  loss  by  fire  (/). 
A  tenant  for  life  of  leaseholds  as  between  him  and  the  remainder- 
man, is  not  liable  for  permissive  waste,  nor  is  his  estate  liable 
for  repairs  made   necessary  by  breach   of  covenant   during  the 
tenancy  for  life  (g).] 
If  trustee  trade         31.  If  a  trustee   carry  on   a   trade   in   the   due   execution   of 
hVia  ameMbre'"^'  his  trust,  he  makes  himself   amenable  to   the   operation  of  the 
to  the  bankrupt 

laws.  [(a)  Be  Fowler,  16  Oh.  D.  723.]  TValdron  and  Bogue's  Contract,  (1904) 

[(6)    Be   Courtier,  34  Ch.   D.   136  ;       1  I.  R.  240.] 
Brereton    v.    Day,    (1895)     1     I.    R.  [(c)  Be  Bedding,  (1897)  1  Ch.  876.] 

519.]  [(/)  Kingham  v.  Kingham,  (1897)  1 

[(c)  Sea  Be  Baring,  (1893)  1  Ch.  61  ;      I.  R.  170.] 
Be  Tomlinson,  (1898)  1  Ch,  232.]  [(g)  Be  Parry  and  Hopkin,  (1900)  1 

[(d)  Be  Betty,  (1899)  1  Ch.  821  ;  Be      Ch.  160.] 
Ojers,  (1899)  2  Ch.  54;  and  see  Be 
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bankrupt  law  in  the  same  manner  as  if  he  had  traded  on  his  own 
account  (a),  and  the  debts  contracted  by  him  in  such  trade  are 
not  debts  of  the  testator,  but  his  own ,  debts  (b),  and  on  his 
decease  his  lands,  as  those  of  a  trader,  were  liable  under  Sir 
Samuel  Eomilly's  Act  (e)  to  the  discharge  of  simple,  contract 
debts  (d).  Now,  by  the  Administration  of  Estates  Act,  1833 
(3  &  4  W.  4.  c.  104),  the  lands  of  all  persons,  traders  or  otherwise, 
are  liable  to  their  simple  contract  debts ;  and  by  the  Administration 
of  Estates  Act,  1869  (32  &  33  Vict.  c.  46),  simple  contract  debts  are 
Tp3,ja,hle  pari passio  with,  specialty  debts.  But  an  executor  carrying 
on  a  business  in  pursuance  of  the  directions  of  a  will,  is  entitled 
to  be  indemnified  out  of  the  estate,  as  against  the  persons  claim- 
ing under  the  will,  though  not  as  against  creditors  who  claim 
paramount  to  the  will  (e). 

32.   If    trustees   be    holders   of    shares   in   a   company,  their  Shares  in 
liabilities  are  the  same   as  if   they  were   the   beneficial   owners, 
though  the  fact  of  their  trusteeship  be  noticed  in  the  company's 
books  (/) ;  [and  they  cannot  be  heard  to  say  that  their  liability  is  to 
be  only  a  liability  to  the  extent  of  the  estate  of  their  testator  (g)]. 

Secondly.  Of  the  legal  estate  in  the  trustee  with  reference  to 
the  construction  of  particular  statutes. 

[1.  By  the  Bankruptcy  Act,  1883  (h),  it  is  enacted,  that  "  all  How  the  legal 
such  property  as  may  belong  to  or  be  vested  in  the  bankrupt  at  ^y  the  bank- 
the  commencement  of  the  bankruptcy,  or  may  be  acquired  by  or  ™pt<=y  of  the 
devolve  on  him  before  his  discharge,  shall,  immediately  on  the 

(a)  Nightman  v.  Townroe,  1  M.  &  S.  G.  P.  &  J.  4.39  ;  [Re  Gorton,  40 
412  ;  Ex  -parte  Garland,  10  Ves.  119,  Ch.  D.  (C.A.)  536  ;  S.  0.  in  D.  P.  mm. 
perLord'Eldon;  HanJcey Y.Hammond,  Dowse  v.  Gorton,  (1891)  A.  C.  190; 
cited  in  marginal  note  to  1  Cooke's  and  see  post.  Chap.  XXV.  s.  2]. 
Bank.  Law,  84,  3rd  ed.  ;  and  see  Re  (/)  Re  Phanix- Life  Assurance  Com- 
Phmnix  Life  Insurance  Company,  2  pany,  2  J.  &  H.  229  ;  Re  Leeds  Banking 
J.  &  H.  229  ;  Lucas  v.  Williams,  No.  Company,  Fearnside's  case,  Dobson's  case, 
1,  4  De  G.  F.  &  J.  436;  Farhall  v.  12 Jnr.'N.S.  60 ;  Lumsdenv. Buchanan, 
Farhall,  7  L.  R.  Ch.  App.  123.  4  Macq.  H.  L.  C.  950  ;  Imperial  Mer- 

(b)  Farliall  v.  Farhall,  7  L.  R.  Ch.  cantile  Credit  Association,  Chapman 
App.  123  ;  reversing  S.  C.  12  L.  R.  and  Barker's  case,  3  L.  R.  Eq.  361  ; 
Eq.  98  ;  Owen  v.  Delamere,  15  L.  R.  [and  see  Muir  v.  City  of  Glasgow  Bank, 
Eq.  134;  [Re  Morgan,  18  Ch.  D.  (C.A.)  4  App.  Gas.  337  ;  Bell's  case,  lb.  547  ; 
93  ;]  see  Hall  v.  Fennell,  9  Ir.  R.  Eq.  Alexander  Mitchell's  case,  lb.  548  ; 
615.  Rutherford's  case,   lb  ;    Buchan's  case, 

(c)  47  G.  3.  c.  74.  Repealed  and  lb.  549  ;  Ker's  case,  lb.  ;  Cnninghame 
re-enacted  by  the  Debts  Recovery  v.  Glasgow  Bank,  lb.  607 ;  Gillespie 
Act,  1830,  (11  G.  4  &  1  Will.  4  c.  47).  v.  Same,  lb.  632]. 

(d)  Longuet  v.  Hockley,  Feb.  16,  [{g)  Re  Glieshire  Banking  Company, 
1836,  Exch.  MS.     See  a  short  state-  32  Ch.  D.  (C.A.)  301,  309.] 

ment  of  this  case  at  p.  273,  note  (6),  of  [Ih)  46  &  47  Vict.  c.  52,  ss.  44,  54  ; 

3Tdedition;  and  see  LucasY.  Williams,  and  see  the  analogous  ss.  15  &  17  in 

3  Giff.  150.  the  Bankruptcy  Act,  1869,  32  &  33 

(e)  Lucas  v.  Williams,  No.  2,  4  De  Vict.  c.  71.] 
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Assignees  take 
differently  from 
heirs  and  execu- 
tors. 


The  trust  estate 
does  not  pass  to 
the  trustee  in 
bankruptcy  of 
the  trustee. 


Nor  the  property 
into  which  the 
trust  estate  has 
been  converted. 


debtor  being  adjudged  bankrupt,  vest  in  the  trustee,"  and  until 
a  trustee  is  appointed,  the  official  receiver  is  to  be  the  trustee  for 
the  purposes  of  the  Act.] 

2.  The  operation  of  the  Bankruptcy  Acts  was  thus  commented 
upon  by  Lord  Chief  Justice  Willes :  "  The  assignees  under  a 
commission  of '  bankruptcy,  are  not  to  be  considered  as  general 
assignees  of  all  the  real  and  personal  estate  of  which  the 
bankrupt  was  seised  and  possessed,  as  heirs  and  executors  are  of 
the  estate  of  their  ancestors  and  testators,  for  nothing  vests  in 
the  assignees  even  at  law  but  such  real  and  personal  estate  of  the 
bankrupt  in  which  he  had  the  equitable  as  well  as  legal  interest, 
and  which  is  to  be  applied  to  the  payment  of  the  bankrupt's 
debts  "  (a). 

3.  It  is  clear,  therefore,  that  in  the  case  of  a  hare  trust,  the 
property,  whether  real  (h)  or  personal  (c),  did  not  vest  by  the 
bankruptcy  in  the  assignees,  even  at  law.  And  the  proposition 
applies  not  only  to  express  trustees,  but  also  to  trustees  virtute 
officii,  as  executors,  administrators  {d),  factors  (e),  &c. ;  and  by 
the  Bankruptcy  Act,  1883  (/),  it  is  expressly  enacted  that  the 
property  [of  the  bankrupt  divisible  among  his  creditors  shall  not 
comprise  property  held  by  the  bankrupt  on  trust  for  any  other 
person]. 

4.  Where  the  trust  estate  or  fund  has  been  converted  into  pro- 
perty of  a  different  character,  the  new  acquisition  will  equally  be 
protected  against  the  effects  of  the  bankruptcy  ;  for  the  product 
or  substitute  of  the  original  thing  must  follow  the  nature  of  the 
thing  from  which  it  proceeded  {g).     Thus,  if  goods  consigned  to 

Esdaile,  1  Car.  &  P.  62  ;  see  Ex  imrte 
Dumas,  2  Ves.  582  -,8.0.1  Atk.  232  ; 
Paul  V.  Birch,  2  Atk.  623  ;  Ryall  v. 
Bolle,  1  Atk.  172  ;  Ex  parte  Oliion, 
note  (A)  to  Godfrey  v.  Furzo,  3  P.  W. 
187  ;  [Re  Rogers,  8  Morr.  243,  followed 
in  Be  Drucker,  (1902)  2  K.  B.  (C.A.) 
239,  where  money  advanced  by  the 
debtors  solicitor  and  paid  by  him  to 
particular  creditors  for  the  special 
purpose  of  obtaining  the  withdrawal 
by  them  of  bankruptcy  proceedings 
against  the  debtor  was  held  to  be 
impressed  with  a  trust]. 

[(/)  46  &  47  Vict.  c.  52,  s.  44,  as 
also  in  the  Act  of  1869  (32  &  33 
Vict.  c.  71)  s.  15.] 

((/)  See  Taylor  v.  Plumer,  3  M.  & 
S.  575  ;  Scott  v.  Surman,  Willes,  404  ; 
[Ex  parte  Cooke,  4  Ch.  D.  (C.A.)  123  ; 
Patten  v.  Bond,  60  L.  T.  N.S.  583, 
585  ;  37  W.  R,  373]. 


(a)  Scott  V.  Surmaji,  Willes,  402. 
(6)  Ex  parte  Gennys,  1  Mont.  &  Mac. 
258  ;  Houghton  v.  Koinig,  18  C.  B.  235. 

(c)  See  Winch  v.  Keehy,  1  T.  R. 
619  ;  Carpenter  v.  Marnell,  3  B.  &  P. 
40  ;  Gladstone  v.  Hadiren,  1  M.  &  S. 
517  ;  Boddington  v.  Castelli,  1  Ell.  & 
Bl.  879  ;  Westohy  v.  Day,  2  Ell.  & 
Bl.  605. 

(d)  JSoicard  v.  Jemmett,  3  Burr. 
1369,  per  Lord  Mansfield  ;  Ex  parte 
Butler,  1  Atk.  213,  per  Lord  Hard- 
wicke  ;  Viner  v.  C'adell,  3  Esp.  88  ; 
Farr  v.  Newman,  4  T.  R.  629,  per 
Grose,  J.  ;  see  Ex  parte  Ellis,  1  Atk. 
101. 

(e)  Godfrey  v.  Furxo,  3  P.  W.  186, 
per  Lord  King  ;  Toohe  v.  HoUingworth, 
5  T.  R.  226,  per  Lord  Kenyon ; 
L'Apostre  v.  Le  Plaistrier,  cited  Cope- 
man  V.  Gallant,  1  P.  W.  318  ;  Delaimey 
V.   Barker,  2   Stark.   539 ;   Boddy  v. 
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a  factor  be  sold  by  him  and  reduced  into  money,  so  long  as  the 
money  can  be  identified,  as  where  it  has  been  kept  in  a  bag,  the 
employer,  and  not  the  creditors,  will  have  the  benefit  of  that 
specific  sum  (a).  When  money  is  said  to  have  no  ear-marh,  the 
meaning  is  no  more  than  this,  that,  being  the  currency  of  the 
country,  it  cannot  be  followed  when  once  it  has  passed  in  cir- 
culation (&). 

[5.  So,  where  money  was  paid  into  a  bank  by  a  firm  of  brewers,  [Harris  v. 
and  an  agent  was  allowed  to  draw  upon  the  account  in  order  to  '^"'"^'^•■' 
provide  himself  with  funds  for  purchasing  barley  to  be  malted 
for  the  brewers,  and  the  agent  bought  large  quantities  of  barley 
and  also  (although  not  authorised  so  to  do)  of  malt,  and  drew 
largely  upon  the  account,  but  in  lieu  of  paying  for  the  barley  and 
malt,  misappropriated  the  moneys  which  he  received,  and  sub- 
sequently became  a  bankrupt,  it  was  held  (1)  that  the  moneys 
drawn  out  by  the  agent  were  impressed  with  a  trust  under  which 
he  was  bound  to  appropriate  them  in  the  cash  purchase  of 
barley ;  (2)  that  even  if  the  barley  and  malt  which  remained  at 
the  time  of  the  bankruptcy  in  his  possession  were  not  bought  in 
accordance  with  the  authority  given  to  him,  and  the  legal  pro- 
perty in  them  was  not  in  the  brewers  but  in  the  agent,  he  was  a 
trustee  of  them  for  the  brewers  to  the  extent  of  the  moneys 
advanced  by  the  brewers,  for  they  were  the  product  of  or  sub- 
stitute for  the  original  trust  property,  and  as  such  subject  to  the 
trust ;  and  (3)  that  the  bankrupt  or  his  representative  could  not 
be  allowed  to  set  up  the  bankrupt's  fraud  and  abuse  of  trust  to 
defeat  the  title  of  his  cestui  que  t?'ust  (c).] 

6.  So,  if  the  factor  sell  the  goods  and  take  notes  in  payment,  Factor  selling 
the  value  of  the  notes,  notwithstanding  the  bankruptcy,  may  be  ^""^  taking  notes, 
recovered  by  action  from  the  creditor's  trustee  (d) ;  for,  though 
negotiable  securities  are  said,  like  money,  to  have  no  ear-mark, 

the  expression  does  not  intend  that  such  securities  in  the  hands 
of  a  bankrupt  have  run  into  the  general  mass  of  his  property, 
and  pass  to  his  creditors,  but  only  that  negotiable  securities,  as 
a  circulating  medium  in  lieu  of  money,  cannot  be  recovered  from 
a  person  to  whom  they  have  been  legally  negotiated  (e). 

7.  So,  if  a  factor  sell  the   goods  of  his  employer  for  money  Factor  selling  for 

money  payable 
(a)  Tooke  v.  Hollingworth,  5  T.  R.  [(c)  Harris  v.  Truman,  1  Q.  B.  D.  at  a  future  day. 

227,  per  Lord   Kenyon  ;   see  Taylcyr  340  ;  9  Q.  B.  D.  (C.A.)  264.] 

V.    Plwmer,    3    M.    &    S.   571;    [Be  (d)  Anon,  case,  cited  Mix  parte  Dumas, 

Ulster  BuiMinrj  Society,  25  L.  K.  Ir.  2  Ves.  586. 

24,  29].  (e)  Hartop  v.    Hoare,   3    Atk.   50, 

(6)  Miller  v.  Race,  1  Burr.  457,  per  per  Lee,  C.J.  ;  Miller  v.  Race,  I  Burr. 

Lord  Mansfield.  457. 
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Tortious  conver- 
sion of  the  trust 
property. 


Stockbroker 
selling. 


In  whose  name 
actions  must  be 
brought  to  re- 
cover the  trust 
estate  from  the 
creditors'  trustee. 


Where  the  trust 
estate  has  become 
amalgamated 
with  the  trustee's 
other  property, 
the  cestui  que 
trust  must  prove 
for  the  amount. 


payable  at  a  future  day,  and  become  bankrupt,  and  the  creditors' 
trustee  receives  the  money,  he  will  be  answerable  for  it  to  the 
merchant  by  whom  the  factor  was  employed  (a). 

8.  In  another  case  the  conversion  had  been  in  breach  of  the 
factor's  duty  (b) ;  and  it  was  argued  that,  as  the  principal  would 
not  have  been  bound  to  accept  the  property  which  the  agent  had 
wrongfully  purchased,  the  Court  ought  not  to  give  a  lien  to  the 
principal  upon  the  tortious  acquisition ;  but  the  Court  said,  it 
was  impossible  that  an  abuse  of  trust  could  confer  any  right 
on  the  person  abusing  it,  or  those  claiming  in  privity  with 
him  (c). 

[9.  So,  if  a  trustee  employ  a  stockbroker  to  sell  out  consols 
and  invest  the  proceeds  on  behalf  of  the  trust  estate,  the  money 
arising  from  the  sale  is  trust  money,  and  may  be  followed  into 
the  hands  of  the  trustee  in  bankruptcy  of  the  broker  (d);  and 
where  money  was  borrowed  for  the  purpose  of  purchasing  a 
specific  property  which  was  to  be  mortgaged  to  secure  the 
loan,  and  the  borrower,  in  lieu  of  applying  the  money  for  the 
specific  purpose,  paid  it  into  a  bank  and  drew  upon  it,  and  sub- 
sequently became  bankrupt,  it  was  held  that  the  lender  could 
follow  and  claim  so  much  of  the  money  as  remained  in  the 
bank  unapplied  («).] 

10.  Where  the  legal  property  does  not  pass,  any  action  against 
the  creditors'  trustee  must  be  brought  by  the  bankrupt  himself, 
for  he  is  the  person  possessed  of  the  legal  right  (/) ;  but  in  the 
case  of  a,  factor,  an  action  may  also  be  brought  by  the  principal, 
for  the  absolute  property  remains  with  the  employer,  and  a  special 
property  only  vests  in  the  agent  {g).  But,  if  bills  be  remitted 
to  a  factor,  and  made  payable  to  him  or  his  order,  it  has  been 
doubted  whether  the  property  does  not  so  vest  in  the  factor,  that 
no  action  of  trover  can  be  maintained  by  the  principal  Qi). 

11.  If  the  property  possessed  by  the  bankrupt  in  his  character 
of  trustee  has  become  so  amalgamated  with  his  general  property 
that  it  can  no  longer  be  identified,  the  representative  of  the  trust 


{a)  Byall  v.  Bolle,  1  Atk.  172,  per 
Burnet,  J. ;  Taylor  v.  Plumer,  3  M. 
&  S.  577  ;  Zinck  v.  Walker,  2  W.  Bl. 
1154  ;  Garratt  v.  Oullum,  Bull.  N.  P. 
42. 

(6)  Taylor  v.  Plumer,  3  M.  &  S. 
562  ;  see  Byall  v.  Rolle,  1  Atk.  172. 

(c)  Taylor  v.  Plumer,  3  M.  &  S. 
574,  per  Lord  EUenborough  ;  [Harris 
V.  Truman,  7  Q.  B.  D.  340  ;  9  Q.  B. 
D.  (C.A.)  264]. 


[(d)  Ex  parte  Cooke,  4  Oh.  D.  (C.A.) 
123.] 

[(e)  Oibert  v.  Omard,  54  L.  J.  N.S. 
Ch.  439.] 

(/)  Winch  V.  Keeley,  1  T.  R.  619  ; 
Carpenter  v.  MarneU,  3  B.  &  P.  40. 

{g)  L'Apostre  v.  Le  Plaistrier,  cited 
Copeman  v.  Gallant,  1  P.  W.  318 ; 
Delaxmey  v.  Barker,  2  Stark.  539 ; 
Boddy  V.  Esdaile,  1  Car.  62. 

Qi)  Ex  parte  Dumas,  2  Ves.  583. 
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has  then  no  other  remedy  but  to  come  in  as  a  general  creditor 
and  prove  for  the  amount  of  the  loss  {a).  But,  in  one  case,  though 
the  trust  money  had  got  into  the  general  fund,  it  was  held,  but 
under  very  particular  circumstances,  to  have  subsequently  got 
out  again  (h). 

12.  As   a  general  rule,  where  the  bankrupt  has  a  substantial  Case  of  a  bank- 
beneficial  interest,  however  small,  in  property  legally  vested  in  having  a  bene- 
him,  such  property  passes  to  the  trustee,  who   takes  as  trustee  fioial  interest. 
for  the  creditors  and  other  parties  interested  (c).     It  is  conceived, 
however,  that  the  rule  would  not  apply  to  a  case  where  a  bank- 
rupt is  expressly  a  trustee,  though  he  may  himself  have  some 
partial  beneficial  interest,   for  his  act  ought  not  to  work  a  pre- 
judice to  others,  and  as  a  conveyance  by  the  bankrupt  himself 
to   a  stranger  would   be    a   breach   of  trust,   it   can   hardly   be 
supposed  that  the  Bankruptcy  Act  could  be  construed  to  have  a 
similar  tortious  effect  (d).    Where  the  trust  is  constructive  and 
the  equity  doubtful,  the  Court  has  sometimes  directed  the  trustee 
to  concur  in  conveying  (e).     And  where  the  legal  property  passes, 
the  cestuis  que  trust  may  have  the  same  relief  in  equity  against 
the  creditors'  trustee,  as  they  would  have  been  entitled  to  against 
the  bankrupt  himself  (/). 

[13.  By  the  Bankruptcy  Act,  1883,  it  is  enacted  that  the  pro- Of  trust  chattels 
perty  of  the  bankrupt  divisible  amongst  his  creditors  shall  com-  session  of  the 
prise  "  all  goods  being  at  the  commencement  of  the  bankruptcy  bankrupt  trustee. 
in  the  possession,  order,  or   disposition  of  the  bankrupt  in  his 
trade   or  business,   by   the   consent  and   permission   of  the   true 

(a)  Ex  parte  Dumas,  1  Atk.   234,  parte  Gennys,  Mont.  &  Mac.  258. 

per  Lord  Hardwicke ;  Byall  v.  Bolle,  (/)  Bennet  v.  Davis,  2  P.  W.  316  ; 

1  Atk.  172,  per  Burnet,  J. ;  Scott  v.  Taylor  v.  Wheeler,  2  Vein.  564  ;  Mit- 
Surman,  Willes,  403,  404,  per  Willes,  ford  v.  Mitford,  9  Ves.  100,  per  Sir 
C.J. ;  [Ex  parte  Dale  and  Co.,  11  W.  Grant ;  Ex  parte  Dumas,  2  Ves. 
Ch.  D.  772  ;  and  see  Be  Hallett's  Estate,  585,  per  Lord  Hardwicke  ;  Hinton  v. 
13  Ch.  D.  (C.A.)  696 ;  Be  Oatway,  Hinton,  2  Ves.  633,  per  eundemj 
(1903)  2  Ch.  356,  359;  Mutton  v.  Grant  v.  Mills,  2  V.  &  B.  309,  per 
Peat,  (1900)  2  Ch.  (C.A.)  79  ;  (1899)  Sir  W.   Grant ;   Jones  v.   Mossop,  3 

2  Ch.  556].  Hare,  572,  ^er  Sir  J.  Wigram  ;  Tyrrell 
(i)  Ex  parte  Sayers,  5  Ves.  169.              v.  Hope,  2  Atk.  558  ;  Bowles  v.  Bogers, 

(c)  Carpenter  v.  Marnell,  3  B.  &  P.  6  Ves.  95,  note  (a)  ;  Ex  parte  Han- 
40 ;  Parnham  v.  Hurst,  8  M.  &  W.  som,  12  Ves.  349,  per  Lord  Eldon  ; 
743  ;  Leslie  v.  Guthrie,  1  Bing.  N.  C.  Ex  parte  Coysegame,  1  Atk.  192  ; 
697  ;  D'Arnay  v.  Chesneau,  13  M.  &  Frith  v.  Cariland,  2  H.  &  M.  417  ; 
W.  809.  See  Boddington  v.  Castelli,  Fleeming  v.  Howden,  1  L.  E.  H.  L. 
1  Ell.  &  Bl.  879.  Sc.    372  ;     [Harris    v.     Truman,    7 

(d)  See  Fausset  v.  Carpenter,  cited  Q.  B.  D.  340  ;  9  Q.  B.  D.  (C.A.) 
amte,  p.  252,  as  to  the  effect  of  a  con-  264  ;]  see  Mestaer  v.  Gillespie,  11  Ves. 
veyance  expressed  in  general  words  624 ;  Ex  parte  Herbert,  13  Ves. 
upon  a  trust  estate.  188  ;  Waring  v.  Coventry,  2  M.  &  K. 

(e)  Bennet  v.  Davis,  2  P.  W.  316  ;  406. 
Taylor  v.   Wheeler,  2  Vern.  664;  Ex 
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owner,  under  such  circumstances  that  he  is  the  reputed  owner 
thereof."  Thus,  although  all  persons  (traders  or  not)  can  now 
be  made  bankrupts,  only  those  engaged  in  some  trade  or  business 
come  under  the  operation  of  the  order  and  disposition  clause ; 
and,  as  it  would  seem,  then  only  as  to  goods  affected  by  such 
trade  or  business.  The  same  section  also  provides  that  "things 
in  action  other  than  debts  due  or  growing  due  to  the  bankrupt 
in  the  course  of  his  trade  or  business  shall  not  be  deemed  goods 
within  the  meaning  of  the  section  "  (a). 

It  should  be  observed  that  this  section  differs  from  the  corre- 
sponding section  in  the  Bankruptcy  Act,  1869  (b),  which  applied 
to  the  goods  in  the  order  and  disposition  of  the  bankrupt  trader, 
whether  in  his  trade  or  business  or  not  (c).  Under  these  sections 
it  was  at  one  time  considered  that  shares  in  companies  were  not 
things  in  action  within  the  Acts  (d) ;  but  this  view  has  been 
overruled  in  the  House  of  Lords  (e),  and  it  has  also  been  held 
that  debentures  of  a  company,  by  which  they  undertake  to  pay 
a  sum  of  money  and  interest,  and  charge  their  undertaking 
and  property  with  the  payment  thereof  (/),  and  policies  of  life 
assurance  (g),  and  equitable  interests  in  shares  which  are  registered 
in  the  names  of  other  persons  (h),  are  such  things  in  action.] 

No  forfeiture  jt  jj^s  been  decided  under  the  corresponding   clause  in   the 

where  they  are  . 

in  his  possession  previous  Bankruptcy  Acts,  that  the  enactment   does   not  apply 

aMordmg  to  the  ^j^gj^g  ^^le  possession  of  the  goods  by  the  bankrupt  can  be  satis- 
factorily accounted  for  by  the  circumstances  of  the  title,  as,  if  a 
trustee  be  in  possession  of  effects  upon  trust  for  payment  of 
debts,  and  become  bankrupt  (i),  or  if  goods  be  vested  in  A.  upon 
trust  to  permit  B.  to  have  the  enjoyment  during  his  life,  and  B_ 
becomes  bankrupt  while  in  possession  under  his  equitable  title  (j) ; 
or  if  A.  for  valuable  consideration  assign  his  goods  to  a  trustee 
for  A.'s  wife  for  her  separate  use,  and  the  goods  are  in  the  house 
occupied  by  A.  and  his  wife  at  the  date  of  his  bankruptcy  (k). 


(a)  46  &  47  Vict.  o.  52,  s.  44.] 
'(b)  32  &  33  Vict.  c.  71,  s.  15.] 
(c)   Re    Jenhinson,    15    Q.   B.   D. 

441  ;  Colonial  Bank  v.    Whinney,  30 

Ch.  D.  (G.A.)  261.] 
[(d)  Union  Bank  of  Manchester,  Be 

Jackson,  12  L.  R.  Eq.  354.] 

[(e)  Colonial  Bank  v.   Whinney,  11 

App.    Cas.   426,   reversing  S.   G.   30 

Ch.  D.  (C.A.)  261.] 

[(/)  Re  Pryce,  4  Ch.  D.  686.] 

[(g)  Ex  parte  Ibbetson,  8  Ch.  D.  (C.A.) 

519.] 
[(/i)  Ex  parte  Barry,  17  L.  R.  Eq.  113.] 


(i)  Gopeman  v.  Gallant,  1  P.  W. 
314  ;  and  see  under  the  Bankruptcy- 
Act,  1869,  Ex  parte  Barry,  17  L.  R. 
Eq.  113. 

(j)  Ex  parte  Martin,  19  Ves.  491  ; 
S.  G.  2  Rose,  331  ;  see  Ex  parte  Hor- 
wood,  1  Mont.  &  Mac.  169  ;  Mont.  24  ; 
Jarman  v.  Woolloton,  3  T.  R.  618  ; 
Ex  parte  Massey,  2  Mont,  and  Ayr. 
1 73  ;  Ex  parte  Elliston,  2  Mont,  and 
Ayr.  365  ;  Ex  parte  Oeaves,  8  De  G 
M.  &  G.  291  ;  2  Jur.  N.S.  651  ;  Re 
Bankhead's  Trust,  2  K.  &  J.  560. 

(k)  Ex  parte  Cox,  1  Ch.  D.  302. 
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[So  property  which  belongs  to  a  married  woman  for  her  separate 
use,  but  as  to  which  the  husband,  by  reason  of  there  being  no 
other  trustee,  is  a  trustee  for  the  wife,  does  not  pass  to  his  trustee 
in  bankruptcy  (a) ;  and  farming  stock  of  a  testator  left  in  the 
hands  of  the  widow  as  tenant  for  life  under  the  will  was,  under 
the  circumstances  of  the  case,  held  to  be  sufficiently  ear-marked 
as  trust  property  so  that  only  the  life-interest  passed  to  the 
trustee  in  bankruptcy  (6).]  But  if  a  residue  be  given  to  trustees 
upon  trust  to  sell  with  all  convenient  speed,  and  to  invest  the 
proceeds  in  the  purchase  of  an  annuity  for  the  lives  of  A.  (one  of 
the  trustees)  and  her  children,  the  amount  to  be  paid  to  A.  for 
the  benefit  of  the  children,  and  if,  instead  of  selling,  the  trustees 
permit  A.  to  retain  possession  for  a  length  of  time,  the  goods  are 
forfeited,  such  possession  being  contrary  to  the  title  (c). 

14.  The  order  and  disposition  clause  does  not  extend  to  a  lawful  Executors  and 
and  necessary  possession  en  aider  droit,  as  that  by  executors  and  admimstrators. 
administrators  {d) ;  but  there  will  be  no  exemption  from  the  for- 
feiture if  the   executor   can   be   proved   to   have   dismissed  the 
character  of  personal  representative,  and  to  have  assumed  that  of 

absolute  owner  (e). 

15.  So  goods  in  the  possession  ol  factors,  in  the  ordinary  course  Factors. 
of  their  trade,  are  not  forfeitable  under  the  clause  (/). 

16.  The   clause   affects  interests  in   reversion   as   well   as   in  Reversions, 
possession  (g),  though  such  interests  are  contingent  (A),  and  the 
circumstance   that  notice   was   given   to   the  trustee,   after    the 
bankruptcy,     but     before     the     appointment     of    assignees     in 
bankruptcy,  has  been  held  not  to  prevent  the  operation  of  the 

Act  {i). 

17.  Under  the  old  Bankruptcy  Acts,  no  forfeiture  was  incurred  Deposits. 

[(a)  Ex  parte  Sibeth,  14  Q.  B.  D.  cited   Copeman  v.    Gallant,   1  P.  W. 

(C.A.)  417.]  318  ;  Whitfield  v.  Brand,  16  M.  &  W. 

[(5)  Ex  parte  Barber,  28  W.  R.  522.]  282  ;    [contra,   stands   used  to  show 

(c)  Ex  parte  Moore,  2  Mont.  D.  &  off  goods  in  the  shop  of  a  mantle- 
De  G.  616  ;  and  see  Fox  v.  Fieher,  3  maker  ;  Sharman  v.  Mason,  (1899)  2 
B.  &  Aid.  135  ;  Ex  parte  Thomas,  3  Q.  B.  679  ;  explained,  Be  William 
Mont.  D.  &  De  G.  40.  Watson  &  Co.,  (1904)  2  K.  B.  (C.A.) 

(d)  Ex  parte  Marsh,  1   Atk.  158  ;  753]. 

Joy  V.  Campbell,  1  Sch.  &  Lef.  328.  {g)  Bartlett  v.  Bartlett,  1  De  G.  & 

(e)  Fox  V.  Fisher,  3  B.  &  Aid.  135  ;  J.  127  ;  Re  Bawbrne's  Trust,  3  K.  & 
Ex  parte  Moore,  2  Mont.  D.  &  De  G.  J.  300,  476  ;  Bickards  v.  Gledstanes, 
616  ;  Ex  parte  Thomas,  3  Mont.  D.  3  Giff.  298  ;  [and  see  Butter  v.  Everett, 
&  De  G.  40  ;    see   Quick  v.   Staines,  (1895)  2  Ch.  872]. 

1  B.  &  P.  293  ;  Whale  v.  Booth,  cited  (/i)  Hensley  v.  Wills,  16  L.  T.  N.S. 

Farr  v.  Newman,  4  T.  R.  625,  note  (a).  582  ;  Davidson  v.  Chalmers,  33  Beav. 

(/)   Mace  V.    Oaddell,  Cowp.  232  ;  653. 

Ex  parte  Pease,  19  Ves.  46,  per  Lord  {i)  Be  Tichener,  35  Beav.  317. 
Eldon ;    L'Apostre   v.    Le  Plaistrier, 
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Ignorance, 


Incapacity. 


Whether  bare 
trustee  a  ' '  true 
owner." 


Of  judgments 
against  the 
trustee. 


where  the  security  for  a  chose  en  action,  as  a  policy,  was  deposited 
with  a  banker,  not  by  way  of  equitable  assignment  so  as  to  give  the 
banker  the  right  to  receive  the  money,  but  by  way  of  lien,  so  as  to 
disable  the  bankrupt  from  receiving  the  money  (a).  But  the  case 
was  otherwise  where  the  depositee  had  a  right  conferred  upon  him 
to  receive  the  money,  for  then  the  chose  en  action  was  forfeited  (6). 

18.  The  clause  has  been  held  not  to  apply  where  the  true  owner 
was  ignorant  of  his  being  such,  for  if  he  did  not  know  that  he 
was  the  true  owner,  how  could  he  have  given  any  consent  as 
such  (c).  And  where  the  bankrupt  held  in  trust  for  a  corporation 
which  had  no  power  to  possess  such  property,  it  was  ruled  that 
the  corporation,  being  a  mere  abstraction  of  law,  and  incapable 
of  action  beyond  the  limits  of  its  own  legal  powers,  could  not 
consent  as  true  owner  (d).  [And  the  consent  of  an  infant,  or  of  a 
married  woman  restrained  from  anticipation,  will  not  avail  (e).] 

19.  Whether  the  permission  of  a.'iare  trustee  can  be  said  to  be 
that  of  the  "true  owner,''  to  the  prejudice  of  his  innocent  cestui 
que  trust  is  a  question  of  some  difficulty  (/).  It  has  been  decided 
that  a  cestui  que  trust  absolutely  entitled  is  a  true  owner  within 
the  meaning  of  the  Act  (g).  But  here  the  trustee  is  a  mere  passive 
depositary,  mid  can  do  no  act  without  the  direction  of  his  cestui 
que  trust  (Ji) ;  but  the  I'ase  is  different,  where,  as  in  a  marriage  settle- 
ment, a  fund  is  vested  in  trustees  in  tiu-^t  For  persons  under  dis- 
ability or  not  in  existence,  and  it  is  therefore  intended  that  they 
should  act  on  behalf  of  all  parties  as  the  absolute  proprietors.  It 
would  seem  that  here  the  trustees  are  regarded  as  the  true  owners, 
and  that  if  the  funds  are  left  by  the  trustees  in  the  order  and 
disposition  of  the  bankrupt,  they  are  so  left  with  the  consent  of 
the  true  owners  {i). 

20.  Judgments,  at  least  so  far  as  they  affect  lands  (for  execution 


(a)  Gibson  v.  Overhury,  7  M.  &  W. 
555. 

(6)  Green  v.  Ingham,  2  L.  E.  C. 
P.  525. 

(c)  Re  Rawbone's  Trust,  3  K.  &  J. 
300,476  ;  lReMills,{l8Q5)2Gh.{C.A.) 
564 ;]  and  see  Ex  parte  Ford,  1 
Ch.  D.  (C.A.)  521  ;  In  re  Rickey,  10  Ir. 
Eep.  Eq.  117. 

(d)  Great  Eastern  Railway  Company 
V.  Turner,  8  L.  R.  Ch.  App.  149. 

[(e)  Re  Mills,  ubi  sup.} 

(/)  See  Ex  parte  Richardson,  Buck, 
480 ;  Ex  parte  Horwood,  1  Mont.  & 
Mac.  169  ;  Mont.  24  ;  Viner  v.  Gadell, 
3  Esp.  88  ;  Ex  parte  Geaves,  8  De  G, 
M,  &  G,  291, 


(g)  Ex  parte  Burbridge,  1  Deao. 
131  ;  4  Deac.  &  Ch.  87  ;  and  see  Day 
V.  Day,  1  De  G.  &  J.  144. 

[(/i)  ^seExparte  CMZ%,9Ch.D.(C.A.) 
307  ;  Ex  parte  Dearle,\Aq,.  B.  D.  (C.A.) 
184,  which  show  that  a  mere  trustee  of 
a  debt  for  an  absolute  beneficial  owner 
not  under  disability  cannot  alone 
sustain  a  petition  for  adjudication  of 
bankruptcy  against  the  debtor  ;  and 
see  Ex  parte  Ward,  60  L.  J.  Q.  B.  574.] 

{i)  Ex  -parte  Galdwell,  13  L.  R.  Eq 
188  ;  Darby  v.  Smith,  8  T.  R.  82  ;  Ex 
parte  Dale,  Buck,  365  ;  and  see  [Re 
Mills,  ubi  sup.l ;  Hensley  v.  Wills  jg 
L,  T.  N.S,  583. 


Cn.  XII,  S.  3]       WHO  ARE  BOUND  BY  THE  TRUST  275 

against  goods  and  chattels  is  by  common  law),  derive  their  origin 
from  certain  statutory  enactments  (a). 

Had  trusts  been  established  at  the  time  when  these  statutes 
were  passed,  the  construction  would  probably  have  been  the  same 
as  in  the  case  of  the  Bankruptcy  Acts,  that  is,  judgments  would 
have  been  held  to  bind  those  lands  only  of  which  the  conusee  was 
seised  beneficially  ;  but  trusts  at  the  period  of  which  we  are  speak- 
ing had  not  made  their  appearance,  and  therefore  judgments  have 
been  held  to  bind  all  lands  of  the  conusee,  whether  vested  in  him 
beneficially,  or  in  the  character  of  trustee.  But  of  course  the  cestui 
que  trust  will  be  protected  from  the  legal  process  by  application  to 
a  Court  of  Equity  (&). 

[21.  A  garnishee  order  nisi  to  attach  a  debt  due  to  a  trustee  will  [Garnishee 
not  be  made  absolute,  if  a  -primd  facie  case  be  made  out  that  the 
money  sought  to  be  attached  is  trust  money,  but  the  money  will 
be  ordered  into  Court  to  abide  the  event  of  an  enquiry  whether  it 
be  trust  money  or  not  (c).] 


SECTION  III 

WHAT     PERSONS     TAKING     THE      LEGAL      ESTATE     WILL      BE     BOUND 

BY   THE   TRUST 

1.  The  universal  rule,  as  trusts  are  now  regulated,  is,  that  all  General  rule, 
persons  who  take  through  or  under  the  trustee  (except  purchasers 

for  valuable  consideration  without  notice),  shall  be  liable  to  the 
trust. 

2.  On  the  death  of  the  trustee,  the  heir  (d),  executor,  or  adminis-  Heir  and 
trator,  becomes  the  legal  owner  of  the  property ;  but  as  he  merely  by^the°trust!'^ 
represents  the  ancestor,  testator,  or  intestate,  he  takes  in  the  same 
character,  and  is  therefore  bound  by  the  same  equity. 

3.  So,  if  a  trustee  devise  the  estate,  the  devisee  takes  the  estate  So  the  devisee, 
subject  to  the  trust  («). 

(a)  11  E.  1  ;  13  E.  1,  st.  1,  o.  18  ;  execution. 
13  E.  1,  St.  3  ;  27  E.  3,  st.  2,  c.  9  ;  see  [(c)    Roberts    v.    Death,    8    Q.     B. 

Co.  Lit.  289,  b.  D.  (C.A.)  319.] 

(6)   Finch  v.   Earl  of  Winchelsea,  [{d)  See  now  the  Conveyancing  Act, 

I   P.   W.   277  ;   Burgh  v.   Francis,  1  1881,  (44  &  45  Vict.  c.  41)  s.  30  ;  the 

Eq.  Ca.  Ab.  320 ;  Medley  v.  Martin,  Land  Transfer  Act,  1897  (60  &   61 

Finch,    63  ;    Prior    v.    Penpraze,    4  Vict.  c.  65)  s.  1.] 
Price,    99 ;     Langton    v.    Horton,    1  («)  Marlow  v.  Smith,  2  P.  W.  201, 

Hare,  560,  per  Sir  J.  "Wigram.     See  per  Sir  J.  Jekyll ;   Lord  Grenville  v. 

(inte,  p.  250,  as  to  chattels  taken  in  Blyth,  16  Ves.  231,  per  Sir  W.  Grant. 
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And  assigns  by 
acts  inter  vivos. 


So  assigns  in 
the  post. 


Forfeiture. 


4.  So  all  assigns  of  the  trust  by  acts  inter  vivos  (except  pur- 
chasers for  valuable  consideration  without  notice),  will  be  bound 
by  the  trust  (a). 

5.  Assigns  in  the  post,  or  by  operation  of  law,  are  also  invested 
with  the  character  of  trustee ;  as  if  a  trustee  marry,  the  wife  is  at 
law  entitled  to  her  dower,  and  if  a  female  trustee  marry,  the 
husband  is  at  law  entitled  to  his  curtesy,  but  in  equity  both  the 
dowress  (h)  and  tenant  hy  the  curtesy  (c)  are  compellable  to  recognise 
the  right  of  the  cestui  que  trust.  So  a  creditor  of  the  trustee 
extending  the  trust  estate  under  an  elegit  (d),  or  taking  a  trust 
chattel  by  writ  of  execution  («),  and  by  the  same  rule  the 
creditors'  trustee  under  a  bankruptcy  (/),  are  made  subject  to  the 
equity. 

6.  And  if  the  trustee  commit  a  forfeiture,  the  lord,  as  he 
succeeds  to  the  identical  estate  of  the  forfeitor,  must  take  the 
property  with  all  the  engagements  and  incumbrances  attached 
to  it,  and  is  therefore  liable  to  the  trust  (g).  In  the  case  of  a 
forfeiture  to  the  Crown,  it  was  formerly  held  that  there  was  no 
equity  against  the  Crown  (h) ;  but  in  modern  times  the  equity 


(a)  See  infra. 

(5)  Pawlett  V.  Attorney  -  General, 
Hard.  469,  per  Lord  Hale ;  Noel  v. 
Jevan,  Freem.  43  ;  Hinton  v.  Hinton, 

2  Ves.  634,  per  Lord  Hardwicke. 

(c)  Bennet  v.  Bavis,  2  P.  "W.  319. 

(d)  Kennedy  v.  Daly,  1  Sch.  &  Lef. 
373,  per  Lord  Redesdale  ;  Finch  v. 
Earl  of  Winchelsea,  1  P.  W.  277 ;  Burgh 
V.  Burgh,  Rep.  t.  Finch,  28.  In  the  case 
of  Whitworth  v.  Oaugain,  1  Cr.  &  Ph. 
326,  where  a  person  made  a  deposit 
of  title-deeds,  and  then  a  judgment 
was  entered  up  against  him,  Lord  Cot- 
tenham  expressed  a  doubt  whether  the 
judgment  creditor,  if  he  had  no  notice, 
would  be  bound  by  the  prior  equity. 
However,  such  a  doctrine  was  not 
tenable,  for  a  judgment  creditor  is  not 
a  purchaser  for  valuable  consideration; 
Brace  v.  Duchess  of  Marlborough,  2 
P.  W.  491.  He  advances  money,  but 
not  on  the  security  of  this  estate.  He 
may  take  the  person  of  his  debtor,  or 
his  goods  and  chattels,  and  if  he  is  put 
in  possession  of  the  lands,  it  is  not  as 
purchaser  of  them,  but  by  course  of 
law.  The  cause  was  afterwards  heard, 
and  Lord  Cottenham's  doubts  were 
displaced  by  a  decision  the  other  way, 

3  Hare,  416  ;  1  Ph.  728.  In  fFattsv. 
Porter,  3  Ell.  &  Bl.  743,  three  of  the 
four  judges,  while  approving  of  Whit- 
worth V.  Gaugain,  refused  to  apply 


the  principle  of  it  to  a  case  of  stock. 
The  remaining  judge  differed,  and  held 
that  in  personal,  as  in  real  estate,  the 
specific  incumbrancer,  though  he  gives 
no  notice  to  the  trustee,  prevails  over 
the  judgment  creditor,  though  he  has 
obtained  a  charging  order.  It  is  con- 
ceived that  the  single  judge  took  the 
clearer  view.  Those  who  determined 
the  other  way,  seem  to  have  assumed 
that  notice  was  necessary  for  the 
transfer  of  an  equitable  interest,  which 
is  not  true  as  between  assignor  and 
assignee,  but  only  as  between  two 
contending  assignees.  The  case  of 
Watts  V.  Porter  has  since  been  dis- 
approved by  the  highest  authorities  ; 
Beavan  v.  Lord  Oo^ord,  6  De  G.  M. 
&  G.  507  ;  Kinderley  v.  Jervis,  22 
Beav.  34  ;  Scott  v.  Hastings,  4  K.  &  J. 
633.  [And  see  Ex  parte  Whitehouse, 
32  Ch.  D.  512;  Badeley  v.  Consoli- 
dated Bank,  34  Ch.  D.  536  ;  38  Ch. 
D.  (C.A.)  238  ;  Be  Leavesley,  (1891)  2 
Ch.  (C.A.)  1,  and  post.  Chap.  XXVIII. 
s.  7. 

(e)  Foley  v.  Burnell,  1  B.  C.  C.  278, 
per  Lord  Thurlow. 

(/)  See  ante,  p.  273,  note  (/). 

(g)  Burgess  v.  Wheate,  1  Eden,  203, 
per  Sir  T.  Clarke  ;  lb.  252,  per  Lord 
Henley. 

(h)  Wihes's  case,  Lane,  54,  agreed. 
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was  admitted,  though  the  precise  nature  of  the  remedy  was 
never  distinctly  ascertained  (a). 

7.  A  lord  taking  by  escheat  stands  on  a  somewhat  different  foot-  Escheat. 
ing,  for  he  does  not  take  through  or  under  the  trustee  at  all ;  he  is 

not  an  assign  of  the  trustee  either  in  th.Q  per  or  post ;  nor  does  he,  as 
in  forfeiture,  succeed  to  the  place  of  the  trustee,  but  claims  by  a  title 
paramount  of  his  own,  by  virtue  of  a  condition  originally  annexed 
to  the  land,  and  wholly  independent  of  the  creation  of  the  trust. 

Lord  Mansfield  was  of  opinion,  however,  in  Burgess  v.  Wheate  Burgess  v. 
(6),  that  a  trust  ought  to  be  binding  on  the  lord,  and  cited  the  "'^^**'''- 
opinions  said  to  have  been  expressed  by  Lord  Chief  Justice 
Bridgman  and  Sir  John  Trevor  (c) ;  but  as  to  the  words  attri- 
buted to  the  former,  it  appears  from  his  own  note-book,  that 
they  were  never  spoken  {d) ;  and  the  observation  of  Sir  John 
Trevor  was  at  the  utmost  a  mere  ohiter  dictum.  Sir  Thomas 
Clarke,  on  the  other  hand,  who  assisted  Lord  Mansfield  in  the 
case  of  Burgess  v.  Wheate,  thought  that  cestui  gwe  trust  was  no 
more  relievable  against  the  lord  by  escheat,  than  against  a  sale 
by  the  trustee  to  a  purchaser  without  notice  (e);  and  Lord 
Northington's  inclination  was  apparently  the  same  way,  though 
as  the  point  was  not  necessarily  involved  in  the  question  before 
him,  he  declined  to  conclude  himself  by  any  express  and  direct 
opinion  (f).  It  is  clear  that  the  lord  was  not  bound  by  a  use. 
However,  it  must  be  admitted  that  in  modern  times  the  Courts 
have  acted  on  more  liberal  principles ;  and  it  has  been  actually 
decided  that  where  the  fee  out  of  which  a  mortgage  term  has 
been  carved  escheats  to  the  lord,  he  may  redeem  (g),  and  if  the 
lord  may  take  a  benefit  through  the  tenant,  it  seems  to  follow 
that  he  must  sustain  an  onus.  Indeed,  an  opinion  to  that  effect 
has  been  enunciated  by  Lord  Justice  James  when  Vice-Chan- 
cellor  {h),  and  also  by  an  Equity  Court  in  Ireland  (i).  Now  that 
the  enactments,  to  be  noticed  presently  {j),  have  been  passed,  it 
is  unlikely  that  the  point  will  ever  call  for  a  decision. 

8.  In  copyholds  there  is,  properly  speaking,  no  such  thing  as  Copyholds, 
escheat.     The  freehold  and  inheritance  are  vested  in  the  lord  of 

(a)  Burgess  v.  TVIieate,  1  Eden,  252 ;  Sir  T.  Clarke's  observations,  lb.  202. 
and  see  Pawlett  v.  Attorney-General,  (e)  lb.  1  Eden,  203. 

Hard.  467,  which  was  a  case  of  for-  (/)  lb.  1  Eden,  246. 

feiture,  though  treated  by  Lord  Hale  {g)  Viscount    JDonme   v.   Morris,    3 

as  a  case  of  escheat.     And  see  ante,  Hare,  394. 
p.  29.  {h)  Be  Martinez'   Trust,   22   L.  T. 

(6)  1  Eden.  177,  see  p.  229 ;  and  see  N.S.  403. 
observations  upon  Lord  Mansfield's  (i)  White    v.   Baylor,   10    Ir.   Eq. 

argument  in  3rd  edit.  p.  281.  Rep.  54  ;  and  see  Evans  v.   Brown, 

(c)  Burgess  y.  IJlieate,  1  Eden,  230.  5  Beav.  116. 

(d)  See  lb.  230,  note  (a) ;  and  see  [{j)  See  post,  p.  279.] 


278 


EQUITY   OF   REDEMPTION 


[CH.  XII.  S.  3 


Customary 
freeholds. 


Equity  of 
redemption. 


the  manor,  and  the  tenant  has  no  claim  but  according  to  the 
entry  on  the  Court  roll.  If  the  tenant  be  a  trustee,  and  no  trust 
appears  on  the  roll,  there  can  be  no  pretence  for  charging  the 
lord  with  an  equity  to  which  he  never  assented  (a) ;  but  if  a  sur- 
render be  made  upon  a  trust  either  expressed  or  referred  to  on 
the  roll,  the  lord  is  stopped  by  this  evidence  of  his  will,  and 
cannot  afterwards  claim  in  contradiction  to  his  grant  (b). 

9.  Customary  freeholds  held  not  at  the  will  of  the  lord,  but  according 
to  the  custom  of  the  manor,  stand  on  the  same  footing  as  copyholds 
in  reference  to  escheat  (c),  for  it  is  now  established  that  customary 
freeholds  are  in  fact  copyholds,  but  of  a  privileged  character  {d). 

10.  A  distinction  was  taken  by  Lord  Hale  between  a  trust 
and  an  equity  of  redemption.  "A  trust,"  said  his  Lordship,  "is 
created  by  the  contract  of  the  party,  and  he  may  direct  it  as  he 
pleaseth,  and  he  may  provide  for  the  execution  of  it,  and  there- 
fore one  that  comes  in  in  the  post  shall  not  be  liable  to  it  without 
express  mention  made  by  the  party;  and  the  rules  for  executing 
a  trust  have  often  varied,  and  therefore  they  only  are  bound  by 
it  who  come  in  in  privity  of  estate ;  but  a  power  of  redemption 
is  an  equitable  right  inherent  in  the  land,  and  binds  all  persons 
in  the  post  or  otherwise  (e),  because  it  is  an  ancient  right  which 
the  party  is  entitled  to  in  equity  "  (/).  But  upon  this  distinction 
it  must  be  observed,  that  even  a  trust  will  at  the  present  day 
bind  persons  who  take  derivatively  from  the  trustee,  though  in 
the  post ;  and  notwithstanding  an  equity  of  redemption  amounts 
to  what  Lord  Hale  calls  a  title  (g),  there  seems  to  be  no  reason 
why  in  the  case  of  escheat  the  lord,  who  takes  by  title  paramount, 
should  be  bound  by  an  equity  of  redemption  any  more  than  by 

Viscount  Dovvne   a  simple  trust  Qi).     In  a  later  case  (i),  however,  the  distinction 

V.  Morris. 


{a)  Attorney  -  General  v.  Duke  of 
Leeds,  2  M.  &  K.  343 ;  and  see  Peachy 
V.  Duke  of  Somerset,  1  Str.  454  ;  Bur- 
gess V.  Wheate,  1  Eden,  231. 

(6)  Burgess  v.  Wlieate,  1  Eden,  231, 
per  Lord  Mansfield  ;  Weaver  v.  Maule, 
2  R.  &  M.  97  ;  and  see  Everingham  v. 
Ivatt,  7  L.  R.  Q.  B.  683  ;  affirmed  8 
L.  R.  Q.  B.  388  ;  [Gallard  v.  Hawkins, 
27  Oh.  D.  298]. 

(c)  Weaver  v.  Maule,  2  R.  &  M. 
100,  per  Sir  John  Leach. 

(d)  Duke  of  Portland  v.  Hill,  12 
Jur.  N.S.  286. 

(e)  Semble  not  a  purchaser  without 
notice  ;  see  Harding  v.  Hardrett,  Rep. 
t.  Finch,  9  ;  Spurgeon  v.  Collier,  1 
Eden,  ri5. 


(/)  Pawlett  V.  Attorney  -  General, 
Hard.  469  ;  and  see  Bacon  v.  Bacon, 
Tothill,  133  ;  Burgess  v.  TVheate,  1 
Eden,  206 ;  Tucker  v.  Thurstan,  1 7 
Ves.  133. 

(g)  See  Pawlett  v.  Attorney-General, 
Hard.  467. 

(h)  See  Burgess  v.  Wheate,  1  Eden, 
255  ;  Attorney  -  General  v.  Duke  of 
Leeds,  2  M.  &  K.  344.  Pawlett  v. 
Attorney -General,  Hard.  465,  in  which 
Lord  Hale  and  Baron  Atkins  thought 
the  king  was  bound  by  an  equity  of 
redemption,  was  not  a  case  of  escheat, 
as  called  by  Lord  Hale,  but  of  for- 
feiture. I 

(i)  Viscount  Downe  v.  Morris,  3 
Hare,  394. 
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between  an  equity  of  redemption  and  a  trust  was  observed  upon, 
and  the  Court  expressed  an  opinion  that  a  lord  who  was  in  by- 
escheat  would  be  bound  by  an  equity  of  redemption,  if  not  by  a 
trust  (a). 

11.  The  Administration  of  Estates  Act,  1833  (3  &  4  W.  4.  c.  104),  Real  estate  assets 
which  subjects  a  person's  real  estate  to  the  payment  of  his  simple  gggign  o^  lo^d 
contract  debts,  annexes  the  quality  of  assets  to  the  estate  itself  (6),  taking  by 

and  subject  to  the  right  of  alienation  by  the  heir  or  devisee  (c), 
creates  a  charge  on  the  estate  for  the  benefit  of  the  creditors  (d), 
[which,  however,  does  not  take  effect  until  a  judgment  has  been 
obtained  (e) ;  and  it  has  been  held  that  a  debtor's  estate  is  assets 
in  the  hands  of  a  voluntary  assign  of  the  heir  or  devisee  (/),  and] 
even  in  the  hands  of  the  lord  taking  by  escheat  (^r). 

12.  The   law   relating  to  the  forfeiture   and   escheat   of  trust  13  &  14  Vict, 
estates,  except  so  far  as  it  illustrates  general  principles,  has  now, 

by  the  interference  of  the  Legislature,  become  of  little  impor- 
tance; for  by  the  Trustee  Act,  1850  (13  &  14  Vict.  c.  60),  it  is 
enacted  in  effect,  by  sect.  15  (h),  that  in  case  oi  failure  of  heirs  oj 
a  trustee,  the  Court  of  Chancery  shall  have  power,  upon  summary 
application,  to  transfer  the  legal  estate  (i) ;  and  by  sect.  46  (j ),  the 
trust  property  shall  not  escheat  or  be  forfeited  by  reason  of  the 
attainder  or  conviction  for  any  offence  of  the  trustee ;  [and  by  the 
Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  sect.  30,  in  the 
case  of  the  death  of  a  trustee  after  the  31st  December,  1881,  the 
legal  estate  in  realty  devolves  upon  the  legal  personal  representa- 
tive of  the  trustee  (k),  and  may  be  disposed  of  and  dealt  with  by 
him  as  if  it  were  a  chattel  real]. 

(a)  Viscount   Bovme  v.    Morris,  3  G.  M.  &  G.  366  ;  Beale  v.  Symonds,  16 

Hare,  394.  Beav.   406  ;    Kinderley  v.  Jervis,    22 

[(6)  The  real  estate  is  made  an  asset  Beav.  1. 

from  the  time  of  the  debtor's  decease,  [(e)  Be  Moon,  (1907)  2  Oh.  304.] 


not  merely  the  corpus,  but  the  fruit,  [(/)  Be  Hyatt,  38  Oh.  D.  609.]  ' 

and  the  rents  and  proiits  are  neces-  (g)  Evans  v.  Brown,  5  Beav.  116  ; 

sarily  included  ;  Be  Hyatt,  38  Ch.  D.  and  see   Viscount  Doitme  v.  Morris,  3 

609.]  Hare,  394. 

(c)  Spackman  v.  Timhrell,  8  Sim.  \_{h)  Now  replaced  by  ss.  26  and  32 
253  ;  Richardson  v.  Horton,  7  Beav.  of  the  Trustee  Act,  1893  (56  &  57 
112  ;  Hynes  v.  Bedington,  10  Ir.  Ch.  Vict.  o.  53).] 

Eep.   194;.  Pimm  v.  Insall,  7  Hare,  (i)  See  Re  Martinez'  TrMSi,  22  L.  T 

193  ;  1  Mac.  &  G.  449  ;  and  see  Uilkes  N.S.  403  ;  and  post.  Appendix,  No.  2. 

\.Broadinead,'iKiiS.l\'i  -jlJRe  Hedgely,  \{j)  Now  replaced  by  s.   48  of  the 

34  Ch.  D.  379,  384].  Trustee  Act,  1893  (56  &  57  Viot.  c. 

(d)  Evans  v.  Brown,  5   Beav.  116.  53).] 

{N.B. — This  case  was  appealed  and  \{k)  Other  than  a  trustee  of  copy- 
compromised  [and  ultimately  the  real  holds,  who  is  tenant  on  the  Court 
estate  was  sold  to  pay  debts,  see  Tyler  rolls  ;  see  the  Copyhold  Act,  1894 
V.  Thomson,  25  Beav.  47,  referred  to  (57  &  58  Vict.  o.  46),  s.  88,  and  ante, 
in  Be  Hyatt,  38  Ch.  D.  609,  at  p.  pp.  247,  248.] 
620].)    See  also  Harrier's  Devisees,  2  De 
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13.  If  a  trustee  be  outlawed  for  treason  o'c  felony,  the  outlawry 
amounts  to  conviction  (a),  and  the  ordinary  consequences  of  for- 
feiture or  escheat  (6)  are  averted  by  the  above  enactments.  But 
an  outlawry  on  an  indictment  for  a  misdemeanour  or  in  a  personal 
action  (c)  is  not  equivalent  to  a  conviction  of  the  offence,  but 
merely  of  a  contempt  of  Court  (d),  punishable  with  forfeiture  of 
the  life  rent  of  the  outlaw's  lands,  and  of  his  chattels,  real  and 
personal,  absolutely,  and  in  this  case,  therefore,  the  statutes  do 
not  apply. 

14.  A  disseisor  is  not  an  assign  of  the  trustee  either  in  the  per 
or  post,  for  he  does  not  claim  through  or  under  the  trustee,  but 
holds  by  a  wrongful  title  of  his  own,  and  adversely  to  the  trust. 
The  first  resolution  in  Sir  Moyle  Finch's  case  was,  that  "a  dis- 
seisor was  subject  to  no  trust,  nor  any  suhpcena  was  maintain- 
able against  him,  not  only  because  he  was  not  in  the  post,  but 
because  the  right  of  inheritance  or  freehold  was  determinable  at 
the  common  law,  and  not  in  Chancery,  neither  had  the  cestui 
que  trust  (while  he  had  his  being)  any  remedy  in  that  case  "  (e). 
And  we  may  add  the  authority  of  Lord  St  Leonards,  who,  in 
his  edition  of  Gilbert  on  Uses,  observes :  "  At  this  day  every  one 
is  bound  by  a  trust  who  obtains  the  estate  without  a  valuable 
consideration,  or  even  for  a  valuable  consideration  if  with  notice, 
unless  perhaps  the  lord  by  escheat.  But  persons  claiming  the 
legal  estate  by  an  actual  disseisin,  without  collusion  with  the 
trustee,  will  not  be  bound  by  the  trust.  Therefore,  if  I  oust 
A.,  who  is  a  trustee  for  B.,  and  a  claim  is  not  made  in  due 
time,  A.  will  be  barred,  and  his  cestui  que  trust  with  him, 
although  I  had  notice  of  the  trust"  (/)  (1).  And  the  same 
thing  may  be  inferred  from  the  terms  of  the  section  of  the 
Statute  of  Limitations  relating  to  express  trusts,  {g). 


(a)  Co.  lit.  391  b.  ;  HoUoway's  case, 
3  Mod.  42  ;  Bex  v.  Ayloff,  lb.  72. 

(i)  See  ante,  pp.  26,  27. 

[(c)  Outlawry  in  civil  actions  is  now 
abolished.     See  42  &  43  Vict.  o.  59.] 


(d)  Rex  V.  Tippin,  Salk.  494. 

(e)  Sir  Moyle  Finch's  case,  4  Inst.  85. 
(/)  Gilbert  on  Uses,  Sugd.  ed.  249. 
(g)  Real  Property  Limitation  Act, 

1833  (3  &  4  "W.  4  c.  27),  s.  25. 


(1)  And  an  outstanding  term  in  a  trustee  would  have  attended  the  inheritance 
gained  by  the  disseisin.  Beynolds  v.  Jones,  2  Sim.  &  St.  206  ;  and  see  Turner 
V.  Buck,  22  Vin.  Ab.  21  ;  Doe  v.  Price,  16  M.  &  W.  603. 
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CHAPTER   XIII 

GENEBAL  PEOPEETIES  OF  THE  OFFICE  OF  TRUSTEE 

From  the  estate  of  the  trustee  we  pass  on  to  the  consideration 
of  his  qffi,ce,  and  upon  this  subject  we  shall,  in  the  first  place, 
investigate  the  general  properties  of  the  office  as :  First,  A 
trustee  having  once  accepted  the  trust  cannot  afterwards  renounce 
it.  Secondly,  He  cannot  delegate  it.  Thirdly,  In  the  case  of 
co-trustees  the  office  must  be  exercised  by  all  the  trustees  jointly. 
Fourthly,  On  the  death  of  one  trustee  there  is  survivorship,  that 
is,  the  trust  will  pass  to  the  survivors  or  survivor.  Fifthly,  One 
trustee  shall  not  be  liable  for  the  acts  of  his  co-trustee.  Sixthly, 
A  trustee  shall  derive  no  personal  benefit  from  the  trusteeship. 

First.  A  trustee  who  has  accepted  the  trust  cannot  afterwards 
renounce. 

1.  It  is  a  rule,  without  any  ^exception,  that  a  person  who  has  Trustee  cannot 
once  undertaken  the  office,  either  by  actual  or  constructive  acceptance. 
acceptance,  cannot  discharge  himself  from  liability  by  a  sub- 
sequent renunciation.  The  only  mode  by  which  he  can  obtain 
a  release  is  either  under  the  sanction  of  a  Court  of  Equity,  or 
by  virtue  of  a  special  power  in  the  instrument  creating  the  trust, 
\or  of  a  statutory  power  (a)],  or  with  the  consent  of  all  the 
parties  interested  in  the  estate  and  being  sui  juris  (b). 

Thus,  where  A.  was  named  executor,  and  acted  in  behalf  of  Executor  cannot 
..      .        ,  ,  ,.,.        ,,       •,,■  p.  renounce  after 

some  particular  legatees,  but  disclaimed  the  intention  of  inter-  he  has  acted, 

fering  generally,  and  then  renounced,  and  B.  obtained  letters  of 

administration    cum  testamento  annezo,  and  possessed  himself  of 

assets,  and  died  insolvent,  it  was  held  that  A.,  having  acted,  could 

not  afterwards   discharge  himself,  and  was  responsible  for  the 

devastavit  committed  by  B.  (c). 

[(a)  See  the  Trustee  Act,  1893  (56  Mansm  v.  Baillie,  2  Macq.  H.  L.  Cas. 

&  57  Vict.  c.  53),  ss.  10,  11.]  80.     As  to  the  discharge  of  the  trustee, 

(6)  See  Doyle  v.  Blake,  2   Sch.  &  see  Chap.  XXVI.  infra. 

Lef.  245  ;  Chalmer  v.  Bradley,  1  J.  &  (c)  Doyle  v.  Blake,  2  Sch.  &  Lef. 

W.  68  ;  Bead  v.  Tntelove,  Amb.  417  ;  231  ;  see  Lowry  v.  Fulton,  9  Sim.  123  ; 
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2.  Though  a  trustee  may  have  given  a  bond  for  the  due  execu- 
tion of  the  trust,  and  the  cestui  que  trust  may  have  recovered 
upon  the  bond,  and  been  paid  the  money,  yet,  if  the  cestui  que 
trust  afterwards  take  proceedings  to  compel  a  conveyance  of  the 
trust  estate,  the  trustee  cannot  divest  himself  of  his  fiduciary 
character  by  pleading  that  the  penalty  of  the  bond  was  a  stated 
damage  for  the  breach  of  trust,  and  that  on  payment  of  the 
penalty  the  trustee  should  be  released.  A  conveyance,  however, 
will  not  be  decreed  without  an  allowance  to  the  trustee  of  the 
penalty  recovered  upon  the  bond,  with  interest  at  the  usual 
rate  (a). 

Secondly.  The  ofSce  of  trustee,  being  one  of  personal  confidence, 
cannot  be  delegated. 

1.  "Trustees,"  said  Lord  Langdale,  "who  take  on  themselves 
the  management  of  property  for  the  benefit  of  others,  have  no 
right  to  shift  their  duty  on  other  persons ;  and  if  they  do  so  they 
remain  subject  to  responsibility  towards  their  cestuis  que  trust 
for  whom  they  have  undertaken  the  duty"  (6).  If  a  trustee, 
therefore,  [unnecessarily  (c)]  confide  the  application  of  the  trust 
fund  to  the  care  of  another,  whether  a  stranger  (d),  or  his  own 
attorney  or  solicitor  (e),  or  even  co-trustee  or  co-executor  (/),  he 


[but  qumre  whether  the  liability  of 
the  named  executor  in  such  a  case  is 
not  limited  to  those  assets  which  he 
received  ;  Re  Stevens,  (1898)  1  Ch.  178, 
per  Vaughan  Williams,  L.  J.,  referring 
to  Williams  on  Exors,  9th  ed.  pp. 
1736  et  seq.]. 

(a)  Moorecroft  v.  Doweling,  2  P.  W. 
314. 

(6)  Turner  v.  Gorney,  5  Beav.  517. 
[As  to  the  power  to  appoint  a  deputy 
under  the  Public  Trustee  Act,  1906, 
see  post,  Chap.  XXIII.] 

[(c)  See  post,  p.  284.] 

(rf)  Adams  v.  Clifton,  1  Russ.  297  ; 
Hardwich  v.  Mynd,  1  Anst.  109  ; 
Venables  v.  Foyle,  1  Ch.  Ca.  2  ;  case 
cited  by  Sir  J .  Jekyll,  Walker  v. 
Symonds,  3  Sw.  79,  note  (a)  ;  Gliar. 
Corp.  V.  Sutton,  2  Atk.  405;  Kilhee  v. 
Sneyd,  2  Moll.  199,  per  Sir  A.  Hart ; 
Douglas  v.  Broione,  Mont.  93  ;  Ex  parte 
Booth,  Id.  248  ;  Turner  v.  Gorney,  5 
Beav.  515  ;  \_Bobinson  v.  TIarkin,  (1896) 
2  Ch.  415]. 

(e)  Ghambers  v.  Minchin,  7  Ves. 
196,  per  Lord  Eldon  ;  Ex  parte  Town- 
send,  1  Moll.  139  ;  Griffiths  v.  Porter, 
25  Beav.  236 ;  Ghost  v.  Waller,  9 
Beav.  497  ;  Bostock  v.  Floyer,  1  L.  R. 


Eq.  26  ;  S.  C.  35  Beav.  603  ;  Wood  v. 
WeigUman,  13  L.  R.  Eq.  434  ;  Ingle 
V.  Partridge,  32  Beav.  661  ;  34  Beav. 
411  ;  [Dewar  v.  Brooke,  54  L.  J.  N.S. 
Ch.  830  ;  62  L.  T.  N.S.  489  ;  33  W.  R. 
497  ;  Baylis  v.  Dick,  W.  N.  1878, 
p.  81  ;]  but  see  lie  Bird,  16  L.  R. 
Eq.  203. 

(/)  Langford  v.  Gascoyne,  11  Ves. 
333  ;  Harrison  v.  Graham,  3  Hill's 
MSS.  239,  cited  1  P.  W.  241,  note  (y) 
6th  ed.  ;  Davis  v.  Spurling,  1  R.  &  M. 
66,  per  Sir  J.  Leach  ;  Kilhee  v.  Sneyd, 
2  Moll.  200,  212,  per  Sir  A.  Hart ; 
La7ie  V.  Wroth,  and  Stanley  v.  Daring- 
ton,  cited  in  Anonymous  case,  Mos.  36 ; 
Marriott  v.  Kinnersley,  Taml.  470  ; 
Ex  parte  Winnall,  3  D.  &  Ch.  22  ; 
Anon.  Mos.  35  ;  Glough  v.  Bond,  3  M. 
&  Cr.  497,  per  Lord  Cottenham  ;  Dines 
V.  Scott,  T.  &  R.  861,  per  Lord  Eldon; 
Trutch  V.  Lamprell,  20  Beav.  116  ; 
Thompson  v.  Finch,  22  Beav.  316; 
6  De  G.  M.  &  G.  560  ;  Goioel  v.  Gat- 
combe,  27  Beav.  568  ;  Eaves  v.  Hickson, 
30  Beav.  136  ;  [Bodbard  v.  Gooke,  25 
W.  R.  555  ;  Robinson  v.  Harkin,  (1896) 
2  Ch.  415  ;  Wyman  v.  Paterson,  (1900) 
A.  C.  (H.  L.  So.)  271  ;  Lowe  v.  Shields, 
(1902)  1  I.  R.  (C.A.)  320]. 
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will  be  personally  responsible  for  any  loss  that  may  result  (a). 
But  trustees  were  held  not  to  be  responsible  where  they  drew 
a  cheque  and  delivered  it  to  a  co-trustee,  but  crossed  with  the 
names  of  bankers  to  whom  the  money  was  meant  to  be  paid, 
and  to  whom  it  was  payable  in  the  due  execution  of  the  trust, 
and  the  co-trustee  (as  the  Court  assumed)  erased  the  crossing 
and  received  the  money  himself,  for  such  a  receipt  was  a  fraud 
ou  the  trustees,  and  not  the  result  of  any  act  of  theirs  (6) ;  and  a 
trustee,  who  had  properly  employed  his  co-trustee  as  broker,  and 
accepted  a  share  of  the  commission  (which,  however,  was  repaid 
before  action  brought)  was  not  liable  for  loss  occasioned  by  the 
fraud  of  the  co-trustee  (c).  [But  where  it  was  the  duty  of 
executors  to  purchase  stock,  and  in  lieu  thereof  a  cheque  was 
drawn  in  favour  of  the  legatee,  and  the  money  was  lost  by  the 
fraud  of  one  executor,  his  co-executor  was  held  liable  (d)l\ 

2.  The  case   of  Balchen   v.   Scott  (e)  is   no   exception   to   the  Balohen  i>.  Scott, 
general  rule ;  for  there  an  executor  had  received  a  bill  of  ex- 
change by  the  post  from  a  debtor  to  the  estate,  and  transmitted 

it  to  his  co-executor,  and  it  was  held  that  by  this  proceeding 
the  executor  had  not  acted  in  the  trust  (/),  and  therefore  was  no 
more  answerable  for  the  application  of  the  money  by  the  co- 
executor  than  any  stranger  would  have  been  under  similar 
circumstances. 

3.  In  Churchill  v.  Hobson  (g),  an  executor  had  paid  500^.  into  Churchill  v. 
the  hands  of  his  co-executor,  who  misapplied  it,  and  it  was  ruled  °  ^™' 
by  the  Court  that  he  was  not  bound  to  make  it  good ;  but  the 
decision  is  universally  considered  as  having  turned  upon  the  cir- 
cumstance that  the  co-executor  was  a  banker,  and  had  been 
trusted  by  the  testator  in  his  lifetime,  besides  being  made  his 
executor  at  his  death  (h).  Lord  Harcourt,  in  his  judgment, 
observed :  "  The  co-executor  having  been  the  cashier  with  whom 

the   testator  in    his   lifetime   chose   to   intrust   his   money,   the 

(a)  See  post,  p.  284.  (y),  6th  ed.  ;   Chambers  v.  Minchin,  7 

(6)  Barnard  v.  Bagshaw,  3  De   G.  Ves.    198.      [Where  one   of   the   co- 

J.  &  S.,  355.  executors   was  a  banker,   and   trust 

[(c)  S/iep/ierciv.  ifams,  (1905)  2  Ch.  money  was  paid  not  into  his  bank 

310.]  but  to  his  account  at  the   Bank   of 

[(d)  Re  Benniaon,  60  L.  T.  N.S.  859.]  Ireland,  and  drawn  out  by  him,  it  was 

(e)  2  Ves.  jun.  678.  held  that  his  co-executor  in  handing 

(/)  As  the  executor  had  proved  the  the  money  over  to  him  had  not  done 

will  he  would  bedeemedat  the  present  what  an  ordinary  prudent  man  would 

day  to  have  accepted  the  trust.     See  have  done  with  his  own  money,  and 

ante,  p.  225.  that  both  executors  were  jointly  and 

{g)  1  P.  W.  241.  severally  liable  for  the  loss  :  Lowe  v. 

(A)  See    Harrison    v.    Graham,    3  Shields,  (1902)  1  I.  E.  (G.A.)  320.] 

Hill's  MSS.,  cited  1  P.  W.  241,  note 
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executor  ought  not  to  suffer  for  having  trusted  him  whom  the 
testator  himself  in  his  life  trusted." 

4.  But  trustees  cannot  be  answerable,  if  they  merely  follow  the 
testator's  directions.  Thus  a  testator  by  his  will  recommended 
his  executors  to  employ  A.  (who  had  been  in  the  testator's  own 
employment)  as  their  clerk  or  agent.  The  executors  gave  A.  a 
power  of  attorney  to  receive  debts,  and  A.  subsequently  became 
insolvent.  It  was  contended  that  the  executors  were  answerable 
for  the  default  of  A.,  but  Sir  A.  Hart  said  that  if  a  testator 
pointed  out  an  agent  to  be  employed  by  the  executor,  and  such 
employee  received  a  sum  of  money,  and  immediately  made 
default,  the  executor  would  clear  himself  by  showing  that  the 
testator  designated  the  person,  and  that  he  could  not  by  the 
exercise  of  reasonable  diligence  recover  the  money  (a). 

5.  And  an  executor  cannot  be  answerable  for  having  handed 
over  money  which  he  had  no  legal  right  to  retain.  Thus,  a  tes- 
tator appointed  A.,  B.,  and  C.  his  executors,  and  empowered  one 
of  them.  A.,  to  sell  certain  freehold  premises,  and  directed  the 
proceeds  of  the  sale  to  be  applied  and  disposed  of  in  the  same 
manner  as  his  personal  estate.  A.  employed  B.,  as  his  agent,  to 
make  the  sale,  who,  having  disposed  of  the  property,  paid  the 
proceeds  to  A.,  by  whom  the  money  was  misapplied.  It  was  held 
that  B.  was  not  answerable  for  this,  the  money  having  come  to 
his  hands,  not  in  the  character  of  executor,  but  of  agent  (i). 

6.  And  trustees  and  executors  may  justify  their  administration 
of  the  trust  fund  by  the  instrumentality  of  others,  where  there 
exists  a  moral  necessity  for  it.  "  There  are,"  said  Lord  Hard- 
wicke,  "  two  sorts  of  necessity  :  first  legal  necessity  ;  and  secondly, 
moral  necessity.  As  to  the  first  a  distinction  prevails.  Where 
two  executors  join  in  giving  a  discharge  for  money,  and  one  of 
them  only  receives  it,  they  are  both  answerable  for  it ;  because 
there  is  no  necessity  for  both  to  join  in  the  discharge,  the  receipt 
of  either  being  sufficient :  but  if  trustees  join  in  giving  a  dis- 
charge, and  only  one  receives,  the  other  is  not  answerable,  because 
his  joining  in  the  discharge  was  necessary.  Moral  necessity  is 
from  the  usage  of  mankind,  if  the  trustee  acts  as  prudently  for 
the  trust  as  he  would  have  done  for  himself,  and  according  to 
the  usage  of  business ;  as  if  a  trustee  appoint  rents  to  be  paid  to 

(o)  Kilbee  v.  Sneyd,  2  Moll.  199, 
200  ;  and  see  Doyle  v.  BlaJce,  2  Sch. 
&  Lef.  239,  245. 

(6)  Davis  V.  Spurling,  1  E.  &  M. 
64  ;  S.  0.  Taml.  199 ;  and  see  Crisp 


V.  Spranger,  Nels.  109 ;  Keane  v. 
Boharts,  4  Mad.  332,  see  356,  359  ;  Se 
Fryer,  3  K.  &  J.  317  ;  Home  v.  Pringle, 
8  01.  &  F.  264. 
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a  banker  at  that  time  in  credit,  but  who  afterwards  breaks,  the 
trustee  is  not  answerable  ;  so  in  the  employment  of  stewards  and 
agents :  for  none  of  these  cases  are  on  account  of  necessity,  but 
because  the  persons  acted  in  the  usual  method  of  business"  (a). 
And  Lord  Loughborough  in  very  similar  terms  observed  :  "  If  the 
business  was  transacted  in  the  ordinary  manner,  unless  there 
were  some  circumstances  to  create  suspicion,  surely  the  allow- 
ance is  fair "  (5).  "  Necessity,"  said  Lord  Cottenham,  "  which 
includes  the  regular  course  of  business,  will  exonerate  "  (c).  And 
Lord  Redesdale,  in  the  same  spirit,  observed :  "  An  executor  living 
in  London  is  to  pay  debts  in  Suffolk,  and  remits  money  to  his 
co-executor  to  pay  those  debts :  he  is  considered  to  do  this  of 
necessity:  he  could  not  transact  business  without  trusting  some 
person,  and  it  would  be  impossible  for  him  to  discharge  his  duty, 
if  he  is  made  responsible  where  he  remitted  money  to  a  person 
to  whom  he  would  himself  have  given  credit,  and  would  in  his 
own  business  have  remitted  money  in  the  same  way  "  (d).  [And 
Lord  Watson  in  a  recent  case  in  the  House  of  Lords  (e)  observed  : 
"  Whilst  trustees  cannot  delegate  the  execution  of  the  trust,  they 
may,  as  was  held  by  this  House  in  Speight  v.  Gaunt  (/),  avail 
themselves  of  the  services  of  others  wherever  such  employment 
is  according  to  the  usual  course  of  business."] 

In  conformity  with  these  principles,  where  A.  and   B.  were  Application  of 
assignees  of  a  bankrupt,  and  A.  signed  the  dividend  cheques  upon  prfn^iplfs. 

(a)  Ex  parte  Belchier,  Amb.  219  ;  intelligence  or  their  honesty.    He  does 

[Be  Speight,  22  Ch.  D.  (C.A.)  727  ;  9  not  in  any  sense  guarantee  the  per- 

App.  Cas.  1  ;  and  see  Re  Weall,  42  formance  of  their  duties.    It  does  not, 

Ch.  D.  674].  however,  follow  that  he  can  intrust 

(5)  Bacon  v.  Bacon,  5  Ves.  335.  his  agents  with  any  duties  which  they 

(c)  dough  v.  Bond,  3  M.  &  Or.  497  ;  are  willing  to  undertake,  or  pay  them 

[Be  Gasquoine,   (1894)   1    Ch.   (C.A.)  or  agree  to  pay  them  any  remunera- 

470].  tion  which  they  see  fit  to  demand. 

{d)    Joy    V.    Campbell,    1    Sch.    &  Thetrusteemustconsiderthesematters 

Lef.  341  ;    and  see   [Be  Speight,  22  for  himself,  and  the  Court  would  be 

Ch.  D.  (C.A.)  727  ;  9  App.  Cas.    1  ;]  disposed  to  support  any  conclusion  at 

Bacon  v.  Bacon,  5  Ves.  331,  and  com-  which  he  arrives,  however  erroneous, 

pare  Chambers  v.  Minchin,  7  Ves.  193,  provided  it  is  his  conclusion — that  is, 

and  Langford    v.    Gascoyne,   11   Ves.  the  outcome  of  such  consideration  as 

335 ;  and  see  Davis  v.  Spurling,  1  R.  might  reasonably  be  expected  to  be 

&  M.  66  ;  Munch  v.  Cockrell,  5  M.  &  given  to  a  like  matter  by  a  man  of 

Cr.  214  ;  Re  Bird,  16  L.  R.  Eq.  203  ;  ordinary  prudence,  guided   by  such 

[Be  Lord  De  Clifford's  Estate,  (1900)  2  rules   and    arguments    as    generally 

Ch.  707].  guide  such  a  man  in  his  own  affairs," 

[(e)  Learoyd  v.    Whiteley,  12  App.  per  Kekewich,  J.,  Re  Weall,  42  Ch.  D. 

Cas.    734 ;     see    Blyth    v.    Fladgate,  678,  citing  Speight  v.  Gaunt,  9  App. 

(1891)  1  Ch.  337,  360.     "A  trustee  is  Cas.  1  ;  and  see  Robinson  v.  Harldn, 

bound  to  exercise  discretion  in  the  (1896)  2  Ch.  415  ;  Bochfort  v,  Seaton, 

choice  of  his  agents,  but  so  long  as  he  (1896)  1  I.  R.  18.] 

selects  persons  properly  qualified  he  [(f)  9  App.  Cas.  1.] 
cannot  be  made  responsible  for  their 
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the  bankers  in  favour  of  the  creditors,  and  delivered  them  to  B., 
who  undertook  to  affix  his  signature,  and  delivered  them  to  the 
creditors,  and  B.  accordingly  signed  the  cheques,  and  placed  them 
in  his  desk,  whence  they  were  stolen,  and  presented  at  the  bank, 
and  paid ;  on  an  application  to  the  Court  to  make  A.  answerable. 
Sir  J.  Leach  was  of  opinion  that  the  delivery  of  the  cheques  by 
A.  to  B.  as  his  co-assignee,  was  an  act  done  of  necessity  in  the 
course  of  business,  and  that  he  was  not  responsible  for  the  sub- 
sequent loss  of  the  cheques  (a). 

[So  where  a  trustee,  desiring  to  invest  trust  funds,  employed  a 
broker  in  the  ordinary  course  of  business,  to  purchase  securities 
authorised  by  the  trust,  and  on  the  receipt  of  the  bought  note 
handed  over  a  cheque  for  the  purchase-money  to  the  broker,  who 
misappropriated  it,  the  trustee  was  not  liable  to  make  good  the 
loss  (&) ;  and  executors  who  employed  their  co  -  executor,  a 
stockbroker  of  good  reputation  and  trusted  by  the  testator,  to 
convert  railway  bonds  into  bonds  to  bearer,  for  the  purpose  of 
sale  and  in  a  regular  and  convenient  course  of  business,  were  held 
to  be  justified  "  by  necessity "  in  so  doing  (c).  But  a  trustee 
negotiating  with  a  municipal  corporation  through  a  broker,  for  a 
direct  loan  to  them,  would  not  be  justified  in  handing  over  the 
money  to  the  broker  for  payment  to  the  corporation,  for  "  there 
would  be  no  moral  necessity  or  sufficient  practical  reason  from  the 
usage  of  mankind  or  otherwise,"  to  justify  such  a  course  {d) ;  and 
a  trustee  who,  without  exercising  due  care  in  selection,  employed 
an  "outside"  broker,  and  departed  from  the  usual  course  of 
business  by  depositing  with  him  a  large  sum  for  investment  in  the 
future,  was  held  liable  to  make  good  a  consequent  loss  (e).  So 
where  trustees  of  a  fund  in  Scotland  allowed  the  proceeds  of  a 
bond  to  be  received  by  their  law  agent,  and  retained  by  him  un- 
invested for  rather  more  than  six  months,  they  were  held  liable 
to  replace  the  money  which  was  lost  in  consequence  of  their  so 
acting  (/) ;  and  inasmuch  as,  in  the  case  of  a  purchase  of  colonial 
or  other  inscribed  stocks,  it  is  not  the  usual  course  of  business  for 
purchasers  to  attend  personally  at  the  bank  and  accept  the  transfer, 
a  trustee  will  not  be  liable  for  the  fraud  of  his  co-trustee,  acting  as 
broker,  because  he  did  not  himself  so  attend  and  accept  such  a 

{a)  Ex  parte  Griffin,  2  Gl.  &  J.  114  ;  (C.A.)  470.] 

and  see  Wackerhath  v.  Powell,  Buck,  [(d)  Be  Upeigkt,  uhi  sup.] 

495  ;  S.  C.  2  Gl.  &  J.  151  ;  Kilhee  v.  [(e)   Robinson  v.  Harhin,  (1896)  2 

Sneyd,  2  Moll.  186.  Ch.  415.] 

[(6)  Re  Speight,  22  Ch.    D.   (C.A.)  [(/)  Wyman  v.  Paierson,  (1900)  A, 

727  ;  9  App.  Cas.  1.]  C.  (H.  L.  Sc.)  271.] 

[(c)    Be   Gasquoine,   (1894)    1    Ch, 
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transfer,  though  he  would  have  discovered  the  fraud  if  he  had 
done  so  (a).  ] 

7.  But  where  the  assignees  of  a  bankrupt  employed  an  attorney  Employment 

to  recover  debts  due  to  the  estate,  and  the  attorney  brought  l^  receive ^money. 
actions  and  received  the  money  and  absconded.  Sir  A.  Hart  held 
them  accountable  on  the  ground  that  there  was  no  necessity  for 
permitting  the  attorney  to  receive  one  shilling  of  the  money 
recovered  further  than  his  costs,  and  laid  it  down,  that  if  the 
attorney  received  the  money  one  day  and  became  insolvent  the 
next,  the  assignees  would  be  liable.  And  his  Lordship  said  the 
same  point  had  been  decided  in  an  unreported  case  before  Lord 
Eldon  (6).  Trustees  undoubtedly  must  not  let  the  rponey  lie  in 
the  hands  of  the  attorney,  but  that  they  must  not  suffer  it  to 
pass  through  his  hands  in  the  ordinary  course  of  business,  in 
the  recovery  of  a  debt  by  action,  was  beyond  any  previous  de- 
cision ;  unless,  as  suggested,  it  had  been  so  ruled  by  Lord  Eldon. 
However,  we  have  here  the  authority  of  Sir  A.  Hart,  that  the 
plaintiffs'  attorney  in  an  action  cannot  virtute  officii  sign  a  dis- 
charge, and  that  if  the  plaintiffs  empower  him  to  receive  the 
amount  recovered,  they  are  answerable  for  liis  receipts  as  for  the 
act  of  an  agent  improperly  appointed  to  sign  such  receipt. 

8.  [If  a  trustee  employs  an  agent  under  circumstances  which  [Liability  for 
justify  the  employment,  aiid  a  loss  arises  from  the  insolvency  of  '^^  ^  °  '^^'^^  '■' 
the  agent,  the  onus  is  on  the  person  seeking  to  make  the  trustee 

liable  for  the  loss,  to  show  that  it  was  attributable  to  the  default 
of  the  trustee  (c).] 

9.  A  trustee  or  executor  is  not  called  upon  to  take  any  security  Trustee  not  to 

,  ,  .  ,      , ,  ■  11^1  require  security 

from  the  agent ;  for  to  do  that  upon  every  occasion  would  tend  from  ^ia  agent, 
greatly  to  the  hindrance  of  business  {d). 

10.  Where  trust  money  is  to  be  transmitted  to  a  distance,  the  How  trust  money 
trustee  may  do  it  most  conveniently  and  securely  through  the 

medium  of  a  responsible  bank,  or  he  may  take  bills  drawn  by  a 
person  of  undoubted  credit,  and  payable  at  the  place  whither 
the  money  is  to  be  sent  (e).     But  the  money  must  be  paid  in  to  Payments  into 

•'  ^  ^  ■'  ^  .     bank  must  be  to 

the  account  of  the  trust  estate,  and  the  bills  must  be  taken  m  the  account  of 
favour  of  the  trustee  in  that  character,  and  if  he  neglect  these  ^^^  *™^''- 
precautions,  then,  if  the  bank  break,  or  the  bills  be  dishonoured, 

[(a)  Shepherd  v.  Harris,  (1905)  2  Ch.  Lord  Hardwicke. 

310.]  (e)  Knight  v.  E.  of  Plymouth,  1  Dick. 

(6)  Ex  parte  Townsend,  1  Moll.  139  ;  120  ;  8.  G.  3  Atk.  480 ;  recognised  Ex- 
see  Anon,  case,  12  Mod.  560  ;  Be  parte  Belchier,  Amb.  219,  and  Bouth  v. 
Fryer,  3  K.  &  J.  317.  Howell,  3  Ves.  566  ;  Joy  v.  Campbell, 

[(c)  Be  Brier,  26  Ch.  D.  (C.A.)  238.]  1  Sell.  &  Lef.  341  ;  and  see  Wren  v. 

(d)  Ex  parte  Belchier,  Amb.  220,  per  Kirton,  H  Ves.  380,  385. 
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Rule  at  law  aa  to 
liability  of  exe- 
cutors. 


Delegation  of  a 

diaoretiouary 

trust. 


Not  permitted, 
though  to  a 
co-trustee. 


the    trustee    will    be    liable    for    the    loss    to    the    cestuis  que 
trust  (a). 

11.  The  rule  formerly  applied  to  executors  in  a  Court  of  Law 
seems  to  have  been  somewhat  different  from  that  established  in 
Courts  of  Equity.  An  executor  once  become  responsible  by 
actual  receipt  of  any  part  of  the  assets  could  not  at  law  have 
founded  his  discharge  in  respect  thereof  as  against  a  creditor, 
either  by  a  plea  of  reasonable  confidence  disappointed,  or  a  loss 
not  occasioned  by  any  negligence  or  default;  as  if  an  executor 
transmitted  a  sum  to  his  co-executor  under  circumstances  that 
in  equity  would  have  justified  the  confidence,  a  Court  of  law 
would  still  have  held  him  responsible  for  any  misapplication  by 
the  co-executor,  and  would  not  allow  him  to  plead  plene  adminis- 
travit  (&).  But  now  that  [the  rules  of  equity  prevail  over  the 
rules  of  the  common  law  where  they  conflict,  the  distinction  has 
disappeared  (c)]. 

12.  If  the  trust  be  of  a  discretionary  character,  not  only  is 
the  trustee  answerable  for  all  the  mischievous  consequences  of 
the  delegation,  but  the  exercise  of  the  discretion  by  the  sub- 
stitute will  be  actually  void  {d). 

Thus  an  advowson  was  vested  in  twenty-five  of  the  principal 
inhabitants  of  a  parish  upon  trust  to  elect  and  present  a  proper 
preacher,  and  some  of  the  trustees  having  deputed  proxies  to 
vote  at  the  election.  Lord  Hardwicke  held  that,  as  the  election  had 
been  conducted  in  this  manner,  it  could  not  be  supported  (e). 

[Trustees  may,  however,  enquire  what  are  the  wishes  and 
opinions  of  others,  especially  of  those  who  are  interested,  before 
finally  determining  what  in  the  exercise  of  their  own  discretion 
they  think  expedient,  and  will  not  be  held  to  act  against  their 
own  judgment,  if  they  should  in  the  end  disregard  objections  to 
which  they  had  previously  given  weight  (/).] 

13.  And  a  discretionary  trust  can  no  more  be  delegated  to  a 
co-executor  or  co-trustee  than  to   a   stranger  {g).     Thus,  where   a 


sum   of    money   was 


to   three   executors    upon   trust  to 


(o)  See  Wren  v.  Kirton,  11  Ves.  380, 
381  ;  Massey  v.  Banner,  1  J.  &  W. 
247.  [As  to  payments  through  bank 
under  Public  Trustee  Act,  1906,  see 
post  Chap.  XXIII.] 

(6)  Gross  V.  Smith,  7  East,  246; 
and  see  Jones  v.  Lewis,  2  Ves.  241. 

[(c)  Judicature  Act,  1873  (36  &  37 
Vict.  c.  66),  s.  25,  sub-s.  11 ;  Job  v. 
Job,  6  Ch.  D.  562  ;  and  see  Re 
Badcliffe,    7   Ch.    D.   733  ;    Vibart  v. 


Coles,  24  Q.  B.  D.  (C.A.)  364.] 

(d)  See  Alexander  v.  Alexander,  2 
Ves.  643  ;  Bradford  v.  Belfield,  2  Sim. 
264  ;  Hitch  v.  Leworthy,  2  Hare,  200. 

(e)  Attorney-General  v.  Scott,  1  Ves. 
413,  see  417  ;  Wilson  v.  Dennison, 
Amb.  82  -,8.0.7  B.  P.  C.  296. 

[(f)  Fraser  v.  Murdoch,  6  App.  Cas. 
855.] 

(g)  Crewe  v.  Dicken,  4  Ves.  97. 
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distribute  in  charity  at  their  own  discretion,  and  the  executors 
assumed  each  the  independent  control  of  one-third,  Lord  Hard- 
wicke  said :  "  I  am  of  opinion  the  executors  could  not  divide  the 
charity  into  three  parts,  and  each  executor  nominate  a  third 
absolutely,  because  the  determination  of  the  property  of  every 
object  was  left  by  the  testator  to  the  direction  of  all  the 
executors  "  (a). 

14.  Of  course  if  a  trustee  convey  the  estate,  the  mere  transfer  Transfer  of  the 
of  the  estate  will  not  have  the  effect  of  carrying  with  it  the  ^^"^'^^.^^'^'g^^^^^ 
trust  or  power  to  the  grantee  (h).     And  so  if  a  trustee  devise  the  power, 
estate,  the  devisee  cannot  administer  a  discretionary  trust  unless 

the  original  settlement  contemplated  such  an  event,  and  by 
vesting  the  powers  in  the  trustee  and  his  assigns,  annexed  the 
powers  to  the  estate  in  the  hands  of  the  devisee  (c). 

15.  It  must  be  noticed  that  the  appointment  of  an  attorney  or  Delegation  dia- 

11  J  7       J  •  J    ii        J        ■       -iTT-1  tinguished  from 

proxy  IS  not  in  all  cases  a  delegation  or  the  trust.  When  the  appointment  of 
trustee  has  resolved  in  his  own  mind  in  what  manner  to  exercise  *  vt^°'^j- 
his  discretion,  he  cannot  be  said  to  delegate  any  part  of  the  con- 
fidence if  he  merely  execute  the  deed  by  attorney,  or  signify  his 
will  by  proxy.  Thus  in  the  case  before  cited  {d),  where  the 
trust  was  to  elect  and  present  a  proper  clerk  to  a  benefice.  Lord 
Hardwicke  had  no  doubt  that  so  far  as  related  to  the  mere  act 
of  presentation,  the  trustees,  having  themselves  fixed  upon  the 
object,  might  have  signed  the  presentation  by  proxy ;  "  a  trustee 
who  had  a  legal  estate  might  make  an  attorney  to  do  legal  acts." 

[16.' Trustees  who  are  exercising  the  statutory  power  of  sale  [Appointment  of 
conferred  by  the  Lands  Clauses  Consolidation  Act,  1845,  cannot  ^"^"^^^y"^'] 
appoint  one  of  themselves  to  be  the  surveyor  to  value  the  land 
under  the  9th  section  of  the  Act,  for  the  appointment  of  a  sur- 
veyor under  that  section  is  intended  as  a  check  on  the  action  of 
the  trustees  (e).] 

Thirdly.     In  the  case  of  co-trustees  the  of&ce  is  a  joint  one. 
1.  Where   the  administration   of   the    trust  is   vested  in   co- Trust  a  joint 
trustees,  they  all  form  as  it  were  but  one  collective  trustee,  and  °  °^" 

(a)  Attorney-General  v.  Gleg,  1  Atk.  (c)  Re  Burtt's  Estate,  1  Drew.  319  ; 
356.                                                             and  see  ante,  p.  257  ;   [but  see  Osborne 

(b)  Crewe  v.  Dicken,  4  Ves.  97,  see      to  Bowlett,  13  Ch.  D.  774]. 

lOO  ;  Doyleyw.  Attorney-General,  2  Eq.  (d)  Attorney-General  v.  Scott,  1  Ves. 

Ca.  Ab.  194  ;  Bradford  v.  Belfield,  2  413 ;  and  see  Ex  parte  Bigby,  19  Ves. 

Sim.  264  ;  Cole  v..  Wade,. 16  Ves.  47,  463. 

p_er  Sir  W.  Grant ;   Kingham  v.  Lee,  [(e)  Peters  v.  Lewes  and  East  Grin- 
lb  Sim.   400,  per  Sir  L.   Shadwell ;.  stead  Railway  Gompany,l6Gh.  J).  703; 
[and  see  Be  Rumney,  (1897)  2   Ob.  18  Cb.  D.  (CA.)  429.1 
(O.A.)351]. 
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therefore  must  execute  the  duties  of  the  office  in  their  joint 
capacity  (a).  It  is  not  uncommon  to  hear  one  of  several  trustees 
spoken  of  as  the  acting  trustee,  but  the  Court  knows  no  such 
distinction ;  all  who  accept  the  office  are  in  the  eyes  of  the  law 
acting  trustees.  If  any  one  refuse  or  be  incapable  to  join,  it  is 
not  competent  for  the  others  to  proceed  without  him,  but  the 
administration  of  the  trust  must  in  that  case  devolve  upon  the 
Court  (&).  However,  the  act  of  one  trustee  done  with  the  sanc- 
tion and  approval  of  a  co-trustee  may  be  regarded  as  the  act 
of  both  (c).  But  such  sanction  or  approval  must  be  strictly 
proved  {d). 

[2.  Notice  of  an  intention  to  exercise  a  right  of  renewal  of  a 
lease  of  property  vested  in  several  trustees  is  good  if  served  upon 
one  only  of  the  trustees  (e).] 

3.  A  receipt  for  money  must,  in  the  absence  of  a  receipt  clause 
specially  worded,  receive  the  joint  authentication  of  the  whole 
body  of  trustees,  and  not  of  the  majority  merely,  or  it  will  not 
be  valid  (/).  And  therefore  where  the  trustees  are  numerous,  it 
is  common  in  orders  of  the  Court  to  insert  a  special  direction 
that  the  moneys  may  be  paid  to  any  two  or  more  of  them  {g). 

4.  Again,  if  a  debtor  to  the  trust  becomes  bankrupt,  all  the 
trustees  should  join  in  the  proof  (A),  but  under  particular  cir- 
cumstances the  Court  will  make  an  order  for  some  of  the 
trustees  to  prove,  but  even  then  the  Court  has  occasionally  in- 
serted a  direction  that  the  dividends  shall  be  payable  to  all  the 
trustees  {i). 

5.  If  a  mortgage  be  made  to  two  trustees  so  described  and  the 
statutory  period  elapse,  an  interim  acknowledgment  by  one  of  the 
trustees  will  not  prevent  the  operation  of  the  Statute  of  Limita- 
tions in  bar  of  redemption  {j). 

6.  Where  there  are  several  trustees,  and  the  trust  is  of  a  public 


(a)  See  Ex  parte  Griffin,  2  Gl.  & 
J.  116  ;  [Re  Lever,  76  L.  T.  N.S.  71  ; 
as  to  tlie  effect  of  a  special  direction 
that  all  the  powers  of  the  trustees 
should,  be  exercised  by  the  testator's 
son  so  long  as  he  was  a  trustee,  see 
Arnott  V.  Arnott,  (1899)  1  I.  R.  201]. 

(b)  Doily  V.  Sherratit,  2  Eq.  Ca. 
Ab.  742,  marginal  note  to  (D).  Be 
Congregational  Church,  SmethwicJc, 
W.  N.  1866,  p.  196  ;  [Luke  v.  South 
Kensington  Hotel  Company,  7  Oh.  D. 
789  ;  11  Ch.  D.  (CA.)  121]. 

(fl)  Messeena  v.  Garr,  9  L.  E.  Eq. 
260  ;  [and  see  Brazier  v.  Camp,  63 
L.  J.  y.  B.  257]. 


(d)  See  Lee  v.  Sankey,  15  L.  R.  Eq. 
204. 

[(e)  Nicholson  v.  Smith,  22  Ch.  D. 
640.] 

(/)  Walker  v.  Symonds,  3  Sw.  63  ; 
Hall  V.  Franck,  11  Beav.  519  ;  Lee  v. 
Sankey,  15  L.  R.  Eq.  204. 

(g)  See  Attorney-General  v.  Brick- 
dale,  8  Beav.  223. " 

(h)  Ex  parte  Smith,  1  Deac.  391 ,  per 
Sir  T.  Erskine. 

(i)  Ex  parte  Svviih,  1  Deac.  385. 

(j )  Richardson  v.  Younge,  6  L.  R. 
Ch.  App.  478  ;  [and  see  Re  Macdonald, 
(1897)  2  Ch.  181,  post,  Chap.  XVIII. 
s.  2]. 
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character,  the  act  of  the  majority  is  held  to  be  the  act  of  the  whole 
number  (a) ;  as  where  there  were  seven  trustees  and  they  met  for 
the  purpose  of  electing  a  schoolmaster,  and  at  the  meeting  five  of 
the  trustees  concurred  in  the  appointment,  but  two  dissented,  the 
act  of  the  majority  was  considered  to  bind  the  minority  (b).  But  of 
course  the  act  of  the  majority  does  not  bind  the  minority,  so  far  as 
the  act  is  beyond  the  proper  sphere  of  the  duty  of  the  trustees  (c). 
[Nor  can  a  majority,  in  the  absence  of  express  statutory  authority, 
pass  the  legal  estate  which  is  vested  in  all  (tZ).]  And  when  a 
special  power  is  given  to  trustees,  it  cannot  be  exercised  by  the 
majority  only,  but  all  must  join  (e).  Now,  by  the  Charitable 
Trusts  Act,  1869  (32  &  33  Vict.  c.  110),  s.  12,  it  is  enacted  that  a 
majority  of  charity  trustees  present  at  a  meeting  duly  constituted, 
and  voting,  shall  have,  and  be  deemed  to  have  always  had,  the 
same  power  of  disposition  over  the  charity  property  as  if  it  were 
the  act  of  the  whole  body ;  and  by  the  13  th  section  the  majority 
of  the  charity  trustees  may,  with  the  sanction  of  the  Charity 
Commissioners,  sue  as  if  they  were  the  sole  trustees. 

7.  Where  a  numerous  body  are  appointed  trustees  by  the  Court,  Trustees  of 
as  in  cases  of  charity,  the  Court  sometimes,  for  greater  convenience,  Quo"um.' 
annexes  to  the  order  a  direction  that  part  of  them  shall  form  a 
quorum. 

[By  the  Copyhold  Act,  1894  (/),  sect.  44,  sub-sect.  2,  where  the  [Enfranohiee- 
lords  or  the  tenants  of  copyholds  are  trustees,  and  one  or  more  of  ™^"'i,°ij  i 
the  trustees  is  abroad,  or  is  incapable,  or  refuses  to  act,  any  proceed- 
ings necessary  to  be  done  by  the  trustees  for  effecting  an  enfranchise- 
ment under  the  Act  may  be  done  by  the  other  trustee  or  trustees.] 

8.  If  stock  be  standing  in  the  names  of  several  co-trustees,  Dividends  and 
then,  as  they  are  joint  tenants,  and  the  Bank  does  not  recognise  ^^'^*^' 

the  trust,  any  one  of  them  may  receive  the  dividends,  though 
all  must  join  in  the  sale  of  the  corpus ;  and  the  Court  itself  has 
occasionally  directed  the  dividends  of  stock,  standing  under 
its  control,  to  be  paid  to  one  of  several  trustees  (^r).  And  in  the 
case  of  Bank  annuities  standing  to  the  credit  of  trustees  of  a 
charity,  the  Court,  to  prevent  the  necessity  of  recurring  applica- 
tions on  changes  of  trustees,  made  an  order  for  payment  of  the 

{a)  Wilkinson  v.  Malin,  2  Tyr.  544  ;  [(d)  Be  Ebsworth  and  Tidy's  Contract, 

Perry  v.  Shipway,  1  Giff.  1  ;  and  see  42  Oh.  D.  (C.A.)  23.] 

Attorney-General  v.  Shearman,  2  Beav.  (e)  See  Be   Congregational  Church, 

104 ;  Attorney-General  v.  Cuming,  2  Smethwiclc,  W.  N.  1866,  p.  196. 

Y.  &  C.  C.  0. 139 ;  Younger  v.  Welham,  [(/ )  57  &  58  Vict.  c.  46.] 

3  Sw.  180.  \g)  Be   Coidson's  Settlement,    17   L. 

(6)  Wilkinson  V.  Malin,  2  Tyr.  572.  T.  N.S.  27. 

(c)  Ward  V.  Hipioell,  3  Gift'.  547. 
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dividends  "to  the  trustees  or  any  two  of  them  or  to  other  the 
trustees  for  the  time  being  or  any  two  of  them  "  (a),  and  in  another 
case  for  payment  to  the  "trustees  for  the  time  being  or  one  of 
them  "  (h).  Where  there  are  co-trustees  of  lands,  any  one  of  them 
may  receive  the  rents,  though  all  must  concur  in  a  conveyance  (c). 
But  if  there  be  two  trustees,  and  one  of  them  receives  the  rents 
and  misapplies  them,  and  the  other  trustee  has  notice  of  this,  it  is 
the  duty  of  such  other  trustee  to  serve  a  notice  on  the  tenants 
not  to  pay  their  rents  to  the  defaulting  trustee  alone,  and  if  he 
omit  to  do  this,  or  to  take  the  necessary  steps  for  insuring  the 
safety  of  the  rents,  as  against  the  defaulting  trustee,  he  will 
himself  become  liable  (d). 

9.  As  co-trustees  are  a  joint  body,  the  Court  requires  them, 
unless  under  special  circumstances,  to  defend  a  suit  jointly,  and 
if  they  sever,  the  extra  costs  thereby  occasioned  must  be  borne  by 
the  defaulting  party  (e).  It  is  conceived  that  this  rule,  so  strictlj' 
observed  in  Court,  must  not  be  lost  sight  of  in  transactions  out 
of  Court,  and  that  co-trustees  are  bound,  unless  they  can  show 
good  reason  to  the  contrary,  to  act  by  the  same  solicitor  and  the 
same  counsel.  It  would  be  a  strange  anomaly  if  four  trustees 
were  allowed  only  one  solicitor  and  one  counsel  in  Court,  and  four 
separate  solicitors  and  four  separate  counsels  out  of  Court.  Every 
trustee  should  be  prepared  to  act  in  harmony  with  his  co-trustees, 
or  he  should  not  accept  the  office.  It  may  be  said  that  as  each 
trustee  is  responsible  for  the  due  administration  of  the  trust,  he 
ought  to  be  at  liberty  to  employ  a  professional  adviser  of  his 
own  choosing,  but  this  argument  would  a  fortiori  apply  to  so 
important  a  matter  as  the  defence  of  a  suit,  and  yet  there 
the  Court  pays  no  attention  to  it. 


(a)  Milne  v.  Gilhart,  W.  N.  1875,  p. 
128. 

(6)  In  re  Foy's  Trusts,  33  L.  T.  N.S. 
161  ;  23  W.  R.  744.  [The  National 
Debt  Act,  1889  (52  Vict.  c.  6,  s.  4), 
provides  that  where  two  or  more 
persons  are  registered  as  joint  holders 
of  stock  (by  which  is  meant  all  stock 
of  any  company  or  corporation,  funds 
or  annuities,  transferable  in  the  books 
of  the  Bank  of  England  or  of  Ireland), 
any  one  of  those  persons  may  give  an 
effectual  receipt  for  any  dividend  on 
the  stock  unless  notice  to  the  contrary 
has  been  given  to  the  bank  by  any 
other  of  the  holders.] 

(c)  See  Townley  v.  Sherhm-ne,  Bridg. 
35  ;  Willimns  v.  Nixon,  2  Beav.  472  ; 
Gouldsworth  v.  Knight,  11  M.  &  W. 
337  ;  [and  see  lie  Ebsworth  &  Tidy,  42 


Ch.  D.  (C.A.)  23]. 

(d)  Gough  v.  Smith,  W.  N.  1872, 
p.  18 ;  reversed  under  a  different 
state  of  circumstances,  W.  N.  1872, 
p.  66. 

[(e)Seei2eJsaac,(1897)lCh.(C.A.)251. 
If  one  of  the  trustees  be  a  defaulter  or 
indebted  to  the  trust  estate,  the  other 
trustees  will  be  justified  in  severing 
from  him,  Smith  v.  Dale,  18  Ch.  D. 
516,  518  ;  and  see  Williams  v.  Wight, 
W.  N.  1890,  p.  60,  where  the  executors 
of  one  trustee  and  the  administrator 
of  the  other  were,  under  the  circum- 
stances, held  entitled  to  appear  by 
separate  solicitors  ;  and  as  to  tbe  form 
of  order  where  the  severing  trustee 
has  done  useful  work  in  the  adminis- 
tration of  the  trust  estate,  see  Re  Isaac, 
ubi  sttp.] 
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Fourthly.  On  the  death  of  one  trustee,  the  joint  office  survives.  Survivorship  of 
1.  It  is  a  well-known  maxim  that  a  hare  authority  committed 
to  several  persons  is  determined  by  the  death  of  any  one ;  but,  if 
coupled  with  an  interest,  it  passes  to  the  survivors  (a).  Thus,  the 
committees  of,  a  lunatic's  estate  are  regarded  in  the  light  of  mere 
bailiffs  without  a  spark  of  interest,  and  if  one  of  them  die,  the 
office  is  immediately  extinguished  (5).  [And  where  under  an  order 
for  maintenance  two  trustees  were  directed  to  pay  the  income  of 
a  trust  fund  to  the  mother  of  an  infant  for  the  maintenance  of 
the  infant  during  her  minority,  and  one  of  the  trustees  died  and 
the  survivor  continued  the  payments,  it  was  held  by  Sir  G.  Jessel 
M.E.,  that  the  trust  for  maintenance  arose  only  under  the  order, 
and  did  not  survive  (c) ;  but  this  view  was  not  acquiesced  in  by 
the  Court  of  Appeal,  and  a  distinction  was  drawn  between  a 
power  and  a  positive  direction  involving  no  discretion  {d)^  But 
an  executorship  or  administratorship  survives  (c) ;  for  "  if,"  says 
Lord  Talbot,  "  a  joint  estate  at  law  will  survive,  why  shall  not  a 
joint  administration,  when  they  both  have  a  joint  estate  in  it?"  (/). 
So  a  testamentary  guardianship  vests  in  the  survivors  {g),  for, 
as  guardians  may  bring  actions  and  avow  in  their  own  names, 
may  grant  leases  during  the  minority  of  the  ward,  and  demise 
copyholds  even  in  reversion  as  lords  2^'>'o  tempore,  it  is  evident 
they  have  an  interest  (h).  It  follows  that  as  co-trustees  have  an 
authority  coupled  with  an  estate  or  interest,  their  office  also 
must  be  impressed  with  the  quality  of   survivorship  {%):   as   if 

(a)  Co.  Lit.  113  a,  181  b  ;  Butkr  v.  [(c)  Brown  v.  Smith,  10  Ch.  D.  (C.A.) 

Bray,  Dyer,  189  b  ;  Attorney-General  377  ;  46  L.  J.  N.S.  Ch.  866.] 

V.  Oleg,  1  Atk.  356  ;  S.  G.  Amb.  584  ;  [{d)  Browne. Smith,  10 Ch.  D.  (C.A.) 

Goulds.  2,  pi.  4  ;  Peyton  v.  Bury,  2  P.  377,  382.] 

W.  628  ;  Mansell  v.   Vaughan,  Wilm.  (e)  Adams  v.  Buckland,  2  Vern.  514 ; 

49  ;  Eyre  v.  Gountess  of  Shaftesbury,  Hudson  v.  Hudson,  Cas.  t.  Talb.  127. 

2  P.  "W.   108,   121,   124;  [Be  Bacon,  (/)  Hudson  v.  Hudson,  Cas.  t.Talh. 

(1907)   1   Ch.   475.     In   the  case  of  129. 

trusts  constituted   after    or    created  [(g)  See   Guardianship   of  Infants 

by  instruments  coming  into  operation  Act,  1886  (49  &  50  Vict.  c.  27),  s.  4, 

after  the  31st  Dec.  1881,  the  Trustee  as  to  guardians  under  that  Act.] 

Act,  1893  (56  &  57  Vict.  c.  53),  s.  22,  (h)  Eyre  v.  Gountess  of  Shaftesbury, 

provides  that  a  power  or  trust  given  2  P.  W.  102.     But  if  joint  guardians 

to  or  vested  in  two  or  more  trustees  be  appointed  by  the  Court,  the  oiEce, 

jointly,  may,  svxbject  to  any  direction  on  the  death  of  one,  is  at  an  end ; 

to  the  contrary,  be  exercised  or  per-  Bradshaw  v.  Bradshaw,  1  Russ.  528  ; 

formed  by  the  survivor  or  survivors  Hall  v.  Jones,  2  Sim.  41  ;  [Simpson  on 

of  them  for  the  time  being].  Infants,  2nd.  ed.  p.  248]. 

(6)  Ex  parte  Lyne,  Cas.  t.  Talbot,  (i)  Hudson  v.  Hudson,  Cas.  t.  Talb. 

143.    I^By  the   Ltmaoy  Rules,  1892,  129,per  Lord  Talbot ;  Co.  Lit.  113  a  ; 

r.  69,  the  Court  may  by  order  direct  Attorney-General  v.  Glegg,  Amb.  585, 

that  the  custody  of  the  estate  or  person  per  Lord   Hardwicke  ;   Gwilliams  v. 

shall   continue   to   the   surviving  or  Bowel,    Hard.     204; 

continuing  committees  or  committee.]  Mathew,  Toth.  168, 
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land  be  vested  in  two  trustees  upon  trust  to  sell  and  one  of  them 
dies,  the  other  may  sell  (a) ;  and  if  an  advowson  be  conveyed  to 
trustees  upon  trust  to  present  a  proper  clerk,  the  survivors  or 
survivor  may  present  (&).  Otherwise,  indeed,  the  more  pre- 
caution a  person  took  by  increasing  the  number  of  the  trustees, 
the  greater  would  be  the  chance  of  the  abrupt  determination  of 
the  trust  by  the  death  of  any  one.  Even  where  the  trust  was  to 
raise  the  sum  of  2000^.  out  of  the  testator's  estate  "by  sale  or 
otherwise,  at  the  discretion  of  his  trustees,  who  should  invest  the 
same  in  the  names  of  the  said  trustees  upon  trust,"  &c.,  and  one 
of  the  two  trustees  died,  and  the  survivor  sold,  Vice- Chancellor 
Wood  decided  that  the  survivor  could  make  a  good  title.  "I 
find,"  he  said,  "  a  clear  estate  in  the  vendor,  and  a  clear  duty  to 
perform.  Is  it  to  be  said  that  the  sale  is  a  breach  of  trust  because 
the  co-trustee  is  dead  ?  If  I  were  to  lay  down  such  a  rule,  it 
would  come  to  this,  that  wherever  an  estate  was  vested  in  two 
or  more  trustees  to  raise  a  sum  by  sale  or  mortgage,  you  must 
come  to  the  Court  on  the  death  of  one  of  the  trustees ''  (c). 

2.  The  survivorship  of  the  trust  will  not  be  defeated  because 
the  settlement  contains  a  power  for  restoring  the  original  number 
of  trustees  by  new  appointments  (d) :  unless  there  be  something 
in  the  instrument  that  specially  manifests  such  an  intention  (e). 
Even  in  an  Act  of  Parliament,  which  declared  in  very  strong 
terms  that  the  survivors  should  (/),  and  they  ivere  thej-ehy  required 
to  appoint  new  trustees,  the  Court  said  the  proviso  was  analogous 
to  the  common  one  in  settlements,  and  expressed  an  opinion  (for 
the  decision  was  upon  another  point),  that  the  clause  was  not 
imperative,  but  merely  of  a  directory  character  (^). 


Trustee  not  liable      Fifthly.     One  trustee  shall  not  be  liaMe  for  the  acts  or  defaults 

for  his  oo-trustee.  ^f  j^jg  co-trustee. 


(a)  See  Co.  Lit.  113  a  ;  Warhurton 
V.  Sandys,  14  Sim.  622 ;  Watson  v. 
Pearson,  2  Exch.  594 ;  [Re  Bacon, 
(1907)  1  Ch.  475]. 

(h)  See  Attorney-General  v.  Bishop 
of  Lichfield,  5  Ves.  825  ;  Attomey- 
Oeneral  v.  Guming,  2  Y.  &  C.  C.  C. 
139.  If  two  trustees  employ  a  soli- 
citor, the  surviving  trustee  may  obtain 
a  decree  for  an  account  against  the 
solicitor  without  making  the  represen- 
tative of  the  deceased  trustee  a  party  ; 
Slater  v.  Wheeler,  9  Sim.  156. 

(c)  Lane  v.  Dehenham,  11  Hare,  188 ; 
and  see  Hind  v.  Poole,  1  K.  &  J.  383. 

(d)  See  Doe  v.  Godwin,  1  D,  &  li. 


259 ;  Warhurton  v.  Sandys,  14  Sim. 
622 ;  compare  Townsend  v.  Wilson, 
1  B.  &  Aid.  608,  with  Hall  v.  Dewes, 
Jac.  193  ;  and  see  Attorney-General  v. 
Floyer,  2  Vern.  748  ;  Jacob  v.  Lucas, 
1  Beav.  436  :  Attorney  -  General  v. 
Cuming,  2  Y.  &  C.  C.  C.  139. 

(e)  Foley  v.  Wontner,  2  J.  &  W.  245  ; 
and.  see  Jacob  v.  Lucas,  1  Beav.  436. 

(/)  As  to  the  force  of  the  words 
"  shall  and  may  "  in  an  Act  of  Parlia- 
ment, see  Attorney-General  v.  Lock,  3 
Atk.  166  ;  Stamper  v.  Millar,  Id.  212  ; 
Bex  V.  Flockwood,  2  Chit.  Eep.  252. 

(g)  Doe  V.  Godwin,  1  D.  &  R.  259, 
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] .  This  canon  appears  to  have  been  first  established  by  the  case  Townley  v, 
of  Townley  v.  Sherborne  (a)  in  the  reign  of  Charles  the  First.  Sherborne. 

A.,  B.,  C,  and  D.  were  trustees  of  some  leasehold  premises.     A. 
and  B.  collected  the  rents  during  the  first  year  and  a  half,  and 
signed  acquittances ;  but  from  that  period  the  rents  were  uniformly 
received  by  an  assign  of  C.     The  liability  of  A.  and  B.  during  the 
first  year  and  a  half  was  undisputed,  but  the  question  was  raised 
whether  they  were  not  also  chargeable  with  the  rents  which  had 
accrued  subsequently,  but  had  never  come  to  their  hands.     "  The 
Lord  Keeper  Coventry,"  says  the  reporter,  ''  considered  the  case  to 
be  of  great  consequence,  and  thought  not  to  determine  the  same 
suddenly,  but  to  advise  thereof,  and  desired  the  Lords  the  Judges 
Assistant  to  take  the  same  into  their  serious  consideration,  whereby 
some  course  might  be  settled  that  parties  trustees  might  not  be 
too  much  punished,  lest  it  thould  dishearten  men  to  take  any 
trust  which  would  be  inconvenient  on  the  one  side,  nor  that  too 
much  liberty  should  be  given  to  parties  trustees,  lest  they  should 
be  emboldened  to  break  the  trust  imposed  on  them,  and  so  be  as 
much  prejudicial  on  the  other  side.     And  the  Lord  Keeper  and 
the  Lords  the  Judges  Assistant  afterwards  conferring  together,  and 
upon  mature   deliberation   conceiving   the   case   to   be   of  great 
importance,  his  Lordship  was  pleased  to  call  unto  him  also  Mr 
Justice  Crook,  Mr  Justice   Barcley,  and  Mr  Justice    Crawley,  for 
their  assistance  also  in  the  same,  and  appointed  precedents  to  he 
looked  over  as  well  in  the  Court  of  Chancery  as  in  other  courts,  if 
any  could  be  found  touching  the  point  in  question ;  whereupon 
several  precedents  were  produced  before  them,  some  in  the  Court 
of  Chancery  and  some  in  the  Court   of   Wards,  where   parties 
trustees   were   chargeable   only   according   to   their    several  and 
respective  receipts,  and  not  one  to  answer  for  the  other,  but  no 
precedent  to  the  contrary  was  produced  to  them.     Whereupon  his 
Lordship,  after  long  and  mature  deliberation  on  the  case,  and  serious 
advice  with  all  the  said  Judges,  did  this  day  in  open  Court  declare 
the  resolution  of  his  Lordship  and  the  said  Judges — That  where 
lands  or  leases  were  conveyed  to  two  or  more  upon  trust,  and  one 
of  them  receives  all   or  the  most  part  of  the  profits,  and  after 
dyeth  or  decayed  in  his  estate,  his  co-trustee  shall  not  be  charged 
or  be  compelled   in  the  Court  of   Chancery  to   answer  for  the 
receipts  of  him  so  dying  or  decayed,  unless  some  practice,  fraud, 
or  evil  dealing  appear  to  have  been  in  them  to  prejudice  the  trust ; 
for  they  being  by  law  joint  tenants  or  tetianis  in  common,  every  one 

(a)  Bridg.  35 ;  and  see  Leigh  v.  Barry,  3  Atk.  584  ;  Anon,  case,  1 2  Mod.  560. 
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hy  law  may  receive  either  all  or  as  much  of  the  profits  as  he  can  come 
hy.  It  is  no  breach  of  trust  to  permit  one  of  the  trustees  to  receive 
all  or  the  most  part  of  the  profits,  it  falling  out  many  times  that 
some  of  the  trustees  live  far  from  the  lands  and  are  put  in  trust 
out  of  other  respects  than  to  be  troubled  with  the  receipt  of  the 
profits.  But  his  Lordship  and  the  said  Judges  did  resolve,  that 
if  upon  the  proofs  or  circumstances  the  Court  should  be  satisfied 
that  there  had  been  any  dolus  malus,  or  any  evil  practice,  fraud, 
or  ill  intent  in  him  that  permitted  his  companion  to  receive 
the  whole  profits,  he  should  be  charged  though  he  received 
nothing." 
Trustee  not  liable  2.  Co-trustees  (a)  (as  was  determined  in  Townley  v.  Sherborne), 
^ormffi  in  receipts,  were /o?'97ierZ2/ Considered  responsible  for  money  if  they  joined  in 
signing  the  receipt  for  it ;  but  in  later  times  the  rule  has  been 
established,  that  a  trustee  who  joins  in  a  receipt  for  conformity, 
but  without  receiving,  shall  not  be  answerable  for  a  misapplication 
by  the  trustee  who  receives  (h).  Where  the  administration  of  the 
trust  is  vested  in  co-trustees,  a  receipt  for  money  paid  to  the 
account  of  the  trust  must  be  authenticated  by  the  signature  of  all 
the  trustees  in  their  joint  capacity,  and  it  would  be  tyranny  to 
punish  a  trustee  for  an  act  which  the  very  nature  of  his  office 
will  not  permit  him  to  decline. 
But  he  must  3.  But  it  lies  upon  a  trustee  who  joins  in  a  receipt  to  show 

did  not  actually    ^^^^  the  money  acknowledged  to  have  been  received  by  all  was 
receive.  in  fact  received  by  the   other   or  others,  and  that  he  himself 

joined  only  for   conformity  (c).     In  the  absence  of  all  evidence, 
the  effect  of  a  joint  receipt  is  to  charge  each  of  the  trustees  in 


(a)  Townley  v,  Sherhorne,  Bridg,  35  ; 
Spalding  v.  Shalmer,  1  Vern.  303 ; 
Sadler  v.  Hobbs,  2  B.  C.  C.  114 ;  and 
see  Bradwell  v.  GatchpoU,  cited  Walker 
V.  Symonds,  3  S\v.  78,  note  (a)  ;  but 
said  by  Lord  Cowper,  Fellows  v.  Mit- 
chell, 2  Vern.  516,  to  be  contrary  to 
natural  justice. 

(6)  Be  Fryer,  3  K.  &  J.  317; 
Brice  v.  Stokes,  11  Ves.  324,  per  Lord 
Eldon  ;  Harden  v.  Parsons,  1  Eden, 
147,  per  Lord  Northington ;  Westley  v. 
Clarke,  1  Eden,  359,  per  euniem; 
Heaton  v.  Harriot,  cited  Aplyn  v. 
Brewer,  Pr.  Cli.  173;  Ex  parte  Belchier, 
Amb.  219,perLord  Hardwicke  ;  Leigh 
V.  Barry,  3  Atk.  584,  per  eundemy 
Fellows  V.  Mitchell,  1  P.  W.  81 ;  Gregory 
V.  Gregory.  2  Y.  &  C.  316,  per  Baron 
Alderson ;'  Sadler  v.  Hobbs,  2  B.  C.  C. 
117,  per  Lord  Thurlow  ;  Ghambers  v. 
Minchin,  7  Ves.  198,  per  Lord  Eldon  ; 


Lord  Shipbrook  v.  Lord  Hinchinbrooh 
16  Ves.  479,  per  eundem ;  Harrison  v. 
Graham,  3  Hill's  MSS.  239,  per  Lord 
Hardwicke,  cited  1  P.  W.  241,  6th  ed. 
note  (y)  ;  Garsey  v.  Barsham,  cited  Joy 
V.  Gampbell,  1  Sch.  &  Lef.  344,  per 
eundem ;  Anon,  case,  Mosely,  35  ;  Ex 
parte  Wackerbath,  2  Gl.  &  J.  151. 
[But  the  rule,  it  is  conceived,  is  inap- 
plicable where  from  the  nature  of  the 
transaction  or  the  character  of  the 
trust,  the  omission  toreceivethemoney 
is  in  itself  a  breach  of  duty  ;  see  the 
observations  of  Kay,  J.,  in  Re  Flower 
and  the  Metropolitan  Board  of  Works, 
27  Ch.  D.  592,  597,  and  see  post,  p. 
325.] 

(c)  Brice  v.  Stokes,  11  Ves.  234,  per 
Lord  Eldon ;  and  see  Scurfield  v. 
Howes,  3  B.  C.  C.  95,  Belt's  Edition, 
note  (8). 


CH.  XIII.]  LIABILITY    OF    CO-TRUSTEES  297 

solido ;  as  if  a  mortgage  be  devised  to  three  trustees,  and  the 
mortgagor  with  his  witness  meets  them  to  pay  it  off,  and  the 
money  is  laid  on  the  table,  and  the  mortgagor,  having  obtained  a 
reconveyance  and  receipt  for '  his  money,  withdraws,  each  of 
the  trustees  in  this  case  will  be  answerable  for  the  whole  (a). 
A  joint  receipt  at  law  is  conclusive  evidence  that  the  money 
came  to  the  hands  of  both,  but  a  Court  of  Equity,  which  rejects 
estoppels  and  pursues  truth,  will  decree  according  to  the  justice 
and  verity  of  the  fact  (&).  "Where,"  said  Lord  Cowper,  "it 
cannot  be  distinguished  how  much  was  received  by  one 
trustee  and  how  much  by  the  other,  it  is  like  throwing  corn 
or  money  into  another  man's  heap,  where  there  is  no  reason 
that  he  who  made  this  difficulty  should  have  the  whole ;  on 
the  contrary,  because  it  cannot  be  distinguished  he  shall  have 
no  part "  (c). 

4.  And  though  a  trustee  joining  in  a  receipt  may  be  safe  in  Trustee  joining 

,  ....        ,  .  ,      '  ,         ,  •        •       ii       £     J.    •      i  in  a-  receipt  must 

merely  permitting  his    co-trustee  to  receive  in   the  nrst  instance,  ugj  permit  the 
yet  he  will  not  be  justified  in  allowing  the  money  to  remain  in  money  to  lie,  in 

f.     ,         ,     „  ,        '^  .     -,     ,  ,         .  .     ,  the  hands  of  the 

his  hands  for  a  longer  period  than  the  circumstances  of  the  case  co-trustee. 
reasonably  require  {d).  And  it  is  the  duty  of  a  trustee  not  to 
rely  on  a  mere  statement  by  his  co-trustee,  that  the  money  has 
been  duly  invested,  but  to  ascertain  that  such  is  the  fact  («). 
Two  trustees  authorised  a  co-trustee  to  remove  from  their 
bankers  a  box  containing  active  Spanish  stock,  for  the  purpose 
of  converting  it  into  deferred  Spanish  stock,  and  the  co-trustee 
after  the  conversion  returned  the  box  with  only  a  part  of  the 
converted  stock  in  it,  and  the  trustees,  who  relied  on  the 
assurance  of  the  co-trustee  to  their  solicitor  that  all  was  right, 
and  did  not  ascertain  the  fact,  were  held  liable  for  the  deferred 
stock  which  had  been  misappropriated  (/). 

5.  Co-executors  also,  like  co-trustees,  are  generally  answerable  Executor  answer- 

able for  joining 

(a)  Westley  v.  Clarke,  1  Eden,  359,      time  of  Lord  Talbot.     See  Attorney-  i"  receipts  pro 
per  Lord  Henley.  General    v.    Randall,    21    Vin.    Ab.  /""""• 

(b)  Harden  v.  Parsons,  1  Eden,  147,      534. 

per  eundem ;  Wilson  v.  Keating,  4  De  (c)  Thompson  v     Finch,   22   Beav. 

G.  &  J.  593,  per  Cur.  316  ;  8  De  G.  M.  &  G.  560  ;  and  see 

(c)  Fellows  V.  Mitchell,  1  P.  W.  83.  Hanbury  v.  Kirkland,  3  Sim.  265. 
For  the  ordinary  and  more  natural  (/)  Mendes  v.  Guedalla,  2  J.  &  H. 
application   of  this  illustration,   see  259  ;   and  see  Walker  v.  Symonds,  3 
post,  Gh.  XXXI.  s.  2.  Sw.  1  (fully  stated  at  p.  292  of  the 

(d)  Brice  v.  Stokes,  11  Ves.  319;  lastedition  of  this  work)  where  trustees 
Bone  V.  Cooh,  M'Clel.  168  ;  Gregory  v.  were  held  guilty  of  a  breach  of  trust 
Gregory,  2  Y.  &  C.  313  ;  Thompson  v.  in  permitting  trust  money  to  remain 
Finch,  22  Beav.  316;  Lincoln  v.  on  bills  payable  to  one  of  their  number 
Wright,  4  Beav.  427 ;  and  see  Be  Fryer,  alone,  and  in  leaving  the  state  of  the 
3  K.  &  J.  317.     This  doctrine  appears  funds  unascertained  for  five  years, 

to  h^^ve  been  very  little  regarded  in  the 
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each  for  his  own  acts  only,  and  not  for  the  acts  of  any  co- 
executor  (a).  But  in  respect  of  receipts,  the  case  of  co-executors 
is  materially  different  from  that  of  co-trustees.  An  executor 
has,  independently  of  his  co-executor,  a  full  and  absolute  control 
over  the  personal  assets  of  the  testator  (h).  If  an  executor  join 
with  a  co-executor  in  a  receipt,  he  does  a  wanton  and  unnecessary 
act;  he  interferes  when  the  nature  of  the  office  lays  upon  him 
no  such  obligation,  and  therefore  it  was  a  rule  very  early  estab- 
lished, that  if  executors  joined  in  receipts,  they  should  be  answer- 
able, each  in  solido  for  the  amount  of  the  money  received  (c). 

6.  In  Westley  v.  Clarke  (d),  Lord  Northington  expressed  an 
opinion  that  aimed  at  breaking  down  the  rule  ;  and  by  his  decision 
of  that  case  he  succeeded  in  establishing  a  qualification  of  it. 

Thomson,  one  of  three  co-executors,  had  called  in  a  sum  of 
money  secured  by  a  mortgage  for  a  term  of  years,  and  received 
the  amount,  and  afterwards,  but  the  same  day,  sent  round  his 
clerk  to  his  co-executors  with  a  particular  request  that  they 
would  execute  the  assignment  and  sign  the  receipt,  which  they 
accordingly  did.  Thomson  afterwards  became  bankrupt,  and 
the  money  was  lost,  and  thereupon  a  bill  was  filed  to  charge  the 
co-executors.  Lord  Northington  said :  "  The  rule  that  executors 
joining  in  a  receipt  are  all  liable  amounts  to  no  more  than  this, 

(a)  Hargthorpe  v.  Milforth,  Cro.  Eliz.  tavit ;  Ee  Macdonald,  (1897)  2  Ch.  181.] 

318;  ^non.  Dyer,  210  a;  Wentw.  Off.  (c)  Aplyn  v.  Brewer,  Pr.  Ch.  173; 

Ex.  306,  14th  ed.  ;   Williams  v.  Nixon,  Murrell  v.  Gox,  2  Vera.  560  ;  Ex  parte 

2  Beav.  472.  Belchier,  Amb.  219,  per  Lord  Hard- 

[(b)  But   one   co  -  executor   cannot  wicke  ;  Leigh  v.  Barry,  3  Atk.   584, 

make    a    valid    transfer   of    railway  per  eundem;    Harrison  v.  Graham,  3 

shares  standing  in  their  joint  names,  Hill's  MSS.  239,  per  eundem;   cited 

and  subject  to  the  Companies  Clauses  1  P.  W.  241,  6th  ed.  note  (y)  ;  Darwell 

Act,  1845  ;  Barton  v.  North  Stafford-  v.    Darwell,    2    Eq.    Ca.    Ab.    456 ; 

shire    Railway   Co.,   38   Ch.   D.    458.  Gregory   v.   Gregory,  2  Y.  &   C.    316, 

The  Land  Transfer  Act,  1897  (60  &  per  Baron  Alderson. 

61    Vict.    c.    65),    already    referred  (rf)  1  Eden,  357  ;  S.G.I  Dick,  329  ; 

to,  see  ante,  p.  248,  expressly  enacts  and  see  Gaudier  v.   Tillett,   22  Beav. 

that  it  shall  not  be  lawful  for  some  257  ;  Harden  v.  Parsons,  1  Eden,  147, 

or  one  only  of  several  joint  personal  148  ;    [Re   Gasquoine,   (1894)    1    Ch. 

representatives,  without  the  authority  (CA.)  470,  477].     Yet  in  Gliurchill  v. 

of  the  Court,  to  sell  or  transfer  real  Hobson,  1  P.  W.  241,  note  (1)  by  Mr 

estate  ;  and  as  to  the  case  where  a  Cox,  his  Lordship  is  reported  to  have 

devisee  of  real  estate  is  one  of  several  said,  according  to  a  note  of  the  case 

co-executors,  see  Re  Bebbeck,  63  L.  J.  by  Sir  L.  Kenyon,  that  in  Westley  v. 

Ch.   596  ;   Re   Hejison,  (1908)  2   Ch.  C'larlce   he   should  have   thought  the 

356.     An  acknowledgment  of  a  debt  co-executors  liable  if  they  had  been 

by  one  executor  is  sufticient  to  take  present  at  the  time  the  money  was 

the  case  out  of  the  Statute  of  Limita-  paid  ;  and  Lord  Redesdale,  in  Doyle 

tions  as  against  the   estate,  but  his  v.  BZafe,  2  Sch.  &  Lef.  242,  243,seemed 

co-executor  parting  with   the  assets  to  think  that  Lord  Northington  had 

to  beneficiaries  or  others  in  ignorance  no  intention   of   breaking   down,  but 

that  the  acknowledgment  has  been  only  of  qualifying  the  rule, 
given  will  not  be  liable  for  a  devas- 
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that  a  joint  receipt  given  by  executors  is  a  stronger  proof  that 

they  actually  joined  in  a  receipt,  because  generally  they  have  no 

occasion  to  join  for  conformity.     But,  if  it  appears  plainly,  that 

one  executor  only  received,  and  discharged  the  estate  indebted, 

and   assigned    the   security,   and    the    others   joined    afterwards 

without  any  reason,  and  without  being  in  a  capacity  to  control 

the  act  of  their  co-executor  either  before  or  after  the  act  was 

done,  what  grounds  has  any  Court  in  conscience  to  charge  him  ? 

The  only  act  that  affected  the  assets  was  the  first  that  discharged 

the  debt,  and,  according  to  the  sense  of  the  Bar,  transferred  the 

legal  estate  of  the  lands.     Then  that  the  co-executors  are  not  to 

answer  for,   and  the   second   is   nugatory."     His   Lordship   was 

therefore  of  opinion  that  the  co-executors  were  not  liable  for  the 

misapplication  by  the  co-executor. 

The  doctrine  propounded  in  this  case,  that  the  joint  receipt  Executors  joining 

of  co-executors  is  merely  a  stronger  proof  of  the  actual  receipt  answerable  where 

than  in  the  instance  of  co-trustees,  and  that  an  executor  as  well  ^'^^  J""i"g  "^^^  ^ 

nugatory  act, 

as  a  trustee  may  rebut  the  presumption  by  positive  evidence,  has 
since  been  repeatedly  controverted  (a).  The  simple  point  deter- 
mined, viz.  that  an  executor  who  signs  shall  not  be  answerable 
when  the  act  of  signature  is  nugatory,  may  be  considered  as  now 
settled.  Lord  Thurlow,  indeed,  is  reported  to  have  questioned 
the  decision  in  Westley  v.  Clarke  (h) :  but  Lord  Alvanley  said, 
"  he  must  enter  his  dissent  against  the  rule,  that  executors  join- 
ing in  a  receipt  were  both  liable,  for  he  did  not  hold  that  an 
executor  could  not  in  any  case  be  discharged  from  a  receipt 
given  for  conformity :  he  did  not  find  fault,  for  instance,  with 
the  case  of  Westley  v.  Clarke "  (c).  And,  again,  he  said,  "  he  per- 
fectly concurred  in  the  decision  of  that  case ;  and  the  joining  in 
a  receipt,  though  not  perhaps  absolutely  necessary,  he  would  not 
consider  conchisive  "  (d).  Lord  Eldon,  in  evident  allusion  to  the 
case  of  Westley  v.  Clarke,  admitted  that  the  old  rule  had  been 
pared  down,  at  the  same  time  expressing  his  opinion  that  the 
notion  upon  which  the  later  cases  had  proceeded,  viz.  that  the 
old  rule  had  a  tendency  to  discourage  executors  from  acting, 
was  very  ill  founded.  A  plain  general  rule,  he  thought,  which 
once  laid   down  was  easily  understood  and  might  be  generally 

(a)  Sadler  V.  Hobbs,  2  B.  G.  C.  \\4  ;  Shipbrook    v.   Hinchinbrooh,   16    Ves. 

Scurfield  v.   Howes,  3   B.    C.    0.  90  ;  479  ;  Walker  v.  Symonds,  3  Sw.  64  ; 

Langford  v.    Gascoyne,   11   Ves.   333  ;  Be  Fryer,  3  Jur.  N.S.  485. 

and  see  Doyle  v.  Blake,  2  Sch.  &  Lef.  (6)  See  Sadler  v.  Hobbs,'2,  B.  C.  C.  117. 

243  ;  Joy  v.  Campbell,  1  Sch.  &  Lef.  (c)  See    Scurfield  v.   Howes,   3    B. 

341  ;    Chambers  v.   Minchin,   7   Ves.  C.  C.  94. 

198  ;    Price  v,   Stokes,   U  Ves.  325  ;  (d)  Hovey  v.  Blakeman,  4  Ves,  608, 
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Present  doctrine 
on  the  subject. 


known,  was  much  more  inviting  to  executors  than  a  rule  referring 
everything  to  the  particular  circumstances  (a). 

7.  The  later  doctrine  of  the  Court  was  thus  enunciated  by  Lord 
Eldon : — "  Though  one  executor  has  joined  in  a  receipt,  yet  whether 
he  is  liable  shall  depend  on  his  acting.  The  former  was  a  simple 
rule  that  Joining  should  be  considered  as  acting,  but  now  Joining 
alone  does  not  impose  responsibility "  (b) ;  and  in  another  case 
he  observed  that  the  old  rule  had  been  "broken  down,  leaving 
every  case  to  be  determined  by  its  own  circumstances  "  (c).  Lord 
Eedesdale  laid  down  the  rule  thus  :  '.'  The  distinction  with  respect 
to  mere  signing  appears  to  be  this — that  if  a  receipt  be  given 
for  the  purpose  of  form,  then  the  signing  will  not  charge  the 
person  not  receiving;  but  if  it  be  given  under  circumstances 
purporting  that  the  money,  though  not  actually  received  by  both 
executors,  was  under  the  control  of  both,  such  receipt  shall 
charge;  and  the  true  question  in  all  these  cases  seems  to  have 
been,  whether  the  money  was  under  the  control  of  both  execu- 
tors :  if  it  was  so  considered  by  the  person  paying  the  money, 
then  the  joining  in  the  receipt  by  the  person  who  did  not  actually 
receive  amounted  to  a  direction  to  pay  to  his  co-executor  (for  it 
could  have  no  other  meaning),  and  he  became  responsible  for  the 
money,  just  as  if  he  had  actually  received  it "  (d).  And  in  another 
case  he  said,  "  where  two  executors  join  in  a  receipt  to  a  debtor, 
though  the  receipt  of  one  would  have  been  a  discharge  to  the 
debtor,  yet,  they  joining  in  the  discharge,  the  debtor  is  taken  to 
have  paid  to  them  both.  His  requiring  the  discharge  of  the 
executor  who  has  not  received  the  money  amounts  to  saying :  '  I 
make  this  payment  to  you  both,  and  not  to  him  only  who  actually 
receives  the  money  ' "  (e). 

8.  In  Churchill  v.  Holson  (/),  Lord  Harcourt  took  a  distinction 
between  creditors  and  legatees  (g) ;  that  in  the  case  of  creditors 
who  were  entitled  to  the  utmost  benefit  of  the  law,  the  joining 
of  the  executors  in  the  receipt  might  make  each  liable  for  the 
whole ;  but  when  the  legatees  were  concerned,  who  had  no 
remedy  for  their  demand  except  in  equity,  it  was  altogether 
inequitable  that  one  executor  should  answer  for  the  receipt  of 
the  other.     This   doctrine  was  thus  commented  upon  by  Lord 


(a)  See  Ghamhers  v.  Mincliin,  7  Ves. 
198  ;  Brice  v.  Stokes,  11  Ves.  325 ; 
Walker  v.  Symonds,  3  Sw.  64. 

(b)  Wallcer  v.  Symonds,  3  Sw.  64. 

(c)  Shipbrooh  v.  Hinchinhrook,  16 
Ves.  479, 


(d)  Joy  V.  Campbell,  1  Sch.  &  Lef. 
341. 

(e)  Doyle   v.   Blake,  2  Sch.  &   Lef. 
242. 

(/)  1  P.  W.  241. 

(g)  See  Gibbs  v.  Herring,  Pr.  Ch.  49, 
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Northington.  "At  law,"  he  said,  "a  joint  receipt  is  conclusive 
evidence  that  the  money  came  to  them  both,  and  is  not  to  be 
contradicted ;  but  a  Court  of  Equity,  which  rejects  estoppels  and 
pursues  truth,  will  decree  according  to  the  justice  and  verity  of 
the  fact  (a) ;  and  what  is  said  by  Lord  Harcourt  as  to  the  dis- 
tinction between  a  receipt  of  this  kind  as  to  a  legatee  and  a 
creditor  seems  to  have  this  meaning — that  a  creditor'  may  at  law 
charge  both  executors  on  a  joint  receipt,  but  that  in  a  court  of 
Equity,  where  alone  legacies  are  received,  such  receipt  shall  not  be 
conclusive,  but  the  Court  will  see  who  actually  received,  and  charge 
that  person  accordingly  "  (h).  The  distinction  taken  by  Lord  Har- 
court has  by  subsequent  authorities  been  clearly  overruled  (e). 

Lord  Eedesdale,  however,  has   rightly  observed,   that  "  there  Executor  may  be 

1  1,  i-  ijv,i_j  •      i.  answerable  to 

may  be  a  case,  where  executors  would  be  charged  as  against  creditors  when 
creditors,  though  not  as  against  legatees  ;  for  legatees  are  bound  not  to  legatees. 
by  the  terms  of  the  will,  creditors  are  not,  and  therefore,  if  the 
testator  direct  the  executors  to  collect  the  assets,  and  pay  the 
proceeds  into  the  hands  of  A.,  which  is  done  accordingly,  and  A. 
fails,  if  a  creditor  remain  unpaid,  he  may  charge  the  executors ; 
but,  as  regards  a  legatee,  the  executors  may  justify  themselves 
by  the  directions  of  the  will"  (d). 

9.  On  the  same  principle  that  an  executor  is  liable  for  joining  Executor  respon- 
in  a  receipt,  he  is  responsible  for  any  act  by  which  he  reduces  which°put3'*assets 
any  part  of  the  testator's  property  into  the  sole  possession  of  his  into  the  hands  of 

.         ,s  ..  ....       ,  ■         ,  „■.  ■     -,  a  GO-execntor. 

co-executor  (e),  as  if  an  executor  jom  m  drawing  (/),  or  indors- 
ing {g),  a  bill,  or  be  otherwise  instrumental  in  giving  to  his 
co-executor  possession  of  any  part  of  the  property  Qi).  So  it  is 
laid  down  in  an  old  case,  that  "if  by  agreement  between  the 
executors  one  be  to  receive  and  intermeddle  with  such  a  part  of 
the  estate,  and  the  other  with  such  a  part,  each  of  them  will 
be  chargeable  for  the  whole,  because  the  receipts  of  each  are 
pursuant  to  the  agreement  made  betwixt  both"  {i).  So  an 
executor  is  answerable,  if  he  give  a  power  of  attorney,  or  other 

(a)  See  ante,  p.  296.  (/)  Sadler  v.  Hobhs,  2  B.  C.  C.  114. 

(6)  Harden    v.    Parsons,    1    Eden,  {g)  Hovey  v.  Blakeman,  4  Ves.  608, 

147.  yer  Lord  Alvanley. 

(c)  See  Sadler  v.  Hohhs,  2  B.  C.  C.  Qi)  Clough  v.  Dixon,  2  M.  &  Cr. 
117  ;  and  see  Doyle  v.  Blake,  2  Sch,  &  497,  per  Lord  Cottenhani ;  and  see 
Lef.  239.  Dines  v.  Scott,  T.  &  E.  361. 

(d)  Doyle  v.  Blake,  2  Sch.  &  Lef,  (i)  Gill  v.  Attorney-Qeneral,  Hard. 
239,  245.  314  ;  [Lewis  v.  Nobis,  8  Ch.  D.  591 ;] 

(e)  Townsend  v.  Barber,  1  Dick,  see  Moses  v.  Levi,  3  Y.  &  C.  359  ;  [and 
356  ;  Moses  v.  Levi,  3  Y.  &  C.  357  j  as  to  the  liability  of  one  executor  de 
Gandler  v.  Tillett,  22  Beav.  263,  per  son  tort  for  the  acts  of  another,  see  Re 
M.K  Byan,  (1897)  1  L  R.  513]. 
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Executor  not 
answerable  for 
joining  where  the 
act  is  necessary. 


As  in  bills  of 
exchange  held 
jointly. 


And  in  transfer 
of  stock. 

Unless  the  act  be 
with  improper 
view. 


Executor  must 
not  depend  on 
mere  represen- 
tation of  his  co- 
executor. 


Greater  caution 
required  where 
the  testator  has 
been  long  dead. 


authority,  to  his  co-executor  to  collect  the  assets  (a),  or  [unneces- 
arily  (&)]  deliver  to  him  securities  for  raoney  which  enable  him  to 
receive  the  amount  due  (c). 

10.  But  under  particular  circumstances  the  joining  of  an 
executor  is  as  absolutely  necessary  as  the  joining  of  a  trustee, 
and  of  course  in  such  cases  executors  and  trustees  are  put  upon 
the  same  footing  in  respect  of  liability. 

Thus,  if  a  bill  of  exchange  be  remitted  to  two  agents  payable 
to  them  personally,  who  on  the  death  of  their  principal  are 
made  his  executors,  the  mere  indorsement  of  one,  after  they  are 
executors,  in  order  to  enable  the  other  to  receive  the  money, 
will  not  operate  to  charge  him  who  does  not  actually  receive  {d). 

And  so  where  the  joining  of  both  executors  is  necessary  to  the 
transfer  of  stock  (e). 

11.  But  where  the  joining  of  an  executor  is  absolutely  indis- 
pensable, it  is  still  incumbent  on  the  executor  to  see  that  the  act 
in  which  he  joins  is  perfectly  consistent  with  the  due  execution 
of  the  trust  (/). 

12.  And  the  executor  will  not  be  excused  if  he  rely  on  the 
mere  representation  of  his  co-executor  as  to  the  necessity  or 
propriety  of  the  act,  for  the  executor  has  imposed  upon  him  at 
least  ordinary  and  reasonable  diligence  to  enquire  whether  the 
representation  is  true  {g). 

13.  And  if,  at  a  period  when  in  the  ordinary  course  of  adminis- 
tration the  debts  should  long  since  have  been  discharged,  an 
executor  is  applied  to  by  his  co-executor  to  join  in  a  transfer  of 
stock  for  the  purpose  of  payment  of  debts,  and  the  executor  does 
enquire,  and  ascertains  there  are  such  debts,  but  afterwards  it 
turns  out  that  the  co-executor  had  in  his  hands  a  fund  sufficient 
for  the  payment  of  the  debts,  in  such  a  case  the  executor  who 


(a)  Doyle  v.  Blake,  2  Soh.  &  Lef. 
231  ;  Lees  v.  Sanderson,  4  Sim.  28  ; 
Kilhee  v.  Smyd,  2  Moll.  200,  -per  Sir 

A     TTavf 

'[(6)  See    Re    Gasqiwine,    (1894)    1 
Ch.  (C.A.)  470,  477,  and  ante,  p.  286  ; 
and  see  Lowe  v.  Shields,  (1902)  1  I.  R. 
"  (C.A.)  320  ;  ante,  p.  283.] 

(c)  Candler  v.  Tillett,  22  Beav.  263, 
per  M.R. 

(d)  Hovey  v.  Blalceman,  4  Ves.  608, 
23er  Lord  Alvanley. 

(e)  Chambers  v.  MincMn,  1  Ves.  197, 
per  Lord  Eldon ;  Shipbrooh  v.  Hinchin- 
broolc,  11  Ves.  254  ;  8.  G.  16  Ves.  479, 
per  eutidem;  Terrell  v.  Matthews,  1 
Mac.  &  G.   434,   note  ;    see   Murrell 


V.  Cox,  2  Vern.  570,  and  compare 
Scurfield  v.  Howes,  3  B.  C.  C.  94; 
(Note,  the  doctrine  at  the  period 
of  the  last  case  had  not  been 
settled) ;  and  see  Moses  v.  Levi,  3 
Y.  &  C.  359. 

(/)  Cliambersv.  Minchin,!  Yes.  186 ; 
Shipbrooh  v.  Hinchinbrook,  11  Ves. 
252  ;  Underwood  v.  Stevens,  1  Mer. 
712  ;  Bick  V.  Motley,  2  M.  &  K.  312  ; 
Williams  v.  Nixon,  2  Beav.  472 ; 
Hewett  V.  Foster,  6  Beav.  259. 

((/)  Shipbrook  v.  Hinchinbrook,  11 
Ves.  252,  see  254 ;  Underwood  v. 
Stevens,  1  Mer.  712  ;  Hewett  v.  Foster, 
6  Beav.  259. 
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joins  in  the  receipt  is  liable  to  the  imputation  of  negligence  for 
not  having  acquainted  himself  how  the  co-executor  had  dealt 
with  the  assets  during  the  preceding  period,  and  is  liable  for  the 
application  of  the  money  he  enables  the  co-executor  to  receive  (a). 

14.  And  the  executor  will  be  answerable  if  he  leave  the  money,  Executor  must 
as  for  two  years,  in  the  hands  of  the  co-executor,  when  by  the  money  in  the 
terms   of  the   trust  it  ought   to  have  been  invested  on  proper  liands  of  the 

7\        T.  -11  1  11     1  1  co-executor. 

securities  (o).  But  an  executor  will  not  be  called  upon  to  replace 
so  much  of  the  fund  as  it  can  be  proved  the  co-executor  bond  fide 
expended  towards  the  purpose  of  the  trust  (c). 

15.  And  the  executor  will  be  equally  answerable,  whether  the  Liability  of 
money  left  in  the  hands  of  the  defaulting  co-executor  consists  of  gettin°in°money 
a  debt  due  from  him  to  the  testator,  or  of  property  received  by  owing  from  a 

co-cx6Cutor. 

him  after  the  testator's  death.  Thus,  in  Styles  v.  Guy  (d),  a 
testator  appointed  three  executors,  all  of  whom  proved  the  will, 
but  one  of  them  viz.  Guy,  was  the  acting  executor.  Guy,  at  the 
death  of  the  testator,  had  large  assets  in  his  hands,  with  which 
he  eventually  absconded.  The  two  co-executors  were  held  re- 
sponsible for  the  loss  ;  and  though  free  from  blame  morally,  had 
to  pay  upwards  of  20,000Z.  out  of  their  own  pockets.  They  knew, 
or  ought  to  have  known,  that  Guy  was  a  debtor  to  the  estate ; 
and  having  by  probate  accepted  the  executorship,  it  was  their  duty 
to  have  recovered  the  debt  from  Guy  as  from  any  other  debtor  to 
the  estate,  and  this  they  neglected  to  do  for  a  period  of  six  years. 

[16.  The  act  of  one  executor  cannot  bind  the  estate  so  as  to  pre-  [Negligence  of 
elude  other  persons  interested  in  the  estate  from  relying  on  their  °^^  ^^^"^  '"■■' 
legal  title.  Thus  in  a  recent  case  a  mortgagor,  under  pretence 
of  obtaining  money  to  pay  off  mortgages,  obtained  the  deeds 
from  one  of  the  executors  of  the  mortgagee,  who  was  also 
tenant  for  life  under  the  mortgagee's  will,  and  subsequently  sent 
back  a  parcel  purporting  to  contain  the  deeds,  but  which,  as 
appeared  on  the  death  of  the  tenant  for  life,  did  not  contain 
certain  title  deeds.  The  mortgagor  subsequently  purported  to 
execute  a  legal  mortgage  in  favour  of  a  bank,  and  handed  over 

(a)  Shiphrooh  v.  Hinchinbrook,  11  y.  Nixon,2  Bea.v.  472;  Kilbee  v.  Sneyd, 
Ves.  254,  per  Lord  Eldon  ;  Bick  v.  2  Moll.  213,  per  Sir  A.  Hart ;  Under- 
Motley,  2  M.  &  K.  312.  wood  v.  Stevens,  1  Mer.  712  ;  and  see 

(5)  Scurfield  v.   Howes,  3  B.  C.  C.  Brice  v.  Stokes,  11  Ves.  328  ;   Hewett 

91  ;  Styles  v.  Guy,  1  Mac.  &  G.  422  ;  v.  Foster,  6  Beav.  259 
1  Hall  &  Tw.  523 ;  Egbert  v.  Butter,  (d)  I  Mac.   &  G.  422  ;    1   Hall   & 

21  Beav.  560  ;    Williams  v.  Higgins,  Tw.  523  ;   Egbert  v.  Butter,  21  Beav. 

W  N  1868^  p.  49  ;  and  see  Lincoln  v.  560  ;  and  see  Scully  v.  DeUny,  2  Ir. 

WngKjBe&v.  427.  Eq.  Rep.  165  ;   Oandler  v.  Tillett,  22 

.(')fJlVbrook    V     mmhinbrook    11  Beav.   257;   [Be  Oasquoine,  (1894)   1 

Ves.  252  ;  S.  C.  16  Ves.  477  ;  Williams  Oh.  (C.A.)  470]. 
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Co-administra- 
tors on  same 
footing  as  oo- 
executors. 


How  trustee 
ought  to  act 
where  a  breach 
of  trust  is  com- 
mitted by  a  co- 
trustee. 


Effect  of  the 

indemnity 

clauses. 


the  deeds  to  them,  and  it  was  held  that  the  surviving  executor, 
who  was  also  reversioner,  was  entitled  to  priority  over  the  bank, 
and  to  delivery  up  of  the  title  deeds,  and  it  was  said  that  the 
authorities  are  adverse  in  principle  to  interference  against  the 
legal  title,  except  when  the  owner  himself,  or  some  predecessor 
of  his  in  title,  has  personally  either  been  guilty  of  misconduct, 
or  conferred  apparent  authority  to  deal  with  the  property  as  if 
unincumbered  (a).] 

17.  The  rules  respecting  co-executors  are  equally  applicable  to 
co-administrators.  Lord  Hardwicke  once  expressed  an  opinion 
that  joint  administrators  resembled  rather  co-trustees,  and  that 
any  one  of  them  could  not  exercise  the  office  without  the  con- 
currence of  the  rest  (h) ;  but  it  was  afterwards  determined  in  the 
Court  of  King's  Bench,  that  joint  administrators  and  co-executors 
stood  in  this  respect  precisely  on  the  same  footing  (c). 

18.  To  return  to  the  liabilities  of  co-trustees :  if  one  trustee  be 
cognisant  of  a  breach  of  trust  committed  by  another,  and  either 
industriously  conceal  it  (d),  or  do  not  take  active  measures  for  the 
protection  of  the  cestuis  que  trust's  interest  (e),  he  will  himself 
become  responsible  for  the  mischievous  consequences  of  the  act. 
A  trustee  is  called  upon,  if  a  breach  of  trust  be  threatened,  to 
prevent  it  by  obtaining  an  injunction  (/),  and  if  a  breach  of  trust 
has  been  already  committed,  to  bring  an  action  for  the  restoration 
of  the  trust  fund  to  its  proper  condition  {g),  or,  at  least,  to  take 
such  other  active  measures  as,  with  a  due  regard  to  all  the  cir- 
cumstances of  the  case,  may  be  considered  the  most  prudential  (Ji). 

19.  [Formerly  an  express  clause  was]  inserted  in  trust-deeds, 
that  one  trustee  should  not  be  answerable  for  the  receipts,  acts, 
or  defaults  of  his  co-trustee.  But  the  proviso,  while  it  informed 
the  trustee  of  the  general  doctrine  of  the  Court,  added  nothing 
to  his  security  against  the  liabilities  of  the  office.  In  Westley 
V.  Clarice  (i)  Lord  Northington  was  inclined  to  attach  some 
importance  to  the  clause.     But  equity  infuses  such  a  proviso  into 

[(a)  Be  Ingham,  (1893)  1  Ch.  352.] 

(b)  Hudson  v.  Hudson,  1  Atk.  460. 

(c)  Willand  v.  Fenn,  cited  Jacomb 
V.  Harwood,  2  Ves.  267. 

(d)  Boardman  v.  Mosman,  I  B.  C. 
C.  68. 

(e)  Brice  v.  8tohes,  11  Vea.  319; 
and  see  Walker  v.  Symonds,  3  Sw.  41  ; 
Oliver  v.  Gourt,  8  Price,  166  ;  Re 
Ghertsey  Market,  6  Price,  279 ;  At- 
torney-General V.  Holland,  2  Y.  & 
C.  699;  Booth  v.  Booth,  1  Beav. 
125  ;     Williams    v.   Nixon,    2    Beav. 


472 ;  Blackwood  v.  Borrowes,  2 
Conn.  &  Laws.  477 ;  Gough  v. 
Smith,  W.  N.  1872,  p.  18  ;  [Jackson 
V.  Mvmster  Bank,  15  L.  R.  Ir.  356]. 

(/)  Be  Ghertsey  Market,  6  Price, 
279. 

((/)  Franco  v.  Franco,  3  Ves.  75  ; 
Earl  Powlet  v.  Herbert,  1  Ves.  jun. 
297. 

(h)  See  Walker  v.  Symonds,  3  Sw. 
71. 

(i)  1  Eden,  360. 
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every  trust-deed  (a),  and  a  person  can  have  no  better  right  from 
the  expression  of  that  v?hich,  if  not  expressed,  had  been  virtually 
implied  (&).  It  is  clear  that,  in  later  cases,  the  Court  has  con- 
sidered it  an  immaterial  circumstance  whether  the  instrument 
creating  the  trust  contained  such  a  proviso  or  not  (c).  By  the  Law 
of  Property  Amendment  Act,  1859,  every  instrument  creating  Lord  St 
a  trust  was  to  be  deemed  to  contain  the  usual  indemnity  and 
re-imbursement  clauses,  so  that  the  express  introduction  of  them 
in  deeds  and  wills  might  be  safely  dispensed  with  (d);  [and  now 
by  the  Trustee  Act,  1893  (e),  sect.  24,  a  trustee,  without  preiudice  [Statutory 

'  .  .  ,  indemnity  of 

to  the  provisions  of  the  instrument,  if  any,  creating  the  trust,  is  trustees.] 
to  be  chargeable  only  for  money  and  securities  actually  received 
by  him,  notwithstanding  his  signing  any  receipt  for  the  sake  of 
conformity,  and  is  to  be  answerable  and  accountable  only  for 
his  own  acts,  receipts,  neglects,  or  defaults,  and  not  for  those  of 
any  other  trustee,  nor  for  any  banker,  broker,  or  other  person 
with  whom  any  trust  moneys  or  securities  may  be  deposited  {f), 
nor  for  the  insufficiency  or  deficiency  of  any  securities,  nor  for  any 
other  loss,  unless  the  same  happens  through  his  own  wilful  de- 
fault ;  and  may  re-imburse  himself,  or  pay  or  discharge  out  of  the 
trust  premises,  all  expenses  incurred  in  or  about  the  execution 
of  his  trusts  or  powers]. 

20.  A  settlor,  however,  has  full  power  to  abridge  the  ordinary  Special  indem- 
duties  of  trustees,  and  a  special  indemnity  clause  may  be  so  "'  ^  "^  ^^^^' 
worded  as  to  exempt  trustees  from  responsibility  in  respect  of 
acts  which  would  otherwise  be  breaches  of  trust.  Thus,  if  a 
testator  declare  "  that  any  trustee  who  shall  pay  over  to  his  co- 
trustee, or  shall  do  or  concur  in  any  act  enabling  his  co-trustee  to 
receive  any  moneys,  shall  not  be  obliged  to  see  to  the  applica- 
tion thereof;  nor  shall  such  trustee  be  subsequently  rendered 
responsible  by  an  express  notice  or  intimation  of  the  actual  mis- 
application of  the  same  moneys,"  here  the  testator  has  not  only 
appointed  joint  trustees,  but  has  also  authorised  each  of  them 
to  delegate  his  duties  to  a  co-trustee ;  and,  therefore,  where  two 
trustees,  under  such  a  power,  enabled  a  third  to  receive  moneys, 

(a)  See  Dawson  v.  Clarke,  18  Ves.  2  Beav.  472  ;  Fenwick  v.  Greenwell,  10 

254.  Beav.    418 ;    Drosier  v.   Brereton,   15 

(6)  Worrall  v.  Harford,  8  Ves.  8.  Beav.  221  ;  LHx  v.  Burford,  19  Beav. 

(c)   Brice   v.    Stokes,    11  Ves.   319;  409;  Brumridge  v.  Brumridge,  27  Be&v. 

Bone  V.  Gook,  M'Clel.  168  ;  S.  G.  13  5  ;  Rehden  v.  Wesley,  29  Beav.  213. 

Price,  332  ;   Hanbury  v.  Kirkland,  3  (d)  22  &  23  Vict.  c.  35,  s.  31. 

Sim.  265  ;  Moyle  v.  Moyle,  2  R.  &  M.  [(e)  56  &  57  Vict.  c.  53.] 

710  ;  Sadler  v.  Hobbs,  2  B.  C.  C.  114  ;  [(f)  I.e.  properly  deposited,  see  Be 

Mucklow  Y.  Fuller,  Jac.  198  ;  Pride  v.  Brier,  26  Oil.  D.  (C.A.)  238,  243,  per 

Fooks,  2  Beav.  430 ;  Williams  v.  Nixon,  Lord  Selborne.] 
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who  misapplied  them,  and  the  fraud  was  concealed  for  two  years, 
the  two  were  held  not  to  be  responsible,  though  but  for  the 
special  power  they  would  have  been  declared  liable  on  the 
ground  of  crassa  negligentia  (a);  [and  this  case  has  since  been 
followed  (6)]. 


Trustee  shall 
derive  no 
advantage 
from  the  trust. 


Not  entitled  to 
the  game  on  the 
trust  estate  where 
it  can  be  let. 


Nor  to  a  right  of 
presentation. 


Sixthly.     A  trustee  shall  not  make  a  profit  of  his  office. 

1.  It  is  a  general  rule  established  to  keep  trustees  in  the 
straight  line  of  their  duty,  that  they  shall  not  derive  any  personal 
advantage  from  the  administration  of  the  trust  property  (c).  It 
was  upon  this  principle  that  Lord  Eldon  once  directed  an  enquiry, 
whether  the  liberty  of  sporting  over  the  trust  estate  could  be  let 
for  the  benefit  of  the  cestuis  que  trust,  and,  if  not,  he  thought  the 
game  should  belong  to  the  heir;  the  trustee  might  appoint  a 
gamekeeper,  if  necessary,  for  the  preservation  of  the  game,  but 
not  to  keep  up  a  mere  establishment  of  pleasure  (d). 

2.  So,  if  an  advowson  be  devised  to  trustees,  and  the  next  pre- 
sentation cannot  be  made  productive  to  the  trust  estate,  the 
right  of  presentation  does  not  belong  to  the  trustee,  but  must  be 
exercised  by  him  for  the  benefit  of  the  heir-at-law,  or  of  the 
cestuis  que  trust,  according  to  circumstances.  Thus,  where  an 
advowson  was  devised  to  trustees  upon  trust  during  the  life  of 
A.,  to  apply  the  rents  and  profits  in  the  purchase  of  an  estate  to 
be  settled  to  certain  uses  upon  the  death  of  A.,  it  was  decided 
that  the  right  of  presentation  (should  any  vacancy  occur)  during 
A.'s  life,  would,  as  undisposed  of,  belong  to  the  heir-at-law  (e); 
and,  in  a  later  case,  where  there  was  a  devise  to  trustees  during 
the  life  of  A.  to  apply  the  rents  and  profits  in  payment  of  debts,  it 
was  held  that  the  right  of  next  presentation  during  the  life  of 
A.  was  a  profit,  which  ought  to  be  sold  for  the  benefit  of  the 


(a)  Wilkins  v.  Hogg,  3  Giff.  Il6  ; 
10  W.  R.  47. 

[(6)  Pass  V.  Dundas,  43  L.  T.  N.S. 
665  ;  29  W.  R.  332.] 

(c)  Burgess  v.  Wheate,  1  Eden,  226, 
per  Lord  Mansfield  ;  lb.  251,  per  Lord 
Henley  ;  O'JSerlihy  v.  Hedges,  1  Soli. 
&  Lef.  126,  per  Lord  Redesdale  ;  Ex 
parte  Andrews,  2  Rose,  412,  per  Sir  T. 
Plumer ;  Middleton  v.  Spicer,  1  B.  C. 
0.  205,  per  Lord  Thurlow  ;  Docker  v. 
Somes,  2  M.  &  K.  664,  per  Lord 
Brougham  ;  Gubbins  v.  Creed,  2  Sch. 
&  Let.  218,  per  Lord  Redesdale  ;  and 
see  Hamilton  v.  Wright,  9  CI.  &  Fin. 
Ill  ;  Bentley  v.  Graven,  18  Beav.  75  ; 
[Bennett  v    Gaslight  and  Colce  Com- 


pany, 52  L.  J.  N.S.  Ch.  98;  48 
L.  T.  N.S.  156  ;  Costa  Rica  Railway  Co. 
V.  Forwood,  (1901)  1  Ch.  (C.A.)  746]. 
A  legacy  therefore  to  a  person  as  a 
mere  trustee  for  others,  is  not  invali- 
dated by  the  fact  of  such  trustee  or  his 
■wife  being  an  attesting  witness  to  the 
will.  Cresswell  v.  Cresswell,  6  L.  R. 
Eq.  69. 

(d)  Webb  V.  Earl  of  Shaftsbury,  7 
Ves.  480,  see  488  ;  and  see  Hutchinson 
V.  Morritt,  3  Y.  &  C.  547. 

(e)  Sherrard  v.  Harborough,  Amb. 
165  ;  and  see  Martin  v,  Martin,  12 
Sim.  579  ;  Gubbins  v.  Creed,  2  Sch. 
&  Lef.  218 ;  Re  Shrewsbury  School, 
1  M.  &  Cr.  647. 


CH.  XIII.]  TRUSTEES   NOT   TO   PROFIT   BY    THE   TRUST  307 

creditors  (a).  If  a  testator  devise  an  advowson  to  trustees  for  sale, 
the  proceeds  to  be  divided  amongst  certain  persons,  and  a  presen- 
tation falls,  though  the  heir  is  absolutely  disinherited,  the  trustees 
have  not  the  nomination,  but  it  belongs  to  the  cestuis  que  trust  (h), 
and  where  the  cestuis  que  trust  are  tenants  in  common,  they  must 
cast  lots  for  the  presentation  (c). 

3.  If  trustees  or  executors  buy  up  any  debt  or  incumbrance  to  Trustee  may  not 
which  the  trust  estate  is  liable  for  a  less  sum  than  is  actually  hJ^^seff  "^^^'^  ^°^ 
due  thereon,  they  will  not  be  allowed  to  take  the  benefit  to  them- 
selves, but  the  creditors  or  legatees,  or  other  cestuis  que  trttst,  shall 

have  the  advantage  of  it  (d).  [And  if  a  trustee  takes  advantage 
of  his  position  to  buy  up  fixtures  on  the  trust  property,  which  he 
afterwards  sells  at  a  profit,  he  cannot  personally  retain  the  benefit 
so  acquired  («) ;  and  the  same  principle  applies  to  all  persons  in 
a  fiduciary  position,  as  in  the  case  of  a  solicitor  buying  up  incum- 
brances created  by  his  client,  for  the  purpose  of  relieving  the 
client  from  embarrassment  (/).]  But  if  a  trustee  buy  up  a  debt 
intending  it  for  cestuis  que  trust,  and  they  refuse  to  take  it  or 
pay  the  purchase-money,  they  cannot,  after  lying  by  for  a  length 
of  time,  step  forward  when  the  speculation  turns  out  profitably 
and  claim  the  debt  for  themselves  (g). 

4.  Again,  if  a  trustee  or  executor  use  the  fund  committed  to  Trustee  trading 
his  care  in  buying  and  selling  land,  or  in  stock  speculations,  or  eltatamusr* 
lay  out  the  trust  money  in  a  commercial  adventure,  as  in  fitting  account  for 
out  a  vessel  for  a  voyage ;    or  put  it  into  the  trade  of  another     ^  ^^° 
person  from  which  he  is  to  derive  certain  stipulated  gains  (h), 

or  employ  it  himself  for  the  purposes  of  his  own  business  or 
trade  (i),  in  all  these  cases,  while  the  executor  or  trustee  is  liable 

(a)  Goohe  v.  Cliolmondeley,  3  Drew.  [(e)  Armstrong  v.  Armstrong,  7  L 

1.  R.  Ir.  207.] 

(6)  HawUnsv.  Chappel,  1  Atk.  621  ;  [(f)  Macleodv.Jones,24Ch.D.(G.A.) 

Johnstone  v.   Baber,   22   Beav.    562  ;  289,  where  the  solicitor  was  allowed 

Briggs  v.  Sharp,  20  L.  R.  Eq.   317  ;  interest  at  the  rate  of  51.  per  cent,  on 

[Welch  V.  Bishop  of  Peterborough,  15  the  money  employed  by  him  in  buying 

Q.  B.  D.  432].  up  the  incumbrances.] 

(c)  Johnstone  v.  Baber,  6  De  G.  (g)  Barwellv.Barwell,  S'i'Bea.v.  371. 
M.  &  G.  439  ;  reversing  S.  G.  22  Beav.  (h)  Docker  v.  Somes,  2  M.  &  K.  664, 
562.  per  Lord  Brougham. 

(d)  Robinson  v.  Pett,  3  P.  "W.  251,  (i)  Docker  v.  Somes,  2  M.  &  K. 
note  (A) ;  Darcy  v.  Hall,  1  Vern.  49  ;  655  ;  TVillett  v.  Blandford,  1  Hare, 
Ex  parte  Lacey,  6  Ves.  628,  per  Lord  253  ;  Gummins  v.  Gummins,  8  Ir.  Eq . 
Eldon ;  Morret  v.  Paske,  2  Atk.  54,  Rep.  723  ;  ,3  Jo.  &  La.  T.  64  ;  Parker 
per  Lord  Hardwioke  ;  Anon.  1  Salk.  v.  Bloxam,  20  Beav.  295  ;  Wedderburn 
155  ;  Garter  v.  Home,  1  Eq.  Ca.  Ab.  v.  Wedderburn,  2  Keen,  722  ;  4  M.  & 
7  ;  Dunch  v.  Kent,  1  Vern.  260  ;  Fos-  Or.  41  ;  22  Beav.  84  ;  Townend  v. 
brooke  v.  Balguy,  1  M.  &  K.  226 ;  Toimend,  1  Gift'.  201  ;  [Flockton  v. 
Pooley  V.  Quitter,  4  Drew,  184  ;  2  De  Bunning,  8  L.  R.  Oh.  App.  323,  n.]. 
G.  &  J.  327.  If  the  trustee  or  executor  be  one  only 
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Giving  to  a 
trustee. 


Mortgagee 
regarded  as  a 
trustee  to  some 
intents. 


Partners. 


for  all  losses,  he  must  account  to  the  cestui  que  trust  for  all  clear 
profits.  And  where  a  trustee  retired  from  his  trust  in  considera- 
tion of  his  successor  paying  him  a  sum  of  money,  it  was  held  that 
the  money  so  paid  must  be  treated  as  forming  part  of  the  trust 
estate,  and  be  accounted  for  by  the  retiring  trustee  (a). 

5.  Neither  can  a  trustee  bargain  with  his  cestui  que  trust  for  a 
benefit,  and  it  is  even  said  that  a  cestui  que  trust  cannot  give  a 
benefit  to  his  trustee  (6). 

6.  Mortgagees  are  to  some,  though  not  to  all,  intents  and  pur- 
poses trustees  (c),  and  in  one  case  (the  authority  of  which,  however, 
has  been  doubted)  where  a  mortgagor  in  fee  died,  and  the  mort- 
gagee bought  in  the  mortgagor's  wife's  right  of  dower,  it  was 
decreed  that  the  heir  of  the  mortgagor,  on  bringing  his  bill  to 
redeem,  might  take  the  purchase  at  the  price  paid  (d). 

7.  Partners  also  stand  in  a  fiduciary  relation  to  each  other  (e), 
and  if  on  the  termination  of  the  partnership  by  effluxion  of 
time  (/),  or  bankruptcy  (g),  or  death  (A),  a  partner  instead  of 
winding  up  the  partnership  affairs,  retains  the  whole  assets  in 
the  trade,  so  that  in  effect  the  partnership  continues,  he  must 
account  for  a  share  of  the  profits  (i).  But  as  profits  arise  not  only 
from  capital,  but  also  from  the  application  of  skill  and  industry, 
and  other  ingredients  (j),  while  in  former  times  the  Court,  from 
the  difficulty  of  taking  the  account,  often  gave  interest  only  (Jc), 


of  a  firm,  lie  must  account  for  his 
share  of  the  profits  ;  Vyse  v.  Foster, 
8  L.  R.  Ch.  App.  309  ;  affirmed  7  L. 
R.  H.  L.  318  ;  Jo7ies  v.  Foxall,  15 
Beav.  388.  [As  to  the  effect  of  a 
special  clause  in  a  will  enabling  the 
trustee  to  make  a  trading  profit  out 
of  the  trust  estate,  see  Be  Sykes,  (1909) 
2  Ch.  (C.A.)  241.] 

(a)  Sugden  v.  Grassland,  3  Sm.  & 
G.  192. 

(6)  Vaughton  v.  Noble,  30  Beav.  34  ; 
see  39. 

[(c)  See  ante,  p.  212,  and  Be  Doody, 
(1893)  1  Ch.  (C.A.)  129.] 

(d)  Baldwin  v.  Banister,  cited  Bobin- 
son  V.  Pett,  3  P.  W.  251,  note  (A)  ; 
and  see  comments  thereon,  Dobson  v. 
i(ini,8Hare,220 ;  andcompare^lrreoW 
V.  Garner,  2  Ph.  231  ;  Matthison  v. 
Clarke,  3  Drew.  3. 

(e)  Bentley  v.  Graven,  18  Beav.  75  ; 
Parsons  v.  Hayward,  31  Beav.  199. 
[Partnership  Act,  1890  (53  &  54  Vict, 
c.  39),  s.  29.] 

(/)  See  Lord  Eldon's  observations, 
Grawshay  v.  Gollins,  15  Ves.  226. 


{g)  Grawshay  V.  Gollins,  15  Ves.  218. 

(k)  Brown  v.  De  Tastet,  Jac.  284  ; 
JVedderbiirn  v.  JVedderburn,  2  Keen, 
722  ;  4  M.  &  Or.  41  ;  22  Beav.  84  ; 
[The  Lord  Provost,  (he.,  of  Edinburgh 
V.  The  Lord  Advocate,  4  App.  Cas. 
823  ;]  and  see  Flockton  v.  Bunning, 
8  L.  R.  Ch.  App.  323,  n. 

(i)  [And  see  Partnership  Act,  1890, 
s.  42,  and  Lindley  on  Partnership,  p. 
592.]  In  Knox  v.  Oye,  5  L.  R.  H.  L. 
656,  [where  the  question  was  as  to 
the  application  of  the  Statute  of 
Limitations,  as  to  which  s^&post.  Chap. 
XXXI.  s.  1],  Lord  Westbury  denied 
that  any  fiduciary  relation  existed 
l.ietween  the  surviving  partner  and 
the  representative  of  the  deceased 
partner,  but  Lord  Hatherley  was 
clearly  of  opinion  to  the  contrary. 
See  the  arguments  of  these  judges 
pro  and  con  in  the  report. 

{j)  See  Vyse  v.  Foster,  8  L.  R.  Ch. 
App.  331  ;  affirmed,  7  L.  R.  H.  L. 
318. 

{k)  See  the  observations  in  Docker 
v,  Somes,  2  M.  &  K.  662, 
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yet,  at  the  present  day,  the  Court  will  direct  an  account  of 
profits,  having  regard  to  the  various  ingredients  of  capital,  skill, 
industry,  &c.,  or  will  comprise  them  under  the  head  of  "just 
allowances"  (a). 

8.  Where  the  trader  stands  in  no  fiduciary  situation,  as  where  he  Traders  not 
is  neither  trustee  nor  executor,  nor  was  the  partner  of  the  testator,  ^^^  "^^^ 
but  trust  moneys  come  to  his  hands  bond  fide,  though  with  a  know- 
ledge of  the  trust,  that  is,  of  the  breach  of  trust  (as  where  a  trustee 

or  executor  lends  money  without  authority  to  a  trader),  here  the 
trader,  though  answerable  for  principal  and  interest,  is  not  made 
to  account  for  the  extra  profits  (b).  And  if  a  person  was  in  fact  a 
partner  with  the  testator,  but  without  knowing  it  (c),  or  has  bo7id 
fide  settled  the  partnership  accounts  (d),  he  will  be  equally  pro- 
tected as  if  he  had  not  been  such  a  partner.  And  if  the  terms  of 
the  partnership  be  that  on  the  death  of  any  partner  his  share  shall 
be  taken  by  the  survivor,  at  the  value  estimated  at  the  last  stock- 
taking, and  a  partner  dies  having  appointed  three  executors,  one  of 
whom  is  a  co-partner,  and  another  afterwards  becomes  a  co-partner, 
and  the  testator's  share  is  left  in  the  business  and  traded  with,  the 
two  executors  who  are  in  the  firm  are  not  answerable  for  profits, 
But  only  for  the  capital  of  the  testator's  share  with  interest.  The 
surviving  partners  are  in  this  case  regarded  as  purchasers  of  the 
share  of  the  deceased,  at  the  price  expressed  by  the  articles,  and 
the  two  executors  are  answerable  on  the  footing  only  of  having 
left  outstanding  a  debt,  which  they  ought  in  a  reasonable  time  to 
have  got  in  (e). 

9.  The  foregoing  principle  that  trustees  are  not  to  profit  by  the  Agents,  &o. 

(a)  Brown  v.  De  Tastet,  Jac.   284  ;  in  tliia  case  viewed  the  claim  against 

Willett  V.  Elandford,  1  Hare,  253.  the  surviving  partners,  though  one  of 

(6)  Stroud  V.  Gviyer,  28  Beav.  130  ;  them  was  also  executor,  as  a  debt  only, 

Townend  v.    Townend,   1    Giff.   210  ;  and,  as  such,  not  giving  a  right  to  an 

Simpson  v.  Ghapman,  4  De  G.  M.  &  account  of  profits,  and  the  Court  ob- 

G.  154  ;   Macdonald  v.  Richardson,  1  served  that,  although  there  had  been 

Gifl'.  81 ;  [Slade  v.  Ghaine,  (1908)  1  Oh.  hundreds,  probably  thousands,  of  cases 

(C.A.)  522].     See  Flockton  v.  Bunning,  in  which  traders  had  been  executors, 

8  L.  R.  Ch.  App.  323,  note  (6).  and  in  which,  on  taking  the  accounts, 

(c)  Brown  v.  Be  Tastet,  Jac.  284.  balances,  and  large  balances,  had  been 

(d)  Glmmbers  Y.  Howell,  11  Beav.  6.  found  due  from  them,  yet  where  there 
And  in  Ex  parte  Watson,  2  Ves.  &  B.  had  been  no  active  breach  of  trust,  in 
414,  Lord  Eldon  seems  to  speak  of  the  getting  in  or  selling  out  trust 
partners  taking  with  notice,  as  debtors  assets,  but  there  had  been  a  mere 
for  the  money,  as  if  it  had  been  balance  on'  the  account  of  receipts  and 
placed  with  them  by  way  of  direct  payments,  the  omission  to  invest  the 
loan.  balance  had  never  made  the  executor 

(e)  Vyse  v.  Foster,  8  L.  K.  Ch.  App.  liable  to  account  for  the  profits  of  his 
309;   affirmed,  7  L.   R.   H.   L.  318.  own  trade.     lb.  p.  335.     [And  see  now 
The  judgment  of  L.  J.  James  should  the  Partnership  Act,  1890,  ss.  42  (2), 
be  read,  to  see  the  principles  upon  43  ;  Lindley,  512,  587,  et  seq.] 
which  the  Court  now  acts.     The  Court 
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Heir  or  devisee 

purchasing 

incumbrance. 


trust  [based,  as  it  is,  upon  the  general  principle  that  no  one  who 
has  a  duty  to  perform  shall  place  himself  in  a  situation  in  which 
his  interest  conflicts  with  his  duty  (a)],  applies  to  agents  (h), 
[solicitors  who  are  also  mortgagees  (c),]  guardians  {d),  who  are 
trustees  to  the  extent  of  the  property  come  to  their  hands  (e), 
directors  of  a  company  (/ ),  secretary  of  a  company  {g),  [promoters 
of  a  company  (A),]  inspectors  under  creditor  deeds  (i),  the  mayor 
of  a  corporation  {j),  [one  co-partner  selling  to  another  a  share  in 
the  partnership  business  (fc)],  and  generally  to  all  persons  clothed 
with  a  fiduciary  character  {l). 

10.  Even  an  heir  has  been  so  far  regarded  as  a  trustee  for 
creditors  of  the  ancestor,  that  he  cannot  hold  an  incumbrance  as 
against  them  for  more  than  he  gave  for  it  (m),  and  it  is  presumed, 
though  there  is  no  decision  upon  it,  that  the  rule  applies  equally 
to  a  devisee  as  between  him  and  the  creditors  of  the  testator  (n). 


[(a)  Broughton  v.  Broughton,  5  D.  G. 
M.  &  G.  160,  per  Lord  Cranworth  ; 
and  see  Be  Doody,  (1893)  1  Oh.  129.] 

(6)  Morret  v.  Pashe,  2  Atk.  54,  per 
Lord  Hardwicke  ;  [Grant  v.  Gold  Ex- 
ploration, &c..  Syndicate,  (1900)  1  Q.  B. 
(GA.)  233]. 

[(c)  Be  Doody,  uhi  sup.  ;  Eyre  v. 
Wyim-Mackenzie,  (1894)  1  Ch.  218  ; 
Day  V.  Kelland,  (1900)  2  Oh.  (GA.) 
305  ;  Gheese  v.  Keen,  (1908)  1  Ch.  245  ; 
but  see  now  the  Mortgagees  Legal 
Costs  Act,  1895  (58  &  59  Vict.  c.  25), 
ss.  2,  3.] 

(d)  Powell  V.  Glover,3  P.  W.  251,note. 

(e)  Sleeman  v.  Wilson,  13  L.  R.  Eq. 
41,  per  Gur. 

(/)  Great  Luxembourg  Bailway  Com- 
pany V.  Magnay,  25  Beav.  586  ;  Im- 
perial  Mercantile  Credit  Association  v. 
Goleman,  6  L.  R.  Ch.  App.  558  ;  6 
L.  R.  H.  L.  189  ;  Parker  v.  M'Kenna, 
10  L.  R.  Ch.  App.  96  ;  In  re  Imperial 
Land  Company  of  Marseilles  j  Ex  parte 
Larking,  4  Gh.  D.  (GA.)  566  ;  [Nant-y- 
glo  and  Blaina  Ironworks  Company  v. 
Grave,  12  Ch.  D.  738  ;  Eden  v.  Beds- 
ihdes  Bailway  Lighting  Company,  23 
Q.  B.  D.  (GA.)  368  ;  Be  Lands  Allot- 
mentCompany,  (1894)  1  Ch.  (C.A.)616 ; 
Shaw  V.  Holland,  (1900)  2  Gh.  (G.A.) 
305  ;  Costa  Bica  Bailway  Company  v. 
Forwood,  (1901)  1  Ch.  (GA.)  746  ;  & 
Lady  Forest  (Murchison)  Gold  Mining 
Co.,  (1901)  1  Ch.  582  ;  but  directors 
are  not  to  be  regarded  as  trustees  for 
the  creditors  of  the  company  ;  Be 
Wood's  Ships  Woodite  Company,  62  L. 
T.  N.S.  760 ;  nor  for  individual  share- 


holders, whose  shares  they  may  there- 
fore purchase  without  disclosing  pend- 
ing negotiations  for  the  sale  of  the 
company's  undertaking ;  Percival  v. 
Wright,  (1902)  2  Ch.  421  ;  nor  is  a 
liquidator  strictly  speaking  a  trustee 
either  for  creditors  or  contributoriea  ; 
Knowles  v.  Scott,  (1891)  1  Gh.  717  ;  but 
see  Pulsford  v.  Devenish,  (1903)  2  Gh. 
625]. 

{g)  Be  M'Kay's  Case,  2  Ch.  D.  1. 

1(h)  New  Sombrero  Phosphate  Com- 
pany V.  Erlanger,  5  Ch.  D.  (C.A.)  73  ; 
Bagnall  v.  Carlton,  6  Ch.  D.  (C.A.)  371 ; 
Emma  Silver  Mining  Company  v. 
Grant,  11  Gh.  D.  (G.A.)  918  ;  Emma 
Silver  Mining  Company  v.  Lewis,  4 
G.P.D.  396  ;  and  see  Ladywell  Mining 
Company  v.  Brookes,  34  Ch.  D.  398  ; 
35  Ch.  D.  (C.A.)  400 ;  Be  Leeds  and 
Hanley  Theatre  of  Varieties,  (1902)  2 
Ch.  (G.A.)  809;  and  see  as  to  the 
extent  of  the  duty,  Lagunas  Nitrate 
Co.  V.  Lagunas  Nitrate  Syndicate, 
(1899)  2  Gh.  (C.A.)  392.] 

(i)  Cliaplin  v.  Young  (No.  2),  33 
Beav.  414. 

(j)  Bowes  V.  City  of  Toronto,  11 
Moore,  P.  C.  G.  463. 

[{k)  Law  V.  Law,  (1905)  1  Ch.  (C.A.) 
140.] 

{I)  Docker  v.  Somes,  2  M.  &  K.  665. 

(m)  Lancaster  V.  Evors,  10  Beav.  154  ; 
and  see  1  Ph.  354 ;  Brathicaite  v. 
Brathwaite,  1  Vern.  334 ;  Long  v.  Clop- 
toii,  1  Vern.  464  ;  Darcy  v.  Hall,  1 
Vern.  49  ;  JMorret  v.  Paslce,  2  Atk.  54. 

(u)  See  Long  v.  Glopton,  1  Vern. 
464  ;  Davis  v.  Barrett,  14  Beav.  542. 
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But  either  an  heir  or  a  devisee  who  was  himself  an  incumbrancer 
at  the  death  of  the  ancestor  or  testator,  may  buy  up  a  prior  (but 
not  a  subsequent)  incumbrance,  and  hold  it  for  the  whole  amount 
due ;  for  his  own  incumbrance  is  by  title  paramount,  and  not 
affected  by  any  trust  for  creditors,  and  the  Court  considers  him  to 
that  extent  as  a  stranger,  and  allows  him  to  buy  up  the  prior 
incumbrance,  not  as  heir  or  devisee,  but  for  the  protection  of  his 
own  incumbrance  (a).  And  if  the  heir  or  devisee  acquire  the  prior 
incumbrance  not  by  Ms  own  act  or  procurement,  but  by  the 
bounty  of  another,  as  either  by  gift  inter  vivos,  or  by  will,  there 
seems  no  reason  on  principle  why  the  heir  or  devisee  should  not 
hold  the  prior  incumbrance  for  the  whole  amount  due ;  and  semble 
it  can  make  no  difference  whether  the  donor  was  the  prior  incum- 
brancer himself,  or  was  a  stranger  who  had  purchased  from  the 
incumbrancer  at  an  under- value  (b). 

An  heir  or  devisee  may,  it  seems,  hold  an  incumbrance,  which 
he  has  bought  up  himself  at  an  under-value,  for  the  whole  amount 
as  against  a  subsequent  incumbrancer,  though  not  as  against  the 
general  creditors  of  the  ancestor  or  testator;  as  if  A.  be  the  first 
incumbrancer,  B.  the  second,  and  C.  the  heir  or  devisee,  and  C. 
buys  up  A.'s  incumbrance,  here  if  B.  have  a  charge  merely  and  is 
not  a  creditor,  or  his  debt  is  barred  by  the  statute,  there  is  no 
thread  of  trust  or  confidence  running  between  B.  and  C,  and  there- 
fore C.  is  regarded  as  a  stranger  (c). 

11.  One  of  two  joint  purchasers  of  an  estate  has  been  declared  Joint  purchasera. 
a  trustee  for  the  other  of  a  proportionate   part  of   the  benefit 

derived  by  the  former  from  an  incumbrance  bought  up  by  him  at 
a  less  value  (d). 

12.  An  opinion  has  also  been  expressed  by  a  high  authority,  that  Tenant  for  life. 
even  a  tenant  for  life  stands  in  such  a  confidential  relation  towards 

the  remainderman  that  he  cannot  as  against  him  hold  an 
incumbrance  which  he  has  bought  up,  for  more  than  he  gave 
for  it  (e). 

13.  As  regards  trustees,  in  the  strict  sense  of  the  word,  the  Trustee  may  not 
general  rule  deprives  them  of  any  right  to  receive  remuneration  ggr^y^es"' 

for  their  personal  labour  and  services. 

14.  Thus,  the  trustee  of  an  estate  will  not  [in  general,  for  there  Trustee  may  not 
is  no  inflexible  rule  on  the  subject  (/)],  be  appointed  receiver  of  it  tru7t°estate°at'^a'' 

salary. 

(a)  Davis  v.  Barrett,  14  Beav.  542  ;      but  he  probably  meant  no  more  than 
Darcy  v.  Hall,  1  Vern.  49.  this. 

(6)  See  Anon.  1  Salk.  155.  (d)  Carter  v.  Home,  1  Eq.  Ca.  Ab.  7. 

(c)  Davis  V.  Barrett,  14  Beav.  542.  (e)  Hill  v.  Browne,  Drur.  433. 

The  observations  of  M.R.  are  general,  [(/)  Be  Bignell,  (1892)  1  Oh.  59.] 
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at  a  salary  (a) ;  and  even  should  he  offer  his  services  gratuitously, 
he  would  not  be  appointed  except  under  particular  circumstances, 
for  it  is  the  duty  of  the  trustee  to  superintend  the  receiver,  and 
check  the  accounts  with  an  adverse  eye  (&) ;  but  if  a  person  be 
merely  a  trustee  to  preserve  contingent  remainders,  the  reasons  for 
excluding  him  are  held  not  to  be  applicable  (c). 

Factors,  &c.  15.  In  the  absence  of  any  special  authority  contained  in  the 

instrument  of  trust  (d),  a  trustee  or  executor  who  happens  to  be  a 
factor  (e),  broker  (/),  commission  agent  (g),  or  auctioneer  (h),  can 
make  no  profit  in  the  way  of  his  business  from  the  estate  com- 
mitted to  his  charge.  So  trustees  who  are  bankers  cannot  in  their 
character  of  trustees  borrow  money  of  themselves,  as  bankers,  at 
compound  interest,  though  it  be  the  usage  of  the  bank  with 
ordinary  customers  (i). 

Solicitor.  16.  A  trustee,  whether  expressly  or  constructively  such  (j),  who 

is  a  solicitor,  cannot  charge  for  his  professional  labours,  but  will  be 
allowed  merely  his  costs  out  of  pocket  (k),  unless  there  be  a  special 
contract  or  direction  to  that  effect  (I) ;  and  even  then  he  cannot 
charge  for  matters  not  strictly  belonging  to  the  professional 
character,  such  as  attendances  for  paying  premiums  on  policies, 
or  for  transfers  of  stock,  attendances  on  proctors  or  auctioneers,  or 
attendances  on  paying  legacies  or  debts  (m),  [unless  such  non-pro- 
fessional charges  are  expressly  authorised.  Where  the  will 
authorised  a  solicitor-trustee  to  make  the  usual  professional  or 
other  proper  and  reasonable  charges  for  all  business  done  and  time 
expended  in  relation  to  the  trusts  of  the  will,  whether  such 
business  was  usually  within  the  business  of  a  solicitor  or  not, 
charges  for  business  not  strictly  of  a  professional  character  were 
allowed  {n).  But  where  the  solicitor-trustee  was  authorised  to 
make  the  usual  professional  charges,  and  was  to  be  entitled  "to 
make  the   same   professional   charges,  and  to  receive  the   same 


(a)  Sutton  V.  Jones,  15  Ves.  584  ; 
Sykes  v.  Hastings,  11  Ves.  363  ;  Anon. 
V.  Jolland,  8  Ves.  72  ;  Anon.  3  Ves. 
515  ;  and  see  Morison  v.  Morison,  4  M. 
&  Cr.  215. 

(6)  Syhes  v.  Hastings,  11  Ves.  364, 
per  Lord  Eldon  ;  [and  see  Re  Lloyd, 
12  Ch.  D.  (O.A.)  447]. 

(c)  Sutton  V.  Jo'aes,  15  Ves.  587,  per 
Lord  Eldon. 

(d)  Douglas  v.  Arehbutt,  2  De  G.  & 
J.  148  ;  Re  Sherwood,  3  Beav.  338. 

(e)  Scattergood\.  Harrison,'M.os.  128. 
(/)  Arnold  v.  Garner,  2  Ph.  231. 
((■/)  Sheriff  Y.  Axe,  4  Russ.  33. 

(h)  Matthison  v.  Glarke,  3  Drew.  3  ; 


Kirhman  v.  Booth,  11  Beav.  273. 

{i)  Grosskill  v.  Bower,  32  Beav.  86. 

(j )  Pollard  V.  Doijle,  1  Dr.  &  Sni. 
319. 

(k)  New  V.  Jones,  Exch.  Aug.  9, 1833 ; 
9  Byth.  by  Jarm.  338  ;  Moore  v.  Frowd, 
3  M.  &  Cr.  46  ;  Fraser  v.  Palmer,  4  Y. 
&  0.  615  ;  York  v.  Broimi,  1  Col.  260  ; 
Broughton  v.  Broughton,  5  De  Q.  M.  & 
G.  160. 

{I)  Re  Shenoood,  3  Beav.  338  ;  and 
see  Douglas  v.  Arehbutt,  2  De.  G. 
&  J.  148. 

(m)  Harbin  v.  Darby,  28  Beav.  325. 

l(n)  Re  Ames,  25  Ch.  D.  72.] 
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pecuniary  emoluments  and  remuneration  for  all  business  done  by 
him,  and  all  attendances,  time,  and  trouble  given  and  bestowed  by 
him,  in  or  about  the  execution  of  the  trusts  and  powers  of  the 
will,  or  the  management  and  administration  of  the  trust  estate,  as  if 
he,  not  being  himself  a  trustee  or  executor,  were  employed  by  the 
trustee  or  executor,"  non-professional  charges  were  disallowed  (a) ; 
and  where  a  testator  directed  that  "  any  trustee  or  executor  here- 
under, being  a  solicitor  or  other  person  engaged  in  any  profession 
or  business,  shall  be  entitled  to  charge  and  be  paid  all  usual 
professional  or  other  charges  for  any  business  done  by  him  or  his 
firm  in  relation  to  the  management  and  administration  of  my 
estate,  and  carrying  out  the  trusts,  powers  or  provisions  of  this 
my  will,  whether  in  the  ordinary  course  of  his  profession  or 
business  or  not,  and  although  not  of  a  nature  strictly  requiring 
the  employment  of  a  solicitor  or  other  professional  person,"  it  was 
held  that  although  the  clause  enabled  a  trustee  to  charge  for  any 
work  done  for  the  estate  in  the  course  of  his  profession  or  business, 
whether  done  in  the  ordinary  course  or  not  in  the  ordinary  course 
thereof,  yet  it  did  not  authorise  him  to  charge  for  work  done 
outside  his  profession  or  business  (b).]  A  trustee  who  in  that 
character  invests  the  trust  fund  upon  mortgage,  and  acts  also  as 
solicitor  for  the  mortgagor,  is  not  accountable  to  the  trust  for  the 
professional  profits  made  by  the  mortgage  and  which  are  paid 
by  the  mortgagor  (c).  [But  a  solicitor  who  is  also  executor  cannot, 
by  postponing  probate,  entitle  himself  in  the  meantime  to  charge 
for  professional  work  done  for  his  co-executor  in  relation  to  his 
testator's  estate  (d). 

A  solicitor-trustee  who  prepares  leases  of  portions  of  the  trust 
estate,  the  costs  being  paid  by  the  lessees,  is  accountable,  as  the 
work  is  done  on  behalf  of  the  trust  estate.  And  where  a 
solicitor-trustee  was  made  defendant  to  an  administration  action 
in  which  a  receiver  was  appointed,  and  his  firm  through  their 
London  agents  acted  for  the  receiver  and  made  profit  costs,  it 
was  held  that  they  could  not  be  retained  (e). 

[{a)  Be  Ghappk,  27  Oh.    D.   584 ;  and  it  was  held  that  this  clause  did 

He  Fish,  (1893)  2  Ch.  413,  425  ;  see  not  authorise  charges  for  work  done 

the  observations  of  Kay,  J.,  in  these  which  was  not  strictly  professional, 

cases  as  to  inserting  a  power  author-  but  might  have  been  performed  per- 

ising  non-professional  charges.]  sonally  by  a  trustee  who  was  not  a 

[(5)  Glarkson  v.  Bobinson,  (1900)  2  solicitor.] 

Ch.    722  ;   and   see  Re   Ohalinder  &  (c)   Whitney  v.  Smith,  4  L.  R.  Ch. 

Herington,  (1906)  W.  N.  209,  where  App.  513. 

the  solicitor  was  to  be  "  allowed  all  [{d)  Be  Barber,  34  Ch.  D.  77  ;  Bobin- 

professional   and   other    charges  for  son  v.  Pett,  3  P.  W.  249.] 

his  time  and  trouble,  notwithstanding  [(e)  Be  Oorsellis,  34  Ch.  D.  (C.A.) 

his  being  such  executor  and  trustee,"  675.] 
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But  where  trustees  appoint  the  partner  of  one  of  them,  who 
is  a  solicitor,  steward  of  a  manor  which  forms  part  of  the  trust 
estate,  such  partner  is  not  accountable  in  respect  of  fees  for 
manorial  business  received  by  him  in  his  capacity  of  steward  (a). 

A  declaration  in  a  will  that  a  solicitor-trustee  may  charge 
profit  costs  is  a  gift  to  him  of  a  beneficial  interest  within  sect. 
15  of  the  Wills  Act,  and  is  therefore  void  if  he  is  one  of  the 
attesting  witnesses  (6),  and,  as  a  legatee  cannot  compete  with 
creditors,  is  ineffectual  if  the  estate  is  insolvent  (c).] 

As  the  solicitor-trustee  himself  cannot  charge,  so  neither  can  the 
charge  be  made  by  a  firm  of  which  he  is  a  partner  {d),  even  though 
the  business  be  done  by  one  of  the  partners  who  is  not  a  trustee 
(e);  but  a  country  solicitor  defending  a  suit  in  Chancery  as  executor, 
through  a  town  agent,  will  be  allowed  such  proportion  of  the 
agent's  bill  in  respect  of  the  defence,  as  such  agent  is  entitled  to 
receive  (/.) ;  and  a  trustee  may  employ  his  partner  as  the  solicitor 
to  the  trust,  and  pay  the  usual  professional  charges,  if  by  the 
articles  of  partnership  the  trustee  is  not  to  participate  in  the 
profits  or  have  any  benefit  from  such  charges  {g). 
Cradock  v.  Piper.  17.  In  Graclock  V.  Piper  Qi),  the  principle  of  the  rule  was  held 
not  to  apply  where  several  co-trustees  were  made  defendants  to  a 
suit,  this  being  a  matter  thrust  upon  them  and  beyond  their  own 
control,  so  that  one  of  the  trustees,  who  was  a  solicitor,  was 
allowed  to  act  for  himself  and  the  others,  and  to  receive  the  full 
costs,  it  not  appearing  that  they  had  been  increased  through  his 
conduct.  But  this  decision  is  open  to  comment.  If  the  distinc- 
tion be  made  between  costs  out  of  Court  and  costs  in  Court, 
because,  as  regards  the  latter,  the  conduct  of  the  trustee  is  under 
the  cognisance  of  the  Court,  and  the  costs  are  to  be  taxed,  the 
rule  would  equally  apply  to  the  case  of  a  single  trustee  defending 
himself  (i).  The  exception,  [though  well  established  (j)],  appears 
to  be  anomalous,  and  is  not  likely  to  be  extended  {k).     [It  applies 

[(a)iJeC'orseHis,34Ch.D.(C.A.)675.]  (g)  Clark    v.    Carlon,    7    Jur.    N.S. 

[(t)  Be  Barber,  31  Ch.  D.  665  ;  Be  441  ;  [and   see   -Be   Doody,   uhi   sup. ; 

Pooley,  40  Ch.  D.  (C.A.)  1  ;  and  see  Eyre  v.  Wynn- Mackenzie,  (1894)  1  Ch. 

Be  Thorley,  (1891)  2  Oh.  (C.A.)  613  ;  218]. 

Be   White,  (1898)   1  Ch.  297 ;   2  Ch.  (/i)  1  Mao.  &  G.  664  ;  S.  C.  1  Hall 

(C.A.)  217;  and  legacy  duty  is  payable  &  Tw.  617;   overruling  iJai'rafirijfjfe  v. 

in  respect  of  it,  Ibid.']  Blair,  8  Beav.  588. 

[(c)  Be  White,  ubi  sup.]  (i)  See  Broughton  v.  Broughton,  2 

\d)  Collins  V.  Carey,  2  Beav.  128  ;  Sm.  &  G.  422  ;  5  De  G.  M.  &  G.  160. 

Lincoln  v.  Windsor,  9  Hare,  158  ;  [Be  [{j)  Be  Gorsellis,  34  Ch.  U.  (C.A.) 

CorselHs,  34  Ch.  D.  (C.A.)  675].  675  ;   Be  Barber,  34  Ch.   D.  77  ;   Be 

(e)  Christophers  v.  White,  10  Beav.  Doody,  (1893)  1  Ch.  (C.A.)  129  ;   Be 

523  ;  [Be  CorselHs,  34  Ch.   D.  (C.A.)  Smith's  Estate,  (1894)  1  I.  R.  60.] 

675;  it;eI>oodi/,(1893)lCh.  (C.A.)129].  [(k)  See  Be  Doody,  ubi  sup.,  where 

(/)  Burge  v.  Burton,  2  Hare,  373.  the  Court  declined  to  extend  the  rule 
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not  only  to  proceedings  in  a  hostile  action,  but  to  friendly  pro- 
ceedings in  chambers,  e.g.  an  application  for  maintenance  of  an 
infant  (a).]  Where  a  single  trustee  defended  himself  by  his 
partner,  the  professional  profits  were  disallowed  (6). 

18.  [Prior  to  the  Intestates  Estates  Act,  1884,  a  trustee  might  Trustee  acci- 
by  possibility  have  derived]  a  benefit  from  the  trust  estate,  T^ot  ^^^•^„\2^^'^ 
from  any  positive  right  in  himself,  but  from  the  want  of  right  in  of  lieirs  of  tlie 

,  •1.11  jt-a  ii'i-  cestui  qite  trust. 

any  other ;  as  it  lands  were  vested  in  A.  and  his  heirs  upon 
trust  for  B.  and  his  heirs,  and  B.  died  intestate  and  without  an 
heir,  the  equitable  interest  in  this  case  could  neither  escheat  to 
the  lord  (c),  nor,  if  the  trust  were  created  by  conveyance  from 
B.,  whose  seisin  or  title  was  ex  parte  paternd,  could  the  lands,  upon 
failure  of  heirs  in  that  line,  descend  to  the  heir  of  B.  ex  parte 
maternd  (d):  but  the  trustee,  no  person  remaining  to  sue  a 
siAposna.  retained,  as  the  legal  proprietor,  the  beneficial  enjoy- 
ment (e).  [But  now  where  the  death  occurs  since  the  14th 
August  1884,  the  law  of  escheat  applies  in  the  same  manner  as 
if  the  equitable  interest  had  been  a  legal  estate  in  corporeal 
hereditaments  (/).] 

19.  If  an  estate  be  held  by  A.  upon  trust  for  B.,  and  B.  dies  Onslow  v.  Wallis. 
without  leaving  an  heir,  but  having  devised  the  estate  to  C.  and 

D.  upon  trusts  which  fail  or  do  not  exhaust  the  beneficial  in- 
terests, A.  cannot  insist  on  retaining  the  estate  upon  offering  to 
satisfy  the  charges,  if  any,  but  will  be  bound  to  convey  the  estate 
to  C.  and  D.  as  the  nominees  in  the  will  and  so  entitled  as 
against  A.,  the  bare  trustee,  and  the  Court  as  between  those 
parties  will  not  enquire  into  the  nature  of  the  trust  or  how  far 
it  can  be  executed  (jg).  [But  it  will  be  otherwise  if  C.  and  D. 
are  themselves  mere  bare  trustees  to  whom,  if  the  legal  estate 
had  been  in  their  testator,  it  would  not  have  passed  by  his 
will  (A).] 

20.  In  Burgess  v.   Wheate,  Sir  Thomas  Clarke,  M.E.,  put  the  Purchaser  dying 
case  of  a  purchaser  paying  the  consideration  money,  and  then  aftei°imyment  of 

to  the  case  of  a  solicitor  mortgagee  ;  (e)  Taylor  v.  Haygarth,  14  Sim.  8  ;  ^nd''beforr™n?'' 

as  to  whicli  case,  however,  see  now  Davall  v.  New  River  Company,  3  De  ygyanee 

the    Mortgagees    Legal    Costs    Act,  G.  &  Sm.  394 ;  Cox  v.  Parker,  22  Beav. 

1895  (58  &  59  Vict.  o.  25),  s.  3.]  168  ;  Barroio  v.   IVadkin,  24  Beav.  9  ; 

[(a)  i?eCo?-seHis, 34  Oh.  D.(C. A.) 675.]  and   see    Attorney-General   v.   Sands, 

(6)  Lyon  v.  Baker,  3  De  G  &  Sm.  Hard.    496  ;    Bary,    14 ;    Burgess    v. 

622.     And  see  Manson   v.  Baillie,  2  Wheate,  1  Eden,  212,  213,  253. 

Macq.  H.  L.  Ca.  80.  [(/)  47  &  48  Vict.  c.  71,  s.  4.} 

(c)  Burgess  v.  JVheate,  1  Eden,  177.  ((/)  Onslotu  v.   Wallis,  1  Mac.  &  G. 

But  as  to  a  surplus  dividend  in  the  506  ;  and  see  Jones  v.  Goodchild,  3  P. 

hands  of  trustees  for   creditors,  see  W.  33. 

Wild  V.  Banning,  12  Jur.  N.S.  464.  [(7i)    Be    Lashmar,    (1891)    1    Ch. 

{d)  See  1  Eden,  186,  216,  256.  258.] 
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dying  without  an  heir  before  the  execution  of  the  conveyance. 
Whether  under  such  circumstances  the  vendor  should  keep  both 
the  estate  and  the  money  ?  The  M.E.  thought  that  the  vendor 
would  keep  the  estate,  but  that  the  purchaser's  personal  repre- 
sentative would  have  a  lien  upon  it  for  the  purchase-money  (a). 
Mortgagor  dying       21.  In  the  same  case  the  questions  were  asked,  whether  in  the 

without  an  heir.  .       „         ,    .         .  ,        ,  , 

event  of  a  mortgagor  in  tee  dying  intestate  as  to  real  estate  and 
leaving  no  heir,  the  mortgagee  should  hold  the  estate  absolutely  ? 
and  whether,  if  the  mortgagee  demanded  his  debt  of  the  personal 
representative,  he  should  take  to  himself  both  the  land  and  the 
debt?  Sir  Thomas  Clarke  thought  that  the  mortgagee  might 
hold  the  estate  absolutely ;  but  that  if  the  mortgagee  took  his 
remedy  against  the  personal  representative,  the  Court  would 
compel  him  to  re-convey,  not  to  the  lord  by  escheat,  but  to  the 
personal  representative,  and  would  consider  the  estate  re-conveyed 
as  coming  in  lieu  of  the  personalty,  and  as  assets  to  answer  even 
simple  contract  creditors  (b).  Lord  Mansfield  said,  "He  could 
not  state  on  any  ground  established  what  would  be  the  deter- 
mination in  that  case "  (c).  Lord  Henley  observed :  "  The  lord 
has  his  tenant  and  services  in  the  mortgagee,  and  he  has  no 
right  for  anything  more.  Perhaps  it  would  not  be  difficult  to 
answer  what  would  be  the  justice  of  the  case,  but  it  is  not  to  the 
business  in  hand"  (d).  In  the  opinion  of  Sir  John  Eomillyi 
M.R,  the  mortgagee  held  absolutely,  subject  to  the  payment  of 
the  mortgagor's  debts  out  of  the  equity  of  redemption  (e).  [But 
now,  under  the  Intestates  Estates  Act,  1884,  the  law  of  escheat 
will  apply  to  the  equitable  interest  in  the  land,  and  the  lord  will 
take  accordingly  (/).] 

^th"^*Vth*  22.  A   question    was    put    by   Lord    Mansfield   in   Burgess   v. 

trust  can  assert  Wheate,  but  was  neither  answered  at  the  time,  nor  received  any 
notice  from  the  bench  afterwards,  viz.  whether  the  right  to  the 
estate  might  not,  in  particular  cases,  result  to  the  author  of  the 
trust  (g).  As,  if  A.  infeoffed  B.  and  his  heirs,  in  trust  for  C.  and 
his  heirs,  and  C.  [before  the  14th  August,  1884,  died]  without 
heirs,  could  the  equitable  interest  result  in  favour  of  A.  ?  Such 
a  case  has  never  occurred,  and  there  is  no  authority  upon  the 

(a)  1  Eden,  211,  per  Sir  T.  Clarke.  1st,    1898,   the  Land    Transfer  Act, 

(b)  1  Eden,  210.  1897  (60  &  61  Vict.  c.  65)  s.  1,  vests 
(cj  1  Eden,  236.  the  estate  in  the  first  instance  in  the 
(a)  Id.  256  ;  and  see  Viscount  Doione  personal  representatives.] 

V.  Morris,  3  Hare,  394.  (g)  1  Eden,  185.    As  in  a  gift  of  land 

(e)  Beale  v.  Symonds,  16  Beav.  406.  in  fee  to  a  corporation,  and  the  cor- 

[(/)  47c&48  Vict.  c.  71,  ss.  4,  7  ;  and  poration  is  dissolved  or   ceases,  Co. 

in  cases  of  death  on  or  after  January  Lit.  13  h. 


a  claim. 
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subject;  but  it  seems  anomalous  that  a  trust  can  under  any 
circumstances  result  when  the  whole  beneficial  interest  has  been 
once  parted  with. 

23.  As  the  trustee  when  he  can  claim  in  these  cases  advances  Trustee  cannot 

...         ,      ,  1  i.-  •   1  ,.    1        1  J  oome  into  a  Court 

not  a  positive,  but  merely  a   negative   right,  he  has  no  ground  of  Equity  for  his 

for  coming  into  a  Court  of  Equity  for  the  establishment  of  his  °^"  benefit. 

right  (a).     Thus,  where  A.  devised  a  copyhold  estate  to  B.  and 

his  heirs  in  trust  for  C.  and  his  heirs,  and  C.  died  without  heirs, 

and  then  B.  died,  having   entered   upon   the   lands,  and  having 

applied  the  rents  to  the  trust,  but  never  having  been  admitted, 

and  the  heir  of  B.  filed  a  bill  against  the  lord  for  compelling  him 

to  grant  him  admission.  Lord  Loughborough  said,  "  If  a  man  has 

got  the  legal  estate,  the  Court  will  not  take  it  from  him,  except 

for  some  person  who  has  a  claim ;  but  does  it  follow  that  the 

Court  will  ^we  him  the  legal  estate  ?"(&).     [But  a  Court  of  law 

will  grant  a  mandamus   to   the  lord    to  admit  the  heir  of  the 

trustee  (c),  and  prior  to  the  Intestates  Estates  Act,  1884,  the  heir 

when  admitted   was    entitled    to    hold   the   lands   for  his   own 

benefit  (d).] 

24.  If  a  cestui  que  trust  of  chattels,  whether  real  or  personal,  ^i^^tji-iiue  trust 
die  intestate,   without   leaving   any   next  of  kin,   the   beneficial  next  of  kin,  the 
interest  will  not,  in  this  case,  remain  with  the  trustee,  but  like  '''"f,'  '^^^^^^^  ?,°^^ 

to  the  Crown. 

all  other  bona  vacantia  will  vest  in  the  Crown  by  the  prero- 
gative (e) ;  [and  so  in  the  case  of  chattels  belonging,  or  of  debts 
due  to  a  corporation  aggregate  which  has  been  dissolved  (/);  and 
where  land  was  devised  to  one  in  fee  with  no  gift  over,  and  the 
testator  having  died  without  an  heir,  the  land  was  sold  under 
the  Settled  Land  Acts,  the  proceeds  of  sale  were  held  to  be  a 
money  fund  which,  on  the  death  of  the  tenant  for  life,  vested 
in  the  Crown  as  bona  vacantia  {g)\  And  the  result  will  be  the 
same  where   the   cestui   que   trust,  though   not   dying  absolutely 

(a)  See  1  Eden,  212 ;  and  see  Onslow  leaving  a  widow  but  no  issue,  do  not 

V.  Wallis,  1  Mac.  &  G.  506.  exceed  500Z.,  they  belong  to  his  widow 

(6)  Williams   v.   Lord  Lonsdale,   3  absolutely.     This  Act  does  not  apply 

Ves.  752,  see  756,  757.  to  a  partial  intestacy ;  Re  Tivigg,  (1892) 

[(c)  Bex  V.  Goggan,  6  East,  431.]  1  Ch.  579  ;  but  does  apply  where  there 

1(d)  Gallard  v.  Hawkins,  27  Ch.  D.  is  a  complete  failure  by  lapse  of  all 

298.     See  now  the  Intestates  Estates  the   beneficial    interests   bequeathed, 

Act,  1884,  (47  &  48  Vict.  c.  71),  s.  4.]  and  the  person  named  executor  has 

(e)  If  the  intestate  leave  a  widow  predeceased   the  testator  ;    Re   Ouffe, 

and  no  next  of  kin  the  Crown  takes  a  (1908)  2  Ch.  500.    The  right  of  thewife 

moiety  of  the  personal  estate  ;  Cave  v.  may  be  excluded  by  an  apt  provision 

Roberts,  8  Sim.  214.     [By  the  Intes-  in  a  marriage  settlement  made  before 

tates  Estates  Act,  1890  (53  &  54  Vict.  the  Act ;  Re  Hogan,  (1901)  1  I.  R.  168.] 

u.  29),  if  the  net  value  of  the  real  and  [(/)  JRe  Higginson,  (1899)  1  Q.  B. 

personal  estates  of  every  man  who  dies  325.] 

intestate  after  September  1st,  1890,  [(())  Be  Bond,  (1901)  1  Ch,  1.^.] 
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Trustee  cannot 
set  up  title 
adverse  to  cestui 
que  trust. 


Moral  rights. 


Impeachable 
settlements. 


intestate,  has  appointed  an  executor,  who  by  the  language  of  the 
will  itself  is  excluded  from  any  beneficial  interest  (a).  But  an 
executor  not  expressly  made  a  trustee  by  the  will,  was,  before  the 
Executors  Act,  1830,  (&),  entitled  primd  facie  to  the  surplus  for 
his  own  benefit,  and  that  statute,  it  is  conceived,  has  converted 
him  into  a  trustee  for  the  next  of  kin  only,  and  has  not  altered 
the  old  law,  as  between  him  and  the  Crown,  in  case  there  be  no 
next  of  kin  (c). 

25.  A  trustee  is,  under  no  circumstances,  allowed  to  set  up  a 
title  adverse  to  his  cestui  que,  trust  (d).  But  though  he  may  not 
claim  against  his  own  cestui  que  trust,  yet  he  is  not  bound  to 
deliver  over  the  property  to  his  cestui  que  trust  if  he  cannot 
safely  do  so  by  reason  of  notice  of  title  in  another  which  is  para- 
mount to  the  trust  (e). 

26.  Trustees  would  not  be  justified  in  doing  any  act  at  variance 
with  their  trust.  If,  for  instance,  they  honestly  believed  that 
property  accepted  by  them  in  trust  for  one  belonged  of  right  to 
another,  they  would  not  be  justified  in  communicating  to  such 
other  that  he  could  successfully  claim  the  estate.  Trustees  have 
the  custody  of  the  property,  but  do  not  keep  the  conscience  of 
their  cestui  que  trust. 

27.  It  sometimes  happens  that  circumstances  raise  a  suspicion, 
but  without  any  constat,  that  the  trust  deed  is  impeachable,  as  if 
the  trust  be  created  by  a  father,  tenant  for  life,  and  a  son  claiming 
in  remainder  under  an  appointment  in  exercise  of  a  special  power, 
and  there  are  grounds  for  surmising  that  the  appointment  was 
collusive,  but,  nevertheless,  the  trustee  must  assume  the  validity 
of  the  trust  until  it  is  actually  impeached  (/). 


(a)  Middkton  v.  Spicer,  1  B.  C.  C. 
201  ;  Taylor  v.  Haygarth,  14  Sim.  8  ; 
Russell  V.  Clowes,  2  Coll.  648  ;  Powell 
V.  Merrett,  1  Sm.  &  G.  381  ;  Gradock 
V.  Owen,  2  Sm.  &  G.  241  ;  Bead  v. 
Stedman,  26  Beav.  495  ;  [Dillon  v. 
Beilly,  9  L.  R.  Ir.  57  ;  Be  Mary 
Hudson's  Trusts,  52  L.  J.  N.S.  Ch. 
789  ;  and  see  Be  Gosman,  15  Ch.  D. 
67].  The  foregoing  were  all  cases  of 
failure  of  next  of  kin  of  the  author  of 
the  trust,  but  the  principle  of  the 
decisions  applies  equally. 

(6)  II  G.  4  &  1  W.  4  c.  40. 

(c)  See  ante,  p.  63.  [So  now  decided  ; 
Be  Knowles,  49  L.  J.  N.S.  Ch.  625  ; 
Be  Bacon's  Will,  31  Ch.  D.  460.] 


(d)  See  Attorney-General  v.  Munro, 
2  De  G.  &  Sm.  163  ;  Stone  v.  Godfrey, 

5  De  G.  M.  &  G.  76  ;  Ex  parte  Andrews, 
2  Rose,  412  ;  Kennedy  v.  Daly,  1  Soh. 

6  Lef.  381  ;  Shields  v.  Atkins,  3  Atk. 
560  ;  Pomfret  v.  Windsor,  2  Ves.  476  ; 
Gonry  v.  Gaulfield,  2  B.  &  B.  272  ; 
Langley  v.  Fisher,  9  Beav.  90  ;  Beece 
V.  Trye,  1  De  G.  &  Sm.  279  ;  Newsome 
V.  Flowers,  30  Beav.  461 ;  Frith  y. 
Gartland,  2  H.  &  M.  417  ;  Tennant  v. 
Trenchard,  4  L.  R.  Ch.  App.  537  ; 
Neligan  v.  Boche,  7  Ir.  R.  Eq.  332. 

(e)  Neale  v.  Davies,  5  De  G.  M.  & 
G.  258. 

(/)  Beddoes  v.  Pugh,  26  Beav.  407, 
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CHAPTER  XIV 

THE   DUTIES   OF   TRUSTEES   OF   CHATTELS   PERSONAL 

We  next  advance  to  the  duties  of  trustees,  and  as  trusts  of 
chattels  personal  are  of  the  most  frequent  occurrence,  we  shall 
first  advert  to  trustees  of  property  of  this  description.  We  may 
consider  this  branch  of  our  subject  under  six  heads: — 1.  The 
reduction  of  the  chattel  into  the  possession  of  the  trustee.  2.  The 
safe  custody  of  it.  3.  The  rules  of  the  Court  as  to  conversion. 
4.  The  proper  investment  of  the  trust  fund.  5.  The  liability  of 
trustees  to  payment  of  interest  in  cases  of  improper  detainer ; 
and,  6.  The  distribution  of  the  trust  fund. 


SECTION  I 
OF  KEDUCTION  INTO  POSSESSION 

1.  The  first  duty  of  trustees  is  to  place  the  trust  property  in  Of  reduction 
a  state  of  security.     Thus  if  the  trust  fund  be  an  equitable  in-  ''^    P    '^ 
terest  of  which  the  legal  estate  cannot  at  present  be  transferred  to 

them,  it  is  their  duty  to  lose  no  time  in  giving  notice  of  their 
own  interest  to  the  persons  in  whom  the  legal  estate  is  vested  ; 
for  otherwise  he  who  created  the  trust  might  incumber  the 
interest  he  has  settled  in  favour  of  a  purchaser  without  notice, 
who  by  first  giving  notice  to  the  legal  holder  might  gain  a 
priority  (a). 

2.  If  the  trust  fund  be  a  chose  en  action,  as  a  debt,  which  may  Chose  en  action. 
be  reduced  into  possession,  it  is  the  trustee's  duty  to  be  active  in 

getting  it  in  ;  and  any  unnecessary  delay  in  this  respect  will  be  at 
his  own  personal  risk  (h).    A  marriage  settlement  often  contains 

{a)  See  Jacob  v.  Lucas,  1  Beav.  436.  K.  Ch.  App.  711  ;  M'Gachen  v.  Dew, 

(b)  Caffrey  v.   Darby,  6   Ves.  488  ;  15   Beav.   84 ;    JViles  v.   Gresliam,  2 

Platel    V.    Oraddock,   0.    P.    Cooper's  Drew.  258  ;  Waring  v    Waring,  3  Ir. 

Cases,  1837-8,  481  ;  Jones  v.  Higgins,  Ch.    Rep.   335  ;    Tehbs  v.    Carpenter, 

2  L,  R.  JEq.  538  ;  Ex  parte  Ogle,  8  L.  1  Mad,  298  ;  Grove  v.  Price,  26  Beav. 
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Prepayment. 


Executors. 


Buxton  V. 
Buxton. 


a  covenant  by  one  of  the  parties  for  payment  of  a  certain 
sum  to  the  trustees  within  a  limited  period,  and  if  the  Statute 
of  Limitations  be  allowed  to  run  so  that  the  claim  is  barred,  the 
trustees  are  answerable  (a) ;  and  a  fortiori  the  trustees  will  be 
responsible  if  they  execute  the  settlement  and  sign  a  receipt  for 
the  money,  but  do  not  actually  receive  it  (b). 

Though  trustees  may  be  answerable  for  delaying  after  the 
proper  time  to  get  in  a  chose  en  action,  there  can  be  no  objection 
to  their  receiving  it  before  the  time,  if  the  person  liable  be  will- 
ing to  pay  it  (a).  [And  trustees  of  a  reversionary  chose  en  action 
may  concur  with  the  person  entitled  to  the  prior  interest  in 
calling  for  an  immediate  transfer  to  themselves  of  the  chose  en 
action  (d).] 

3.  There  is  no  inflexible  rule  as  to  the  time  within  which 
executors  are  bound  to  get  in  the  assets  (e);  but  in  every  case 
the  particular  circumstances  must  govern,  and  the  Court  allows 
the  executors  a  large  discretion  (/).  Thus  if  a  testator  died 
possessed  of  live  stock  which  cannot  be  kept  but  at  a  great 
expense,  the  executors  ought  to  sell  forthwith  (g).  So  executors 
would  not  be  justified  in  continuing  the  testator's  housekeeping 
expenses  for  an  unreasonable  time,  but  when  they  have  ac- 
quainted themselves  with  the  facts,  should  discharge  the  servants 
and  break  up  the  establishment ;  and  an  interval  of  two  months 
was  in  one  case,  but  under  rather  special  circumstances,  held  to 
be  justifiable  (h).  A  testator  died  possessed  of  Crystal  Palace 
shares,  and  it  was  contended  that  the  executors  were  to  be 
responsible  for  the  value  at  the  end  of  two  months,  but  the 
Court  held  that  they  had  a  discretion  whether  to  sell  or  not 
until  the  end  of  twelve  months  (i). 

Where  a  great  part  of  the  assets  was  outstanding  on  Mexican 
bonds  and  the  executors  sold  in  the  course  of  the  second  year 
from  the  testator's  decease.  Lord  Cottenham  held  that,  if  the 
executors   were   bound    at   once   to   convert    the    assets   without 


103  ;  [Be  Brogden,  38  Ch.  D.  546  ;  Re 
Stevens,  (1898)  1  Ch.  (C.A.)  162,  171  ;] 
and  see  Rowley  v.  Adams,  2  H.  L.  Cas. 
725  ;  Macken  v.  Hogan,  14  Ir.  Ch.  E,. 
220. 

(a)  Stone  v.  Stone,  5  L.  E.  Ch.  App. 
74. 

(b)  Westmoreland  v.  Holland,  23  L. 
T.  N.S.  797  ;  19  W.  R.  302  ;  affirmed 
W.N.  1871,  p.  124. 

(c)  Mills  V.  Osborne,  7  Sim.  30 ; 
Maskelynev.  Russell,'W .'N .  1869,^.  184. 


[{d)  Anson  v.  Potter,  13  Ch.  D. 
141.] 

[(e)  See  Hiddingh  v.  Denyssen,  12 
App.  Cas.  624  ;  Be  Chapmanj  {189C^)  2 
Ch.  (C.A.)  763,  782.] 

(/)  Hughes  v.  Empson,  22  Beav. 
183,  per  M.R. 

(9)  lb. 

{h)  Field  v.  Peckett  (No.  2),  29  Beav. 
576. 

(i)  Hughes  v.  Empson,  22  Beav. 
181. 
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considering  how  far  it  was  for  the  interest  of  the  persons  beneficially 
entitled,  there  would  of  necessity  be  always  an  immediate  sale, 
and  often  at  a  great  sacrifice  of  property ;  that  executors  were 
entitled  to  exercise  a  reasonable  discretion  according  to  the  cir- 
cumstances of  the  particular  case.  The  will  had  directed  the 
trustees  to  convert  "  with  all  convenient  speed,"  but  this,  observed 
his  Lordship,  was  the  ordinary  duty  implied  in  the  office  of  every 
executor  (a).  [So  where  a  testator  bequeathed  his  personal 
estate  to  his  executors  upon  trust  to  divide  the  same  equally 
among  four  persons,  all  of  whom  were  of  age,  and  the  estate 
comprised  foreign  railway  bonds  which  the  executors  retained 
beyond  the  end  of  the  first  year  from  the  testator's  death,  it  was 
held  by  the  Court  of  Appeal,  affirming  the  decision  of  V.  C.  Hall, 
that  as  the  executors  acted  with  a  view  to  what  they  thought 
beneficial  to  everybody  interested,  and  in  the  exercise  of  their 
discretion  thought  it  more  prudent  to  wait,  they  ought  not  to 
suffer  because  they  had  committed  an  error  of  judgment,  and 
L.  J.  James  observed:  "It  would  be  very  hard  upon  executors 
who  have  been  saddled  with  property  of  this  speculative  kind, 
and  have  endeavoured  to  do  their  duty  honestly,  if  they  were  to 
be  fixed  with  a  loss  arising  from  their  not  having  taken  what,  as 
it  was  proved  by  the  result,  would  have  been  the  best  course  "  (6).] 
But  in  Gh^ayhum  v.  Clarkson,  where  the  testator  died  possessed 
of  shares  in  the  Leeds  Banking  Company  which  involved  a 
liability  without  limit,  and  the  shares  remained  unsold  for  many 
years,  L.  J.  Wood  said  that  there  was  no  fixed  rule  that  con- 
version'mwsi  take  place  by  the  end  of  one  year,  but  that  such 
was  the  primd  facie  rule,  and  that  executors  who  did  not  convert 
by  that  time,  must  show  some  reason  why  they  did  not  (c) ;  and 
the  Court  directed  an  enquiry  whether  any  loss  had  accrued  by 
the  neglect  to  sell  by  the  end  of  one  year  from  the  death  of  the 
testator,  and  declared  the  executor  responsible  for  any  such 
loss  (d).  And  again  in  Sculthorpe  v.  Tipper  (e),  where  a  testator 
died  possessed  of  shares  in  an  unlimited  Banking  Company,  and 
directed  his  executors  to  realise  his  personal  estate  "  immediately 
after  his  decease,  or  so  soon  thereafter  as  his  trustees  might  see  fit 
so  to  do"   the   trustees  acting,   as   they   believed,  for   the   best 

(a)  Buxton  v.  -Buxton,  1  M.  &  Cr.  80.  {d)  Grayburn  v.   Clarkson,  3  L.  R. 

[(6)  Marsden  v.  Kent,  5  Ch.  D.  (C.A.)  Ch.  App.  605  ;   [Dunning  v.  Earl  of 

598  ;  Be  ChMpman,XlSm)  2  Ch.  (C.A.)  Gainsborough,  54  L.'  J.  N.S.  Ch.  991  ;] 

763.]  and  see  Sculthorpe  v.  Tipper,  13  L.  R. 

(c)  Grayburn  v.    Olarkson,  3  L.  R.  Eq.  232. 

Ch.  App.  606.  (e)  13  L.  R.  Eq.  232. 
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interests  of  the  parties,  neglected  for  two  years  and  a  quarter  to 

sell  the  shares,  and  they  were  made  liable  for  the  consequences, 

the   Vice-Chancellor   observing  that  although   a   discretion  \vas 

vested  in  the  trustees,  they  were  bound  to  exercise  it  within  a 

reasonable  time,  that  is  within  a  year.     This  has  been  considered 

a  somewhat  harsh   decision.     Had   the  testator  simply  directed 

the    executors   to   realise    immediately   after    his   decease,   they 

would  still  have  had  the  year,  and  the  Vice-Chancellor  therefore 

gave  no  effect  to  the  words  of  the  power,  "  or  so  soon  thereafter 

as  they  might   see  fit."     The  question  should  rather  have  been, 

Was   the   discretion   vested   in   them   bond  fide   exercised  ?     In 

another  case,  where  the  trustees  had  an  absolute  discretion  to  sell 

and  convert  the   testator's   shares  in   a   banking   company,  "at 

such  time  or  times  as  they  might  think  proper,"  they  were  held 

not  to  be  liable  for  retaining  the  testator's  shares  beyond  a  year 

from  his  decease,  but  were  made  liable  for  other  new  shares  in 

the  bank  which  they  had  purchased  themselves  (a). 

[Absolute  [And  where  an  absolute  discretion  is  given   to  executors  to 

discretion.]  ■-  .  ° 

postpone  the  sale  and   conversion   of  the   estate,  they  are   not 

bound  by  the  ordinary  rule  to  convert  the  property  within  a 
year,  even  although  it  consists  of  shares  in  companies  with 
unlimited  liability,  and  in  the  absence  of  mala  fides  they  will  ' 
not  be  responsible  for  losses  arising  to  the  estate  from  the  non- 
conversion  (6) ;  nor  will  the  Court  interfere  with  the  exercise 
of  such  a  discretion  by  trustees  who  are  acting  bond  fide  (c). 
Where  the  trustees  cannot  agree  as  to  the  retention,  the  absolute 
trust  for  conversion  must  prevail,  and  the  securities  be  sold 
accordingly  (d). 
[luveatment  be-  Where  shares  belonging  to  a  testator  are  altered  in  amount 
ised  after  tes-  after  his  death  and  become  liable  to  calls,  so  as  no  longer  to  be 
tator's  decease.]  ^jj  authorised  investment  according  to  the  terms  of  the  will,  the 
trustees  should  convert  them  with  reasonable  speed  (e).  And  where 
trustees  are  empowered  to  invest  a  trust  fund  by  depositing  it 
with  a  particular  firm,  they  cannot  lend  to  a  firm  differently 
constituted,  whether  consisting  of  more  or  fewer  individuals  (/), 
and  it  is  their  duty,  upon  a  change  of  partners  in  the  firm,  to 
call  in  money  so  invested  (g). 


(a)  Edwards  v.  Edviunds,  34  L.  T, 
N.S.  522  ;  [Re  Johnson,  W.  N.  1886, 


p.  72].  (H.L.)  282.] 

""    "    "      ■  ^  --  .  -  '(g)  Be  Tucker,  (1894)  1    Ch.   724 


[(b)  Ee  Norrington,  13  Oh.  D.  (C.A.) 
54.] 

[(c)  Re  Blake,  29  CL  D.  (C.A.)  913. 
[(d)  Be  Hilton,  (1909)  2  Ch.  548.] 


(e)  Be  Morris,  54  L.  J.  Ch.  388.] 
;(/)  Smith  V.  Patrick,  (1901)  A.C. 


654.]  per   Bonier,   J.  ;   S.   C.   (1894)  3  Ch. 

[(c)  Be  Blake,  29  Ch.  D.  (C.A.)  913.]      (C.A.)  429.] 
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But  it  is  now  enacted  that  '"  a  trustee  shall  not  be  liable  for  [Trustee  Act, 
breach  of  trust  hy  reason  only  of  his  continuing  to  hold  an  invest- 
ment which   has  ceased  to  be  an  investment  authorised  by  the 
instrument  of  trust  or  by  the  general  law ''  (a). 

4.  Where  it  is  for  the  benefit  of  infants  to  retain  investments  [Retaining  in- 
which  are  not  authorised  by  the  terms  of  the  trust,  the  Court  has  infants  m  specie. 
a  discretion  to  allow  such  retainer.     The  Court,  however,  will  not 

exercise  this  discretion  unless  special  circumstances  are  shown  to 
exist,  and  the  mere  fact  that  the  unauthorised  securities  are  such 
as  are  authorised  by  sect.  21  of  the  Settled  Land  Act,  1882,  and 
that  a  loss  of  income  would  be  caused  by  a  conversion,  will  not 
induce  the  Court  to  allow  the  securities  to  be  retained  (5). 

5.  Trustees,  empowered  to  retain  any  part  of  the  estate  in  its  [Retention  of 
present  "form"  of  investment,  were  held  to  be  justified  in  retain-  investment.] 
ing  shares  in  a  new  company,  given  in  exchange  for  shares  in  an 

old  company,  the  Court  being  of  opinion  that  in  effect  the  new 
company  was  the  old  company  in  a  new  "form,"  and  that  the 
trustees  became  entitled  to  the  shares  because,  by  virtue  of  the 
Companies  Act,  1862,  the  one  company  replaced  the  other  (c) ; 
but  where  the  trust  comprised  shares  in  a  financial  company, 
which  had  the  control  of  and  owned  shares  in  two  railway  com- 
panies, and  subsequently  the  greater  part  of  the  capital  in  the 
financial  company  was  cancelled,  and  shares  in  the  railway  com- 
panies substituted  for  it,  it  was  held  that  the  last  mentioned  shares 
were  a  substantially  different  investment  from  the  shares  in  the 
financial  company,  and  that  the  trustees,  by  the  terms  of  the  trust 
instrument,  were  not  at  liberty  to  "  retain  "  them  (t^).] 

6.  An   executor  is  not  to  allow  the  assets  of  the  testator   to  Personal  security. 
remain  outstanding  upon  personal   security  (e),  though   the  debt 

was  a  loan  by  the  testator  himself  on  what  he  considered  an 
eligible  investment  (/).  And  it  will  not  justify  the  executor,  if 
he  merely  apply  for  payment  through  his  attorney,  but  do  not 
follow   it   up    by   instituting   legal    proceedings  (g).       Personal 

[(a)  57  Vict.  c.  10,  s.  4,  18th  June  action  is  recoverable  only  in  eq^uity,  a 

1894.     The  section  is  not  retrospec-  cestui  que  trust  may  take  active  steps 

tive  ;  Be  Chapman,  (1896)  1  Ch.  323,  for  getting  it  in;  and  as  to  the  effect  of 

per  Kekewich,  J.]  laches  by  the  cestui  que  trust  in  this 

[(b)  Fox  V.  Dolby,  W.  N.  1883,  p.  29.]  respect,  see  Paddon  v.  BicJuirdson,  7 

■(c)  Be  Smith,  (1902)  2  Ch.  667.]  De    G.    M.   &    G.    563  ;    Horton    v. 

(d)  Be  Anson's  Settlement,  (1907)  2  Brocklehurst  (No.  2),  29  Beav.  511. 

Ch.  424.]  (/)  Powell  v.  Evans,  5  Ves.   839 ; 

(e)  Lowson  v.  Copeland,  2  B.  C.  C.  Bullock  v.  TVlieatley,  1  Coll.  130 ;  and 

156  ;    Caney  v.  Bond,  6  Beav.   486  ;  see   Tebbs  v.  Garpenter,  1  Mad.  298  ; 

Bailey  v.  Qould,  4  Y.  &  C.  221 ;  and  Clough  v.  Bond,  3  M.  &  Cr.  496. 

see  Attorney-General  v.  Higham,  2  Y.  (g)  Lowson  v.  Gopeland,  2  B.  C.  C. 

&  C.  C.  C.  634.     Where  the  chose  en  156. 
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security  changes  from  day  to  day,  by'  reason  of  the  personal 
responsibility  of  the  debtor  giving  the  security ;  and,  as  a 
testator's  means  of  judging  of  the  value  of  that  responsibility 
are  put  an  end  to  by  his  death,  the  executor  who  omits  to  get 
in  the  money  within  a  reasonable  time  becomes  himself  the 
security  (a).  An  executor  will  be  equally  liable  if  he  knows 
that  a  co-executor  is  a  debtor  to  the  testator's  estate,  and  does 
not  take  the  same  active  steps  for  recovery  of  the  amount  from 
the  co-executor,  as  it  would  have  been  his  duty  to  take  against 
a  stranger.  And  it  does  not  vary  the  case  that  the  testator 
himself  was  in  the  habit  of  leaving  money  in  the  hands  of  that 
co-executor,  and  treating  him  as  a  private  banker  (V).  Nor  will 
an  executor  be  excused  for  not  calling  in  money  on  personal 
security  by  a  clause  in  the  will,  that  the  executors  are  to  call  in 
"  securities  not  approved  hy  them '' ;  for  such  a  direction  is  con- 
strued as  referable  to  securities  upon  which  a  testator's  property 
may  allowably  be  invested,  and  not  as  authorising  an  investment 
which  the  Court  will  not  sanction  (c).  If  a  settlement  contain 
a  clause  that  the  trustees  are  to  get  in  the  money  "  whenever 
they  shall  think  fit  and  expedient  so  to  do,"  they  will  be  liable, 
if  they  refrain  from  enforcing  payment  out  of  tenderness  to  the 
tenant  for  life  without  a  due  regard  to  the  interests  of  all  the 
cestuis  que  trust  {d).  [And,  generally,  it  is  the  duty  of  trustees  to 
press  for  payment  of  the  trust  funds  to  them,  and  if  they  are  not 
paid  within  a  reasonable  time,  to  enforce  payment  by  legal  pro- 
ceedings, and  they  are  especially  bound  to  act  promptly  where 
payment  is  deferred  by  the  terms  of  the  trust  to  a  specified  time  (e) ; 
but  where  there  are  no  funds  available,  trustees  are  not  bound  to 
institute  proceedings  at  their  own  expense  (/).]  If  it  appears,  or 
there  is  reasonable  ground  for  believing,  that  had  legal  steps 
been  taken  they  would  have  produced  no  useful  result,  the 
executor  or  trustee  is  not  liable  i^) ;  [but  where  a  trustee  seeks  to 

(a)  Bailey  v.  Gould,  4  Y.  &  C.  226,  665  ;  and  as  to  the  effect  of  s.  21  of 

per    Baron   Alderson  ;    [and   see  Be  the  Trustee  Act,  1893,  replacing  s.  37 

Tucker,  (1894)  1  Oh.  724,  734].  of  the  Conveyancing  Act,  1881,  see 

(6)  Styles  v.  Guy,  1  Mao.  &  G.  422  ;  Re  Owens,  47  L.  T.  N.S.  61,  64.] 

1  Hall  &  Tw.  523  ;  Eghert  v.  Butter,  Uf)  Tudball  v.  Medlicott,  59  L.  T. 

21  Beav.  560  ;  Candler  v.  Tillett,  22  N.S.  370 ;  36  W.  R.  886.] 

Beav.  257.  (g)  Clock  v.  Holland,  19  Beav.  262  ; 

(c)  Shjles  V.  Guy,  1  Mac.  &  G.  422  ;  Hobday  v.  Peters  (No.  3),  28  Beav. 
and  see  Scully  v.  Delany,  2  Ir.  Eq.  603  ;  Alexander  v.  Alexander,  12  Ir. 
Bep.  165.  Ch.  Rep.  1 ;  Maitland  v.  Bateman,  16 

(d)  Lidliei-  V.  Bianconi,  10  Ir.  Ch.  Sim.  233,  note  ;  Walker  v.  Symonds, 
Rep.  194.  3  Sw.  71  ;  [Be  Roberts,  76  L.  t.  N.S. 

[(e)  Be  Brogden,  38  Ch.   D.  (C.A.)      479]. 
646,  568  ;   Be   Hurst,  63  L.  T.   N.S. 
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excuse  himself  on  this  ground,  the  burden  of  showing  that  if  he 
had  taken  proceedings  no  good  would  have  resulted  from  them 
lies  upon  him  (a)  ]. 

7.  Mpney  outstanding  upon  good  mortgage  security  an  executor  Case  of  trust 

is  not  called  upon  to  realise,  until  it  is  wanted  in  the  course  of  n""f,  "^It!"'^"^ 

administration   (5).      "For   what,"   said   Lord    Thurlow,   "is   the 

executor  to  do  ?     Must  the  money  lie  dead  in  his  hands,  or  must 

he  put  it  out  on  fresh  securities  ?     On  the  original  securities  he 

had  the  testator's  confidence  for  his  sanction,  but  on  any  new 

securities  it  will  be  at  his  own  peril "  (c).     But  the  trustee  should 

ascertain  that  there  is  no  reason  to  suspect  the  goodness  of  the 

security  {d) ;  and  if  it  be  not  adequate,  it  is  the  duty  of  the 

trustee    to    insist    on   payment,   though   by   the    terms    of    the 

settlement  every  investment  or  change  of  investment  is  to  be 

with  the  consent  of  the  tenant  for  life  who  refuses,  for  nothing 

will  justify  conduct  that  puts  the  trust  fund  in  danger  (e). 

8.  When  the  property  is  reduced  into  possession  by  actual  How  money  to 
payment,  [the  circumstances  of  the  case  are  often  such  as  render  trusteer^'^  ^'^ 
it  impracticable  or  highly  inconvenient  for  both  trustees  to  be 

present  at  the  payment  of  the  money  (/),  and  join  in  signing  the 
receipt.  Where  a  solicitor  is  employed,  this  difficulty  has  now 
been  obviated  by  the  provision  in  the  Trustee  Act,  1893  {g),  that 
a  trustee  may  appoint  a  solicitor  to  be  his  agent,  to  receive  and 
give  a  discharge  for  any  money  under  the  trust  by  permitting  the 
solicitor  to  have  the  custody  of,  and  to  produce  a  deed  containing 
any  such  receipt  as  is  referred  to  in  sect.  56  of  the  Conveyancing 
and  Law  of  Property  Act,  1881  {h).  Where  the  transaction  is 
carried  out  without  the  intervention  of  a  solicitor,  it  is  possible 
that  the  money  may  be  paid  for  the  time  to  one  trustee  without 
responsibility  on  the   part   of   the  other  {i),  but   in  every  case 

[(a)  BeBrogden,  38  Ch.D.  (C.A.)  546,  others  to  take  it  to  the  bank,  that  is 

568  ;  Be  Hurst,  63  L.  T.  N.S.  665  ;  Be  an  act  subsequent  to  the  receipt  of 

Stevens,  (1898)  1  Ch.  (C.A.)  162,  171.]  the  money  with  which  the  person 

(b)  Orr  V.  Newton,  2  Cox,  274  ;  [Be  paying  the  money  is  not  concerned ; 
Chapman,  (1896)  2  Ch.  (C.A.)  763,  per  Kay,  J.,  Be  Flower  mid  Metro- 
787] ;  and  see  Howe  v.  Earl  of  Dart-  politan  Board  of  Worlcs,  27  Ch.  D. 
month,  7  Ves.  150.  592,  599.] 

(c)  Orr  V.  Newton,  2  Cox,  276.  [(g)  56    &   57   Vict,   c    53,   s.   17, 
(d)SeeAmesy.Parkmson,7Bea.Y.38i;      replacing,   as  from   December    24th, 

[Be  Chapman,  (1896)  2  Ch.  (C.A.)  763,  1888,  s.  2  of  the  Trustee  Act,  1888. 

787].  A?  to  these  provisions,  vide  post,  Chap. 

(e)  Harrison  \:  Thexton,  4  Jur.  N.S.  XVIII.  s.  2.] 

550.  [(/t)  44  &  45  Vict.  c.  41.] 

[(/)  If  money  be  laid  down  on  a  [(t)  In  Be  Flower  and  tlie  Metro- 

tableinthepresenoeof  all  the  trustees,  politan  Board  of  Works,  27   Ch.   D. 

that  is  a  payment  to  all  of  them,  and  592,  where  the  question  was  as  to 

if  one  of  them  be  commissioned  by  the  the  payment  of  purchase-money  to 
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Eeoeipts  of 

trustees. 


Statutory  power 
to  give  receipts  ; 
22  &  23  Viot. 
0.  35. 


23  &  24  Viot. 
u.  145. 


the  safer  course,  where  practicable,  is  that  the  money  should 
not  be  handed  to  either  of  the  trustees  personally,  but  should, 
in  the  first  instance,  be  paid  into  some  bank  of  credit  to  their 
joint  account]. 

9.  If  money  be  payable  to  A.,  who  is  simply  a  trustee  for  B., 
it  would  clearly  be  a  breach  of  trust  to  pay  it  to  the  trustee 
against  the  wishes  of  the  cestui  que  trust  (a) ;  and,  on  the  other 
hand,  if  the  nature  of  the  trust  be  such  that  the  person  who  has 
the  money  ready  in  his  hands  could  not  reasonably  be  expected 
to  see  to  the  application,  he  may  pay  safely  to  the  trustees  (h). 
Some  cases  in  Ireland  have  gone  further,  and  taken  a  distinction 
between  moneys  which  are  pure  personalty  and  moneys  payable  on 
sales  or  mortgages  (c);  but  the  distinction,  until  adopted  by  the 
English  Courts,  cannot  be  relied  upon. 

10.  By  the  Law  of  Property  Amendment  Act,  1859,  it  was 
declared  that  where  "purchase  or  mortgage  money  shall  he  payable 
to  a  person  upon  any  express  or  implied  trust,"  and  the  payment 
is  made  lond  fide,  the  receipt  of  the  trustee  "shall  effectually 
discharge  the  person  paying  the  same,  unless  the  contrary  shall  he 
expressly  declared  by  the  instrument  creating  the  trust "  {d).  It 
seems  the  better  opinion  that  the  clause  applies  only  to  trusts 
created  since  the  Act,  viz.  IZth  August  1859,  for  how  can  a  person 
expressly  declare  that  an  Act  shall  not  apply  when  the  Act  itself 
does  not  exist  ?  By  a  more  recent  Act  (e),  the  receipts  of  trustees 
for  any  money  generally  payable  to  them  under  any  trust  or 


trustees  who  were  selling  under  a 
power  of  sale,  Kay,  J.,  expressed  the 
opinion  that  it  would  he  a  hreaeh  of 
trust  on  the  part  of  one  trustee  to 
allow  his  co-trustee  to  receive  the 
trust  money.  But  the  early  authori- 
ties on  the  general  point  were  not 
specially  considered,  and  it  is  con- 
ceived that  the  rule  which  was 
previously  established  (see  ante,  p. 
296,  and  the  cases  there  cited,  note 
(6)  )  that  a  trustee  joining  in  a  receipt 
merely  for  the  sake  of  conformity 
is  not  responsible  for  money  not 
actually  received  by  him,  still  re- 
mains in  force.  It  must,  however, 
be  borne  in  mind  that  the  rule  last 
mentioned  was  founded  on  necessity, 
and  that  as  at  the  present  day, 
through  increased  means  of  com- 
munication and  locomotion  and  the 
facilities  of  passing  money  through 
banks,  trustees  can  in  most  cases  at 
very  slight   expense  avoid  the  risk 


of  putting  the  trust-money,  even  for 
a  moment,  in  the  power  of  one  of 
themselves,  the  cases  in  which  they 
can  escape  liability  on  the  plea  of 
having  signed  merely  for  the  sake  of 
conformity  are  more  restricted  than 
formerly,  and  the  plea  is  one  which 
can  only  be  relied  upon  under  ex- 
ceptional circumstances.  As  to  the 
power  of  the  trustee  under  the  Public 
Trustee  Act,  1906,  to  make  payments 
to  his  co-trustee,  see  post.  Chap. 
XXIIL] 

(a)  Pritchard  v.  Laugher,  2  Vern. 
197. 

(6)  Glynn  v.  Locke,  3  Dru.  &  War.  11. 

(c)  See  Fernie  v.  Maguire,  6  Ir.  Eq. 
Rep.  137  ;  Ford  v.  Ryav,  4  Ir.  Ch. 
Rep.  342. 

(d)  22  &  23  Vict.  c.  35,  s.  23. 

(e)  23  &  24  Viot.  c.  145,  ss.  29,  34  ; 
and  see  s.  12.  [The  Act  was  repealed 
by  the  Conveyancing  Act,  1881  (44  & 
45  Vict,  c,  41),  s.  71.] 
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power  created  by  a  deed,  will,  or  other  instrument  executed  after 

28th  Aiigust,  1860,  were  made  sufficient  discharges  (a),  [and  now 

by  the  Trustee  Act,  1893,  the  receipt  in  writing  of  any  trustee  for  [Trustee  Act, 

any  money,  securities  or  other  personal  property  or  effects  payable, 

transferable,   or  deliverable   to  him   under   any  trust   or  power, 

whether  the  trust  be  created  before  or  after  the  commencement 

of  the  Act,  is  made  a  sufficient  discharge  (&)]. 

11.   Where  the  holder  of  the  money  knows  that  the  trustee  Receipt  of  a 
intends  to  commit  a  breach  of  trust,  it  would  not  be  safe  to  pay -^^o'^^n  toi^^nd 
to  the  trustee,  whether   he   has  by  these  Acts   or  otherwise   a  a  breach  of  trust. 
power  of  signing  receipts  or  not.     But  the  fact  of  such  a  know- 
ledge must  be  brought  home  to  the  person  paying,  so  as  to  make 
him  particeps  criminis,  a  privy  to  the  fraud  (c). 


SECTION  II 

OF  THE  SAFE  CUSTODY  OF  TRUST  PROPERTY 

1.  Lord   Northington   once   observed :   "  No   man   can   require  Trustee  must 
or  with  reason  expect  that  a   trustee  should  manage  another's  ^j  the  toust*^^ 
property  with  the  same  care  and  discretion  that  he  would  his  property  as  of 
own  "  {d) ;  but  the  maxim  has  never  failed,  as  often  as  mentioned, 

to  elicit  strong  marks  of  disapprobation,  [and  it  is  now  estab- 
lished on  the  highest  authority  that  the  law  requires  of  a  trustee 
the  same  degree  of  diligence  and  care  in  the  execution  of  his 
office  that  a  man  of  ordinary  prudence  would  exercise  in  the 
management  of  his  own  affairs  (e)]. 

2.  A  trustee  in  an  old  case  had  kept  in  his  house  40Z.  of  Robbery  of  the 
trust  money,  and  200^.  belonging  to  himself,  and  was  robbed  of  ™^  Proper  y- 
both  by  his  servant,  and  was  held  not  to  be  responsible  (/).     An 

(a)  As  to  the  doctrine  of  receipts  Hardwicke  ;  Massey  v.  Banner,  1  J. 

generally,  see  post,  Chap.  XVIII.  s.  2.  &  W.  247,  per  Lord  Eldon  ;  Attorney- 

[(6)  56  &  57  Vict.  c.  53,  s.  20,  re-  General  v.   Dixie,   13    Ves.    534,  per 

placing  44  &  45  Vict.  c.  41,  s.  36.]  eimdem;  [Re  Speight,  22  Oh.  D.  (C.A.) 

(c)  See  Fernie  v.  Maguire,  6  Ir.  Eq.  739,  per  Jessel,  M.R.  ;  S.  G.  in  D.  P. 

Rep.   137  ;  [Hone  v.  Abercrombie,  46  (nom.  Speight  v.  Gaunt)  9  App.  Cas. 


J.  P.  487].  19,  per  Lord  Blackburn ;   and  as  to 

(d)  Harden  v.  Parsons,  1  Eden,  148.  the  application  of  the  principle  to 

[(e)  Learoyd  v.   Whiteley,  12  App.  cases  of  investment,  vide  post,  sect.  4]. 

Cas.  727,  733  ;  and  see  Knox  v.  Mac-  (/)  Morley  v.  Morley,  ubi  sup.;  and 

Kinnon,  13  App.   Cas.  753  ;   Roe  v.  see  Jones  v.  Lewis,  2  Ves.  241 ;  Ex 

Meek,  14  App.  Cas.  558,  569  ;]  Mmrley  parte  Belchier,  Arab.  220  ;    Ex  parte 

V.   Morley,   2   Ch.    Cas.   2,  per  Lord  Griffin,  2  Gl.  &  J.   114 ;    [Jobson  v. 

Nottingham;    Budge  v.  Gummow,  7  Palmer,  (1893J  1   Ch.    71].     But  see 

L.  R.  Ch.  App.  720,  per  V.  C.  Bacon  ;  Sutton  v.  Wilders,  12  L.  R.  Eq.  377, 
Jones  V.  Lewis,  2  Ves.  241,  per  Lord 
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administratrix  liad  left  goods  with  her  solicitor  to  be  delivered  to  the 
party  entitled.  The  articles  were  stolen ;  and  the  Court  said  it 
was  the  same  as  if  they  had  been  in  the  custody  of  the  adminis- 
tratrix, and  it  was  too  hard  to  charge  her  with  the  loss  (a).  Lord 
Eomilly,  however,  made  a  distinction  between  a  loss  arising  from 
a  criminal  act  done  by  a  stranger,  and  a  criminal  act  done  by  an 
agent  appointed  by  the  trustee  himself,  and  held  that  in  the  latter 
case,  but  aggravated  by  circumstances  of  carelessness,  and  where 
both  parties  were  innocent,  the  trustee  was  liable  (b). 
Chattels  passing  3.  Where  there  are  several  trustees,  as  they  cannot  all  have  the 
y   e  ivery.  custody  of  the  property,  if  the  subject  of  the  trust  be  articles  which 

pass  by  delivery,  as  plate,  they  should  be  deposited  with  the 
bankers  of  the  trustees  (c).  As  to  stocks  transferred  by  delivery 
and  payable  to  bearer,  as  Spanish  bonds,  Vice-Chancellor  Wood 
observed,  that  "  no  doubt  the  bonds  might  be  kept  at  the  bankers 
in  a  box  with  three  locks,  opened  by  three  different  keys,  one  to  be 
kept  by  each  of  the  three  trustees  ;  but  as  the  interest  was  payable 
upon  coupons  twice  a  year,  so  that  the  box  must  be  opened  as  often 
for  that  purpose,  he  thought  that  ordinary  prudence  did  not  require 
such  a  course  to  be  adopted,  more  particularly  as  it  would  be  the 
bankers'  duty  to  see  that  the  coupons  only  were  taken  out  of  the 
box,  and  that  neither  the  box  nor  the  securities  were  removed  " ; 
and  so  it  was  decided  (d).  [Where  trustees  are  expressly  authorised 
to  retain  or  invest  in  securities,  such  as  bonds  transferable  by 
delivery  with  coupons  attached,  they  may  deal  with  them  in  the 
way  usual  with  prudent  men  of  business,  and  may  deposit  them 
in  their  joint  names  with  the  bankers  to  the  trust  upon  a  simple 
acknowledgment  of  the  receipt  of  them  by  the  bankers  (e). 

Where  Eussian  Eailway  bonds  which  passed  by  delivery  were 
purchased  by  two  trustees,  and  each  of  the  trustees  took  posses- 
sion of  a  moiety  of  the  bonds,  but  one  of  the  trustees  disposed  of 
the  moiety  held  by  him  and  applied  the  proceeds  for  his  own 
purposes,  it  was  held  that  the  other  trustee  was  liable  for  the  mis- 
application, as  it  was  the  duty  of  the  trustees,  where  the  bonds 
were  transferable  by  delivery,  to  take  care  that  no  improper  dis- 
position could  be  made  of  them  (/ ). 

(a)  Jones  v.  Lewis,  2  Ves.  240.  1  Ch.  425]. 

(6)  Bostock  V.  Floyer,  1    L.  R.  Eq.  (d)Mendesv.  Guedalla,2J.&B..26Q; 

28  ;  35  Beav.  603  ;  [and  see  lie  Brier,  Gonsterdinev.Consterdine,31  Beav.331 ; 

26Ch.  D.  (C.A.)238; /o6sorev.Pafeie>-,  and   see   Mattliews  v.  Brise,   6  Beav 

(1893)  1  Ch.  71  ;  Shepherd  v.  Harris,  239. 

(1905)  2  Ch.  310].  [(e)  Be  De  Pothonier,  (1900)  2  Ch. 

(c)  Metides  v.  Guedalla,  2  J.  &  H.  529.] 

259  ;  [and  see  Field  v.  Field,  (1894)  [(/)  Lewis  v.  Nobbs,  8  Ch.  D.  591.] 
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In  general  it  is  the  duty  of  trustees  to  keep  their  muniments  [Title-deeds.] 
of  title  as  well  as  their  securities  under  their  own  control.  Title- 
deeds,  however,  rest  on  a  different  footing  from  securities,  inas- 
much as  it  is  often  necessary,  as  for  example  on  the  occasion 
of  the  realisation  of  an  e.state,  that  the  deeds  should  be  in 
the  custody  of  the  solicitor  to  the  trustees.  While,  therefore, 
securities  such  as  certificates  or  bonds  payable  to  bearer,  ought 
not  to  be  left  under  the  control  of  a  solicitor  or  any  other 
agent,  no  such  absolute  rule  can  be  laid  down  in  the  case  of 
title-deeds.  If,  from  the  nature  of  the- trust,  reference  to  the  deeds 
is  rarely  required,  it  is  right  that  they  should  be  locked  up  in  a 
bank  or  safe  deposit,  the  trustees  keeping  the  keys ;  but  where  the 
trust  property  was  in  course  of  development  as  a  building  estate, 
it  was  held,  under  the  circumstances,  that  the  trustees  were  justi- 
fied in  leaving  the  deeds  in  the  custody  of  their  solicitors  («).  In 
the  absence,  however,  of  special  circumstances,  a  trustee  is  not 
entitled  to  have  title-deeds  and  non-negotiable  securities  removed 
from  the  custody  of  a  co-trustee,  and  placed  at  a  bank  in  a  box 
accessible  only  to  the  trustees  jointly  (b).] 

4.  An  executor  has  been  held  not  to  be  answerable  for  having  insurance. 
omitted   to  secure  the  safety  of  leasehold  premises  by  insuring 
them  against  fire  (c). 

[By  the  Trustee  Act,  1893  (d),  sect.  18  (e),  it  is  enacted  that  a 
trustee  (/)  may  insure  against  loss  or  damage  by  fire  any  building 
or  other  insurable  property  to  any  amount  (including  the  amount 
of  any  insurance  already  on  foot)  not  exceeding  three  equal  fourth 
parts  of  the  full  value  of  such  building  or  property,  and  pay  the 
premiums  for  such  insurance  out  of  the  income  thereof,  or  out  of 
the  income  of  any  other  property  subject  to  the  same  trusts,  without 
obtaining  the  consent  of  any  person  who  may  be  entitled  wholly 
or  partly  to  such  income.  The  section  applies  to  trusts  created 
either  before  or  after  the  commencement  of  the  Act,  but  nothing 
in  the  section  is  to  authorise  any  trustee  to  do  anything  which 
he  is  in  express  terms  forbidden  to  do,  or  to  omit  to  do  anything 
which  he  is  in  express  terms  directed  to  do,  by  the  instrument 

[(a)  Fieldv.  Field,  (1894)  1  Ch.  425.]  Fn/  v.  Fry,  27  Beav.  146. 

[(6)  Re  Sisson's  SettlewM,  (1903)  1  Ud)  56  &  57  Vict.  c.  53.] 

Ch.  262.     As  to  custody  of  securities  [(e)  Replacing  s.  7  of  the  Trustee 

and    documents    under    the    Public  Act,  1888,  51  &  52  Vict.  c.  59.] 

Trustee    Act,    1906,   see    post    Chap.  [(/)  As  defined  by  s.  50  of  the  Act, 

XXIII.]  including  a  trustee  whose  trust  arises 

(c)  Bailey  v.  Gould,  4  Y.  &  C  221  ;  by    construction    or    implication    of 

and  see  Ex  parte  Andrews,  2  Eose,  law.] 
410  ;   Dobson  v.  Land,  8  Hare,  216  ; 
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creating  the  trust ;  and  the  section  does  not  apply  to  any  building 
or  property  which  a  trustee  is  bound  forthwith  to  convey  absolutely 
to  any  beneficiary  upon  being  requested  to  do  so.  Chattels  settled 
so  as  to  devolve  as  heirlooms  are  "  insurable  property  "  within  the 
meaning  of  the  section,  and  the  trustees  of  the  settlement  have 
power  to  insure  such  chattels  against  loss  by  fire,  and  to  pay  the 
premiums  out  of  income  of  capital  moneys  in  their  hands  {a).] 
Trustee  should         5    jf  |;jjg  subiect  of  the  trust  be  money,  it  may  be  deposited 

place  trust  money  ''  1/71 

in  a  responsible  for  tempoi'ary  purposes  in  some  responsible  banking-house  (o),  but 
his"own"credit'''  ^^  ^^^^  ^  manner  that  the-  cestuis  que  trust  may  follow  the  fund 
into  the  hands  of  the  bankers  (c),  and  it  is  no  objection  that  the 
bank  allows  interest  on  the  deposits  (d).  [But  the  trustees  must 
not  allow  the  money  to  remain  on  deposit  longer  than  the  circum- 
stances of  the  trust  require ;  and  where  a  mortgage  was  paid  off, 
and  the  money  was  placed  on  deposit  at  a  bank  as  an  interim 
investment,  until  a  permanent  investment  could  be  found,  and 
remained  on  deposit  for  fourteen  months,  when  the  bank  failed, 
the  trustees  were  held  liable  for  the  loss  (e).  And]  if  the  trustee 
pay  the  money  to  his  own  credit  and  not  to  the  separate  account  of 
the  trust  estate  (/),  or  if  he  allow  the  drafts  of  another  person  to  be 
honoured,  who  draws  upon  the  account  and  misapplies  the  money  (5^), 
the  trustee  will  be  personally  liable  for  the  consequences. 
Trustee  must  not      6.  And  a  trustee  must  not  lodge  the  money  in  such  a  manner 

put  the  trust  .  .  ,  .  ,      i  ,     .  ,  , 

fund  out  of  his  as  to  put  it  out  Of  his  oivn  control,  though  it  be  not  under  the 
control  of  another.  White,  a  receiver  appointed  by  the  Court, 
in  order  to  induce  Adams  and  Burlton  to  become  his  sureties, 
entered  into  an  arrangement  with  them,  that  the  rents,  as  re- 
ceived, should  be  deposited  in  a  bank  in  the  joint  names  of  the 

[(a)  Be    Earl    of  Egmont's    Trusts,  p.  148  ;  40  L.  J.  N.S.  Ch.  537. 

(1908)  1  Ch.  821.]  [(e)  Gann  v.  Gann,  33  "W.  R.  40  ;  51 

(6)  Routh  V.  Howell,  3  Ves.    565  ;  L.  T.  N.S.  770.] 

Jones  V.  Lewis,  2  Ves.  241,  per  Lord  (/)  Wren  v.  Kirton,  11  Ves.  377  ; 

Hardwicke  ;  Adams  v.  Glaxton,  6  Ves.  Fletcher  v.  Walker,  3  Mad.  73  ;  Mac- 

226  ;  Ex  parte  Belchier,  Amh.  i]  9,  per  donnell   v.    Harding,    7    Sim.     178; 

Lord  Hardwicke ;  Attorney-General  \ .  Matthews    v.    Brise,    6    Beav.    239; 

Randall,  21  Vin.  Ab.  534,  per  Lord  Massey  v.  Banner,   1   J.  &   W.  24L 

Talbot ;  Massey  v.  Banner,  1  Jao.  &  See   observations  of  L.  J.  K.  Bruce 

W.    248,  per    Lord    Eldon  ;    Horsley  and  L.  J.  Turner  on  this  case  in  Pen- 

V.    Chaloner,   2   Ves.   85,  jjer  Sir    J.  nell  \:  Veffell,  4  De  G.  M.  &  G.  pp. 

Strange  ;  France  v.  Woods,  Taml.  172  ;  386,  392. ' 

Lord  Dorchester  v.  Earl  of  Effingham,  (g)  Ingle    v.    Partridge,    32    Beav. 

Id.   279  ;    Wilks   v.   Groom,  3  Drew.  661  ;    34  Beav.  411  ;  Evans  v.   Bear, 

584  ;    Johnson  v.  Newton,   11   Hare,  10    L.   R.    Ch.    App.    76  ;    and    see 

160 ;  Smnfen  v.  Swinfen  (No.  5),  29  Hardy    v.    Metropolitan    Land    and 

Beav.  211.  Finance  Company,  7  L.  R.  Ch.  App. 

(c)  Ex  parte  Kingston,  6  L.  R.  Ch.  427  ;    reversing  S.   C.  12  L.   R.  Eq. 
App.  632.  386. 

(d)  Re  Marcon's  Estate,  W.  N.  1871, 


own  control. 
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sureties,  and  that  all  drafts  should  he  in  the  handwriting  of 
Anderson,  who  was  Adams'  partner,  and  should  be  signed  by 
White.  An  account  was  opened  upon  this  footing,  and  the  bank 
failed,  and  a  considerable  loss  was  incurred.  Sir  J.  Leach  held 
that  the  receiver  and  his  sureties  were  not  to  be  answerable  (a) ; 
but  his  Honour's  decision  was  reversed  on  appeal  by  the  Lord 
Chancellor  (&) ;  and  this  reversal  was  afterwards  affirmed  on  the 
final  appeal  by  the  House  of  Lords  (c).  [So,  by  the  Trustee  Act, 
1893  (d),  although  in  specified  cases  a  trustee  is  empowered  to 
appoint  a  solicitor  to  be  his  agent  to  receive  money,  yet  if  he 
permits  the  money  to  remain  under  the  control  of  the  solicitor 
longer  than  is  reasonably  necessary  to  enable  the  solicitor  to  pay 
the  money  to  him,  his  liability  is  expressly  retained.] 

7.  In  a  case  before  Sir  A.  Hart,  in  Ireland,  an  executor  was  Whetlier  exeou- 
held  to  be  justified,  though  he  had  placed  the  assets  in  a  bank  so  mon^'^ki  bank 

as  to  be  under  the  control  of  the  co-executor.     The  money  was  payable  to  either 

■^01  trie  co-execu- 
entered  in  the  books  to  the  joint  account  of  the  co-executors,  but  tors. 

the  bank  was  in  the  habit  of  answering  the  cheques  of  either 
co-executor  singly.  "  It  is  the  custom  of  bankers,"  said  Lord 
Chancellor  Hart,  "that  what  is  deposited  by  one  to  the  joint 
account  may  be  withdrawn  by  the  cheque  of  the  other ;  and  for 
convenience  of  business,  it  is  necessary  this  risk  should  be  in- 
curred, for  it  would  be  very  hard  to  transact  business  if  every 
cheque  should  be  signed  by  all  the  executors  "  (e).  However,  his 
Lordship  admitted  that  "if  there  were  any  fraud  or  collusion, 
wilful  default  or  gross  neglect,  or  if  the  executor  had  any  reason 
to  put  a  stop  to  the  mismanagement  by  the  co-executor,  the  case 
would  be  altered"  (/).  But  even  with  this  qualification  the 
doctrine  is  so  contrary  to  the  principle  of  other  cases  that  no 
trustee  or  executor  could  be  advised  to  rely  upon  it  in  practice  (g), 

8.  The  trustee  will  also  be  answerable  for  the  failure  of  the  Trustee  respon- 
bank,  if  he  deposited  the  money  there  for  safe  custody,  when  it  was  ^^  ought  not  to 

his  clear  dutv  to  have  invested  it  in  the  funds  for  improvement  (A),  liave  placed  the 

..,,„".,  ,  ,  ,  ,  -T    .  money  there. 

or  if  he  left  it  there  when  he  ought  to  have  paid  it   to  new 

(a)  Sahuay  v.  Salway,  4  Enss.  60.  200,  213. 

(6)  2  R.  &  M.  215.  (/)  Kilbee  v.  Sneyd,  2  Moll.  203,  213. 

(c)  Id.  220.     See  the  argument  of  (g)  See  Clough  v.   Dixon,   8    Sim. 

Lord  Brougham  stated  from  MS.  in  594  ;    3  M.   &   Or.    490 ;    Gibbins  v. 

3rd  Edition,  p.   335.     [The   case  in  Taylor,  22  Beav.  344  ;   Ingle  v.  Par- 

D.  P.  is  reported  sub  nam.  White  v.  tri'dge,  32  Beav.  661  ;  34  Beav.  411. 

Baugh,  3  CI.  &  F.  44  ;    2  Bli.  N.S.,  (h)  Moyle  v.  Moyle,  2  R.  &  M.  710  ; 

181.]  Sir  W.  P.  Wood  in  Johnson  v.  Newton, 

[(d)  56  &  57  Vict.  c.  53,  s.  17.]  11  Hare,  169,  called  it  a  very  strong 

(e)  Kilbee  v.  Sneyd,  2  Moll.  186,  see  case,  and  hard  upon  the  executors, 
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trustees  duly  appointed  (a),  or  into  Court  (6);  or  if,  when  the 
purposes  of  the  trust  do  not  require  a  balance  to  be  kept  in  hand, 
he  lend  a  sum  to"  the  bank  at  interest  upon  no  other  security 
than  their  notes,  for  this  in  effect  cannot  be  distinguished  from 
an  ordinary  loan  on  personal  security,  vyhich  the  Court  never 
sanctions  (c).  And  if  the  trustees  ought  not,  under  the  circum- 
stances, to  have  left  so  large  a  balance  in  the  hands  of  the 
bankers,  they  will  be  liable  for  the  excess  beyond  the  proper 
balance  {d).  But  trustees  will  not  be  liable  for  having  left 
moneys  in  the  hands  of  a  respectable  bank  during  the  first  year 
from  the  testator's  death,  when  there  are  no  special  directions  in 
the  will  for  investment,  and  the  estate  has  not  been  wound  up  (e). 
But  they  will  be  liable,  if,  during  the  first  year  they  draw  out  of 
one  bank  money  which  ought,  by  the  will,  to  be  invested  in 
Government  stocks,  and  deposit  it  in  another  bank  at  interest, 
for  this  is  an  irregular  investment  and  not  a  deposit;  and  a 
direction  in  the  will  that  the  trustees  should  not  be  liable  for 
any  hanker  was  held  not  to  be  material  (/). 
Mixing  the  trust  9.  The  trustee,  wherever  the  trust  property  may  be  placed, 
private  pTOperty.  must  always  be  careful  not  to  amalgamate  it  with  his  own,  for, 
if  he  do,  the  ceshd  que  trust  will  be  held  entitled  to  every  portion 
of  the  blended  property  which  the  trustee  cannot  prove  to  be  his 
own  {g). 

SECTION  III 

OF   CONVERSION 


General  prin- 
ciple. 


1.  Express  trusts  for  conversion  must,  of  course,  be  strictly 
pursued  according  to  the  directions  {h),  and  where  the  trustees 
have  a  discretionary  poiver  to  convert  or  not,  or  at  such  time  as 


(a)  Lunham  v.  Blundell,  4  Jur. 
N.S.  3.     _ 

(6)  Wilkinson  \.  BeiDuk,  4  Jur. 
N.S.  1010. 

(c)  Darke  v.  Martyn,  1  Beav.  525. 

(d)  Astbury  v.  Beasley,  17  W.  R.  638. 

(e)  Johnson  v.  Newton,  11  Hare, 
160  ;  Swinfm  v.  Smnfen  (No.  5),  29 
Beav.  211. 

(/)  Behden  v.  Wesley,  29  Beav. 
213. 

(g)  Lupton  v.  White,  lo  Ves.  432  ; 
and  Panton  v.  Panton,  cited  lb.  440  ; 
Gliedworth  v.  Edwards,  8  Ves.  46 ; 
White  V.  Lincoln,  8  Ves.  363  ;  Fellows 
V.  Mitchi-ll,  1  P.  W.  83  ;  Gray  v.  Haig, 


20  Beav.  219 ;  Duke  of  Leeds  v. 
Amherst,  20  Beav.  239;  Ma^on  v. 
Morley  (No.  1),  34  Beav.  471,  and 
S.  G.  (No.  2),  lb.  475  ;  Gook  v.  Addi- 
son, 7  L.  R.  Eq.  466  ;  [Re  Oatioay, 
(1903)  2  Ch.  356.  Wbere  a  trustee 
mortgaged  trust  property  along  with 
his  own  property,  and  an  account  was 
directed  of  hia  receipts  in  respect  of 
the  trust  property,  he  was  treated  as 
having  raised  the  money  rateably  out 
of  the  proper-ties  according  to  their 
respective  values :  Rochefoucauld  v. 
Boustead,  No.  2,  (1898)  1  Ch.  550]. 

(h)  See  Grarint  v.  Graddock,  20  L,  T. 
N.S.  638. 
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they  may  think  fit,  the  Court  cannot  interfere  with  the  exercise  of 
the  power  (a).  But  besides  express  trusts  of  this  kind,  there  is 
frequently  imposed  upon  trustees  a  duty  to  convert,  not  directed 
in  terms,  but  arising  out  of  the  nature  of  the  property,  and  the 
relation  in  which  the  cesiuis  que  trust  stand  to  each  other. 

2.  As  a  general  rule,  if  a  testator  give  his  personal  estate  (l),  Implied  conver- 
or  the  residue  of  his  personal   estate  (c),  or  the  interest  of  his  te°que3ts  of 
nronertv  (d),  in  trust   for  or  directly  to  (e)  several  persons  in  wasting  property 

r     r       J     \    "  ,.     1       1  ■        ,.  ■  to  persons  in  suc- 

succession,  and  the  subject  of  the  bequest  is  or  a  wasting  nature,  cession, 
as  leaseholds,  long  annuities,  &c.,  the  Court  implies  the  intention 
that  such  perishable  estate  should  assume  a  permanent  character, 
and  so  become  capable  of  succession.  The  Court  accordingly,  in 
these  cases,  has  directed  a  conversion  into  Consols  (/),  and  trustees 
and  executors  are  bound  to  observe  the  same  rule  in  their  ad- 
ministration of  property  out  of  Court,  and  if  they  fail  to  do  so, 
will  be  liable  as  for  a  breach  of  trust  (g). 

3.  But  an  intention  that  the  property  should  be  enioved  in  Intention  to  give 

i^     r       J  J   J  right  of  enjoy- 

specie  may  appear  from  the  form  of  the  bequest,  or  be  collected  ment  m  specie 

from  the  terms   in  which  it  is  expressed.     Thus  if   there  be  a  l?om^the  bequesl 

specific  bequest  of  leaseholds  or  of  stock  the  specific  legatee  will 

take  the  rents  or  dividends  (h).     And  a  power  of  varying  the 

securities  expressly  given  to  the  executors  will  not  prejudice  the 

right  of  the  specific  legatee,  for  the  testator  is  held  to  have  given 

the  executors  the  authority,  not  with  the  intention  of  varying 

the  relative  rights  of  the  legatees,  but  merely  with  the  view  of 

adding  security  to  the  property  (i). 

(a)  In  re  Sewell's  Trusts,  11  L.  E.  (g)  Bate  v.  Hooper,  5  De  G.  M.  & 

Eq.  80  ;   [Be  Pitcairn,  (1896)   2   Ch.  G.  338.     [As  to  the  power  of  trustees 

199].     See  ante,  p.  320.  to  invest  otherwise  than  in  3  per 

(6)  Howe  V.  Earl  of  Dartmouth,  7  cent.  Bank  Annuities,  and  as  to  the 

Ves.  137.  conversion  of    the  old   Government 

(c)  Granch  v.    Granch,   cited  Hoioe  Annuities  into  stock  of  lower  denomi- 

V.  Earl  of  Dartmouth,   7   Ves.    141,  nation,  see  jsosf,  s.  4,  of  this  chapter.] 

note  ;  Powell  v.  Gleaver,  cited  lb.  142  ;  (h)  Vincent  v.  Newcombe,  Younge, 

Lichfield  v.  Baker,  2  Beav.  481  ;  Graw-  599  ;   Lord  v.   Godfrey,  4  Mad.  455  ; 

ley  v.  Grawley,  7  Sim.  427  ;  Sutherland  [and  ex  converso  a  specific  legatee  must 

V.  Goohe,  1  Coll.  498  ;  Johnson  v.  Joh7i-  bear  the  expense  of  preservation  as 

son,  2  Coll.  441  ;  Be  Shaw's  Trust,  12  from  the  death  of  the  testator  :  Be 

L.  R.  Eq.  124 ;  [Be  Smith's  Estate,  48  Pearce,  (1909)  1  Ch.  819].     But  it  is 

L.  J.  Ch.  205  ;  Be  Whiteliead,  (1894)  not  necessary  that  the  bequest  should 

1  Ch.  678].  technically   be    specific   in  order   to 

{d)  Fearns  v.   Yoimg,  9  Ves.  549  ;  entitle  the  tenant  for  life  to  enjoy 

Benn  v.   Dixon,   10    Sim.   636.     See  the  income  in  specie ;  see  Pickering  v. 

Oakes  v.  Stracheij,  13  Sim.  414.  Piclcering,  4  M.  &  Cr.  299  ;  Hubbard 

(e)  House  v.  Way,  12  Jur.  959.  v.    Young,   10  Beav.   205  ;   Harris  v., 

[(/)  I.e.  formerly  3  per  cent.  Bank  Poyner,    1    Drew.    181.     The  case  of 

Annuities,    and    now  2J    per   cent.  Mills  v.  Mills,  7  Sim.  501,  is  contrary 

Consolidated  Stock  under  51  Vict.  c.  to  the  other  authorities,  and  is  not  law. 

2,  see  post,  s.  4.]  (i)  Lord  v.  Godfrey,  4  Mad.    455  ; 
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Use  of  word 

"reriis." 


Conversion 
directed  at  a 
later  period. 


4.  Again,  if  after  a  mention  of  leasehold.?,  there  is  a  general 
direction  to  pay  rents  to  the  tenant  for  life,  this  is  held  sufficient 
to  prevent  the  application  of  the  general  rule  (a),  [but  the  use  of 
the  word  7'ents  in  connection  with  a  gift  comprising  freeholds  and 
leaseholds  will  not  have  the  same  effect,  as  the  word  may  be 
perfectly  well  satisfied  by  being  attributed  to  the  freeholds  (&),  and 
the  addition  of  a  power  to  annuitants  to  distrain  will  make  no 
difference,  as  such  power  is  susceptible  of  a  like  interpretation  (c)]. 
A  mere  mention  of  "  dividends "  is  certainly  not  sufficient  to 
authorise  the  non-conversion  of  terminable  annuities  (d).  But  a 
bequest  of  the  testator's  public  funds  or  government  annuities  (e), 
or  of  the  "  interest,  dividends,  or  income  of  all  moneys  or  stock, 
and  of  all  other  property  yielding  income  at  the  testator's  death," 
has  been  held  to  be  specific  (/). 

5.  And  if  a  testator  negative  a  sale  at  the  time  of  his  death  by 
authorising  or  directing  a  conversion  at  a  subsequent  period  (g) ; 
or  if  he  use  any  other  expressions  which  assume  the  leaseholds 
or  stock  to  be  unconverted  when  by  the  general  rule  it  would  be 
converted,  the  doctrine  of  conversion  is  excluded  (h). 


and  see  Morgan  v.  Morgan,  14  Bea^'. 
721 ;  Be  Llewellyn's Trviet,29'BQiiv.  171 ; 
[and  see  Re  Blmid,  (1899)  2  Ch.  336. 
If  leaseholds,  which  a  tenant  for  life 
is  entitled  to  enjoy  in  specie,  be  taken 
by  a  company  under  the  provisions 
of  the  Lands  Clauses  Consolidation 
Act,  or  sold  under  the  Settled  Estates 
Act,  or  by  the  Court  in  the  absence 
of  a  trust  or  power  of  sale,  the 
purchase  money  should  be  convei'ted 
into  an  annuity  having  the  same 
duration  as  the  lease,  which  should 
be  paid  to  the  person  who  would 
for  the  time  being  have  received  the 
rents  of  the  leaseholds ;  Askew  v. 
Woodheacl,  14  Ch.  D.  (C.A.)  27  ;  Be 
Walsh's  Trusts,  7  L.  R.  Ir.  554  ;  Be 
Lingard,  (1908)  W.  N.  107.  As  to 
the  application  of  the  purchase- 
money  in  the  ease  of  sales  under  the 
Settled  Land  Act,  1882,  of  leasehold 
or  reversionary  interests,  see  s.  34 
of  the  Act]. 

(a)  Blann  v.  Bell,  2  De  G.  M.  &  G. 
775  ;  Hood  v.  Glapham,  19  Beav.  90  ; 
Marshall  v.  Bremner,  2  Sm.  &  G.  237  ; 
Be  Elmore's  Trusts,  6  Jur.  N.S.  1325  ; 
and  see  Thursby  v.  Thursby,  19  L.  E. 
Eq.  395. 

[(6)  Be  Game,  (1897)  1  Ch  881,  per 
Stirling,  J. ,  following  Harris  v.  Poyner, 
1  Drew.  174,  and  Graig  v.  Wheeler, 
29  L.  J.  N.S.  Ch.  374  ;  and  not  follow- 
ing Groive  \,  Grisford,  17  Beav.  507  ; 


Wearing  v.  Wearing,  23  Beav.  99,  and 
Vachell  v.  Roberts,  32  Beav.  140.] 

[(c)  Be  Game,  ubi  sup.l 

Id)  Blann  v.  Bell,  2  De  G.  M.  &  G. 
775  ;  Hood  v.  Glapham,  19  Beav.  90  ; 
and  see  Sutherland  v.  Gooke,  1  Coll. 
503 ;  Neville  v.  Fortescue,  16  Sim. 
333  ;  Pidgeon  v.  Spencer,  16  L.  T.  N.S. 
83. 

(e)  Wilday  v.  Sandys,  7  L.  R.  Eq. 
455. 

(/)  Boijs  v.  Boijs,  28  Beav.  436. 

(g)  Da/iiiel  v.  Warren,  2  Y.  &  C. 
C.  C.  290 ;  Bowden  v.  Bowden,  17 
Sim.  65  ;  Burton  v.  Mount,  2  De  G. 
&  Sm.  383,.:  Alcock  v.  Sloper,  2  M.  & 
K.  699  ;  [Sitnpson  v.  Lester,  4  Jur. 
N.S.  1269  ;  33  L.  T.  6 ;  Gray  v.  Siggers, 
15  Ch.  D.  74  ;  Be  Leonard,  29  W.  E. 
234;  43  L.  T.  N.S.  664;  Be  Pit- 
cairn,  (1896)  2  Ch.  199 ;]  Hwid  v. 
Selby,  22  Beav.  373 ;  Skirving  v. 
Williams,  24  Beav.  275  ;  Harvey  v. 
Harrey,  5  Beav.  134 ;  Hinves  v. 
Hinves,  3  Hare,  609  ;  Bowe  v.  Bowe, 
29  Beav.  276. 

{h)  Gollins  V.  Gollins,  2  M.  &  K. 
703  ;  see  observations  on  this  case  in 
Vaughan  v.  Buck,  1  Ph.  78  ;  Lichfield 
V.  Baker,  13  Beav.  451  ;  Harris  v. 
Poyner,  1  Drew.  180 ;  and  contrast  with 
the  last  case  Ghambers  v.  Chambers,  15 
Sim.  190  ;  [and  see  Be  Thomas,  (1891) 
3  Ch.  482]. 
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6.  The  rule  of  the  Court  under  which  perishable  property  is  Rule  does  not 

assi 
ofo 


converted  does  not  proceed  upon  the  assumption  that  the  testator «/ a'^y"'^''***" 


in  fact  intended  his  property  to  he  sold,  but  is  founded  upon  the 
circumstance  that  the  testator  intended  the  perishable  property 
to  be  enjoyed  by  different  persons  in  succession,  which  is  accom- 
plished by  means  of  a  sale  (a).  The  Court  presumes  that  inten- 
tion unless  a  contrary  intention  appear  on  the  face  of  the  will,  and 
the  only  difficulty  is,  what  will  constitute  a  sufficient  indication  of 
a  contrary  intention,  the  more  recent  decisions  allowing  smaller 
indications  to  prevail  than  were  formerly  deemed  necessary  {b). 

7.  The  object  of  the  rule,  under  which  a  direction  to  convert  Rule  as  to  con- 
wasting  property  is  implied,  being  to  secure  a  fair  adjustment  of  ^''™°°;^^.'"'''^^ 

o   r     r       J  c         >  a  j  property  is  not 

the  rights  of  the  tenant  for  life  and  those  coming  after  him,  it  wasting,  but  of  a 
follows  that  where  a  residue  which,  without  any  express  trust  for  130^^7° the"    "' 
conversion,  is  bequeathed   to   persons  in   succession,  consists  of  Court. 
property  which,  though  not  wasting,  is  of  a  class  producing  a 
high  rate  of  interest  in  proportion  to  its  money  value,  and  liable 
consequently  to  additional  risk,  such  as  railway  shares,  shares  of 
insurance  or  other  companies,  foreign  bonds,  or  stocks,  &c.,  the 
persons  entitled  in  expectancy  have  a  right  to  call  for  the  con- 
version of  such  property  into  Consols  (c).     [But  where  trustees  are 
expressly  empowered  to  retain  existing  securities,  the  mere  fact 
that  some  of  the  securities  retained  are  of  a  hazardous  nature  will 
not  disentitle  the  tenant  for  life  to  the  receipt  of  the  income  in 
specie  {d),  so  long  as  the  trustees  think  fit  to  retain  them  (e),  and 
for  this  purpose  it  matters  not  whether  the  investments  are  wast- 
ing or  permanent  (/).] 

8.  Even  where  the  general  estate  or  residue  is  directed  to  be  Case  of  detts. 
enjoyed  specifically,  the  tenant  for  life  is  not  entitled  to  enjoy  in 

specie  what  is  not  an  investment,  but  a  mere  debt  (g);  and  a 
special  power  for  the  executors  and  trustees  "  to  continue  invested 

(ffl)  Cafe  V.  Bent,  5  Hare,  35.  7  Ves.  150. 

(6)  Craig  v.  WlieeUr,  29  L.  J.  N.S.  [(d)  Be  Sheldon,  39  Ch.  D.  50,  dis- 

Ch.  374  ;  Morgan  v.  Morgan,  14  Beav.  tinguishingPorfej-  v.  Baddeley,  5  Ch.  D. 

82  ;  [Re  Pitcairn,  (1896)  2  Ch.  199  ;  542  ;  and  see  Re  Thomas,  (1891)  3  Ch. 

SeeMacdonaldv.  Irvine,  8  Ch.  D.(C.A.)  482.] 

101, 124  ;  Re  Game,  (1897)  1  Ch.  881  ;  [(e)  Re  Bates,  (1907)  1  Ch.  22  ;  Re 

Lyons  v.  Harris,  (1907)  1  I.  K.  32].  Wilson,  (1907)  1  Ch.  394  (distinguish- 

(c)  Thornton  v.  Ellis,  15  Beav.  193 ;  ing  Re  Ghaytor,  (1905)  1  Ch.  233,  where 

Blann  v.  Bell,  5  De  G.  &  Sm.  658 ;  there  was  an  express  trust  for  con- 

2  De  G.  M.  &  G.  775  ;  Wightwick  v.  version).] 

ioj-d,6H.  L.  Cas.  217.  ButtheCourt  [(/)  i?e Mc/wkon,  (1909)  2  Ch.  HI.] 
will  not  allow  a  mortgage  to  be  called  {g)  Holgate  v.   Jennings,  24  Beav. 

in,  without  an  enquiry  whether  it  is  630,  per  M.R.  ;  but  it  may  be  doubted 

for  the  benefit  of  ail  parties  to  do  so  ;  whetherthegeneraldoctrine  laid  down 

per  Lord  Eldon,  in  Howe  v.  Dartmouth,  was  rightly  applied. 
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Direction  for 
investment  of 
personal  estate 
and  accumula- 
tions of  income 
in  land. 


Devise  of  real 
estate  upon  trust 
to  sell  and  invest 
proceeds  and 
rents  until  sale. 


Produce  during 
first  year  from 
testator's  death. 


any  of  the  testator's  government  securities,"  will  not  justify  the 
trustees  in  continuing  long  annuities  (a). 

9.  If  a  testator  direct  that  his  personal  estate  shall  be  con- 
verted and  laid  out  in  a  purchase  of  lands,  to  be  settled  upon  A. 
for  life,  with  remainders  over,  and  that  the  interest  of  the  per- 
sonal estate  shall  he  accumulated  and  laid  out  in  a  purchase  of 
lands  to  be  settled  to  the  same  uses,  the  Court,  to  prevent  the 
hardship  that  would  fall  upon  the  tenants  for  life,  if  the  pur- 
chases were  deferred  for  a  long  period,  either  from  unavoidable 
circumstances,  or  from  the  dilatoriness  of  the  trustees,  interprets 
the  intention  in  such  cases  to  be  that  the  accumulation  should 
be  confined  to  one  year  from  the  testator's  death.  At  the  ex- 
piration of  that  period,  the  Court  presumes  the  trustees  to  be  in 
a  condition  to  invest  the  personal  estate,  and  gives  the  tenant 
for  life  the  interest  from  that  time  (6).  And,  conversely,  if  a 
testator  devise  his  real  estate  to  be  sold  and  the  produce  thereof, 
and  also  the  rents  and  profits  of  the  said  estate  in  the  meantime, 
to  be  laid  out  in  Bank  Annuities  or  other  securities,  upon  trust 
for  A.  for  life,  with  remainders  over,  the  accumulation  of  the 
rents  is  not  extended  beyond  one  year  from  the  testator's  death, 
but  the  tenant  for  life  is  entitled  to  them  from  that  period  (c). 

10.  From  the  language  used  by  Lord  Eldon,  in  the  case  of 
Sitwell  V.  Bernard  (d),  (in  which  the  rule  that  the  accumulation, 
where  expressly  directed,  extends  only  to  one  year  from  the  tes- 
tator's death,  was  first  established,)  an  impression  prevailed  that 
in  no  case  was  the  tenant  for  life  entitled  to  the  income  during 
the  first  year  of  the  fund  or  land  directed  to  be  converted,  and 
both  Sir  John  Leach  (e),  and  Sir  Thomas  Plumer  (/),  sanctioned 
this  doctrine  by  their  authority.  However,  Lord  Eldon  had  no 
intention  of  laying  down  any  such  rule  (g),  and  it  has  since  been 
settled  that  where  there  is  no  express  direction  to  accumulate, 
the  tenant  for  life  has  an  interest  in  the  first  year's  income  (h), 
but  an  interest  varying  according  to  the  circumstances  of  the 
case,  as  will  appear  from  the  following  distinctions. 


(a)  Tickner  v.  Old,  18  L.  R.  Eq.  422. 

(6)  Sitwell  V.  Bernard,  6  Ves.  520  ; 
Entioistle  v.  .  Markland,  Stuart  v. 
Bruere,  cited  lb.  528,  529  ;  Griffith  v. 
Morrison,  cited  1  J.  &  W.  311  ;  Tucker 
V.  Boswell,  5  Beav.  607  ;  Kilvington  v. 
Gray,  2  S.  &  S.  396  ;  Pwrry  v.  War- 
rington, 6  Mac.  155  ;  Stair  v.  Macgill, 
1  Bligh,  N.S.  662. 

(c)  Nod  V.  Lord  Henley,  7  Price, 
•J51  ;   Ficher>!  v.'  Scott,  3  M.  &  K.  500  ; 


and  see  Vigor  v.  Harwood,  12  Sim. 
172  ;  Greisleyv.  Earl  of  Ghesterfield,  13 
Beav.  288  ;  Beankmd  v.  Halliwell,  1  0. 
P.  Cooper,  t.  Cottenham,  169,  note  (a). 

{d)  6  Ves.  520. 

(e)  Stottv.Holli7igtvorth,3Mixd.  161. 

(/)  Taylor  v.  Hibbert,  1  J.  &  W.  308. 

{g)  See  Angerstein  v.  Martin,  T.  &  ' 
R.  238  ;  Hewitt  v.  Morris,  lb.  244. 

(h)  Macpherson   v.  Mcwpherson,   10 
Jur.  847. 
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(a.)  The  tenant  for  life  of  a  residue  is  not  entitled  to  the  income  Income  of  pro- 
perty applied  i: 
paying  legacies. 


accruing  during  the  delay  allowed  for  the  payment  of  legacies  on  '^'^^  ^  ^"^^  "^  • '"' 


so  much  of  the  testator's  property  as  is  subsequently  applied  in 
paying  them  (a).  Executors,  as  between  themselves  and  the 
persons  interested  in  the  residue,  are  at  liberty  to  have  recourse  to 
any  funds  they  please  for  payment  of  debts  and  legacies,  but  in 
adjusting  the  accounts  between  the  tenant  for  life  and  remainder- 
man, they  must  be  taken  to  have  paid  the  debts  and  legacies  not 
out  of  capital  only  or  out  of  income  only,  but  with  such  portion 
of  the  capital,  as  together  with  the  income  of  that  portion  for  one 
year  from  the  testator's  death,  was  sufficient  for  the  purpose  (b).  As  to 
contingent  legacies  which  may  or  may  not  become  payable,  the  tenant 
for  life  is,  from  a  rule  of  convenience,  entitled  to  the  income  of 
the  fund  as  part  of  the  residue,  until  the  contingency  arises  (c) ; 
[but  the  rule  will  not  be  extended  to  the  interim  income  of  vested 
legacies  payable  infuturo  {d)\. 

(/3.)  If  a  testator  desire  that  his  personal  estate  shall  be  laid  Where  funds  are 
out  and  invested  either  in  G-overnment  or  real  securities,  in  trust  Q°jjjj„'^jjg_    ^^ 
for  A.  for  life,  with  remainders  over  (e),  or  in  a  purchase  of  lands 
with  a  direction  express  (/)  or  implied  {g)  for  the  investment 


(a)  Holgate  v.  Jennings,  24  Beav. 
623  ;  Crawley  v.  Crawley,  7  Sim.  427 
Cranky    v.    Dixon,    23    Beav.    512 
Fletcher  v.   Stevenson,  3   Hare,   371 
AUhusen  v.  WhUtell,  4  L.  R.  Eq.  295 
[Be   Whitehead,  (1894)   1     Ch.   678], 
As  to  the  principle  to  be  applied  where 
the  debt  is  compromisfd,  see  Maclaren 
V.  Stainton,  4  L.  R.  Eq.  448. 

(6)  AUhusen  v.  Whittell,  4  L.  R.  Eq. 
295  ;  Lamibert  v.  Lambert,  16  L.  R. 
Eq.  320 ;  Marshall  v.  Crowther,2  Ch.  D. 
199.  [The  principle  of  AUhusen  v. 
Whittell  (sup.)  does  not  apply  where 
the  gift  is  not  to  a  tenant  for  life,  but 
to  one  absolutely,  with  an  executory 
gift  over  ;  Re  Hanbury,  (1909)  W.  N. 
157.] 

(c)  AUhusen  v.  Whittell,  4  L.  R.  Eq. 
305.  [Where  a  fund  was  directed  to  be 
settled,  and  income,  undisposed  of  in 
the  event  of  an  interest  in  remainder 
not  becoming  vested,  fell  into  the 
residue  of  the  testator's  estate,  the  in- 
come was  held  to  pass  as  such  to  the 
tenant  for  life  of  the  residue  ;  Fuller- 
ton  V.  Martin,  1  Dr.  &  Sm.  31  ;  and 
where  a  testator  had  covenanted  for 
payment  of  an  annuity  which  his  per- 
sonal estate  was  insufficient  to  provide 
for,  it  was  held,  as  between  tenant  for 


life  and  remainderman  of  real  estate, 
that  the  tenant  for  life  paying  the 
annuity  would  be  entitled  in  respect 
of  each  payment  to  a  charge  upon  the 
corpus,  but  must  keep  down  the  in- 
terest on  the  amount  so  charged ; 
Be  Harrison,  43  Ch.  D.  55  ;  and  where 
residue,  which  was  earning  3  per  cent, 
interest,  was  subject  to  a  like  annuity, 
each  future  instalment  of  the  annuity 
as  it  accrued  was  to  be  apportioned 
between  capital  and  income,  by 
calculating,  what  sum,  with  3  per  cent, 
simple  interest  to  the  day  of  payment, 
would  have  met  the  particular  instal- 
ment, and  that  sum  was  attributable 
to  capital  and  the  balance  to  income  : 
Re  Perkins,  (1907)  2  Ch.  596  ;  and 
see  Be  Thompson,  (1908)  W  N.  195, 
where  in  a  similar  case  the  trustees 
were  further  directed  to  recoup  income 
from  corpus  as  to  instalments  already 
paid.] 

[(d)  Be  Whitehead,  (1894)  1  Ch.  678.] 

(e)  Hewitt  v.  Morris,  T.  &  R.  241  ; 
La  Terriere  v.  Bulmer,  2  Sim.  18  ; 
AUhusen  v.  Whittell,  4  L.  R.  Eq.  295. 

(/)  Angerstein  v.  Martin,  T.  &  R. 
232. 

(g)  Galdecott  v.  Caldecott,  1  Y.  &  0, 
0.  C.  312,  737. 
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thereof  in  the  meantime  in  Government  or  real  securities,  and 

that  the  lands  to  be  purchased  shall  be  in  trust  for  A.  for  life, 

with  remainders  over,  the  income  of  the  Government  and  real 

securities  of  which  the  testator  was  possessed  at  the  time  of  his 

death   (these   being  the  very  investments   contemplated   by  his 

will),   belongs  from   the   time  of  the   death   to   the    tenant  for 

life. 

Where  the  proper      (y.)  If,  during  the  first  year,  the  conversion    directed   by  the 
investment  is         j.     .    ,        •         _,      77  ,      ,  1  „•,.„.,  .  ,    , 

made  before  the    testator  IS  actually  made,  the  tenant  for  life  is  also  entitled  to 

end  of  the  year,  tjjg  produce  of  the  property,  in  its  converted  form,  from  the  time 
of  the  conversion,  as  if  land  be  directed  to  be  sold,  and  the 
produce  invested  in  Government  or  real  securities  (a),  or  money 
be  directed  to  be  laid  out  on  land  (5),  the  tenant  for  life  is  en- 
titled to  the  dividends  or  interest  in  the  first  case,  from  the  time 
of  the  sale  and  investment,  and  to  the  rents  in  the  latter  case 
from  the  time  of  the  purchase,  though  made  in  the  course  of  the 
first  year. 

(5.)  "Where,  at  the  death  of  the  testator,  the  property  is  not  in 
the  state  in  which  it  is  directed  to  be,  the  tenant  for  life  is,  before 

m  the  state  they  t^g  conversion,  entitled,  as  the  Court  has  now  decided,  not  to  the 

ought  to  be.  ' 

actual  produce,  but  to  a  reasonable  fruit  of  the  property,  from  the 
death  of  the  testator  up  to  the  time  of  the  conversion,  whether 
made  in  the  course  of  the  first  year,  or  subsequently ;  as  if  per- 
sonal estate  be  directed  to  be  laid  out  in  Goverument  or  real 
securities,  and  part  of  the  personal  estate  consists  of  bonds,  bank 
stock,  &c.  (not  being  Government  or  real  securities),  the  tenant 
for  life  has  been  held  entitled  to  the  dividends /rom  the  death  of 
the  testator  on  so  much  Consols  as  such  part  of  the  personal  estate,  not 
being  Government  or  real  securities,  would  have  purchased  at  the 
expiration  of  one  year  from  the  testator's  death  (c). 


Where  the  funds 
are  not  at  the 
testator's  death 


(o)  La  Twriere  v.  Buhner,  2  Sim. 
18  ;  Gibson  v.  Bott,  7  Ves.  89. 

(6)  See  Angerstein  v.  Martin,  T.  & 
R.  240. 

(c)  Dimes  v.  Scott,  4  Russ.  195.  In 
Douglas  v.  Gongreve,  1  Keen,  410,  the 
M.R.  gave  the  tenant  for  life  the 
actual  interest  of  the  personal  estate 
making  interest  from  the  death  of  the 
testator  vmtil  the  end  of  one  year  ;  and 
in  Robinson  v.  Robinson,  1  De  G.  M.  & 
G.  247,  the  tenant  for  life  was  allowed 
4  per  cent,  from  the  e.xpiration  of  one 
year ;  but  in  the  cases  of  Taylor  v. 
Glarh,  1  Hare,  161  ;  Morgan  v.  Morgan, 
14  Beav.  72  ;  Holgate  v.  Jennings,  24 
Beav.  623  ;  Brown  v.  Gellatly,  2  L.  R, 


Oh.  App.  762  ;  Alllmsen  v.  Whittell, 
4  L.  R.  Eq.  295  ;  Re  Llewellyn's  Trust, 
29  Beav.  171  ;  Hume  v.  Richardson, 
4  De  G.  F.  &  J.  29,  the  authority  of 
Dimes  v.  Scott  was  followed ;  but  in 
the  last  case  (Hume  v.  Richardson), 
the  Court  gave  the  tenant  for  life  the 
income  of  so  much  3  per  cent.  Con- 
solidated Bank  annuities  as  would 
have  been  purchased  had  the  conver- 
sion been  made  at  the  testatm's  death, 
and  not  at  the  expiration  of  one  year 
from  the  testator's  death.  In  Allhusen 
V.  Whittell,  4  L.  R.  Eq.  295,  V.  C. 
Wood  considered  the  true  principle  to 
be,  to  ascertain  what  part  of  the  testa- 
tor's estate  (including  the  income  of 
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(e.)  Where  the  non-conversion  is  attended  with  any  risk  to  the  Case  of  ultra  in- 
property,  as  in  the  case  of  bonds,  &c.,  the  remainderman,  whose  out'nsl?"'^ "' 
interest  is  thus  imperilled,  has  a  right  to  share  in  the  extra  profit 
of  the  annual  produce  (a) ;  but  suppose  land  to  have  yielded  a 
rental  beyond  what  would  have  been  the  annual  produce  of  the 
purchase-money,  and   there   has   been   no  depreciation,  can  the 
remainderman  call  back  the  extra  rent  received  by  the  tenant 
for  life,  or,  as  the  remainderman  gets  all  that  was  ever  intended 
for  him,  viz.  the  undepreciated  property,  may  the  tenant  for  life 
keep  the  full  rent  ?      If  not,  then,  conversely,  if  the  land  yield  no 
annual  fruit,  or  less  than  the  purchase-money  would  yield,  the 
tenant  for  life  should  have  a  claim  against  the  remainderman  (&). 
But  if  the  tenant  for  life  be  also  a  trustee  for  sale,  and  neglect 
to  sell,  he  cannot  be  allowed  to  put  into  his  own  pocket  the 
higher  annual  produce  which  has  arisen  from  his  own  laches,  for 
no  trustee   can   derive   a   profit  from   the   exercise   of  his   own 
office  (c).     [Where  land  was  held  upon  immediate  trust  for  sale,  [W^^™  °°  P°''^'' 
and  investment  of  proceeds  and  payment   of   the   income   to   a  nor  trust  of 
tenant  for  life,  but  there  was  no  power  to  postpone  sale  nor  any  ^nterlm  Tents.} 
trust  of  rents  until  sale,  and  the  sale  was,  without  impropriety, 
delayed,  the  tenant  for  life   was   held   entitled   to  the  interim 
rents  (d).] 

(f.)  In  Gibson  v.  Bott  (e),  leaseholds  from  a  defect  of  title  could  Gibson  v.  Bott. 

such  part  during  the  first  year  from  see   Stroud  v.   Gtwyer,  28  Beav.   130, 

the  testator's  death)  was  required  for  which  M.  R.  distinguished  from  Dimes 

the  payment  of  funeral  and  testamen-  v.  Scott,  on  the  ground  that  in  the 

tary  expenses,  debts,  and  legacies,  and  latter  the  irregular  investment  existed 

to  give  the  tenant  for  life  the  income  at  the  death  of  the  testator,  but  in 

of    the  residue  from    the    testator's  Stroud  v.  Crwyer,  the  irregular  invest- 

death,  any  part  not  in  a  proper  state  ment  had  been  made  by  the  trustees, 

of    investment  to   be  taken    as    in-  This  appears  to  be  a  somewhat  thin 

vested  in  Consols  at  the  death  of  the  distinction,  [and  has  been  doubted  in 

testator.    [Where,  upon  the  construe-  Re  Hill,  50  L.  J.  N.S.  Ch.  551  ;   45 

tion  of  the  will,  the  tenant  for  life  L.  T.  N.S.  126.     Where  the  consent 

was  held  not  to  be  entitled  to  the  of  the  tenant  for  life  to  change  of 

whole  income  of  unauthorised  invest-  investment  is  required,  the  Court  will 

ments  retained  under  a  power  in  the  not  readily  order  a  conversion  against 

will,  the  investmentswere  to  be  valued  his  will,  even  though  the  investment 

as  at  the  end  of  a  year  from  the  is  in  bank  shares  involving  personal 

testator's  death,  and  interest  at  4  per  liability  ;  Parhe  v.  Thachray,  28  W.  E. 

cent,  was  to  be  allowed  to  the  tenant  21  ;  Re  Mullet,  W.  N.  1885,  p.  130]. 

for  life  for  the  time  past,  and  at  3  (6)  See    Yates  v.    Yates,  28   Beav. 

per  cent,  in  futuro :  Re  Lynch  Blosse,  637. 

W.  N.  (1899)  27 ;  and  this  has  recently  (c)  See  WirjUwick  v.  Lord,  6  H.  L. 

been  followed,  and  it  has  been  held  Cas.  217. 

that,  in  applying   the   principle   of  [(d)  Hope  v.  D'Hedouville,  (1893)  2 

Brown  v.  Gellatly  (sup.),  interest  must  Ch.  361  ;  and  see  Re  Searle,  (1900)  2 

at  the  present  day  be  calculated  at  Ch.  829 ;  Re  Earl  of  Darnley,  (1907) 

the  rate  of  3  per  cent.  :   Re    Woods,  1  Ch.  159.] 

(1904)  2  Ch.  4.]  (e)  7  Ves.  89, 
(a)  Dimes  v.  Scott,  4  Russ.  195.    But 
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Capital  comiug 
in  by  instal- 
ments. 


Discretion 
expressly  gi^■en 
by  the  testator. 


[Trade  profits.] 


not  be  sold,  and  the  Court  gave  the  tenant  for  life  interest  at 
4  per  cent,  from  the  death  of  the  testator  on  the  value.  It  does 
not  appear  from  the  report  at  what  time  the  value  was  to  be  taken, 
but  according  to  recent  cases  it  should  have  been  ascertained  at 
the  expiration  of  one  year  from  the  testator's  death  (a). 

(}j.)  Where  the  testator's  estate  comprised  funds  not  immediately 
convertible  but  receivable  by  instalments  such  as  the  testator's 
share  in  a  partnership  assessed  at  a  certain  sum  and  payable 
by  instalments,  carrying  interest  at  5  per  cent.,  the  tenant  for 
life  was  allowed  4  per  cent,  from  the  death  of  the  testator  on 
the  value  taken  at  the  expiration  of  one  year  from  the  testator's 
death  (&).  [Where  trustees  having  power  to  postpone  conversion 
granted  a  mining  lease  for  twenty-one  years  under  powers  in  the 
will,  and  postponed  the  conversion  for  more  than  twenty-one 
years,  a  tenant  for  life  of  a  settled  share  of  residue  was  held 
entitled,  after  the  twenty-one  years,  to  receive  out  of  the  rents 
and  royalties  such  an  annual  sum  as  in  the  opinion  of  the  Court 
would  be  a  fair  equivalent  for  the  annual  income  that  would  have 
resulted  if  the  estate  had  been  converted  (c).] 

(0.)  If  it  appear  from  the  terms  of  the  will  that  the  testator 
intended  to  give  his  trustees  a  discretion  as  to  the  time  of  con- 
version, which  discretion  has  been  fairly  exercised,  and  that  the 
tenant  for  life  was  to  have  the  actual  income  until  conversion, 
the  case  must  be  governed  by  the  testator's  intention,  and  not 
by  the  general  rule.(c^) ;  [and  such  a  direction  extends  to  property 
which  is  not  producing  income,  such  as  a  reversion,  as  well  as  to 
wasting  property  («)].  But  if  the  power  be  so  expressed  as  to 
negative  the  intention  of  varying  by  its  exercise  the  rights  of 
the  parties,  the  general  rule  will  prevail  (/). 

[11.  If  the  trust  estate  is  improperly  employed  in  trade,  and 
large  profits  accrue,  the  tenant  for  life  is  only  entitled  to  interest 
at  4  per  cent,  on  the  amount  of  capital  so  employed,  and  the  rest 

(a)  See  Caldecott  v.  Galdecott,  1  Y.  & 
C.  C.  C.  312,  737  ;  Sutherland  v.  Coohe, 
1  Coll.  503. 

(b)  Re  Llewellyn's  Trust,  29  Beav. 
171  ;  Meyer  v.  Simonsen,  5  De  G.  & 
Sm.  723  ;  Brown  v.  Gellatly,  2  L.  R. 
Oh.  App.  751. 

[(e)  tVentworth  v.  Wentworth,  (1900) 
A.  C.  (P.O.)  163,  (it  being  considered 
that  it  would  not  be  expedient  to 
hamper  the  Court  below  by  laying 
down  any  fixed  rule  as  to  rate  of 
interest),  and  see  Re  Oliver,  (1908)  2 
Ch.  74.] 

(d)  Mackie  v.  Mackie,  5  Hare,  70  ; 


Wrey  v.  Smith,  14  Sim.  202 ;  Sparling 
V.  Parker,  9  Beav.  524  ;  Johnstone  v. 
Moore,  4  Jur.  N.S.  356  ;  27  L.  J.  Ch. 
453  ;  Re  Sewell's  Trust,  11  L.  E.  Eq. 
80  ;  [Re  Chancellor,  26  Oh.  D.  (C.A.) 
42  ;  Re  Thomas,  (1891)  3  Ch.  482  ;  Re 
Crowther,  (1895)  2  Ch.  56 ;  Re  Pitcairn, 
(1896)  2  Ch.  199  ;]  and  see  Murray  v. 
Glasse,  17  Jur.  816. 

[(e)  Rowlls  V.  Bebh,  (1900)  2  Ch. 
(C.A.)  107.] 

(/)  Brown  v.  Gellatly,  2  L.  E.  Ch. 
App.  751  ;  [Porter  v.  Baddeley,  5  Ch. 
D.  542]. 
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of  the  profits  must  be  added  to  the  capital ;  but  if  the  income  is 
allowed  to  remain  in  the  business,  and  thereby  conduces  to  sub- 
sequent accretions  of  profits,  it  would  seem  that  the  tenant  for 
life  is  entitled  to  so  much  of  these  accretions  as  is  attributable  to 
his  share  of  the  income  remaining  in  the  business,  and  if  neces- 
sary an  enquiry  will   be  directed  to  ascertain  the  amount  (a).] 

12.  The  principle  upon  which  the  Court  implies  in  favour  of  Reversionary 
those    in   remainder    a    direction    to    convert    wasting   property  v"rted  in  "favour 
(namely,  that  both  tenant  for  life  and  remainderman  were  in- of  tenant  for  life. 
tended  to  share  in   the   enjoyment  of  it),  demands   equally   in 
favour  of  the  tenant  for   life   a    conversion  of  future   or   rever- 
sionary interests  (b).     Hence  if  a  testator  entitled  to  a  reversion 
expectant  on  lives  direct  a  conversion   and  investment  of  his 
personal  estate,  with  a  discretion  to  the  trustees  as  to  the  time, 
and  the  trustees  decline  to  sell  until  in  event  the  reversion  falls 
into  possession,  here,  had  the  reversion  been  sold  at  the  end  of 
one  year  from  the  testator's  death,  the  tenant  for  life  would  have 
received  the  interest  of  the  purchase-money,  and  the  fund  there- 
fore, when  it  falls  into  possession,  represents  the  capital  with  the 
interim    interest;    and    the    Court,    under    these    circumstances 
[formerly    gave]    the    tenant    for    life    out    of    the    capital    the 
difference  between  the  money  [actually]  received  and  the  value 
of  the  reversion,  estimated  at  one  year  from  the  testator's  death, 
of  the  sum  in  question  on  the  assumption  of  its  being  payable  on 
the   day,   when,   as   afterwards    happened,   it   actually   fell  into 
possession  (c).     [But  this  principle  of  computation  was  afterwards  [Rule  in  Jte  Hurl 
modified,  and  the  method  now  adopted  is  to  ascertain  the  sum  o/Gfi^sterjieids 
which,  put  out  at  interest  at  a  certain  rate  per  annum  on  the 
day  of  the  testator's  death,  and  accumulating  at  compound  interest 
at  that  rate,  with  yearly  rests  would,  together  with  such  interest 
and  accumulations,  after  deducting  income  tax,  amount  on  the 
day  when  the  reversion  falls  in  or  is  realised  to  the  sum  actually 
received ;    and  the  sum  so  ascertained  has  been  treated  as  re- 
presenting the  corpus,  and  the  difference  between  that  sum  and 
the  sum  actually  received,  the  income  (d).    The  rate  of  interest 
taken  was  formerly  4  per  cent.,  but  recently,  in   view   of   the 

i(a)  Re  Hill,  50  L.  J.  N.S.  Ch.  551  ;  649,  n. ;  Re  Earl  of  Chesterfield's  Trusts, 

45  L.  T.  N.S.  126.]  24  Ch.  D.  643  ;   Wright  v.  Lambert,  6 

(b)  Howe  V.  Lord  DaHmouth,  7  Ves.  Ch.  D.  649  ;  Re  Hobson,  55  L.  J.  N.S. 
148.  Ch.  442 ;  53  L.  T.  N.S.  627 ;  34  W.  R. 

(c)  Wilkinson,  v.  Duncan,  23  Beav.  70  ;  Re  Flower,  Matlmon  v.  Ooodwyn, 
469  ;  [Wright  v,  LambeH,  6  Ch.  D.  62  L.  T.  N.S.  217,  reversed  on  appeal 
649].  on  the  construction  of  the  -will,  W.  N. 

[(d)  Beavan  v.  Beamn,  24  Ch.   D.      (1890),  p.  152.] 
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diminished  rate  of  interest  which  is  now  obtainable  on  high-class 
investments,  it  has  been  held  that  the  proper  rate  of  interest  to 
be  adopted  in  this  method  of  computation  is  now  3,  and  not  4 
per  cent.  (a).  The  method  applies  equally  to  any  outstanding 
personal  estate,  the  conversion  of  which  the  trustees  in  the 
exercise  of  their  discretion  postpone  for  the  benefit  of  the  estate, 
and  which  eventually  falls  in,  as  for  instance  a  mortgage  debt 
with  arrears  of  interest  (b),  or  arrears  of  an  annuity  with  interest, 
or  moneys  payable  on  a  life  policy  (c),  or  stock  in  a  gas  company 
at  a  premium  (d),  or  a  reversionary  interest  which  has  been 
retained  unconverted,  although  such  interest  happens  to  be 
expectant  upon  the  decease  of  the  tenant  for  life  of  residue  (e), 
or  the  profit  or  loss  of  a  business  carried  on  pending  realisation 
of  the  estate  (/). 

Where  a  testator  covenants  to  pay  annuities,  and  then  by 
will  settles  his  estate,  the  successive  instalments  of  the  annuities 
must  be  borne  by  income  and  capital  in  proportion  to  the  actual 
values  of  the  life  estate  and  reversion  at  the  testator's  death  (g). 

13.  Where  a  reversionary  interest,  which  was  available  for  the 
payment  of  pecuniary  legacies,  was  retained  unsold  for  many 
years  for  the  benefit  of  the  estate,  it  was  held,  when  the  reversion 
fell  in,  that  the  legatees  were  entitled  to  interest  on  their  legacies 
from  the  expiration  of  one  year  from  the  testator's  death  (h). 

14.  The  rule  of  apportionment  in  Hoioe  v.  Uarl  of  Dartmouth  (i), 
has  no  application  to  the  case  of  a  settlement  by  deed,  and  there- 
fore, under  a  covenant  in  such  a  deed  for  settlement  of  after 
acquired  property,  a  reversionary  interest  which  becomes  subject 


[(a)  RowUs  V.  Bebb,  (1900)  2  Ch. 
(C.A.)  107  ;  Be  Goodenough,  (1895)  2 
Ch.  537  ;  Be  Duke  of  Cleveland,  (1895) 
2  Ch.  542.  As  to  rate  of  interest  gener- 
ally, see  post,  sect.  5,  of  this  Chapter.] 

[(6)  iJe  Broadwood's  Settlements,(l908) 
1  Ch.  115,  where,  the  interest  on  a 
mortgage  which  was  settled  on  two 
successive  tenants  for  life  (since  de- 
ceased) and  a  remainderman  being  in 
arrear,  all  sums  received  in  respect 
of  the  mortgage  were  treated  as 
payments  on  account  of  arrears  of 
interest,  and  apportioned  according  to 
the  amounts  owing  to  the  tenants  for 
life  and  remainderman  respectively 
for  arrears  of  interest  at  the  date  when 
each  sum  was  received.] 

1(c)  Beavan  v.  Beavan;  Be  Earl  of 
Ghesterfield's  Trusts;    Re  Hobson ;   ubi 

Slip.] 

\{d)  He  Eaton,  VV.  N.  J  894,  p.  95.] 


[(e)  Rowlls  V.  Bebb,  (1900)  2  Ch. 
(C.A.)  107.] 

[(/)  Be  Hengler,  (1893)  1  Ch.  586.] 

[(g)  Be  Dawson,  (1906)  2  Ch.  211, 
following  Yates  v.  Yates,  28  Beav.  637, 
and  nut  following  Be  Bacon,  62  L.  J. 
Ch.  445  ;  but  see  Be  Henry,  (1907)  1 
Ch.  30,  where  Kekewich,  J.,  preferred 
Be  Bacon  to  Yates  v.  Yates,  and  held 
that  where  payments  of  an  uncertain 
amount  becoming  due  from  the  estate 
had  been  by  compromise  commuted 
for  a  fixed  sum,  the  proper  course 
was  for  the  trustees  to  raise  that  sum 
out  of  the  estate.] 

[(h)  Be  Blackford,  27  Ch.  D.  676.  As 
to  the  mode  of  apportionment  between 
tenant  for  life  and  remainderman 
where  a  mortgage  security  proves  in- 
sufficient, see  post.  Chap.  XXXI.  s.  3.] 

[(i)  7  Ves.  137  ;  ante,  p.  333.] 
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to  the  covenant,  is  not  apportionable  when  it  falls  into  posses- 
sion (a) ;  nor  does  the  rule  apply  where  a  will  contains  a  dis- 
cretionary power  to  postpone  conversion  with  a  direction  that 
until  conversion  the  annual  produce  of  outstanding  personal  estate 
shall  be  deemed  annual  income  (b);  and  the  reason  of  the  rule 
is  not  generally  applicable  to  an  absolute  gift  subject  to  an 
executory  limitation  (c),  nor  to  securities  which  though  hazardous 
are  not  of  a  wasting  character,  ex  gr.  shares  in  a  colliery  company 
which  the  trustees  were  empowered  to  retain  {d).  It  may  be 
questioned  whether  the  rule  has  ever  been  applied  except  to  a  dis- 
position by  will  of  residuary  personal  estate  given  as  one  fund  to 
be  enjoyed  by  several  persons  in  succession  (e).] 


SECTION  IV 

OF   INVESTMENT 

[In  dealing  with  this  subject  it  will  be  convenient  to  consider 
I.,  the  powers  of  investment  possessed  by  trustees,  First,  inde- 
pendently of  express  provision  ;  Secondly,  under  the  provisions  of 
a  trust  instrument ;  and  Thirdly,  under  statute ;  and  II.,  matters 
arising  in  the  exercise  of  those  powers. 

I.  The  powers  of  investment  possessed  by  trustees  ;  First,  in- 
dependently of  express  provision.] 

1.  Where  trust   money  (/)  cannot   be   applied,  either  imme- of  investment  of 
diately  or  by  a  short  day,  to  the  purposes  of  the  trust,  it  is  the  *^''"^*  money. 
duty  of  the  trustee  to  make  the  fund  productive  to  the  cestui  qiw 

trust  by  the  investment  of  it  on  some  proper  security. 

2.  It  was   the   opinion   of   Lord    ISTorthington  that   a   trustee  Xi-ustee  may  not 

might  be  justified  in  lending  on  personal  credit.     "  The  lending  ™'''''f  °^  'P?J- 
^  •>  ox-  o  gonal  security. 

money  on  a  note,"  he  said,  "is  not  a  breach  of  trust,  without 
other  circumstances  crassce  negligentim''  (g).  But  the  case  from 
which  this  dictum  is  taken  has  been  called  by  Lord  Eldon,  from 

[(a)  Be    Van  Btraiihenzee,  (1901)  2  money  passing  into  the  hands  of  the 

Ch.  779.]  trustees  at  the  inception  of  the  trust ; 

[Q))  BowlU  V.  Bebb,  (1900)   2   Ch.  (2)  money  belonging  to  the  trust  which 

(C.A.)  107.]  is  outstanding  at  its  inception,  and  is 

E(c)  Be  Bland,  (1899)  2  Ch.  336.]  subsequently  received  by  the  trustees ; 

(d)  Be  Bates,  (1907)  1  Ch.  22,  sitp.  and  (3)  money  received  by  the  trustees 

p.  335.]  as  the  proceeds  of  the  conversion  of 

[(e)  Be    Van  Straubenzee,  (1901)  2  trust  property.] 
Ch.  779,  782.]  {g)  Harden    v.    Parsons,    1    Eden, 

[{/)  The  expression  "trust  money,"  148. 
it   may   be    observed,    comprises  (1) 
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the  extraordinary  doctrines  contained  in  it,  "  a  curious  document 
in  the  history  of  trusts  "  (a) ;  and  certainly  it  is  now  indisputably 
settled  that  the  trustee  cantiot  lend  on  personal  security  (6). 
Lord  Hardwicke  said,  "  a  promissory  note  is  evidence  of  a  debt, 
but  no  security  for  it ''  (c) ;  and  Baron  Hotham  observed,  that 
"  lending  on  personal  credit  for  the  purpose  of  gaining  a  larger 
interest  was  a  species  of  gaming "  (d) ;  and  Lord  Kenyon  said, 
that  "no  rule  was  better  established  than  that  a  trustee  could 
not  lend  on  mere  personal  security,  and  it  ought  to  be  rung  in 
the  ears  of  every  one  who  acted  in  the  character  of  trustee  "  (e). 
And  it  will  not  alter  the  case  that  the  money  is  lent  on  the 
joint  security  of  several  obligors  (/),  or  to  a  person  to  whom  the 
testator  himself  had  been  in  the  habit  of  advancing  money  on 
personal  security  {g). 

3.  A  trustee  may  not  invest  the  trust  fund  in  the  stock  of  any 
private  company,  as  South  Sea  stock,  &c.,  for  the  capital  depends 
upon  the  management  of  the  governors  and  directors,  and  is 
subject  to  losses.  The  South  Sea  Company,  for  instance,  might 
trade  away  their  whole  capital,  provided  they  kept  within  the 
terms  of  their  charter  (A).  Nor  until  the  Law  of  Property 
Amendment  Act,  1859,  {i)  could  a  trustee  invest  in  Bank 
stock  (_;').  "Bank  stock,"  said  Lord  Eldon,  "is  as  safe,  I  trust 
and  believe,  as  any  Government  security,  but  it  is  not  Govern- 
ment security,  and  therefore  this  Court  does  not  lay  out  or  leave 
property  in  Bank  stock ;  and  what  this  Court  will  decree,  it 
expects   from   trustees   and   executors"   (Jc).      But   a   trustee  or 

(a)  Walker  v.  Symonds,  3  Sw.  92.  (h)  Trafford  v.  Boehm,  3  Atk.  440 ; 

(6)  Adye  v.  FeuUkteau,  1  Cox,  24 ;  see  444  ;  Mills  v.  Mills,  7  Sim.  501  ; 
Vigrass  v.  Binfield,  3  Mad.  62  ;  Darke 
V.  Martyn,  1  Beav.  525  ;  Holmes  v. 
Bring,  2  Cox,  1  ;  Terry  v.  Terry,  Pr. 
Ch.  273 ;  Ryder  v.  Bickerton,  cited 
Harden  v.  Parsons,  I  Eden,  149,  note 
(a),  and  more  fully  Walker  v.  Symonds, 
3  Sw.  80,  note  (a)  ;  Walker  v.  Symonds, 
3  Sw.  63  ;  Anon,  case,  Loti't.  492 ; 
Kehle  v.  Thompson,  3  B.  C.  C.  112; 
Wilkes  V.  Steward,  G.  Coop.  6  ;  Glough 
V.  Bond,  3  M.  &  (^r.  496,  per  Gur. ;  and 
see  Pocock  v.  Beddington,  5  Ves.  799  ; 
Gollis  V.  Gollis,  2  Sim.  365  ;  Blackwood 
V.  Borrowes,  2  Conn.  &  Laws.  477  ; 
Watts  V.  Oirdlestone,  6  Beav.  188  ; 
Ex  parte  Geaves,  8  De  G.  M.  &  G.  291. 

(c)  liyder  v.  Bickerton,  cited  Walker 
V.  Symonds,  3  Sw.  80,  note  (a). 

(d)  Adye  v.  Feuilleteau,  I  Cox,  25. 

(e)  Holmes  v.  Bring,  2  Cox,  1. 

(/)  lb- 

(g)  Styles  v.  Guy,  1  Mac.  &  G.  423. 


Adie  V.  Fennilitteau,  cited  Hancom  v. 
Allen,  2  Dick.  499,  note  ;  Emelie  v. 
Emelie,  7  B.  P.  C.  259.  The  reporter 
speaks  in  the  last  case  of  South  Sea 
Annuities;  but  no  doubt  the  invest- 
ment had  been  made  in  South  Sea 
stock.  In  Trafford  v.  Boehm  the  in- 
vestment had  been  in  South  Sea  stock, 
but  the  reporter  cites  the  case  by  a 
similar  mistake  as  one  of  investment 
in  South  Sea  Annuities.  For  the 
difference  between  the  two,  see  Traf- 
ford V.  Boehm,  3  Atk.  444.  Adie  v. 
Fennilitteau,  or  more  correctly,  Feuille- 
teau, has  been  examined  in  the  Regis- 
trar's Book,  but  the  point  does  not 
appear. 

(i)  22  &  23  Vict.  c.  35,  s.  32. 

(J)  hynes  v.  Redington,  1  Jones  & 
Lat.  589  ;  7  Ir.  Eq.  Rep.  405. 

(k)  Howe  V.  Ea/ii  of  Dartmouth,  7 
Ves.  150. 
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executor  who  by  mistake  invested  in  Bank  stock  instead  of  Bank 
Annuities,  was  not  liable  for  the  actual  loss  in  sterling  value,  but 
only  for  the  excess  of  the  loss  beyond  that  which  would  have 
resulted  if  the  investment  had  been  made  in  Bank  Annuities  (a). 

4.  In  the  absence  of  express  powers  created  by  the  settlement  where  no  express 
and  irrespective  of  powers  conferred  by  statute,  trustees,  execu-  ^"ght'i*™^^^'';^ 
tors,  or  administrators  have  always  been  held  justified  in  invest-  Conaols. 

ing  in  one  of  the  Government  or  Bank  Annuities;  for  here,  as 
the  directors  have  no  concern  with  the  principal,  but  merely 
superintend  the  payment  of  the  dividends  and  interest  till  such 
time  as  the  Government  may  pay  off  the  capital,  it  is  not  in  their 
power,  by  mismanagement  or  speculation,  to  hazard  the  property 
of  the  shareholder  (6).  It  should  be  observed  that  all  public 
annuities  are  not  necessarily  Government  annuities  (c) ;  and  of 
the  Government  or  Bank  annuities,  the  one  which  the  Court 
thought  proper  to  adopt  was  the  Three  per  Gent.  Consolidated 
Bank  Annuities  (d),  the  fund  which  at  the  time  when  the  rule 
of  the  Court  was  established  was  considered  from  its  low  rate  of 
interest  the  least  likely  to  be  determined  by  redemption  (e).  If  a 
trustee,  who  had  money  in  hand  which  he  ought  to  have  rendered 
productive,  invested  it  on  this  security,  he  was  held  to  have  done  his 
duty,  and  not  to  be  answerable  for  any  subsequent  depreciation  (/). 

5.  The  Court,   however,   under  special  circumstances  invested  Investmeut  on 
in  other  Government  Stock  than  Consols.     Thus,  a  testator  gave  "rdered^under 
his  residuary  estate  to  executors  upon  trust  to  pay  the  annual  particular  oir- 
produce  to  A.  for  life  in  equal  portions  at  Lady-day  and  Michaelmas- 
day,  and  after  his  decease  in  trust  for  other  purposes.     A  motion 

was  made  that  the  executors  might  invest  a  sum  in  their  hands  in 
the  Three  per  Cent.  Consolidated  Bank  Annuities,  but  it  was 
objected  that  the  dividends  of  this  stock  were  payable  in  January 
and  July ;  whereas,  if  the  money  were  laid  out  in  the  Three  per 
Cent.  Reduced  Annuities,  the  dividends  would  be  payable  at  the 
time  directed  by  the  testator ;  and  Sir  John  Leach  made  the  order 
accordingly  {g). 

(a)  Hynes  v.  Bedington,  7  Ir.  Eq.  Evans,  5  Ves.  841,  and  Howe  v.  Jiarl 
Rep.  405;  1  Jones  &  Lat.  589;  see  of  Dartmouth,  7  Ves.  150;  Knight  v. 
post,  Chap.  XXXI.  s.  3.  Earl  of  Plymouth,  1  Dick.   126,  per 

(b)  Trafford  v.  Boehm,  3  Atk.  444,  Lord  Hardwicke  ;  Peat  v.  Grane,  cited 
per  Lord  Hardwicke.  Hancom  v.  Allen,  2  Dick.  499,  note  ; 

(c)  Sampayo  v.  Gould,  12  Sim.  435.       Glough  v.  Bond,  3  M.  &  Or.  496,  per 
[(d)  Now  converted  under  51  Vict.      Lord  Cottenham  ;  Holland  v.  Hughes, 

c.  2  ;  see  post,  p.  360.]  16  Ves.  114,  per  Sir  W.  Grant ;  Moyle 

(«)  See  Howe  V.  Earl  of  Dartmouth,  v.  Moyle,  2  R.  &  M.   716,  per  Lord 

7  Ves.  137,  151.  Brougjfiam;  a,nd  see  Jackson  v.  Jackson, 

(J)  Ex  parte  Champion,  cited  Frank-  1  Atk.  513. 

lin  V.  Frith,  3  B.  C.  C.  434  ;  Powell  v.  (g)  Galdecott  v.  Galdecott,  4  Mad.  189. 


346 


INVESTMENT 


[CH.  XIV.  S.  4 


Whether  trustees 
might  invest  on 
any  other 
Government 
security. 


Investments  on 
mortgage. 


6.  In  the  report  of  Hancom  v.  Allen  (a)  it  is  said,  "  The  trust 
money  had  been  laid  out  by  the  trustees  in  funds  which  sunk  in 
their  value,  without  any  mala  fides ;  but  the  same  not  being  laid 
out  in  the  fund  in  which  the  Court  directs  trust  money  to  be  laid 
out,  the  trustees  were  ordered  to  account  for  the  principal  and 
pay  it  into  the  Bank,  and  then  that  it  should  be  laid  out  in 
Banh  Three  per  Gent.  Annuities."  It  might  be  inferred  from  this 
statement,  that,  if  a  trustee  before  the  recent  Acts  bad  invested 
in  any  other  Government  security  than  the  Three  per  Cent. 
Consols,  the  Court  would  have  held  him  accountable  for  any  loss 
by  a  fall  of  the  stock;  but  such  a  doctrine  would  have  been 
extremely  severe  against  trustees  (h),  and  the  case,  as  extracted 
from  the  Eegistrar's  book,  is  no  authority  for  any  such  proposi- 
tion. Thomas  Phillips,  a  trustee  of  1500Z.,  instead  of  investing 
the  money  in  a  purchase  of  land,  and  in  the  meantime  on  some 
sufficient  security,  as  required  by  the  trust,  had  advanced  it  to 
his  brother,  John  Phillips,  a  banker,  without  taking  any  other 
precaution  than  accepting  a  simple  acknowledgment  of  the  loan. 
John  Phillips  continued  to  pay  interest  upon  the  money  for  some 
time,  but  eventually  became  insolvent,  and  the  fund  was  lost. 
The  Court,  under  these  circumstances,  called  upon  the  trustee 
to  make  good  the  amount.  The  decision  was  reversed  in  the 
House  of  Lords,  probably  on  the  ground  of  the  plaintiffs 
acquiescence  (c). 

7.  With  respect  to  investments  upon  mo7-tgage  Lord  Harcourt 
said  :  "  The  case  of  an  executor's  laying  out  money  without  the 
indemnity  of  a  decree,  if  it  were  on  a  real  security  and  one 
that  there  was  no  ground  at  the  time  to  suspect,  had  not  been 
settled :  but  it  was  his  opinion  that  the  executor,  under  such 
circumstances,  was  not  liable  to  account  for  the  loss  "  {d).  And 
Lord  Hardwicke  («)  and  Lord  Alvanley  (/)  appear  likewise 
to  have  held  that  a  trustee  or  executor  would  be  justified  in 
laying  out  the  trust  fund  upon  well-secured  real  estates.  But 
Lord  Thurlow,  upon  application  made  to  him  to  lay  out  on  mort- 
gage money  belonging  to  a  lunatic,  observed,  that  "in  latter 
times  the  Court  had  considered  it  as  improper  to  invest  any  part 
of  a  lunatic's  estate  upon  private  security "   {g).     And  Sir  John 


(a)  2  Dick.  498. 

(i)  See  Angell  v.  Dawson,  3  Y.  &  C. 
316  ;  Ex  parte  Projected  Railway,  11 
.Jiir.  160  ;  Matthews  v.  Brise,  6  Beav. 
239  ;  Baiid  v.  Fardell,  7  De  G.  M.  & 
G.  628. 

(c)  Allen  V.  Hancurn,  7  B.  P.  C.  375. 


(d)  Brown  v.  Litton,  1  P.  W.  141, 
and  see  Lyse  v.  Kingdom,  1  Coll.  188. 

(e)  Knight  v.  Earl  of  Plymouth,   1 
Dick.  126. 

(/)  Pocock  V.  Beddington,  o  Ves.  800. 
(g)  Ex  parte  Gathorpe,  1  Cox,  1,82  ; 
E.i-  jiarte  Ellice,  Jac.  234. 
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Leach  refused  a  similar  application  with  reference  to  the  money 
of  infants,  at  the  same  time  expressing  his  surprise  that  any 
precedent  could  have  been  produced  to  the  contrary  (a).  Where 
there  was  no  power  of  investing  on  mortgage,  and  the  trustees 
intending  to  invest  on  government  securities,  afterwards,  at  the 
instance  of  the  tenant  for  life,  and  to  procure  a  higher  rate  of 
interest,  invested  on  mortgages  which  proved  deficient,  they 
were  held  to  be  liable  for  the  difference  to  the  cestui  que  trust 
in  remainder.  The  ground  of  the  decision,  however,  was,  that 
the  trustees  had  consulted  the  benefit  of  the  tenant  for  life  at 
the  expense  of  the  remainderman,  and  the  Court  gave  no  opinion 
upon  the  dry  c[uestion,  whether  trustees  without  a  power  could 
safely  invest  on  mortgage,  but  did  not  encourage  the  idea  that 
they  could  (6).  Trustees,  until  the  Acts  to  be  presently  men- 
tioned, were  certainly  not  justified  in  lending  upon  mortgage, 
when  by  the  terms  of  their  instrument  of  trust  they  were  ex- 
pressly directed  to  invest  in  the  funds  (c). 

Secondly.   Of  powers   of  investment  under  the  provisions  of  a 
trust  instrument. 

1.  A  trustee  may  lend  even  on  personal  security,  where  he  is  Trustee,  if 
expressly  empowered   to   do   so   by   the  instrument    creating   thep^^'^j^gii^^'ay 
trust  (d).     But  no  such  authority  is  communicated  by  a  direction  lend  on  per- 
to  place  out  the  money  at  interest  at  the  trustee's  discretion  (e), 
or   on   such   good    security   as   the   trustee   can  procure,   and  may 
think  safe   (/).     And  if  joint  trustees   be   empowered   to   lend 
on  personal  security,  they  may  not  lend  to  one  of  themselves,  for 
the  settlor  must  be  taken  to  rely  upon  the  united   vigilance  of 
all  the  trustees  with  respect  to  the  solvency  of  the  horroiver  (g) ; 
and  trustees  having  a  power,  with  the  consent  of  the  tenant  for 
life,  to  lend  on  personal  security,  [are  not,  it  seems,  necessarily 
precluded   from   lending  on  personal   security  to  the  tenant   for 

(a)  Norbury  v.  Norbury,  4  Mad.  191  ;  S.  G.  2  Cox.  113  ;  Paddon  v.  Richard- 
ana  see  Widdowson  v.  Duck,  2  Mer.  son,  7  De  G.  M.  &  G.  563. 
494  ;  Ex  parte  Ellice,  Jacob,  234  ;  Ex  (e)  See  Pocock  v.  Eedclington,  5  Ves. 
parte  Fust,  1  C.  P.  Cooper,  T.  Cott.  794  ;  Potts  v.  Britten,  11  L.  R.  Eq. 
157,  note  (e)  ;  Ex  parte  Franklyn,  1  433  ;  Bethell  v.  Abraliam,  17  L.  R.  Eq. 
De  G.  &  Sm.  531  ;  Barry  v.  Marriott,  24. 

2  De  G.  &  Sm.  491  ;  Ex  parte  Johnson,  (/)  Wilkes  v.  Steward,  G.  Coop.  6 

1  Moll.  128  ;  Ex  parte  B^gway,  1  Hog.  Styles  v.  Guy,  1  Mac.  &  G.  422  ;  Attor- 

309.  ney-General  v.  Higluim,  2  Y.  &  C.  C.  G 

(6)  Rahy  v.  Bidehalgh,  7  De  G.  M.  634  ;  and  see  Mills  v.  Osborne,  7  Sim, 

&  G.  104.  30  ;  WestoverY.  Chapman,  1  Coll.  177. 

(c)  Pride  v.    Fooks,  2   Beav.   430  ;  (cj) v.  Walker,  5  Russ.  7  ;  and 

Waring  v.  Waring,  3  Ir.  Ch.  Rep.  331.  see  Stickney  v.  Sewell,  1  M.  &  Cr.  14 

{d)  See  Forbes  v.  Boss,  2  B.  C.  C.  430  ;  Westover  v.  Gliaptnan,  1  Coll.  177. 
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Where  em- 
powered to  lend 
on  personal 
security,  trustee 
may  not  accom- 
modate a  person . 


Tenant  for  life 
not  to  be 
favoured. 


life  himself  (a),  but  ought  not  to  do  so  if  he  is  a  man  to  whom 
such  an  advance  cannot  be  prudently  made  (&)].  And  when  the 
Court  has  assumed  the  administration  of  the  estate  by  the  institu- 
tion of  a  suit,  it  has  declined  to  direct  an  investment  on  personal 
security,  though  there  was  a  power  to  lay  out  on  either  personal 
or  Government  security,  but  has  ordered  all  future  investments 
to  be  made  on  Government  security  (c). 

A  power  to  lend  on  personal  security  may  mean  on  the 
security  of  personal  property,  or  the  security  of  the  personal 
undertaking  of  the  borrower,  and  where  the  trustees  had  the  last- 
mentioned  power  and  lent  upon  a  note  of  hand,  the  Court 
allowed  the  loan,  but  directed  a  bond  to  be  taken  (d). 

2.  Where  the  trustees  of  a  sum  of  money  for  A.  for  life, 
remainder  for  her  children,  were  authorised  by  the  settlement  to 
lend  the  trust  fund  upon  real  or  personal  security  as  should  be 
thought  good  and  sufficient,  and  the  trustees  lent  it  to  a  person 
in  trade  whom  A.  had  married,  and  the  money  was  lost,  they 
were  made  responsible  for  the  amount.  Sir  William  Grant  said  : 
"The  authority  did  not  extend  to  an  accommodation:  it  was 
evident  the  trustees  had,  upon  the  marriage,  been  induced  to 
accommodate  the  husband  with  the  sum,  which  they  had  no 
power  to  do"  («).  And  in  another  case,  where  a  trustee  was 
even  required  at  the  request  of  the  wife  to  advance  money  to 
the  husband  upon  his  bond,  and  the  husband  took  the  benefit  of 
the  Insolvent  Act,  and  the  wife  requested  the  trustee  to  advance 
80^.  to  the  husband  upon  his  bond,  and  the  trustee  refusing,  the 
wife  filed  her  bill  to  have  the  trustee  removed,  the  Court  said, 
"  that  so  total  a  change  had  taken  place  in  the  circumstances  and 
position  of  the  husband,  that  the  clause  in  question  became  no 
longer  applicable  to  him  and  ceased  to  have  any  effect,  and  the 
trustee  had  done  his  duty  when  he  refused  to  lend  the  money  "  (/). 

3.  No  applications  from  cestuis  que  trust  to  their  trustees  are 
so  frequent  as  for  a  more  productive  investment  for  the  benefit 


1(a)  JRe  Laing's  Settlement,  (1899)  1 
Ch.  593.] 

[(b)  Keays  v.  Lane,  3  I.  R.  Eq.  1. 
But  a  tenant  for  life  whose  consent  is 
necessary  to  the  exercise  of  a  power  of 
sale  by  trustees,  may  purchase  from 
the  trustees.  See  post,  Chap.  XVIII. 
s.  3.] 

(c)  Holfiies  V.  Moore,  2  Moll.  328. 

(d)  Piclcard  v.  Anderson,  13  L.  R. 
Eq.  608. 

(e)  Langston  \\  OUivant,  G.   Coop. 


33.  In  this  case,  as  the  person  to 
whom  the  money  was  lent  was  a  trader, 
ithas  been  inferred  that  under  a  power 
to  lend  on  personal  security  the  truste 
cannot  lend  to  a  trader,  but  the  Court 
has  never  yet  gone  to  that  extent. 

(/)  Boss  V.  Godsall,  1  y.  &  C.  C.  C. 
617  ;  and  see  Luther  v.  Bianconi,  10 
Ir.  Ch.  Rep.  194  ;  Gostello  v.  O'Borke, 
3  Ir.  R.  Eq.  172.  Compare  cases,  at 
p.  377,  note  (d),  post. 
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of  the  tenant  for  life.     In  these  cases  the  trustees  must  remein- 

her  that  any  special  power  which  the  settlement  may  give  them 

was   not  created   for  the   purpose  of   favouring  one  party  more 

than  another,  but   for  the  benefit  of   all,  and   that  if  they  lend 

themselves   improperly  to   the  views   of  the   tenant  for  life,  at 

the  expense  of  the  remaindermen,  they  will  be  held  personally 

responsible  (a) ;  and  where  trustees  have  the  ordinary  power  of  Trustees  bound 

varying  securities  with   the  consent  of  the  tenant  for  life,  the  remaindermen. 

trustees  must  consider  the  intention  to  be  that  as  the  control  is 

given  to  the   tenant  for  life   for  his  protection,  so  the  trustees 

have  a  particular  discretion  reposed  in  them  for  the  protection  of 

the   remaindermen  (b).     And   on   the   other   hand,   where   every 

change   of  investment  is   to   be  with   the  consent  of  the  tenant 

for  life,  and  he  withholds   his   consent  though   the   fund   is   in 

danger,  the  trustee  can  proceed  in  equity  and  compel  a  change 

of  investment  against  the  wishes  of  the  tenant  for  life  (c).     [And 

the  Court  has  refused  to  hear  counsel  for  trustees  in  support  of 

an  application  by  the  tenant  for  life  whose  interest  was  opposed 

to  those  of  the  remaindermen  (d).] 

4.  All  the  conditions  annexed  to  the  power  must  be  strictly  Consent. 
observed,  as  if  the  authority  be  to  lend  to  the  husband  with  the 
consent  of  the  ivife,  the  trustees  cannot  make  the  advance  on 
their  own  discretion,  and  take  the  consent  of  the  wife  at  a  sub- 
sequent period  («).  And  if  the  consent  of  two  trustees  be 
required,  the  consent  of  one  of  them  does  not  operate  as  the 
consent  of  both  (/).  And  where  the  consent  of  a  married  woman 
was  necessary  to  authorise  an  investment  with  the  sanction  of 
the  Court,  a  petition  by  the  husband  and  wife  praying  for  such 
investment  was  no  consent  by  the  wife,  for  the  petition  was 
regarded  as  that  of  the  husband  only  (i/),  nor  will  a  married 
woman  be  deemed  to  have  consented  to  an  investment  by  joining 

(a)  Raby  v.  Eidehalgh,  7  De  G.  M.  (/)  Greenham  v.  Gibbeson,  10  Bing. 

&  G.  104  ;  and  see  Stuart  v.  Stuart,  3  363. 

Beav.  430 ;  Fitzgerald  v.  Fitzgerald,  6  (g)  Norris  v.  Wright,  14  Beav.  291, 

Ir.  Ch.  Rep.  145  ;   Vickery  v.  Evans,  3  see  303.     [But  now,  by  the  Married 

N.  R.  286  ;   \Re  Dick,  (1891)  1    Ch.  Women's  Property  Act,  1882  (45  &  46 

(C.A.)  42.3, 431 ;  S.  0.  in  H.  L.  (1892)  A.  Viot.  c.  75),  and  Rules  of  the  Supreme 

C.  112,  nom.  Hume  v.  Lopes;  Mara  v.  Court,  Order  16,  Rule  16,  a  married 

Browne,  (1895)  2  Ch.  83,  per  North,  J.]  woman  petitions  without  a  next  friend, 

(6)  See  Harrison  v.  Thexton,  4  Jur.  and  a  petition  by  husband  and  wife  is 

N.S.  550.  not  necessarilyregarded  as  the  petition 

(c)  Gostello  V.  O'Rorke,  3  Ir.  R.  Eq.  of  the   husband   only;   and   such  a 

172.  petition  would,  it  is  conceived,  if  pre- 

[(d)  Be  Hotchkin's  Settled  Estates,  35  sented  under  the  wife's  instructions, 

Ch.  D.  41  (North,  J.).]  operate  as  a  consent  by  her.] 

(e)  Bateman  v.  Davis,  3  Mad.  98. 
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[Alteration  of 
range  of 
investments.] 


Investment  in 
trade. 


in  a  deed  of  appointment  of  new  trustees,  in  which  such  an 
investment  is  recited  or  noticed,  for  the  deed  is  executed  alio 
intuitu  (a).  Where  the  consent  of  two  trustees  is  not  required 
to  be  by  deed,  one  may  consent  by  deed  and  the  other  by  parol  (b). 
Where  the  nature  and  object  of  the  power  and  the  circumstances 
of  the  case  point  to  a  previous  or  contemporaneous  consent,  then 
such  previous  or  contemporaneous  consent  is  necessary,  although 
not  expressly  required  by  the  terms  of  the  power  (c).  If,  for 
instance,  a  consent  be  required  for  the  substitution  of  one  estate 
for  another,  the  consent  must  precede  or  at  all  events  accompany 
the  execution  of  the  power,  for  the  question  must  be  determined 
by  the  relative  values  of  the  two  estates,  at  the  time  of  substi- 
tution (d).  [And  a  consent  by  a  wife  to  the  exercise  by  the 
trustees  of  a  power  to  lend  the  trust  money  to  her  husband 
cannot  be  given  prospectively  (e).]  But  if  an  investment  has 
been  made  without  the  required  consent,  a  cestui  que  trust 
cannot  complain  of  it,  who,  being  sui  juris  at  the  time, 
acquiesced  in  and  adopted  the  investment  (/). 

[The  donee  of  a  power  of  appointment,  making  a  partial  appoint- 
ment only,  and  allowing  the  bulk  of  the  property  to  devolve  as  in 
default  of  appointment  under  the  trust  instrument,  cannot  alter 
the  range  of  investments  authorised  thereby  (g).'\ 

5.  A  power  to  "invest  at  the  discretion  of  the  trustees,"  will 
not  authorise  an  investment  on  the  securities  of  the  United 
States,  or  of  the  railway  companies  in  that  country  (h) ;  and  a 
power  "  to  place  out  at  interest,  or  other  way  of  improvement," 
will  not  authorise  an  investment  of  the  money  in  any  trading 
concern  (i) ;  or  in  fact  any  investment  but  a  Government  or  real 
or  other  unobjectionable  security  (j).  It  has  been  held  that 
a  direction  not  to  "invest"  but  to  "employ"  the  money,  savours 
of  a  trading  concern  (k) ;  but  the  distinction  appears  too  thin  to 
be  relied  upon  with  safety.  [A  power  to  trustees  for  a  brewery 
company    to    invest   in    any   securities    authorised    by    law    for 


(a)  Wiles  v.  Gresham,  2  Drew.  258, 
see  267  ;  [and  in  order  to  show  con- 
sent, it  is  necessary  that  there  should 
be  knowledge  of  the  nature  of  the  pro- 
posed investment ;  Be  Massingherd's 
Settlement,  63  L.  T.  N.S.  296, 299(C.  A.)]. 

(6)  Offen  V.  Harman,  1  De  G.  F.  & 
J.  253. ' 

(c)  Greenham  v.  Gibbeson,  10  Bing. 
374, 2jer  Tindal,  C.J. 

(d)  Greenham  v.  Gibbeson,  10  Bing. 
363, 


[(e)  Gliild  V.  Child,  20  Beav.  50.] 

(/)  Stevens  v.  Robertson,  37  L.  J. 
N.S.  Ch.  499 ;  18  L.  T.  N.S.  427  ; 
16  W.  R.  724. 

Ug)  Be  Falconer's  Triists,  (1908)  1 
Ch.  410.] 

(h)  Bethell  v.  Abraluim,  17  L.  R. 
Eq  24. 

(i)  Cock  V.  Goodfellow,  10  Mod.  489. 

(j)  Dickonson  v.  Player,  0.  P. 
Cooper's  cases,  1837-8,  178. 

(k)  S.  G. 
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investment  of  trust  funds  was  held  to  extend  to  an  investment  on 
mortgage  of  a  licensed  house  belonging  to  the  company  (a).] 

6.  Upon  a  marriage  the  wife's   portion  was   settled   upon  the  Loan  by  way  of 
intended    husband    and    wife    for    their    respective    lives,    with  ^"""'  ■^' 
remainder  to  the  issue,  and  a  power   was  given  to  the  trustees 

to  "call  in  and  lay  out  the  money  at  greater  interest  if  they 
could."  The  trustees  sold  out  stock  to  the  amount  of  400^.,  and 
laid  it  out  in  the  purchase  of  an  annuity  for  one  life,  and  insured 
the  life,  and  Lord  Manners  said  the  purchase  of  the  annuity  was 
not  a  proper  disposition  of  a  trust  fund  settled  as  this  was  (J). 

7.  A  power   to   invest   "  upon    security   of  the   funds   of  any  Loans  upon 
company  incorporated  by  Act  of  Parliament,"  will  not  authorise  p^^^^^jj^gg 
an  investment  in  "  Great  Northern  Preference  shares,"  which  are 

not  a  security  upon  the  property  of  the  company,  but  a  partici- 
pation in  the  partnership  (c).  [A  power  to  invest  in  the  shares  [Company  incor- 
or  securities  of  a  "company  incorporated  by  Act  of  Parliament," ^"^.^j^jj^g^,. -,''''  ° 
will  not  authorise  an  investment  in  securities  of  a  company  which 
is  only  incorporated  by  registration  under  the  Companies  Acts  (d) ; 
but  such  a  power  was  held  to  extend  to  shares  in  the  London 
Assurance,  a  company  constituted  under  a  charter  deriving  its 
force  from  a  preceding  Act  of  Parliament  (e).  A  power  to  invest  [PuWiocompany.] 
in  the  securities  of  any  "  railway  or  other  public  company " 
includes  securities  of  companies  under  the  Companies  Acts,  as 
such  companies  are  incorporated  under  the  authority  of  a  public 
statute,  the  instruments  forming  their  constitution  are  accessible 
to  the  public,  and  their  shares  are  transferable  to  the  public  (/) ; 
but  a  power  to  invest  in  "any  of  the  public  funds,  or  in  Govern- 
ment or  real  or  leasehold  securities,  or  upon  the  stocks,  shares, 
or  securities  of  any  railway  or  other  public  companies,"  is  confined 
to  public  companies  in  the  United  Kingdom,  so  that  the  trustees 
are  not  at  liberty  to  retain  shares  in  an  American  steamship 
company,  which  have  been  substituted,  under  an  amalgamation 
scheme,  for  shares  in  an  English  steamship  company  (g). 

[(a)  Re  Bentley's  Yorkshire  Breweries,  was  followed  in  Re  Gent  and  Eason's 

(1909)  2  Ch.  609.]  Contract,  (1905)  1  Ch.  386  ;  and  see  Re 

(6)  Fitzgerald  v.  Priwjle,  2  Moll.  534.  Tapi^  and  London  Dock  Company,  (1905) 

(c)  Harris  v.  Harris,  No.  1,  29  Beav.  W.  N.  85,  92,  where  ground  rents  were 

107;  [and  see  Murphy  v.  Doyle,  29  held  to  be  "securities  "for  the  purposes 

L.  E.  Ir.  333,  and  Re  Bayner,  (1904)  of  the  particular  instrument]. 

1  Ch.   (C.A.)   176,  where   the   word  [(d)  Re  Smith;  Davidson  v.  Myrtle, 

"  securities,"  having  regard  to  the  con-  (1896)  2  Ch.  590.] 

text,  was  held  to  mean  "investments,"  [(e)  Elve  v.  Boyton,  (1891)   1   Ch. 

and  to  include  stocks  and  shares  in  (C.A.)  501.] 

railway  and  other  companies,  and  it  [(/)  Re  Sharp,  45  Ch.  D.  (C.A.)  286  ; 

was  questioned  how  far  the  word  at  the  and  see  Re  Lysaght,  (1898)  1  Ch.  (C.A.) 

present  day  has  acquired  an  extended  115,  122.] 

meaning  in  legal  documents,     this  [{g)  Be  Castlehow,  (1903)  1  Ch.  352.] 
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But  where  the  power  was  to  invest  in  the  stocks,  funds  or 
securities  of  "  any  corporation  or  company,  municipal,  commercial 
or  otherwise "  or  in  Indian  annuities,  or  in  any  trustee 
securities  authorised  by  English  law,  the  trustees  had  power 
to  invest  in  the  stocks,  funds  or  securities  of  companies,  incor- 
porated, and  unincorporated,  formed  or  registered  within  the 
United  Kingdom,  but  carrying  on  business  abroad,  and  also  of 
companies  formed  or  registered  outside  the  United  Kingdom  (a) ; 
and  the  expression  "  companies  in  the  United  Kingdom,"  will 
extend  to  companies  registered  in  this  country  but  carrying  on 
operations  abroad  (&).] 

8.  A  power  to  lend  on  the  debentures  (c)  of  a  public  company 
would  not,  it  is  conceived,  authorise  an  investment  on  debenture 
stock ;  for  the  settlor,  in  allowing  debentures,  relied  on  the  liability 
of  the  company  to  pay  the  capital ;  but  in  debenture  stock  the 
dividend  only  can  be  recovered,  and  there  are  no  means  of  realis- 
ing the  capital  but  by  transfer,  and  the  value  in  the  market  may 
have  greatly  sunk.  Debenture  bonds  are  a  temporary  loan,  but 
debenture  stock  is  perpetual.  However,  [by  the  Debenture  Stock 
Act,  1871  (rf),  which  is  now  incorporated  in  the  Trustee  Act, 
1893  (e)],  where  power  is  given  to  trustees  to  invest  in  the 
mortgages  or  bonds  of  a  railway  or  other  company,  such  power, 
unless  the  contrary  is  expressed  in  the  instrument,  is  deemed 
to  include  a  power  to  invest  in  the  debenture  stock  of  a  railway 
or  other  company. 

9.  And  where  a  fund  is  settled  upon  trust  for  one  for 
life  with  remainders  over,  a  power  to  "invest  upon  Govern- 
ment, real,  or  personal  security,  or  in  such  stocks,  funds,  or 
shares,  as  the  trustees  in  their  absolute  discretion  may  think 
fit,"  will  not  authorise  a  purchase  of  ordinary  consolidated 
stock,  or  of  preference  or  guaranteed  stock  of  a  terminable 
character  (/). 

10.  If  a  testator  direct  his  "  personal  estate  invested  in  Govern- 
ment or  other  securities  in  bonds  or  shares,  of  whatever  nature 
or  kind,  to  be  held  in  the  same  or  the  like  investments,"  the 
executors  are  justified  in  retaining  in  specie  Victoria  bonds, 
Brazilian  and  Eussian  bonds,  and  English  and  Indian  Eailway 

Slate  Company,  37  Ch.  D. 


\a)  Re  Stanley,  (1906)  1  Ch.  131.] 
(6)  Be  Hilton,  (1909)  2  Ch.  548.] 
■(c)  It  has  been  held  that  any 
document  which  either  creates  a 
debt  or  acknowledges  it  is  a  "  deben- 
ture "  ;  Edmonds  v.  Blaina  Furnaces 
Company,   36   Ch,   D.   215 ;    Levy  v. 


Ahenorri 

260.] 

[(d)  34  Vict.  c.  27,  June  29,  1871.] 
[(e)  56  &  57  Vict.  c.  53,  s.  5,  sub-s. 

2,  see  'post,  p.  369.] 

(/)  Stewart  v.  Sanderson,  10  L.  E. 

Eq.  26. 
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stock,  and  East  India, stock  (a).  [If  shares  in  a  banking  com- 
pany are  given  to  trustees  "  upon  trust  to  permit  them  to  remain 
in  their  then  state  of  investment,"  but  the  company  is  recon- 
stituted, and  the  shares  which  were  originally  fully  paid  up  with 
unlimited  liability  are  converted  into  shares  of  limited  liability, 
but  with  a  margin  of  uncalled  capital,  the  authority  to  retain  the 
shares  is  exhausted,  as  they  have  ceased  to  be  in  the  same  state 
of  investment  (b).  Where  a  will  contains  an  express  trust  for  [Effect  of  trust 
conversion,  and  unauthorised  securities  are  retained  under  a  power  for  conversion.] 
conferred  on  the  trustees,  the  tenant  for  life  is  (in  the  absence 
of  special  direction)  only  entitled  to  interest  at  3  per  cent, 
on  the  value  of  such  securities  at  the  testator's  death,  whether 
of  a  wasting  character  or  not,  and  any  surplus  dividends  must  be 
invested  (c).] 

11.  If  a  trust  fund  be  given  to  three  trustees,  with  power  to  Shares  which 
sell  out  and  invest  in  the  shares  of  a  company,  the  trustees  may  one^uame  on^. 
not  sell  out  and  invest  in  the  shares  of  a  company  which  requires 

the  shares  to  be  held  by  a  single  person.  But  if  shares  in  such 
a  company  be  specifically  bequeathed  to  three  trustees,  they  are 
justified  from  the  nature  of  the  case  in  taking  the  shares  in  the 
name  of  one  of  themselves  (d). 

12.  Where  moneys  paid  into  Court  were  directed  by  an  Act  to  Exchequer  hills, 
be  invested  in  "Three   per   Cent.   Consols,   or   Three   per   Cent. 

Eeduced,  or  any  Government  securities,"  the  Court  refused  to 
allow  an  investment  on  Exchequer  bills,  as  not  within  the  mean- 
ing of  the  Act  (e) ;  but  where  a  trustee  had  engaged  to  lend  a 
sum  upon  mortgage,  which  was  authorised  by  the  powers  of  the 
will,  and  instead  of  leaving  the  money  idle  at  his  bankers,  laid 
it  out  in  Exchequer  bills  as  a  temporary  investment,  and  produc- 
tive of  interest  with  little  fluctuation  of  value  during  the  interval 
while  the  mortgage  was  in  preparation,  the  Court  held  that  such 
a  dealing  with  the  funds  was  justifiable  (/) ;    and  it  has  since 

(a)  Arnould   v.   Grinstead,  W.   N.  Ch.  D.  591  ;  Re  Both,  V4  L.  T.  N.S. 

1872,  p.  216  ;  21  W.  R.  155.  50  ;  W.  N.  1896,  p.  16]. 

[(J)  Be  Morris,  54  L.  J.  Ch.  388  ;  (e)  Ex  parte  Chaplin,  3  Y.  &  C.  397. 

33    W.    R.    445  ;     52    L.    T.     N.S.  (/)  Matthews  v.  Brise,  6  Beav.  239. 

462  ;  and  see  Be  Smith,  (1902)  2  Ch.  But  the  trustee  having  left  the  Ex- 

667,  ante,  p.  323.]  chequer  bills  in  the  hands  of    the 

[(c)  Be  Ghaytor,  (1905)  1   Ch.  233  broker  for  more  than  a  year,  and  with- 

(not  following  Bulkeley  v.   Stephens,  out  being  earmarked,  and  the  broker 

3  N.   R.   105).     For  cases  in  which  having  disposed  of    the    Exchequer 

there  was  no  trust  for  conversion,  see  bills  for  his  own  purposes,  and  become 

Be' Wilson  a,nd  othev  cases  cited,  anie  bankrupt,   the  trustee  was,   on  that 

p.  335  note  (e).]  ground,  made  responsible  for  the  value 

(d)  Oonsterdine   v.    Consterdine,   31  of  the  bills  at  the  date  of  the  bank- 

Beav.  330 ;  and  see  Mendes  v.  Guedella,  ruptcy,  with  4  per  cent,  interest. 
2  J.  &  H.   259 ;  [Lewis  v.  Nobhs,  8 
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tlndian 
riilways  ] 


been  ruled  that  Exchequer  bills  do  fall  within  the  description  of 
Government  securities  (a) ;  and  [as  will  be  seen  hereafter,  they  are 
now  expressly  authorised  as  trust  investments  by  statute  (b)]. 

13.  Stock  of  the  United  States,  and  even  the  bonds  and 
debentures  of  the  particular  states,  come  under  the  description 
of  "foreign  funds,"  but  not  so  the  bonds  or  debentures  of  muni- 
cipal towns  or  railway  companies  abroad  (c).  [And  where  a  power 
was  given  to  trustees  to  invest  "  upon  any  of  the  stocks  or  funds 
of  the  Government  of  the  United  States  of  America  or  of  the 
Government  of  France,  or  any  other  Foreign  Government,"  it 
was  held  that  investments  in  New  York  and  Ohio  stocks  and 
Georgia  bonds  were  authorised  by  the  power  (d).]  And  where 
trustees  were  empowered  to  "  continue  or  change  securities  from 
time  to  time,  as  to  the  majority  should  seem  meet,"  and  they 
proposed  to  call  in  certain  securities  and  invest  in  American 
Government  and  American  railway  securities,  the  Court  in  an 
administration  suit  would  not  allow  the  trustees  to  exercise  their 
discretion  in  this  way,  though  great  part  of  the  testator's  own 
estate  was  left  by  him  thus  invested  (e).  [But  where  a  testator 
gave  all  his  residue  to  trustees  upon  trust  to  invest  in  the  parlia- 
mentary stocks  or  funds,  or  upon  real  securities,  and  the  will 
contained  a  proviso  authorising  the  trustees,  as  often  as  they 
should  think  it  expedient  so  to  do,  to  sell  out,  transfer  or  other- 
wise vary  the  trust  moneys,  funds,  and  securities,  and  to  invest 
the  same  in  or  on  any  other  funds  or  securities  whatsoever,  it 
was  held  that  the  trustees  were  acting  within  their  powers  in 
selling  out  New  Three  per  Cent.  Annuities,  and  investing  the 
proceeds  in  Eussian  Eailway  bonds  and  Egyptian  bonds  (/). 

14.  The  Court  has  even  in  an  administration  action  sanctioned 
the  conversion  of  Bank  Annuities  into  East  India  Eailway  stock 
annuity  B.,  and  into  Scinde,  Punjaub  and  Delhi  Eailway  5/.  per 
cent,  guaranteed  stock,  where  the  will  authorised  an  investment 
in  the  guaranteed  stock  of  any  Eailway  Company  in  India,  not- 
withstanding that  the  Scinde,  Punjaub,  and  Delhi  Eailway  was, 


(ffi)  Ex  parte  South  Eastern  Eailway 
Company,  9  Jur.  650. 

[(6)  For  information  as  to  the  nature 
of  Exchequer  bills,  see  Vaizey  on 
Investments,  89,  90;  and  Marrack's 
Statutory  Trust  Investment  Guide, 
ed.  1896,  pp.  6,  7.  In  theEncydo- 
pcedia  Britannica,  vol.  xxviii.  p.  347, 
it  is  stated  that  Exchequer  bills 
"became  extinct  in  1897,  and  are 
not  likely  to  be  revived."] 


(c)  Ellis  V.  Eden,  23  Beav.  543 ; 
Be  Langdale's  Settlement  Trusts,  10 
L.  R.  Eq.  39. 

[(d)  Cadett  V.  Earle,  5  Ch.  D.  710.] 

(e)  Bethell  v.  Abraham,  17  L.  B-. 
Eq.  24. 

[(/)  Lewis  V.  Nobbs,  8  Ch.  D.  591  ; 
and  see  Blount  v.  O'Connor,  17  L.  R. 
Ir.  620;  Be  Both,  74  L.  T.  N.S. 
50.] 
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like  most  of  the  Indian  Eailways,  held  only  on  a  lease  under 
Government  {a). 

15.  However  large  the  power  of  investment  may  be,  it  is  the  [Shares  in 
duty  of  the  trustees  to  exercise  their  discretion  as  to  the  choice  '^'''"P'^^i^^-J 
of  investment,  and  they  should,  before  investing  in  the  shares  of 

a  company,  have  regard  to  its  constitution  and  its  rights  against 
its  shareholders  (b).  But  if  their  discretion  be  exercised  bond 
fide,  the  mere  fact  that  the  shares  are  not  fully  paid  up  will  not 
make  the  investment  an  improper  one  (c) ;  and  where  trustees 
were  authorised  to  invest  in  such  securities  as  they  "  thought  fit," 
an  investment,  honestly  made,  in  debentures  to  bearer  issued  by  a 
limited  company  by  way  of  fioating  security,  was  held  not  to  be  a 
breach  of  trust  (d).] 

16.  Where  a  testator  directed  all  his  property,  except  ready  Greek  bonds. 
money  or  moneys  in  the  funds,  to  be  converted,  and  the  proceeds 

to  be  invested  in  Three  per  Cent.  Consols  or  other  Government 
securities  in  England,  it  was  held  that  Greek  bonds,  though 
guaranteed  by  this  country,  were  not  comprehended  in  the  words 
"fimds^'  and  that  they  ought  to  be  converted,  though  the  Court 
disavowed  any  intention  of  saying  that  bonds  of  that  description 
might  nob,  in  other  cases,  be  deemed  Government  securities  («). 

17.  A  power  to   invest  on  "  the  bonds,  debentures,  or   other  Colony  or 
securities,   or    the    stocks    or   funds    of    any  colony    or  foreign  °^^^^  ^°™  ^^' 
country"  will  not  authorise  an  investment  upon  the  Preference 

Bonds  of  a  foreign  railway  company,  though  a  sinking  fund 
for  paying  off  the  capital  expended,  and  the  payment  of  the 
interest  in  the  meantime,  are  guaranteed  by  the  foreign  govern- 
ment (/).  [Where  trustees  are  empowered  to  invest "  in  such  mode 
or  modes  of  investment  as  they  in  their  uncontrolled  discretion 
shall  think  proper,"  they  cannot  be  made  personally  liable  for 
investments  made  bond  fide  in  the  purchase  of  bonds  of  a  foreign 
government,  bonds  of  a  colonial  railway  company,  or  shares  of 
a  bank  on  which  there  is  a  further  liability ;  but  if  an  action 
is  pending  for  the  administration  of  the  estate,  the  Court  will 
not  allow  such  investments  to  be  retained ;  but  has  under 
such  a  power  authorised  an  investment  in  the  inscribed  stocks 

[(o)  Re  Mansel,  30  W.  R.  133  ;  45  [(d)  Be  Smith,  (1896)  1  Ch.  71.] 

L.  T.  N.S.  741.     See  42  &  43  Vict.  (e)  Burniev.  Getting,  2  Coll.  324. 

c.  covi.,  s.  37.]  (/)  Be  Langdak's  Settlement  Trusts, 

[(6)  New    London    and    Brazilian  10  L.  R.  Eq.  39.     As  to  investments 

Bank  v.  Brocklebanh,  21  Oh.  D.  (C.A.)  by  the  Court  on  foreign  securities,  as 

302.]  Italian,  see  Be  Brackenhury's   Trusts, 

[(c)  Be  Johnson,  W.  N.  1886,  p.  71.]  31  L.  T.  N.S.  79  ;  22  W.  R.  682. 
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of  the  Governments  of  New  Zealand,  Victoria,  and  New  South 
Wales  (a).] 
East  India  stock.      18.  Government  or  Parliamentary  stocks  or  funds  are  such  as 
are  managed  by  Parliament,  or  paid  out  of  the  revenues  of  the 
British  Government,  or  at  least  guaranteed  by  it,  and  therefore 
Sast  India  stock,  under  the  charter  of  the  East  India  Company,  as 
possessing  none  of  these  requisites,  was  never  a  Government  stock  (&). 
Thirdly.     Of  powers  of  investment  under  statutory  provisions. 
[Statutory, powers      [1.  The  statutory  powers  of  investment  of   trustees  are  now 
Trustee  Act,         mainly  to  be  found  in  the  Trustee  Act,  1893,  but  it  i^  convenient 
^^^^■1  here  to  refer  shortly  to  the  previous  legislation.] 

22  &  23  Vict.  2.  By  the  Law  of  Property  Amendment  Act,  1859  (commonly 

East  India  Stock,  known  as  Lord  St  Leonards'  Act),  22  &  23  "Vict.  c.  35,  sect.  32  (c), 
trustees,  executors,  and  administrators,  where  not  expressly  for- 
bidden by  the  instrument  creating  the  trust,  were  authorised  to 
invest  trust  funds  in  the  stock  of  the  Bank  of  England  or 
Ireland,  or  on  East  India  stock ;  but  the  Act  was  held  not  to 
apply  where  a  particular  fund  was  settled  specifically  and  there 
was  no  power  of  varying  securities  (d). 

3.  [By  the  same  enactment  it  was]  further  provided  that 
when  a  trustee,  executor,  or  administrator,  should  not  "  by  some 
instrument  creating  his  trust  be  expressly  forbidden  to  invest  any 
trust  fund  on  real  securities  in  any  part  of  the  United  Kingdom," 
he  should  be  at  liberty  to  make  such  investment,  provided  it  were 
in  other  respects  reasonable  and  proper.  Under  this  enactment, 
therefore,  trustees  might  lend  on  real  security  in  England  or 
Wales,  or  Ireland,  but  not  in  the  Isle  of  Man,  and  as  the  Act 
by  the  last  section  was  not  to  extend  to  Scotland,  and  as  the 
Scotch  real  property  law  is  quite  different  from  the  English, 
trustees  could  not  be  advised  to  lend  money  on  real  security  in 
Scotland  (e). 

4.  By  the  Law  of  Property  Amendment  Act,  1860,  sect.  11  (/), 


Real  securities. 


Scotland. 


23  &  24  Vict, 
c.  38. 


[(ct)  Bs  Broimi,  29  Ch.  D.  889.] 

(b)  Brown  v.  Brown,  4  K.  &  J.  704  ; 
[and  India  SJ  per  cent,  stock,  being 
only  charged  on  the  revenues  of  India, 
is  not  within  a  power  to  invest  on 
securities  guaranteed  by  authority  of 
Parliament ;  Re  National  Permanent 
Building  Society,  W.  N.  (1890)  117]. 

[(c)  Eepealed  by  the  Trust  Invest- 
ment Act,  1889,  see  post,  p.  361.] 

{d)  Be  Warde's  Settlement,  2  J. 
c&  H.  191 ;  but  see  contra,  Waite 
v.  Littlewood,  41  L.  J.  N.S.  Ch. 
636,   in    which    case,    however,    the 


case  before  V.  C.  Wood  was  not 
cited.  [By  the  Amendment  Act, 
23  &  24  Vict.  c.  38,  s.  12,  s.  32 
of  Lord  St  Leonards'  Act  was  made 
retrospective.  As  to  the  meaning  of 
the  words  East  India  Stock  as  used 
in  this  Act,  and  to  the  application 
of  the  section,  see  the  ninth  edition 
of  this  work,  pp.  330,  331.] 

(e)  See  Be  Miles' s  Will,  5  Jur.  N.S. 
1236. 

[(/)  Repealed  by  the  Trust  Invest- 
ment Act,  1889,  see  post,  p.  361.] 
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and  the  general  order  of  February,  1861,  subsequently  mentioned, 
trustees  having  power  to  invest  on  Government  or  Parliamentary 
securities  were  expressly  authorised  to  invest  not  only  in  Consols, 
but  also  in  Three  per  Cent.  Eeduced  Annuities  and  New  Three 
per  Cent.  Annuities,  and  might  also  invest  on  real  securities  in 
England  or  Wales;  and  such  investments  might  be  made  by 
corporations  and  trustees  holding  moneys  in  trust  for  any 
public  or  charitable  purpose  notwithstanding  the  statutes  of 
mortmain  (a). 

5.  Previously  to  these  Acts   the   Court  had,  even  where   an  investments  by 
express  power  existed  to  lend  on  real  security,  refused  to  exercise  *  '^  (^o^vct. 

it  by  sanctioning  a  loan  on  mortgage,  on  the  ground  that  in 
ninety-nine  cases  out  of  a  hundred  the  expense  of  the  mortgage 
more  than  counterbalanced  the  increase  of  income  (6).  But  the 
rule  was  afterwards  relaxed  (c). 

6.  By  sect.  10  of  23  &  24  Vict.  c.  38,  the  Court  of  Chancery  was  23  &  24  Vict. 
empowered  to  issue  general  orders  from  time  to  time  as  to  the 
investment  of  cash  subject  to  its  jurisdiction,  either  "in  Three 

per  Cent.  Consolidated,  or  Eeduced,  or  New  Bank  Annuities,  or 
in  such  other  stocks,  funds,  or  securities"  as  the  Court  should 
think  fit ;  and  by  sect.  11  {d),  trustees,  executors,  or  adminis- 
trators, "  having  power  to  invest  their  trust  funds  upon  Govern- 
ment securities,  or  upon  parliamentary  stocks,  funds,  or  securities, 
or  any  of  them,"  might  invest  "in  any  of  the  stocks,  funds,  or 
securities,  in  or  upon  which,  by  such  general  order,"  cash  might 
be  invested  by  the  Court  («). 

7.  A  General  Order,  dated  February  1,  1861,  was  issued  under  General  Order 
the  powers  of  this  Act,  but  was  annulled  by  the  Eules  of  the  of  cash  under"" 
Supreme   Court,   1883,   its   place   being   supplied,   in   a   slightly '^°"t™l  of  Court. 
modified  form,  by  Order  22,  Eules  17  and  18,  as  follows: — 

E.  17.  "  Cash  under  the  control  of,  or  subject  to  the  order  of, 
the  Court  may  be  invested  in  Bank  stock,  East  India  stock  (/), 

(a)  Charitable  Funds  Investment  referred   to,  and  accordingly  it  was 

Act,  1870  (33  &  34  Vict.  c.  34).  effectual  notwithstanding  an  express 

(6)  Barry  v.  Marriott,   2  De  G.  <&  direction  in  the  instrument  creating 

Sm.  491 ;  and  see  Ex  parte  Franldyn,  the  trust  that  the  investments  should 

1  De  G.  &  Sm.  531.  be  confined  to  those  enumerated  there- 

(c)  See   Ungless  v.   Tuff,   9  W.   R.  in  ;  In  re  Wedderlurn's  Trusts,  9  Ch. 

729  ;  30  L.  J.  Ch.  784.  D.  112,  [but  see  Ovey  v.  Ovey,  (1900)  2 

[(d)  Repealed  by  the  Trust  Invest-  Ch.  524]. 

ment  Act,  1889,  see  post,  p.  361.]  (/)  It  was  at  one  time  considered 

(e)  It  is  to  be  observed  that  in  this  that  the  East  India  Stock  referred  to 
section  the  power  was  a  general  one,  in  the  Order  of  1st  February,  1861, 
without  the  exception  contained  in  was  the  old  East  India  stock  {i.e.  the 
22  &  23  Vict.  c.  35,  s.  32,  and  in  the  capital  stock  of  the  East  India  Corn- 
Trustee  Act,   1893,  to  be  hereafter  pany),  as  the  new  loan  had  not  then 
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Powers  in  Acts 
of  Parliament, 


[Indian  Railway 
annuities,] 


Exchequer  hills,  and  21.  10s.  jper  cent.  Annuities,  and  upon  mort- 
gage of  freehold  and  copyhold  estates  respectively  in  England 
and  Wales,  as  well  as  in  Consolidated,  Reduced,  and  New  il.  per 
cent.  Annuities." 

E.  18.  "  Every  application  for  the  purpose  of  the  conversion  of 
any  stocks,  funds,  or  securities  into  any  other  stocks,  funds,  or 
securities  authorised  by  the  last  preceding  rule,  shall  be  served 
upon  the  trustees  thereof  if  any,  and  upon  such  other  persons  if 
any  as  the  Court  or  Judge  shall  think  fit"  (a). 

[8.  There  was  great  conflict  of  opinion  as  to  whether]  the  powers 
conferred  by  the  Law  of  Property  Amendment  Act,  1860  (23  &  24 
Vict.  c.  38),  applied  to.  moneys  paid  into  Court  under  Acts  of 
Parliament  directing  the  moneys  to  be  invested  on  securities 
other  than  those  mentioned  in  the  Act  under  consideration; 
[but  the  question  was  finally  settled  in  favour  of  the  application 
of  the  powers  (&). 

9.  By  the  East  Indian  Kailway  Company  Purchase  Act, 
1879  (c),  certain  annuities  were  authorised  to  be  created  for  the 
purpose  of  carrying  out  the  terms  which  had  been  agreed  upon 
between  the  Secretary  of  State  for  India  and  the  Railway  Com- 
pany, and  by  sect.  37  any  trustee  having  power  under  the 
instrument  constituting  his  trust  to  invest  the  trust  funds  in  the 
shares  or  stock  of  any  Indian  railway  the  interest  on  which  is 
guaranteed  by  the  Secretary  of  State,  was  empowered  to  invest 
such  trust'  funds  in  the  purchase  of  annuities  of  Class  B. 
thereby  authorised   to  be   created  {d).     Under  this  section  the 


acquired  the  distinctive  name  of  East 
India  stock.  But  in  a  case  in  the 
Court  of  Appeal,  the  M.E.  stated 
that  it  had  always  been  held  that  new 
East  India  stock  was  within  the  inten- 
tion of  the  General  Order,  and  it  was 
held  that  new  Zl.  10s.  per  cent.  East 
India  stock  created  under  the  powers 
of  42  &  43  Vict.  0.  60,  was  within  the 
order ;  Ex  parte  St  John  Baptist  College, 
Ox/or(7, 22  Ch.  D.  (C.  A.)  93.  Under  36 
Vict.  c.  ]  7,  the  old  East  India  stock 
has  been  redeemed  or  commuted,  and 
has  ceased  to  exist,  and  the  loans 
under  the  several  East  India  Loan 
Acts  are  now  known  as  East  India 
stock. 

[(a)  This  order  was  annulled  and 
replaced  by  the  Order  of  14th 
November,  1888,  stated  post,  p.  365.] 

(6)  [Exjiarte  St  John  Baptist  College, 
Oxford,  22  Oh.  D.  (O.A.)  93 ;  Be  Brown, 
59  L.  J.  Ch.  .530 ;  63  L.  T.  N.S.  131  ; 


see]  Be  Birmingham  Bluecoat  School, 
I  L.  R.  Eq.  632;  Re  Wilkinson's 
Settled  Estate,  9  L.  R.  Eq.  343  ;  Be 
Cook's  Settled  Estate,  12  L.  R.  Eq.  12  ; 
Be  Thorold's  Settled  Estate,  14  L.  R. 
Eq.  31  ;  Reading  v.  Hamilton,  W.  N. 
1872,  p.  91  ;  Be  Taddy's  Settled  Estates, 
16  L.  R.  Eq.  532  ;  [Be Fryei^s Settlement, 

20  L.  R.  Eq.  468  ;  Be  Foy's  Trusts, 
23  W.  R.  744  ;  Be  Southioold  Bailway 
Company's  Bill,  1  Gh.  D.  697  ;  Jackson 
v.  Tyas,  52  L.  J.  N.S.  830;  Secus,'] 
Be  Shaw's  Settled  Estates,  14  L.  R. 
Eq.    9 ;     Be    Boyd's    Settled    Estates, 

21  W.  R.  667  ;  [Be  Vicar  of  St 
Mary,  TVigtov,  18  Gh.  D.  646  ;  Ex 
parte  Bector  of  Kirksmeaton,  20  Gh.  D. 
203]. 

[(c)  42  &  43  Vict.  c.  ccvi.  See  now 
the  provisions  of  the  Trustee  Act, 
1893,  post,  p.  363.] 

[(d)  And  trustees  having  power  to 
retain,  but  not  to  invest  in  East  Indian 
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Court  has,  upon  the  application  of  a  tenant  for  life,  sanctioned 
the  conversion  into  annuities  of  Class  B.  of  Bank  Annuities  in 
Court  (a). 

10.  Church  trustees  incorporated  under  the  Compulsory  Church  [Church 
Eate  Abolition  Act,  1868,  are  by  that  Act  empowered  to  invest  ™^  ^^'■■' 
any  funds  in  their  hands  in  Government  or  real  securities  (&).] 

11.  Powers  of  investment  are  generally  to  be  exercised  with  Consent. 
the  consent  of  the  tenant  for  life,  and  it  was  doubted  whether 

the  several  Acts  enlarging  the  power  of  trustees  applied  where 
such  consent  was  required.  It  is  conceived,  however,  that  the 
effect  of  the  Acts  was  to  authorise  trustees  to  invest  on  the 
extended  securities,  provided  the  investments  were  accompanied 
with  all  the  conditions  required  for  investment  upon  the  secur 
rities  specified  in  the  settlement.  Any  other  construction  would 
have  been  a  trap  into  which  many  trustees  must  have  fallen. 
[And  under  the  Trust  Investment  Act,  1889,  now  replaced  by  the 
Trustee  Act,  1893,  to  be  presently  noticed,  all  difficulty  on  this 
head  was  removed. 

12.  Under  sections  21  and  32  of  the  Settled  Land  Act,  1882  [Settled  Land 
(c),  all  moneys  in  Court  which  are  liable  to  be  laid  out  in  the    ° 
purchase  of  land  to  be  made  subject  to  a  settlement,  may  be 
invested  "on  Government   securities,  or  on  other  securities  on 

which  the  trustees  of  the  settlement  are  by  the  settlement  or  by 
law  {d)  authorised  to  invest  trust  money  of  the  settlement,  or 
on  the  security  of  the  bonds,  mortgages,  or  debentures,  or  in  the 
purchase  of.  the  debenture  stock  of  any  railway  company  in 
Great  Britain  or  Ireland  incorporated  by  special  Act  of  Parlia- 
ment, and  having  for  ten  years  next  before  the  date  of  investment 
paid  a  dividend  on  its  ordinary  stock  or  shares." 

Under  these  sections  moneys  in  Court  which  have  arisen  from 
the  purchase  under  the  Lands  Clauses  Consolidation  Act,  1845, 
of  land  belonging  absolutely  to  a  charity,  have  been  invested  in 
railway  debenture  stock  (g). 

By  sect.  33  of  the  Act  of  1882,  where  under  a  settlement 
money  is  in  the  hands  of  trustees,  and  is  liable  to  be  laid  out 

Railway  Company's  stock  mightacoept  1893,  unless  expressly  excluded  by  the 

the  B.  annuities ;  Ee  Ghaplin,  28  W.  R.  settlement.] 

132.]  [(e)  Be  Byron's  Chanty,  23  Ch.  D. 

[(a)  Re  Mansel,  30  W.  R.  133  ;  45  171  ;  and  see  Sx  parte  Vicar  of  Castle 


L.  T.  N.S.  741.]  Bytham,  (1895)  1  Ch.  348  ;  Ex  parte 

(b)  31  &  32  Vict.  c.  109,  s.  9.]  ^         "  "        ~     -   •  -      

;(c)  45  &  46  Vict.  0.  38.] 
'(d)  Including,  therefore,  the  invest- 
ments specified  in  the  Trustee  Act, 


(b)  31  &  32  Vict.  c.  109,  s.  9.]  Jesus  College,  Cambridge,  W.  N.  1884, 

_(c)  45  &  46  Vict.  0.  38.]  p.    37  ;    Be  Bethlehem  and  Bridewell 

(d)  Including,  therefore,  the  invest-      Hospitals,  30  Ch,  D.  541.] 


360 


INVESTMENT 


[CH.  XIV.  S.  4 


[Investment  not 
permitted  by- 
terms  of  will.] 


ft 


[Conversion  of 

Government 

annuities.] 


in  the  purchase  of  land  to  be  made  subject  to  the  settlement, 
then,  in  addition  to  such  powers  of  dealing  therewith  as  the 
trustees  have  independently  of  the  Act,  they  may,  at  the 
option  of  the  tenant  for  life  (a),  invest  the  same  as  capital 
money  arising  under  the  Act. 

13.  Where  under  a  will  money  was  bequeathed  to  trustees  in 
trust  to  lay  it  out  in  the  purchase  of  real  estate,  to  be  settled  in 
strict  settlement,  with  a  direction  that  until  the  purchase  "the 
legacy  should  be  invested  in  Government  or  real  securities,  but 
not  in  any  other  mode  of  investment,"  it  was  held  that  the 
trustees,  on  the  direction  of  the  tenant  for  life,  might  invest  the 
legacy  in  debenture  stock  (b),  for  this  was  only  doing  directly 
what  the  tenant  for  life  could  have  done  circuitously  under  the 
powers  of  the  Act,  by  reselling  the  estate  when  purchased,  and 
directing  the  investment  of  the  money  in  the  manner  proposed. 
And  in  another  case  where  the  will  contained  no  clause  authorising 
an  interim  investment,  the  Court  sanctioned  the  postponement  of 
the  purchase  of  real  estate  in  Ireland  until  such  a  purchase  could 
be  prudently  effected,  and  allowed  an  interim  investment  under 
sect.  21  (c).  Money  held  upon  trust  for  investment  in  the  purchase 
of  a  particular  piece  of  land  was  held  to  be  "  money  liable  to  be 
laid  out  in  the  purchase  of  land  "  within  the  section  (d). 

14.  By  the  National  Debt  (Conversion)  Act,  1888  (e),  provision 
was  made  for  the  conversion  and  exchange  of  Three  per  Cent. 
Consolidated  Bank  Annuities,  Three  per  Cent.  Eeduced  Bank 
Annuities,  and  New  Three  per  Cent.  Annuities  into  a  new 
Government^  stock  of  a  lower  denomination  to  be  called  Two 
and  Three-quarters  per  Cent.  Consolidated  Stock  until  the 
5th  of  April,  1903,  and  thereafter  Two  and  a  Half  per  Cent. 
Consolidated  Stock  (/),  and  trustees  having  power  to  invest 
in   the   old  stocks  were  empowered  to  invest  in  the  new  stock 


[(a)  The  tenant  for  life  is  not  sub- 
ject to  the  control  of  the  trustees  in 
his  selection  of  investments  :  Be  Lord 
Coleridge's  Settlement,  (1895)  2  Ch. 
704  ;  and  see  Ee  Gee,  64  L.  J.  Ch. 
606  ;  W.  N.  1895,  p.  90  ;  but  he  is  in 
the  position  of  a  trustee  with  a  dis- 
cretionary power  of  investment,  and 
if  the  trustees  reasonably  think  that 
a  proposed  investment  is  undesirable, 
they  are  justified  in  bringing  the 
matter  before  the  Court :  Be  Hunt's 
Settled  Estates,  (1905)  2  Ch.  418  ;  and 
see,  as  to  the  duty  of  trustees  under 
the  Settled  Land  Acts  in  the  matter, 


Be  Hotlmm,  (1902)  2  Ch.  (C.A.)  575, 
post.  Chap.  XXII.  ;  and  as  to  their 
right  to  select  their  own  broker.  Be 
Cleveland's  Settled  Estates,  (1902)  2  Ch. 
350,  post.  Chap.  XXII.] 

[(6)  Be  Mackenzie's  Trusts,  23  Ch.  D. 
750  ;  and  see  Be  Tennant,  40  Ch.  D. 
594 ;  Ee  Mundy's  Settled  Estates,  (1891) 
1  Ch.  (C.A.),  399.] 

[(c)  Be  Maberley,  33  Ch.  D.  455  ; 
and  see  post.  Chap.  XXII.] 

\d)  Be  Hill,  (1896)  1  Ch.-962.] 

■(e)  51  Vict.  c.  2.] 

'(/)  Sect.  2,  sub-s.  4.] 


CH.  XIV.  S.  4]  INVESTMENT  361 

in  lieu  thereof  (a).  The  dividends  on  the  new  stock  were  made 
payable  quarterly,  at  the  rate  of  2|  per  cent,  until  the  5th  of  April^ 
1903,  and  at  the  rate  of  2-J  per  cent,  after  that  date  (&) ;  and  the 
stock  is  not  to  be  redeemable  until  the  5th  of  April,  1923,  after 
which  date  it  will  be  redeemable  at  par  in  such  manner  as  Parlia- 
ment shall  direct  (c).  Special  provision  is  made  for  the  protection  [Eein vestment.] 
of  trustees  of  stock  appropriated  to  provide  annuities  (d),  and 
it  is  enacted  (e)  that  when  any  stock  converted  or  exchanged  by 
virtue  of  the  Act  into  new  stock,  is  held  by  a  trustee,  such 
trustee  shall  be  at  liberty  to  sell  the  same,  and  to  invest  the  *|r 
proceeds  in  any  of  the  securities  for  the  time  being  authorised 
for  the  investment  of  cash  under  the  control  of  the  High  Court 
(/),  notwithstanding  anything  to  the  contrary  contained  in 
the  instrument  creating  the  trust. 

The  conversion  of  the  New  Three  per  Cent.  Annuities  was  effected 
on  the  29th  of  March,  1888,  and  all  holders  of  that  stock  who 
had  not  by  that  date  dissented  from  the  conversion  received  in 
lieu  thereof  an  equal  nominal  amount  of  the  new  stock.  The 
redemption  of  the  Consolidated  Three  per  Cent.  Annuities  and 
the  Keduced  Three  per  Cent.  Annuities  was  effected  on  the  6th  of 
July,  1889,  and  all  holders  of  such  stock  on  that  day  were  paid  off. 

By  sect.  10  of  the  same  Act  it  is  provided  that  in  the  [Power  to  hold 
registers  of  new  stock  the  Bank  shall  allow  any  holder  or  f/^"„^^\"^  J'*^^""* 
joint  holders  to  have  more  than  one  account,  provided  that  each 
account  is  distinguished  either  by  a  number  or  by  such  other 
designation  as  may  be  directed  by  the  Bank,  and  that  the  Bank 
shall  not  be  required  to  permit  more  than  four  accounts  to  be 
opened  in  the  same  name  or  names.  This  provision  will  be  con- 
venient for  trustees  holding  several  funds  on  distinct  trusts,  and 
will  relieve  them  from  the  necessity  of  resorting  to  the  device  of 
varying  the  order  of  names  in  the  account  in  the  bank  books  (g). 

15,  Extensive  powers  of  investment  were  conferred  on  trustees  [Ti-ust  Invest- 
by  the   Trust   Investment  Act,  1889  (h),   by  which  the   enact-      "     '^  >        -J 
ments,   already   referred   to,   of   22    &   23   Vict.   c.  35,   sect.  32 
and  23  &  24  Vict.  c.  38,  sect.   11  were,  without  prejudice  to 

(a)  Sect  19.]  pp.  86,  87,  where  it  is  stated  that  in 

(6)  Sect.  2,  sub-ss.  1,  3.]  practice  the  Bank  distinguishes  the 

(c)  Sect.  2,  siib-s.  2.]  four    permissible    accounts    by    the 

'((£)  Sect.  20.]  letters  A,  B,  C,  and  D,  and  has  ceased 

(e)  Sect.  27  ;  see  Be  Tuckett's  Trusts,  to   distinguish  from  each   other  ac- 

57  L.  J.  Ch.  760  ;  58  L.  T.  N.S.  719 ;  counts  in  the   same  names    but  in 

36  W.  R.  542.]  various  orders.] 

[(/)  See  post,  p.  364.]  [(/i)  52  &  53  Vict.  c.  32.] 
l(g)  See    Vaizey   on    Investments, 
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the  validity  of  any  act  done  thereunder,  repealed.  The  Act  was 
applicable  as  well  to  trusts  created  before  as  to  trusts  created 
after  the  passing  of  it  {a).  These  important  provisions  have  now 
been  repealed  and  substantially  re-enacted  by  the  Trustee  Act, 
1893  (b),  which  provides  by  sect.  1  that  a  trustee  may,  unless 
expressly  forbidden  by  the  instrument  (c)  (if  any),  creating  the 
trust  {d),  invest  any  trust  funds  in  his  hands,  whether  at  the  time 
in  a  state  of  investment  or  not  (e),  in  manner  following,  that 
is  to  say : — 

(a.)  In  any  of  the  Parliamentary  stocks  or  public  funds  or 
Government  securities  of  the  United  Kingdom : 

(b.)  On  real  or  heritable  securities  in  Great  Britain  or 
Ireland  (/) : 

(c.)  In  the  stock  of  the  Bank  of  England  or  the  Bank  of 
Ireland : 

(d.)  In  India  Three  and  a  Half  per  Cent,  stock,  and  India  Three 
per  Cent,  stock,  or  in  any  other  capital  stock  which  may  at  any 
time  hereafter  be  issued  by  the  Secretary  of  State  in  Council  of 
India,  under  the  authority  of  Act  of  Parliament,  and  charged  on 
the  revenues  of  India : 

(e.)  In  any  securities  the  interest  of  which  is  or  shall  be 
guaranteed  by  Parliament  {g) : 

(f.)  In  Consolidated  stock  created  by  the  Metropolitan  Board 
of  Works,  or  by  the  London  County  Council,  or  in  debenture 
stock  created  by  the  Keceiver  for  the  Metropolitan  Police 
District : 

(g.)  In  the  Debenture,  or  Eent-charge,  or  Guaranteed  Qi),  or  Pre- 
ference stock  (i)  of  any  railway  company  in  Great  Britain  or  Ireland, 
incorporated  by  special  Act  of  Parliament  {j),  and  having,  during 


(a)  See  s.  6.]| 

X6)  56  &  57  Vict.  o.  53.] 
(c)  By  s.  50  the  expression  "instru- 
ment "  includes  an.  Act  of  Parliament. 
A  direction  to  retain  trust  funds  and 
invest  them  in  a  specified  way  is  not 
an  express  prohibition  within  the 
section  :  Be  Burke,  (1908)  2  Oh.  248.] 

[(d)  As  to  the  effect  of  these  words 
see  post,  p.  367.  As  to  investment 
under  the  Public  Trustee  Act,  1906, 
see^os*.  Chap.  XXIII.] 

[(e)  As  to  the  effect  of  these  words, 
which  were  not  contained  in  the  Act 
of  1889,  see  post,  p.  367.] 

[(/)  As  to  investments  on  mortgage 
of  land  in  Ireland  under  4  &  5  Will. 
4  c.  29  (which  Act  is  repealed  by  the 


Act  above  stated),see^os<,p.  383.  And 
as  to  investments  on  securities  in 
Scotland,  see  post,-p.  383.  A  mortgage 
of  a  licensed  house  is  within  a  general 
power  to  invest  on  "securities" 
authorised  by  law  :  Be  Bentley's  York- 
shire Breweries,  Limited,  (1909)  2  Ch. 
609.] 

[((/)  See  Vaizey  on  Investments, 
148  ;  Marraok's  Investment  Guide, 
p.  15.] 

[(/i)  The  expression  "  guaranteed  " 
is  of  doubtful  meaning  ;  see  Marrack, 
260 

y{i)  By  s.  50  the  expression  "  stock  " 
includes  fully  paid  up  shares.] 

[(j)  As  to  the  meaning  of  these 
words,  see  ante,  p.  351.     It  may  in 
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each  of  the  ten  years  last  past  before  the  date  of  investment,  paid 
a  dividend  at  the  rate  of  not  less  than  three  per  centum  per 
annum  on  its  ordinary  stock  (a) : 

(h.)  In  the  stock  of  any  railway  or  canal  company  in  Great 
Britain  or  Ireland  whose  undertaking  is  leased  in  perpetuity  (&), 
or  for  a  term  of  not  less  than  two  hundred  years  at  a  fixed  rental 
to  any  such  railway  company  as  is  mentioned  in  sub-section  (g), 
either  alone  or  jointly  with  any  other  railway  company : 

(i.)  In  the  Debenture  stock  of  any  railway  company  in  India,  [Debenture  stock 
the  interest  on  which  is  paid  or  guaranteed  by  the  Secretary  of  raiiwav^l 
State  in  Council  of  India : 

(j.)  In  the  B.  Annuities  of  the  Eastern  Bengal,  the  East  Indian,  [Indian  railway 
and  the  Scinde,  Punjaub  and  Delhi  Eailways,  and  any  ijke  "^•"  *°""'t^^'-] 
annuities  which  may  at  any  time  hereafter  be  created  on  the 
purchase  of  any  other  railway  by  the  Secretary  of  State  in  Council 
of  India,  and  charged  on  the  Eevenues  of  India,  and  which  may  be 
authorised  by  Act  of  Parliament  to  be  accepted  by  trustees  in  lieu 
of  any  stock  held  by  them  in  the  purchased  railway  (c) :  Also 
in  deferred  annuities  comprised  in  the  register  of  holders  of 
annuity.  Class  D,  and  annuities  comprised  in  the  register  of 
annuitants,  Class  C,  of  the  East  Indian  Eailway  Company : 

(k.)  In  the  stock  of  any  railway  company  in  India  upon  which  [Indian  railway 
a  iixed  or  minimum  dividend  in  sterling  is  paid  or  guaranteed  by  guaranteed 
the  Secretary  of  State  in  Council  of  India,  or  upon  the  capital  of 
which  the  interest  is  so  guaranteed  (d) : 

(1.)  In  the  Debenture,  or  Guaranteed,  or  Preference  stock  of  any  [Water  companies 
company  in  Great  Britain  or  Ireland,  established  for  the  supply  of  ^  °^  '^ 
water  for  profit,  and  incorporated  by  special  Act  of  Parliament,  or 
by  Eoyal  Charter,  and  having  during  each  of  the  ten  years  last 
past  before  the  date  of  investment,  paid  a  dividend  of  not  less 
than  five  pounds  per  centum  on  its  ordinary  stock : 

some  oases  be  matter  of  difficulty  to  vestment  by  trustees,  were  created, 

asoertainwhether  particular  stocks  are  For  details,   see   Marrack,   42.     See 

"  preference  "  or  "  ordinary  "  within  also  Be  Blue  Ribbon  Life  Assurance, 

the  meaning  of  this  sub-section  ;  see  59  L.  J.  Ch.  276  ;  61  L.  T.  N.S.  660, 

Marrack,  23.]  where   North,   J.,   without   deciding 

[(a)  This  requirement  as  to  the  rate  whether  the  Court  would  accept  B. 

of  dividend  is  not  contained  in  the  Annuities  as  a  proper  investment  for 

rule  of  Court,  post,  p.  366.]  funds  under  its   control,  sanctioned, 

[(6)  The  expressions  "  leased  in  per-  under  the  Board  of  Trade  Rules,  the 

petuity,"  and  "at  a  fixed  rental"  are  investment  therein  of  a  deposit  paid 

of  doubtful  meaning;  see  Marrack,  in  vmder   the  Life  Assurance  Com- 

270  panies  Act,  1870,  s.  3.] 

jtc)  On  the  purchase  of  these  Indian  [(d)  For  details  as  to  these  and  the 

railways  by  the  Government,  the  B.  other  stocks  specified,  see  Marrack, 

Annuities,  specially  suitable  for  in-  44  et  seq.'] 
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[Corporation  or 
County  Council 
stock.] 


[Water  commis- 
sioners' stock. ] 


[Colonial  Stock 
Act,  1900.] 


(m.)  In  nominal  (a),  or  inscribed  stock,  issued,  or  to  be  issued, 
by  the  corporation  of  any  municipal  borough  having,  according 
to  the  returns  of  the  last  census  prior  to  the  date  of  investment, 
a  population  exceeding  fifty  thousand,  or  by  any  county  council 
under  the  authority  of  any  Act  of  Parliament,  or  Provisional 
Order  (&) : 

(n.)  In  nominal  or  inscribed  stock,  issued  or  to  be  issued,  by 
any  Commissioners  incorporated  by  Act  of  Parliament  for  the 
purpose  of  supplying  v?ater,  and  having  a  compulsory  power  of 
levying  rates  over  an  area  having,  according  to  the  returns  of  the 
last  census  prior  to  the  date  of  investment,  a  population  exceeding 
fifty  thousand,  provided  that  during  each  of  the  ten  years  last  past 
before  the  date  of  investment  the  rates  levied  by  such  commis- 
sioners shall  not  have  exceeded  eighty  per  centum  of  the  amount 
authorised  by  law  to  be  levied : 

(o.)  In  any  of  the  stocks,  funds,  or  securities  for  the  time  being 
authorised  for  the  investment  of  cash  under  the  control  or  subject 
to  the  Order  of  the  High  Court : 

And  may  also  from  time  to  time  vary  any  such  investment. 

16.  By  the  Colonial  Stock  Act,  1900  (c),  sect.  2,  the  securities 
in  which  a  trustee  may  invest  under  the  powers  of  the  Trustee 
Act,  1893,  are  to  include  any  Colonial  Stock  which  is  registered 
in  the  United  Kingdom  in  accordance  with  the  provisions  of  the 
Colonial  Stock  Acts,  1877  and  1892,  as  amended  by  this  Act,  and 
with  respect  to  which  there  have  been  observed  such  conditions 
(if  any)  as  the  Treasury  may  by  order  notified  in  the  London 
Gazette  prescribe. 

The  restrictions  mentioned  in  sect.  2,  sub-sect.  (2),  of  the 
Trustee  Act,  1893,  with  respect  to  the  stocks  therein  referred  to  are 
to  apply  to  Colonial  Stock.  The  Treasury  are  to  keep  a  list  of  any 
Colonial  Stocks  in  respect  of  which  the  provisions  of  this  Act  are 
for  the  time  being  complied  with,  and  are  to  publish  the  list  in  the 
London  and  JEdinhurgh  Gazettes,  and  in  such  other  manner  as  may 
give  the  public  full  information  on  the  subject  {d). 


[(a)  As  to  the  meaning  of  nominal 
stock,  see  post,  p.  369,  note  (fZ).] 

[(6)  As  to  the  Local  Loans  Act, 
1875,  see  post,  p.  369.  As  to  the 
borough  of  Bournemouth  being  with- 
in the  enactment  in  the  text,  see  Re 
Vruitt,  (1903)  1  Ch.  (C.A.)  446.] 

[(c)  63  &  64  Vict.  c.  62.] 

[(rf)  Notices  under  this  Act  have 
from  time  to  time  been  published  in 


the  London  Gazette  stating  the  Colonial 
Stocksin  which  trustees  are  authorised 
to  invest.  A  table  giving  all  those  of 
which  notice  had  been  given  up  to 
date  will  be  found  in  L.  R.  Current 
Index,  1905,  p.  clxiv.  Subsequent 
additions  to  the  list  are  specified  in 
Current  Indexes,  1905,  p.  Ixvi  ;  1906, 
p.  Ixix  ;  1907,  p.  Ixix. ;  and  1908,  p. 
Ixxiii.] 
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17.  The  Order  of  Court  above  referred  to  (a),  which  came  into  [Order  of  Court 
operation  on  the  26th  of  November,  1888,  as  amended,  provides  as  of  caslT undCT^Us 
follows:—  '=''°*™1-^ 

"  Cash  Tinder  the  control  of  or  subject  to  the  Order  of  the  Court 
may  be  invested  in  the  following  stocks,  funds,  or  securities ; 
namely — 

Two  and  Three-quarters  per  Cent.  Consolidated  Stock  (to  be 
called  after  the  5th  of  April,  1903,  Two  and  a  Half  per  Cent. 
Consolidated  Stock) ; 

Consolidated  Three  Pounds  per  Cent.  Annuities  (&) ; 

Eeduced  Three  Pounds  per  Cent.  Annuities  (b) ; 

Two  and  Three  quarters  per  Cent.  Annuities ; 

Two  pounds  Fifteen  Shillings  per  Cent.  Annuities ; 

Two  Pounds  Ten  Shillings  per  Cent.  Annuities ; 

Local  Loans  Stock  under  the  National  Debt  and  Local  Loans 
Act,  1887 ; 

Exchequer  Bills ; 

Bank  Stock ; 

India  Three  and  a  Half  per  Cent.  Stock ; 

India  Three  per  Cent,  Stock ; 

India  Two  and  a  Half  per  Cent.  Stock  (c) ; 

Indian  guaranteed  railway  stocks  or  shares,  provided  in  each 
case  that  such  stocks  or  shares  shall  not  be  liable  to  be  redeemed 
within  a  period  of  fifteen  years  from  the  date  of  investment ; 

Stocks  of  Colonial  Governments  guaranteed  by  the  Imperial 
Government ;  or  in  respect  of  which  the  provisions  of  the  Colonial 
Stock  Act,  1900  {d\  and  of  section  2  (2)  of  the  Trustee  Act,  1893, 
are  for  the  time  being  complied  with  (e) ; 

Mortgage  of  freehold  and  copyhold  estates  respectively  in 
England  and  Wales ; 

Metropolitan  Consolidated  Stock,  Three  Pounds  Ten  Shillings 
per  Cent. ; 

Three  per  Cent.  Metropolitan  Consolidated  Stock ; 

Two  and  a  Half  per  Cent.  Metropolitan  Consolidated  Stock  (/) ; 

Four  and  a  Half  per  Cent.  London  County  Consolidated 
Stock  (/); 

Three  per  Cent.  London  County  Consolidated  Stock  (/) ; 

[{a)  Rules  of  Supreme  Court,  1883,      and  have  ceased  to  exist,  51  Vict.  c. 
Ord.  XXII.  r.  17.     For  a  list  of  the      2,  ante,  p.  360  ;  52  Vict.  c.  4.] 
colonial  stocks  which  are  authorised  [(c)  Added  by  E.  S.  0.  July,  1903.] 


as  investments  under  the  Act,  see  Ellis 
on  the  Trustee  Acts,  6th  ed.  pp.  30. 
31J  "^^        '      S. 


{d)  See  ante,  p.  364.] 

(e)  These  words  were  added  by  R. 

C  July,  1903.] 


[(6)  These  have  now  been  redeemed  [(/)  Added  by  R.  S.  C.  July,  1901.] 
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[Persons  by 
whom  power 
exercisable. 
DefiDition  of 
"trust"  and 
"trustee."] 


[Trustees  within 
the  meaning  of 
the  Act.] 


Inscribed  Two  and  a  Half  per  Cent.  Debenture  Stock  issued  by 
the  Corporation  of  London  and  secured  by  a  trust  deed  dated  June 
24th,  1897  (a) ; 

Debenture,  preference,  guaranteed,  or  rent-charge  stocks  of  rail- 
ways in  Great  Britain  or  Ireland  having  for  ten  years  next  before 
the  date  of  investment  paid  a  dividend  on  ordinary  stock  or  shares ; 

Debenture,  preference,  guaranteed,  or  rent  -  charge  stocks  of 
Railways  in  Great  Britain  or  Ireland,  guaranteed  by  railway 
companies  owning  railways  in  Great  Britain  or  Ireland,  which  have 
for  ten  years  next  before  the  date  of  investment  paid  a  dividend 
on  ordinary  stock  or  shares  (6) ; 

Nominal  debentures  or  nominal  debenture  stock  under  the 
Local  Loans  Act,  1875,  or  londer  the  Isle  of  Man  Loans  Act, 
1880  (c),  provided  in  each  case  that  such  debentures  or  stock  shall 
not  be  liable  to  be  redeemed  within  a  period  of  fifteen  years  from 
the  date  of  investment  {d). 

18.  By  the  definition  clause  («)  of  the  Trustee  Act,  1893,  unless 
the  context  otherwise  requires,  the  expression,  "  trust "  does  not 
include  the  duties  incident  to  an  estate  conveyed  by  way  of  mort- 
gage ;  but  with  this  exception  the  expressions  "  trust "  and  "  trustee  " 
include  implied  and  constructive  trusts,  and  cases  where  the  trustee 
has  a  beneficial  interest  in  the  trust  property,  and  the  duties  inci- 
dent to  the  office  of  personal  representative  of  a  deceased  person. 
In  the  Trust  Investment  Act,  1889  (/),  the  expression  "trustee" 
was  defined  as  including  "an  executor  or  administrator  and  a 
trustee  whose  trust  arises  by  construction  or  implication  of  law 
as  well  as  an  express  trustee."  For  the  purposes  of  sect.  1  of  the 
Act  of  1893,  it  does  not  appear  that  there  is  any  material  difference 
in  effect  between  the  two  definitions. 

A  corporation  incorporated  by  a  special  Act,  holding  funds  for 
charitable  purposes  and  empowered  to  invest  the  same,  were  held 
to  be  trustees  within  the  meaning  of  the  Act  of  1889  (g) ;  but  not 
so  trustees  holding  moneys  which  belonged  to  a  building  society,  and 
were  to  be  dealt  with  only  under  the  direction  of  the  board  of 
directors  (h),  nor  yet  the  directors  themselves  {i). 

(a)  Added  by  R.  S.  C.  October,  1899.] 

m  Added  by  R  S.  C.  January,  1904.] 

(c)  These  words  were  added  by  a 
rule  of  10th  Feb.  1897.] 

[(d)  As  to  the  practice  under  the 
corresponding  rule  in  Ireland,  and  the 
circumstances  under  which  the  Court 
will  sanction  investments  in  securities 
newly  authorised,  see  Roberts  v.  Mor- 
gan, 23  L.  R.  If.  118  ;  Be  Plielan,  lb. 


336 ;  Johnton  v.  O'Neil,  lb.  430 ; 
Be  Nesbitt's  Trusts,  25  L.  R.  Ir. 
430.] 

"(e)  Sect.  50.] 

;(/)  52  &  53  Vict.  c.  32,  s.  9.] 

(g)  Be  Manchester  Boyal  Infirmary, 
43  Oh.  D.  420.] 

[(h)  Be  National  Permanent  Mutual 
Building  Society,  43  Oh.  D.  431.] 

[»  S.  C] 
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19.  It  is  to  be  observed  that  the  powers  of  investment  conferred  [Expieas  pro- 
by  section  1  of  the  Trustee  Act,  1893,  on  a  trustee  are  limited  by  J^'ent'creating '"' 
the  words  "unless  expressly  forbidden  by  the  instrument  (if  any)  trust.] 
creating  the  trust "  (a),  and  this  restriction  is  of  great  importance. 
Investment  clauses  in  settlements,  after  authorising  the  trustees  to 

invest  in  specified  modes  of  investment,  often  proceed  with  words 
of  prohibition  such  as  "  but  not  in  any  other  mode  of  investment," 
and  where  these  or  similar  words  are  to  be  found  in  the  trust 
instrument  the  statutory  powers  of  investment  are  not  available 
(&).  Trustees  must  therefore  carefully  examine  the  terms  of  the 
trust  instrument  before  proceeding  to  use  the  powers  of  the  Act. 

20.  It  is  further  to  be  observed  that  the  powers  of  the  section  [Statutory  power 
extend  to  all  trust  funds  "  whether  at  the  time  in  a  state  of  invest-  investments,] 
ment  or  not."     These  words,  which  were  not  contained  in  the 

Trust  Investment  Act,  1889,  in  effect  embody  in  the  Act  of  1893 
the  decision  of  the  House  of  Lords  in  Hume  v.  Lopes  (c),  arrived 
at  after  much  discussion,  that  according  to  the  true  construction 
of  the  Act  of  1889,  the  powers  of  that  Act  were  not  limited  to 
cash  in  the  hands  of  trustees,  but  extended  to  all  the  trust  invest- 
ments, so  that,  whatever  might  be  the  nature  of  such  investments, 
the  power  of  varying  investments  conferred  by  the  statute  was 
available. 

21.  It  would  be  beyond  the  scope  of  this  work  to  specify  in  [Range  of 
detail  the  numerous  investments  which  are  authorised  by  the  Act,  ig'^gutS  to'^^^ 
and  for  such  information  the  reader  is  referred  to  works  specially  variation.] 
devoted  to  that  subject  {d).     It  may,  however,  be  well  to  point  out 

that  the  list  of  authorised  investments  is  necessarily  subject  to 
change  from  time  to  time,  as,  for  instance,  when  a  railway  company 
which  has  paid  a  dividend  on  its  ordinary  shares  ceases  to  do  so  («). 
Trustees,  therefore,  when  making  an  investment  must  be  careful 
to  ascertain,  through  their  broker  or  otherwise,  that  the  investment 
of  their  choice  is  at  that  time  on  the  privileged  list. 

22.  It  is  remarkable  that,  whereas  by  sub-sect,  (g)  of  sect.  1  of  [Concurrent 
the  Act,  as  to  railway  stocks  it  is  required  that  the  railway  company  gX-sections  (") 

and  (o).] 

[(a)  Differing  in  this  respect  from  \{d)  See  Marraoli's  Statutory  Trust 

the  23  &  24  Vict.  c.  38,  s.  10,  already  Investment  Guide,  and  Ellis  on  the 

referred  to  ;  see  p.  357.]  Trustee  Act,  1893.] 

[(6)  Ovey  v.  Ovey,  (1900)  2  Ch.  [(e)  It  is  to  be  noted  that  there 
524.]  may  be  special  provisions  in  the 
[(c)  (1892)  A.  0.  112,  aflBrmingand  special  Acts  of  Companies  enabling 
extending  the  decision  of  the  Court  investment  by  trustees.  Such  pro- 
of Appeal  in  Re  Dick,  (1891)  1  visions,  however,  could  not  safely  be 
Ch.  (C.A.)  423,  overruling  that  of  relied  upon  in  the  absence  of  legal 
North,  J.,  in  Re  Manchester  Royal  advice.] 
Infirmary,  43  Ch.  D.  420.] 
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should  for  ten  years  have  paid  a  dividend  of  not  less  than  three 
per  cent.,  no  similar  requirement  as  to  rate  of  dividend  is  contained 
in  the  Order  of  Court.  The  Legislature  has  thus  by  sub-sects,  (g) 
and  (o)  conferred  two  concurrent  powers,  one  of  which  is  more 
extensive  than  the  other.  The  reason  for  so  doing  is  not  apparent, 
but  it  must  be  borne  in  mind  that  the  more  comprehensive  Order 
of  the  Court  is  liable  to  be  amended  at  any  time,  should  circum- 
stances render  any  alteration  desirable. 

[Purchase  of  re-        23.  By  sect.  2  of  the  Trustee  Act,  1893  (a),  it  is  provided  that 
deemable  stocks.]  •'  ,         ,  ,.     ,        a         •  • 

trustees  may,  under  the  powers  of  the  Act,  mvest  in  any  of  the 

securities  mentioned  or  referred  to  in  sect.  1,  notwithstanding 
that  the  same  may  be  redeemable,  and  that  the  price  exceeds  the 
redemption  value,  provided  that  a  trustee  may  not  under  the 
powers  of  the  Act  purchase  at  a  price  exceeding  its  redemption 
value  any  stock  mentioned  or  referred  to  in  sub-sections  (g),  (i)) 
(k),  (1),  and  (m),  which  is  liable  to  be  redeemed  within  fifteen 
years  of  the  date  of  purchase  at  par  or  at  some  other  fixed  rate,  or 
purchase  any  such  stock  as  is  mentioned  or  referred  to  in  the 
sub-sections  aforesaid,  which  is  liable  to  be  redeemed  at  par  or 
at  some  other  fixed  rate,  at  a  price  exceeding  fifteen  per  centum 
above  par  or  such  other  fixed  rate.  It  is  further  provided  that 
a  trustee  may  retain  until  redemption  any  redeemable  stock, 
fund,  or  security,  which  may  have  been  purchased  in  accordance 
with  the  powers  of  the  Act.  It  is  particularly  to  be  noticed 
that  the  prohibition  imposed  by  this  section  does  not  attach  to 
any  stocks  except  those  referred  to  in  the  sub-sections  mentioned, 
notwithstanding  that  many  of  them,  including  some  of  the  greatest 
importance,  ex.  gr.,  Consols,  are  redeemable.  Trustees,  however, 
should  be  careful  not  to  exercise  their  powers  of  holding  redeem- 
able stocks  in  a  way  unduly  detrimental  to  the  reversioners  (b). 

[Discretion  of  the  By  sect.  3,  every  power  conferred  by  the  Act  is  to  be  exercised 
according  to  the  discretion  of  the  trustee,  but  subject  to  any 
consent  required  by  the  instrument  (if  any)  creating  the  trust 
with  respect  to  the  investment  of  the  trust  funds. 

[Application  of         24.  By  sect.  4,  the  preceding  sections  are  made  applicable  as 

visions."^  ^"''  well  to  trusts  created  before  as  to  trusts  created  after  the  passing  of 
the  Act,  and  the  powers  thereby  conferred  are  to  be  in  addition  to 
the  powers  conferred  by  the  instrument  (if  any)  creating  the  trust. 

[Sections.]  25.  Sect.   5   of    the    Act    of    1893    contains    a   collection   of. 

miscellaneous   clauses  reproducing   certain   repealed  enactments, 

[(a)  Replacing  s.   4  of   the  Trust  [(b)  See   Vaizey    on   Investments, 

Investment  Act,  1889.]  p.  137.] 
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whereby  powers  of  investment  were  conferred  on  trustees.      It 

provides  by  the  first  sub-section  that  a  trustee  having  power  to  [Mortgage  of 

invest    in    real   securities,   unless    expressly    forbidden    by   the  °      ^^"^ 

instrument  creating  the  trust,  may  invest  and  shall  be  deemed 

to  have  always  had  power  to  invest  (a)  on  mortgage  of  property 

held  for  an  unexpired  term  of  not  less  than  two  hundred  years, 

and  not  subject  to  a  reservation  of  rent  greater  than  a  shilling  a 

year,  or  to  any  right  of  redemption,  or  to  any  condition  for  re-entry, 

except  for  non-payment  of  rent ;  and  (b)  on  any  charge,  or  upon 

mortgage  of  any  charge,  made  under  the  Improvement  of  Land  [Land  improve- 

Act,  1864.     The  first  clause  of  this  sub-section  is  a  reproduction  ™  "^^ 

of  sect.  9   of  the  Trustee   Act,  1888  (a),  and  the  second  is  a 

reproduction   of    sect.    60   of    the    Improvement   of    Land  Act, 

1864  (b). 

By  sub  -  sect.  2  of  the  same  section,  it  is  provided  that  a  [Debenture 
trustee  having  power  to  invest  in  the  mortgages  or  bonds  of  any  8*°°'^.] 
railway  company  or  of  any  other  description  of  company  may, 
unless  the  contrary  is  expressed  in  the  instrument  authorising  the 
investment,  invest  in  the  debenture  stock  of  a  railway  company 
or  such  other  company  as  aforesaid.  This  provision  is  a  reproduc- 
tion of  the  Debenture  Stock  Act,  1871,  already  referred  to  (c). 

By  sub-sect.  3  of  the  same  section,  a  trustee  having  power  [Local  Loansi 
to  invest  money  in  the  debentures  or  debenture  stock  of  any^^"'''^'^ 
railway  or  other  company,  may,  unless  the  contrary  is  expressed 
in  the  instrument  authorising  the  investment,  invest  in  any 
nominal  debentures  or  nominal  debenture  stock  issued  under  the 
Local  Loans  Act,  1875.  This  provision  is  a  reproduction  of  section 
27  of  the  Local  Loans  Act,  1875  (d) ;  it  is  impliedly  confined  to 
the  enlargement  of  express  powers  of  investment,  and  therefore 
does  not  enable  a  trustee,  under  the  general  statutory  power,  in 
sect.  1  (g),  of  investment  in  debenture  stock,  to  invest  in  nominal 
debentures  issued  under  the  Local  Loans  Act,  1875  (e).  A  similar 
power  is  frequently  given  by  local  Acts  to  invest  in  corporation 
and  county  stocks  issued  thereunder,  but  a  proviso  is  sometimes 

f(a)  51  &  52  Vict.  c.  59.]  issued    is    referred    to    as    nominal 

(6)  27  &  28  Vict.   c.    114,   passed  debenture  stock  (s.  6).     SemWe,  that 
29th  July,  1864.]                                      '  when    the    authority   to    invest    in 

[(c)  34  &  35  Vict.  c.  27,  see  ante,  the  Railway  Debenture  Stock  arises 

P-  352.]  under  s.  21  of  the  Settled  Land  Act, 

[(d)  38    &    39    Vict.     c.    83.      A  1882,  the  local  authority  must  have 

debenture     p^able     to     a    person  paid  a  dividend  for  ten  years  before 

named,  his  executors,  administrators,  the  investment  on  their  debentures 

and  assigns,  is  in  the  Act  referred  or  stock  is  authorised  ;  Re  Maberly, 

to  as  a  nominal    debenture    (s.    5),  33  Ch.  D.  455.] 

and  debenture  stock  in  respect    of  [(e)  Be  Tattersall,  (1906)  2  Ch.  399.] 
which  a  stock  certificate  has  not  been 

2  A 


370 


INVESTMENT 


[CH.  XIV.  s.  4 


[Seourities  of 
Government  of 
Isle  of  Man.] 


[Mortgage 
debentures,  ] 


[Power  to  invest 
notwithstanding 
drainage 
charges.] 


[Trustees  not 
to  convert 
inscribed  stock 
into  certificates 
to  bearer.  ] 


added  to  prevent  the  investment  in  redeemable  stock  from  being 
made  at  a  price  exceeding  its  redemption  value. 

By  sub-sect.  4  of  the  same  section,  a  trustee  having  power 
to  invest  money  in  securities  in  the  Isle  of  Man,  or  in  securities 
of  the  government  of  a  colony,  may,  unless  the  contrary  is  ex- 
pressed in  the  instrument  authorising  the  investment,  invest  in 
any  securities  of  the  Government  of  the  Isle  of  Man,  under  the 
Isle  of  Man  Loans  Act,  1880.  This  provision  is  a  reproduction 
of  sect.  7  of  the  Isle  of  Man  Stock  Act,  1880  (a). 

By  sub-sect.  5  of  the  same  section,  a  trustee  having  a  general 
power  to  invest  trust  moneys  in  or  upon  the  security  of  shares, 
stock,  mortgages,  bonds,  or  debentures  of  companies  incorporated 
by  or  acting  under  the  authority  of  an  Act  of  Parliament,  may 
invest  in,  or  upon  the  security  of,  mortgage  debentures  duly  issued 
under  and  in  accordance  with  the  provisions  of  the  Mortgage 
Debenture  Act,  1865.  This  provision  is  a  reproduction  of  section 
40  of  the  Mortgage  Debenture  Act,  1865  (6). 

26.  By  sect.  6  of  the  Trustee  Act,  1893  (c),  it  is  enacted  that 
a  trustee  having  power  to  invest  in  the  purchase  of  land  or  on 
mortgage  of  land  may  invest  in  the  purchase,  or  on  mortgage  of 
any  land,  notwithstanding  the  same  is  charged  with  a  rent  under 
the  powers  of  the  Public  Money  Drainage  Acts,  1846  to  1856  (d), 
or  the  Landed  Property  Improvement  (Ireland)  Act,  1847,  or  by  an 
absolute  order  made  under  the  Improvement  of  Land  Act,  1864, 
unless  the  terms  of  the  trust  expressly  provide  that  the  land  to 
be  purchased  or  taken  in  mortgage  shall  not  be  subject  to  any 
such  prior  charge.  This  enactment  is  a  reproduction  of  sect.  61 
of  the  Improvement  of  Land  Act,  1864  (e),  and  is  designed  to 
remove  any  objection  which  might  be  made  to  such  an  invest- 
ment by  a  trustee,  as  being  in  the  nature  of  a  second  incumbrance. 

27.  By  sect.  7  of  the  Trustee  Act,  1893  (/),  it  is  provided  that 
a  trustee,  unless  authorised  by  the  terms  of  his  trust,  shall  not 
apply  for  or  hold  any  certificate  to  bearer  (g)  issued  under  the 
authority  of  any  of  the  following  Acts,  that  is  to  say : — (1)  The 
India  Stock  Certificate  Act,  1863  (h) ;  (2)  the  National  Debt  Act, 
1870  (i);  (3)  the  Local  Loans  Act,  1875  (j);   (4)  the  Colonial 


"(a)  43  &  44  Vict.  o.  8.] 

(6)  28  &  29  Vict.  c.  78.1 

(c)  56  &  57  Vict.  c.  53.] 

■(d)  These  are  9  &  10  Vict.  c.  101 
(see  s.  37) ;  10  &  11  Vict.  c.  11  ;  11 
&12  Vict.  c.  119;  13  &  14  Vict.  i;. 
31  ;  19  &  20  Vict.  c.  9.] 

((e)  27  &  28  Vict.  c.  114.] 

[(/)  56  &  57  Vict.  c.  53.] 


[(g)  A  similar  prohibition  was  con- 
tained in  the  East  India  Unclaimed 
Stock  Act,  1885  (48  &  49  Vict.  c. 
25),  s.  23.  As  to  the  ,iindesirability 
of  securities  to  bearer  as  investments 
for  trustees,  see  ante,  p.  328.] 

"(7i,)  26  &  27  Vict.  c.  73.] 

(i)  33  &  34  Vict.  o.  71.] 

(j)  38  &  39  Vict.  c.  83.] 


CH.  XIV.  S.  4]  INVESTMENT  371 

Stock  Act,  1877  (a) ;  but  nothing  in  this  section  is  to  impose 
on  the  Bank  of  England  or  of  Ireland,  or  on  any  person  authorised 
to  issue  any  such  certificates,  any  obligation  to  enquire  whether  a 
person  applying  for  such  a  certificate  is  or  is  not  a  trustee,  or 
subject  them  to  any  liability  in  the  event  of  their  granting  any 
such  certificate  to  a  trustee,  nor  invalidate  any  such  certificate  if 
granted.] 

II.  Of  matters  arising  in  the  exercise  by  trustees  of  their  powers 
of  investment. 

1.  Trustees  may  be,  and  generally  are,  expressly  empowered  to  Trustees,  where 
invest  on  real  as  well  as  Government  security,  and  where  this  was  to  vary,  may'^sell 
the  case,  and  there  was  a  power  to  vary  securities  (b),  the  trustees  °"*  ^*°°'^  ^^^ 

^  Ti      1      A  invest  on 

might  safely  sell  out  Three  per  Cent.  Bank  Annuities,  and  invest  mortgage. 
the  proceeds  on  a  mortgage ;  for,  in  such  a  case,  although  the 
tenant  for  life  may  obtain  a  higher  rate  of  interest,  yet  no  injury 
is  done  to  the  remainderman,  as  the  capital  is  a  constant  quantity, 
and  on  the  tenant  for  life's  death,  the  remainderman  himself  will 
have  the  benefit.  A  notion  is  sometimes  entertained  that  where 
the  stock  has  become  depreciated  since  the  original  purchase  of 
it  by  the  trustees,  the  trustees  cannot  sell  out  the  stock  and  lend 
the  money  on  mortgage  without  being  answerable  for  the  difference 
between  the  bought  and  sale  price.  But  there  is  no  ground 
for  this  apprehension,  for  if  the  trust  authorise  the  purchase  of 
stock  at  all,  the  trustees  cannot  be  wrong  in  dealing  with  it  at 
the  market  price  of  the  day.  No  doubt  if  there  were  a  sudden 
fall  under  peculiar  circumstances,  the  trustees  should  not,  without 
good  reason,  sell  out  at  the  very  moment  of  casual  depreciation,  but 
if  the  power  be  bond  fide  exercised,  the  mere  fact  of  a  depreciation 
below  the  bought  price  cannot  per  se  constitute  a  breach  of  duty. 

2.  The  trustees  in  changing  the  investment  should  have  regard  Apportionment 

to   the   tenant  for   life's  interest  in   the   income.     The  stock,  for  dividends  upon 

instance,  should  be  sold  so  as  to  make  the  time  of  accruer  of  ?  change  of 
1      1  T    -  -1       -1     1  •  •  •!  -1      ..         ■.      investment, 

the  last  dividend  the  starting-point  as  nearly  as  possible  for  the 

commencement  of  the  interest  on   the   mortgage.     However,  if 

the  sale  of  the  stock  be  made  on  an  intermediate  day  between 

two  dividends,  although  the  price  may  be  enhanced  by  the  near 

approach  of  the  dividend,  it  is  not  the  practice  to  pay  to  the 

tenant  for  life  the  estimated  amount  of  the  current  dividend  out 

of  the  proceeds  (c),  although  it  was  held  in  one  case  under  very 

[(a)  40  &  41  Vict.  c.  59.]  Sm.  173  ;  Freeman  v.  WTiitehread,  1 

[(6)  As  to  the  power  to  vary  in-  L.  R.  Eq.  266  ;  and  see  Re  Ingram's 

vestments  under    the    Trustee   Act,  TrMst,  11  W.  R.  980  ;  8  L.T.N. S.  758  ; 

1893,  s.  1,  see  ante,  p.  367.]  BostocJc  v.  Blakeney,  2  B.  C,  0. 654, 
(c)  Scholefield  v.  Bedfern,  2  Dr.  Ss 
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special  circumstances,  that  the  tenant  for  life  was  entitled  to  an 
apportionment  (a),  [and  in  a  recent  case,  where  the  sale  took  place 
not  on  a  change  of  investment,  but  with  a  view  to  a  final  distribu- 
tion, which,  by  the  strict  terms  of  the  trust,  would  have  been 
properly  effected  by  means  of  a  transfer  of  investments,  the 
representatives  of  the  deceased  tenant  for  life  were  held  similarly 
entitled  (&).] 

And  so  after  a  purchase  of  stock  between  two  dividend  days 
the  tenant  for  life  will  be  entitled  to  the  whole  dividend  which 
is  declared  on  the  dividend  day  subsequent  to  the  purchase  (c). 

3.  Under  the  ordinary  power  of  varying  securities,  a  trustee 
would  not  be  justified  in  lending  a  sum  of  stock  upon  a  mortgage 
of  real  estate,  conditioned  for  the  replacement  of  the  specific  stock 
at  a  future  day,  and  the  payment  of  half-yearly  sums  equal  to 
what  would  have  been  the  dividends  in  the  meantime.  For  the 
exercise  of  the  power  must  be  supposed  to  be  beneficial  to  the 
parties  interested,  or  some  of  them ;  whereas,  in  this  case,  it  is 
difficult  to  point  out  what  possible  advantage  can  accrue,  though 
the  dividends  be  paid  and  the  stock  replaced.  Nothing  more  is 
secured  to  the  trust  than  would  have  been  the  effect  of  the  original 
investment  had  it  remained  in  statu  quo;  while  a  Government 
security  is  changed  for  the  risk  of  a  private  security,  and  perhaps 
some  expense  incurred,  and  all  this  for  no  purpose.  In  short, 
such  an  arrangement  would  look  like  an  accommodation  to  a 
friend,  rather  than  as  an  investment  in  furtherance  of  the  trust  {d). 

4.  The  case  is  not  so  objectionable  when  the  stock  is  to  be 
replaced,  and  in  the  meantime  interest  exceeding  the  dividend  is 
to  be  paid  on  the  amount  produced  by  the  sale ;  for  here,  one  of 
the  persons  whose  interest  is  to  be  consulted,  viz.  the  tenant  for 
life,  does  receive  a  benefit  in  prcesenti,  and  the  remainderman, 
if  he  outlive  the  tenant  for  life  and  the  mortgage  continue  so 
long,  will  derive  the  same  advantage  (e). 

5.  [The  question,  already  adverted  to  (/),  as  to  the  degree  of 
care  and  prudence  which  a  trustee   is   called  upon  to  exercise 


(a)  Lord  Londeshwough  v.  Somerville, 
19  Beav.  295 ;  and  see  Bulheley  v. 
Stephens,  (3  N.  R.  105  ;  10  L.  T.  N.S. 
225). 

[(6)  Bulkeley  v.  Stephens,  (1896) 
2  Oh.  241.1 

[(c)  Re  Clarke,  18  Ch.  D.  160.] 

(d)  Since  the  above  remarks  were 
written,  judicial  opinions  have  been 
expressed  to  this  effect ;  Pell  v.  De 
Winton,  2  De  G.  &  J.  18  ;  Whitney 


v.  Smith,  4  L.  R.  Ch.  App.  519, 
521  ;  [and  see  also  Bromley  v.  Kelly, 
39  L.  J.  Ch.  274,  cited  in  Set.  on 
Decrees,  6th  Ed.,  2003]. 

[(e)  Under  51  Vict.  c.  2,  s.  21  and 
preamble,  and  s.  2  (4),  an  agreement 
to  transfer  any  of  the  old  3  per  cent. 
Government  stocks  may  be  satisfied 
by  a  transfer  of  new  (2J  per  cent.) 
consols.] 

[(/)  See  ante,  p.  327.] 
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in  the  conduct  of  the  trust  is  in  no  case  of  more  prominent 
importance  than  when  he  is  called  upon  to  invest  trust  moneys 
on  mortgage  or  other  private  securities.  A  clear  and  authori- 
tative statement  of  the  law  upon  this  subject,  as  expounded 
in  modern  decisions,  is  to  be  found  in  the  following  words  of 
Lord  Watson : — 

"As  a  general  rule  the  law  requires  of  a  trustee  no  higher 
degree  of  diligence  in  the  execution  of  his  office  than  a  man 
of  ordinary  prudence  would  exercise  in  the  management  of  his 
own  private  affairs.  Yet  he  is  not  allowed  the  same  discretion 
in  investing  the  moneys  of  the  trust  as  if  he  were  a  person 
sui  juris  dealing  with  his  own  estate.  Business  men  of  ordinary 
prudence  may,  and  frequently  do,  select  investments  which  are 
more  or  less  of  a  speculative  character ;  but  it  is  the  duty  of 
a  trustee  to  confine  himself  to  the  class  of  investments  which  are 
permitted  by  the  trust,  and  likewise  to  avoid  all  investments  of 
that  class  which  are  attended  with  hazard.  So  long  as  he  acts 
in  the  honest  observance  of  those  limitations,  the  general  rule 
already  stated  will  apply"  (a).] 

6.  When  trustees  propose  to  lend  upon  mortgage,  their  atten-  Attention  to 
tion  should  be  directed  to  two  leading  topics — the  [value  and]  [*\'^^^fjf  ^^^^ 
sufficiency  of  the  [security],  and  the  title  of  the  borrower  (b).  mortgage. 
Trustees  who  accept  a  security  without  making  proper  enquiries 
as  to  its  nature  and  adequacy,  though  it  may  have  been  previously 
valued  by  a  surveyor  (c),  or  who  rely  upon  a  valuation  made  by 
a  surveyor  employed  by  the  mortgagor,  without  having  a  survey 
made  by  a  valuer  employed  by  themselves,  will  be  held  personally 
liable  for  any  deficiency  of  the  security  (d). 

[(a)  Learoyd  v.    Wliiteley,  12  App.  such  care  as    an    ordinary  prudent 

Cas.  727  at  p.^  733,  quoted  or  referred  man  would  take  if  he  were  minded 

to  in  Bae  v.  ^Meeh,  14  App.  Cas.  558,  to  make  an  investment  for  the  bene- 

at   pp.   569    and  570  ;    Re    Salmon,  fit  of  other  people  for  whom  he  felt 

42  Ch.  D.  351,  at  p.   367  ;   Slieffield  morally    bound    to    provide  : "    per 

Society  v.  Aizlewood,  44  Ch.  D.  412,  Lindley,  L.J.,  Be  Whiteley,  33  Ch.  D. 

at  p.  454.     In  applying  this  principle,  (C.A.)  347,355.     And  see  the  observa- 

it  must,  however,  be  borne  in  mind  tions  of  Lord    Halsbury  and    Lord 

that  "  the  business  of    the    trustee,  Watson  in  S.  0.  in  D.  P.,  Learoyd  v. 

and  the  business  which  the  ordinary  Whiteley,  ubi  sup. ;   and  see  Bullock 

prudent  man  is  supposed  to  be  con-  v.  Bullock,  56  L.  J.  Ch.  221  ;  55  L.  T. 

ducting  for  himself,  is  the  business  N.S.  703.] 

of  investing  money  for  the  benefit  of  (6)  See    Waring  v.    Waring,  3  Ir. 

persons  who  are  to  enjoy  it  at  some  Ch.  Rep.  336. 

future  time,  and  not  for  thesole  benefit  (c)  Bell  v.    Turner,  W.    N.    1874, 

of  the  person  entitled  to  the  present  p.  113. 

income.     The  duty  of  a  trustee  is  not  (d)  Ingle  v.  Partridge  (No.  2),  34 

to  take  such  care  only  as  a  prudent  Beav.  411  ;  and  se&Hopgoodv.  Parkin, 

man  would  take  if  he  had  only  himself  11  L.  R.  Eq.  74;  Budge  v.  Gummow, 

to  consider ;  the  duty  rather  is  to  take  7  L.  R.  Ch.  App.  719  ;  Bell  v.  Turner, 


1893.] 


374  INVESTMENT  [CH.  XIV.  S.  4 

[Value.]  7.  [In  reference  to  the  question  of  value  there  are  two  matters 

of  primary  importance — the  mode  in  which  the  value  is  to  be 
ascertained,  and  the  proportion  of  the  ascertained  value  which 
the  trustee  is  justified  in  lending.     Both  these  matters  are  now 

[Trastee  Act,  regulated  by  sect.  8  of  the  Trustee  Act,  1893  (a),  an  enactment 
whereby  the  Legislature  has  laid  down  for  the  guidance  of  trustees 
"certain  rules  which  in  some  respects  relaxed  those  previously 
existing,  and  are  in  themselves  reasonable,  and  constitute  a 
standard,  with  reference  to  which  reasonable  conduct  is  to  be 
judged  "  (&).  By  this  enactment,  which  applies  to  (c)  "  transfers 
of  existing  securities  as  well  as  to  new  securities,  and  to  invest- 
ments made  as  well  before  as  after  the  commencement  of  this  Act, 
except  where  an  action  or  other  proceeding  was  pending  with 
reference  thereto  on  the  24th  of  December,  1888  "  (d),  it  is  pro- 
vided as  follows : — 

"  A  trustee  (e)  lending  money  on  the  security  of  any  property  on 
which  he  can  lawfully  lend  shall  not  be  chargeable  with  breach  of 
trust  by  reason  only  of  the  proportion  borne  by  the  amount  of  the 
loan  to  the  value  of  the  property  at  the  time  when  the  loan  was 
made,  provided  that  it  appears  to  the  Court  that  in  making  the 
loan  the  trustee  was  acting  upon  a  report  as  to  the  value  of  the 
property  made  by  a  person  whom  he  reasonably  believed  to  be  an 
able  practical  surveyor  or  valuer  instructed  and  employed  inde- 
pendently of  any  owner  of  the  property  (/),  whether  such  surveyor 
or  valuer  carried  on  business  in  the  locality  where  the  property 
is  situate  or  elsewhere,  and  that  the  amount  of  the  loan  does  not 
exceed  two  equal  third  parts  of  the  value  of  the  property  as  stated 
in  the  report,  and  that  the  loan  was  made  under  the  advice  of  the 
surveyor  or  valuer  expressed  in  the  report "  (g). 

[Report  as  to  8.  In  Order  that  the  trustee  should  bring  himself  within  the 

protection  of  this  enactment,  it  is  an  essential  condition  that  he 

should  obtain  such  a  report  as  to  value  as  the  statute  indicates  (h). 

The  first  requisite  is  that  the  trustee  should  have  a  reasonable 

belief  that  the  person  appointed  is  an  able,  practical  surveyor  or 

W.  N.   1874,   p.    113  ;   [Smethurst  v.  Trustee  Act,  1888.] 

Hastings,  30  Ch.  D.  490  ;  Be  Olive,  34  [(c)  As  to  the  definition  of  "trustee" 

Ch.  D.  70  ;  IValcott  v.  Lyons,  54  L.  T.  see  ante,  p.  366.] 

N.S.  786  ;  Bae  v.  Meek,  14  App.  Cas.  [(/)  I.e.  in  fact  so  instructed  and 

558].  employed,  not  merely  believed  by  the 

[(a)  56  &  57  Vict.  c.  53,  replacing  trustee  to  be  so ;  Be  Somerset,  (1894) 

s.  4  of  the  Trustee  Act,  1888,  61  &  52  1  Ch.  231,  253,  per  Kekewich,  J.  ;  Be 

Vict.  c.  59.]  IValker,  59  L.   J.   Ch.  386,  391  ;   62 

[(b)  In  re  Stuart,  (1897)  2  Oh.  583,  L.  T.  N.S.  449  ;  38  W.  R.  766.] 

592,  per  Stirling,  J.]  Uy)  56  &  57  Vict.  c.  53,  s.  8,  sub-s.  1.] 

[(c)  S.  8,  sub-s.  4.]  [(/i)  Shall)  v.  Gates,  (1909)  1  Ch.  389.J 

[(d)  The  date  of  the  passing  of  the 


value.] 
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valuer.  The  choice  of  the  surveyor  is  a  matter  upon  which  the 
trustee  is  bound  to  exercise  his  own  judgment  (a),  and  he  cannot 
properly  leave  the  nomination  to  his  solicitor  (&).  But  it  is  no 
longer  necessary  (c)  that  the  surveyor  should  be  possessed  of 
special  knowledge  of  the  locality  in  which  the  property  is  situate^ 
though  of  course  in  many  cases  the  possession  of  such  knowledge 
may  be  very  material  with  regard  to  his  ability  (d).  As  to  the 
mode  of  employment  of  the  surveyor,  the  statute  requires,  as  did 
in  effect  the  pre-existing  law,  that  he  should  be  instructed  and 
employed  independently  of  any  owner  of  the  property,  and  every 
precaution  should  be  taken  to  secure  the  services  of  an  entirely 
independent  person  who  can  in  no  sense  be  regarded  as  instructed 
and  employed  on  behalf  of,  or  even  recommended  by  (e),  the 
mortgagor.  And  he  should  be  paid  by  the  trustee,  although  the 
charge  is  ultimately  to  be  borne  by  the  mortgagor,  and  the  amount 
of  the  fee  should  not  be  subject  to  increase  if  the  mortgage  is 
carried  out  (/),  as  this  might  act  as  an  inducement  to  the  surveyor 
to  make  a  report  which  would  enable  the  transaction  to  go 
through  (g).  The  report  must  not  merely  state  the  value  of  the 
property,  but  must  be  of  such  a  character  that  the  loan  can  properly 
be  said  to  have  been  made  "  under  the  advice  of  the  surveyor  or 
valuer  as  expressed  in  such  report."  The  surveyor  should  there- 
fore state  what  amount  may  in  his  opinion  safely  be  advanced 
upon  the  security  of  the  particular  property  (h),  and  expressly 
advise  that  such  amount  should  be  advanced. 

9.  If  the  trustee,  by  compliance  with  the  provisions  of  the  [Amount  of  loan.] 
recent  enactment,  has  brought  himself  within  its  protection,  the 
only  requirement  as  to  the  amount  of  the  loan  is  that  it  must  not 
ex-ceed  tioo-tJiirds  of  the  value  of  the  property  as  appearing  by 
the  report,  and  as  the  section  applies  to  loans  upon  "  any  property 
of  any  tenure,  whether  agricultural  or  house  or  other  property, 
on  which  the  trustee  can  lawfully  lend,"  there  is  now  established 
one  uniform  rule  as  to  the  amount  of  money  proportionate  to  the 
value  of  the  property  which  the  trustee  may  safely  advance. 
Formerly  a  distinction  was  made,  and  it  was  considered  that  while 

[(a)  See  Re    Walker,  59  L.  J.  Ch.  BeWalker,sup.;  a.Tidis^tiReDive,{\QQ?i) 

386,  391.]  1  Ch.  328,  where  the  surveyor  was  the 

[(6)  See^ri/v.3'c(pso}i,28Ch.D.  268.]  person  who    had  recommended  the 

[(c)  As  formerly  held,  see  Fry  v.  security  to  the  trustee's  solicitor.] 
Tapson,  ubi  sup. ;  and  Budge  v.  Gwni-  [(f)  Smith  v.  Stoneham,  W.  N.  1886, 

mow,  L.  R.  7  Ch.  717,  722.]  p.  178  ;  Re  Dive,  (1909)  1  Ch.  328.] 

1(d)  See  Budge  v.  Oummow,  Fry  v.  [(3)  Marquis  of  Salisbury  v.  Keymer, 

Tapson,  sup.]  (1909)  W.  N.  31.] 

[(e)  See  Hopgood  v.  Parkin,  11  L.  R.  [(h)  Re  Walker,  59  L.  J.  Ch.  386  ; 

Eq.  74  ;  Re  Somerset,  (1894)  1  Ch.  231 ;  62  L.  T.  N.S.  449  ;  38  W.  R.  766.] 
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trustees]  could  not  be  advised  to  advance  more  than  two-thirds 
of  the  actual  value  of  the  estate  if  it  were  freehold  land  (a),  if 
the  property  consisted  oi  freehold  houses,  they  should  not  lend  so 
much  as  two-thirds  (b),  but  (say)  one-half  of  the  actual  value  (c). 
[It  has  often  been  said  that  the  "  two-thirds  rule,"  as  it  has  been 
called,  is  not  a  hard  and  fast  rule,  but]  only  a  general  one  (d) ;  and 
where  trustees  have  lent  on  the  security  of  property  of  less  value, 
but  acted  honestly,  they  have  been  protected  by  the  Court,  and 
allowed  their  costs  (e).  [But  the  rule  has  certainly  been  regarded 
as  one  which  ought  not  lightly  to  be  departed  from  (/),  and  as 
it  has  now  received  the  recognition  of  the  Legislature,  trustees 
will  do  well  to  adhere  to  it  in  every  case. 

10.  It  has  been  held  that  as  to  buildings  used  in  trade,]  and  the 
value  of  which  must  depend  on  external  and  uncertain  circum- 
stances, trustees  would  not,  in  general,  be  justified  in  lending  so 
much  as  ^one-half  (g).  [And  where  trustees  having  a  power  to 
invest  on  real  securities,  invested  on  the  security  of  freehold 
property  used  as  brick-works,  to  an  amount  which  was  excessive, 
having  regard  to  the  value  of  the  property  independently  of  its 
capability  of  being  used  for  trade  purposes,  they  were  held 
responsible  (h).  So,  too,  it  has  been  held  that  trustees  should  not 
lend  on  the  security  of  unlet  houses,  especially  if  the  mortgagor 
is  a  builder  (i) ;  and  cottage  property  in  a  town,  the  value  of 
which  necessarily  depends  on  changing  circumstances  (/),  cannot 


(a)  Stickney  v.  Sewell,  1  M.  &  Or. 
8  ;  Norris  v.  Wright,  14  Beav.  307  ; 
Macleod  v.  Annesley,  16  Beav.  600  ; 
Ingle  v.  Partridge  (No.  2),  34  Beav. 
411  ;  Roddy  v.  Williams,  3  Jones  & 
Lat.  16,  per  Gur. 

(i)  Stickney  v.  Sewell,  Norris  v. 
Wright,  ubi  sup. ;  Phillipson  v.  Gatty, 
7  Hare,  516  ;  Drosier  v.  Brereton,  1 5 
Beav.  221. 

(c)  Stretton  v.  Ashmall,  3  Drew.  12  ; 
Macleod  v.  Annesley,  16  Beav.  600  ; 
Budge  v.  Gummow,  7  L.  E.  Oh.  App. 
719 ;  [Hoey  v.  Green,  W.  N.  1884, 
p.  236.] 

[{d)  Stretton  v.  Ashmall,  3  Drew. 
12  ;  Ee  Godfrey,  23  Oh.  D.  483,  490  ; 
Smethurst  v.  Hastings,  30  Ch.  D.  490.] 

(e)  Jones  v.  Lewis,  3  De  G.  &  Sm. 
471.  Reversed  on  appeal,  it  is  be- 
lieved, by  Lord  Truro,  on  26th  Feb. 
1852,  but  on  what  grounds  not  known. 
[Be  Godfrey,  23  Ch.  D.  483  ;  Be  Olive, 
34  Ch.  D.  70 ;  Be  Pearson,  51  L.  T. 
N.S.  692.]  And  see  Vickery  v.  Evans, 
3  N.  E.  286. 


[(/)  Learoyd  v.  Whiteley,  12  App. 
Cas.  727, 734 ;  330k  D.  (C.A.)347  ;  and 
see  Knox  v.  Mackinnon,  13  App.  Oas. 
723  ;  Be  Olive,  34  Ch.  D.  70 ;  Bae  v. 
Meek,  14  App.  Cas.  558 ;  Blyth  v. 
Fladgate,{1891)l  Ch.  337  ;  Be  Somerset, 
(1894)  1  Ch.  231.] 

(g)  Stickney  v.  Sewell,  1  M.  &  Or.  8  ; 
and  see  Stretton  v.  Ashmall,  3  Drew. 
9  ;  Boyds  v.  Boyds,  14  Beav.  54,  cases 
of  trade  and  manufacturing  premises. 

[(h)  Be  Whiteley,  32  Ch.  D.  196  ;  33 
Oh.  D.  (O.A.)  347  ;  S.  G.  in  D.  P.  nom. 
Learoyd  v.  Whiteley,  12  App.  Cas.  727 ; 
Be  Pearson,  51  L.  T.  N.S.  692.] 

[(i)  Hoey  V.  Green,  W.  N.  1884, 
p.  236  ;  Fry  v.  Tapson,  28  Ch.  D.  268  ; 
Smethurst  v.  Hastings,  30  Ch.  D.  490  ; 
Mara  v.  Browm,  (1895)  2  Ch.  69,  83, 
per  North,  J.] 

[(j)  Be  Salmon,  42  Ch.  D,  (O.A.)  351, 
368  ;  Be  Olive,  34  Ch.  D.  74  ;  Be 
HunVs  Settled  Estates,  (1905)  2  Ch.  418, 
where  it  was  held  that,  even  on  the 
direction  of  the  tenant  for  life  under 
the  Settled  Land  Acts,  trustees  were 
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be  regarded  as  an  eligible  investment  for  trustees,  though  the 
mere  fact  that  new  buildings  on  the  security  of  which  trustees 
are  lending  are  unfinished  may  not  be  material,  if  due  security  is 
taken  for  their  completion  (a).  In  reference  to  decisions  of  this 
kind,  it  must  be  borne  in  mind  that  by  the  recent  statute  the  duty 
which  the  trustee  is  empowered  to  delegate  is  that  of  ascertaining 
the  value  of  the  property,  but  the  statute  will  not  protect  him  from 
liability  for  breach  of  trust  on  the  ground  that  the  security  "  is  one 
of  a  class  which  is  attended  with  hazard  "  (b),  and,  generally,  it  is 
conceived  that  in  reference  to  the  sufficiency  of  the  security  he 
is  bound  to  exercise  the  same  care  and  prudence  as  theretofore. 
Where  the  question  is  simply  one  of  value,  which,  in  the  ordinary 
course  of  business,  it  is  within  the  functions  of  a  surveyor  or  valuer 
to  determine,  the  protection  afforded  by  the  statute  seems  to  be 
complete.  But  further  than  this  it  does  not  appear  to  extend, 
and  a  trustee,  while,  of  course,  eschewing  altogether  all  invest- 
ments of  a  speculative  character,  will  be  well  advised  if  he 
obtains  in  every  case  from  his  surveyor  and  valuer  a  report  as 
full  and  ample  as  may  be,  setting  forth  all  particulars  requisite 
in  order  to  enable  the  trustee  to  judge  not  merely  as  to  the 
present,  the  special,  or  the  temporary  value  of  the  property,  but 
as  to  its  permanent  value  for  all  purposes  (c). 

11.  With  reference  to  the  liability  of   a   trustee  who   makes  [Liability  of 

trustee  lending 

justified  in   declining   to  invest  on  5.  The  report  should  be  in  writing, 

security  of  badly  built  houses  let  to  6.  It  should  particularly  describe  the 

artisans  on  monthly  tenancies.]  character  of  the  property,  and  should 

[(a)  Bae  v.  Meek,  14  App.  Gas.  558,  not  extend  to  any  property  other  than 

571,   a  Scotch  case,  per  Lord   Her-  that  on  which  the  loan  is  to  be  made 

schell.]  (see  Re  Walker,  59  L.  J.  Ch.  386,  391  ; 

[(6)  Blyth  V.  Fladgate,  (1891)  1  Ch.  62  L.  T.  N.S.  449  ;   38  W.  R.  766). 

337,  354,  per  Stirling,  J.,  referring  to  7.  All  matters    connected   with   the 

Learoyd  v.  Whiteley,  12  App.  Cas.  727,  property  tending  to  decrease  its  value 

733.]  in  reference  to  repairs,  outgoings,  and 

[(c)  As  to  the  form  and  contents  the   like,   should  be  stated   (S.    G.). 

of  the  report,  see  Re  Olive,  34  Oh.  D.  8.   The    means    of    knowledge    and 

74;  i2e  fT/iiSefej/,  33Ch.  D.  (C.A.)351 ;  capacity   of    the    valuer    should    be 

8.   G.  noni.  Learoyd  v.    Whiteley,  12  clearly  made    to    appear,   especially 

App.  Oas.  735.  his  experience,  if  any,  in  the  locality. 

The  following  are  suggested  as  some  and  his  information  as  to  actual 
of  the  most  material  points  to  be  recent  sales  in  the  district.  9.  The 
attended  to  by  the  trustee  :  1.  The  valuer  should  expressly  state  what 
instructions  to  the  valuer  should  be  in  amount  may  be  safely  advanced,  and 
writing.  2.  It  should  appear  how  the  advise  such  advance  being  made 
trustees  became  acquainted  with  the  {Re  Walker,  sup.)  ;  and  if  any 
property.  3.  The  valuer  should  be  supplementary  letter  is  written  by 
informed  that  the  loan  is  one  of  him  he  should  therein  repeat  or  con- 
trust  money  ;  and  (4)  generally  of  all  firm  such  advice.  10.  The  report 
material  circumstances  known  to  the  should  be  expressed  in  plain  business- 
trustees  or  their  adviser  in  reference  like  language,  and  not  in  inflated 
to  the  property  and  neighbourhood,  phraseology.] 
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an  excessive  advance  upon  a  mortgage  security,  it  is  now  en- 
acted (a)  that  "  where  a  trustee  improperly  advances  trust  money 
on  a  mortgage  security  which  would  at  the  time  of  the  investment 
be  a  proper  investment  in  all  respects  (&)  for  a  smaller  sum  than 
is  actually  advanced  thereon,  the  security  shall  be  deemed  an 
authorised  investment  for  the  smaller  sum,  and  the  trustee  shall 
only  be  liable  to  make  good  the  sum  advanced  in  excess  thereof 
with  interest,"  and  the  section  applies  "  to  investments  made  as 
well  before  as  after  the  commencement  of  this  Act,  except  where 
an  action  or  other  proceeding  was  pending  with  reference  thereto 
on  the  twenty-fourth  day  of  December,  1888  "  (c).  The  section  is 
not  applicable  where  the  trustees  are  charged  with  a  breach  of 
trust  because  the  security  was  one  of  a  "class  attended  with 
hazard  "  {d),  and  where  the  investment  was  on  undivided  shares  of 
china-clay  works,  and  otherwise  undesirable,  the  Court  declined 
to  apply  the  provision  of  the  section  (e). 

The  application  of  this  section  is  attended  with  some  difficulty. 
The  section  seems,  as  was  said  in  a  recent  case,  to  suppose  that 
whenever  a  mortgage  security  is  found  to  have  been  a  proper 
investment  in  all  other  respects  there  is  a  possibility  of  determin- 
ing what  less  sum  than  was  actually  advanced  thereon  might  have 
been  safely  advanced  (/).  In  the  particular  case,  the  propriety  of 
the  investment  being  impugned  on  the  question  of  sufficiency  of 
value,  the  learned  judge  felt  himself  able  to  discharge  the  burden 
thus  imposed  upon  him,  and  to  fix  at  a  specified  sum  the  utmost 
limit  of  the  amount  which  ought  to  have  been  advanced.  In 
applying  the  section  the  Court  will  be  guided  by  the  principles 
prevailing  before  the  passing  of  the  Act  (g). 
[Lien  ot  cestui  que      12.  Where  trust  money  has  been  invested  on  an  insufficient 

trust  on  securities  .  .  ,         ,  ,  i        i.       i    i     i_   j_i 

retained  pending  sccunty,  and  the  trustee  is  ordered  to  replace  the  fund,  but  the 

realisation.]         existing  securities  are  retained,  at  the  instance  of  the  trustee, 

to  await  a  more  favourable  time  for  realising  them,  the  cestuis 

que  trust  are  entitled  to  an  interim  lien  on  the  securities  until 

the  fund  is  replaced  (h). 

[Title.]  13.  The  duty  of  the  trustee  in  considering  the  sufficiency  of 


[{a)  Trustee  Act,  1893,  (56  &  57  [(e)  Re  Turner,  (1897)  1  Cli.  536.] 

'ict.  c.  53)  s.  9,  replacing  s.  5  of  the  [(/)  Re  Smiierset,  (1894")  1  Ch.  23 

Trustee  Act,  1888.]  253,  ■per  Kekewich,  J.] 


(6)  See  Re  Walker,  sup.]  [{g)  Slvxw  v.  Gates,  (1909)  1  Ch.  389, 

[(c)  The  date  of  the  passing  of  the  where  an  investment  of  £4440  was 

Trustee  Act,  1888.]  treated  as  good  for  £3400.] 

[(d)  Blyth  V.  Fladgate,  (1891)  1  Ch.  [(/i)  Re  Wldteley,  33  Ch.  D.  (C.A.) 

337,   353,  per    Stirling,    J.,   quoting  347  ;  S.  G.  in  D.  P.  nom.  Learoyd  v. 

language  of  Lord  Watson  in  Learoyd  Wliiteley,  12  App.  Cas.  727.] 

V.  WUteley,  12  A.  G.  727,  733.] 
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the  title  to  the  mortgaged'  property  is  not  distinguishable  in 
principle  from  his  duty  in  the  case  of  a  purchase  (a).  Mortgages 
of  leaseholds,  however,  formerly  rested  on  a  different  footing  from 
purchases,  by  reason  that  the  provisions  of  the  Vendor  and  Pur- 
chaser Act,  1874  (&),  and  the  Conveyancing  and  Law  of  Property 
Act,  1881  (c),  were  not  applicable  to  mortgages.  This  is  remedied 
by  the  Trustee  Act,  1893,  which  provides  (d)  that  a  trustee  lending 
money  upon  the  security  of  any  leasehold  property  shall  not  be 
chargeable  with  breach  of  trust  only  upon  the  ground  that  in 
making  such  loan  he  dispensed,  either  wholly  or  partly,  with  the 
production  or  investigation  of  the  lessor's  title.]  It  was  held  by 
Lord  Eomilly,  M.E.,  that,  as  trustees  are  bound  to  employ  com- 
petent persons  as  their  solicitors,  if  through  the  ignorance  or 
negligence  of  their  solicitors,  the  trustees  lend  money  upon  a 
bad  title,  they  are  personally  responsible  to  the  cestuis  que  trust. 
But  the  decision  was  appealed  against,  and  the  case  was  com- 
promised with  the  sanction  of  the  Lords  Justices  on  behalf  of 
infants  («). 

14.  [The  duty  of  a  solicitor  advising  a  trustee  in  reference  to  [Duty  of  solicitor 
an  investment  of  trust  money  is  not  so  much  himself  to  form  or 

express  an  opinion  on  the  value  of  the  property  offered  as  security 
(though  the  law  does  not  prohibit  him  from  doing  so  if  he  thinks 
fit),  as  to  see  that  the  trustee  has  before  him  proper  materials  for 
forming  a  judgment  of  his  own.  The  solicitor  ought,  therefore,  to 
see  not  only  that  the  trustee  has  before  him  proper  valuations  of 
the  property,  but  that  he  is  made  acquainted  with  any  facts 
known  to  the  solicitor  and  not  appearing  by  the  valuations, 
which  may  affect  the  value  of  the  property,  and  that  his  atten- 
tion is  directed  to  any  rules  laid  down  by  the  Courts  for  the 
guidance  of  trustees  with  reference  to  such  matters  (/).] 

15.  A  power  of  investment  upon  the  security  of  freehold  or  Ground-rents, 
copyhold  hereditaments   will   authorise  trustees  to  invest  upon 
freehold    ground-rents    reserved    out    of  houses,   and   upon   the 
question  of  value  it  will  be  borne  in  mind  that  the  value  of  the 

[(a)  As  to  which,  see  post,  Chap.  mortgagor  had  wilfully  and  knowingly 

XIX.]  deceived  the  solicitor  by  assertion  of 

[(6)  37   &  38   Vict.    c.    78,   ss.   2,  what  was  false,  or  by  the  suppres- 

3.  sion  of  what  was  true,  it  might  have 

[(c)  44  &  45  Vict.  c.  41,  ss.  3,  13.  altered  the  case  and  the  liability  of 

See^osi,  Chap.  XVIII.  s.  1.]  the  trustees,  lb.  79 ;  [a.nd  see  Re  Speight, 

[(d)  56  &  57  Vict.  c.  53,  s.  8,  sub-s.  22  Ch.  D.  (C.A.)  727  ;  9  App.  Cas. 

2,  replacing  s.  4,  sub-s.  2  of  the  Trustee  1,  sub.  nom.  Speight  v.  Oaunt.] 
Act,  1888  (51  &  52  Vict.  c.  59).]  [(/)  Blyth  v.  Fladgate,  (1891)  1  Ch. 

(e)  Hopgood  v.  Parkin,  11  L.  R.  Eq.  337  at  p.  360,  per  Stirling,  J.  ;  and  see 

74.     The  M.R.   added,   that    if    the  Stote  v.  Prarace,  (1898)  1  Ch.  212,  224.] 
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houses  is  included,  as,  if  the  ground-rents  be  not  paid,  the  land- 
["  Investment"    lord  Can  enter  (a).     [The  word  "  investment "  in  such  a  connection 

inoluding  pur-  ,  •■  i  i.   •  rr,,  , 

chase.]  may  extend  to  a  purchase  by  way  oi  investment.     Thus  where 

trustees  were  empowered  to  invest  on  government  securities  "  or 
upon  freehold  ground-rents,  or  upon  leasehold  ground-rents  not 
having  less  than  sixty  years  unexpired,  and  held  direct  from  the 
freeholder,"  it  was  competent  for  them  to  purchase  leasehold 
ground-rents  of  the  character  indicated  (&).] 

Trustees  may  not      j^g.  Trustees  are  precluded  from  lending  on  mortgage  to  one  of 

lend  on  mortgage  ^  .  ...  ° 

to  one  of  themselves,  as  all  must  exercise  an  impartial  judgment  as  to  the 


themselves. 


sufficiency  of  the  security  (c). 


Existing  lY.  Where  trustees  and  executors  are  empowered  by  will  to 

mortgages.  .  .         , 

lay  out  money  upon  real  secunhes,  they  are  authorised  in  con- 
tinuing it  upon  existing  mortgages  (d) ;  but  the  trustees  should 
first  satisfy  themselves  as  to  the  sufficiency  of  the  security. 

[Power  "to  con-      18.  [Where   trustees   are  authorised   to    "continue    to   hold" 

investments.]  special  investments,  the  power  must,  primd  facie,  be  held  to 
apply  to  such  of  the  trusts  as  are  continuous,  and  the  trustees 
may  appropriate  to  a  special  continuous  trust  any  of  the  invest- 
ments which  the  settlor  has  authorised  to  be  held  (e).] 

Fowler  t).  Reynal.  19.  If  trustees  have  a  power  of  lending  to  three  on  a  mortgage 
of  their  joint  interest  in  a  particular  property,  they  cannot  lend  to 
two  of  them.  Neither  can  the  trustees  lend  to  the  thi'ee  without 
taking  any  security  at  the  time,  though  after  an  interval  of  two 
years  they  succeed  in  obtaining  the  security.  It  is  no  excuse  to 
say  that  the  delay  in  taking  the  security  did  not  occasion  the 
loss.  The  answer  is,  that  the  terms  of  the  power  were  not  com- 
plied with  (/). 

Road  bonds.  20.  Eoad  bonds,  or  mortgages  of  tolls  and  toll-houses  are  real 

securities,  though  they  may  not  be  eligible  real  securities  (g) ; 
and  where  a  testator,  having  road  bonds,  empowered  his  executor 
to  leave  any  part  of  his  assets  on  existing  "real  securities,"  it 
was  held  that  they  were  not  bound  to  call  in  the  road  bonds, 
but  might  exercise  a  discretion.  The  Court,  however,  gave  no 
opinion    whether    the    executor    would    have   been    justified  in 

(a)  Vicliery  v.  Evans,  .3  N.  R.  286.  239  ;    Ames    v.    Parkinson,   7   Beav. 

[(6)  Ee  Mordan,  (1905)  1  Gh.  (C.A.)  379  ;  [and  see  Re   Clmpman,  (1896) 

515.]  2  Ch.  (C.A.)  763]. 

(c)  Stichney  v.  Sewell,  1  M.  &  Cr.  [(e)  Fraser  v.  Murdoch,  6  App.  Cas. 

8  ;  and  see  v.   Walker,  5  Russ.  855.] 

7  ;  Francis  v.  Francis,  5  De  G.  M.  &  (/)  Fowler  v.  Beynal,  3  Mac.  &  G. 

G.  108  I  Crosskill  v.  Bower,  32  Beav.  500  ;  2  De  G.  &  Sm.  749. 

86  ;  Fletcher  v.  Gi-een,  33  Beav.  426.  [(g)  See  Holgate    v.    Jennings,   24 

{d)  Angerstein  v.  Martin,  T.  &  E.  Beav.  623.] 
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lending  trust  money  on  road  bonds  as  an  original  invest- 
ment (a). 

21.  It  has  since  been  determined,  that  a  power  to  lend  on  real  Railway 
securities  does  not  authorise  a  loan  upon  railway  mortgages  (b); 

and  a  fortiori  a  power  to  invest  "  upon  the  security  by  way  of 
mortgage  of  any  freehold,  copyhold,  or  leasehold  hereditaments," 
does  not  authorise  an  investment  on  railway  mortgages  (c).  And 
even  a  power  to  lend  on  "  approved  securities,''  though  it  will 
justify  an  investment  on  an  ordinary  mortgage,  might  not  be 
held  to  extend  to  railway  securities  (d).  And  where  trustees  are 
empowered  to  lend  "  on  such  securities  as  they  may  approve," 
they  are  still  bound  to  make  enquiries,  and  exercise  a  sound 
discretion  whether  the  securities  are  of  sufficient  value ;  and  if  in 
such  a  case  the  trustees  lend  on  any  irregular  securities,  the  onus 
lies  on  the  trustees  to  show  the  sufficiency  of  the  security  (e). 

22.  Trustees,  with  power   to  lend  on  real  securities,  could  not  L°*"  "P°"  * 
lend  on  personal   security   with  a  judgment  entered  up   against 

the  borrower,  [even  when]  by  the  Judgments  Act,  1838  (1  &  2 
Vict.  c.  110),  judgments  were  a  charge  on  all  the  lands  of  the 
debtor,  in  the  same  manner  as  if  he  had,  by  writing  under  his 
hand,  agreed  to  charge  the  same  (/). 

23.  Trustees  having  power  to  lend  on  mortgage,  ought  not  to  Up°?  leaseholds 
invest  on   security  of  leaseholds  for  lives,  for  there  can  be  no 

security  without  resorting  to  a  policy  of  insurance,  and  then, 
quatenus  the  policy,  they  rely  upon  the  funds  and  credit  of  a 
private  company  (ff).  In  the  case  of  leaseholds,  the  lessee  generally 
does  not  know  the  lessor's  title ;  and  where  this  is  the  case,  it  is 
an  additional  reason  why  trustees  cannot  accept  the  security. 
This  restriction,  however,  does  not  apply  to  leases  for  lives  in 
Ireland  renewable  for  ever  (A). 

(a)  Robinson  v.  Bobinson,  1  De  G.  252.     Decided  upon  the  correspond- 

M.  &  G.  247  ;  [Gavendish  v.  Cavendish,  ing  enactment  in  the  Irish  Act,  3  &  4 

24  Ch.  D.  685].  Vict.  c.   105.     [And  see  Bochfort  v. 

(5)  Mant  v.  Leith,  15  Beav.   525  ;  Seaton,   (1896)  1   I.  E.  18,  where  a 

Harris  v.   Harris  (No.  1),  29  Beav.  power  to  invest  on  "  real  securities " 

107.  was  held  not  to  authorise  an  invest- 

(c)  Mortimore  v.  Mortimore,  4  De  G.  ment  on  an  assignment  of  a  judgment 
&  J.  472.  which  had  not  been  docketed.     As 

(d)  See  Ee  Simson's  Trusts,  1  J.  &  to  judgments  not  charging  lands 
H.  89.  until  they  have  been  actually   de- 

(e)  Stretton  v.  Ashmall,  3  Drew.  9  ;  livered  in  execution,  see  the  Judg- 
and  see  Zambaco  v.  Gassavetti,  11  L.  E.  ments  Act,  1864  (27  &  28  Vict.  o.  112).] 
Eq.  439  ;  [New  London  and  Brazilian  (g)  See  Lander  v.  Weston,  3  Drew. 
Banh  v.  Brocklebank,  21  Ch.  D.  (C.A.)  389  ;  Fitzgerald  v.  Fitzgerald,  6  Ir.  Ch. 
302  ;  but  see  Be  Smith,  (1896)  1  Ch.  Eep.  145. 

71,  ante,  p.  355].  (h)  Macleod  v.  Annesley,  16  Beav. 

{/)  Johnson  v.  Lloyd,  7  Ir.  Eq.  Eep.      600. 
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24.  Although  where  there  is  a  power  to  lend  on  mortgage  of 
real  estates  generally,  there  may  be  no  objection  on  principle  to 
an  investment  on  long  terms  of  years  at  a  peppercorn  rent, 
which  beneficially  are  equal  to  freeholds,  yet  it  was  held  that 
technically  long  terms  of  years  did  not  answer  the  description 
of  real  securities  {a).  [But  the  law  in  this  respect  is  now  altered 
by  the  provision  of  the  Trustee  Act,  1893,  already  referred  to  (6).] 

25.  [Formerly,  although]  the  mortgagor  was  seised  in  fee,  a 
demise  for  a  long  term  of  years  was  often  thought  the  more 
convenient  form  of  mortgage,  in  order  that  the  land  and  the 
money  might  devolve  together  upon  the  personal  representative  of 
the  mortgagee,  [but  modern  legislation  has  rendered  such  a  device 
unnecessary,  and  it  has  consequently  fallen  into  disuse]. 

26.  As  to  leaseholds  of  short  duration,  and  incumbered  with 
covenants  and  clauses  of  forfeiture,  although  no  rule  can  be  laid 
down  that  a  trustee  would  not  be  justified  under  any  circum- 
stances in  lending  on  such  a  security,  yet  he  would  at  least  be 
treading  on  very  delicate  ground,  and  the  onus  would  lie  heavily 
upon  him  to  make  out  the  perfect  propriety  of  the  investment  (c). 
If  the  trustees  be  authorised  and  required,  at  the  instance  of  the 
tenant  for  life,  to  invest  the  trust  fund  in  a  purchase  of  lease- 
holds, they  have  no  option  if  the  tenant  for  life  insist  upon  his 
right  {d). 

27.  There  can  be  no  objection  to  copyholds  as  a  real  security, 
but  the  trustees  should  of  course  take  care  that  they  are  of 
adequate  value,  and  not  rely  on  the  mere  covenant  to  surrender, 
but  procure  an  actual  surrender  (e). 

28.  There  does  not  appear  to  be  any  absolute  objection  to  a 
loan  by  trustees  on  the  security  of  an  undivided  share  or  of 
a  reversion;  but  they  must  not  advance  more  than  the  proper 
proportion  of  the  value  of  the  undivided  share,  or  of  the  reversion 
as  such,  that  is,  the  present  value  of  the  future  interest,  and  in 


(a)  Townendv.  Tovmend,  1  Giff.  211  ; 
[Ke  Chennel,  8  Ch.  D.  (O.A.)  507  ; 
Be  Boyd's  Settled  Estates,  14  Oh.  D. 
626  ;  Leigh  v.  Leigh,  56  L.  J.  N.S. 
Ch.  125;  56  L.  T.  N.S.  634;  35 
W.  R.  121  ;  but  under  the  Convey- 
ancing Acts,  44  &  45  Vict.  c.  41, 
s.  65,  and  45  &  46  Vict.  c.  39,  s.  11, 
a  long  term  of  years  at  a  pepper- 
corn rent  may,  in  the  cases  provided 
by  the  Acts,  be  enlarged  into  a  fee 
simple]. 

[(5)  56  &  57  Vict.  c.  53,  s.  5  (sub-s. 
1),  ante,  p.  369,  replacing  s.  9  of  the 
Trustee  Act,   1888   (51   &    52  Vict. 


the  mortgagors  to  enlarge  the  long 
term  into  a  fee  simple  previous  to  the 
mortgage,  this  course  should  always 
be  adopted.] 

(c)  See  Townend  v.  Tovmend,  1  Giff. 
201  ;  Wyatt  v.  Sharratt,  3  Beav.  498  ; 
Fuller  V.  Knight,  6  Beav.  209  ;  [Be 
Ghennell,  8  Ch.  D.  (C.A.)  492]. 

{d)  Cadogan  v.  Earl  of  Essex,  2 
Drew.  227 ;  Beauclerh  v.  Ashhurnham, 
8  Beav.  322  ;  see  ante,  p.  348. 

(c)  See  Wyatt  v.  Sharratt,  3  Beav. 
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taking  securities  of  this  kind  a  full  power  of  sale  (a)  would  be  an 
essential  provision. 

29.  Where  trustees  were  expressly  authorised  to  lend  on  real  Lending  on  real 
securities    in    England,    Wales,    or    Great    Britain,    they    were  ireknii '" 
empowered  by  4  &  5  Will.  4.  c.  29,  to  lend  on  real  securities  in 

Ireland.  But  the  second  section  enacted,  that  all  loans  in  which 
any  minor,  unborn  child,  or  person  of  unsound  mind  was  in- 
terested, should  be  made  by  the  direction  of  the  Court  of 
Chancery,  to  be  obtained  in  any  cause,  or  (h)  upon  petition  in 
a  summary  way  (c).  And  by  the  Law  of  Property  Amendment  Lord  St  Leonards' 
Act,  1859,  s.  32  {d),  trustees,  executors,  and  administrators,  where  •'^''*' 
not  expressly  forbidden  by  the  instrument  creating  the  trust, 
might  invest  the  trust  fund  on  real  securities  in  any  part  of  the 
United  Kingdom,  and  investments  on  real  securities  in  Ireland 
might  therefore  be  made ;  [but  these  enactments  were  repealed  by 
the  Trust  Investment  Act,  1889,  already  adverted  to  (e)]. 

30.  Where    trustees  have  a   power  of   investing  upon   "  real  Securities  in 
securities,"  it  is  conceived  that  real  securities  in  Scotland,  where  i^eiand. 
the  law  is  wholly  different,  would  not  fall  within  the  description ; 

and  though  the  above-mentioned  Act  of  1859  allowed  invest- 
ments in  real  securities  in  any  part  of  the  United  Kingdom, 
yet  as  by  the  33rd  section  the  Act  was  not  to  extend  to  Scotland, 
it  was  not  considered  safe  for  trustees  to  invest  in  Scotch 
securities,  [and  under  the  Trustee  Act,  1893  (/),  by  which 
22  &  23  Vict.  c.  35  has  now  been  replaced,  and  which  also  does 
not  extend  to  Scotland,  it  would  seem  that  such  investments  are 
no  more  advisable  than  they  previously  were. 

Although  the  registration  laws  and  the  practice  in  Ireland  in 

[(a)  The  law  now  supplies  a  power  Trusts,  15  Jur.  941  ;  Ex  parte  French, 

of  sale,  see  the  Conveyancing  Act,  T  Sini.  510  ;  Ex  parte  Paidett,^}^.  510; 

1881  (44  &  45  Vict.    c.   41),   s.    19.  BeSettlement  of  Allies  and  Ux.,U.'R.2i 

It  must,  however,  be  borne  in  mind  Jan.  1857,  in  which  the  Court  sanc- 

that  an  investment  on  an  undivided  tioned  a  proviso  that  the  mortgage 

share  involves  a  complication  with  the  money  should  not  be  called  in  for  five 

rights  of  other  persons,  and,  in  the  years.     As  to  how  trustees,  on  the  sale 

case  of  small  estates,  the  possibility  of  any  holding  under  the  Purchase  of 

that  the  costs  of  a  partition  action  Land  (Ireland)  Act,  1885,  may  invest 

may  exceed  the  margin  of  the  security,  the  proceeds  of  sale,  see  Land  Law 

and  see  Be  Turner,  (1897)  1  Ch.  536.  (Ireland)  Act,  1887  (50  &  51  Vict.  o. 

In  the  case  of  a  reversion  there  is  no  33,  s.  ll).] 

income  available  for  payment  of  the  (d)  22  &  23  Vict.  c.  35,  s.  32,  made 

interest,  and  the  value  of  the  mort-  retrospective  by  23  &  24  Vict.  c.  38, 

gaged    property    is    in    many    cases  s.  12. 

matter  of  speculation  rather  than  of  [(e)  52  &  53  Vict.  c.  32  ;  see  ante, 

reasonable  certainty.]  p.  361.] 

(b)  Ex  paHe  French,  7  Sim.  510.  [(/)  56  &  57  Vict.  c.  53 ;  see  ante, 

[(c)  As  to  this  Act,  see  Stuart  v.  p.  362.] 
Stuart,  3  Beav.  430 ;  Re  Kirkpatrick's 


Second 
mortgages. 
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several  respects  render  a  puisne  mortgage  on  land  in  Ireland  a 
less  undesirable  security  than  a  puisne  mortgage  on  land  in 
England,  and  although  it  has  been  decided  in  Ireland  that  a  loan 
of  trust  funds  on  a  second  mortgage  of  land  in  Ireland  is  not  of 
itself  and  in  the  absence  of  other  circumstances  a  breach  of  trust 
{a),  yet  such  securities  are  undesirable  investments  for  trustees, 
and  in  a  recent  case  where,  without  the  requisite  consent  of  the 
tenant  for  life,  India  stock  was  sold  out  by  trustees  of  a  settle- 
ment, and  the  proceeds  invested  on  a  third  sub-mortgage  of  land 
in  Ireland,  it  was  held,  under  the  circumstances,  that  a  breach  of 
trust  had  been  committed  (J)]. 

31.  Trustees  cannot  be  advised  to  make  advances  upon  a 
second  mortgage  (c),  for  they  neither  get  the  legal  estate  nor  the 
title-deeds,  and  they  may  be  placed  under  serious  difficulties  by 
the  acts  of  the  first  mortgagee.  If  he  bring  an  action  for  fore- 
closure, the  trustees  forfeit  their  interest  unless  they  redeem, 
which  they  may  have  no  means  of  doing  out  of  their  own  estate, 
and  they  may  experience  a  difficulty  in  procuring  a  person  to 
take  a  transfer;  and  if  the  first  mortgage  contain  a  power  of 
sale,  the  mortgagee  may  sell  the  property  at  a  great  disadvantage, 
and  the  trustees  cannot  prevent  it,  unless  by  redemption,  which 
may  not  be  practicable  {d).  In  addition  to  which  it  is  extremely 
difficult  to  guard  satisfactorily  against  the  possible  event  of  the 
mortgagor  obtaining  an  advance  upon  a  third  mortgage  without 
disclosing  the  second,  and  should  this  occur  the  third  mortgagee 
might  as  a  purchaser  for  value  without  notice  get  in  the  first 
mortgage,  and  tack  his  original  mortgage  to  it,  and  squeeze  out 
the  second  mortgage;  or  the  first  mortgagee  or  his  transferee 
might  by  consolidation  of  his  mortgage  with  a  mortgage  of 
other  property  of  the  same  mortgagor,  oust  the  trustees  of  their 
security  (e).  [But  by  the  Conveyancing  and  Law  of  Property 
Act,  1881  (/),  sect.  17,  in  cases  of  mortgages  made,  or  one  of 

[(a)  See  Smithmck  v.  Smithwich,  12  (e)  But  a  third  mortgagee  holding 

Ir.  Ch.  Rep.  181  ;  Grampton  v.  Walker,  a  security  which  had  no  existence  at 

31  L.  R.  Ir.  437.]  the  date  of  the  second  mortgage,  and 

1(b)  Chapman  v.  Browne,  (1902)  1  taking  with  notice  of  that  mortgage, 

Ch.  (C.A.)  785.]  cannot  consolidate  a  first  mortgage 

[(c)  See,  however,  ante,  p.  370,  as  to  with  his  own  third  mortgage  as  against 

investments  on  land  subject  to  statu-  the  second  mortgagee  ;  Baker  v.  Gray, 

tory  rent-charges  for  drainage,  &o.]  1  Ch.  D.  491  ;   [and  see  Jennings  v. 

(d)  See  Norris  v.  Wright,  14  Beav.  Jordan,  6  App.  Cas.  698  ;   Barter  v. 

308 ;   Robinson  v.  Robinson,  16  Jur.  Golman,   19   Ch.   D.   630  ;    Pledge  v. 

256 ;    Drosier  v.   Brereton,   15   Beav.  White,  (1896)  A.  C.  187  ;  Be  Salmon, 

226  ;    Waring  v.    Waring,  3  Ir.  Ch.  (1903)  1  K.  B.  147 ;  Sharp  v.  Rickards, 

Rep.  337  ;  Lockhart  v.  Reilly,  1  De  G.  (1909)  1  Ch.  109]. 

&  J.  464,  476.  [(/)  44  &  45  Vict.  c.  41.] 
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which  is  made,  after  the  31st  December,  1881,  and  subject  to  any 
stipulation  to  the  contrary,  the  right  of  consolidating  separate 
mortgages  of  different  properties  is  taken  away.] 

32.  An  investment  upon  a  deposit  of  title-deeds  has  this  ad-  Equitable 
vantage  over  a  second  mortgage,  that  it  would  be  difficult  for  """^  ^^^^^' 
the  mortgagor  to  deal  with  the  property  in  the  absence  of  the 

deeds.  At  the  same  time  it  is  possible  that  by  some  accident  or 
fraud,  the  legal  estate  might  get  into  the  hands  of  a  purchaser 
for  value  without  notice,  and  if  so,  the  trustees  would  be  ousted. 
Sir  J.  Romilly,  M.E.,  observed :  "I  do  not  know  that  it  has  ever 
been  determined,  and  I  do  not  mean  to  express  an  opinion,  that 
a  trustee  is  ever  justified  in  lending  money  on  real  securities,  when 
he  does  not  get  the  legal  estate  "  (a).  [And  in  a  recent  case  Sir  George 
Jessel,  M.E.,  said  that  "it  had  never  been  decided  that  an  in- 
vestment upon  equitable  mortgage  was  unauthorised  when  there 
was  a  power  to  invest  on  real  securities,  because  it  had  always 
been  assumed  to  be  the  law  of  the  Court  without  calling  for  a 
decision,"  and  he  acted  upon  that  view  (&).  There  seems  to  be  Sub-mortgage. 
no  objection  to  trustees  investing  upon  a  sub-mortgage  where 
they  get  the  legal  estate,  and  are  put  in  a  position  to  exercise 
the  powers  arising  under  the  original  mortgage  deed  (c). 

33.  It  is  a  breach  of  trust  for'  trustees   empowered  to  invest  Contributory 
"  in  their  names "  upon  real  security,  to  invest  upon  a  contri-  ^°^  °^°°' 
butory  mortgage  of  freeholds  (_d),  and  in  general  it  is  appre- 
hended that]  trustees  should  not  join  with  others  in  a  mortgage,  Mixing  trust 
so  as  to  mix  up  the  trust  fund  with   the  rights   of  strangers,  ^ortos"  ^ 
Still  less  could  they  take  a  joint  mortgage  in  the  name  of  a 
common  trustee,  for  this  would  also  be  a  delegation  of  their  duty. 

34.  Mortgagees   at  the  present  time  almost  invariably  have  Powers  of  sale. 
powers  of  sale,  [either  expressed  in  the  mortgage  or  arising  under 

the  recent  Act  (e),]  but  formerly  it  was  otherwise,  and  trustees 
would  no  doubt  be  held  justified  in  taking  a  transfer  of  an  old 
mortgage  not  accompanied  with  a  power  of  sale.  Where,  how- 
ever, it  is  practicable,  trustees  should  always  insist  on  a  power 

(a)  Norris  v.  Wright,  14  Beav.  308  ;  59  L.  J.  Ch.  386  ;  62  L.  T.  N.S.  449  ; 

and  see  cases  cited  sup.,  p.  384,  note  (d).  38  W.  R.  766  ;  Stokes  v.  Prance,  (1898) 

[(b)  Swaffield  v.  Nelson,  W.  N.  1876,  1  Ch.  212,  224  ;  Be  Dive,  (1909)  1  Ch. 

p.  255.]  328.] 

[(c)  Smethurst  v.  Hastings,  30  Ch.  D-  [(e)  Under  the  Conveyancing  Act, 

490.]  1881  (44  &  45  Vict.  c.  41),  s.   19,  et 

[(a)  Webb  v.  Jonas,  39  Ch.  D.  660  ;  seq.,  a  statutory  power  of  sale  arises 

Me  Massingberd's  Settlement,  63  L.  T.  under  every  mortgage  by  deed  unless 

N.S.  296  (C. A.) ;  and  see  Be  Walker,  expressly  excluded.] 
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of  sale,  though  the  omission  might  not  amount  to  a  breach  of 
trust  (a). 

35.  When  trustees  lend  on  mortgage,  they  should  be  careful 
not  to  part  with  the  money,  except  on  delivery  of  the  security ; 
for  they  will  be  liable  for  all  the  consequences  if  they  sell  out 
stock,  and  allow  their  solicitor  or  agent  to  receive  the  money  on 
his  representation  that  the  mortgage  is  ready,  and  it  afterwards 
turns  out  that  the  proposed  security  was  a  pure  invention,  and 
that  the  money  has  been  misapplied  (&). 

36.  A  power  of  investment  does  not  justify  trustees  in  admit- 
ting a  clause  that  the  mortgage  shall  not  be  called  in  for  a  certain 
period,  and  if  the  interests  of  the  cestuis  que  trust  were  thereby 
affected,  the  trustees  would  be  personally  responsible  (c). 

37.  Where  trust  money  is  lent  upon  mortgage,  it  is  desirable  to 
keep  the  trust  out  of  sight,  in  order  that  when  the  money  is  paid 
off,  the  trust  deed  may  not  become  an  essential  link  in  the  mort- 
gagor's title.  It  is  usual,  therefore,  to  insert  in  the  mortgage  deed 
a  declaration,  that  the  money  advanced  belongs  to  the  trustees 
(not  described  in  that  character,  but  by  name)  on  a  joint  account, 
and  that  the  receipt  of  the  survivors  or  survivor,  his  executors 
or  administrators,  their  or  his  assigns,  shall  be  a  sufficient  dis- 
charge {d);  a  practice  which,  assuming  the  trust  settlement  to 
confer  the  power  of  executing  the  trusts  and  giving  receipts  on 
the  survivors  or  survivor,  his  executors  or  administrators,  their 
or  his  assigns,  does  not  seem  open  to  much  objection,  and  has 
received  the  sanction  of  general  usage.  Any  declaration  of 
trust  of  the  mortgage  that  may  be  requisite  is  executed  by  a 
separate  deed.  The  trustees  should,  however,  also  execute  the 
mortgage  deed,  as  doubts  have  been  entertained  (though  it  is 
conceived  without  reason  (e))  whether,  if  they  omit  to  execute, 


(a)  See  Farrar  v.  Barraclough,  2 
Bin.  &  G.  231. 

(6)  Rowland  v.  Witherden,  2  Mac.  & 
G.  568  ;  Hanbury  v.  Kirkland,  3  Sim. 
265;  [Re  Speight,  22  Oh.  D.  (C.A.) 
727  ;  9  App.  Cas.  1  ;]  and  see  Broad- 
hurst  V.  Balguy,  1  Y.  &  C.  0.  C.  16  ; 
[Robinson  r.  Harldn,  (1896)  2  Ch. 
4151 

(c)  Viclmry  v.  Evans,  33  Beav.  376  ; 
3  N.  R.  286  ;  33  L.  J.  Ch.  261.  See 
ante,  p.  383,  note  (c). 

[(d)  See  now  the  Conveyancing  Act, 
1881  (44  &  45  Vict.  c.  41),  s.  61, 
which,  subject  to  a  contrary  intention 
being  expressed  in  the  instrument, 
makes  the  receipt  of  the  survivors  or 


survivor,  or  of  the  personal  represen- 
tatives of  the  last  survivor,  a  complete 
discharge  in  all  cases  where,  in  a  mort- 
gage or  transfer  made  since  the  31st 
December,  1881,  the  money  advanced 
or  owing  is  expressed  to  be  advanced 
by  or  owing  to  more  persons  than  one 
out  of  money  or  as  money  belonging 
to  them  on  a  joint  account,  or  the 
mortgage  or  transfer  is  made  to  more 
persons  than  one  jointly,  and  not  in 
shares.] 

(e)  How  can  a  person  claim  at  the 
same  time  under  and  against  a  deed  ? 
If  he  claim  under  the  mortgage  at  all, 
he  must  admit  the  declaration  that  the 
money  was  a  joint  advance.     Besides, 
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the   declaration   will  bind  them.     By   this   method,   should  the 
mortgage  be  called  in  or  transferred  before  any  change  of  trustees 
occurs,  no  inconvenience  arises  (a).     Upon  a  change  of  trustees, 
however,  the  difficulty  of  framing  a  transfer  of  the  mortgage  to 
the  new  trustees  so  as  not  to  disclose  the  trust  is  very  great. 
Some  conveyancers,  indeed,  treat  the  difficulty  as  insurmount- 
able, and   disclose   the  trust ;   others  recite  in  the  transfer  an 
actual  payment  of  the  mortgage  money  by  the  new  trustees  to 
the  old,  a  practice  open  to  the  objection  that  it  involves  a  recital 
absolutely   contrary   to   fact   (6).      Another  and  middle   course, 
frequently  adopted,  is  as  follows : — A.  and  B.  being  appointed  new 
trustees  in  the  room  of  C.  and  D.,  the  recitals  omit  to  notice  the 
appointment  of  A.  and  B.  as  new  trustees,  and  merely  state  that 
A.  and  B.  "  have  become  entitled  to  the  mortgage,  and  have  re- 
quired 0.  and  D.  to  convey  and  assign  to  them."     But  this  last 
method  is  by  no  means  free  from  difficulty.    The  degree  of  in- 
accuracy of  statement  is  perhaps  no  greater  than  that  involved 
in  the  original  joint  account  clause ;   but  the  absence  of  con- 
sideration creates  embarrassment,  and  there  seems  room  for  con- 
tention by  a  future  purchaser  of  the  mortgaged  estate  that  he 
has  a  right  to  know  how  A.  and  B.  became  entitled.     Another 
mode  is  to  recite  that  C.  and  D.  are  possessed  of  the  mortgage 
moneys  and  security  in  trust  for  A.  and  B.,  to  whom  the  same 
belong  on  a  joint  account,  and  who  are  desirous  of  having  the 
same  vested  in  them ;  a  method  affording  a  greater  prospect  of 
success   than    those    previously   mentioned,   and    on    the   whole 
perhaps  to   be   preferred.     [This  mode  of  effecting  the  transfer 
has  recently  been  approved,  and  the  Court  expressed  an  opinion 
that  purchasers  were  jentitled  to  rely  on  such  a  recital  as  a  pro- 
tection against  any  trusts  which  might  affect  the  property  (c) ; 

the  presumption  (unless  and  until  the  of  the  trust."     This  proposition,  it  is 

contrary  is  proved)  would  be,  that  conceived,  cannot  safelybe  acted  upon, 

the  solicitor  who  prepared  the  deed  [And  see  now  5th  edit,  of  same  work, 

had  sufficient  authority  to  insert  the  vol.  III.  p.  851,   note  (/) ;  and  Re 

clause.  Elaiberg  and  Abrahams,  (1899)  2  Ch. 

[(a)  Be  Harman  and  Uxbridge,  dec,  340.]    See  on  the  doctrine  of  notice. 

Railway  Company,  24  Ch.  D.  720,  726.]  Jones  v.   Smith,  1   Hare,   43  ;   1   Ph. 

(&)  In  a  note  to  Jarman's  Bythe-  244  ;  Bridgman  v.  Gill,  24  Beav.  306  ; 

wood,  Vol.  VI.  p.  381,  it  is  stated  that  Jones  v.   Williams,  24  Beav.  47  ;  [Re 

"  some  gentlemen  introduce  a  deolara-  Alms  Corn  Charity,  (1901)  2  Ch.  750]. 

tion  that  the  mortgagees  are  trustees,  [(c)  Re  Harman  and  Uxbridge,  &c., 

and  have  no  beneficial  interest,  con-  Railway   Co,  24  Ch.    D.   720,    726  ; 

ceiving,  and,  itia  apprehended,  rightly,  and  see  Garritt  v.  Real  and  Personal 

that  this  affirmation,  which  refers  to  Advance  Co.,  42  Ch.  D.  263,  272  ;  Re 

no  specific  trust,  would  not  render  it  West  and  Hardy's  Contract,  (1904)  1 

incumbent  on  any  person  paying  the  Ch.  145.  J 
mortgage  to  enquire  into  the  nature 
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but  where  it  was  inadvertently  disclosed  to  purchasers  that 
mortgage  money  was  held  on  the  trusts  of  a  settlement  of  which 
the  mortgagees  were  not  the  original  trustees,  the  purchasers  were 
entitled  to  require  proof  that  the  mortgagees  were  the  duly 
appointed  trustees  of  the  settlement  (a).] 

38.  Where  trust  money  is  secured  upon  a  mortgage,  and  the 
trust  appears  upon  the  title,  the  mortgagor  generally  requires  a 
[statutory  acknowledgment  of  the  right  to]  production  of  the 
settlement,  for  the  purpose  of  satisfying  a  future  purchaser  that 
the  estate  has  been  discharged,  and  it  is  conceived  that  the 
trustee  should  give  such  [an  acknowledgment. 

39.  If  the  trustees  of  a  friendly  society  lend  the  funds  of  the 
society  on  personal  security  not  authorised  by  the  Friendly 
Societies  Act,  1875,  the  transaction  is  not  an  illegal  contract 
upon  which  the  trustees  cannot  sue,  but  amounts  only  to  a 
breach  of  trust  on  the  part  of  the  trustees  (&).] 

40.  Where  successive  estates  are  limited,  the  scale  in  invest- 
ments should  of  course  be  held  evenly  as  between  all  parties, 
and  the  tenant  for  life  should  not  be  allowed,  by  an  investment 
on  a  security  less  safe  or  less  permanent  than  the  usual  one,  and 
therefore  yielding  to  the  present  holder  an  increased  rate  of  in- 
terest, to  advance  himself  at  the  expense  of  the  remainderman  (c). 

41.  If  a  testator's  estate  consist  of  Long  Annuities,  or  other 
fund  either  not  a  Government  security  or  not  of  the  most  per- 
manent character,  the  Court,  as  we  have  seen,  as  soon  as  its 
observation  is  attracted  to  the  circumstance,  has  been  accustomed 
to  direct  a  conversion  of  such  estate  into  Consols  (d) ;  and  even 
Four  per  Cent,  and  Five  per  Cent.  Bank  Annuities,  while  that 
description  of  stock  existed,  were  ordered  to  be  similarly  con- 
verted (e).  It  follows  that  trustees,  who  must  be  guided  by  the 
practice  of  the  Court,  would  not  be  justified,  in  the  absence  of  a 
special  power,  in  investing  trust  moneys  settled  upon  several 
persons  successively  upon  any  securities,  which,  by  the  rule  of 
the  Court  referred  to,  would  be  liable  to  be  converted  into  other 
securities.      Even  where   the  trustees  were   empowered   by  the 


[(a)  BeBlaibergand  Abrahams,{18d9) 
2  Oh.  340.  In  the  case  of  a  purchase 
where  the  sale  is  by  the  Court,  see 
Be  JVhitham,  W.N.  (1901)  86.] 

[(6)  Be  Coltman,  19  Ch.  D.  (C.A.)  64.] 
(c)  See  Baby  v.  Bidehalgh,  7  De  G. 
M.  &  G.  104  ;  [Be  Dick,  (1891)  1  Ch. 
(C.A.)  423,  431  ;  S.  C.  in  H.  L.  Hume 
V.  Lopes,  (1892)  A.  C.  112  ;  Be  Sovierset, 
(1894)  1  Ch.  (C.A.)  231,  247,  per  Keke- 


wich,  J. ;  Mara  v.  Browne,  (1895)  2 
Ch.  69,  83 ;  S.  G.  (1896)  1  Ch.  (C.A.) 
199.] 

(d)See  pp.  333,  335,  sup.  [As,  to 
the  extinction  or  conversion  of  the 
annuities  here  mentioned,  see  Vaizey 
on  Investments,  Chap  XI.] 

(e)  Howe  v.  Earl  of  Dartmouth,  7 
Ves.  151,^0-  Lord  Eldon  ;  Powell  v. 
Cleaver,  and  other  cases,  cited  Id.  142. 


CH.  XIV.  S.  4]  INVESTMENT  389 

will  to  continue  any  of  the  testator's  Government  Stocks,  it  was 
held  that  they  were  not  justified  in  continuing  Zong 
Annuities  (a). 

42.  However,  where  the  trustees  were  directed  by  the  will  to  Navy  Five  per 
invest  on  "  Government  or  other  good  security,"  and  part  of  the    ^ 
testator's  estate  consisted  of  Navy  Five  per  Cents.,  and  the  tenant 

for  life  continued  to  receive  the  dividends  for  more  than  thirty 
years,  the  Court  refused  to  hold  the  trustees  liable  for  not  hav- 
ing converted  the  Navy  Five  per  Cents,  into  Three  per  Cent- 
Consols  (&). 

43.  Where  the  fund  is  already  invested  in  Consols,  it  would  be  Selling  out 
a  clear  breach  of  trust  to  sell  out  and  invest  the  proceeds  in  an  ^""^^l^- 
irregular  fund,  as,  for  instance,  in  Zong  Annuities  (c). 

44.  Where  a  tenant  for  life  has  been  wrongly  in  possession  of  Where  trust 
the  dividends  of  a  stock  producing  an  extraordinary  income,  he  [p^^o-uiTI 
will  be  accountable  to  the   remainderman   for  the  excess  of  his  invested,  the 
receipts  beyond  the  income  which  he  would  have  received  had  theiifg'^^ndthe 
fund  been  properly  invested  (d).     Upon  the  question  whether,  if  trustees  may  be 
the  tenant  for  life  be  insolvent,  the  trustees  should  be  decreed  to  answer  the 
make  compensation  to  the  suffering  party,  Lord  Eldon  said,  he  difference. 
would  not  state  what  the  Court  would  do  in  such  a  case,  for  it 
depended  on  many  circumstances  (e).     In  the  case  of  Zimes  v. 

Scott  (/),  where  the  executors  were  expressly  directed  to  convert 
the  testator's  personal  estate  into  money,  and  invest  the  proceeds 
in  Government  or  real  securities  in  trust  for  A.  for  life,  remainder 
to  B.,  and  the  executors  for  eleven  years  permitted  A.  to  receive 
10  per  cent,  interest  upon  an  Indian  loan,  it  was  held  they  were 
chargeable  with  the  difference  between  10  per  cent,  interest 
which  they  had  wrongfully  paid,  and  the  interest  that  would  have 
resulted  from  a  conversion  into  Three  per  Cent.  Consols  at  the 
expiration  of  one  year  from  the  testator's  decease.  And  in  other 
later  cases  the  Court,  under  similar  circumstances,  has  apparently 
viewed  the  trustees  as  liable,  and  the  tenant  for  life  as  liable 
over  to  the  trustees,  to  the  extent  of  his  benefit  (jj). 

(a)  Tickner  v.  Old,  18  L.  R.  Eq.  422  ;  7   Sim.   ,501  ;    and  see    Pickering  v. 

[and  see  Re  Sheldmi,  39  Ch.  D.   50  ;  Pickering,  4  M.  &  Or.  289. 
Re  Thomas,  (1891)  3  Ch.  482].  (e)  See  Howe  v.  Earl  of  Dartmouth, 

(6)  Baud  V.  Fardell,  7  De  G.  M.  &  7  Ves.   150  ;   Holland  v.  Hughes,  16 

G.  628.  Ves.  114. 

(c)  Kellaioay  v.    Johnson,   5   Beav.  (/)  4  Russ.  195  ;  and  see  Mehrtens 
519.    [But  as  to  varying  investments,  v.  Andrews,  3  Beav.  72. 
authorised  by  the  Trustee  Act,  1893,  (g)  Hood  v.  Clapham,  19  Beav.  90  ; 
see  ante,  p.  367.]  Bate  v.  Hooper,  5   De   G.   M.   &   G. 

(d)  Hmoe  v.  Earl  of  Dartmouth,  7  338. 
Ves.  137,  see  150, 151 ;  Mills  v.  Mills, 
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Of  conversion  of       45.  Where  a  testator  dies  in  India,  and  neither  the  fund  nor 
asae  s  m  n  ui.     ^^^  parties  entitled  to  it  are  under  the  jurisdiction  of  the  High 
Court,  it  is  not  the  duty  of  the  executor  in  India  to  transmit 
the  assets  to  England  to  be  invested  in  Consols,  but  he  may 
invest  the  property  in  the  securities  of  the  Government  of  India, 
and  the  tenant  for  life  will  be  entitled  to  the  dividends  or  in- 
terest, whatever  the  amount.     If  the  parties  return  to  England, 
and  so  come  under  the  jurisdiction  of  the  Court,  the  fund  may 
then  be  brought  over  at  the  instance  of  the  remainderman,  and 
the  tenant  for  life  must  submit  to  the  consequential  reduction  of 
his  income  (a). 
Trust  to  invest  m      ^g    jf  trustees  be  expressly  bound  by  the  terms  of  their  trust  to 
the  money  is        invest  in  the  public  fiends,  and  instead  of  so  doing  they  retain  the 
re  ame  .  money  in  their  hands,  the  cestuis  que  trust  may  clearly  elect  to 

charge  them  with  the  amount  of  the  money  or  with  the  amount 
of    the    stock    which    they    might    have    purchased    with    the 
money  (6). 
Trustees  ordered       47.  If  trustees  or  executors  be  directed  by  the  will  to  convert 
or  on  real  the   testator's    property   and    invest    it    in    Government   or  real 

securities,  and      seciiritics,  it  was  long  a  question  whether  they  should  be  answer- 

neglecting  to  do  .      .  . 

either.  able  for  the   principal  money  with   interest,  or  the  amount  of 

stock  which  might  have  been  purchased  at  the  period  when  the 
conversion  should  have  been  made  with  subsequent  dividends,  at 
the  option  of  the  cestuis  que  trust  (c) ;  or  whether  they  should 
be  charged  with  the  amount  of  principal  and  interest  only,  with- 
out an  option  to  the  cestuis  que  trust  of  taking  the  stock  and 
dividends  {d).  It  has  now  been  decided  that  the  trustee  is 
answerable  only  for  the  principal  money  and  interest,  and  that 
the  cestuis  que   trust   have   no    option   of   taking   the  stock  and 

{a)  Holland  v.  Hughes,  16  Ves.  Ill  ;  sum  or  the  amount  of  stock  ■which  it 

S.  0. 3  Mer.  685.   [As  to  the  investment  would  have  purchased;   Robinson  v. 

in  India  under  the  Indian  Trusts  Act,  Eohinson,  1  De  G.  M.  &  G.  256,  jjer  Cxir. 

1882,  of  money  which  cannot  be  paid  [But  since  the  Trust  Investment  Act, 

at  once  to  beneficiaries,  see  Vaizey  on  1889,  now  replaced  by  the  Trirstee  Act, 

Investments,  p.  151.]  1893,  cases  of  the  kind  last  mentioned 

(6)  Shepherd  v.  Mouls,  4  Hare,  504,  cannot  occur,  as  trustees,  in  the  absence 

per  Sir  J.  Wigram  ;  Robinson  v.  Robin-  of  express  directions  in  the  trust  in- 

son,  1  De  G.  M.  &  G.  256,  w  Gur.;  strument,  have  discretionary  powers 

Bijrchall  v.  Bradford,  6  Mad.  13,  235.  of  investment.] 

And  it  was  said,  that  if  a  trust  were  of  (c)  Hockley  v.  Bantock,  1  Russ.  141  ; 

a  permanent  character,  in  which  case  Watts  v.    Girdlestone,   6    Beav.    188  ; 

the  Court  expected  trustees  to  invest  Ames    v.    Parkinson,    1    Beav.   379  ; 

in    Consols,   though    the   settlement  Ouseley  v.  Anstruther,  10  Beav.  456. 

contained  no  express  direction  to  that  (d)  Marsh  v.  Hunter,  6  Mad.  295  ; 

effect,   trustees  who   improperly  re-  Gale  v.  Pitt,  M.  R.  10th  May,  1830  ; 

tained  the  funds  in  their  hands  might  Shepherd  v.  Mouls,  4  Hare,  500  ;  Rees 

perhaps  be  held  liable,  at  the  option  v.  Williams,  1  De  G.  &  Sm.  319, 
of  the  cestuis  gue  trust,  for  the  principal 
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dividends.  The  principle  upon  which  the  Court  proceeds  is, 
that  the  trustee  is  liable  only  for  not  having  done  what  it  was 
his  duty  to  have  done,  and  the  measure  of  his  responsibility  is 
that  which  the  cestuis  que  trust  must  have  been  entitled  to  in 
whatever  mode  that  duty  was  performed ;  that  the  trustee  might 
have  discharged  his  duties  without  purchasing  Three  Per  Cent. 
Bank  Annuities ;  that  the  trustee  is  not  to  be  deemed  retro- 
spectively to  have  exercised  the  discretion  one  way  or  the 
other,  but  is  answerable  only  for  the  consequences  of  not  having 
exercised  the  discretion;  that  to  compel  the  trustee  to  purchase 
a  sum  of  stock  because  the  price  has  since  risen,  is  to  regulate 
the  liability  by  an  accidental  subsequent  occurrence,  and  not  by 
the  superiority  of  the  stock  over  a  mortgage  at  the  time  when 
the  investment  ought  to  have  been  made  (a). 

48.  If  the  trust  fund  be  standing  on  a  proper  security,  and  the  Trustees  selling 
trustee  calls  it  in  for  no  purpose  connected  with  the  trust,  and  properly  ™' 
therefore  in  dereliction  of  his  duty,  or  for  a  purpose  not  autho- 
rised by  the  terms  of  the  trust,  he  will  be  compellable,  at  the 
option  of  the  cestuis  que  trust,  either  to  replace  the  specific  stock, 
or  the  stock  into  which,  if  not  sold  out,  it  would  have  been 
converted  by  Act  of  Parliament  (b),  with  the  intermediate 
dividends  (c),  or  to  account  for  the  proceeds  of  the  sale  (d)  with 
interest  at  5  per  cent.  («).  And  the  breach  of  trust  will  not  be 
cured  by  a  subsequent  reinvestment  upon  the  trusts  unless  the 
reinvestment  be  the  same  in  specie  (/).  But  in  a  case  where  the 
trustee  did  not  seek  to  make  anything  himself,  but  was  honourably 
unfortunate  in  having  yielded  to  the  importunity  of  one  of  the 
cestuis  que  trust,  it  was  held  by  Sir  A.  Hart,  that,  although  the 
trustee  was  bound  to  replace  the  specific  stock,  the  cestuis  que 
trust  should  not  have  the  option  of  taking  the  proceeds  with 
interest  (g).     If  the  trustee  become  bankrupt,  the  cestuis  que  trust 

(a)  Bohinson  v.  Robinson,  1  De  G.  Gatty,     7     Hare,     516 ;     Norris     v. 

M.  &  G.  247.  m-ight,   14  Beav.   305  ;  Bmoland  v. 

(6)  PMUipson  v.  Gatty,  7  Hare,  516  ;  Witherden,     2     Mac.     &     G.     568  ; 

Norris  v.  Wright,  14  Beav.  304,  305  ;  Wiglesworth  v.   JViglesworth,  16  Beav. 

Phillipo  V.  Munnings,  2  M.  &  Gr.  309  ;  269. 

[Be  Massingberd,  63  L.  T.  N.S.  296  (e)  Orackelt    v.    Bethune,    1    J.    & 

(C.A.)].  W.   587  ;  Mosley  v.    Ward,   11   Ves. 

(c)  Davenport  v.  Stafford,  14  Beav.  581  ;  Pococlc  v.  Beddington,  5  Ves. 
335.                               ■  794  ;   Piety    v.    Stace,    4    Ves.   620 ; 

(d)  Bosiock  V.  Blaheney,  2  B.  G.  G.  Jones  v.  Foxall,  15  Beav.  392.  [Bvit 
653  ;  Ex  parte  Shakeshaft,  3  B.  C.  G.  as  to  rate  of  interest,  see  post,  pp. 
197  ;  O'Brien  v.  O'Brien,  1  Moll.  533,  397,  398.] 

per  Sir  A.  Hart ;  Raphael  v.  Boehm,  (f)  Lander  v.  Weston,  3  Drew.  309  ; 

11  Ves.  108,  per  Lord  Eldon  ;  Harrison  [Be  Massingberd' s  Settlement,  63  L.  T. 

V.   Harrison,  2    Atk.    121  ;    Bate    v.  N.S.  296  (C.A.)]. 

Scales,   12    Ves.   402  ;    PhilUpson    v.  {g)  O'Brien  v.  O'Brien,  1  Moll.  533, 
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may  at  their  option  prove  for  the  proceeds  with  interest,  or  for 

the  price  of  the  specific  stock  at  the  date  of  the  bankruptcy  with 

interim  dividends  (a).     [And  where  the  trustee  has  retired  from 

the  trust  and  transferred  the  security  to  new  trustees,  they  are 

entitled  to  realise  the  security  and  hold  the  former  trustee  liable 

for  the  deficiency  without  giving  him  the  option  of  replacing 

the  money  and  taking  the  security  (b). 

[Where  inyest-  49_  ju  ^}^Q  case  of  an  investment  which  is  not  merely  insufficient, 

ised.]  but  wholly  unauthorised,  it  has  been  intimated  that  the  cestuis  que 

trust  cannot  require  the  trustee  to  replace  the  security  which  has 

been  converted,  without  giving  him  an  option  or  opportunity  of 

taking  to  the  improper  investment  (c).] 

Neglect  to  invest      50.  If  trustees  be  under  an  obligation  to  invest  in  the  funds, 

property.  _      , 

and  they  pay  the  money  into  a  hank  with  a  direction  to  lay  it 

out  in  Bank  Annuities,  and  the  bankers  neglect  to  do  it,  and  the 

trustees  make  no  inquiry  for  five  months,  and  the  bankers  fail, 

the  trustees  are  answerable  for  the  money  or  the  stock  at  the 

option  of  the  cestuis  que  trust  (d). 

[Postponement  of     ^\    [Where  trustees  are  expressly  directed  to  make  a  particular 
investment]  .  "-  i  .  i         i  ,  .  .        .  . 

investment,  which  when  the   time   for  investment  arrives  has 

become  a  perilous  one,  they  may,  in  the  exercise  of  their  dis- 
cretion as  prudent  men,  postpone  the  investment,  but  where  such 
postponement  is  against  the  letter  of  the  trust  they  should  apply 
to  the  Court  for  its  sanction  to  the  proposed  course  (e). 
v^3tnient°sanc-  ^^*  ^^  ^  ^^^^  °^  emergency,  as  for  example,  where  the  estate 

tioned  by  Court.]  consists  of  a  business,  or  of  shares  in  a  mercantile  company,  and  a 
scheme  of  reconstruction  is  on  foot  which  appears  to  be  clearly 
advantageous,  the  Court  may  sanction  the  investment  of  trust 
moneys  by  the  trustees  in  investments  which  are  not  authorised 
by  the  trust  (/) ;  but  this  is  an  extreme  exercise  of  jurisdiction,  and 
certainly  the  Court  will  not  sanction  an  unauthorised  change  of 
investment  which  is  proposed  on  the  mere  ground  that  it  will  be 
to  the  advantage  of  the  beneficiaries  (^).] 

(a)  Ex  parte  Shaheshaft,  3  B.  C.  C.  sustained  by  reason  of  the  investment, 

197  ;  Ex  parte  Gurner,  1  Mont.  Deac.  the  measure    of    damage   being  the 

&  De  G.  497.  difference  between  the  total  sum  in- 

/6)&/SaZmo«,  42Ch.D.  (C.A.)351.]  vested  and  the  assessed  value  of  the 


§. 


(c)  Be  Salmon,  42  Ch.  D.  351,  357  ;      amount    receivable   under   the   com- 
followed  by  Wright,  J.,  in  Be  Lake,      promise.] 
(1903)  1  K.  B.  439,  443,  where  cestuis  (d)  Ghallen  v.  Shippam,  4  Hare,  555. 


que  trust,  having  adopted  an  improper 
investment  were  allowed,  under  the 
circumstances,  to  prove  in  the  bank 


(c)  Be  Maberly,  33  Ch.  D.  455.] 
'(/)  Be  New,  (1901)  2  Ch.  534.] 
(g)  Be  Tollemache,  (1903)   1    Ch. 


ruptcy  of  the  trustee  not  for  the  whole  (C.  A.)  955,  where  Cozens  -  Hardy, 
amount  of  the  trust  fund,  but  only  L.J.,  said  that  Be  New  "constitutes 
for  the  damage  the  trust  estate  had      the  high  water  mark  of  the  exercise  by 
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53.  Trustees  would  not  be  justified  in  making  any  investment  Trustees  may 
that  would  subject  the  trust  money  to  the  power  or  control  of  to  subfe^ct  the'" 
any  one  of  the  trustees  singly ;  they  could  not,  for  instance,  lay  out  '"i^d  to  the  con- 
the  fund  upon  Indian  bills  (supposing  such  a  security  to  be  war-  trustee.°^  ^ ""'' 
ranted  by  the  settlement),  if  made  payable,  not  to  all  the  trustees 

in  their  joint  capacity,  but  to  one  of  the  trustees  individually  (a). 

54.  Solicitors  employed  in  negotiating  a  loan  of  trust  moneys  Solicitors. 
will  not  be  liable  for  a  breach  of  trust  if  they  have  no  other 
privity  with  the  transaction  than  what  arises  from  their 
professional  duty  (b),  but  they  will  be  deemed  trustees  and  be  re- 
sponsible as  such  if  they  act  professionally  in  carrying  out  a 
transaction  which  they  know  to  be  a  breach  of  trust,  and  which 

is  calculated  to  promote  their  own  private  ends  (c). 

55.  In  laying  out  trust  moneys,  trustees  would  do  well  not  to  Trustees  lending 

employ  the   solicitor  who   acts   for  the   borrower.     Besides  the  s^i°"ld  i>°*  ^™- 
^     •'  _  _  ploy  the  same 

inconveniences   that  arise  from  the  doctrine   of  implied  notice,  solicitor  as  the 
there  is  in  this  case  such  a  conflict  of  duties  on  the  part  of  the   °"''^^^'"' 
solicitor,  that  he  cannot  adequately  represent  the   interests   of 
both  lender  and  borrower  (d). 

56.  [In  the  case  of  investments  by  way  of  mortgage  authorised  [Trustees  whether 
to  be  made  by  trustees  as  stich,  or  transferred  to  them  and  thereby  periodioalTn-'^^ 
becoming  authorised,  there  is  no  obligation  on  the  trustees  to  quiries  as  to 
make  periodical  or  further  investigations  as  to  either  the  title  to         ™°"  ^ 

the  security  or  the  solvency  or  sufficiency  of  the  mortgagor ;  but 
if  there  are  circumstances  which  suggest  to  a  reasonable  man 
that  the  security  is  in  jeopardy,  the  duty  may  arise  (e). 

57.  Directors  of   trading   companies   are   not  trustees  in   the  [Directors  not 
sense  in  which  that  term  is  used  with  reference  to  settlements  *''"^*^^^'] 

tlie  Court  of  its  extraordinary  juris-  Massingherd,  63  L.  T.  N.S.  296  (C.A.); 

diction  in  relation  to  trusts  "  ;  and  see  Stokes  v.  Prance,  (1898)  1  Ch.  212, 224]. 

Re  Morrison,  (1901)  1  Ch.  701,  where  [(6)  See  Mara  v.  Broiime,  (1896)  1 

it  was  held  that  the  Court  had  no  Oh.  (C.A.)  199;  S<ofes  v.  Prarace,  (1898) 

jurisdiction  to  sanction  the  sale  of  a  1  Ch.  212.] 

testator's  business  for  shares  or  de-  (c)  Alleyne  v.  Darcy,  4Ir.  Ch.  Eep. 

bentures  in  a  company  to  be  formed  199,  see  204,  208  ;  Fyler  v.  Fyler,  3 

to  take  the  business  over,  such  shares  Beav.  550,  and  see  Barnes  v.  Addy, 

or  debentures  not  being  within  the  9  L.  R  Ch.  App.  244 ;  [Soar  v.  Ash- 

powers  of  investment  given  by  the  ivell,  (1893)    2    Q.    B.    (C.A.)    390 ; 

will.]  Turner  V.  Smith,  (1901)  1  Ch.  123;] 

(a)  Walker  v.   Symonds,  3   Sw.    1,  and  post,  Chap.  XXXI.  s.  3. 

see  66  ;  and  see  Salway  v.  Salway,  2  {d)  See   Waring  v.    Waring,  3  Ir. 

R.  &  M.  215  ;  Ex  parte  Griffin,  2  Gl.  Ch.  Rep.  ZZ\;[CramptonY.  Walker,  31 

&  J.    114;  Ghugh  v.  Dixon,  8  Sim.  L.  R.  Ir.  437]. 

594  ;  3  M.  &  Cr.  490.     But  see  ante,  [(e)  Bawsthorne  v.  Rowley,  (1909)  1 

p.  328  ;  Mendes  v.  OuedaUa,  2  J.  &  H.  Ch.    (C.A.)  409  ;    and    see  Shaw   v. 

259 ;  ConsterdineY.  Oonsterdine,Zl Beav.  Gates,  (1909)  1  Ch.  389.] 
330  ;  [Leiois  v.  Nobhs,  8  Ch.  D.  591 ;  Re 
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[Liquidator.] 


and  wills  (a).    They  are  confidential  agents  having  a  large  dis- 
cretion (&),  and  may  properly  make  advances  on  securities  of  a 
more  speculative  character  than  could  be  accepted  by  trustees  (c). 
And  a  liquidator  is  an  agent  of  the  company,  and  not,  strictly 
speaking,  a  trustee  either  for  creditors  or  contributories  {d)^ 


SECTION   V 


LIABILITY   OF   TRUSTEES   TO   PAYMENT   OF   INTEREST 


General  laches. 


Executor  must 
pty  testator's 
debts  as  soon  as 
ho  has  asset.". 


After  payment  of 
debts  and  lega- 
cies executor 
must  account  for 
surplus. 


1.  It  may  be  stated  as  a  general  rule,  that  if  a  trustee  be 
guilty  of  any  unreasonable  delay  in  investing  the  fund  or  trans- 
ferring it  to  the  hand  destined  to  receive  it,  he  will  be  answer- 
able to  the  cestuis  que  trust  for  interest  during  the  period  of  his 
laches;  and  a  trustee  has  been  decreed  to  pay  interest  even 
where  it  was  not  prayed  by  the  bill  (e) ;  and  in  a  suit  establish- 
ing laches,  will  be  decreed  to  pay  personally  the  costs  up  to  the 
hearing  of  a  suit  arising  out  of  the  laches  (/). 

2.  An  executor  or  administrator  should  discharge  the  testator's 
liabilities  as  soon  as  he  has  collected  assets  sufficient  for  the 
purpose,  and  therefore  if  he  keep  money  in  his  hands  idle,  when 
there  is  an  outstanding  debt  upon  which  interest  is  running,  he 
will  himself  be  charged  with  interest  on  a  sum  equal  in  amount 
to  the  debt,  and  if  the  outstanding  debt  carry  interest  at  5  per 
cent.,  the  executor  will  be  charged  with  interest  at  the  same 
rate  {g). 

3.  After  payment  of  debts  and  legacies,  if  the  executor  or 
administrator  be  guilty  of  laches  in  accounting  for  the  surplus 


[(a)  Sheffield  and  South  Yorkshire  Per- 
manent Building  Society  V.  Aidewood,  44 
Ch.  D.  412 ;  and  seeRe  Lands  Allotment 
Company,  (1894)  1  Oh.  616,  631,  639.] 

[(6)  Mametti's  case,  28  W.  R.  541  ; 
42  L.  T.  N.S.  206.] 

[(c)  Knotoles  v.  Scott,  (1891)  1  Ch. 
717.J 

m  S.  C] 

(e)  Woodhead  v.  Marriott,  C  P. 
Coop.  Cases,  1837-38,  62  ;  Turner  v. 
Turner,   1  J.  &   W.  39  ;    Stafford  v. 


Fiddon,  23  Beav.  286  ;  Hollinysworth 
V.  Shakeshaft,  14  Beav.  492 ;  Chugg  v. 
Ghugg,  W.  N.  1874,  p.  185.  But  the 
Court  is  not  in  the  habit  of  giving  in- 
terest on  what  may  be  found  due  for 
arrears  of  income  ;  Blogg  v.  Johnson,  2 
L.  R.  Ch.  App.  225. 

(/)  Tickner  v.  S7nith,  3  Sm.  &  G.  42. 

(g)  Dornford  v.  Dornford,  as  cited 
in  Tebbs  v.  Carpenter,  1  Mad.  301  ; 
Hall  V.  Ballet,  1  Cox,  134  ;  Tmmer  v. 
Turner,  1  J.  &  W.  39, 
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estate  to  the  residuary  legatee  (a),  or  next  of  kin  (b),  he  will  be 
charged  by  the  Court  with  interest  for  the  balance  improperly 
retained. 

4  So,  if  the  trustee  of  a  bankrupt's  estate  neglect  to  pay  a  Trustee  in 
dividend  to  the  creditors  (c),  or  the  receiver  of  an  estate  do  iiot^'^"'*^™P*°y™'*'*^ 

^  ^  .  .  not  uegleut  to 

move  the  Court  in  proper  time  to  have  the  rents  in  his  hands  pay  dividends, 
made  productive  (d),  they  will  be  ordered  to  account  for  the  money 
with  interest  from  the  time  when  the  breach  of  duty  commenced. 

5.  And  an  executor  or  other  fiduciary  cannot  excuse  himself  No  excuse  that 
by  saying  that  he  made  no  actual  use  of  the  money,  but  lodged  exeeutoVd^id  not 
it  at  his  banker's  (e),  and  to  a  separate  account  (/),  for  it  was  a  "se  the  money. 
breach  of  trust  to  retain  the  money. 

6.  But,  where  an  executor  conceived  himself  to  be  entitled  to  Delay  may  be 
the  residue,  and  the  Court  considered  his  claim  to  be  just  in  m^lXe^of^^*''^ 
itself,  but  was   obliged   from  a   particular   circumstance  in   the  trustee  or 
case  to  give  judgment  against  him,  it  was  thought  too  severe  to 

put  him  in  the  situation  of  one  who  had  neglected  his  duty, 
and  the  demand  against  him  for  interest  was  consequently 
disallowed  (g). 

7.  Formerly  it  was  held  that  an  executor  might  employ  the  Formerly  the 

assets  in  his  trade,  or  lend  them  upon  security,  and  he  should  executor  might 

'^  ■' '  have  used  the 

not  be  called  upon  to  account  for  the  profits  or  interest  (h).    And  assets. 

such  was  the  case  even  where  money  which  had  been  lent  by 

the  testator  on  good  security  was  called  in  by  the  executor  for 

the  express  purpose  of  being  re-lent  by  himself.     For  the  executor, 

(a)  Forbes  v.  Boss,  2  Cox,  113  ;  Seers      Hankey  v.  Garret,  1  Ves.  jun.  236. 
V.   Hind,    1   Ves.  jnn.   294  ;    Younge  (d)  Foster  v.  Foster,  2  B.  C.  C.  616  ; 

V.    Combe,  4  Ves.   101  ;   Longmore  v.      Hicks  v.   Hicks,  3  Atk.  274  ;   [as  to 


Broom,  7  Ves.    124  ;   Bocke  v.  Hart. 
11  Ves.  58  ;  Piety  v.  Stace,  4  Ves.  620 
Ashburnlxam  v.  Thompson,  13  Ves.  402 


judicial  excuse  under  the  Judicial 
Trustees  Act,  1896,  s.  3,  see  "post, 
Chap.  XXXI.  s.  3.] 


Baphael  v.  Boehm,  11  Ves.  92";  S.  G.  (e)  Younge  v.   Gombe,  4  Ves.  101 

reheard,  13   Ves.  407  ;  S.  C.  spoken  Franklin  v.   Frith,  3  B.  C.  0.   433 

to,  13  Ves.  590  ;  Dornford  v.  Dornford,  Treves  v.  Townshend,  1  B.  C.  C.  384 

12    Ves.    127  ;    Franklin    v.    Frith,  Be  Hilliard,  1  Ves.  jun.  89  ;  Dawson 

3  B.  C.  C.  433  ;  Litttehales  v.  Gascoyne,  v.  Massey,  1  B.  &  B.  230  ;  Browne  v. 

3  B.   0.   C.   73  ;   Neivton  v.   Bennet,  Southouse,  2   B.  C.  C.   107  ;   and  see 
1  B.   C.   C.   359  ;  Lincoln  v.   Allen,  Bocke  v.  Hart,  11  Ves.  60. 

4  B.  P.  C.  553  ;   Grackelt  v.  Bethime,  (/)  Ashturnham  v.    Thompson,   13 
1  J.  &  W.  586  ;   Tebbs  v.   Carpenter,  Ves.  402. 

1  Mad.  290.  {g)  Bruere  v.    Pemberton,    12    Ves. 

(6)  Hall    V.    Hallet,   1    Cox,    134  ;    .  386.    But  see  Sutton  v.  Sharp,  1  Euss. 

Perkins  v.  Baynton,  1  B.  C.  C.  375  ;  146  ;  Turner  v.  Maule,  3  De  G.  &  Sm. 

Stacpoole  V.  Stacpoole,  4  Dow,  209,  see  497  ;  [Evan^  v.  Evans,  34  Ch.  D.  (C.A.) 

224  ;  Heathcote  v.  Hulme,  1  J.  &  W.  597  ;  Be  Hiclcey's  Estate,  27  L.  E.  Ir. 

122 ;  Holgate  v.  Haworth,  17   Beav.  65.] 

259  ;  [Re  Stevens,  (1898)  1  Ch.  (C.A.)  (A)  Grosvener  v.   Gartivright,  2  Ch. 

162,  172].  Ca.  21  ;  Linch  v.  Gappy,  2  Ch.  Ca.  35 ; 

(c)  Treves  v.  Townshend,  1  B.  C.  C.  and  see  Brown  v.  Litton,  1  P.  W.  140, 
384 ;  Be  Hilliard,   1   Ves.  jun.  89 ; 


396 


LIABILITY    OF    TEUSTEES 


[CH.  XIV.  S.  5 


At  least  where 
he  was  solvent. 


And  where  the 
assets  used  were 
not  specifically 
bequeathed. 


Rule  now  general 
that  executor 
must  account  for 
all  profits. 


Trustees  using 
trust  money  in 
trade  must 
account  for  it 
with  interest,  or 
the  actual  profits. 


it  was  argued,  was  not  bound  to  lend  the  assets,  and  if  he 
did  so,  it  was  at  his  peril,  and  he  was  answerable  for  losses,  and 
if  accountable  for  any  loss,  he  was  surely  entitled  to  any 
gains  (a).  But  Lord  North  overruled  the  doctrine  in  spite  of 
the  alleged  practice  of  the  Court  for  the  last  twenty  years,  and 
the  authority  of  above  forty  precedents ;  and  as  to  the  argument 
that,  if  the  money  should  be  lost,  the  executor  would  be  person- 
ally responsible,  his  Lordship  said,  it  was  very  well  known  that 
a  man  might  insure  his  money  at  the  rate  of    one  ;per  cent.  (b). 

8.  A  distinction  was  afterwards  taken  between  a  solvent  and 
an  insolvent  executor ;  that  the  former,  as  he  might  suffer  a  loss 
should  take  the  gain,  but,  as  an  executor  who  was  insolvent  at 
the  time  of  the  loan  could  incur  no  risk  of  a  loss  personally,  he 
should  not  be  allowed  to  take  to  himself  any  benefit  (c). 

And  Lord  Hardwicke  drew  another  distinction ;  that  if  an 
executor  had  placed  out  assets  that  were  specifically  bequeathed, 
he  would  be  made  to  account  for  the  interest,  but  that  the  Court 
never  directed  interest  against  an  executor  who  made  use  in  the 
way  of  his  trade  of  general  assets  come  to  his  hands  (d). 

9.  But  all  these  refinements  have  long  since  been  swept 
away  (e) ;  and  the  rule  is  now  universal,  that,  whether  the  execu- 
tor be  solvent  or  insolvent,  whether  the  money  be  part  of  the 
general  assets  or  specifically  bequeathed,  whether  it  be  lent  upon 
security  or  employed  in  the  way  of  trade,  the  executor  shall 
account  for  the  utmost  actual  profit  to  the  testator's  estate  (/). 

10.  Where  the  money  has  been  employed  by  breach  of  trust 
in  trade,  the  cestui  que  trust  has  the  option  of  taking  the  actual 
profits  or  of  charging  the  executor  with  interest  (g).  And  execu- 
tors cannot  disguise  the  employment  of  the  money  in  their 
business  under  the  garb  of  a  loan  to  one  of  themselves  (h).  And 
an  executor  who  is  a  trader  is  considered  to  employ  the  money 
in  trade,  if  he  lodge  it  at  his  banker's  and  place  it  in  his  own 
name,  for  a   merchant  must  generally   keep   a   balance  at  his 


(a)  See  BatcUff  v.  Graves,  2  C.  Ca. 
152. 

(6)  Eatcliff  V.  Graves,  1  Vern.  196  ; 
S.  G.  2  Ch.  Ca.  152. 

(c)  Bromfield  v.  Wytherhy,  Pr.  Ch. 
505  ;  Adams  v.  Gale,  2  Atk.  106. 

(d)  Gliikl  V.  Gibson,  2  Atk.  603. 

(e)  As  to  the  former  distinction, 
see  Newton  v.  Bennet,  1  B.  C.  C.  361  ; 
Adye  v.  Feuilleteau,  1  Cox,  25  ;  and  as 
to  the  latter,  see  Newton  v.  Bennet,  1 
B.  C.  C.  361. 

(/)  Tebbs  V.  Carpenter,  1  Mad.  304, 


per  Sir  T.  Plunier  ;  Lee  v.  Lee,  2  Vern. 
548  ;  Adye  v.  Feuilleteau,  1  Cox,  24  ; 
Piety  V.  Stace,  4  Ves.  622,  per  Lord 
Alvanley. 

(g)  Heatlicote  v.  Hulme,  1  J.  &  W. 
122  ;  Anon,  case,  2  Ves.  630,  per  Sir 
T.  Clarke  ;  Pocler  v.  Somes,  2  M.  & 
K.  655  ;  JEx  parte  Watson,  2  V.  &  B. 
414 ;  Brown  v.  Sanso^ne,  1  M'Clel.  & 
Y.  427  ;  Robinson  v.  Robinson,  1  De  G. 
M.  &  G.  257  ;  see  ante,  pp.  307,  308. 

(7i)  Townend  v.  Townend,  1  Giff.  201. 
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banker's,  and  this  answers  the  purpose  of  his  credit  as  much  as 
if  the  money  were  his  own  (a). 

11.  FAn  executor  has  usually  been  charged  with  interest  at  the  [Rate  of  intereat 

•  "vvitli  whicn  6X6- 

rate  of  4  per  cent,  (h),  except  in  those  special  cases  where  interest  cutor  chargeable.] 

at  the  higher  or  mercantile  rate  of  5  per  cent,  has  been  charged. 

Eecently,  in  view  of  the  diminished  rate  of  interest  obtainable  on 

investments  of   trust   money,  it  was   thought  that  the   rate  to 

be  charged  ought  to  be  reduced,  and  in  some  of  the  later  cases 

this   view  was   acted   on  by  the  Court  (c) ;  but  in   the   Court 

of  Appeal  it  has  now  been   clearly  laid  down  that  the  general 

rule  of  the  Court,  that  interest   must  be  calculated  at  4  per 

cent.,  has   not   been   altered ;   and  interest  on   advances   which 

have  to   be   brought  into   hotchpot  must   still  be  paid  at  that 


((()  Treves  v.  Townshend,  1  B.  C.  C. 
384  ;  1  Cox,  50  ;  Moons  v.  De  Bernales, 
1  Euss.  301  ;  Be  Hilliard,  1  Ves. 
jun.  90  ;  Sutton  v.  Sharp,  1  Kuss.  146  ; 
Bodce  V.  Hart,  11  Ves.  61  ;  but  see 
Browne  v.  Southouse,  3  B.  C.  C.  107. 

[(6)  See  Fletcher  v.  Green,  33  Beav. 
426  ;  Forbes  v.  Boss,  2  Cox,  116  ;  Hall 
V.  Hallet,  1  Cox,  138  ;  Tebbs  v.  Car- 
penter, 1  Mad.  306 ;  Be  Hilliard, 
1  Ves.  jun.  90  ;  Browne  v.  Southouse, 

3  B.  C.  C.  107 ;  MosUy  v.  Ward,  11  Ves. 
582 ;  PerMns  v.  Baynton,  1  B.  C.  C. 
375  ;  Treves  v.  Townshend,  1  B.  C.  C. 
386;  Hicks  v.  Hicks,  3  Atk.  274; 
Younge  v.  Combe,  4  Ves.  101  ;  Bocke 
V.  Hart,  lljVes.  58  ;  Hankey  v.  Garret, 

1  Ves.  jun.  236 ;  but  see  Bird  v.  Lockey, 

2  Vern.  744, 4tli  point ;  Garmichael  v. 
Wilson,  3  Moll.  79  ;  Attorney-General 
V.  Alford,  4  De  G.  M.  &  G.  843 ; 
Johnson  v,  Prendergast,  28  Beav.  480  ; 
Re  Emmet's  Estate,  17  Ch.  D.  142  ; 
Owen  V.  Biclmiond,  W.  N.  1895,  p.  29  ; 
and  see  Be  Morley,  (1895)  2  Cli.  738  ; 
Nicholson  v.  Nicholson,  W.  N.  1895, 
p.  106.] 

[(c)  In  Re  Metropolitan  Goal  Con- 
sumer^ Association;  Wainwright's  case, 
(62  L.  T.  N.S.  30,  33),  Kay,  J.,  on  the 
submission  of  the  applicant,  allowed 

4  per  cent,  only  in  lieu  of  the  usual 
mercantile  rate  of  5  per  cent.  In 
London,  Cliatham,  and  Dover  Railway 
Company  v.  South  Eastern  Railway 
Company,  (1892)  1  Ch.  120;  (1893) 
A.  C.  439,  Kekewioh,  J.,  expressed 
the  opinion  that  a  change  was 
desirable,  but  could  only  be  effected 
by  some  consensus  of  judicial  opinion, 
or  by  higher  authority,  and  the  Lords 
Justices  on  appeal  from  his  decision 


intimated  that  5  per  cent,  was  above 
the  current  commercial  rate  of  in- 
terest at  the  present  day.  In  Be 
Dracup,  (1894)  1  Ch.  59,  North,  J., 
held  that  beneficiaries  in  a  partition 
action  who  had  purchased  parts  of 
the  estate  ought  to  be  charged  with 
3  per  cent,  only  on  purchase-moneys 
payable  by  them,  but  set  off  against 
their  respective  shares  of  the 
proceeds  of  sale,  on  the  ground  that 
the  funds  ought  to  be  dealt  with  in 
the  division  as  nearly  as  possible  as 
if  the  money  had  been  paid  into  Court 
and  invested  in  Consols.  In  Re 
Lambert,  (1897)  2  Ch.  169,  Stirling, 
J.,  in  the  absence  of  opposition, 
directed  that  money  advanced,  for 
which  a  beneficiary  was  accountable, 
should  carry  interest  at  3  per  cent, 
only,  though  observing  that  the  4  per 
cent,  rate  is  still  charged  on  debts 
proveable  in  administrations ;  and 
this  case  is  to  be  treated  as  having 
laid  down  a  general  rule  as  to  rate 
of  interest  chargeable  :  Be  Whiteford, 
(1903)  1  Ch.  889,  dissenting  from  Be 
Hargreaves,  86  L.  T.  N.S.  43  ;  W.N. 
(1902)  18  ;  S.  C.  W.N.  (1903)  24.  In 
Re  Barclay,  (1899)  1  Ch.  674,  where 
there  was  a  trust  for  accumulation, 
compound  interest  at  3  per  cent,  was 
charged  on  balances  retained  un- 
invested. It  may  be  observed  that 
by  E.  11  of  the  recent  rules  under 
the  Judicial  Trustees  Act,  1896,  see 
post,  Chap.  XXIII.,  a  judicial  trustee 
unnecessarily  retaining  trust  money 
in  his  hands  is  liable  to  pay  interest 
at  such  rate,  not  exceeding  5  per  cent., 
as  the  Court  may  fix.] 
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Under  what 
circumstances 
trustees  will  be 
charged  with 
extra  interest. 


Trustee  charged 
the  higher  rate  of 
interest  where 
gross  misoonduot. 


rate  (a).  It  is  still  the  rule  of  the  Court  that  a  trustee  who  employs 
trust  moneys  in  trade  or  speculative  transactions  must  account 
for  the  profit  he  makes  by  such  employment  or,  at  the  option  of 
the  cestuis  que  trust,  be  charged  with  interest  at  the  rate  of 
5  per  cent,  (b) ;  and  the  old  rate  of  interest  on  debts  has  not  been 
altered,  4  per  cent,  being  allowed  on  a  judgment  debt  (c). 

However,  as  we  have  seen  (d),  the  rate  of  3  per  cent,  instead  of 
4  per  cent,  has  been  adopted  in  applying  the  rule  for  the  adjust- 
ment of  the  relative  rights  of  tenant  for  life  and  remainderman, 
in  reference  to  the  conversion  of  reversionary  interests,  and  it 
seems  (e)  that  generally,  wherever  the  fair  measure  of  liability  is 
the  interest  obtainable  on  money  in  trust  investments,  interest  at 
3  per  cent,  will  be  computed.]  The  general  rule  holds  only  where 
it  does  not  appear  that  the  executor  has  made  greater  interest,  for 
the  Court  invariably  compels  the  executor  to  account  for  every 
farthing  he  has  actually  received  (/). 

12.  It  is  not  easy  to  define  the  circumstances  under  which  the 
Court  will  charge  executors  and  trustees  with  7nore  than  the 
ordinary  rate  of  interest,  or  with  compound  interest.  It  was 
laid  down  by  Sir  John  Eomilly,  M.E. :  1.  That  if  an  executor 
retain  balances  in  his  hands,  which  he  ought  to  have  invested, 
the  Court  will  charge  him  with  simple  interest,  at  4  per  cent. 
2.  That  if,  in  addition  to  such  retention,  he  has  committed  a 
direct  hrecich  of  trust,  or  if  the  fund  has  been  taken  by  him  from 
a  proper  state  of  investment,  in  which  it  was  producing  5  per 
cent.,  he  will  be  charged  with  interest  after  the  rate  of  5  per 
cent,  per  annum.  3.  That  if  in  addition  to  this,  he  has  employed 
the  moneys  so  obtained  by  him  in  trade  or  speculation,  for  his 
own  benefit  or  advantage,  he  will  be  charged  either  with  the 
profits  actually  obtained  from  the  use  of  the  money,  or  with 
interest  at  5  per  cent,  per  annum,  and  also  with  yearly  rests, 
that  is,  with  compound  interest  (g). 

13.  The  dicta  and  decisions  undoubtedly  seem  to  establish,  in 

(a)  Re  Davy,  (1908)  1  Ch.  (C.A.)      court ;  Hall  v.  Halld,  1  Cox,  138,  per 

Lord  Thurlow. 

{a)  Jones  v.  Foxall,  1  .'5  Beav.  392  ; 
and  see  Saltmarsh  v.  Barrett  (No.  2), 
31  Beav.  349  ;  [Gilbert  v.  Price,  W.  N. 
1878,  p.  117.  In  Jamaica  interest  at 
the  rate  of  6  per  cent,  per  annum  was 
allowed ;  De  Gordova  v.  Be  Cordova, 
4  App.  Gas.  692.  As  to  charging 
comj)ound  interest  where  there  is  an 
express  trust  for  acovimulation,  vide 
2iost,  p.  400]. 


6in 

[(6)  Re  Davis,  (1902)  2  Ch.  314.] 

[(c)  Re  Hunt,  (1902)  2  Ch.  (C.A.) 
318.] 

[(d)  Ante,  pp.  341,  342.] 

[(e)  See  the  cases  referred  to  ante, 
p.  397,  note  (c).] 

(/)  Forbes  v.  Ross,  2  Cox,  116,  per 
Lord  Thurlow  ;  Re  Hilliard,  1  Ves. 
jun.  90,  per  eunderiij  Hankeyv.  Garret, 
1  Ves.  jun.  239,  per  eundemj  Brown 
V.  Litton,  10  Mod.  21,  per  Lord  Har- 
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accordance  with  the  view  just  quoted,  that  an  executor  will  be 
charged  with  interest  at  the  higher  rate  where  he  is  guilty, 
not  merely  of  negligence,  but  of  actual  corruption  or  mis- 
feasance, amounting  to  a  wilful  breach  of  trust  (a).  Eut  in 
Attorney-General  v.  Alford  (b)  Lord  Cranworth  expressed  his 
disapprobation  of  charging  the  executor  with  a  higher  rate  of 
interest  by  way  of  penalty ;  and  laid  it  down  that  an  executor  was 
chargeable  only  with  the  interest  which  he  had  received,  or  which 
he  ought  to  have  received,  or  which  it  was  so  fairly  to  be  presumed 
that  he  had  received  that  he  was  estopped  from  saying  that  he 
did  not  receive  it.  And  it  was  subsequently  observed  by  V.  C. 
Wood  that  there  were  three  cases  where  the  Court  charged  more 
than  4  per  cent,  upon  balances  in  the  hands  of  a  trustee: — 1. 
Where  he  ought  to  have  received  more,  as  by  improperly  calling 
in  a  mortgage  carrying  5  per  cent.;  2.  Where  he  had  actvully 
received  more  than  4  per  cent. ;  and  3.  Where  he  must  be 
presumed  to  have  received  more,  as  if  he  had  traded  with  the 
money  (c).  But  in  a  subsequent  case.  Lord  Cranworth  offered 
some  explanatory  remarks  {d)  upon  the  notions  imputed  to  him. 
L.  J.  James,  however,  in  a  recent  case  (e),  approved  of  the 
doctrine  thought  to  have  been  laid  down  by  Lord  Cranworth, 
viz.  that  the  Court  had  no  jurisdiction  to  punish  an  executor  for 
misconduct  by  making  him  account  for  more  than  he  actually 
received,  or  which  it  presumed  he  did  receive,  or  ought  to  have 
received,  and  that  the  Court  was  not  a  Court  of  penal  jurisdic- 
tion. 

14.  Where   money  has  been  employed   in   trade,  the  rate   of  Money  used  in 
interest  has  been  almost  invariably  5  per  cent.  (/),  the  Court  *^ 

(a)  Tehhs  v.  Carpenter,  1  Mad.  306,  cutors  and  trustees  were  charged  5 
per  Sir  T.  Plumer  ;  Bick  v.  Motley,  2  per  cent,  on  thebalancein  their  hands, 
M.  &  K.  312  ;  Mmisley  v.  Garr,  4  V.  C.  Bacon  observing  that  if  a  man 
Beav.  53,  per  Lord  Langdale  ;  and  see  chooses  not  to  invest  money,  but 
Grackelt  v.  Bethune,  1  J.  &  W.  588;  pays  it  into  his  account  at  his  banker's. 
Docker  v.  Somes,  2  M.  &  K.  670 ;  he  borrows  it,  and  must  pay  5  per 
Munch  V.  Gockerell,  5  M.  &  Cr.  220  ;  cent,  from  the  date  of  the  payment  of 
Ex  parte  Ogle,  8  L.  R.  Ch.  App.  716  ;  the  testator's  debts  and  liabilities]. 
Hooper  v.  Hooper,  W.  N.  1874,  p.  174.  (d)  Mayor  of  Berwick  v.  Murray, 
But  see  Meader  v.  M'Cready,  1  Moll.  7  De  G.  M.  &  G.  519  ;  and  see  Town- 
US.  end  V.  Townend,  1  Giff.  212. 

(5)  4  De   G.   M.   &   G.  851,  852  ;  (e)  Vyse  v.  Foster,  8  L.  R.  Ch.  App. 

and  see  Vyse  v.  Foster,  8  L.  R.  Ch.  333  ;  affirmed  7  L.  R.  H.  L.  318.    But 

App.  333  ;  affirmed  7  L.  R.   H.   L.  see  Exparte  Ogle,  8  L.  R.  Ch.  App.  716. 

318.  (/)  Treves  v.  Tovmsliend,  1  B.  C.  C. 

(c)  Penny  v.   Avison,  3  Jur-   N.S.  384  ;  Rocke  y.  Hart,  11  Ves.  61,  per 

62  ;   a^d  see  Burdick  v.    Oarrick,   5  Sir  iW.  Grant ;   Heathcote  v.  Hulme, 

L.  R.  Ch.  App.  233  ;  [Price  v.  Price,  1  J.  &  W.   122,  see   134  ;   Attorney- 

42  L.  T.  N.S.  626  ;  but  see  Be  Jones,  General  v.  Solly,  2  Sim.  518 ;  Mouseley 

49  L.   T.   N.S.   91,  where  the   exe-  v.  Can-,  4  Beav.  53,  ycr  Lord  Langdale ; 
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presuming   every   business   to   yield   a    profit    to    that    amount. 

But  Lord  Thurlow,  in  one  case,  offered  an  inquiry  whether,  under 

the   circumstances,   such   a  rate  of  interest   might    not  be  too 

high    (a) ;    and    in    another,    where    an    executor    could    plead 

extenuating  circumstances,  4  per  cent,  only  was  charged  (6). 

Whether  simple        15.  Whether,  where  the  money  has  been  employed  in  trade, 

terest  eharo-eable  si«ip?«  or  compound  interest  shall,  as  a  general  rule,  be  charged, 

where  moneys      jg  ^  point  upon  wliich  the  decisions  are   in   conflict,  the   older 

used  by  executor  ,...  .,. 

or  trustee  in         authorities  pointing  to  Simple  interest  as  the  proper  measure  of 

*     ®'  liability,  and  the  more  recent  to  compound  interest.     The  earliest 

reported  case  in  which  a  trustee  who  had  used  trust  money  in 
trade  appears  to  have  been  charged  compound  interest  is  that  of 
Walker  v.  Woodward  (c).  The  late  Vice-Chancellor  of  England 
refused  to  charge  a  trustee  of  a  charity  estate,  who  had  used  the 
trust  moneys  in  carrying  on  his  trade,  with  compound  interest  (d) ; 
but  Sir  John  Leach  charged  an  executor  with  compound  interest 
under  similar  circumstances  (e),  and  in  other  later  decisions  Sir 
John  Eomilly,  M.E.,  in  accordance  with  the  rule  laid  down  by 
him  (as-  before  stated),  directed  an  account  with  rests  (/).  But 
in  a  later  case  still,  the  Court  of  Appeal  refused  to  direct  com- 
pound interest  (g).  [In  a  still  later  case  where  an  administratrix 
had  allowed  her  solicitor  to  receive  and  retain  the  dividends  on 
securities,  which  had  been  set  apart  for  an  infant  next  of  kin, 
she  was  decreed  to  account  for  the  dividends  with  interest  at 
3  per  cent,  with  half-yearly  rests,  on  the  ground  that  the 
administratrix  ought  to  have  had  the  dividends  invested  from 
time  to  time  in  Consols,  and  the  proceeds  would  have  formed  a 
common  fund  with  the  existing  securities,  and  the  dividends 
would  thus  have  been  invested  at  compound  interest  (h).] 
Trustee  neglect-  i5_  jf  a  testator  expressly  directs  an  accumulation  to  be  made, 
accumulate,^wUl  °  and  the  Gxecutor,  having  the  money  in  his  hands,  disregards  the 
be  charged  with    jniunction,    compound    interest    will    be    decreed    (i\     "Where 

compound  in-             -^                              ■'  ^  ' 

terest.                    Westove.r  v.   Cliapman,  1   Coll.   177  ;  (c)  1  Kuss.  107. 

Williams  v.   Powell,  15   Beav.   .461  ;  {d)  Attorney-General  v.  Solly,  2  Sim. 

Robinson  v.  Robinson,  1  De  G.  M.  &  518. 

G.  257  ;  Burdich  v.  Garrick,  5  L.  R.  (e)  Heighington  v.  Grant,  5   M.  & 

Ch.  App.  ^33  ;    [Re  Davis,  (1902)  2  Cr.  258  ;  2  Ph.  600. 

Ch.  314]:  (/)  Jones  v.  Foxall,  15  Beav.  388  ; 

(o)  Treves  v.  Townshend,  1  B.  C.  C.  Williams  v.  Powell,  Id.  561  ;  and  see 

384.  Walrond  v.  Walrond,  29  Beav.  586. 

(6)  Melland  v.   Gray,  2  Coll.  295  ;  ((/)  Burdick  v.  Garrick,  5  L.  R.  Ch. 

[and  so  in  M'Ardle  v.  Gaughan,  (1903)  App.  233. 

1  I.  R.   107,  where  a  husband  after  \th)  Gilroy  v.  Stephens,  51  L.  J.  N.S. 

his    wife's    death    carried    on    the  Ch.  834  ;  30  W.  R.  745.] 

Tjusiness  of  which  she  was  tenant  for  (i)  Raphael  v.  Boehm,  11  Ves.  92  ; 

life  ;  and  see  ante,  p.  397,  note  (c)].  13  Ves.  407,  590  ;  Dornford  v.  Born- 
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there  is  an  express  trust,"  said  Lord  Eldon,  "to  make  improve- 
ment of  the  money,  if  he  will  not  honestly  endeavour  to 
improve  it,  there  is  nothing  wrong  in  considering  him,  as  to  the 
principal,  to  have  lent  the  money  to  himself,  upon  the  same 
terms  upon  which  he  could  have  lent  it  to  others,  and  as  often 
as  he  ought  to  have  lent  it,  if  it  be  principal,  and  as  often  as  he 
ought  to  have  received  it  and  lent  it  to  others,  if  the  demand 
be  interest,  and  interest  upon  interest"  (a).  [If  the  accumula- 
tion be  directed  only  during  the  minority  of  the  cestuilqite  trust, 
with  a  direction  to  hand  the  fund  over  to  him  on  his  attaining 
21,  and  the  trustee,  after  the  determination  of  the  minority,  in 
lieu  of  paying  over  the  trust  funds,  retains  them  uninvested  or 
improperly  invested,  the  trustee  will  be  charged  with  compound 
interest  (h).  The  order  charging  the  compound  interest  may  be 
made  in  an  administration  action  although  no  allegation  of  wilful 
default  is  made  in  the  pleadings  (c).J 

17.  An  executor  will  not  in  general  be  charged  with  interest  Executor  not 
but  from  the  end  of  a  year  from  the  time  of  the  testator's  P^^^^J^I'^^  ^^j*?"^ 
decease.     "  It  frequently,''  said  Lord  Thurlow,  "  may  be  necessary  first  year  from 

0  i.        i.      1  1  -1.11  •   n      •      i.1      testator's  death, 

for  an  executor  to  keep  large  sums  m  his  hands,  especially  m  the 
course  of  the  first  year  after  the  decease  of  the  testator,  in  which 
case  such  necessity  is  so  fully  acknowledged,  that,  according  to 
the  constant  course  of  the  Court,  the  fund  until  that  time  is  not 
considered  distributable.  After  that,  if  the  Court  observes  that 
an  executor  keeps  money  in  his  hands  without  any  apparent 
reason,  but  merely  for  the  purpose  of  using  it,  then  it  becomes 
negligence  and  a  breach  of  trust,  the  consequence  of  which  is 
that  the  Court  will  charge  the  executor  with  interest"  {d). 

18.  It  will  be  observed  that,  in  the  preceding   cases,  trustees  No  interest  on 
and  executors  have  been  decreed  to  pay  interest  in  respect  only  never'^came    ^ 
of  moneys  actually  come  to  hand,  and  improperly  retained ;   for  to  hand, 
when  a  fund   has  never   been  received,  but  has  been  inexcusably 

left  outstanding  and  lost,  it  seems  the  Court  contents  itself  with 
holding  the  trustees  liable  for  the  principal,  without  enforcing 
against  them  the  equity,  that  as  the  fund,  if  got  in,  would  have 

ford,  12  Ves.  127  ;  Brovme  v.  Sansome,  [(o)  Re  Barclay,  (1899)  1  Ch.  674.] 

1  M'Clel.  &  Younge,  427  ;   Knott  v.  (d)  Forbes  v.  Boss,  2  Cox,  115  ;  and 


16  Beav.   77  ;   Pride  v.  Fooks,  see  the  observations  of  Sir  A.  Hart, 

2  Beav.  430  ;  Wilson  v.  Peake,  3  Jur.  in   Flanagan  v.  Nolan,  1  Moll.   85  ; 

N.S.  155  ;  [Be  Barclay,  (1899)  1  Cli.  and  see  Moyle  v.  Moyle,  2  R.  &  M. 

674].  710;    Johnson  v.  Newton,   11    Hare, 

(a)  Raphael  v.  Boehm,  11  Ves.  107  ;  160 ;  Hughes  v.  Evipson,  22  Beav.  183  ; 

and  see  S.  C.  13  Ves.  411.  Johnson  v.  Prendergast,  28  Beav,  480, 

[{b)ReEmmet'sEstate,n  Ch.  D.  142.] 
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Mistake. 


become  productive,  the  trustees  ought  further  to  be  charged  with 
interest  (a). 

19.  Where  an  executor,  under  a  mistaken  impression  of  the 
law,  but  acting  iond  fide,  retained  one-third  of  the  residue  him- 
self, and  paid  two-thirds  to  his  co-executors,  he  was  held 
accountable  to  the  person  entitled  for  the  whole,  but  with 
interest  only  upon  the  one-third  retained  by  himself  (&).  [But 
this  case  has  been  questioned  on  the  ground  that  the  executor 
ought  to  have  been  dealt  with  as  if  he  had  improperly  retained 
the  money  in  his  own  hands,  on  the  principle  that  where  a 
trustee  has  made  an  improper  payment,  he  is  still  regarded  in 
equity  as  having  the  money  in  his  own  hands,  and  that  accord- 
ingly the  executor  should  have  been  held  accountable  for  interest 
on  the  whole  fund  (c).] 


SECTION   VI 


OF  THE   DISTRIBUTION   OF   THE   TRUST   FUND 


Mistake  as  to 
rights  is  at  the 
expense  of 
the  trustee. 


Quasi  trustees. 


First.  Where  the  distribution  is  made  without  the  intervention 
of  the  Court. 

1.  It  is  incumbent  upon  the  trustee  to  satisfy  himself  beyond 
doubt,  before  he  parts  with  the  possession  of  the  property,  who 
are  the  parties  legallj'  and  equitably  entitled  to  it.  He  must 
therefore  attend  to  all  claims  of  which  he  has  notice ;  and  he 
may  compel  all  persons  who  claim  to  be  cestuis  que  trust  to  set 
forth  their  title  (d). 

2.  The  necessitj'  of  seeing  that  the  trust  money  reaches  the 
proper  hand  is  obligatory,  not  only  on  trustees  regularly  invested 
with  the  character,  but  on  all  persons  having  notice  of  the  equities, 
as  if  A.  lend  a  sum  to  B.,  and  B.  afterwards  discovers  that  it  is 
trust  motley,  he  cannot  pay  it  back  to  A.  unless  A.,  as  trustee,  had 
a  power  of  signing  a  receipt  for  it  (e). 


{a)  TebbsY.  Carpenter,  1  Mad.  290 ;  and 
see  Lowson  v.  Copeland,  2  B.  C.  C.  156. 

(6)  Saltmarsh  v.  Barrett  (No.  2),  31 
Beav.  349  ;  but  aee  Attorney-General 
V.  Kohler,  8  Jur.  N.S.  467  ;  9  H.  L.  C. 
655  ;  Sliaw  v.  Turbett,  14  Ir.  Ch.  Rep. 
476. 

[(c)  Be  Hulkes,  33  Ch.  D.  552  ;  At- 
torney-General V.  Kohler,  9  H.  L.  C. 
654  ;  and  see  Blyth  v.  Fladgate,  (1891) 
1  Ch.  337,  351.] 

(d)  Hurd  V.  JJiirst,  9  L.  R.  Ch.  App, 


762 ;  [and  see  Davis  v.  Hutchings, 
(1907)  1  Ch.  356,  where  trustees 
having  paid  a  share  of  residue  to 
their  solicitor  on  his  mere  statement 
that  he  was  the  assignee  of  it,  and 
without  inquiry  as  to  his  title,  were 
held  liable ;]  and  see  post,  p.  403, 
note  (d). 

(e)  Sheridan  v.  Joyce,  7  Ir.  Eq. 
Rep.  115.  As  to  powers  of  trustees  to 
sign  receipts,  see  ante,  p.  326. 
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3.  As  to  persons  claiming  directly  under  the  instrument  Derivative 
creating  the  trust,  or  their  real  or  personal  representatives,  the  ^'^"'*'^^' 
trustee  has  express  notice  of  the  rights  of  parties,  and  must 
regulate  his  conduct  accordingly.  But  other  interests  may  grow 
out  of  and  be  grafted  upon  the  original  trust,  as  by  appointment 
under  a  power  or  by  assignment,  and  these  the  trustee  cannot 
know  except  by  express  or  implied  notice  subsequent  to  the 
creation  of  the  trust.  Thus,  a  fund  is  settled  upon  trust  for  A. 
for  life,  with  remainder  to  such  one  or  more  of  his  children  as 
A.  shall  appoint,  and  in  default  of  appointment  for  his  children 
equally.  Here  A.  may  exercise  the  power  by  appointing  to  some 
one  child  exclusively,  or  a  child  may  assign  his  share  to  a  stranger. 
In  such  cases  the  trustee  must  use  his  best  endeavours  to 
ascertain  who  are  the  persons  equitably  entitled,  as  he  is  always 
in  danger  of  being  affected  by  constructive  notice.  But  if  a 
trustee  has  no  express  notice  and  cannot  be  affected  by  con- 
structive notice,  and  he  pays  at  the  proper  time  to  the  person 
primd  facie  entitled  under  the  original  instrument,  he  cannot 
afterwards  be  made  to  account  over  again  to  the  person  claiming 
under  the  derivative  title  (a),  and  therefore  a  trustee  under  such 
circumstances  was  held  not  to  be  justified  in  paying  the  fund  into 
Court  under  the  Trustee  Belief  Act  (&). 

[4.  If  the  cestui  que  trust  is  sui  juris  and  absolutely  entitled  [Improvident 
to  the  trust  fund,  the  trustees  are  not  justified  in  withholding '''''"'  *"'  ^'""'^'^ 
payment  on   the  ground   that   the   beneficiary  intends   to   deal 
improvidently  with   the  fund,  and  if  they  do  so  they   will  be 
liable  for  the  costs  of  an  action  to  enforce  payment  (c).] 

5.  After  notice  of  an  assignment  the  trustee  cannot  safely  pay  Assignment, 
either  principal  or  interest  to  the  assignor  {d),  though  the  assign- 
ment be  by  way  of  mortgage  only,  for  though  a  mortgagor  in 
possession  of  real  estate  is  not  accountable  for  the  rents  until 
notice  of  the  mortgagee's  intention  to  enter,  it  cannot  be  assumed 
that  the  like  rule  will  apply  to  personal  estate  in  the  hands  of  a 
trustee,  as  to  which  it  has  been  said  that  the  act  of  giving  notice 
to  the  trustee  is  equivalent  to  taking  possession  («).     [And  it 

{a)  Gothay  v.  Sydenham,  2  B.  0.  0.  [(c)  De  Burgh  v.  M'GUntock,  11  L. 

391  ;  Phipps  V.  Lovegrove,  16  L.  R.  R.  Ir.  220  ;  and  see  Re  Selot's  Trusts, 

Eq.   80;    Williams   v.    Williams,    17  (1902)  1  Ch.  488  (the  case  of  a  French 

Ch.  D.  437, 443  ;  Leslie  v.  Baillie,  2  Y.  "  prodigal "),  post,  p.  433.] 

&  C.  C.  C.  91.     In  the  latter  case  the  (d)  Cresswell  v.  Dewell,  4  Giff.  460  ; 

effect  of  the  marriage  by  the  operation  [and  see  Mack  v.  Postle,  (1894)  2  Ch. 

of  a  forsign  law,  may  be  regarded  as  449]. 

equivalent  to  an  assignment  of  which  (e)  See  Loveridge  v.  Cooper,  3  Rnss. 

the  trustee  had  not  notice.  58  ;  [Ward    v.   Buncombe,  (1893)  A. 

(6)  Re  Gull's  Trusts,  20  L.  R.  Eq.  C.  369  ;  Mack  v.  Postle,  ubi  sup.,  and 

561.                                 •  post,  Chap.  XXYHI..  s.  1]. 
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Impeachable 
deeds. 


Assignment  with 
receipt  clause. 


Death  of  ceskii 
que  trust. 


Divorce  of 
cestui  que  trust. 

[Protection 
order.  ] 


has  been  held  that  where  a  first  mortgagee  of  a  leasehold  house 
had  notice  of  a  second  charge,  and  the  property  was  subsequently 
sold  by  the  mortgagor,  and  the  first  mortgagee  concurred  in  the 
sale,  and  allowed  the  balance  of  the  purchase-money  after  satis- 
fying his  mortgage  to  be  paid  to  the  mortgagor,  he  was  liable  to 
the  second  mortgagee  (a).] 

6.  An  assignment  is  sometimes,  though  not  void  per  se,  yet  of 
an  impeachable  character,  as  where  there  is  a  suspicion  of  the 
undue  exercise  of  parental  influence.  In  these  cases  it  is  con- 
ceived that  while  the  deed  remains  unimpeached,  the  trustee  may 
safely  act  on  the  assumption  of  its  validity  (&). 

7.  If  the  assignment  confer  on  the  assignee  a  power  of  signing 
receipts,  the  production  of  the  deed  with  a  receipt  entitles  the 
assignee  to  call  for  payment  without  tendering  a  release  (c),  [but 
not  to  payment  of  the  whole  of  a  fund  assigned  by  way  of 
mortgage,  without  regard  to  subsequent  incumbrances  of  which 
the  trustee  has  notice  (d)]. 

8.  If  the  cestui  qtte  trust  be  dead  the  trustee  must  pay  to  his 
personal  representative,  and  if  he  mix  himself  up  with  questions 
arising  out  of  the  cestui  que  trust's  will,  and  so  refuse  to  pay  to 
the  personal  representative,  he  will  be  saddled  with  the  costs  of 
a  suit  for  recovery  of  the  fund  (e). 

9.  If  the  cestui  que  trust  be  a  feme  formerly  married,  but 
whose  marriage  has  been  dissolved  (/),  or  there  has  been  a 
judicial  separation  (g),  [or  a  protection  order  (/i),]  the  chose  en 
action,  though  it  accrued  in  right  before  the  dissolution  of  mar- 
riage, or  the  separation,  [or  protection  order,]  is  payable  to  the 
wife  just  as  if  the  husband  had  previously  died.  [In  every  case 
of  judicial  separation  the  wife,  from  the  date  of  the  decree  and 
whilst  the  separation  continues,  is  to  be  considered  as  a.  feme  sole 
with  respect  to  property  "  which  she  may  acquire  or  which  may 


[{a)  West  London  Commercial  Banlc 
V.  Reliance  Permanent  Building  Society, 
27  Ch.  D.  187  ;  29  Ch.  D.  (C.A.)  954  ; 
b\it  see  Noyes  v.  Pollock,  32  Ch.  D. 
(C.A.)  53.] 

(6)  See  Beddoes  v.  Pugh,  26  Beav. 
407  ;  and  post.  Chap.  XXVII.  s.  I. 

(c)  Foligno's  Mortgage,  32  Beav.  131. 

[(d)  Re  Bell,  (1895)  1  Ch.  (C.A.)  1  ; 
and  see  Hockey  v.  Western,  (1898) 
1  Ch.  (C.A.)  350  ;  Re  Lloyd,  (1903) 
I  Ch.  (C.A.)  385,  403  {per  Stirling, 
L.  J.).] 

(e)  Smith  v.  Bolden,  33  Beav.  262. 

(/)  Welh  V.  Malhon,  31  Beav.  48  ; 
Wilkinson  v,  Gibson,  4  L.  R.  Eq.  162  ; 


and  see  Fitzgerald  v.  Chapman,  I  Ch. 
D.  563  ;  [Allcard  v.  Walker,  (1896)  2 
Ch.  369,  384]. 

{g)  Johnson  v.  Landa;  7  L.  E.  Eq. 
228. 

[(h)  Under  the  Matrimonial  Causes 
Acts,  1857,  1858,  and  1878,  20  &  21 
Vict.  0.  85,  ss.  21,  25  ;  21  &  22  Vict, 
c.  108,  s.  8  ;  41  Vict.  c.  19,  s.  4  ;  Gooke 
V.  Fuller,  26  Beav.  99  ;  Re  Coward  and 
Adam's  Purchase,  20  L.  R.  Eq.  179  ; 
Nicholson  v.  Drury  Buildings  Estate 
Company,  7  Ch.  D.  48  ;  Norton  v. 
Molloy,  7  L.  R.  Ir.  287,  under  the 
corresponding  Act  relating  to  Ireland 
28  Vict.  c.  43.] 
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come  to  or  devolve  upon  her,"  and  such  property  may  be  dis- 
posed of  by  her  as  a,  feme  sole  (a),  the  intention  and  effect  of  the 
Act  being  to  put  the  wife,  during  all  the  time  that  the  decree  is  in 
force,  in  the  same  position  as  if  the  husband  were  dead  (b) ;  but  this 
enactment  does  not  apply  to  property  to  which  the  wife  was 
entitled  in  possession  at  the  date  of  the  decree,  so  that  a  restraint 
on  anticipation  by  her  affecting  any  such  property  will  continue 
notwithstanding  the  separation  (c) ;  and  where  a  protection  order  is 
made  in  case  of  desertion,  the  like  consequences  follow  as  from  the 
date  of  the  desertion  (d).  In  both  of  these  cases  property  of  or  to 
which  the  wife  is  possessed  or  entitled  in  remainder  or  reversion  at 
the  date  of  the  desertion  or  decree  (as  the  case  may  be)  is  to  be 
included  in  the  protection  given  by  the  order  or  decree  (e) ;  but 
in  the  case  of  a  protection  order  on  the  ground  of  assault  the 
order  is  to  have  the  same  effect  in  all  respects  as  a  decree  for 
separation  on  the  ground  of  cruelty,  and  the  protection  will  only 
commence  as  at  the  date  of  the  order.  On  the  resumption  of 
cohabitation,  which  puts  an  end  to  all  the  effects  of  a  separation 
(/) ,  the  property  belongs  to  the  feme  for  her  separate  estate  (g). 
And  property  acquired  by  a  feme  after  a  decree  for  judicial 
separation  and  while  the  decree  continues  in  force,  is  not  bound 
by  a  covenant  to  settle  after  acquired  property  to  accrue  during 
the  coverture  (h) ;  and  as  the  object  of  such  a  covenant  is  to 
exclude  the  husband,  it  will  not  be  effectual  as  to  property  of  the 
wife  acquired  by  her  during  the  separation,  and  therefore  not 
"  during  the  coverture  "  within  the  meaning  of  the  covenant ;  but 
it  will  be  otherwise  as  to  property  reversionary  at  the  date  of 
the  settlement,  which  falls  into  possession  during  the  separa- 
tion (i). 

The  life  interest  of  a  husband  in  property  of  his  wife  is  not 
necessarily  forfeited  by  a  dissolution  of  the  marriage  on  the 
ground  of  his  misconduct  (j);  but  where  a  life  interest  was  given 
to  the  testator's  son,  with  remainder  to  any  wife  of  the  son  for 
her  life,  and  he  married  a  woman  who  was  divorced  from  him  on 

[(a)  20  &  21  Vict.  c.  85,  s.  25.]  18  Q.  B.  D.  778,  782.] 

1(b)  Guenod  v.  Leslie,  (1909)  1  K.  B.  [(g)  Re  Emery's  Trusts,   50   L.   T. 

(C.A.)  830.]  N.S.  197  ;  32  W.  E.  357  ;  20  &  21 

[(c)  JVmte  V.  Morland,  38   Oh.  D.  Vict.  c.  85,  s.  25.] 

(O.A.)  135,  and  so  as  to  the   wife's  [{h)  Dawes    v.    Greyhe,   30   Ch.   D. 

contracts  in  fieri  at  the  date  of  the  500.] 

decree  :  Re  Wingfield  &  Blew,  (1904)  \(i)  Davenport  v.  Marshall,  (1902)  1 

2  Oh.  (C.A.)  665.]  Ch.  82.] 

'(d)  20  &  21  Vict.  c.  85,  s.  21.]  [(j)  Fitzgerald  v.  Chapman,  1  Ch.  D. 

'(e)  21  &  22  Vict.  c.  108,  s.  8.]  563  ;   Burton  v.  Sturgeon,   2   Ch.   D. 

[if)  Nicol  V.  Nicol,  31  Ch.  D.  (C.A.)  318.] 
524,  526  ;  and  see  Haddon  v.  Haddon, 
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Right  of 
surviving  trustee 
to  have  another 
trustee 
appointed. 

Advice  of 
counsel. 


Foreign  law. 


his  petition,  and  died  without  marrying  again,  the  woman  was 
held  not  entitled  to  a  life  interest  (a).] 

10.  If  a  surviving  trustee  be  placed  in  an  emharrassing  situation 
as  regards  the  distribution  or  management  of  the  fund,  it  is  said 
that  he  has  a  right  to  ask  for  the  appointment  of  a  new  trustee 
to  assist  him  by  his  counsel  (&). 

11.  If  through  any  misapprehension  on  the  part  of  the  trustee, 
or  the  ill  advice  of  his  counsel,  the  trust  money  finds  its  way  into 
a  channel  not  authorised  by  the  terms  of  the  trust,  the  trustee  will 
be  held  personally  responsible  for  the  misapplication  to  the  parties 
who  can  establish  a  better  claim.  "  I  have  no  doubt,"  said  Lord 
Eedesdale,  upon  one  occasion,  "  the  executors  meant  to  act  fairly 
and  honestly,  but  they  were  misadvised  ;  and  the  Court  must  pro- 
ceed, not  upon  the  improper  advice  under  which  an  executor  may 
have  acted,  but  upon  the  acts  he  has  done.  If  under  the  best 
advice  he  could  procure  he  acts  wrongly,  it  is  his  misfortune  ;  but 
public  policy  requires  that  he  should  be  the  person  to  suffer  "  (c). 

In  one  case  where  a  testator  had  executed  a  promissory  note 
in  Switzerland  for  600?.,  but  by  a  counter-note  executed  shortly 
after  it  was  declared  that  400Z.  only  was  due  upon  valuable 
consideration,  but  a  Swiss  Court,  upon  proceedings  taken  there 
had  awarded  the  payment  of  the  whole  600?.,  and  the  executor 
in  England  (though  by  our  law  but  400?.  was  demandable)  had 
discharged  the  whole  amount,  Lord  Alvanley  observed :  "  If  the 
executor  had  taken  advice,  and  been  advised  by  any  gentleman 
of  the  law  in  this  country  that  he  was  bound  to  make  this 
payment,  I  would  not  have  held  him  liable,  for  I  will  not  permit  a 
testator  to  lay  a  trap  for  his  executor,  by  doing  a  foolish  act 
which  may  mislead  him  "  {d).  But  these  remarks  were  addressed 
to  the  special  circumstances  of  the  case,  and  must  not  be  taken 
as  impugning  the  general  rule. 

12.  Every  executor  is  taken  to  know  the  law  of  his  country. 


[(a)  Be  Morrieson,  40  Oh.  D.  306, 
per  Kay,  J.,  dissenting  from  BuUmore 
V.  TVynter,  22  Ch.  D.  619.] 

(6)  Livesay  \.  O'Hara,  14  Ir.  Oh. 
Rep.  12. 

(c)  Doyle  v.  Blake,  2  Sch.  &  Lef. 
243  ;  and  see  Re  Knight's  Trusts,  27 
Beav.  49  ;  Urch  \:  JFallcer,  3  M.  &  Or. 
705,  706  ;  Turner  v.  Maule,  3  De  G. 
&  Sm.  497  ;  Peers  v.  Geeley,  15  Beav. 
209  ;  Ex  parte  Norris,  4  L.  R.  Oh. 
App.  280.  [Re  Jackson,  44  L.  T.  N.S. 
467.]  In  BouUoH  v.  Beard,  3  De  G. 
M.  &  G.  608,  the  fact  that  the  trustees 


had  acted  upon  the  advice  of  counsel, 
though  stated  at  the  bar,  was  not  in 
evidence,  which  may  account  for  the 
silence  of  the  L.JJ.  upon  this  point 
in  their  judgments. 

(d)  Vez  V.  Emei-y,  5  Ves.  141.  As 
to  the  effect  in  reference  to  costs,  of 
acting  under  advice  of  counsel,  see 
Angier  v.  Stannard,  3  M.  &  K.  566  ; 
Vevey  v.  Thornton,  9  Hare,  232  ;  Field 
V.  Donoughmore,  1  Dru.  &  War.  234  ; 
[Stott  V.  Milne,  25  Ch.  D.  (C.A.)  710  ; 
Re  Beddoe,  (1893)  1  Ch.  547  ;  ante,  p. 
231,  note  («)]. 
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but  otherwise  as  to  foreign  laws.  Thus,  where  a  legacy  was  given 
to  a  married  woman  domiciled  in  Scotland,  and  before  payment 
of  the  legacy  the  husband  died,  and  the  executors  of  the  testator 
paid  the  legacy  to  the  wife,  and  the  executors  of  the  husband 
afterwards  sued  the  executors  of  the  testator  for  the  same  legacy 
on  the  ground  that,  by  the  law  of  Scotland  where  the  wife  was 
domiciled,  the  chose  en  action  did  not  survive  as  by  the  law  of 
England  to  the  wife,  but  passed  to  the  representatives  of  the 
husband,  it  was  held  that  the  executors  were  not  bound  to  know 
the  law  of  Scotland,  and  that  as  they  had  acted  according  to  the 
primd  facie  line  of  their  duty  and  the  ordinary  practice,  and 
express  notice  to  them  of  the  law  of  Scotland  had  not  been 
proved,  they  were  not  answerable  (a). 

13.  As  personal  property  is  regulated  by  the  law  of  the  domicile.  Foreign  domicile, 
the  trustee,  if  a  cestui  que  trust  be  domiciled  abroad,  should  be 
careful  how  he  deals  with  the  interest  of  that  cestui  que  trust. 
By  the  law  of  some  countries  a  male  does  not  attain  majority  till 
twenty-two,  but  a  female  at  seventeen  (b)  ;  and  in  other  countries, 
as  in  Scotland,  infants  above  the  age  of  puberty  (fourteen  in  males, 
and  twelve  in  females)  can  with  their  curators  give  valid  receipts 
for  debts  and  legacies  (c).  In  some  countries  the  wife  has  an 
equity  to  a  settlement,  and  in  others  (as  in  Denmark)  she  has 
not  (d).  [In  the  State  of  New  York,  the  wife  is  entitled  to  a 
legacy  or  distributive  share,  as  if  she  were  sole  (e).]  In  Australia, 
the  Court  pays  the  money  of  a  married  woman  to  the  husband, 
without  examination  of  the  wife  (/).  If  the  trustee  has  no  notice 
of  the  difference  between  the  two  laws,  he  might  not  be  liable, 
but  the  safer  course  would  be  to  make  inquiry. 

14  It  often  happens  that  a  cestui  que  trust  has  gone  abroad  and  Presumption  of 
has  not  been  heard  of  for  seven  years,  and  in  that  case  the  law 
presumes  for  certain  purposes  that  the  person  was  dead  at  the  ex- 
piration of  the  seven  years,  but  not  that  he  died  at  any  particular 
moment  of  that  period  (g).  But  as  the  fact  of  death  is  presumed 
only,  the   conclusion   of   law  may  be   rebutted   by   explanatory 

(a)  LesUev.Baillie,2Y. &G.C.G.91.  (/)  Be  Swift's  Trusts,  W.  N.  1872, 

(b)  Be  Hellman's  Will,  2  L.  E.  Eq.      p.  195. 

363  ;  and  see  Be  Blithman,  2  L.  R.  Eq.  {g)  Dunn  v.  Snowden,  2  Dr.  &  Sm. 

23  ;  [Donohoe  v.  Donohoe,  19  L.  R.  Ir.  201  ;  Lamb  v.  Orton,  '6  Jur.  N.S.  61  ; 

349].  Doe  v.  Nepean,  5  B.  &  Ad.  86  ;  [Beg.  v. 

(c)  Be   Grichton's  Trusts,   24   L.  T.  Tolson,  23  Q.  B.  D.  168,  183  ;]  and  see 
267.                       ^  Sillick  v.  Booth,  1  Y.  &  C.  C.  C.  117  ; 

(d)  Dues  V.  Smith,  Jac.  544.  Be  Phene's  Trust,  5  L.  E.  Ch.  App. 
[(e)  Be  Lett's   Trusts,  7  L.    E.    Ir.      139  ;  [Be  Rhodes,  36  Ch.  D.  586  ;  and 

132.]  see  Be  Walker,  7  Ch.  120]. 
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circumstances  (a) ;  [and  the  onus  of  proving  at  what  particular  time 
the  death  took  place  lies  with  the  person  asserting  a  right  depend- 
ing on  the  death  having  occurred  at  that  time  (&) ;  and  there  is  no 
presumption  of  death  ivitJiout  issue,  but  the  fact  must  be  proved 
by  proper  evidence  (c)].  Should  the  person  afterwards  re-appear 
in  fact,  he  may  assert  his  right  (d) ;  and  accordingly,  where  the 
Court  pays  out  money  on  presumption  of  death,  it  requires  the 
recipient  to  give  security  to  refund  it  if  necessary  (e).  It  is 
evident,  therefore,  that  a  trustee  in  pais — that  is,  out  of  Court — 
cannot  safely  pay  at  the  expiration  of  the  seven  years,  but  must 
accumulate  the  fund  until  he  is  satisfied  of  the  actual  death,  or  a 
sufficient  indemnity  is  offered,  or  the  sanction  of  the  Court  has 
been  obtained  (/). 
Mistake.  15.  [Iq  one  case  it  was  held  by  Sir  J.  Eomilly,  M.E.,  that] 

if  an  executor  or  trustee  has  made  a  wrong  payment,  and  is 
afterwards  obliged  to  pay  over  again  to  the  person  rightfully  en- 
titled, he  is  not  chargeable  with  interest,  provided  the  erroneous 
payment  was  a  bond  fide  mistake  {g),  [but  this  decision  has  not 
been  acquiesced  in,  and  seems  not  to  be  reconcilable  with  principle 
or  the  current  of  authority  (Ji),  but]  of  course  a  wrongful  payment 
of  interest  will  not  create  in  the  payee  a  right  to  the  principal, 
for  no  wrong  can  create  a  right  (i).     The  trustee  of  a  creditors' 

(a)  Bowden  v.  Henderson,  2  Sm.  &  Braddall,  7  Ir.  R.  Eq.  30  ;  6  Ir.  R.  Eq. 

G.  360  ;  [and  see  Prudential  Assurance  352. 

Company  v.   Edmonds,   2   App.    Cas.  (e)   Dowley    v.    Winfield,   14  Sim. 

487].  277  ;  Cuthhert  v.  Furrier,  2  Ph.  199  ; 

[(6)  Be  Fhene's  Trust,  5  L.  R.  Ch.  and    see    Davies    v.    Otty,    35    Beav. 

App.  139  ;  Be  Lewes'  Trusts,  6  L.  R.  208. 

CL  App.  356  ;  Be  Oorbishley's  Tricsts,  (/)  See  Be  Phene's  Trust,  5  L.  R. 

14  Ch.  D.  846  ;  and  see  Be  Benjamin,  Ch.  App.  139  ;  Hickman  v.  Upsall,  20 

(1902)  1  Ch.   723,  where  the  Court,  L.  R.  Eq.   136.     [As  to  the  circum- 

without  making  any  declaration  as  to  stances  under  which  the  Court  will 

the  date  of  the  death  of  the  person  order  payment  on  the  presumption 

who  was  presumed  to  be  dead,  simply  that  a  woman  is  past  child-bearing, 

directed  that,  in  the  absence  of  evi-  see   Dan.  Ch.  Pr.   7th   ed.    p.    1492, 

dence  that  he  survived  the  testator,  note  ;    Taylor  on  Evidence,  p.  129  ; 

the  trustees  were  to  be  at  liberty  to  Seton  on  Judgt.  6th  ed.  p.  1657  ;  Be 

distributehisshareon  the  footing  that  White,  (1901)  1  Ch.  750  (the  case  of 

he  had  predeceased  the  testator  ;  and  a  widow)  ;  Be  Hocking,  (1898)  2  Ch. 

Be  Aldersey,  (1905)  2  Ch.  181  where,  (C.A.)  567  ;  Be  ThornUll,  (1904)  W.  N. 

an  order  having  been  made  that  a  (C.A.)  112.     As  to  evidence  of  death 

beneficiary  was  to  be  presumed  to  be  of  a  person  who  was  missed   on  a 

dead  at  the  expiration  of  seven  years  ci'oss-channel  steamer,  see  Be  Walker's 

from  the  date  when  he  disappeared,  Estate,  (1909)  P.  115.] 

it  was  held  that  the  onus  was  on  his  (</)  Saltmarsh  v.  Barrett  (No.  2),  31 

representative  to  prove  that  he  sur-  Beav.  349. 

vived  the  period  when  he  was  last  [(/i)  Be  Hulkes,   33    Ch.    D.   552  ; 

heard  of.]  Attorney-General  v.  Kohler,  9  H.  L.  C. 

[(c)  Be  Jackson,  (1907)  2  Ch.  354.]  654.] 

(d)  Woodhouselee    v.   Dalrymple,   9  (i)  Bemnant  v.  Hood,  2  De  G.  F.  & 

W.  R.  475,  564  ;  and  see  Monckton  v.  J.  404. 
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deed  made  a  mistake  in  payment  arising  out  of  a  misapprehension 
of  the  law,  which  at  that  time  was  not  clear,  and  the  Court  held 
that  as  he  had  acted  bond  fide  and  was  not  a  mere  trustee,  but 
filled  a  quasi  judicial  position,  he  could  not  be  made  accountable 
to  the  creditors,  who  were  left  to  recover  the  amount  from  the 
person  wrongfully  paid  (a). 

[16.  If  an  executor  or  trustee  pay  the  income  of  a  trust  fund  to  [Income  Tax.] 
the  cestui  que  trust  for  several  years  without  deducting  the  income 
tax,  he  will  not  be  allowed  afterwards  to  deduct  the  amount  of 
such  income  tax  on  the  past  payments  from  future  accretions  of 
income  (h);  and  where  trustees  paid  annuities  without  deducting 
income  tax,  they  were  liable  to  the  trust  estate  in  respect  of  the 
overpayment  (c).] 

17.  As  a  trustee  cannot  be  expected  to  part  with  the  fund  Claim  by 
unless  the  right  of  the  cestui  que  trust  be  undisputed,  if  a  third 
person  claim  improperly,  or  refuse  to  say  whether  he  claims  or 

not  in  a  case  where  the  trustee  has  a  right  to  ask  the  question, 
such  third  person  will  make  himself  amenable  to  costs  {d)\  [but 
where  a  share  in  a  trust  fund  has  been  assigned,  the  trustee,  on 
distributing,  has  no  right  to  require  delivery  of  the  assignment 
and  other  documents  to  him,  before  paying  the  assignee  (e)]. 

18.  In  cases  where  there  exists  a  mere  shadow  of  doubt  as  to  Bond  of 
the  rights  of  the  parties  interested,  and  it  is  highly  improbable  i"'i^'"°ity- 
that  any  adverse  claim  will,  in  fact,  be  ever  advanced,  the  pro- 
tection of  the  trustee  may  be  provided  for  by  a  substantial  bond 

of  indemnity.  In  general,  however,  a  bond  of  indemnity  is  a  very 
unsatisfactory  safeguard,  for  when  the  danger  arises,  the  obligors 
are  often  found  insolvent,  or  their  assets  have  been  distributed. 
And  if  the  bond  be  to  indemnify  against  a  breach  of  trust,  the 
Court  is  not  disposed  to  show  mercy  towards  a  trustee  who  admits 
himself  to  have  wilfully  erred  by  having  endeavoured  to  arm 
himself  against  the  consequences  (/). 

[19.  It  oftens  happens  that  a  testator  engaged  in  trade  gives  [Option  to  pur- 
an  option  to  a  son  to  purchase  his  business,  and  empowers  his  ^us^ness!]  °'^° 

(a)  Ex  parte  Ogle,  8  L.  R.  Ch.  App.  Statute  of  Frauds ;  Wildes  v.  Budlmo, 

711.  19  L.  R.  Eq.  198.     [If  the  trustee  is 

1(b)  Gurrie  v.    Goold,  2   Mad.   163,  also  a  beneficiary,  and  the  bond  is  in- 

and  as  to  deduction  of  income  tax,  tended   to   operate  in  his  favour  as 

see  ante,  p.  120.]  such  beneficiary,  express  words  will 

Uc)  Be  Sharp,  (1906)  1  Ch.  793.]  be  necessary,  as  primd  facie  such  a 

(d)  See  Be  Primrose,  23  Beav.  590  ;  bond  extends  only  to  indemnity  from 

Lonergan  v.  Stourton,  11  W.  R.  984.  demands  against  the  trustee  as  such  ; 

[(e)  Be  Palmer,  (1907)  1  Ch.  486.]  Evans  v.   Bemjon,  37   Ch.  D.  (C.A.) 

(/)  A  verbal  promise  of  indemnity  329.] 
has  been  held  not  to  be  within  the 
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Authority  from 
the  cestui  que 
trust  to  receive 
the  money. 


Genuineness  of 
the  authority. 


Mortgage  forged 
by  trustee's 
solicitor. 


trustees  to  accept  the  bond  of  the  son  as  security  for  payment 
of  the  purchase  money  by  instalments.  Where  such  an  option 
is  exercised,  it  may  be  proper  for  the  trustees,  on  transferiring 
the  business  and  chattels,  to  reserve  a  lien  for  the  unpaid  pur- 
chase money.  A  clause  in  an  agreement  conferring  such  a 
lien  was  held  to  operate  as  a  bill  of  sale  within  sects.  4  and 
8  of  the  Bills  of  Sale  Act,  1878,  and,  not  having  been  registered, 
was  void  as  against  the  trustee  in  the  subsequent  bankruptcy 
of  the  son  (a).] 

20.  When  the  trustee  is  satisfied  as  to  the  parties  rightfully 
entitled,  he  may  pay  the  money  either  to  the  parties  themselves, 
or  to  an  agent  empowered  by  them  to  receive  it;  and  the 
authority  need  not  be  by  power  of  attorney,  or  by  deed,  or  even 
in  writing.  The  trustee  is  safe  if  he  can  prove  the  authority 
however  communicated.  But  a  trustee  would  not  be  acting 
prudently  if  he  parted  with  the  fund  to  an  agent  without  some 
document,  producible  at  any  moment,  by  which  he  could  establish 
the  fact  of  the  agency. 

21.  The  trustee  must  look  well  to  the  genuineness  of  the  autho- 
rity, for  if  he  pay  to  a  wrong  party  it  will  be  at  his  own  peril. 
Thus,  where  A,,  possessed  of  lOOOZ.  Million  Bank  stock,  employed 
B.,  a  broker,  to  receive  the  dividends  for  her,  and  B.  forged  a  letter 
of  attorney  authorising  him  to  sell  the  stock,  and  a  sale  was  effected 
accordingly,  it  was  decreed  by  Lord  Northington  that  the  company 
must  bear  the  loss :  for  "  a  trustee,"  he  said,  "  whether  a  private 
person  or  body  corporate,  must  see  to  the  reality  of  the  authority 
empowering  him  to  dispose  of  the  trust  money ;  and  if  the  transfer 
be  made  without  the  authority  of  the  owner,  the  act  is  a  nullity, 
and  in  consideration  of  law  and  equity  the  rights  remain  as 
before"  (6). 

22.  Where  a  trustee  [handed  over  money  to  his  solicitor  for 
investment,  and  subsequently  took]  a  supposed  mortgage,  which 
in  fact,  had  been  forged  by  the  solicitor,  and  the  trustee 
did  not  take  all  the  precautions  that  he  might  have  taken 
(viz.  by  calling  for  a  receipt  under  the  hands  of  the  mortgagor 
for  the  money),  it  was  held  that  the  loss  must  fall  on  the  trustee, 


[(o)  Goburn  v.  Collins,  35  Ch.  D. 
373.  Where  property  which  was  to 
be  offered  to  the  testator's  son  at  a 
price  named,  was  sold  in  a  creditor's 
action,  the  son  was  held  entitled  to 
receive  the  excess  of  the  purchase- 
money  above  such  price  ;  Re  Kerry, 
W.  N.  1889,  p.  3.] 


(6)  Askhj  v.  Blachwell,  2  Eden,  299 
Sloman  v.  Bank  of  England,  14  Sim, 
475  ;  Eaves  v.  Hiclcson,  30  Beav.  136 
Hutton  V.   Wilders,  12  L.  R.  Eq.  373 
and  see  Harrison  v.  Pryse,  Barn.  324 
Ex  parte  Joliffe,  8  Beav.  168  ;  [Barton 
V.  North  Staffordshire  Baihoay  Com- 
pany, 38  Ch.  D.  (C.A.)  458]. 
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and  was  not  to  be  borne  by  the  trust  estate  so  as  to  fall  upon  the 
cestui  que  trust  (a). 

23.  A  cestui  que  trust  is  often  abroad,  and  then  the  trustee  Cestui  que  trus 
cannot  be  sure  that  at  the  time  of  payment  under  the  power  of  *''''°^'l- 
attorney  the   cestui   que   trust  is   alive,  and  if  he  were  dead  the 
power  of  attorney  would  be  at  an  end  (&).     If,  however,  the  cestui 
que  trust  give  to  the  trustee  a  written  direction  by  deed  or  other- 
wise to  pay  money  to  a  particular   person,  any   payment  made 
under  such  written  direction,  until  it  is  revoked,  and  the  revoca- 
tion comes  to  the  knowledge  of  the  trustee,  would  be  binding  on 
the  cestui  que  trust's  executors  (c).     A  convenient  course  in  cases 
of  this  kind  is  to  transmit  the  money  to  a  Bank  abroad,  making 
it  payable  to  the  order  of  the  cestui   que   trust;   but  where  the 
cestui   que  trust  is  unable  to  receive   his   money  in  person,  his 
direction  had  better  be  asked  as  to  the  particular  mode  of  remit- 
tance  to  be  adopted.     [By  the  Trustee   Act,  1893  {d),  sect.  23, 
a  trustee,  acting  or  paying  money  in  good   faith  under  or  in  [Exoneration  of 
pursuance  of  any  power  of  attorney,  is  not  to  be  liable  for  any  of"powei™o?^^^'^ 
such  act  or  payment  by  reason   of   the   fact  that,  at  the  time  attorney.] 
of    the    payment    or  act,  the   person   who   gave   the   power    of 
attorney  was  dead  or  had   done   some  act  to  avoid  the   power, 
if    this    fact    was    not    known    to    the    trustee    at    the    time 
of  his   so   acting  or  paying.     And   a   similar    exemption    from 

(a)  Bostock  V.  Floyer,  1  L.  R.  Eq.  26  ;  of  the  donee,  or  by  the  death,  mar- 
35  Beav.  603.  ["  The  ratio  decidendi  riage,  lunacy,  unsoundness  of  mind  or 
of  the  case  was  this,  that  it  was  not  banliruptcy  of  the  donor  ;  and  by  s.  9, 
the  ordinary  course  of  business  to  place  a  power  of  attorney,  whether  for  valu- 
money  in  the  hands  of  a  solicitor  to  in-  able  consideration  or  not,  given  since 
vest.  It  was  not  a  specific  investment,  the  31st  December,  1882,  and  ex- 
it was  handed  to  the  solicitor,  and  in  pressed  to  be  irrevocable  for  a  fixed 
that  point  of  view  the  case  is  intelli-  time  not  exceeding  one  year  from  the 
gible  enough  upon  the  ground  that  it  date  of  the  instrument,  is  not,  in 
was  not  right  for  the  trustee  to  hand  favour  of  a  purchaser,  during  the  fixed 
over  the  money  to  the  solicitor  for  the  time,  revoked  by  any  similar  act  or 
purpose  of  investment,"  per  L.  J.  Lind-  occurrence.] 

ley,  Be  Speight,  22  Ch.  D.  (O.A.)  727,  (c)  See    Vance  v.    Vance,   1    Beav. 

761 ;]  and  see  Hopgood  v.  Parian,  11  605  ;   Harrison  v.  Asher,  2  De  G.  & 

L.  R.  Eq.  75  ;  Sutton  v.   Wilders,  12  Sm.  436  ;  Kiddill  v.  Farnell,  3  Sm.  & 

L.  R.  Eq.  373  ;  National  Trustees  Com-  G.  428. 

pany  of  Australasia  v.  General  Finance  (d)  [56  &  57  Vict.  c.  53,  reproducing 

Company  of  Australasia,  (1905)  A.  C.  the    Law   of    Property  Amendment 

(P.  0.)  373.]  Act,  1859  (Lord  St  Leonards'  Act),  22 

[(6)  Now  by  the  Conveyancing  Act,  &  23  Vict.  c.  35,  s.  26.]     But  where 

1882  (45  &   46  Vict.  c.   39),  s.  8,  a  the   title   of  the  person  giving  the 

power  of  attorney  given  for  valuable  power  determines  with  his  life,  as  in 

consideration  since  the  31st  December,  the  case   of  a  husband  claiming  in 

1882,  and  expressed  to  be  irrevocable,  right  of  his  wife,  the  difBoulty  seems 

is  not,  in  favour  of  u  purchaser,  re-  insurmountable.      See    Be    Jozies,   3 

voked  by  anything  done  by  the  donor  Drew.  679. 
of  the  power  without  the  concurrence 
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Letters  of 
administration. 


Payment  to  an 
infant. 


liability  is  extended  by  the  Conveyancing  and  Law  of  Property 
Act,  1881,  to  cases  of  payments  or  acts  made  or  done  by  any 
person  in  good  faith  since  the  31st  December,  1881,  whether 
"  the  donor  of  the  power  has  died  or  become  lunatic,  of  unsound 
mind  or  bankrupt,  or  has  revoked  the  power,"  if  the  fact  was 
not  known  to  the  donee  of  the  power  at  the  time  of  exercising 
it  (a).] 

24.  If  a  legacy  to  a  wife  be  a  small  sum,  as  under  501.,  and  the 
husband  survives  her,  the  Court  orders  payment  to  him  without 
taking  out  letters  of  administration  to  the  wife  (b) ;  and,  on  the 
other  hand,  where  the  wife  has  survived,  the  Court  has  ordered  a 
small  sum,  as  a  legacy  of  131.,  to  which  the  husband  was  entitled, 
to  be  paid  to  the  widow,  without  taking  out  administration  to 
the  husband  (c).  But  the  Court  refused  to  order  payment  to  the 
husband,  without  letters  of  administration  to  the  wife,  of  a  sum 
of  80^.,  and  remarked  that  the  husband  was  not  liable  after  the 
wife's  death  for  her  debts  contracted  before  marriage,  and  that 
the  fund  would  get  into  a  wrong  channel  (d).  Where  a  married 
woman  was  entitled  to  a  small  sum  under  501.,  representing  real 
estate,  the  Court  ordered  it  to'  be  paid  to  her  without  a  deed  of 
acknowledgment  (e).  It  is  presumed  that  a  trustee,  acting  in  a 
similar  manner  under  similar  circumstances,  would  be  protected 
by  the  Court. 

25.  A  testamentary  guardian  has,  by  Act  of  Parliament  (12  Car. 
2.  c.  24),  the  "custody,  tuition,  and  management  of  the  infant's 
goods,  chattels,  and  personal  estate,"  [and  this  has  generally  been 
considered  as  not]  authorising  a  trustee  to  pay  to  the  guardian  a 
capital  sum  to  which  the  infant  is  entitled.  [But  under  the 
corresponding  Irish  Act,  14  &  15  Car.  2.  c.  19  (Ir.)  it  has  been 
held  that  the  receipt  of  the  testamentary  guardian  for  a  legacy 
of  the  infant  is  a  good  discharge  (/);  and  in  a  recent  case  in 
England,  Fry,  J.,  while  refusing  payment  to  the  testamentary 
guardian  of  a  legacy  which  had  been  paid  into  Court  under  the 
Legacy  Duty  Act,  1796  (g),  on  the  special  ground  that  the  testa- 
mentary guardian  was  not  a  "  person  entitled  "  within  the  meaning 


[(a)  44  &  45  Vict.  c.  41,  s. 
47.] 

(6)  Be  Jones'  Trusts,  W.  N.  1866, 
p.  65  ;  Hinings  v.  Hillings,  2  H. 
&  M.  32  ;  King  v.  Isaacson,  9  W.  R. 
369. 

(c)  Gallciidar  v.  Teasdale,  3  W.  R. 
289. 

(d)  Re  Oabel,  3  W.  R.  280,  reversing 
S.  G.  3  W.  R.  84. 


(e)  Knapping  v.  Tomlinson,  W.  N. 
1870,  p.  107;  Be  Clarke's  Estate,  13 
W.  R.  401  ;  [Frith  v.  Leiois,  W.  N. 
1881,  p.  145]. 

[(/)  M'Grdqht  v.  M'Greight,  13  Ir. 
Eq.  R.  314.] 

[(g)  36  Geo.  3  c.  52,  s.  32,  now 
replaced  by  s.  42  of  the  Trustee  Act, 
1893,  (56  &  57  Vict.  c.  53)  ;  see  post, 
p.  424.] 
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of  that  Act,  intimated  that  he  had  no  intention  of  interfering  with 
the  decision  in  the  Irish  case  (a) ;  and]  where  an  infant  cestui  que 
trust  represented  himself  to  be  of  age,  and  induced  the  trustee  to 
pay  him,  it  was  held  that  as  the  infant  was  old  enough  to  commit 
a  fraud,  the  trustee  was  not  liable  to  him  over  again  when  he 
came  of  age  (6). 

26.  The  mere  appointment  by  the  Court  of  the  committee  of  the  Lunatic. 
estate  of  a  lunatic  would  not  justify  a  trustee  in  paying  trust 
money,  to  which  the  lunatic  is  entitled,  to  the  committee  of  his 
estate,  in  the  absence  of  any  special  power  to  receive  conferred 

upon  him  by  the  Court  (c). 

27.  Where  a  debt  is  owing  to  a  firm  jointly  the  amount  may  Payment  to  a 
be  paid  to  the  surviving  partners  without  the  concurrence  of  the 
representatives  of  the  deceased  partners  (d). 

28.  The  Court  will  not,  in  the  exercise  of  its  discretion,  except  Payment  to  a 
under  special  circumstances  (e),  pay  out  money  to  a  single  trustee  ^^"^  ^  "'^  °^" 
who  has  survived  his  co-trustees  (/);   and  a  trustee  out  of  Court 

would  do  well  to  throw  all  the  protection  he  can  about  a  trust  fund  ; 
but  it  must  not  be  inferred  that  he  would  not  be  safe  in  paying  to 
a  single  surviving  trustee,  for  payment  to  a  surviving  trustee  for 
sale  is  of  constant  occurrence.  [In  cases  of  sales  under  the  Settled 
Land  Act,  1882,  it  must  be  borne  in  mind  that  sect.  39  expressly 
provides  that  capital  money  arising  under  that  Act  shall  not  be 
paid  to  fewer  than  two  persons  as  trustees  of  a  settlement,  unless 
the  settlement  authorises  the  receipt  by  one  trustee  (g)^ 

29.  If  a  trustee  or  executor  has  made  an  overpayment  in  error  Overpayment, 
to  a  cestui  que  trust  or  legatee,  he  has  a  right  to  recoup  himself 

out  of  any  other  interest  in  the  trust  fund  of  that  cestui  que 
trust  or  legatee  {h),  [but  is  not  entitled  to  adjustment  eaipos^/acio, 
if  he  is  responsible  for  the  mistake  which  has  occasioned  the 
inconvenience  (i).] 

The    Court    will    not,  generally,  in    favour    of   an   executor.  Repayment  to 

executor. 

[(a)  Re  Gresswell,  45  L.  T.  N.S.  468  ;  W.  N.  1873,  p.  38  ;  21  W.  R.  320,  the 
30  W.  R.  244.]  Court  ordered   a  sum  of  cash,   the 

(b)    Overton  v.   Banister,   3    Hare,      accumulation  of  income,  to  be  paid 
503 ;  and  see  Wright  v.  Snowe,  3  De      to  three  out    of    four  trustees,   the 
G.  &  Sm.  321  ;  Nelson  v.  Stacker,  4      fourth  trustee  being  abroad. 
De  G.  &  J.  458.  (/)  Be  Dickinson's  Trust,  1  Jur.  N.S. 

[(c)  As  to  payment  to  a  lunatic  724  ;  Re  Boberts,  9  W.  R.  758  ;  and 
under  the  Public  Trustee  Act,  1906,  see  Baillie  v .  M'Kewan,  35  Beav.  183  ; 
see  ^osf,  Chap.  XXIII.]  Re    Dickson's   Estate,    3    Ir.   R.   Eq^. 

(d)  Philips  V.  Philips,  3  Hare,  289  ;      344. 

[and  see  the  Partnership  Act,  1890,  [(g)   See   Garnett  Orme  and    Har- 

53  &  54  Vict.  0.  39,  s.  38].  greaves'  Contract,  25  Ch.  D.  595.] 

(e)  Re  Courts  of  Justice  Concentra-  (h)  Livesey  v.  Livesey,  3  Russ.  287  ; 
tion  (Site)  Act,  1865,  W.  N.  1867,  p.  Bibbs  v.  Goren,  11  Beav.  483. 

148.    In  Clark  v.  Fenmck  or  Fennick,         [(i)  Re  Home,  (1905)  1  Ch.  76.J 
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make  an  order  on  a  legatee  to  refund  personally  (a);  and  it 
certainly  will  not  make  an  order  to  refund  to  an  executor  who 
voluntarily,  and  in  spite  of  expression  of  doubts  on  the  part  of  a 
legatee,  has  made  overpayments  to  the  latter  (h) ;  and  the  Court 
will  not,  it  seems,  at  the  instance  of  an  executor  who  is  liable  to 
a  creditor,  compel  a  purchaser  from  a  legatee  to  refund  (c.)  But 
an  executor  who  has  been  made  to  pay  a  creditor,  and  has  under 
his  control  a  legacy  appropriated  by  him  as  such,  but  not  actually 
paid  over,  has  been  allowed  to  throw  the  debt  upon  the  legacy  (d), 
but  is  disentitled  to  his  costs  of  obtaining  relief  (e).  And  an 
executor  who  has  distributed  assets  amongst  residuary  legatees, 
with  notice,  not  of  an  existing  debt,  but  [merely  of  a  liability 
which  may  become  a  debt,  as  for  example  a  liability  to  possible 
future  calls  on  shares],  may,  if  called  upon  to  pay  such  debt, 
recover  back  from  the  residuary  legatees  the  amount  paid  to 
them,  but  without  interest  (/). 
[Payment  by  [Notwithstanding  the  general  rule  of  law  that  money  volun- 

oificer  of  Court.]  tarily  paid  under  a  mistake  of  law  cannot  be  recovered,  if  money 
be  paid  to  a  trustee  in  bankruptcy  under  a  mistake  of  law,  the 
Court  will  order  it  to  be  refunded,  for  "the  Court  of  Bank- 
ruptcy ought  to  be  as  honest  as  other  people,"  and  to  "  act  in 
the  way  in  which  any  high-minded  man  would  act "  (g),  and  the 
same  principle  extends  to  a  liquidator  or  other  officer  of  the 
Court  (h).] 

30.  A  creditor  who  is  not  barred  by  the  Statute  of  Limitations 
or  to  whose  debt  the  statute  is  not  pleaded,  may  recover  assets 
from  a  legatee  to  whom  they  have  been  erroneously  paid  by  the 
executor  (i),  but  not  from  purchasers  for  value,  as  from  persons 
claiming  under  a  marriage  settlement  (j);  [and  where  the 
residuary  estate  had  been  assigned  by  the  surviving  executor  to 
the  residuary  legatees,  it  was  held  by  the  Court  of  Appeal  that  a 


Rights  of 
creditors. 


(a)  Downes  v.  Bulloch,  25  Beav.  54. 
(6)  Bate  v.  Hooper,  5  De  G.  M.  & 
G.  338. 

(c)  Noble  V.  Brett,  24  Beav.  499. 

(d)  Noble  V.  Brett,  24  Beav.  499. 

(e)  S.  G.  (No.  2),  26  Beav.  233. 

(/)  Jervis  v.  Wolferstan,  18  L.  R. 
Eq.  18;  [Whitaker  v.  Kershaw,  45 
Ch.  D.  (C.A.)  320]. 

,  Kg)  Ex  parte  James,  9  L.  R.  Ch. 
App.  609,  614 ;  Ex  parte  Simmonds, 
16  Q.  B.  D.  (C.A.)  308  ;  Be  Brown,  32 
Ch.  D.  597 ;  but  equity  does  not 
profess  to  cure  every  inconvenience 
that  may  arise  from  its  appointing 
a  receiver  ;  Hxrnd  v.  Blow,  (1901)  2 


Ch.  (C.A.)  721,  per  Collins,  L.  J.] 

f{h)  Re  the  Opera,  Limited,  (1891) 
'h.  154.] 

(i)  Fordhamv.  Wallis,  10 Hare, 217. 

(j)  Dilhes  V.  Broadmead,  2  Giff. 
113  ;  2  De  G.  F.  &  J.  566  ;  [and  it 
would  seem  that,  as  the  right  of  a 
creditor  to  recall  a  legacy,  which  has 
been  paid  when  assets  are  insufficient, 
depends  on  his  right  to  follow  the 
assets,  there  can  be  no  such  right  in 
respect  of  a  legacy  which  has  been 
in  fact  paid  by  the  executor  de  bonis 
propriis;  Re  Brogden,S8Ch.  D.  (C.A.) 
546,  569,  573]. 
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creditor  might  proceed  against  the  residuary  legatees  without 
making  the  executor  a  party  to  the  action  (a).  But,  as  this  right 
of  the  creditors  "  is  a  right  only  in  equity,  equitable  considerations, 
if  sufficiently  weighty,  will  make  it  the  duty  of  the  Court  not  to 
grant  that  equitable  relief  to  which,  under  ordinary  circumstances, 
creditors  are  entitled  "  (6),  and  accordingly  the  relief  was  refused 
to  mortgagees  of  real  estate  whose  security  was  insufficient,  but 
who  had  assented  to  the  distribution  of  the  personalty  among  the  , 
residuary  legatees  (c) ;  but  mere  delay  on  the  part  of  the  mort- 
gagees, unaccompanied  by  conduct  inducing  an  alteration  of  the 
position  of  the  legatees,  or  amounting  to  a  waiver  or  release  in 
equity,  will  not  prevent  the  relief  being  granted  (d).  A  claim 
by  a  creditor  against  the  executor  persoTudly  for  a  devastavit  in 
distributing  the  assets  without  providing  for  the  debt  of  the 
claimant,  is  barred  after  six  years  from  the  time  of  the  devastavit  (e),  [Limitation  Act, 
but  the  executor  may  be  made  liable  in  equity  after  the  ex-  ^°23.j 
piration  of  that  period  on  the  ground  of  breach  of  trust  or  duty 
in  the  administration  of  his  testator's  estate  (/),  for  (independently 
of  the  provisions  of  the  Trustee  Act,  1888  {g),  to  be  considered 
hereafter)  an  executor  cannot,  when  called  upon  to  account,  set 
up  his  own  devastavit  as  a  defence,  and  then  claim  the  benefit 
of  the  Statute  of  Limitations  (A)]. 

31.  A    cestui    que    trust    may,    notwithstanding    the    Statute  Eights  of  c«s<«i 
of  Limitations,  if  there  has   been   no   improper   laches,   recover ^"*  *'"'*■ 
from  another  cestui  qiie  trust  an  overpayment  erroneously  made 

to  him  by  the  trustee  (^)  ;  and  residuary  legatees,  plaintiffs  in 
a  suit,  have  been  ordered  to  refund  to  unpaid  particular 
legatees  (J). 

32.  Where    a    trustee  had   paid   to   wrong  parties   upon   the  Overpayment 
evidence  of  certificates  which  had   been   forged   by   one  of  the  ^o^Xtt  of^^ 
cestuis  que  trust,  the  Court  not  only   compelled   repayment  by  cestui  que  trust. 
the  wrong  parties  of  what  each  had  received,  but  also  ordered 

[(a)  Hunter  v.  Young,  4  Ex.  D.  (C.  A.)  Ee  Gale,  22  Ch.  D.  820  ;  Be  Hyatt,  38 

256 ;  and  see  Be  Frewen,  60  L.  T.  N.S.  Ch.  D.  609.] 

952.]  [(f)  Be  Marsden,  26  Ch.  D.  783  ;  Be 

[(b)   Per    L.   J.   Cotton,    BlaJce   v.  Uafer,  20  Ch.  D.  (C.A.)  230  ;  Be  Birch, 

Gak,  32  Ch.  D.  (C.  A.)  571,  578,  affirm-  27  Ch.  D.  622  ;  Be  Hyatt,  uU  sup.j 

ing  8.  G.  31  Ch.  D.  196  ;  Bidgway  v.  and  see  Be  Baker,  ubi  sup. ;  Be  Birch, 

Newstead,  3  De  G.  F.  &  J.  474.]  ubi  sup.] 

[(c)  Blake  v.  Gale,  sup.]  [(g)  51  &  52  Vict.  c.  59,  s.  8,  see  post, 

[(d)  Leahy  r.  De  Moleyns,  (1896)  Chap.  XXXI.  s.  1.] 

1     I.     E.     (C.A.)     206 ;    Be    Baker,  [(h)  Be  Marsden,  26  Ch.  D.  783  ; 

20    Ch.    D.    (C.A.)    230  ;     and    see  Be  Hyatt,  38  Ch.  D.  609.] 

Bochefoucauld  v.   Boustead,   (1897)   1  (i)  Harris  v.   Harris   (No.   2),   29 

Ch.  (C.A.)  196  ;  Be  Birch,  27  Ch.  D.  Beav.  110. 

622.]  (j)  Browse  v.  Spurgin,  5  L.  R.  Eq. 

[(e)  Thorne  v.  Kerr,  2  K,  &  J,  54  ;  99. 
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the  cestui  que  trust  who  had  forged  the  certificates,  to  make  up 
to  the  parties  rightfully  entitled,  to  the  relief  of  the  trustee,  what 
should  not  be  repaid  (a);  and  in  suits  against  trustees  for 
breaches  of  trust,  the  Court  has  ordered  a  tenant  for  life  who 
was  overpaid  by  the  breach  of  trust,  to  pay  back  to  the  trustees 
without  the  institution  of  another  suit  for  the  purpose  (b).  [But 
where  trust  money  had  been  invested  incautiously  by  trustees 
on  a  5  per  cent,  mortgage,  and  on  the  failure  of  the  security  the 
trustees  were  ordered  to  replace  the  fund  with  interest  at  4  per 
cent.,  it  was  held  that  the  tenant  for  life  could  not  be  called  upon 
to  return  to  the  trustees  the  additional  1  per  cent,  which  he  had 
received  (c).] 
on^rridulr"^'"'  ^^-  ^^  °^^  °^  several  residuary  legatees  receives  only  what  is 
legatee.  his  fair  share  at  the  time,  the  subsequent  wasting  of  the  assets 

will  not  entitle  the  other  residuary  legatees  to  call  upon  him  to 
refund ;  for  if  the  executor  renders  his  accounts  to  a  residuary 
legatee  and  pays  him  his  share,  what  right  or  business  has 
such  residuary  legatee  to  interfere  further  in  the  matter  of  the 
administration  of  the  estate  ?  He  cannot  take  proceedings  for 
the  administration  of  it ;  and,  were  he  to  do  so,  he  would  probably 
have  to  pay  the  costs.  If  so,  why  is  he  to  suffer  for  the  laches 
and  neglect  of  the  other  residuary  legatees,  who  have  not  required 
the  executor  to  account  to  them  or  to  pay  over  the  balance  in  his 
hands  or  due  from  him  (d)  ?  [The  principle  has  been  applied 
to  a  case  where  a  beneficiary,  who  in  the  result  proved  to  have 
been  overpaid,  was  one  of  the  trustees  of  the  will,  and  an 
order  on  further  consideration  in  an  administration  action  had 
been  made,  and  there  was  nothing  to  show  that  the  deficiency 
had  not  arisen  from  subsequent  wasting  of  the  estate  (e).  And 
where  payments  were  rightly  made  to  certain  appointees,  and 
afterwards  an  unavoidable  loss  occurred  by  which  the  trust  funds 
were   rendered  insufficient  to   pay   all   in   full,  there   being  no 

(a)  Eaves  v.  Hickson,  30  Beav.  126.       S.  G.  and  Stone  v.  Godfrey,  5  D.  M. 

(b)  Hood  V.  Glapham,  19  Beav.  90  ;      &  G.  76,  90  ;  Allcard  v.  TFalker,  (1896) 
and  see  Baynard  v.  Woolley,  20  Beav.       2  Ch.  369,  381]. 

.583  ;  DaviesY.  Hodgson,  25  Beav.  177  ;  [(c)  Ee  Whiteley,  33  Ch.  D.  (C.A.) 

Griffiths  v.  Porter,  25  Beav.  236.     As  347 ;  affirmed  in  D,  P.  nom.  Learoyd  v. 

to  overpayment  to  a,  feme  covert  whose  Whiteley,  12  App.  Cas.  727  ;  but  see 

anticipation  is  restrained,  see  Moore  v.  Fry  v.  Tapson,  28  Ch.  D.  268,  282.] 

Moore,  1  Coll.  54.     As  to  a  wrong  pay-  (d)  Peterson  v.  Peterson,  3  L.  R.  Eq. 

ment  to  one  cestm'g'tte  i)-us«  by  arrange-  HI;    see   114;    [and   see  Re   Bacon, 

ment  with  another  cestui  que  trust,  see  42  Ch.  D.  559]. 

Ror/ers  v.  Ingham,  3  Ch.  D.  (C.A.)  351  ;  [(e)  Re    Winslow,    43   Ch.    D.    240, 

[and  as  to  the  power  of  the  Court  to  citing  Fenwick  v.  Clarke,  4  D,  F,  &  J, 

relieve  against  mistakes  of  law,  see  240.] 
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hotchpot  clause,  the  payments  so  made  were  final  and  not  to  be 
brought  into  account  (a). 

However,  if  any  question  of  construction  of  the  will  is  likely 
to  arise  as  to  any  share,  which  will  involve  costs  which  are 
properly  payable  out  of  the  general  estate,  the  trustee  should 
retain  a  sufficient  sum  to  protect  himself  against  such  costs  (&).] 

34.  On  the  final  adjustment  of  the  trust  accounts  it  is  usual  for  Release, 
the  trustee,  on  handing  over  the  balance  to  the  parties  entitled, 
to  require  from  them  an  acknowledgment  that  all  claims  and 
demands  have  been  settled  (c).  It  is  reasonable  that  when  the 
trustee  parts  with  the  whole  fund,  and  so  denudes  himself  of 
the  means  of  defence,  he  should  be  placed  by  the  party  receiving 
the  benefit  in  the  utmost  security  against  future  litigation.  But 
a  receipt  in  full  of  all  claims  extends  only  to  all  claims  that  are 
then  known  (d). 

In  practice  it  is  usual  to  require  a  release  under  seal,  for 
although  an  acquittance  of  this  kind  may  be  opened  by  the 
cestui  que  trust  on  showing  fraud,  concealment,  or  mistake,  it  is 
primd  facie  a  solemn,  simple,  and  valid  defence,  and  throws  on 
the  relessor  the  heavy  onus  of  displacing  it  (e).  In  strict  right, 
however,  a  trustee  in  the  absence  of  special  circumstances  cannot 
insist  upon  a  release  under  seal  (/).  But  it  has  been  held  that 
an  execidor,  though  he  cannot  insist  on  a  release  from  a  pecuniary 
legatee  {g),  yet,  on  the  estate  being  wound  up,  has  a  right  to  a 
release  from  the  residuary  legatee  (h). 

In  one  case  {i),  where  the  trust  was  by  parol  for  A.  for  life,  and  King  v.  MuUins. 
on  her  death  for  B.  and  C,  and  the  costs  of  the  suit  depended 
on  the  question  whether  the  trustee  ought,  as  required,  to  have 
transferred  the  sums  on  the  joint  receipt  of  A.,  B.,  and  C,  or 
whether  he  was  right  in  refusing,  unless  they  executed  a  release 
under  seal,  Vice-Chancellor  Kindersley  decided  that  the  trustee  ' 
was  entitled  to  a  release  on  the  grounds,  first,  that  the  trust  was 
by  parol,  and  secondly,  that  the  time  of  payment,  according  to 
the  tenor  of  the  deed,  was  anticipated,  as  the  tenant  for  life  was 

[(a)  Re  Bacon's  Settlement,  42  Ch.  D.  Fulton  v.  Gilmour,  Hill  on  Trustees 

559.]  604|;  Be  Wright's  Trust,  3  K.-&  J.  421  • 

[(6)    Be    Potts,    W.    N.     1884,    p.  Tfarter  y.  Anderson,  11  Rare,  ZOS  ;  Be 

106.]  Cater's  Trusts,  25  Beav.  366  ;  'Foligno's 

{c)  .See._ y.. Osborne,  6  Ves.  455  ;.  Mortgage,  32  Beav^  131.  -  — 

but  qmry  if  the  release  spoken  of  was  (cf)  Be  Fortune's  Trusts,  4  Ir.  E.  Eqi 

riot  a.  conveyance.  351. 

(d)  Eaves  v.  Hickson,  30  Beav.  142.  (h)  King  v.  Mullins,  1  Drew.  311. 

(e)  See  Fowler  v.  Wyatt,  24  Beav.  {i)  King  v.  Mullins,YiiiQ-Q'ha,TioeVioT 
232.  Kindersley,  21st  Dec.  1852,  M.S  ■■  i 

(J)  Olmdwick  v.  Heathy,  2  Coll.  137 ;      Drew.  308. 

2   D 
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in  after  release.] 


Release  from 
trustees  to 
trustees. 


Expense  of  the 
release. 


Order  of  the 
Court. 


still  living.  These  reasons  are  not  satisfactory.  The  circumstance 
that  the  trust  was  by  parol,  and  therefore  obscure,  might  have 
been  an  excuse  for  not  paying  at  all,  or  ground  for  demanding 
an  indemnity,  but  seems  to  afford  no  reason  for  requiring  a 
release  under  seal,  as  distinguished  from  a  simple  receipt  or 
acquittance  in  writing.  Neither  does  the  anticipation  of  the 
time  appear  to  be  material,  for  A.,  B.,  and  C.  were  admitted  to  be 
the  only  cestuis  qne  trust,  and  their  concurrence  in  the  receipt 
was  equivalent  to  a  reduction  into  possession  {a). 

In  another  case,  V".  C.  Wood  observed,  that  every  trustee  had  a 
right  to  have  some  sort  of  a  discharge,  perhaps  not  a  release,, 
unless  the  trust  was  created  by  an  instrument  under  seal  (b).  But 
no  such  distinction  has  ever  yet  been  made,  and  V.  C.  Kindersley, 
as  we  have  seen,  required  a  release  because  the  trust  was  by 
parol. 

[35.  A  release  of  the  executors  and  the  estate  of  the  testator 
given  by  a  pecuniary  legatee  on  payment  of  part  of  his  legacy, 
on  the  footing  of  the  estate  being  insufficient  for  payment  of  the 
legacies  in  full,  will  not  enure  for  the  benefit  of  the  residuary 
legatee,  if,  by  reason  of  additional  funds  falling  in,  the  estate 
subsequently  becomes  sufficient  to  make  a  further  payment  to 
the  legatees  (c).] 

36.  The  trust  fund  is  not  unfrequently  transferred  from  the 
trustees  of  an  old  settlement  to  the  trustees  of  a  new  settlement, 
and  the  trustees  of  the  old  settlement  insist  on  a  general  release 
before  they  will  part  with  the  fund,  while,  on  the  other  hand, 
the  trustees  of  the  new  settlement  feel  a  reluctance  to  give  more 
than  a  simple  receipt.  The  requisition  of  the  trustees  of  the  old 
settlement  has  usually  been  complied  with,  but  perhaps  it  could 
not  be  enforced  (d).  Of  course,  the  trustees  of  the  new  settle- 
ment cannot  be  called  upon  to  enter  into  any  covenant  of 
indemnity. 

37.  As  the  party  to  benefit  by  the  deed  is,  in  general,  the  one 
to  prepare  it,  the  release  will  be  drawn  by  the  solicitor  of  the 
trustee.  Another  reason  would  be  that  the  trustee  has  the 
necessary  documents  in  his  possession.  The  expense  must  be 
paid  out  of  the  trust  fund. 

38.  When  a  trustee  pays  money  under  the  direction  of  the 
Court,  be  is  indemnified  by  the  order  itself,  and  is  not  entitled  to 

[(a)  See  Anson  v.  Potter,  13  Ch.  D.  [(c)  Re  Ghost's  Trusts,  49  L.  T.  N.S. 

141.1  588.] 

lb)  Be  Wright's  Trust,3K.&,  3.  4:21;  (d)  Be    Cater' s    Trusts,    25    Beav. 

and  see  Re  Cater's  Trusts,  25  Beav.  366.  366. 
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any  release  from  the  parties  (a).  It  would  be  impossible  to  hold 
a  trustee  answerable  for  an  act  not  done  by  himself,  but  by  the 
Court.  It  is  the  duty,  however,  of  the  trustee  to  fully  inform 
the  Court  of  all  the  material  facts  within  his  knowledge,  and  if 
he  improperly  withhold  them,  he  will  be  made  responsible  for 
the  results  of  his  suppression  of  facts. 

[39.  Where  a  settlement  is  executed  in  contemplation  of  an  [Abortive  settle- 
intended  marriage,  which  is  never  solemnised,  or  of  a  marriage  °^®° '^ 
which  is  annulled  on  .the  ground  of  impotency,  the  trustees  of 
the  settlement  will  be  ordered  to  reconvey  the  trust  property  to 
the  settlor  discharged  from  the  trusts  (&).] 


Secondly.  Where  the  intervention  of   the  Court  is   sought  in 
reference  to  the  distribution. 

1.  A  trustee  cannot  be  expected  to  incur  the  least  risk,  and  Suit, 
therefore  if  the  equities  be  not  perfectly  clear,  he  should  decline 

to  act  without  the  sanction  of  the  Court,  and  he  will  be  allowed 
all  costs  and  expenses  incurred  by  him  in  an  application  for  that 
purpose  (c).  But  as  a  trustee  is  indemnified  by  the  decree  of 
the  Court,  he  will  appeal  from  any  decision  to  the  Court  above 
at  his  own  risk  (d).  If  the  rights  be  perfectly  clear,  and  the 
trustee  appeals  to  the  Court  without  reason,  he  will  be  answer- 
able in  costs,  though  he  do  not  act  either  fraudulently  or 
maliciously  («). 

2.  Where  there  was  no  dispute  as  to  the  amount  of  the  fund,  Where  no  dispute 
but  only  as  to  who  was  entitled  to  it,  and  the  trustee,  instead  of  ^^  *°  amount. 
transferring  the  fund  into   Court  under  the  provisions  of  the 

Trustee  Relief  Act  (/),  needlessly  commenced  an  action,  he  was 


(a)  See  Waller  v.  Barrett,  24  Beav 
413 ;    Gillespie  v.  Alexander,  3  Kuss, 
137 ;  Underwood  v.  Hatto)i,  5  Beav.  39 
Farrell   v.    Smith,  2   B.   &   B.   337 
Fletcher  v.   Stevenson,   3   Hare,   370 
Knatchbull  v.  Fearnhead,  3  M.  &  Or, 
126 ;  David  v.  Frowd,  1  M.  &  K.  2'09 
Savn/er  v.   Birchmore,  1   Keen,  401 
Smith  V.   Smith,  1  Dr.  &  Sm.  384 
Bennett  v.   Lytton,  2   J.   &  H.   155 
Williams  v.   Headland,  4  Giff.  495 
England  v.  Lord  Tredegar,  35  Beav. 
256 ;  Lowndes  v.   Williams,  24  L.  T, 
N.S.  465. 

[(6)  Essery  v.  Oowlard,  26  Ch.  D, 
191  ;  Addington  v.  Mellor,  33  W.  R, 
232.] 

(c)  Be  Wylly's  Trust,  28  Beav.  458 
Talbot  V.  Earl  of  Radnor,  3  M.  &  K, 
252  ;  GoodsoH  v.  Ellison,  3  Enss.  583  : 


Curteis  v.  Candler,  6  Mad.  123 ;  Knight 
V.  Martin,  1  E.  &  M.  70 ;  S.  G.  Taml. 
237  ;  Taijlor  v.  Glanville,  3  Mad.  176  ; 
Angier  v.  Stannard,  3  M.  &  K.  566. 
And  see  Campbell  v.  Home,  1  Y.  &  C. 
C.  C.  664 ;  Gardiner  v.  Downes,  22 
Beav.  397 ;  Merlin  v.  Blagrave,  25 
Beav.  137 ;  Cook  v.  Harvey,  W.  N. 
1874,  p.  69. 

(d)  Rowland  v.  Morgan,  13  Jur.  23 ; 
Tucker  v.  Horneman,  4  De  G.  M.  &  G. 
395  ;  and  see  Wellesley  v.  Mornington, 
W.  N.  1870,  p.  192. 

(e)  Re  Knight's  Trust,  27  Beav.  45  ; 
Lowson  V.  Copeland,  2  B.  C.  C.  156  ; 
[and  see  Re  Chapman,  72  L.  T.  N.S. 
66  (C.A.).] 

(/)  10  &  11  Vict.  c.  96  [now  super- 
seded by  s.  42  of  the  Trustee  Act, 
1893,  sue  post,  p.  424]. 


420  DISTRIBUTION  OF  THE  TRUST  FUND      [CH.  XX7.  S.  6 

allowed  only  the  costs  that  would  have  been  incurred  had  he 

taken  advantage  of  the  provision  of  the  Act  (a). 

[?l'^'"°'*'i^  [3.  Under  the  Eules  of  Court  of  1883,  a  convenient  process 

summons.]  ■-  '  ^ 

has  been  introduced  which  enables  either  trustees,  executors,  or 
administrators,  or  their  cestuis  que  trust,  by  means  of  an  origi- 
nating summons,  to  procure  the  determination,  mthout  an 
administration  hy  the  Court  of  the  estate  or  trust,  of  various 
questions  and  matters  arising  out  of  or  affecting  the  trusts  or 
the  persons  interested  thereunder,  or  to  obtain  an  order  for  the 
administration  of  the  estate  or  trust  without  the  delay  and 
formalities  of  an  action  (6);  but  this  form  of  proceeding  is  not 
applicable,  otherwise  than  by  consent,  for  the  determination  of 
questions  involving  charges  of  breach  of  trust  (c),  even  though 
the  persons  charged  with  default  are  plaintiffs  submitting  to 
account  {d),  nor  unless  the  question  raised  is  one  which 
would  have  arisen  in  the  administration  of  an  estate  or  the 
execution  of  a  trust  (e).  Thus  it  is  not  applicable  to  cases  where 
questions  arise  between  the  estate  of  a  testator,  or  devisees  and 
legatees  under  a  will,  or  beneficiaries  under  an  instrument,  and 
persons  claiming  adversely  (/) ;  nor  where  the  question  is  whether 
or  not  the  defendant  became  trustee  {g) ;  or  whether  a  solicitor 
trustee  ought  to  be  ordered  to  pay  into  Court  the  amount  of  profit 
costs  paid  to  him  Qi) ;  nor  to  a  case  where  an  executor  has  distributed 
the  fund,  and  administration  is  sought  on  the  ground  that  he  has 
by  mistake  overlooked  in  the  distribution  some  of  the  cestuis  que 
trust  (i) ;  and  the  Court  refused  to  make  an  order  under  the  rule, 
directing  trustees  to  concur  in  a  sale  of  property  in  a  partition 
action  {j ),  and,  in  general,  the  procedure  is  only  intended  for  the 
decision  of  simple  questions  (k). 

(a)  Wells  V.  Malbon,  31  Beav.  48.  37  ;  and  see  Re  Stuart,  74  L.  T.  N.S. 

[(6)  Order  55,Rule 3 ;  and seeEiile4,  546.] 

et  seq.     As  to  the  parties  to  be  served,  [(c)  Be  Davies,  38  Ch.  D.  210  ;  Be 

see  Ride  5  ;  and  that  a  person  having  Boyle,  43  Cli.  D.  (C.A.)  18.] 

only  a  future  contingent  claim  (e.g.  a  [(/)  Be  Bridge,  56  L.  J.  Ch.  779  ; 

company  in  respect  of  future  possible  56  L.  T.  N.S.  726  ;   35  W.  R.  663  ; 

calls  on  testator's  shares)  ought  not  to  Be  Carlyon,  56   L.   J.   Ch.   219  ;    56 

be  made  a  party,  see  Be  King,  (1907)  L.  T.  N.S.  151  ;   35  W.  R.  154 ;  Be 

1   Ch.    72.      Counsel    ought    not  to  Gladstone,  W.  N.  1888,  p.  185.] 

appear  on  such  a  summons  both  for  a  [(g)  Elworthy  v.  Harvey,  37  W.  E. 

neutral  trustee  and  for  the  tenant  for  164  ;  60  L.  T.  N.S.  30.] 

life  :  Be  Burton,  W.  N.   (1901)  202.  Uh)  Be  Thorpe,  (1891)  2  Ch.  360.] 

As  to  the  practice  generally,  see  Dan.  (i)  Be  Warren,  W.  N.  1884,  p.  112.] 


!h.  Pr.  7th  ed.  pp.  771  et  seq.\  1(1 

[(c)  Be  Weall,  42  Ch.  D.  674 ;  Doiose      899.1 

.  Gorton,  (1891)  A.  C.  202,  per  Lord  [(«! 

[acnaghten.] 
[(d)  Be  Hengler,  W.   N,  (1893)  p, 


(i )  Suffolk  V.  Lawrence,  32  W.  R. 


v.  Gorton,  (1891)  A.  C.  202,  per  Lord  [(/c)  Be  Giles,  43  Oh.  D.  (C.A.)  391 ; 

Macnaghten.]  Be  Hargreaves,  43  Oh.  D.  (C.A.)  401.] 
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Under  this  rule,  the  question  of  the  validity  of  a  release  given 
by  legatees,  without  (as  they  alleged)  having  had  independent 
advice,  has  been  decided  (a) ;  but  in  this  case  no  objection  was 
taken  to  the  jurisdiction,  and  L.  J.  Cotton  intimated  that  it 
was  not  to  be  taken  as  a  precedent  (h) ;  and  in  a  subsequent  case 
Kay,  J.,  declined  to  entertain  a  similar  application  (c). 

Directions  have  been  given  under  the  rule  for  an  advance  by 
the  trustees  to  the  tenant  for  life,  for  the  purpose  of  stocking 
and  taking  a  farm  subject  to  the  trust,  for  which  a  tenant 
could  not  be  found  (d),  and  for  an  inquiry  with  a  view  to  the 
expenditure  of  settled  money  in  repairing  buildings  on  a  farm 
included  in  the  settlement,  which  were  so  much  out  of  repair 
as  to  make  the  farm  untenantable  (e). 

4.  Under  the  present  practice  it  is  sometimes  less  expensive  [Present 
to  determine  the  point  in  dispute  in  an  action,  or  by  originating  PJ^actice.] 
summons,  than  by  paying  the  money  into  Court  under  sect.  42 

of  the  Trustee  Act,  1893  (/),  and  in  such  cases  a  trustee  ought 
not  to  adopt  the  more  expensive  process  (g),  and  if  he  do  so 
without  sufficient  justification,  he  will  be  made  to  pay  the  addi- 
tional costs  necessitated  by  his  conduct  (h).  But,  on  the  other 
hand,  the  procedure  by  way  of  originating  summons  was  not 
intended  to  be  substituted  for  the  statutory  procedure  under  the 
Trustee  Eelief  Act,  so  as  to  take  away  a  trustee's  right  to  pay 
trust  money  into  Court  (i). 

5.  Under  the  new  Eules  of  Court  (j)  it  is  not  obligatory  on  [Order  for  general 
the  Court  to  make  an  order  for  the  administration  of  any  trust,  ^^™"j^*™^^°^°^^ 

[(a)  Re  Garnett,  50  L.  T.  N.S.  172  ;  Re  Medland,  41  Ch.  D.  (C.A.)  476.] 

32  w.  E.  474.    As  to  costs  of  summons  [(/)  56  &  57  Vict.  c.  b3,  see  post, 

by  executors  of  testator,  who   died  p.  424.] 

after  the  Land  Transfer  Act,  1897,  to  [(g)  See  observations  of  Sir  George 

determine  a  question  as  between  heir  Jessel,  M.E.,  in  Re  Birkett,  9  Ch.  D. 

at  law  and  specific  devisee,  see  Re  Peel,  581.] 

W.  N.  (1899)  208.]  [(/i)  See  Re  Giles,  55  L.  J.  N.S.  Ch. 

[(b)  Re  Garnett,  31  Ch.  D.  (C.A.)  1,  695  ;  34  W.  R.  712  ;  Re  Beddoe,  (1893) 

12J  1  Ch.  (C.A.)  547.] 

[(c)  Re  Ellis;  Kelson   v.   Ellis,  59  [(i)  Re  Parker's  Will,  58  L.  J.  Ch. 

L.  T.  N.S.  924  ;  37  W.  R.  91.]  23,24,  per  Cotton,  L.  J. ;  S.  G.  39  Ch.  D. 

[(d)  Re  Household,  27  Ch.  D.  554.]  303.     The  Lord  Justice  also  said  that 

[(e)  Gonway  v.   Fenton,  40  Ch.    D.  he  was  not  sure  a  svimmons  was  the 

512,  where  Kekewich,  J.,  intimated  cheaper  course,  see  39  Ch.  D.  305.] 

that    the    Court   had    precisely   the  [(j )  Ord.  55,  R.  10  ;  as  to  the  prin- 

same  jurisdiction  on  an  originating  ciples  upon  which  the  Court  acts  in 

summons    as    in    an   administration  the  exercise  of  its  discretion  under 

action  properly  constituted  ;  and  this  this  order,  see  Re  Wilson,  28  Ch.  D. 

has  been  followed  in  Ireland,  see  Re  457  ;  Re  Blake,  29  Ch.  D.  (C.A.)  913  ; 

Hurst,  2Q  L.  R.  Ir.  209.     As  to  the  Campbell  v.  Gillespie,  (1900)  1  Ch.  225  ; 

jurisdiction  of  the  Court  to  deal  with  and  as  to  the  jurisdiction  to  give  costs, 

thequestionof  costs  of  sucha  summons  see  Re  Medland,  41  Ch.  D.  (C.A.)  476.] 

as  in  an  action  for  administration,  see 
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or  of  the  estate  of  any  deceased  person,  if  the  questions  between 
the  parties  can  be  properly  determined  without  administration, 
and  the  Court  usually  refuses  to  make  an  order  for  general 
administration,  unless  satisfied  that  it  is  necessary  for  the  pro- 
tection of  the  trustees  and  executors  {a).  An  order  for  accounts 
and  inquiries  will  be  made  under  Order  15,  if  the  circumstances 
of  the  case  require  it  (&);  but  the  Court  will  not  direct  the 
ordinary  accounts  under  Order  15,  where  charges  of  breaches  of 
trust  are  made  which  may  necessitate  accounts  being  directed 
at  the  hearing  on  a  different  footing  (c). 

Where  there  is  an  application  for  administration  or  execution 
of  trusts  by  a  creditor,  or  beneficiary,  and  no  accounts  or  in- 
sufficient accounts  have  been  rendered,  the  Court  may  order 
the  application  to  stand  over  for  a  certain  time,  and  that  the 
executors,  administrators,  or  trustees  in  the  meantime  shall 
render  a  proper  account,  with  an  intimation  that  if  this  is  not 
done  they  may  be  made  to  pay  the  costs  of  the  proceedings  {d) ; 
and,  when  necessary,  to  prevent  proceedings  by  other  creditors, 
may  make  the  usual  judgment  or  order  for  administration,  with  a 
proviso  that  no  proceedings  are  to  be  taken  under  such  judgment 
or  order  without  leave  of  the  judge  in  person. 

In  considering  whether  an  administration  order  ought  to  be 
made,  the  Court  will  have  regard  to  a  direction  by  the  testator 
that  his   executors   shall   take  proceedings   to    have  his   estate 
administered  by  the  Court  (e). 
Frame  of  the  6.  If  an  action  be  necessary  it]  may  be  instituted  either  by 

the  trustee  or  by  the  cestui  que  trust;  but  in  most  cases  an 
action  is  sustained  rather  than  originated  by  the  trustee.  Whether 
the  trustee  be  plaintiff  or  defendant,  he  should  take  care  before 
an  order  is  made,  that  all  proper  parties  are  before  the  Court,  for 
if  the  trustee  fail  in  his  duty  to  point  out  the  proper  parties,  it 
might  be  held  that  the  order  of  the  Court  under  such  circum- 
stances did  not  indemnify  him  (/). 

[If  the  trustee  is  plaintiff,  and  his  accounts  are  directed  to  be 
taken,  the  conduct  of  the  proceedings  will  be  given  to  the 
defendants  {g)^ 

[{a)  Be  Llewellyn,  25   Ch.  D.   66  ;  [(/)    As    to    persons    unborn    or 

Re  Dicldnson,  W.  N.  1884,  p.  199.]  necessarily  unascertained  being  suffici- 

[(6)  Bortlnoick  v.  Ransford,  28  Gh.  D.  ently  represented  by  the  trustees  of 

79  ]  the  will,  see  Cardigan  v.  Cur::on  Howe, 

\(e)  Re    Gyhon,  29   Ch.   D.   (C.A.)  (IQOl)  2  Ch.  4,79  ;  Re  miiting's  Settle- 

834.1  mmt,  (1905)  1  Ch.  .(C.A.)  96.1 

\(d)  Ord.  55,  R.  10  A.]  1(g)  Allen    v.   Norris,  W.   N.  1884, 

[(e)  Re  StocJcen,  38    Ch.   D.  (C.A.)  p.  118  ;  S.  C.  27  Ch.  D.  333.] 
319.] 


action, 
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7.  Where  the  suit  is  commenced   by  a  cestui  que  trust,   and  plaintiff  held 
it  is  found  at  the  hearing  that  upon  the  true  construction  of  the  {"^g^Jg^"'* 
instrument  he  has  no  interest  in  the  fund,  yet  if  the  point  was 

so  doubtful  that  the  fund  could  not  have  been  distributed  with- 
out the  opinion  of  the  Court,  and  either  the  fund  is  administered 
by  the  Court  under  the  suit  of  the  plaintiff,  m-  the  Court  makes 
a  declaration  of  the  rights  of  the  parties  in  the  suit,  the  plaintiff 
will  as  a  general  rule  have  his  costs  (a).  But  where  a  plaintiff, 
instituting  proceedings  as  claiming  a  contingent  interest,  obtains 
an  order  for  taking  the  accounts  in  an  administration  suit,  and 
pending  the  reference,  his  interest  ceases,  and  the  parties  in- 
terested, instead  of  adopting,  repudiate  the  proceedings,  the  plaintiff 
cannot  have  his  costs  (5). 

8.  The  Court,  according  to  the  old  practice,  could  not  have  AHerationa  in 
made    a    mere    declaratory   order    without    consequential    direc-  P'''"''!'"'' 
tions    (c),   and   could  not   have    administered   the   trust  in   the 
presence  of  some  only  of  the  parties  interested,  or  as  to  a  part 

only  of  the  trust  estate,  or  as  to  the  rights  of  persons  entitled 
under  a  will  without  taking  preliminary  accounts;  but  [under  the 
present  practice]  the  Court  is  authorised  to  make  orders  merely 
declaratory,  as  also  to  adjudicate  on  questions  in  the  presence 
of  some  only  of  the  persons  interested,  and  as  to  part  only  of 
the  trust  estate,  and  without  ascertaining  the  particulars  or 
accounts  of  the  property  touching  which  the  question  has 
arisen  (d). 

9.  The  opinion  of   the   Court  may  also  be   obtained  upon  a  special  oaso, 
special  case  [in  the  manner  provided  by]  Sir  George  Turner's 

Act,  13  &  14  Vict.  c.  35  (e)  ;"but  where  the  parties  are  numerous, 
it  is  found  in  practice  that  much  time  is  consumed  and  expense 
incurred  in  settling  the  case  so  as  to  meet  the  different  views 

(a)  Wedcott  v.    GulUford,   3  Hare,  been  repealed  by  the   Statute  Law 

274,  and  cases  there  cited  ;  Turner  v.  Revision  and   Civil   Procedure   Act, 

Frampton,  2  Coll.   336  ;   Boreham  v.  1883,  46  &  47  Vict.  ^.  49.] 
Bignall,  8  Hare,  134  ;  Lee  v.  Delane,  [(e)   This  Act    is  repealed   by   46 

1  De  G.  &  Sm.  1  ;  Merlin  v.  Blagrave,  &  47  Vict,  c,  49,  but  by  Ord.  34,  R.  8, 

25  Beav.  134 ;   Wedgwood  v.  Adams,  of  the  Rules  of  the  Supreme  Court, 

8  Beav.  103.  1883,  any  special  case  may  be  stated 

(6)  Hay  v.  Bowen,  5  Beav.  610.  for   the  same  purposes,  and   in   the 

(c)  See  Daniel  v.   Warren,  2  Y.  &  same  manner,  as  provided  by  the  Act, 

C.  C.  C.  292  ;    Shewell  v.  Sheioell,  2  and  the  effect  of  this  order  is  to  keep 

Hare,  154  ;  Gaskell  v.  Holmes,  3  Hare,  alive  the  provisions  of  the  Act,  so  that 

438  ;  Say  v.  Greed,  3  Hare,  455.  trustees  who  act  upon  a  declaration 

[{d)    See    Rules    of    the    Supreme  made  by  the  Court  upon  a  special 

Court,  1883,  Ord.  25,  R.  5  ;  Ord.  16,  case  stated  under  it  are  still  protected 

RR.  9, 11,  32  ;  Ord.  34,  R.  2  ;  Ord.  55,  by  s.  15  of  the  Act ;  per  Pearson,  J.  ; 

R.  3.     And  see   the  Chancery  Pro-  Re  Benzon,  W.  N.  1886,  p.  19  ;  S.  C. 

cedure  Act,  1852  (15  &  16  Vict.  c.  86),  nom.  Forster  v.  Schlesinger,   54  L.  T, 

ss.  50  &   51,   which  have,  however,  N.S.  51.] 
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36  Geo.  3  o.  52. 


45  Geo.  3  o.  28. 


10  &  11  Vict. 
c.  96  ;  12  &  13 
Vict.  c.  74. 


[Trustee  Act, 
1893. 

Payment  into 
Court  by 
trustees.] 


of  the  parties,  and  [it  will  generally  be  found  a  shorter  and 
simpler  course  to  issue  a  writ  of  summons,  and  then  state  the 
question  in  the  form  of  a  special  case  under  Order  34  of  the 
Eules  of  the  Supreme  Court,  1883]. 

10.  By  the  Legacy  Duty  Act,  1796,  sect.  32,  executm-s  and 
administrators,  where  legatees  or  next  of  kin  [were]  infants,  or 
beyond  seas,  [were  empowered  to]  pay  the  legacies  or  shares  into 
Court,  and  by  the  Legacy  Duty  Act,  1805,  the  provisions  of 
the  former  Act  were  extended  to  trustees  and  owners  of  real 
estate  charged  with  legacies,  and  by  the  Trustee  Belief  Act,  1847, 
entitled  "An  Act  for  better  securing  trust  funds,  and  for  the 
relief  of  trustees,"  as  extended  by  the  Trustee  Eelief  Act,  1849, 
provisions  were  made  enabling  trustees,  or  the  major  part  of 
them,  to  pay  or  transfer  trust  funds  into  Court,  [but  these 
enactments  have  now  been  repealed,  and  their  provisions  re- 
produced in  a  more  concise  form  by  the  enactment  stated  in  the 
next  paragraph. 

11.  By  sect.  42  of  the  Trustee  Act,  1893  (a)  it  is  enacted  as 
follows  : — "  (1)  Trustees  (5),  or  the  majority  of  trustees,  having  in 
their  hands  or  under  their  control  money  or  securities  belonging 
to  a  trust,  may  pay  the  same  into  the  High  Court ;  and  the  same 
shall,  subject  to  Eules  of  Court  (c),  be  dealt  with  according  to 
the  orders  of  the  High  Court.  (2.)  The  receipt  or  certificate  of 
the  proper  officer  shall  be  a  sufficient  discharge  to  trustees  for 
the  money  or  securities  so  paid  into  Court.  (3.)  Where  any 
moneys  or  securities  are  vested  in  any  persons  as  trustees,  and 
the  majority  are  desirous  of  paying  the  same  into  Court,  but  the 
concurrence  of  the  other  or  others  cannot  be  obtained,  the  High 
Court  may  order  the  payment  into  Court  to  be  made  by  the 
majority  without  the  concurrence  of  the  other  or  others ;  and 
where  any  such  moneys  or  securities  are  deposited  with  any 
banker,  broker,  or  other  depositary,  the  Court  may  order  pay- 
ment or  delivery  of  the  moneys  or  securities  to  the  majority  of 
the  trustees  for  the  purpose  of  payment  into  Court,  and  every 
transfer,  payment,  and  delivery  made  in  pursuance  of  any  such 


[(a)  56  &  57  Vicl.  c.  53.] 

[(6)  For  the  definition  of  trustee,  see  s. 
50,andfOT<e,p.  366  ;  post.  Chap.  XXVI.J 

[(c)  For  the  Eules  of  Court  under 
the  statute,  and  notes  as  to  the  practice 
under  the  Eules,  see  Appendix  No.  2. 
It  will  be  observed  that  iiy  Eule  41  of 
the  Supreme  Court  Fund  Eules,  1894, 
two  modes  of  lodgment  under   the 


Trustee  Act,  1893,  are  provided  for, 
viz.  one  by  a  legal  personal  represen- 
tative without  affidavit,  and  the  other 
by  a  trustee  or  other  person  upon 
affidavit.  The  former  mode  seems  to 
be  intended  to  reproduce  the  pro- 
cedure under  the  Legacy  Duty  Act, 
and  the  other  the  procedure  under  the 
Trustee  Eelief  Act.l 
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order  shall  be  valid  and  take  effect  as  if  the  same  had  been 
made  on  the  authority  or  by  the  act  of  all  the  persons  entitled 
to  the  moneys  and  securities  so  transferred,  paid,  or  delivered." 

12.  A  mortgagee  having  surplus  proceeds  of  sale  in  his  hands  [Trustee  within 
has  been  treated  as  a  trustee  under  the  Trustee  Eelief  Act  (a); 

but  the  owner  of  an  estate  charged  with  a  sum  in  favour  of 
another  was  not  a  trustee  within  the  Act,  for  he  had  not  the 
moneys  in  his  hands  (h) ;  nor  were  bankers  trustees  within  the 
Act  as  to  money  deposited  with  them,  the  right  to  which  was 
in  dispute  (c). 

13.  With  respect  to   moneys  payable  under  a  policy  of  life  [Policy  moneys.] 
assurance,  it  was  held  that,  as  the  relation  between  the  company 

and  the  policy  holder  was  that  of  debtor  and  creditor,  the  policy 
moneys,  unless  held  by  the  company  upon  trust,  could   not  be 
paid  into  Court  under  the  Act,  so  as  to  discharge  the  company  (d), 
and  the  provisions  of  the  Judicature  Act,  1873  (e),  sect.  25,  sub- 
sect.   6,  were  available  only  where   the   company  had  received 
notice  of  an  assignment  in  writing  (/).     But  all  difficulty  on  this  [Life  Assurance 
score  has  now  been  removed  by  the  Life  Assurance   Companies  m°™|'^^°toQo^j^j 
(Payment   into    Court)  Act,   1896   {g),   which  enables  any  life  Act,  1896.] 
assurance  company  (A),  subject  to  Eules  of  Court  (^),  to  pay  into 


[(a)  Roberts  Y.  Ball,  1  Jur.  N.S.  585  ; 
3  W.  R.  466  ;  24  L.  J.  Ch.  471.] 

[(6)  Be  Buckley's  Trusts,  17  Beav. 
110 ;  for  if  it  were  held  otherwise, 
the  money  might  be  paid  into  Court, 
and  the  incumbrancer  would  have  to 
bear  the  costs  of  getting  it  out,  whereas 
the  nature  of  a  charge  is  that  the 
beneficiary  is  entitled  to  have  it  raised 
out  of  the  estate,  together  with  the 
costs  of  raising  it ;  and  see  Re  Cooper's 
Legacy,  17  Jur.  1087  ;  Warhurton  v. 
Oicognara,  3  Ir.  R.  Eq.  592.  Trustees 
of  charitable  funds  have  a  strict  right 
to  pay  their  trust  money  into  Court 
and  relieve  themselves  of  the  trust, 
without  giving  notice  to  the  Charity 
Commissioners,  notwithstanding  the 
17th  section  of  the  Charitable' Trusts 
Act,  1853,  but  their  proper  course  is 
to  apply  first  to  the  Commissioners  ; 
Re  Poplar  and  Blachwall  Free  School, 
8  Ch.  D.  543.] 

[(c)  Re  Sutton's  Trusts,  12  Ch.  D. 
175.] 

1(d)  Matthew  v.  Northern  Assurance 
Company,  9  Ch.  D.  80 ;  Re  Haycock's 
Policy,  1  Ch.  D.  611.] 

[(e)  36  &  37  Vict.  c.  66  ;  see  ante, 
p.  76.] 


[(f)  See  Re  Sutton's  Trusts,  12  Ch.  D. 
175.] 

Ug)  59  Vict.  0.  8.] 

[(h)  Defined  by  s.  2  as  meaning  "any 
corporation,  company,  or  society  carry- 
ing on  the  business  of  life  assurance, 
not  being  a  society  registered  under 
the  Acts  relating  to  friendly  societies."] 

[(i)  Rules  under  the  Act  have 
been  issued,  which  are  similar  to 
those  under  the  Trustee  Act,  1893, 
s.  42.  The  company  is  not  to  deduct 
any  costs  or  expenses  of  or  incidental 
to  payment  into  Court  (R.  2),  and  in 
general  is  not  to  be  served  with  the 
petition  or  summons  except  when  the 
applicant  asksfor  payment  of  afurther 
sum  by  the  company  for  costs  (R.  7). 
The  Rules  may  be  cited  as  the  Rules  of 
the  Supreme  Court  (Life  Assurance 
Companies),  1896,  or  as  Order  LIV. 
C.  These  rules  were  held  applicable 
where  an  action  was  brought  against 
a  life  assurance  company  upon  a  life 
policy  which  had  been  lost,  and  the 
directors  were  of  opinion  that  no  dis- 
charge could  otherwise  be  obtained: 
Harrison  v.  Alliance  Assurance,  (1903) 
1  K.  B.  (C.A.)  284.] 
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[Money  payable 
by  instalments.] 


[Payment  into 
Court  when 
justifiable.  ] 


the  High  Court  any  moneys  payable  by  them  under  a  life 
policy  (a),  in  respect  of  which,  in  the  opinion  of  their  board  of 
directors,  no  sufficient  discharge  can  otherwise  be  obtained. 

14.  Where  a  sum  of  money  was  payable  by  instalments,  and 
the  first  instalment  was  paid  into  Court  by  the  trustee,  the  Court, 
on  the  petition  of  the  cestui  que  trust,  not  only  administered  the 
instalment  paid  in,  but  also  gave  directions  to  the  trustees  as  to 
the  future  instalments ;  and  said  that  the  order  would  give  ample 
indemnity  to  the  trustee  (b). 

15.  In  considering  the  propriety  of  paying  money  into  Court 
under  the  Act,  trustees  must  have  regard  to  the  facility  of  pro- 
cedure by  way  of  originating  summons,  already  referred  to  (c). 
Trustees  have  been  held  justified  in  paying  the  money  into 
Court  under  the  Trustee  Belief  Act,  where  there  were  bond  fide 
doubts  as  to  the  person  entitled  {d),  or  conflicting  claims  (e). 
The  trustees  of  a  benevolent  fund,  acting  under  the  advice  of 
counsel,  where  the  validity  of  a  mortgage  given  by  a  subscriber 
was  in  dispute,  were  considered  to  be  justified  in  paying  his  share 
of  the  fund  into  Court  under  the  Act  (/) ;  and  in  a  recent  case, 
where  trustees  declined,  on  reasonable  grounds,  to  pay  a  fund  to 
the  mortgagee  except  upon  the  taking  of  an  account,  an  action 
by  the  mortgagee  to  compel  the  trustees  to  pay  to  him  on  his 
receipt  under  sect.  22,  sub-sect.  1  of  the  Conveyancing  and  Law 
of  Property  Act,  1881,  was  dismissed  on  the  trustees  undertaking 
to  pay  the  money  into  Court,  under  sect.  42  of  the  Trustee  Act, 
1893  (£).  But  a  trustee  has  been  held  not  to  be  justified  in 
making  the  payment  into  Court  merely  in  order  to  avoid  an 
action  which  is  about  to  be  brought  against  him  (h),  or  to  escape 
liability  where  there  is  no  reasonable  doubt  as  to  the  performance 


[(a)  Defined  by  s.  2  as  including 
"any  policy  not  foreign  to  the  business 
of  life  assurance."] 

[(6)  Re  Wright's  Settlement,  1  Sm. 
&  Giff.  App.  V.  The  Court  had,  in 
fact,  no  jurisdiction  as  to  the  instal- 
ments payable  in  future,  and  the  order 
would  be  an  indemnity  in  this  sense 
only,  that  the  trustee  would  be  acting 
in  a  way  which  had  received  the 
sanction  of  the  Court  extra-judicially ; 
see  Re  Lloyd's  Trusts,  2  Ir.  R.  Eq. 
507  ;  Re  Fortune's  Trusts,  4  Ir.  K  Eq. 
351.] 

[(c)  See  ante,  p.  420.] 

[(d)  Re  Wylly,  28  Beav.  458 ;  6 
Jur.  N.S.  906 ;  Re  Jones,  3  Drew.  679.] 

[(e)  Re  Headington,  6  W.  E.  7  ;  iJe 


Provident  Glerks'  Mutual  Association, 
18  W.  E.  126,  and  for  other  cases  see 
Seton  on  Judgments,  6th  ed.  p.  1193.] 

[(/)  Re  Maclean,  19  L.  R  Eq.  274, 
282.  In  Re  Swan,  2  H.  &  M.  34,  the 
trustee  of  a  fund  to  which  a  married 
woman  was  entitled,  was  held  justified 
in  paying  it  into  Court  so  as  to  aiford 
her  an  opportunity  of  asserting  her 
equity  to  a  settlement,  but  see  Be 
Roberts,  38  L.  J.  Ch.  708  ;  17  W.  E. 
639 ;  Re  Wise,  I.  R.  3  Eq.  599.] 

[{g)  Hockey  v.  Western,  (1898)  1  Ch. 
(C.A.)  3.-,0.]  ' 

1(h)  Re  Waring,  16  Jur.  652  ;  and 
see  Re  Fogg's  Trust,  19  L.  J.  N.S.  Ch. 
175.] 
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of  the  trust  (a),  or  because  the  person  entitled  to  the  fund  has 
become  a  nun,  and  gone  to  reside  in  a  convent  abroad  (&),  or 
because  of  the  existence  of  a  power  of  appointment,  when  there  is 
no  notice  of  any  appointment,  and  no  ground  for  believing  that  any 
was  ever  made  (c),  or  because  of  claims  against  the  fund  which 
are  clearly  unfounded  (d),  or  merely  because  the  persons  entitled 
have  refused  to  execute  a  release  (e).  The  effect  of  improper  pay- 
ment into  Court  may  be  to  render  the  trustee  liable  to  pay  costs  (/). 

16.  The  money  ought  not  to  be  paid  in  (g)  to  a  general  account,  [Payment  into 
as  ex.  gr.,  the  account  of  "the  trusts  of  a  testator's  will,"  for  this  account.] 
implies  not  a  particular  trust,  but  a  general  administration  of  the 

estate.  The  executor  must  take  on  himself  the  responsibility  of 
severing  the  fund  from  the  testator's  assets,  and  appropriating  it  to 
the  particular  purpose,  and  then  pay  it  in  to  the  limited  account. 
If  it  has  already  been  paid  in  to  an  account  too  general  for  the 
Court  to  deal  with,  it  may  be  carried  over  to  the  correct  account, 
and  the  Court  will  then  proceed  to  adjudicate  upon  the  rights 
of  the  parties  Qi).  If  the  fund  has  been  paid  to  the  account 
of  the  testator's  estate,  and  in  the  matter,  &c.,  the  Court  will  not 
proceed  without  the  presence  of  the  personal  representative  and 
his  admission  of  assets  (z). 

17.  Trustees  may  deduct  the  reasonable  costs  of  the  payment  [Deduction  of 
into  Court  where  no  dispute  has   arisen  or  is  likely  to  arise  as*^"^*''^ 

to  the  deduction  {j),  but  the  better  course  seems  to  be  for  the 
trustees  to  pay  in  the  whole  fund,  leaving  it  for  the  Court  to 
settle  the  amount  of  costs  to  which  they  are  entitled,  upon  an 
application  for  payment  out  {k). 

[(a)  Re  Elliott,  15  L.  E.  Eq.  193.]  {{i)  Re  Edward's  Estate,  4   W.   E. 

[(6)  Re  Metcalfe,  2  De  G.  J.  &  S.  801.     As  to  the  proper  heading  of 

122  ;  10  Jur.  N.S.  287.]  the  account,  see  further,  Re  Jervoise, 

[(c)  Re  Cull,  20  L.  E.  Eq.  561.]  12   Beav.  209  ;    Re  TilUtone's  Trusts, 

\d)   Re     Thakeham     Sequestration  9  Hare,  App.  59  ;  and  as  to  the  effect 


ys,  12  L.  E.  Bq.  494,  500  ;   Re  of  carrying  over  a  fund  to  a  separate 

Glendenning,  W.  N.  (1867)  p.  191  ;  Re  account,  see  Edgar  v.  Plomley,  (1900) 

Garroll's  Policy,  29  L.  E.  Ir.  86.]  A.  C.  (P.O.)  431.] 

[(e)  Be    Cater,   25   Beav.    366  ;    Re  [{j)  Beaty  v.   Gimon,  7  L.  R.   Eq. 

Roberts,  W.  N.  (1869)  p.  88 ;  17  W.  B..  194  ;  and  see  Re  Fortunes  Trusts,  4 

639.]  Ir.  R.  Eq.  351.] 

[(/)  Siepost,  p.  434.]  [(k)  Re  Parked s  Will,  58  L.  J.  Ch. 

[(g)  As  to  the  mode  of  payment  in,  25,  per  Fry,  L.J.  ;  S.   C.  39   Ch.   D. 

see  Rules  in  Appendix  No.  2.]  (C.A.)  303  ;  and  see  Mitchell  v.  Cobb, 

[(h)  Re  Joseph's  Will,  11  Beav.  625  ;  17  L.  T.  25.     Where  the  payment  is 

Re  Everett,  12  Beav.  485  ;  Re  Wright's  made  by   a  personal    representative 

Will,   15   Beav.    367  ;    Re  Robinson's  without    an     affidavit     under     the 

Trust,  1  Jur.  N.S.  750  ;  Re  Goulson's  Supreme   Court    Fund   Rules,   1894, 

Trust,  4  Jur.   N.S.  6  ;    Re  Godfrey's  Rule  41  (see  Appendix),  no  deduction 

Trust,  2  Ir.  Ch.  Eep.  105  ;   and  see  for  costs  and  expenses  can  be  made. 

Re  Monahan,  8  Ir.  E.  Eq.  353.]  See  footnote  to  Schedule  to  Eules.] 
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[Effect  of  pay-  18.  The   payment   into   Court  is   a   discharge  only  as   to   the 

raent  into  CourtJ  money  paid  in,  and  lea,ves  the  trustee  liable  to  be  sued  under  the 
ordinary  jurisdiction  of  the  Court  in  respect  of  the  costs  deducted 
by  him,  or  to  account  for  any  other  moneys  upon  the  footing 
of  the  trust  (a).  It  does  not  discharge  the  trustee  from  the 
consequences  of  a  breach  of  trust  (h),  and  he  cannot  require 
a  fund  to  be  kept  in  Court  to  indemnify  him  against  threatened 
proceedings  (c). 

Trustees  by  paying  money  into  Court  retire  from  their  trust 
and  cannot  thereafter  exercise  the  powers  of  the  trust  {d) ;  and 
come  under  the  usual  words  of  "  trustees  desirous  of  being  dis- 
charged," so  as  to  call  into  operation  a  power  of  appointing  new 
trustees  in  that  event  (e);  but  they  are  not  actually  deprived 
of  ofBce,  nor  is  the  Court  or  Paymaster-General  constituted  a 
trustee  in  their  place  (/). 
[Payment  out  of  19.  Under  the  Eules  of  Court  {g),  the  application  for  payment  out 
[Application  for.]  0^  Court  is  in  general  by  summons,  where  the  money  or  securities 
in  Court  does  or  do  not  exceed  lOOOZ.  or  lOOOZ.  nominal  value, 
and  in  other  cases  by  petition.  The  trustees  themselves  are 
competent  to  make  the  application,  but  they  are  not  the  proper 
persons,  and  if  they  present  a  petition  the  Court  will  not  allow 
them  more  than  respondents'  costs  (A).  A  petition  may  be  pre- 
sented by  a  person  entitled  to  an  aliquot  share  without  bringing 
the  other  parties  interested  before  the  Court  (i).  Such  a  petition 
should  ask  that  the  other  shares  should  be  carried  to  the  separate 
accounts  of  the  other  persons  entitled,  in  order  to  save  expense  on 

[(a)  See  Becdy  v.   Ourson,  7  L.   R.  by  the  Court,  Re  Ashburnham's  Trust, 

Eq.    194;    Goode  v.    West,  9    Hare,  54   L.   T.   N.S.   84;   and  as  to  the 

378  ;   Be  Jephson,  1    L.   T.   N.S.   5  ;  exercise  of  a  discretionary  power  per- 

Attomey  -  General    v.    Alford,    2    Sm.  .sonal  to  the  trustee,  see  Re  Landon, 

&  G.  488  ;    Tliorp  v.    Thorp,  1   K.  &  40  L.  J.  Ch.  370  ;  Re  Goe,  4  K.  &  J. 

J.  438.]  199  ;  Re  Tegg,  uhi  sup. ;  Re  Nettlefold, 

[(b)  Attortiey-General  v.  Alford,2Sm.  .59  L.  T.  N.S.  315  ;  but  see  Be  Murphy's 

6  G.  488  ;  4  De  G.  M.  &  G.  843  ;  Trusts,  (1901)  1  I.  R.  145,  where  the 
18  Jur.  592  ;  1  Jur.  N.S.  361  ;  Re  money  was  paid  into  Court  by  deri- 
Waring,  16  Jur.  652.]  vative  executors,  and  it  was  held  that 

[(c)  Re  Wright's  Trust,  3   K.  &  J.  the  discretionary  power  was  gone.] 

419 ;     and    see    England    v.     Lord  [(/)  Tliompson  v.  Tovxhins,  2  Dr.  & 

Tredegar,  35  Beav.  256.]  Sm.  8  ;   8  Jur.  N.S.  185  ;   Barker  v. 

[((?)  Be  Coe's  Trusts,  4  K.  &  J.  199  ;  Peile,  2   Dr.   &   Sm.    340 ;    Re   Tegg, 

Re   William^ s  Settlement,  4  K.   &  J.  15  W.  R.  52.] 

87  ;  Re  Tegg,  15  L.  T.  N.S.  236 ;  15  Ug)  See  Appendix  No.  2.] 

W.    R.    52  ;     Re    Mulqueen's    Trusts,  [(h)  Be  Gazneau's  Legacy,  2  K.  &  J. 

7  L.  R,  Ir.  127  ;  Re  Nettlefold' s  Trusts,  249  ;  Re  Hutchinson's  Trusts,  1  Dr.  & 
W.  N.  1888,  p.  120  ;  59  L.  T.  N.S.  Sm.  27  ;  and  see  Re  Poplar  and  Blach- 
315;  Re  Murphy's  Trusts,(1900)  11.  B,.  xoall  Free  School,  8  Ch.  D.  543;  Be 
145.1  Trower,  1  L.  T.  N.S.  54 ;  iJe   ~ 


[(«)  Re  Bailey's  Trust,  3  W.  R.  31  ;       4  De  G.  M.  &  G.  757  ;  Re  Partington, 
but  discretionary  trusts,  as  for  main-      3  Giff.  378  ;  8  Jur.  N.S.  877.] 
tenance,  may  thereafter  be  exercised  [(i)  Re  BeJ^ord's  Will,  21  L.  T.  164.] 
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any  future  application  (a) ;  or  liberty  may  be  given  to  the  other 
parties  entitled  to  apply  at  chambers  (6). 

Payment  out  of  Court  cannot  be  ordered,  on  the  petition  of  a 
number  of  persons,  to  persons  nominated  by  them  to  receive  the 
money  as  trustees,  in  the  absence  of  a  deed  of  assignment  in  trust 
duly  executed  and  proved.  The  only  exceptions  are  (1)  in  the 
case  of  corporations,  where  the  petition  has  been  sealed  with  the 
corporate  seal,  and  (2)  in  the  case  of  the  corporation  of  the  City  of 
London,  on  whose  unsealed  petition  it  is  the  practice  to  pay  out  to 
the  Chamberlain  by  reason  of  the  dignity  of  his  ofhce  (c). 

20.  Applications  dealing  with  funds  lodged  in  Court  on  affidavit  [Service.] 
under  the  Act,  or  under  the  Trustee  Eelief  Act,  must  in  ordinary 
cases  be  served  upon  the  trustees  and  the  persons  named  in  the 
trustees'  affidavit  as  interested  in  or  entitled  to  the  money  or 
securities  (d).  If  the  trustee  cannot  be  found,  or  try  to  avoid  rService  on 
service,  service  on  him  at  the  address  for  service  given  in  the  ^^^sei  with"]  ^^ 
affidavit  may  be  deemed  sufficient  (e)  ;  and  where  the  trustees  had 
not  been  heard  of  for  ten  years,  and  the  place  named  for  service  in 
the  trustees'  affidavit  had  been  pulled  down,  the  Court  dispensed 
with  service  on  the  trustees,  but  directed  an  inquiry  at  chambers 
who  were  the  persons  entitled  (/).  When  money  has  been  paid 
into  Court,  and  part  of  it  has,  by  an  order  of  the  Court,  been 
carried  to  the  separate  account  of  a  cestui  que  trust,  the  trustees 
need  not  be  served  again  on  application  by  the  cestui  que  trust 
to  have  it  paid  out  of  Court  (gr) ;  but  if  a  fund  has  been  carried 
over  not  merely  to  the  "  account  of  A.  B,"  but  to  the  "  account  of 
A.  B.  with  remainder  over,"  the  trustees  must  be  served,  as  they 
may  have  received  notices  of  assignments  or  dealings  {h). 

Where  on  the  hearing  of  a  petition  class  inquiries  were  directed  [where  numerous 

and  the  chief  clerk  made  a  certificate   finding   that   numerous  Parties 

_   ^  ,  interested.] 

persons  were  interested  in  arguing  the  question  in  dispute,  but 

[(a)  Re  Hawk's  Trust,  18  Jur.  33;  [(e)  ExparteBauglM7n,16J\u:325; 

and  see  Be  Young,  5  W.  R.  400  ;  Re  Re  Laiorence,  14  W.  R.  93.] 

Beauderck,  11  W.  R.  203  ;  Be  Tliomas,  [(/)  Re  Bolton's  Will,  18  W.  R.  56  ; 

11  W.  R.  276.]_  21  L.  T.  N.S.  413  ;  W.  N.  (1869)  p. 

[(6)   Winkworth  v.    Winkworth,   32  226.     As  a    general  rule,   funds  in 

Beav.  233 ;  and  see  Be  Tracy's  Trusts,  Court  belonging  to  the  estate  of  a 

6  Ir.  R.  Eq.271.    Where  the  claimants  deceased  person  will  not,  after  the 

to    the  fund   in  opposition    to    the  expiration    of    ten    years    from    his 

petitioner  reside  abroad,  the    Court  death,  be  paid  to  his  legal  personal 

will  give  them    time  to   make  out  representative  without  notice  to  bene- 

their  case  ;  Be  Hodson's  Will,  22  L.  J.  fioiaries  :  Practice  Note,  (1904)  W.  N. 

N.S.  Oh.  1055  ;  17  Jur.  826.]  135.] 

[(c)  Be  Brettingham,  W.  N.  (1904)  [((/)  Be  Young,  5  W.  R.  400,  and  see 

168,  referring  to  Ex  parte  Corporation  ante,  p.  428.] 

o/io«dom,W.  N.  (1878)238.]  [(h)  Prcwtice   Note,   (1906)   W.    N. 

[(d)  See  Appendix  No.  2.]  (C.A.)  75.] 
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several  of  them  were  not  respondents,  the  petitioner  was  authorised 
by  the  Court  to  serve  a  copy  of  the  petition,  the  order  made  on 
the  first  hearing,  and  the  certificate,  on  those  persons,  and  the 
hearing  of  the  petition  was  adjourned  to  give  the  persons  served 
an  opportunity  of  appearing  {a). 
[Remaindermen.]  On  a  petition  by  a  tenant  for  life  for  payment  of  the  income,  it 
was  held  unnecessary  to  serve  the  remainderman  (h) ;  and  where  the 
corpus  was  only  carried  over  to  a  particular  account,  service  on 
the  remaindermen,  who  were  extremely  numerous,  was  dispensed 
with  (c) ;  and  in  another  case  the  Court  gave  no  costs  to  the 
remainderman,  who,  the  Court  said,  merely  came  to  look  after  his 
own  interests  (d). 

Under  the  rules  of  1883,  which  are  to  be  regarded  as 
forming  a  complete  code  in  reference  to  service  out  of  the 
jurisdiction  (e),  leave  cannot  be  given  to  serve  the  petition  out 
of  the  jurisdiction  (/). 

21.  The  Court,  under  the  Trustee  Eelief  Act,  exercised  as  ample 
jurisdiction  as  in  a  suit,  as,  for  example,  by  declaring  the  validity 
or  invalidity  of  a  deed  without  directing  fresh  proceedings,  if  the 
Court,  in  the  exercise  of  its  discretion,  did  not  think  a  suit 
necessary  (g),  or  by  determining  a  question  of  construction  (h). 
But  in  general  the  Court  would  not  allow  a  deed  to  be  impeached 
upon  the  petition  without  a  suit  (i).  In  one  case  Wood,  V.C,  in 
disposing  of  a  fund  on  petition,  said  that  if  there  were  creditors 
or  other  unascertained  claims,  a  suit  might  be  necessary,  but  that 
otherwise  the  Court  had  jurisdiction  as  in  a  suit,  and  might  direct 
an  issue  to  try  a  question  of  sanity  or  the  like  (j).     The  Court 


[Service  out  of 
jurisdiction.] 


[Jurisdiction  of 
Court.] 


[(a)  Be  Baltershfs  Trusts,  10  Ch.  D. 
228.] 

[(6)  Re  Whitling's SettlementjQW.  R. 
830  ;  7  Jur.  N.S.  754  ;  Ex  parte  Peart, 
17  L.  J.  N.S.  Ch.  168  ;  Be  Fletcher,  12 
Jur.  619.] 

[(c)  Re  Hodges,  6  W.  R.  487.1 

lid)  Re  Thorntmi's  Trust,  9  W.  R. 
475.] 

[(«)  Be  Busfield,  32  Ch.  D.  (C.A.) 
223.] 

[(/)  Re  Jellard,  39  Ch.  D.  424 ;  Re 
Stamvay,  W.  N.  (1892)  p.  11  ;  Be 
Gliff,  (1895)  2  Ch.  (C.A.)  21,  and  see 
Seton,  6th  edit.  pp.  18,1194.  In  Re 
Gliff,  where  an  order  for  administra- 
tion had  been  made  on  originating 
summons,  it  was  intimated  that  the 
person  having  the  conduct  of  tlie 
proceedings  could,  without  leave, 
give  to  the  person  out  of  tlie  juris- 


diction notice  of  tlie  making  of  the 
order,  and  that,  if  he  did  not  appear 
and  object,  he  would  be  taken  as 
assenting  to  the  distribution  of  the 
estate,  and  it  would  be  carried  out  in 
his  absence.] 

[(g)  Lewis  \.  Hilhnan,  3  H.  L.  C. 
607  ;  or  even,  it  would  seem,  rectifica- 
tion of  a  deed,  see  Re  Bird's  Trusts, 
3  Ch.  D.  214;  Re  Morse,  21  Beav. 
174  ;  2  Jur.  N.S.  6  ;  Be  Be  La  Touch,', 
L.  R.  10  Eq.  599.] 

l{h)  Be  Dalton,  1  De  G.  M.  &  G. 
265  ;  16  Jur.  253.] 

[(i)  Be  Way's  Settlement,  10  Jur. 
N.S.  1166.] 

[{})  Be  Allen's  Will,  Kay,  App.  51. 
Where  trustees  of  a  marriage  settle- 
ment had  transferred  the  fund  into 
Court,  and  a  petition  was  presented 
by  a  person  claiming  adversely   to 
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directed  a  suit  for  its  own  satisfaction  only,  and  would  not 
authorise  the  petitioner  to  commence  an  action  because  it  might 
be  the  more  convenient  course  for  making  out  his  title  (a). 

22.  The  Court  has  declared  the  rights  of  parties  upon  a  petition  [Declarations  and 
under  the  Act  (6) ;  and  where,  in  the  event,  the  petitioner  proved  '"l'^"'"'^] 

not  to  be  entitled,  and  it  was  necessary  to  declare  the  rights,  and 
the  trustees  desired  the  opinion  of  the  Court,  the  rights  were 
declared  and  costs  given,  as  in  a  suit  under  similar  circum- 
stances (c). 

Where  the  Court  was  not  satisfied  as  to  the  facts  by  affidavit,  it 
would,  before  making  an  order,  direct  an  inquiry  (d). 

23.  Where  an  executor,  after  paying  money  into  Court,  discovered  [Payment  into 
dehts  of  the  testator,  he  was  allowed  to  have  the  money  paid  back  to  niiaipOTeheir-" 
him  out  of  Court  on  his  undertaking  to  apply  it  properly  (e) ;  and  sio"-] 
where  the  administrator  of  a  supposed  intestate  paid  money  into 

Court  to  the  credit  of  infants  who  were  next  of  kin,  and  a  will  was 
afterwards  discovered,  under  which  the  infants  were  entitled  to 
small  legacies,  the  Court  ordered  payment  out  to  the  administrator 
on  proof  that  the  legacies  to  the  infants  were  secured  (/). 

24.  Where  money  in  which  a  lunatic  is  interested  has  been  paid  [Money  belong- 
into  Court  under  the  Act,  the  Court  has  jurisdiction  to  order  re-  "^^ 
payment  to  the  Poor  Law  Guardians  of  the  expenses  incurred  by 

them  for  the  support  of  the  lunatic  (g) ;  but  only  to  the  extent  of 
six  years'  arrears  (h) ;  or,  in  the  case  of  a  lunatic  not  so  found  by 

the  settlement.  Wood,  V.C.,  disposed  Sm.  677.] 

of  the  case  upon  the    petition,   no  [(/)  Re  Hood's  Trusts,  (1896)  1  Ch, 

party  having  objected ;    but  before  270.] 

the  Lords  Justices,   the  respondent  [(g)  Be  UpfuU's  Trust,  3  Mac.  &  G. 

not    consenting,    the    jaetition    was  281  ;  Be  Golman's  Trust,  14  L.  T.  N.S. 

ordered  to  stand    over    that  a  bill  587 ;  Be  Parker,  2  W.   E.    139 ;    Re 

■might  be  filed  ;  Re  Fomrd's  Trust,  1  Ward's    Estate,  2    W.    R.   406  ;    Re 

K.  &  J.  233  ;  24  L.  J.  N.S.  Ch.  441  ;  Lrewenj's  Trust,  2   W.   R.   436  ;    Re 

and  see  Be  Bloye's  Trust,  2  H.  &  Tw.  BucUeij's  Trust,  Johns.   700.     Where 

140  ;   1   Mac.   &   G.   488  ;    Ex  parte  the  lunatic  is  not  so  found  by  inquisi- 

Stutely,  1  De  G.  &  Sm.  703.]  tion,  the  application  need  not  be  made 

! (a)  Be  Harris's  Trust,  18  JwT.'Iil.]  in  lunacy,   see   Renton   on   Lunacy, 

(6)  Be  Walker's  Trusts,  16  Jur.  1 154 ;  656.] 

Be  Morgan,  2  W.  R.  439.]  [(/i)  Be  Newbegin's  Estate,  36  Ch.  D. 

[(c)  Be   Woollard's  Trust,   18  Jur.  477  ;  Re  Watson,  (1899)  1  Ch.  72,  the 

1012.]  liability  not  being  cut  down  by  the 

Ud)  Re  Wood's  Trust,  15  Sim.  469  ;  Poor  Law  Amendment  Act,  1849  (12 

and  see  Re  Slmrpe's  Trust,  15  Sim.  470.  &  13  Vict.  c.  103)  s.  16,  which  gives 

In  one  case  the  trustees,  after  paying  special  means  of  recovering  one  year's 

in,  applied  by  petition  to  have  the  maintenance  :  Be  Clabbon,  (1904)  2  Ch. 

fund  distributed  as  in  an  administra-  465.     As  to  protection  of  the  trustee 

tion  action,  and  the  Court  directed  for  a  pauper  non  compos,  as  against  the 

proper  inquiries  accordingly  as  to  the  guardians  of  the  poor,  by  placing  the 

persons  interested  ;  Be  Trower's  Trust,  fund  under  the  control  of  the  Court  in 

1  L.  T.  N.S.  54.]  lunacy,  see  Winkle  v.  Bailey,  (1897)  1 

[(e)  E:c  parte  Tourimy,  3  De  G.  &  Ch.  123  ;  Be  Clarke,  (1898)  1  Ch.  336.] 
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in<j[uisitipn,  to  order  the  maintenance  of  the  lunatic  (a) ;  and  to  order 
such  maintenance  out  of  capital  (h).  But  where,  under  an  order 
in  lunacy,  payments  had  been  made  by  a  receiver  to  the  guardians, 
the  effect  of  such  payment  was  to  take  the  case  out  of  the  Statute 
pi  Limitations,  and  so  entitle  the  guardians  to  payment  of  all 
the  arrears  (c). 
[Discretion  of  Jq  dealing  with  the  property  of  a  lunatic  the  Court  has  a  dis- 

cretion to  be  governed  by  the  circumstances  of  the  case,  and, 
therefore,  where  money  belonging  to  a  lunatic  found  such  in 
France  was  paid  into  Court,  and  the  French  curator  (in  whom  by 
the  French  law  the  property  became  vested  for  the  maintenance  of 
the  lunatic)  applied  for  payment  of  the  fund  to  himself,  the  Court 
refused  to  transfer  the  capital,  and  directed  payment  to  him  of  the 
dividends  only  (d) ;  and  where  there  was  a  fund  in  Court  belonging 
to  a  "  lunatic  patient "  in  New  South  Wales,  not  found  lunatic  by 
inquisitiqn,  and  it  appeared  that  by  the  law  of  the  colony,  the 
colonial  master  in  lunacy  had  large  powers  of  management  and 
of  suing  for  the  recovery  of  the  lunatic's  property,  though  the 
property  itself  was  not  vested  in  him,  the  Court  declined  to  pay 
over  the  whole  fund  to  the  master,  but  directed  payment  only  of  so 
much  as  was  shown  to  be  necessary  for  the  maintenance  and  benefit 
of  the  patient  (e)  ;  but  where  the  authority  of  the  foreign  curator 
to  get  in  the  trust  property  is  clear,  the  Courts  of  this  country  are 
bound,   on   general  principles    of   private   international  law,   to 

[(ft)  Be  Sturge's  Trusts,  5  Jur.  N.S.  tration  in  lunacy,  whereby  the  needs 

423  ;  Be  Burke,  2  De  G.  F.  &  J.  124 ;  of  the  lunatic  are  considered  before 

6  Jur.  N.S.  717 ;  Be  Law,  7  Jur.  N.S.  his  obligations,  is  not  applicable  to 

410  ;  Be  Perry's  Trusts,  31  L.  T.  N.S.  funds  in  the  High  Court :  Be  Brmvn, 

775  ;    23   W.   R.   335.     Be    imiitby's  (1900)  1  Ch.  489 ;  and  see  Be  Hunt, 

Trust,  W.  N.  1877,  p.  208  ;  but  see  (1900)  2  Ch.  (C.A.)  54n.] 

Be  Irby,  17  Beav.  334.]  [(c)  Wandsworth   Union  v.   Wmth- 

[(h)  Be  Trier's  Will  Trusts,  32  Ch.  D.  i'ttgton,  (1906)  1  K.  B.  420.] 

(C.A.)   39  ;    and   see    Be    OrimmetVs  [(d)  Be  Gamier,  .13  L.  R.  Eq.  532.] 

Tritsis,  56  L.  J.  N.S.  Ch.  419.     And  Ue)  Be  Barlow's  Will,ZQCh..'D.'i?,1; 

the  Court,  without  requiring  the  ap-  and  see  Be  Oarr's  Trusts,  (1904)  1  Ch. 

pointment  of  a  guardian  in  Umacy,  792,  where  the  Court  of  Appeal,  vary- 

directed  the  income  to  be  paid  to  the  ing  the  decision  of  Joyce,  J.,  (who 

lunatic's  wife    for    his    maintenance  thought  that  the  matter  might  more 

during  his  life  or  until  fiirther  order  ;  properly   be   dealt  with   under   the 

Be  Silva's  Trusts,  36  W.  R.  366;   57  lunacy  jurisdiction)  directed  that  the 

L.  J.  N.S.  Ch.  281 ;  58  L.  T.  N.S.  46.  income  of  a    fund  of   about  £4500 

Where  a  lunatic  was  entitled  to  a  belonging  to  a  lady  who  was  of  un- 

fund  which  had  been  paid  into  Court  sound  mind  not  so  found,  and  had 

under  the  Act,  the  Court  in  lunacy,  been    for    some    years    resident    in 

upon  a    petition    presented    in   the  Germany,  should  be  paid  to  her  sister 

Chancery  Division  under  the  Act  and  (who  was  one  of  the  trustees),  she 

in  lunacy,  made  an  immediate  order  undertaking  to  apply  the  same  for  the 

for  the  transfer  of  the  fund  to  the  maintenance,  comfort  and  benefit  of 

account  of  the  lunatic  ;   Be  Tate,  20  the  lunatic] 
Oh.  D.  135.    But  the  rule  of  adminis- 
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recognise  the  authority  thus  conferred  on  the  foreign  Court, 
unless  lunacy  proceedings  in  this  country  prevent  them  from 
so  doing  (a) ;  and  where  there  has  been  a  foreign  judicial 
declaration  of  the  status  of  lunacy  of  a  lunatic  resident  and 
domiciled  abroad,  and  a  "tuteur"  fully  empowered  has  been 
appointed,  the  fund  of  the  lunatic  ought  in  general  to  be  paid 
to  such  tuteur  (b).  Where,  however,  the  fund  in  Court  was 
the  sole  property  of  a  German  lady,  whose  only  connection  with 
this  country  arose  from  the  fact  that  her  mother  was  English, 
and  who  had  been  found  lunatic  by,  and  made  a  ward  of  the 
proper  tribunal  in  Germany,  the  Court  ordered  a  transfer  of 
the  fund  to  a  commission  of  the  German  Court  appointed  for 
the  purpose  (c). 

Although  the  foreign  committee  may  not  be'  entitled  as  of 
right  to  recover  the  property,  the  Court  in  its  discretion  may 
pay  over  the  income,  present  and  future,  to  the  committee,  even 
if  it  appears  that  the  whole  of  such  money  is  not  needed  for 
the  maintenance  of  the  lunatic  (d). 

The  Court  declined  to  pay  out  the  fund  of  infant  French  subjects  [Infants'  fund.] 
to  their  father  and  legal  guardian  as  of  right,  but  exercised  its 
discretion,   and    considered  whether  the  payment  was   properly 
required  for  the  benefit  of  the  infants  («). 

A  disqualification  unknown  to  English  law  will  be  disregarded  [Fund  of 
by  the  Court ;  thus  a  fund  payable  to  a  French  subject  of  full    ^™  '^'^ '  ■' 
age  who  had  been  adjudged  a  "prodigal"  was  paid  to  him  on 
his  sole  receipt,  notwithstanding  the  opposition  of  his  "conseil 
judiciare  "  (/). 

25.  An  order  made  by  the  Court  for  maintenance  of  an  infant  [Infant  made 
out  of  a  fund  paid  into  Court,  under  the  Trustee  Eelief  Act,  and  ^" 

to  which  the  infant  was  entitled,  constituted  the  infant  a  ward 
of  Court  (g);  but  not  so  the  payment  in  of  a  legacy  under  the 
Legacy  Duty  Act,  1796  (36  Geo.  3.  c.  52)  (h). 

26.  The  trustee  who  is  served  with  the  ^^etition  is  primd  facie  [Costs  of  tvmtee.] 
entitled  to  his  costs  on  payment  out  as  between  solicitor  and 

[(a)  Didishdm  v.  London  and  West-  Go.  v.  Keyser,  (1901)  1  Ch.  666.] 

minster  Bank,  (1900)  2  Ch.  (C.A.)  15.]  Ue)  Re  Ghatard's  Settlement,  (1899) 

[{V)  Thiery  v.   Chalmers   Guthrie  &  1  Ch.  712.] 

Go.,  (1900)  1  Ch.  80.]  [(/)  Re  Selot's  Trust,  (1S02)  1  Ch. 

[(c)  Re  De  Linden,  (1897)   1    Ch.  488.] 

453  ;  and  as  to  the  like  discretion  of  [(c/)  Re  Hodges  Settlement,  3  K.  &  J. 

the  Court  in  lunacy  under  s.  134  of  213  ;  and  see  BePeredav.  DeMancha, 

the  Lunacy  Act,  1890,  see  Re  Brovm,  19  Ch.  D.  451 ;  Brown  v  Gollins,  25 

(1895)  2  Ch.  666  ;  Re  Knight,  (1898)  1  Ch.  D.  56.] 

Ch.  (C.A.)  257.]  [(h)  Re  Hillary,  2  Dr.  &  Sm.  461, 

[(d)  New  York  Trust  and  Securities  see  ante,  p.  424,  note  (c).] 

2  E 


434  DISTRIBUTION   UNDER  TRUSTEE  ACT,    1893,   S.   42      [CH.  XIV.  S.-6 

client  (a),  and  it  is  not  thought  desirable  to  hold  too  strict  a  hand 
over  trustees  paying  in  trust  money  (h),  though  it  is  not  matter  of 
course  that  they  should  have  their  costs  (c).  Thus,  where  a 
trustee,  soon  after  accepting  the  trust,  threw  it  up  from  caprice, 
and  paid  the  money  into  Court,  he  was  not  allowed  his  costs 
of  appearing  on  the  tenant  for  life's  petition  (d).  And  where  a 
trustee  refused  in  a  proper  case  to  pay  the  fund  into  Court,  and 
obliged  the  cestuis  que  triost  to  bring  an  action,  the  Court  would 
not  allow  him  all  his  costs  of  suit,  but  only  such  costs  as  he  would 
have  been  entitled  to  if  he  had  paid  the  money  into  Court,  and 
then  the  plaintiff  had  presented  a  petition  (e).  So  where  a  trustee 
filed  a  bill  instead  of  paying  into  Court,  he  was  allowed  only  such 
costs  as  he  would  have  been  entitled  to  if  he  had  paid  in  under 
the  Act  (/) ;  and  a  trustee  who  transferred  the  fund  into  Court 
without  sufficient  reason,  though  allowed  his  costs  of  the  transfer, 
was  not  allowed  the  costs  of  appearing  on  the  petition  (g). 
[Jurisdiction  of  As  the  jurisdiction  of  the  Court  is  limited  to  the  fund  paid  into 
Court,  if  a  trustee  deducts  his  costs  before  paying  in  the  fund,  the 
Court  has  no  jurisdiction  as  to  the  sum  deducted  {h) ;  but  where  a 
trustee  has  deducted  costs  improperly,  an  action  may  be  brought 
against  him  for  recovery  of  the  costs  so  improperly  deducted,  and 
the  costs  of  the  action  will  be  thrown  upon  the  trustee  (i).     Where 

[(a)  Re  ErsJcine's  Trust,  1  K.  &  J.  [(d)  Be  LeaTce's  Trusts,  32  Beav.  135. 

.302  ;  Groyden's  Trust,  14  Jur.  54 ;  iJe  A  trustee    objected    to    act  with  a 

Wylly's    Trusts,   28    Beav.    458 ;    Be  proposed  new  trustee   of  whom  he 

Wright's  Trusts,  3  K.  &  J.  419  ;   Be  disapproved,  and  on  the  appointment 

Headington's  Trust,  27  L.  J.  N.S.  Ch.  of  such  new  trustee  the  old  trustee 

175  ;   Be  Bobertson's  Trust,  6  W.  R.  paid  the  fund  into  Court,  and  was 

405  ;  but  not  to  his  charges  and  ex-  allowed  his  costs  ;  Be  William^  Trust, 

penses,  Be  Haycock's  Policy,  1  Ch.  D.  6  W.  R.  218.] 

611  ;  Be  Kerr,  8  L.  R.  Eq.  331,  337  ;  [(e)  Wellerv.  Fitzhugh,  22  L.  T.  N.S. 

Be  Jenkins,  8  Jur.  N.S.  332,  333  ;  Be  567  ;    Gunnell   v.    Uliitear,  10   L.  R. 

Webb,  2  L.  R.  Eq.  456.]  Eq.  664.] 

[(b)  Be  Wylly's  Trust,  6  Jur.  N.S.  [(f)  Wells  v.  Malbon,  31  Beav.  48  ; 

906  ;  Be  Brocklesby,  29  Beav.  652  ;  Be  and  see  Gunnell  v.  Wliitear,  10  L.  R. 

Bendyshe,  3  Jur.  N.S.  727  ;  Be  Parker's  Eq.  664.] 

Will,  58  L.  J.  Ch.  23 ;  39  Ch.  D.  (C.  A.)  [(g)  Be  Covington's  Trust,  1  Jur.  N.S. 

303.]  1157  ;  Be  Hcming's  Trust,  3  K.  &  J. 

[(c)  Be  Elgar,  11  L.  T.  N.S.  415  ;  40  ;  and  see  Groyden's  Trust,  14  Jur. 

Be  Lane's  Trust,  24  L.  T.  181  ;  and  see  54  ;  Be  Leake's  Trusts,'S2  Beav.  135  ; 

Hanhey  v.  Morley,  4  Jur.   N.S.  234;  Be  Carinr/ton,  1  Jur.  N.S.  1157  ;   Be 

Handley  v.    Davis,  5   Jur.  N.S.    190.  Pearson,  17  W.  R.  365.] 

A  trustee  is  within  Rule  27  (19)  of  [(h)  Be  Bloye's  Tritst,  1  Mac.  &  G. 

Order  65  of  the  Rules  of  the  Supreme  504  ;  2  Hall  &  Tw.  153  ;  Re  Barber, 

Court,  1883,andifhehasbeentendered,  9  Jur.  N.S.  1098  ;  Re  Fortune' s  Trusts^ 

and  has  accepted  30s.  for  his  coats,  he  4  Ir.  R.  Eq.  351  ;  Be  Parker's  Will, 

will  not  be  allowed  his  costs  of  appear-  39  Ch.  D.  (C.  A.)  303 ;  58  L.  J.  Ch.  23.] 

ing  on  the  petition,  if  he  comes  merely  [(i)   Beaty  v.   Gurson,  7   L.  R.  Eq. 

to  ask  for  his  costs,  and  his  appearance  194  ;  and  see  Be  Parker's  Will,  58  L, 

is  otherwise  unnecessary  ;  Be  Sutton,  J.  Ch.  23,  24.] 
21  Ch  D.  855.] 
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the  trustee  is  allowed  the  costs  of  the  petition,  his  costs  will  be 
taxed,  including  those  deducted  by  him  (a).  In  cases  of  gross 
misconduct  in  paying  in  the  fund,  the  Court  has  jurisdiction  to 
throw  upon  the  trustee  personally  the  costs  of  the  petition  (b),  but 
this  is  an  extreme  measure,  and  the  Court  is  in  general  reluc- 
tant to  impose  such  a  penalty  on  trustees  (c),  and  if  a  trustee 
is  without  sufficient  reason  deprived  of  his  costs,  he  may  appeal 
for  them  (d). 

27.  "Where  a  person  not  appearing  by  the  affidavit  to  have  an  [Costs  of  other 
interest,  but  who  made  a  claim,  was  served  with  the  petition  aiid^^"^  '*''' 
disclaimed  at  the  bar,  he   was  not  allowed  his  costs  («);  and 

where  the  petition  was  presented  by  an  incumbrancer,  whose  debt 
would  swallow  up  the  whole  fund,  and  served  on  a  subsequent 
incumbrancer  with  notice  that  his  costs  of  appearing  would  be 
resisted,  such  subsequent  incumbrancer,  if  he  appeared,  would  not 
have  his  costs  (/). 

28.  The  Court  cannot  direct  the  costs  to  be  paid  out  of  another  [Costs  out  of  what 
fund,  also  paid  in  by  the  trustee,  but  standing  to  a  different 

account,  though  it  may  form  part  of  the  testator's  residuary  estate, 
and  therefore  be,  per  se,  liable  to  costs  (g),  nor  out  of  the  testator's 
residuary  estate  when  it  has  not  been  paid  in  (A) ;  but  the  pay- 
ment of  a  legacy  into  Court  does  not  relieve  the  residuary  estate 
from  bearing  the  cost  of  an  inquiry  to  ascertain  the  persons 
entitled  to  the  legacy  (i).  It  seems  that  if  the  person  who  pays 
in  is  the  personal  representative  of  a  testator  whose  will  creates 

[(a)  Be  Hue's  Trusts,  27  Beav.  337.  Re  Smith,  3  Jur.  N.S.  659.] 
It  has  been  held,  though  the  policy  of  [(/)  Roberts  v.  Ball,  24  L.  J.  Ch. 

the  decision  may  be  doubtful,  that  the  471.] 

trustee  who  is  served  with  a  petition  [((/)  Re  Hodgson,  18  Jur.  786  ;  S.  C. 

will  not  be  allowed  in  taxation  the  2  Eq.  Rep.  1083.] 
costs  of  taking  copies  of  the  affidavits  \(Ji)  Be  Bartholomew's  Will,  13  Jur. 

filed  by  the  parties  beneficially  in-  380  ;  and  see  Re  Sharpe's  Trust,  15 

terested ;  Be  Lazarus,  3  K.  &  J.  555  ;  Sim.  470  ;  Be  Feltham's  Trusts,  1  K. 

Dan.  Ch.  Pr.  7th  ed.  p.  1803.]  &  J.  534.     See,  however.  Be  Trick's 

[(b)  Be  Woodburn's  mil,  1  De  G.  Trusts,  5  L.  E.  Oh.  App.  170.] 
&  J.  333 ;  Be  Gater^s  Trust,  25  Beav.  [(i)  Be  Trick's  Trusts,  5  L.  R.  Ch. 

361,    366  ;    Be    Knight's    Trusts,    27  App.  170  ;  Be  Birkett,  9  Ch.  D.  576  ; 

Beav.  45;  Be  Foligno's  Mortgage,  32  Be  Gibbon' sWill,zeCh.'D. 4.86.   Where 

Beav.   131  ;    Be   Glendenning,  W.  N.  five-sixteenths  of  a  fund  paid   into 

1867,  p.  191  ;  Be  Boberts'  Trusts,  38  Court  had  lapsed,  the  Court  threw 

L.  J.  N.S.  Ch.  708  ;  Be  Wise's  Trust,  the  whole  costs  on  the  lapsed  shares 

3  Ir.  R.  Eq.  599  ;  Be  Elliott's  Trusts,  as  constituting  part  of  the  residue  ; 

15  L.  R.  Eq.  194  ;  Be  Hoskin's  Trusts,  Be  Ham's  Trust,  2  Sim.   N.  S.  106. 

5  Ch.  D.  229 ;  6  Ch.  D.  (C.A.)  281.]  By  R.  S.  C.  1883,  Ord.  Ixv.,  R.  14  B., 

[(c)  Re  Parker's  Will,  58  L.  J.  Ch.  24,  the  costs  of  inquiries  to  ascertain  the 

per  Cotton,  L.J.  ;  S.  C.  39  Ch.  D.  303.]  person  entitled  to  any  legacy,  money, 

1(d)  Turner  v.  Hancock,  20  Ch.  D.  or  share,   or  otherwise   incurred  in 

(C.A.)  303,  307  ;  and  see  Be  Beddoe,  relation  thereto,  are  to  be  paid  out 

(1893)  1  Ch.  (C.A.)  547.]  of  such  legacy,  money,  or  share  unless 

[(e)  Be  Parry's  Trust,  12  Jur.  615  ;  the  judge  otherwise  directs.] 
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[As  between 
corpus  and 
income.] 


[Wrongful 
claimant.] 


Payment  to 
official  trustees 
of  charities. 


Lord  St.  Leo- 
nards' Act. 


the  difficulty,  the  executor  should  take  his  costs  of  paying  in  the 
fund  out  of  the  testator's  estate,  but  the  subsequent  costs  come 
out  of  the  fund  (a) ;  but,  if  the  trust  fund  has  been  severed  from 
the  testator's  estate,  and  is  paid  in  by  the  trustee  and  not  by  the 
executor,  the  whole  of  the  costs  should  be  borne  by  the 
fund  (S). 

It  appears  to  be  now  settled  that  upon  a  petition  for  payment 
of  dividends  only,  while  the  costs,  charges,  and  expenses  properly 
incurred  by  the  trustee  in  paying  the  money  into  Court  will, 
where  not  previously  deducted,  be  directed  to  be  paid  out  of  the 
corpus,  the  costs  of  the  petitioners  and  of  all  persons  appearing  on 
the  petition  will  fall  upon  the  income,  service  on  the  remainder- 
man being  dispensed  with  (c). 

29.  Where  the  money  was  paid  into  Court  in  consequence  of  the 
unreasonable  claim  of  a  person  who  was  served  with  and  appeared 
upon  the  petition  for  payment  out,  and  opposed,  the  Court  threw 
the  costs  on  the  wrongful  claimant  {d).'] 

30.  By  the  Charitable  Trusts  Act,  1855  (e),  s.  22,  any  trustee  or 
other  person  having  stock  or  money  in  his  hands  for  a  charity,  may, 
by  an  order  of  the  Board  of  Charity  Commissioners,  transfer  the 
stock  or  pay  the  money  to  the  Official  trustees  of  charitable  funds, 
and  such  payment  or  transfer  will  be  an  indemnity  to  the  person 
paying  or  transferring. 

31.  By  the  Law  of  Property  Amendment  Act,  1859  (/),  it  is, 
in  substance,  enacted  that  executors  and  administrators,  after 
giving  such  notices  for  creditors  and  others  {g)  to  send  in  their 
claims  as  would  have  been  given  by  the  Court  of  Chancery, 
may,  at  the  expiration  of  the  time  named  in  the  notices,  proceed 
to  distribute  the  estate,  without  being  liable  for  any  claim 
of  which  they  shall  not  have  had  notice  at  the  time  of  distribu- 
tion {h). 


[(a)  Re  Gawthorne,  12  Beav.  56 ;  Be 
Jones,  3  Drew.  679.] 

[(6)  Be  Larimer,  12  Beav.  521  ;  Ex 
parte  Lucas,  V.  C.  Knight  Bruce, 
6  July,  1849.] 

[(c)  Be  Whitton's  Trusts,  8  L.  R.  Bq. 
353  ;  Be  Harrier's  Trusts,  3  L.  R.  Eq. 
432  ;  12  Jur.  N.S.  959  ;  Be  Cameron, 
1  I.  R.  Eq.  258  ;  Be  Mason's  Trusts, 
12  L.  R.  Eq.  111.  It  was  held  in 
some  cases,  that  the  costs  of  the  trustee's 
appearance  upon  the  petition  were  an 
exception,  and  ought  to  be  borne  by 
the  corpus  {Be  Gordon's  Trusts,  6  L.  R. 
Eq.  335  ;  Be  Wood's  Trusts,  11  L.  R. 
Eq.  155),  but  this  has  since  been  de- 


termined otherwise  ;  Be  Evansi'  Trusts, 
7  L.  R.  Ch.  App.  609;  Be  Smith's  Trusts, 
9  L.  R.  Eq.  374.] 

1(d)  Be  Armston's  Trusts,  4  N.  R. 
450  ;  S.  a  4  De  G.  J.  &  S.  454.] 

{e)  18  &  19  Vict.  c.  124. 

(/)  22  &  23  Vict.  c.  35,  s.  29. 

{g)  This  includes  the  claims  of  next 
of  kin  under  an  intestacy  ;  Newton  v. 
Sherry,  1  C.  P.  D.  246. 

(/i)  Sums  appropriated  by  executors 
and  retained  by  them  as  trustees  are 
moneys  distributed,  and  cease  to  be 
assets  ;  Glegg  v.  Bowland,  3  L.  R.  Eq. 
368,  [and  a  plaintiff  claiming  as  unpaid 
legatee  must  bring  the  beneficiaries 
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32.  [By  the  County  Courts  Act,  1888,  (a),  sect.  67,  the  County  [Jurisdiction  of 
Courts  have  and  can  exercise  all  the  powers  and  authority  of  the    °"°  ^    "^^  '■■' 
High  Court  in  actions  or  matters  relating  to  administration,  or  the 
execution  of  trusts,  or  arising  under  the  Trustee  Eelief  Acts  (h),  or 
the  Trustee  Acts,  where  the  trust  estate  or  fund  to  which  the 
action  or  matter  relates  does  not  exceed  in  amount  or  value  the 
sum  of  5001.     By  sect.  69,  where  any  action  or  matter  is  pending 
in  the  Chancery  Division  of  the  High  Court  which  might  have 
been  commenced  in  a  County  Court,  any  of  the  parties  may  apply 
at  chambers  to  the  Judge  to  whom  it  is  attached  for  a  transfer  of 
the  action  or  matter  to  the  County  Court  in  which  the  same  might 
have  been  commenced,  and  the  Judge  may,  upon  such  application, 
or  without  any  application,  order  the  transfer.     By  sect.  70,  trust  [Payment  into 
funds  vested  in  trustees  upon  trusts  within  the  meaning  of  the    """  ■''   °^  -^ 
Trustee  Eelief    Acts,   and    not    exceeding    5001.   in   amount   or 
value,   may,    if    money,    be    paid    into    the   Post    Office   Saviiigs 
Bank    of    any    County    Court     town,    in    the    name    of    the 
registrar  of  such  Court,  or,  if  stock  or  securities,  be  transferred 
into  the  joint    names   of    the   treasurer   and  registrar   of    such 
Court.] 

before  the  Court,  Be  Frewen,  60  L.  T.  stances,  especially  the  place  of  residence 

N.S.    953.     The    protection  applies  of  the  testator  or  intestate  and  his 

although  the  executors  or  adminis-  position    in    life ;    Re    Bracken,    43 

trators  have  taken  a  charge  from  a  Ch.  D.  (C.A.)  1.     The  sending  in  of  a 

devisee  under  the  Land  Transfer  Act,  claim  by  a  creditor  is  not  ecLuivalent 

1897,  s.  3,  sub-s.  1  ;  Re  Gary  and  Lott,  to  bringing  an  action  so  as  to  keep 

(1901)  2  Oh.  463].  Executors,  to  entitle  his  debt  alive  under  the  Statutes  of 

themselves  to  the  protection  of  the  Limitation  ;  Re  Stephens,  43  Ch.  D.  39. 

Act,  must  insert  advertisements  in  the  As  to  the  continuing  liability  of  an 

London  Gazette,  [but  not  necessarily  in  executor  who  has  notice  of  a  debt  or 

another  London  paper ;  Re  Bracken,  claim,  see  Wood  v.   Wood,  21  W.  R. 

43  Oh.  D.  (C.A.)  1],  as  well  as  in  local  135  ;  Price  v.  Mayo,  22  W.  R.  401  ; 

papers  ;  Wood  v.  Weightman,  13  L.  R.  Seton  on  Judgments,  6th  ed.  pp.  1658, 

Eq.  434  ;  and  executors  after  distribu-  1659,   1660,  1661;   Scottish  Equitable 

tion  are  bound  to  give  all  proper  in-  Life  Association  Society  v.  Beatty,  29 

formation  to  unpaid  creditors,  or  they  L.  R.  Ir.  290  ;  Williams  on  Executors, 

will  be  deprived  of  their  costs  in  suits  9th  ed.  p.   1822;  and  see  Stuart  v. 

by   such   creditors ;    Re    Lindsay,   8  Babington,  27  L.  R.  Ir.  551.] 

Ir.  R.  Bq.  61.     [In  determining  as  to  [(a)  51  &  52  Vict.  c.  43.] 

the  sufficiency  of  the  notices,  the  Court  [(6)  See  ante,  p.  424.] 
will  have  regard  to  all  the  circum- 
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CHAPTER  XV 


THE   DUTIES   OF   TRUSTEES   OF  RENEWABLE   LEASEHOLDS 


Upon  this  head  we  propose — I.  To  examine  the  preliminary 
question,  in  what  cases  the  obligation  to  renew  is  imposed  by 
the  settlement.  II.  To  enquire  in  what  manner  the  trustees  are 
to  levy  the  fines  payable  upon  the  renewals. 

I.  In  what  cases  the  obligation  to  renew  is  imposed  by  the 
settlement. 
Settlement  of  1.   It  might  naturally  be  supposed,  that,  from  the  very  cir- 

not»«rse  imply  cumstance  of  the  leaseholds  being  of  a  renewable  character,  a 
a  dii-ection  to  settlement  of  them  to  several  persons  in  succession  would  per  se 
imply  a  right  in  the  remainderman  to  call  upon  the  tenant  for 
life  to  contribute  to  the  fine  (a) ;  and  indeed  Lord  Thurlow,  in  the 
instance  of  a  lease  which  had  not  previously  been  treated  as 
renewable,  observed :  "  The  cases  in  which  the  nature  of  the  estate 
or  the  will  of  the  testator  compels  a  renewal,  appear  not  to  apply 
to  the  present:  where  there  is  no  such  custom,  or  direction,  it  is 
in  the  discretion  of  the  tenant  for  life  to  renew  or  not"  (6). 
However,  it  seems  to  be  now  established  generally,  that,  in  a 
devise  of  renewable  leaseholds  without  the  interposition  of  a 
trustee,  the  remainderman  cannot  oblige  the  tenant  for  life  to 
contribute  to  the  fine  (c) ;  and  so  it  was  determined,  even  where 
the  devise  was  expressly  made  "subject  to  the  payment  of  all 
fines,  and  as  they  became  due  yearly  and  for  every  year "  (d). 
However,  as  the  interest  given  is  in  its  nature  capable  of 
renewal,  the  Court  says :  "  If  the  tenant  for  life  do  renew,  he 
shall  not  by  converting  the  new  acquisition  to  his  own  use 
derive  an  unconscientious  benefit  out  of  the  estate "  (e) ;  but  on 
the  remainderman's  contributing  to  the  fine,  shall  be  regarded  as 


(a)  See  White  v.  White,  4  Ves.  32. 

(6)  Nightingale  v.  Lawson,  1  B.  C.  C. 
443. 

(c)  White  V.  White,  4  Ves.  32,  per 
Lord  Alvanley  ;  S.  0.  9  Ves.  561,  per 


Lord  Eldon  ;  Stone  v.  Theed,  2  B.  C.  C. 
248,  per  Lord  Thurlow. 

(d)  Gapel  v.  Wood,  4  Euss.  500. 

(e)  Stone  v.  Theed,  2  B.  C.  C.  248, 
per  Lord  Thurlow. 
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a  trustee,  and  shall  hold  the  renewed  interest  upon  the  trusts 
of  the  settlement  (a). 

2.  Will  the  interposition  of  a  trustee  sufficiently  indicate  an  inten-  Whether  a  direc- 
tion of  obliging  the  tenant  for  life  to  renew  ?     "  In  a  devise  to  b^hnplied^'byThe 
trustees''  says  Lord  Hardv/icke,  " if  cest%d  que  trust  for  life  be  one  interposition  of 

a.  trustee. 

of  the  lives,  I  should  doubt  whether  such  cestui  que  trust  could 
be  compellable  to  contribute ;  but  here  all  these  lives  were 
strangers ;  the  intent  of  the  testator  certainly  was,  that  the  lease 
should  continue,  and  he  kept  on  foot,  and  something  must  he  done 
for  a  renewal  though  nothing  is  mentioned"  (h).  Lord  Alvanley 
on  one  occasion  alluded  to  the  point,  but  said  he  was  not  called 
upon  to  decide  it  (c).  In  Hulkes  v.  Barrow  (d),  where  the  devise 
was  to  trustees  upon  trust  to  permit  one  to  receive  the  rents  for 
life,  with  remainders  over,  "  subject  to  the  payments  of  the  rents 
and  performance  of  the  covenants  reserved  and  contained,  or  to 
he  reserved  and  contained,  in  the  present  ot  future  leases,  whereby 
such  premises  were  or  should  he  held,  and  also  all  taxes,  fines, 
and  expenses  attending  the  premises,"  it  was  held  that  the  obli- 
gation of  renewing  the  lease  was  imposed  by  the  will.  And  in 
Lock  V.  Zock  (e),  where  a  testator  had  devised  a  college  lease  of 
twenty-one  years  to  his  wife  for  life,  remainder  to  her  son,  she 
paying  10^.  per  annum  to  her  son  duriiig  her  life,  it  was  ruled 
that,  as  the  testator  contemplated  the  continuance  of  the  lease 
during  the  life  of  the  wife,  she  was  bound  to  renew.  These, 
however,  were  cases  accompanied  with  special  circumstances. 
It  has  since  been  decided  by  Lord  Plunket,  in  Ireland,  that  a 
settlement  with  the  mere  inter-position  of  a  trustee  does  rwt  impose 
an  obligation  to  renew  (/). 

3.  Where  leaseholds  of  this  kind  are  made  the  subject  of  a  Whether  implied 
marriage  settlement,  it  may  be  argued,  that  as  the  parents  and  ggt^i^ent^^^ 
issue  who  have  any  interest  given  them  are  purchasers  for  value, 
the  enjoyment  of  the  tenant  for  life  should  be  consistent  with 
that  of  the  other  subsequent  takers.     But  in  Lawrence  v.  Maggs  (g), 

(a)  Nightingale  v.  Lawson,  1  B.  C.  C.  before    the    same  Judge,   it    is    not 

440  ;  Stmie  v.  Theecl,  2  B.  0.  C.  248,  clear  whether  his  Lordship  did  or  not 

per  Lord  Thurlow  ;  OoppinY.  Ferny-  considerthe  will  as  creating  an  obliga- 

hough,   2   B.    C.    C.    291  ;  Fitzroy  v.  tion  to  renew,  but  it  would  rather  ap- 

Howard,  3  Russ.  225.  pear  that  he  did.     The  remainderman 

(6)  Verney  v.  Verney,  1  Ves.  429.  was  held  not  liable  to  contribute  to- 

(c)  White  V.  White,  i  Yes.  dZ.  wards  the  renewal  fines  in  favour  of  the 

(d)  Taml.  264.  tenant  for  life,  except  as  respected  cer- 

(e)  2  Vern.  666.  tainfinespaidsubsequently  tol819,  as 
(/)  O'Ferrall  v.  O'Ferrall,  LI.  &  G.  to  which  the  remainderman  submitted 

Rep.   temp.  Plunket,  79.     In   Trench      to  contribute.     See  lb.  p.  454  et  seq. 
V.  St  George,  1   Dru.  &  "Walsh,   417,  (g)  1  Eden,  453.     Search  has  been 
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Implied  in 
articles  for  a 
settlement. 


Of  discretionary 
renewals. 


23  &  24  Vict.  c. 
145,  ss.  8,  9. 


[Trustee  Act, 
1893.] 


the  case  of  a  marriage  settlement  with  trustees  interposed,  but 
without  any  mention  of  renewals.  Lord  ISTorthington  was  apparently 
of  opinion  that  the  tenant  for  life  was  not  bound  to  renew. 

4.  If  renewable  leaseholds  upon  marriage  be  articled  to  he 
settled,  the  Court  will,  in  executing  the  settlement,  insert  the 
proper  direction  for  renewals.  This,  it  seems,  was  directly 
determined  in  Graham  v.  Lord  Londonderry  (a) :  and  the  case 
of  Lawrence  v.  Maggs,  before  Lord  Northington,  was  cited  before 
Lord  Thurlow  in  Pickering  v.  Vowles  (b),  as  establishing  the 
same  doctrine ;  but  it  appears  by  the  report  taken  from  Lord 
Northington's  own  MS.  that  the  Bar  were  mistaken  in  this  (c). 
However,  Lord  Thurlow  himself  seems  to  have  entertained  that 
opinion,  for  in  the  same  case  of  Pickering  v.  Vowles,  where  the 
property  was  articled  to  be  settled,  but  there  was  no  direction 
for  renewals,  his  Lordship  said  :  "  It  was  intended  the  lease  should 
be  fully  estated,  and  that  the  husband  and  wife  should  have  life 
estates,  and  that  so  fully  estated  it  should  go  to  the  children." 

5.  A  direction  for  renewals  where  successive  estates  are  limited 
is  sometimes  in  the  form  of  a  discretionary  power.  The  instru- 
ment may,  indeed,  be  so  specially  worded,  that  the  power  should 
be  perfectly  arbitrary  ;  but  if  the  proviso  be  simply  that  "it  shall 
be  lawful  for  the  trustees  to  renew,  from  time  to  time,  as  occa- 
sion may  require,  and  as  they  may  think  proper,"  the  clause  will 
be  construed,  not  as  conferring  an  option  upon  the  trustees  of 
renewing  or  not,  but  as  a  safeguard  against  any  unreasonable 
demands  on  the  part  of  the  lessor  (d). 

[6.  By  Lord  Cranworth's  Act,  passed  2?>th  August,  1860,  pro- 
visions were  made  for  the  renewal  of  leases  by  trustees  under 
instruments  executed  since  the  date  of  the  Act.  These  provisions 
were  repealed  by  the  Settled  Land  Act,  1882  («),  but  in  substance 
re-enacted,  and  extended  to  all  trusts,  whatever  the  date  of  their 
creation,  by  the  Trustee  Act,  1888  (/) ;  the  provisions  of  which 
have  now  been  replaced  by  sect.  19  of  the  Trustee  Act,  1893  (g), 
by  which  it  is  enacted  that  (1)  a  trustee  (A)  of  any  leaseholds  for 


made  for  this  case  in  E.  L.  through 
several  years,  but  the  decree  has  not 
been  found.  See  Lord  Montfort  v. 
Gadogan,  17  Ves.  488  ;  &  0.  19  Ves. 
638  ;  Trench  v.  St  George,  1  Dru.  & 
Walsh,  417. 

(a)  Cited  Stone  v.  Theed,  2  B.  C.  C. 
246. 

(6)  1  B.  C.  C.  197.  The  cause  does 
not  appear  in  R.  L. 

(c)  1  Eden,  453. 


(d)  Mikington  v.  Mulgrave,  3  Mad. 
491  ;  5  Mad.  472  ;  Mortimer  v.  Watts, 
14  Beav.  416  ;  and  see  Verney  v.  Ver- 
ney,  1  Ves.  430  ;  Haney  v.  Harvey,  5 
Beav.  134  ;  Luther  v.  Bianconi,  10  Ir. 
Oh.  Rep.  203. 

(e)  45  &  46  Vict.  c.  38,  s.  64.] 

'(/)  51  &  52  Vict.  c.  59,  ss.  10,  11.] 

'Ig)  56  &  57  Vict.  c.  53.] 

'(h)  For  the  definition  of  trustee, 
see  s.  50,  ante,  p.  366,  and  -post,  Chap. 
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lives  or  years  which  are  renewable  from  time  to  time,  either  under 
any  covenant  or  contract,  or  by  custom  or  usual  practice  may,  if 
he  thinks  fit,  and  shall,  if  thereto  required  by  any  person  having 
any  beneficial  interest,  present  or  future,  or  contingent,  in  the 
leaseholds,  use  his  best  endeavours  to  obtain  from  time  to  time  a 
renewed  lease  of  the  same  hereditaments  on  the  accustomed  and 
reasonable  terms,  and  for  that  purpose  may  from  time  to  time 
make  or  concur  in  making  a  surrender  of  the  lease  for  the  time 
being  subsisting,  and  do  all  such  other  acts  as  are  requisite  i 
provided  that  where,  by  the  terms  of  the  settlement  or  will,  the 
person  in  possession  for  his  life  or  other  limited  interest  is  entitled 
to  enjoy  the  same  without  any  obligation  to  renew  or  to  contribute 
to  the  expense  of  renewal,  the  section  is  not  to  apply,  unless  the 
consent  in  writing  of  that  person  is  obtained  to  the  renewal  on  the 
part  of  the  trustee  {a).  (2)  If  money  is  required  to  pay  for  the 
renewal,  the  trustee  effecting  the  renewal  may  pay  the  same  out  of 
any  money  then  in  his  hands  in  trust  for  the  persons  beneficially 
interested  in  the  lands  to  be  comprised  in  the  renewed  lease,  and 
if  he  has  not  in  his  hands  sufficient  money  for  the  purpose,  he  may 
raise  the  money  required  by  mortgage  of  the  hereditaments  to  be 
comprised  in  the  renewed  lease,  or  of  any  other  hereditaments  for 
the  time  being  subject  to  the  subsisting  uses  or  trusts  to  which 
those  hereditaments  are  subject,  and  no  person  advancing  money 
upon  a  mortgage  purporting  to  be  under  this  power  is  to  be  bound 
to  see  that  such  money  is  wanted,  or  that  no  more  is  raised  than  is 
wanted  for  the  purpose.] 

7.  By  the  Ecclesiastical  Commissioners  Act,  1860,  where  any  23  &  24  Vict, 
estate  or  interest  under  any  lease  or  grant  from  an  ecclesiastical 
corporation  is  vested  in  a  person  as  trustee,  whether  expressly 
or  by  implication  of  law,  with  a  power  to  raise  money  for  pro- 
curing a  renewal,  or  where  such  power  is  yested  in  any  person, 
it  is  made  lawful  for  such  person  to  raise  money  for  the  purpose 
of  purchasing  the  reversion  or  otherwise  enfranchising  the  pro- 
perty (l) ;  and  it  has  been  held  that  this  enactment  confers  a 
power  not  only  to  raise  the  money,  but  also  to  effect  the  purchase 
or  enfranchisement  (c).  But  this  will  not  authorise  the  trustees 
to  make   any    arrangement    with    the    reversioners    which   will 

XXVI.     The   object   of  the  section  [(a)  The  concluding  words  were  not 

was  to  remove  the  liability  of  trustees  contained  in  23   &  24  Vict.  c.  \Ab, 

and  not  to  alter  the  law  as  between  s.  8.] 

tenant  for  life  and  remainderman  ;  (i)  23  &  24  Vict.  c.  124,  s.  20, 

Re  Baring,  (1893)   1    Ch.  61,  65,  per  (c)  Hwyward  v.  Pile,  5   L.  R.  Ch. 

Kekewich,  J.]  App.  218,  per  Lord  Hatherley. 
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disturb  the  relative  rights  of  the  tenant  for  life  and  the  remain- 
dermen under  the  settlement ;  and  where  it  was  proposed  to 
surrender  part  of  the  leaseholds  in  consideration  of  a  release 
of  the  reversion  of  the  rest  of  the  leaseholds,  and  the  interests 
of  the  tenant  for  life  would  suffer  by  the  arrangement,  the  Court 
had  no  power,  without  the  consent  of  the  tenant  for  life,  to  give 
effect  to  the  proposal,  though  beneficial  on  the  whole  (a). 
How  fines  on  II.  We  next  proceed  to  inquire  in  what  manner  the  fines  for 

levied.  renewals  are  to  be  levied  by  the  trustees. 

Upon  this  subject  we  shall  advert,  First,  to  the  case  where  the 
settlor  himself  has  specifically  marked  out  the  fund  from  which 
the  fines  are  to  be  raised  ;  and  Secondly,  to  the  rules  adopted  by  the 
Court,  where  the  settlor  himself  has  omitted  to  declare  any  intention. 
First.  Where  the  fund  for  the  fines  is  pointed  out. 
How  to  be  levied      1.  If  there  be  an  express  trust  to  provide  the  fines  for  renewals 
issues^  and  pro-    °^^  °^  *^^  "rents,  issues,   and  profits,"   and  the  leaseholds   are 
fits,"  where  the    for  terms  of  years  not  determinable  on  lives,  so  that  the  times  of 
years.  renewal  can  be  certainly  ascertained,  it  will  be  the  duty  of  the 

trustees  to  lay  by  every  year  such  a  proportion  of  the  annual 
income  as  against  the  period  of  renewal  will  constitute  a  fund 
sufficient  for  the  purpose  (h). 
Fines  to  be  2.  If  the   trust  be  to  levy  the  fines   for  renewal  out  of  the 

rents  and  profits  "  ''^'*^*'  i^^'^es,  and  profits,  ov  hy  mortgage','  it  was  held  in  a  case 
or  by  mortgage,  before  Sir  J.  Leach  that  the  annual  rents  only  would  in  the  first 
instance  be  applicable,  for  he  considered  the  authority  to  mort- 
gage not  as  making  it  optional  with  the  trustees  whether  they 
should  or  not  affect  the  interests  of  the  remainderman,  by  throw- 
ing the  charge  of  the  renewal  upon  the  corpus  of  the  property, 
but  as  given  for  the  protection  of  the  cestuis  que  trust  in  case 
the  amount  of  the  fine  should  not  be  otherwise  forthcoming  (c), 
and  intimated  that  should  the  trustees  be  under  the  necessity 
of  mortgaging,  the  Court  would  call  back  from  the  party  in 
possession  the  amount  of  the  incumbrance  thus  temporarily 
incurred  (d).     However,  in  the  later  case  of  Jones  v.  Jones  (e), 

(a)  Hayward  v.  Pile,  5  L.  R.   Ch.  see   Earl   of  SJiaftesbury   v.   Duke   of 

App.  214.    But  in  another  special  case  Marlborough,     2     M.     &     JK.     121; 

where  there  was  an  absolute  trust  for  Blake    v.    Peters,   1   De   G.   J.   &  S. 

renewal,  overriding  the  interest  of  the  345. 

tenant  for  life,  the  Court  made  the  (c)  Mikingto'n  \.  Earl  of  Portmore, 

order ;  Hollier  v.  Burne,  16  L.  R.  Eq.  5  Mad.  471  ;  and  see  Milles  v.  Milles, 

163 ;  [see  Maddyv.  Hale,  3  Ch.  D.  (C. A.)  6  Ves.  761. 

327 ;  BeLordBanelagh'sJVill,26Gh.'D.  (d)  5  Mad.   472;   and  see  Earl  of 

591].  Shaftesbury  v.   Duke  of  Marlborough, 

(6)  Lord  Montfort  v.  Lord  Gadogan,  2  M.  &  K.  121,  123. 

17   Ves.    485  ;    S.    C.    19    Ves.    635  ;  (e)  5  Hare,  440. 


CH.  XV.]  RENEWAL    01?    LEASES  443 

where  the  trustees  were  empowered  to  levy  the  fines  "hy  and, 
(mt  of  the  rents,  issues,  and  profits,  or  hy  mortgage,  or  by  such 
other  ways  and  means  as  should  be  advisable,"  the  Court,  after 
observing  that  to  levy  the  fines  from  the  rents  would  throw  them 
on  the  tenant  for  life,  while  a  mortgage  would  be  oppressive  to 
the  remainderman,  declined  to  give  any  opinion  whether  the 
trustees  might  not,  had  they  exercised  their  discretion,  have 
determined  upon  whom  the  burthen  should  fall ;  but  as  the 
trustees  had  not  exercised  their  discretion,  it  was  held  that  the 
Court  could  adjust  the  onus  amongst  the  parties  according  to 
the  equitable  rule,  viz.  in  proportion  to  their  actual  emjoyment, 
as  soon  as  it  could  be  ascertained  {a).  And  in  Greenwood  v. 
Evans  (h),  Beeves  v.  Creswick  (c),  and  Aiiislie  v.  Hareourt  (d), 
where  the  fines  were  to  be  raised  out  of  the  rents,  issues,  and 
profits,  or  hi/  mortgage,  the  Court  in  like  manner  adopted  the 
principle  of  throwing  the  onus  on  the  successive  tenants  of  the 
estate,  in  proportion  to  their  enjoyment  (e).  In  the  first  two 
cases  the  leaseholds  were  for  lives,  and  in  the  last  the  leaseholds 
were  partly  for  lives  and  partly  for  years,  but  no  distinction  was 
taken  on  that  account.  The  present  leaning  of  the  Courts  would 
appear,  therefore,  to  be,  to  consider  the  language  of  the  instru- 
ment as  directing  only  the  temporary  mode  of  raising  the  fines, 
without  prejudice  to  the  ultimate  equitable  adjustment  according 
to  the  principles  now  acted  upon  in  equity  in  ordinary  cases. 
But  if  the  trusts  be  to  pay  the  renewal  fines  by  and  out  of  "  the 
annual  rents,  issues,  and  profits,"  with  a  power,  if  the  money 
wanted  for  renewal  be  not  produced,  to  raise  it  by  mortgage,  the 
onus  will  fall  upon  the  tenant  for  life  (/). 

3.  If  the  leaseholds  be  either  for  lives  or  for  years  determinable  How  to  be  levied 
on  lives,   and  the  trust  is  to  raise  the  fines  for  renewal  out  of  the  ait^for  Uvesr*^ 
"rents,  issues,  and  profits^'  the  expenses  of  renewal  must  still  be 

cast  upon  the  annual  rents  if  it  clearly  appear  that  such  were 
meant,  though  from  the  uncertainty  of  the  time,  the  trustees 
cannot  be  sure  they  shall  have  accumulated  an  adequate 
fund. 

4.  But  the  expression  "  rents,  issues,  and  profits,"  often  stands  whether  rents 
by  itself,  without  any  sufficient  indication  aliunde  that  a^mual  annua™rent™^*'^ 
rents  are  intended,  and  then  the  question  arises,  and  is  attended 

(a)  Joiies  V.  Jmies,  5  Hare,  440.  (d)  28  Beav.  313. 

(6)  4  Beav.  44.  [(e)  See  Isaac  v.    Wall,  6  Ch.   D. 

(c)  3   Y.    &    C.   715,  as   corrected  706  ;  Re  Marquess  of  Bute,  27  Ch.  D. 

from  Reg.  Lib.  ;  see  post,  note  (j ),  p.  196.] 
444.  (/)  Solley  v.  Wood,  29  Beav.  482. 
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with  great  difficulty,  whether  the  fines  shall  be  raised  out  of  the 
annual  rents  or  the  corpus. 

In  Stone  v.  Theed  (a),  Lord  Thurlow  held  that  the  annual 
rents  only  were  applicable.  In  Allan  v.  Backhouse  (b),  Sir  T. 
Plumer  considered  that  the  trustees  might  sell  or  mortgage,  and 
that  the  tenant  for  life  and  remainderman  must  contribute  in 
the  usual  proportions,  and  this  decision  was  affirmed  on  appeal 
by  Lord  Eldon  (c).  In  Shaftesbury  v.  Marlborough  (d),  Sir  J. 
Leach  observed  upon  the  conflict  between  the  preceding  cases, 
and  followed  the  authority  of  Lord  Thurlow.  [In  lie  Barber's 
Settled  Estates  (e),  the  authority  of  Allan  v.  Backhouse  was 
conceded  without  argument.] 

The  decisions  in  Playters  v.  Abbott  (/),  and  Townley  v.  Bond  (g), 
must  be  viewed  as  resting  only  upon  the  special  wording  of  the 
instruments  which  were  under  consideration. 

In  Greenwood  v.  Evans  (h),  Jones  v.  Jozies  (i),  Beeves  v.  Cres- 
vjick  (j),  and  Ainslie  v.  Harcourt  (k),  the  trustees  were  em- 
powered to  levy  the  fines  from  the  remits,  issues,  and  profits, 
or  by  mortgage,  and  the  Court,  as  we  have  seen,  apportioned 
the  burthen  amongst  the  successive  tenants,  according  to  their 
enjoyment. 

The  result  appears  to  be  that  where  the  direction  is  to  raise 
the  fines  out  of  "  the  rents,  issues,  and  profits,"  simply,  the  Court 
may  be  compelled,  by  the  express  language  of  the  instrument,  to 
throw  the  fines  upon  the  annual   rents,  but  will  lean  strongly 


(a)  2  B.  C.  C.  243  ;  see  tlie  case 
stated  from  Reg.  Lib.  with  some 
remarks,  in  Jones  v.  Jones,  5  Hare, 
451,  note  (a) ;  and  see  Metcalfe  v. 
Hutchinson,  1  Ch.  D.  591  ;  \Re  Green, 
40  Ch.  D.  610]. 

(6)  2  V.  &  B.  65. 

(c)  Jac.  631.  [A  full  copy  of  Lord 
Eldon's  judgment  will  be  found  in 
the  Law  Magazine,  VoL  XXVI.  p. 
112.] 

{d)  2  M.  &  K.  Ill,  121. 

[(e)  18  Ch.  D.  624.] 

(/)  2  M.  &  K.  97. 

{g)  2  Conn.  &  Laws.  393. 

(/i)  4  Beav.  44. 

{i)  5  Hare,  440. 

0')  3  Y.  &  C.  715.  It  is  stated  in 
the  report  that  "  there  were  no  funds 
provided  for  the  purpose  of  renewal 
by  the  testator's  will "  ;  from  which  it 
might  be  supposed  that  the  will  was 
altogether  silent  upon  the  subject,  but 
Mr  Shapter,  Q.C.,  who  had  occasion 


to  consult  the  Reg.  Lib.,  obligingly 
furnished  the  author  with  the  follow- 
ing extract  from  the  will :  "  It  shall 
be  lawful  for  my  said  trustees,  and 
the  survivor  of  them,  and  the  heirs, 
executors,  administrators  and  assigns 
respectively  of  such  survivor  to  renew, 
or  use  their  or  his  endeavours  to  renew, 
the  leases  for  the  time  being  of  such 
part  of  my  said  estates  as  shall  be 
accustomably  renewable  from  time  to 
time,  and  as  often  as  occasion  shall 
require,  and  for  that  purpose  to  make 
such  surrenders  of  the  then  leases,  or 
any  renewed  leases,  as  shall  be  requ  isite 
and  necessary  in  that  behalf,  and  hy 
and  out  of  tlie  rents,  issues  and  profits, 
of  the  premises,  the  leases  whereof  may 
be  so  renewed,  or  by  mortgage  tlwi-eof, 
to  raise  so  much  moneys  as  shall  be 
suflftcient  for  paying  the  several  re- 
newal fines  and  other  necessary  charges 
for  such  renewals." 
(/c)  28  Beav.  313. 
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against  such  a  construction,  and  where  the  trustees  are  empowered 
to  raise  the  fines  out  of  "the  rents,  issues,  and  profits,  or  by 
mortgage,"  it  will  hold  the  discretion  to  apply  only  to  the 
temporary  means  of  raising  the  fund,  and  will  apportion  the 
burthen  according  to  the  general  rule  (a). 

5.  On  a  reference  to  the  Master  in  Chancery  by  Sir  J.  Leach,  Of  rising  the 
how  a  fund  for  payment  of  fines  on  the  renewal  of  leaseholds  for  insurance. 
lives,  where  the  fines  were  to  be  paid  from  the  annual  rents, 

could  best  be  secured,  the  Master  proposed  in  his  report,  that 
each  of  the  lives,  upon  which  the  leases  were  held,  should  be 
insured  against  the  life  of  the  tenant  for  life  in  a  sum  sufficient 
to  cover  the  amount  of  the  fine,  and  that  the  premiums  upon 
the  policies  should  be  paid  out  of  the  annual  rents  and  profits  (S). 
Upon  this  arrangement  we  must  remark  that  the  lives  of  the 
cestuis  que  vie  ought  to  have  been  insured  unconditionally,  and 
not  against  the  life  of  the  tenant  for  life,  for  the  estate  was 
continually  deteriorating  as  the  lives  wore  out,  and  the  re- 
mainderman was  entitled  to  have  good  lives  or  equivalent 
insurances.  In  leaseholds  for  years,  the  remainderman  has  a 
right  to  a  proportional  accumulation  towards  the  payment  of 
the  next  fine,  and  why  is  not  the  same  principle  to  prevail  in 
the  case  of  leaseholds  for  lives?  Subject  to  this  observation,  a 
more  convenient  mode  of  raising  the  fines  could  not  perhaps  be 
suggested,  and  a  trustee  under  similar  circumstances  would 
scarcely  incur  a  risk  in  acting  upon  it  at  his  own  discretion. 

6.  Where  freeholds  and  leaseholds  for  lives  are  limited  to  the  Power  to  charge 
same  uses,  it  is  usual,  from  the  difficulty  of  mortgaging  leaseholds  raising  fines. 
vested  in  trustees  (who  will  not  covenant  beyond  their  own  acts), 

to  insert  a  power  to  charge  the  freeholds  for  raising  the  fines ; 
and  it  would  be  well  to  provide  that  the  freeholds  and  leaseholds 
might  be  joined  together  in  the  security,  and  that  the  loan  should 
precede  other  charges  created  by  the  settlement,  and  that  the 
corpus  of  the  property  should  be  subject  to  the  mortgage,  so  as 
to  shut  out  the  question  of  apportionment  between  the  tenant 
for  life  and  the  remainderman. 

7.  [Where  there  is  an  absolute  trust  for  renewal  of  leaseholds  Who  shall  have 
out  of  the  rents  and  profits  overriding  the  interest  of  the  tenant  tions  wh™re  *' 
for  life,  but  from  the  unwillingness  or  incapacity  of  the  lessor  no  renewal  cannot 
renewal  can  be  obtained,  it  is  the  duty  of  the  trustees  to  make 

[{a)  See  Re  Marquess  of  Bute,  27      of  Marlborough,   2    M.    &    K.    124 ; 
Ch.  D.  196.]  and  see  Greenwood  v,  Evans,  4  Beav, 

(6)  Earl    of    Shaftesbury    v.    Buhe      44. 
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the  best  arrangement  which  is  practicable  for  rendering  the 
property  permanent  for  the  benefit  of  the  persons  successively 
entitled,  either  by  purchasing  the  reversion  where  this  can  be 
done  on  advantageous  terms,  and  with  a  due  regard  to  the 
interests  of  the  successive  cestuis  que  trust,  or  by  converting  the 
leaseholds  and  investing  the  proceeds,  allowing  the  tenant  for 
life  only  the  income  of  the  investments  during  his  life  (a) ;  but 
where  no  absolute  trust  for  renewal  exists,  although]  a  portion 
of  the  annual  rents  and  profits  may  have  been  destined  by  the 
settlor  to  defray  the  expenses  of  renewals,  if  no  renewal  can  be 
obtained,  the  sums  which  would  have  been  raised  will  be  re- 
garded as  a  charge  which  fails  of  taking  effect,  and  will  merge 
for  the  benefit  of  the  tenant  for  life  (&). 

8.  If  a  trustee  (c),  or  tenant  for  life  in  the  situation  of  a 
trustee  (d),  fail  in  his  duty  to  apply  the  given  fund,  the  remainder- 
man may  call  for  a  compensation  from  such  trustee,  or  tenant 
for  life,  or  their  assets.  But  when,  by  the  permission  of  the 
trustee,  the  tenant  for  life  has  been  in  the  full  enjoyment  of 
the  rents  and  profits  without  deduction  for  renewals,  though 
the  trustee  is  primarily  answerable  to  the  remainderman,  yet  the 
tenant  for  life,  who  has  had  the  actual  pernancy,  must  to  that 
extent  make  it  good  to  the  trustee  (e). 

9.  And  where  the  leaseholds  were  annually  renewable  for 
twenty-one  years,  and  the  custom  had  been  for  the  lessee  annually 
to  grant  under-leases  for  twenty  years,  the  tenant  for  life,  as 
bound  to  pay  the  fines  to  the  lessor  out  of  the  annual  rents  and 
profits,  was  declared  entitled  to  the  fines  paid  annually  by  the 
under-lessees  (/). 

Secondly.  It  often  happens  that  renewable  leaseholds  are  de- 
vised to  trustees  with  a  direction,  either  expressed  or  implied,  to 
keep  the  leases  continually  renewed,  but  without  any  declaration 


[(a)  Maddy  v.  Hak,  3  Ch.  D.  (C.A.) 
327  ;  Be  Wood's  Estate,  10  L.  R.  Eq. 
572  ;  Hollier  v.  Burne,  16  L.  R.  Bq. 
163  ;  Re  Barber's  Settled  Estates,  18 
Oh.  D.  624  ;  Re  Lord  Ranelagh's  Will, 
26  Ch.  D.  590.] 

(6)  Morres  v.  Hodges,  27  Beav.  625  ; 
Richardson  v.  Moore,  and  Tardiff  v. 
Robinson,  cited  Golegrave  v.  Manby,  6 
Mad.  82,  83,  and  reported  27  Beav. 
629  ;  Re  Money's  Trusts,  2  Dr.  &  Sm. 
94.  See  Oolegrave  v.  Manby,  6  Mad. 
86,  87  ;  2  Russ.  252  ;  Bennett  v.  Golley, 
5  Sim.  181  ;  2  M.  &  K.  231  ;  Bromie  v. 
Browne,  2  Giff.  304. 


(c)  Lord  Montfort  v.  Lord  Gadogan, 
17  Ves.  485  ;  S.  G.  19  Ves.  635  ;  and 
see  Wadley  v.  Wadley,  2  Coll.  11. 

(d)  Golegrave  v.  Manby,  6  Mad.  72  ; 
S.  G.  2  Russ.  238. 

(e)  Lord  Montfort  v.  Lord  Gadogan, 
ubi  sup.  ;  Townley  v.  Bond,  2  Conn. 
&  Laws.  403,  406,  per  Sir  E.  Sugden  ; 
and  see  Wadley  v.  Wadley,  2  Coll.  11  ; 
Marsh  v.  Wells,  2  S.  &  St.  87  ;  [Brig- 
stoclce  V.  Brigstocke,  8  Ch.  D.  (C.A.) 
357]. 

(/)  Millesv.  Milles,6Yes.  761  :  and 
see  Earl  Gowley  v.  Wellesley,  1  L.  E. 
Eq.  656  ;  S,  G.  35  Beav.  640. 
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of  intention  out  of  what  fund  the  settlor  meant  the  expenses  to 
be  levied. 

1.  Where  this  is  the  case,  the  tenant  for  life  and  remainderman  where  paid  by 
may  possibly  agree  to  contribute  towards  the  fine  out  of  their  own  t™ant  for  life  or 
pockets,  at  the  time  of  the  renewal ;  or  if  the  tenant  for  life  and 
remainderman  cannot  agree  to  join  in  raising  the  fine,  one  of  them 
may  be  willing  to  advance  the  whole  amount  p-o  tempore  out  of 
his  own  pocket,  and  then  an  apportionment  on  the  principles 
adopted  by  the  Court  may  be  compelled  between  the  tenant  for 
life's  estate  and  the  remainderman  at  the  tenant  for  life's  decease, 
and  either  party  advancing  the  fine  will  have  a  lien  on  the  renewed 
lease  for  the  amount  expended  beyond  his  proportional  part.  If 
the  tenant  for  life  and  remainderman  will  neither  jointly,  nor  will 
either  of  them  singly  advance  the  fine,  then  it  is  said  the  trustees 
must  raise  the  expenses  out  of  the  estate  by  way  of  mortgage  (a) ; 
and  at  the  tenant  for  life's  decease  the  apportionment  must  be 
made  in  like  manner.  However,  a  mortgage,  where  neither  the  Mortgage  by 
tenant  for  life  nor  remainderman  will  make  the  advance,  is  more  ™ 
easily  to  be  suggested  than  to  be  carried  into  effect,  for  few  persons 
would  be  disposed  to  lend  their  money  on  such  a  security,  in  the 
absence  of  any  express  power  to  mortgage.  In  such  a  case,  there- 
fore, it  seems  necessary  to  have  recourse  to  the  Court,  except  where 
the  difficulty  is  met  by  the  provisions  of  the  Trustee  Act,  1893, 
before  referred  to  (&). 

2.  The  old  rule  of  contribution  was,  that  the  tenant  for  life  Ol<i  lyl^  9^ 
should  advance  one-third,  and  the  remainderman  two-thirds  (c) ; 

but  the  question  was  put  by  Lord  Thurlow  :  "  Is  a  tenant  for  life 
at  the  age  of  ninety-nine,  whose  title  accrued  in  possession  when 
he  was  ninety-eight,  to  pay  one-third — a  great  deal  more  than  any 
possible  enjoyment  ?  According  to  that  rule,  a  man  of  the  age  of 
ninety-nine,  who  has  the  enjoyment  only  of  ten  days,  pays  as 
much  as  a  man  of  twenty-five  "  {d). 

3.  Lord  Alvanley  adopted  the  rule  (e)  (and  from  the  case  of  Rule  of  keeping 
Laimrence  v.  Maggs,  it  would  seem  that  Lord  ISTorthington   had  (,„  ^he  fine. 

(a)  See  Buckeridi/ev.  Ingram,2Yes.  Francia,  cited  lb.  ;   Graham  v.  Lord 

jun.  666  ;  Earl  of  Shaftesbury  v.  Duke  Londonderry,    cited    Stone    v.    Theed, 

of  Marlborough,  2  M.&K.  121;  Allan  3  B.  C.  C.    246;   and  see  Rowel  v. 

V.  Backhouse,  2  V.  &  B.  72.  Walley,  1   Ch.   Eep.   218  ;   Ballet  v. 

[(6)  56  &  57  Vict.  c.  53,  s.  19,  ante,  Sprainger,  Pr.  Ch.  62  ;  Garnish  v.  Mew, 

pp.  440,  441.]  1  Ch.  Ca.  271. 

(c)  Earl  of  Slmftesbury  v.  Duke  of  (d)  See    White    v.    White,  9   Ves. 

Marlborough,  2  M.  &  K.  118,  per  Sir  555. 

J.  Leach  ;  Lock  v.  Lock,  2  Vern.  666  ;  (e)  Buckeridge  v.    Ingram,    2   Ves. 

R.  L.  1710,  B.  fol.   120 ;    Verney  v.  jun.  652,  see  666 ;    White  v    White, 

Verney,    1    Ves.    428  ;    Limbroso    v.  4  Ves.  24,  see  33. 


448 


EENEWAL    OF    LEASES 


[CH.  XV. 


calculations. 


before  acted  upon  the  same  principle  {a)),  that  the  tenant  for  life 
should  merely  keep  down  the  interest  of  the  fine.  But  Lord  Eldon 
said,  "  he  could  not  agree  to  that :  in  the  case  of  tenant  for  life 
and  remainderman  in  tail  or  in  fee,  the  inheritance  being  charged 
with  the  mortgage,  it  was  fair  the  tenant  for  life  should  only  keep 
down  the  interest,  for  the  natural  division  was,  that  he  who  had 
the  corpus  should  take  the  burthen,  and  he  who  had  only  the  fruit 
should  payto  the  extent  of  the  fruit  of  the  debt:  but  leases, 
whether  for  lives  or  years,  were  in  their  nature  temporary,  and 
therefore  the  position  that  the  tenant  for  life  was  bound  to  pay 
the  interest  was  to  be  understood  with  this  qualification,  that 
he  was  further  bound  to  contribute  a  due  proportion  of  the  prin- 
cipal according  to  the  benefit  he  derived  from  the  renewed 
interest "  (h). 

Court  will  not  4_  jt   might  be   thought    reasonable    that    the   proportion   of 

act  on  speculative  o  (^  x      j. 

"    "    ■  the  expense  to  fall  upon  the  tenant  for  life  should  be  regulated 

by  his  actual  age  and  prohable  duration  of  life ;  but  it  has  been 
said  that  accident  might  render  such  a  course  unjust  to  the  one 
party  or  the  other,  according  as  the  tenant  for  life  happened  to 
live  a  longer  or  shorter  period  than  was  allowed  by  the  calcula- 
tion (c). 

5.  The  rule  now  in  operation  was  first  clearly  laid  down  by 
Lord  Thurlow  in  Nightingale  v.  Lawson  (d),  a  case,  said  Lord  Eldon 
(who  was  one  of  the  counsel  in  it),  to  which,  from  the  intricacy  of 
the  subject,  the  reports  have  failed  to  do  justice  (e). 

The  circumstances  may  be  briefly  stated  as  follows :  A  widow, 
tenant  for  life  of  a  term  which  had  twelve  years  to  run,  renewed 
for  a  further  term  of  twenty-eight  years,  to  commence  from  the 
expiration  of  the  twelve  years,  and  afterwards  renewed  for  the 
additional  term  of  fourteen  years  to  commence  from  the  expiration 
of  the  twenty-eight  years.  The  widow  lived  through  the  original 
term  of  twelve  years,  and  through  nine  of  the  renewed  term  of 
twenty-eight  years.  The  question  was  raised  after  the  death  of 
the  widow,  in  what  proportions  the  tenant  for  life  and  the  remain- 
derman should  contribute  to  the  fines.  The  following  points  were 
resolved  by  Lord  Thurlow,  after  very  anxious,  frequent,  and  grave 
consideration  of  the  subject  (/),  and  have  ever  since  been  acquiesced 
in  by  the  Courts. 


Present  rule  of 
contribution. 


Nightingale  v. 
Lawson. 


{a)  1  Eden,  453,  see  455. 

(6)  White  V.  White,  9  Ves. 
560. 

(c)  Earl  of  Sluiftesbunj  v.  Duhe  of 
Marlborough,  2  M.  &  K.   119,  per  Sir 


J.  Leach  ;  and  see  Bennett  v.  Golley, 
2  M.  &  K.  234. 

(d)  1  B.  C.  C.  440. 

(e)  White  v.  White,  9  Ves.  556. 
(/)  See  JJ'liite  v.  Wiite,  9  Ves.  560. 
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(a)  "  That,  as  the  widow  had  lived  nine  years  after  the  expira-  Proportions  to 
tion  of  the  twelve,  leaving  nineteen  years  to  run  of  the  twenty-  fg^^nt  for  life^ 
eight,  the  Master  ought  to  take  the  sum  paid  by  her  for  the  and  remainder- 
renewal  of  the  lease  as  the  value  of  the  term  purchased — that  is, 
of  the  term  of  twenty-eight  years,  to  commence  at  the  expiration  of 
the  twelve  years ;  he  should  then  consider  the  value  of  the  term 
of  nine  years  after  the  existing  term,  and  what  the  term  of  nine- 
teen years  after  the  existing  term  and  the  nine  years  was  worth, 
and  the  latter  was  the  proportion  to  be  paid  by  the  remainderman  " 
(a).  (Upon  which  resolution  Lord  Eldon  thus  comments :  "  It  was 
first  considered,"  he  said, "  what  the  interest  of  the  tenant  for  life  was 
in  that  term  which  had  to  run  out  at  the  time  of  the  renewal,  and 
then  what  benefit  the  tenant  for  life  had  received  by  the  enjoyment 
of  the  renewed  term  from  the  period  when  the  old  term  would  have 
expired ;  and  Lord  Thurlow  determined  that  the  remainderman  took 
that  interest  in  the  renewed  term  which  was  ultra  so  much  of  the 
renewed  term  as  expired  in  the  lifetime  of  the  person  who  renewed, 
and  the  value  of  that  interest  he  made  the  remainderman  pay  "  (b).) 

(b)  "  That  as  to  the  kind  of  interest  to  be  allowed,  simple  interest  Kind  of  interest. 
would  not  be  a  satisfaction,  as  the  widow  had  laid  out  her  money 

totally,  and  the  value  of  the  lease  was  calculated  upon  the  ground 
of  compound  interest;  compound  interest  was  therefore  to  be 
computed  upon  the  proportional  value  of  the  nineteen  years'  term 
to  the  whole  expense  of  renewal "  (c). 

(c)  "  That  as  to  the  rate  of  interest,  in  computing  compound  Rate  of  interest. 
interest,  you  go  upon  the  idea  that  the  interest  is  paid  upon  the 

exact  day  and  immediately  laid  out ;  but  as  this  was  impossible, 
it  would  be  sufficient  to  compute  interest  at  4  per  cent."  (d). 

(d)  "  That  such  interest  was  only  to  be  paid  till  the  widow's  Rate  after  the 
death,  for  after  that  her  executors  had  the  demand  upon  the  re-  tenant  for  life. 
mainderman,  and  it  became  a  common  debt,  and  must  carry  simple 

interest  only  "  (e). 

(e)  "  With  respect  to  the  second  renewal,  as  the  widow  had  not  Case  of  tenant 
lived  to  enjoy  any  part  of  that  term,  her  executors  were  entitled  |!['J^'^^^  ^^y™S 
to  the  whole  of  the  expenses,  with  interest  to  be  computed  on  the  ment. 
same  principle  as  before  "  (/). 

(a)  See  Goppin  v.  Femyhough,  2  B.  36  ;  S.  0.  9  Ves.  557,  558  ;  Bradford 
0.  C.  291  ;  Barnard  v.  Heaton,  cited  v.  Brmmijohn,  3  L.  R.  Ch.  App.  711. 
White  V.  White,  4  Ves.  29 ;  Playters  (d)  See    Giddings    v.    Giddings,    3 
V.  Ahhott,  2  M.  &  K.  108  ;   Earl  of  Russ.  260. 

Shaftesbury  v.  Duke  of  Marlborough,  (e)  See  Giddings  v.  Giddings,  3  Russ. 

2  M.  &  K.  118  ;  Lanauze  v.  Malone,  260;  Bradford  y.  Broumjohn,  3  L.  R. 

3  Ir.  Ch.  Rep.  354.  Ch.  App.  711. 

(b)  White  V.  WTiite,  9  Ves.  558.  (/)  Goppin  v.  Fernyhough,  2  B,  C. 

(c)  See  White  v.   White,  4  Ves.  35,  C.  291. 
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Risk  of  losing 
the  contribution. 


How  the  rule  is 
to  be  applied  to 
leaseholds  for 
lives. 


6.  In  this  case,  it  will  be  observed,  the  tenant  for  life  had  dis- 
bursed the  fine  and,  the  payment  being  a  charge  upon  the  property, 
the  widow  was  in  no  danger  of  eventually  losing  her  demand. 
But  where  the  tenant  for  life  has  not  the  means  of  renewing,  but 
the  remainderman  comes  forward  with  the  money,  if  the  contri- 
bution is  to  be  suspended  till  the  death  of  the  tenant  for  life,  it 
may  happen  that,  when  the  proportions  can  at  last  be  ascertained, 
the  estate  of  the  tenant  for  life  may  be  insolvent,  and  so  the  con- 
tribution be  lost.  "I  admit,"  says  Lord  Eldon,  "there  is  this 
difficulty  in  the  case  ;  but  perhaps  from  the  nature  of  the  thing  it 
cannot  be  helped :  the  utmost  extent  you  can  go  to  is  to  make  the 
tenant  for  life  give  security  for  the  sum  which  may  eventually  be 
due  "  {a). 

7.  There  occurs,  also,  this  further  difficulty,  viz.  how  to  apply 
the  principle  to  the  case  of  leaseholds  for  lives.  The  new  cestui  que 
vie  may  die  in  the  lifetime  of  the  original  cestui  que  vie,  and  then 
no  actual  benefit  accrues  either  to  the  tenant  for  life  or  to  the 
remainderman.  If  the  tenant  for  life  paid  the  fine,  is  the  remain- 
derman to  contribute  nothing,  because  he  took  no  benefit?  If 
the  remainderman  paid  the  fine,  is  the  tenant  for  life  to  contribute 
nothing,  because  he  can  excuse  himself  under  the  same  plea  ? 

8.  From  the  nature  of  leaseholds  for  lives  it  seems  difficult  to 
discover  any  other  principle  of  adjustment  than  one  of  the 
following : — 

First,  That  the  tenant  for  life  and  the  remainderman  should 
contribute  according  to  their  chance  of  henefit  at  the  time  of  the 
renewal,  in  which  case  the  proportions  would  be  settled  thus : — 
The  chance  of  benefit  to  the  tenant  for  life  is  the  value  of  the 
new  life  commencing  from  the  death  of  the  last  surviving  original 
cestui  que  vie,  and  determining  on  the  death  of  the  tenant  for  life. 
The  chance  of  benefit  to  the  remainderman  is  the  value  of  the  new 
life  commencing  on  the  death  of  the  original  cestuis  que  vie  after 
the  death  of  the  tenant  for  life.  In  the  proportion  of  these  two 
values  would  be  the  respective  contributions. 

Secondly,  That  the  remainderman's  proportion  should  be  regu- 
lated by  the  actual  henefit  derived.  Thus,  if  the  new  cestui  que  vie 
die  in  the  lifetime  of  any  of  the  original  cestuis  que  vie,  or  of  the 
tenant  for  life,  the  remainderman  takes  no  benefit  and  has  nothing 
to  pay.  In  this  case  the  tenant  for  life  is  the  loser.  Should  the 
new  cestui  que  vie  survive  the  original  cestuis  que  vie  and  also  the 


(a)    See    White  v.    White,   9    Ves. 
5.58,    559  ;     Earl    of    Shaftesbury    v. 


Duke  of  Marlborough,    2    M.    &    K, 
122. 
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tenant  for  life,  the  value  of  the  new  life  should  be  taken  at  the 
tenant  for  life's  death,  and  that  interest  be  paid  for  by  the 
remainderman.  It  might  happen  that  the  original  cestuis  que  vie 
and  the  tenant  for  life  might  die  soon  after  the  renewal,  and  then 
the  estimated  value  of  the  new  life  would  be  greater  than  the 
whole  fine ;  and  in  such  a  case  the  tenant  for  life  would  be  a 
gainer.  Thus  the  tenant  for  life  might  sometimes  be  a  gainer, 
sometimes  a  loser:  the  remainderman  would  never  either  gain 
or  lose,  but  would  pay  the  exact  value  of  the  interest  which  he 
actually  took  {a). 

Thirdly,  That,  vice  versd,  the  tenant  for  life's  proportion  should 
be  regulated  by  the  actual  benefit  derived,  and  that  the  contingent 
loss  or  gain,  as  the  case  might  be,  should  fall  upon  the  eorpus  of 
the  property,  that  is,  upon  the  remainderman.  [The  leading  cases 
on  this  subject  are  Reeves  v.  Creswick  (h),  where  the  question  was 
as  to  leaseholds  for  lives,  and  Jones  v.  Jones  (c),  which  involved 
leaseholds  for  years  as  well  as  leaseholds  for  lives ;  and  in  accordance 
with  the  principles  enunciated  in  the  latter  case,]  the  tenant 
for  life,  where  the  fine  has  been  paid  out  of  the  trust  fund, 
has  been  ordered  to  give  security  for  his  contribution  to  the 
fine  in  proportion  to  the  benefit  which  he  should  ultimately 
derive  from  the  new  life  {d).  Jones  v.  Jones,  however,  leaves  un- 
touched the  case  which  creates  the  greatest  difficulty,  viz.  where 
by  the  death  of  the  new  cestui  que  vie  in  the  lifetime  of  the 
tenant  for  life  no  benefit  from  the  renewal  accrues  either  to  the 
tenant  for  life  or  to  the  remainderman.  Nor  does  it  appear  to 
have  been  distinctly  perceived  by  the  Court  that  the  renewal 
of  leaseholds  for  lives  being  essentially  matter  of  speculation,  it 
is  impossible  to  regulate  the  contribution  of  either  tenant  for 
life  or  remainderman  according  to  the  value  of  his  actual  enjoy- 
ment, without  e  converso  making  the  remainderman  or  the  tenant 
for  life  take  upon  himself  the  risk  of  the  renewal  proving  profit- 
able or  unprofitable  in  its  ultimate  results ;  and  further,  that  in 
order  to  make  each  party  bear  the  burden  of  the  renewal  in  the 
proportion  of  his  actual  enjoyment,  it  would  be  necessary  to 
await  the  deaths,  not  merely  of  the  tenant  for  life,  but  also  of  the 
cestuis  que  vie,  a  course  which  would  be  extremely  inconvenient, 
and,  it  is  conceived,  contrary  to  the  general  practice  of  the  Court. 

{a)   See  Lord  Eldon's  remarks  in  [(c)    5    Hare,  440.      For  a  fuller 

White  V.   White,  9  Ves.  559,  wMch,  statement  of  these  cases  see  the  last 

however,  are  very  obscurely  worded.  edition  of  this  work,  pp.  444  et  .sej.] 

[(6)  3  Y.  &  C.  715.     See  as  to  this  {d)  Hudleston  v.  Whelpdale,  9  Hare, 

case,  ante,  p.  444,  note  (j ).]  775. 
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Tenant  for  life 
regarded  as  a 
trustee. 


Tenant  for  life 
refusing  to 
renew. 


[Covenant  for 
renewal.  ] 


In  Harris  v.  Harris  (a),  copyholds  held  for  three  lives  were 
settled  on  A.  for  life,  with  remainders  over,  and  two  of  the  cestuis 
que  vie  having  died,  A.  put  in  two  new  lives  at  his  own  expense. 
A.  died  in  the  lifetime  of  the  original  cestui  que  vie,  so  that  A.  in 
event  had  no  benefit  from  the  renewal,  and  the  whole  fine  was 
ordered  to  be  repaid  to  A.'s  personal  representative.  But  it 
might  happen  that  the  two  new  lives  would  also  die  in  the  life- 
time of  the  original  cestui  que  vie,  and  then  the  remaindermen 
also  would  have  no  benefit  from  the  renewal.  It  would  seem, 
therefore,  that  the  Court  must  have  assumed  that  the  speculative 
gain  or  loss  was  to  fall  on  the  remainderman. 

9.  Where  the  legal  estate  of  renewable  leaseholds  is  devised 
without  the  interposition  of  a  trustee,  but  the  testator  at  the 
same  time  directs,  either  expressly  or  by  implication,  that  the 
leases  shall  be  renewed,  the  tenant  for  life  is  then  himself  a 
trustee  (&),  and  as  such  is  compellable  to  apply  for  renewals  (c), 
but  ought  before  applying  for  a  renewal  to  consult  the  remain- 
derman {d). 

10.  It  has  been  said,  that  if  from  the  threats  or  acts  of  the 
tenant  for  life  there  appears  the  intention  of  suffering  the  lease 
to  expire,  the  Court  would  appoint  a  receiver  of  the  estate  to 
provide  a  fund  for  the  renewal  (e) ;  and  that  if  the  tenant  for 
life  has  already  allowed  the  period  for  renewal  to  pass,  the  rents 
and  profits  may  be  impounded  for  either  procuring  a  renewal  (/), 
or  finding  the  remainderman  a  compensation  {g).  But  no  suit /or 
damages  can  be  effectually  prosecuted  before  the  tenant  for  life's 
decease ;  for  so  long  as  it  remains  uncertain  how  much  of  the 
renewed  term  will  survive  to  the  remainderman,  the  amount  of 
the  injury  done  to  him  cannot  be  ascertained  (k).  It  follows 
that  the  mere  forbearance  of  the  remainderman  to  bring  a  suit 
during  the  continuance  of  the  life  estate  cannot  be  construed  into 
laches  or  acquiescence  (*). 

[11.  Where  in  a  lease  for  lives  there  is  a  covenant  by  the  lessor 
to   renew  lives   on  the  lessee  nominating  a  new  life  within  six 


{a)  Harris  v.  Harris,  (No.  3),  32 
Beav.  333. 

(6)  White  V.  White,  5  Ves.  555. 

(c)  Loch  V.  Lock,  2  Vern.  666  ;  and 
see  White  v.  White,  4  Ves.  24. 

{d)  White  V.  White,  5  Ves.  565. 
[The  tenant  for  life  on  renewal  ought 
not  to  put  in  his  own  life ;  Hudle- 
ston  V.  Whelpdale,  9  Ha.  775,  788, 
distinguishing  White  v.  White,  9 
Ves.  554,  561,  as  having  been  de- 
cided upon  the  special  terms  of  the 


will.] 

(e)  See  Bennett  v.  Golley,  2  M.  &  K. 
233. 

(/)  See  S.  a  5  Sim.  192. 

(g)  S.  a  5  Sim.  181  ;  2  M.  &  K. 
225  ;  and  see  Lord  Montfort  v.  Lord 
Cad.ogan,  17  Ves.  490. 

Qi)  Bennett  v.  Golley,  5  Sim.  181  ; 
S.  C.  2  M.  &  K.  225 ;  Harris  v.  Harris, 
(No.  3),  32  Beav.  333. 

{i)  Bennett  v.  Golley,  5  Sim.  181  ;  2 
M.  &  K.  225, 
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months  after  the  death  of  the  cestui  que  vie,  and  the  time  has  been 
allowed  to  expire,  there  is  no  ground  for  compelling  a  renewal  on 
the  general  doctrine  of  Courts  of  Equity,  in  the  absence  of  fraud 
or  surprise,  or  inevitable  accident,  or  some  personal  equity 
against  the  lessor  (a).] 

12.  The  fines,  fees,  and  expenses  of  the  admission  of  new  Admission  fines 
trustees  to  copyholds  must  be  borne  by  the  tenant  for  life  and  ^.^p^j^^j^g" 
remaindermen  in  proportion  to  their  respective  interests,  accord- 
ing to  the  principles  which  regulate  the  renewal  of  leaseholds. 
Thus  a  testator  devises  copyholds  to  A.  and  his  heirs  upon  trust 
for  B.  for  life,  with  remainder  to  C.  in  fee.  A.  pays  a  fine  on 
his  admission  and  dies.  His  heir  is  admitted  and  pays  a  fine 
and  dies,  and  his  heir  again  is  admitted  and  pays  a  fine.  Thus 
the  fine  for  the  admission  of  the  trustee  is  a  kind  of  purchase- 
money  for  an  estate  for  life  of  that  trustee.  The  burthen  must 
be  borne  by  the  cestuis  que  trust  of  the  estate,  and  they  con- 
tribute to  the  fines  in  proportion  to  their  actual  enjoyment,  as 
in  the  case  of  leaseholds  (b).  These  observations  are  on  the 
assumption  that  the  will  or  settlement  contains  no  express 
directions  how  the  fines  are  to  be  raised. 

[(a)  Hussey  v.  Domville,  (1900)  1  I.      374  ;  and  see  Playters  v.  Abbott,  2  M. 

R.  (C.A.)  417,  444.]  &  K.  108  ;  Bull  v.  Birkbeck,  2  Y.  &  C. 

(6)   Carter    v.    Sebright,    26    Beav.      C.  C.  447  ;  Jones  v.  Jones,  5  Hare,  461. 
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CHAPTER  XVI 

DUTIES   OF   TRUSTEES   TO   PRESERVE   CONTINGENT   REMAINDERS 

1.    Trusts  of    this    description   are   at  present   of    much  less 

frequent  occurrence  than  they  were  formerly,  and  the  reason  is 

easily  explained. 

Object  of  the  2.   As  the  law  stood  before  the  recent  Acts,  which  will  be 

the  old  law,         noticed  presently,  the  objects  of  a  strict  settlement  (where  there 

liable  to  be  -^y^s  no  limitation  to  trustees  to  preserve  contingent  remainders), 

were  liable  to  be  defeated  in  the  two  following  ways : — 

In  the  first  place,  as  a  contingent  remainder  was  formerly  ex- 
tinguishable  by  the  surrender  or  mtrger  of  the  particular  estate 
in  the  inheritance  (a),  if  lands  were  limited  to  A.  for  life,  with 
remainder  to  his  unborn  children,  with  remainder  to  B.,  A. 
might  surrender  his  life  estate  to  B.,  or  B.  might  release  to  A., 
or  A.  and  B.  might  join  in  a  conveyance  of  the  fee  simple  to  C, 
and  in  each  case  the  contingent  remainder  was  squeezed  out,  and 
if  issue  were  afterwards  born,  they  had  no  remedy  at  law  or  in 
equity. 

Again,  the  intention  of  the  settlor  was  that  the  estate  should 
remain  in  the  family  as  long  as  the  law  permitted,  and  that  on 
the  death  of  the  tenant  for  life  it  should  devolve  on  the  person 
who  happened  at  the  time  to  stand  next  in  the  series  of  limita- 
tions, but  in  fact  when  the  eldest  son  attained  twenty-one  he 
was  enabled,  with  the  concurrence  of  his  father  in  making  a 
tenant  to  the  prcecipe,  to  bar  all  the  subsequent  remainders ; 
and  thus,  on  the  majority  of  the  eldest  son,  the  estate  became 
the  absolute  property  of  the  father  and  son,  and  the  interests  of 
those  in  remainder  were  sacrificed,  except  so  far  as  the  father 
and  son  might  choose  to  give  them  effect. 

3.  To  obviate  these  results  settlements  were  usually  penned 
in  one  of  the  two  following  modes :  either,  First,  The  legal  estate 
was  limited  to  the  use  of  the  parent  for  99  years  if  he  should 

(»)  Also  by  forfeiture  of  the  particular  estate.  But  see  now  the  Real  Pro- 
perty Act,  1845  (8  &  9  Vict.  c.  106),  s.  8. 
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SO  long  live,  with  remainder  to  the  use  of  trustees  and  their 
heirs  during  the  life  of  the  parent  upon  trust  to  preserve  the 
contingent  limitations,  and  on  his  death  to  other  uses  in  re- 
mainder; or  to  the  use  of  trustees  and  their  heirs  during  the 
life  of  the  parent  in  trust  for  him,  and  on  his  death  to  other 
uses  in  remainder ;  or,  Secondly,  The  settlement  vyas  to  the  use 
of  the  parent  for  life,  with  remainder  to  trustees  and  their  heirs 
during  the  life  of  the  parent  upon  trust  to  preserve  the  contingent 
remainders,  and  on  his  death  to  other  uses  in  remainder. 

4.  In  the  first  form  of  settlement  the  object  in  view,  by  vesting  Case  of  the  legal 
the  freehold  in  the  trustees,  was  to  preserve  the  contingent  limi-  the^t^u^tee^^^ '° 
tations  from  being  destroyed  by  the  surrender  or  merger  of  the 
particular   estate,  which  would  have  been   practicable  had  the 

freehold  been  limited  to  the  parent  himself,  and  also  to  prevent 
the  barring  of  the  entail  and  the  alienation  of  the  estate  for 
purposes  not  authorised  by  the  spirit  of  the  settlement. 

5.  In  the  second  form  it  was  the  duty  of  the  trustees  as  before  Case  of  the  legal 
to  preserve  the   contingent   limitations,  but  as  the  freehold  in  tenant^or  life, 
possession  was  vested  in  the  parent,  the  trustees  had  no  power 

to  prevent  a  recovery  by  the  father  and  son  as  soon  as  the  latter 
came  of  age,  but  if  the  tenant  for  life  committed  a  forfeiture  (as 
by  feoffment  in  fee  in  order  to  defeat  the  contingent  remainders), 
it  was  then  the  duty  of  the  trustees  to  enter  and  so  vest  the 
freehold  in  possession  in  themselves,  and  it  was  then  their  further 
duty,  as  in  the  first  form,  though  the  settlor  himself  might  not 
have  contemplated  such  a  purpose,  not  to  concur  in  putting  an 
end  to  the  settlement,  except  where  such  interference  was  prudent 
and  proper  (a). 

6.  The  law  upon  the  duties  of  trustees  to  preserve  contingent  Effect  of  the 
remainders  has  in  later  times  undergone  great  alteration.  Eeooveries  Act 

By  the  15th  section  of  the  Fines  and  Eecoveries  Act  (J)  it  is  upon  trusts 
declared,  that  every  tenant  in  tail,  whether  in  possession,  remainder,  contingent 
contingency,  6r  otherwise,  shall  have  power  to  dispose  of  the  lands  remainders, 
entailed  for  an  estate  in  fee  simple  absolute ;   but  by  the  40th 
and  two  following  sections,  the  disposition  must  be  by  deed  in- 
rolled,  and  must  be  made  with  the  consent  of  the  protector  of  the 
settlement  (c). 

7.  Under  the  old  law  the  key  of  the  settlement  was  in  the  Operation  of  the 

old  law. 

(ffl)  The  duties  of  trustees  to  preserve  [(c)  When  the  deed  is  duly  enrolled, 

contingent  remainders  with  reference  the  consent  of  the  protector  will  be 

to  the  old  law  have  been  omitted  in  effectual  though  given  after  the  exe- 

this  edition,  but  will  be  found  in  the  cution  of  the  deed  and  the  death  of 

early  editions.  the  tenant  in  tail :   Whitmore-Searle  v. 

(6)  3  &  4  Will.  4.  c.  74.  Whitmore-Searle,  (1907)  2  Ch.  332.] 
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hands  of  the  person  who  was  the  owner  of  the  freehold  in 
possession ;  but  now,  by  the  32nd  section  of  the  Act,  any  settlor 
entailing  lands  may  appoint  one  or  more  persons  in  esse,  not  ex- 
ceeding three  and  not  being  aliens,  to  be  protector  or  protectors 
of.  the  settlement  during  the  period  therein  specified,  and  may 
perpetuate  the  protectorship  by  means  of  a  power  of  appointment 
of  new  protectors  (a).  If  the  settlor  has  not  taken  advantage 
of  this  permission,  then,  by  the  22nd  section,  if  there  be  subsisting 
under  the  settlement  any  estate  for  years  determinable  on  the 
dropping  of  a  life  or  lives,  or  any  greater  estate  (not  being  an 
estate  for  years)  prior  to  the  estate  tail,  the  owner  of  such  prior 
estate,  or  of  the  first  of  such  prior  estates  if  more  than  one,  or 
the  person  who  would  have  been  owner  had  he  not  disposed  of  his 
interest,  is  constituted  the  protector  of  the  settlement.  But,  by 
the  27th  section,  no  dowress,  hare  trustee,  heir,  executor,  or  adminis- 
trator shall  be  protector.  However,  by  the  31st  section,  it  is 
enacted  that,  "  where,  under  a  settlement  made  before  the  passing  of 
the  Act,  the  person  who  under  the  old  law  should  have  made 
the  tenant  to  the  prmcipe,  shall  be  a  hare  trustee,  such  trustee 
during  the  continuance  of  the  estate  conferring  the  right  to  make 
the  tenant  to  the  praecipe  shall  be  the  protector " ;  but,  by  the 
36th  section,  the  protector  of  a  settlement  shall  not  be  deemed 
to  be  a  trustee  in  respect  of  his  power  of  consent,  and  a  Court 
of  Equity  shall  not  control  or  interfere  to  restrain  the  exercise 
of  his  power  of  consent,  nor  treat  his  giving  his  consent  as  a 
breach  of  trust. 
Operation  of  the  8.  Under  the  provisions,  therefore,  of  this  Act,  as  regards 
settlements  made  since  the  passing  of  the  Act,  a  hare  trustee  can- 
not be  protector  in  any  case  (h).  As  regards  settlements  made 
before  the  passing  of  the  Act,  though  the  trustee  may  become 
protector  by  the  operation  of  the  31st  section,  he  is  not  account- 
able in  a  Court  of  Equity  for  the  exercise  of  his  discretion.  But 
a  bare  trustee  who  is  protector  under  that  section  can  insist  on 
retaining  the  legal  estate  only  so  long  as  the  purposes  of  the 
trusts  exist — that  is,  so  long  as,  according  to  the  rules  of  a  Court 
of  Equity,  he  is  required  to  be  a  trustee.  Therefore,  where  there 
was  a  devise  of  lands  to  trustees  upon  trust  for  testator's  daughter 

[(a)  Where  a  testatrix  appointed  it  was  held  by  V.  C.  Malins  that 
three  persons  protectors,  and  made  the  tenant  for  life  was  the  pro- 
provisions  for  the  appointment  of  tector ;  Clarke  v.  Olut/mberlin,  16 
other    persons    to    be    protectors  in  Ch.  D.  176.] 

case  they   should   die,  and  the   pro-  [(6)  See    Re    Budson's    Contract,   8 

tectors  all   died,   but    no    new  pro-  Ch.   D.  (C.A.)   628 ;   Re  Ainslie,    51 

tectors  were  appointed  in  their  place,  L.  T.  N.S.  780.] 
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during  her  life,  for  her  separate  use,  without  power  of  anticipa- 
tion, with  remainder  to  the  use  of  her  children  as  tenants  in 
common  in  tail  with  remainders  over,  it  was  held  that  the 
testator's  daughter,  having  become  discoverte  and  being  sui  juris, 
could  compel  a  conveyance  by  the  trustees  of  the  legal  estate 
vested  in  them  during  her  life  (a). 

[Where  a  settlor  appointed  three  protectors  with  a  provision  for  [Survivorship  of 
filling  up  vacancies,  and  two  died  and  their  places  were  not  filled  t^otlctor  1 
up,  it  not  being  clear  that  the  testator  intended  to  negative  sur- 
vivorship, the  surviving  protector  was  held  competent  to  exercise 
the  office  (&).] 

9.  By  7  &  8  Vict.  c.  76,  sect.  8,  it  was  declared  that  no  estate  7  &  8  Vict.  c.  76. 
should    be  created  by   way   of  contingeiit  remainder;    but   that 

every  estate  which  before  that  time  would  have  taken  effect  as 
a  contingent  remainder,  should  take  effect  as  an  executory  devise, 
or,  if  in  a  deed,  as  an  estate  having  the  same  properties  as  an 
executory  devise,  and  that  contingent  remainders  already  created 
should  not  be  defeated  by  the  destruction  or  merger  of  the  pre- 
ceding estate. 

10.  But  this   sweeping  provision    was   repealed   by   the   Eeal  8  &  9  Vict.  c.  106. 
Property  Act,  1845,  sect.  1 ;  and  in  lieu  thereof  it  was  enacted 

(by  sect.  8),  that  a  contingent  remainder  should  be  deemed  capable 
of  taking  effect,  notwithstanding  the  determination  by  forfeiture, 
surrender,  or  merger  of  any  preceding  estate  of  freehold,  in  the 
same  manner  in  all  respects  as  if  such  determination  had  not 
happened. 

11.  In  consequence  of  this  enactment  it  is  now  unnecessary  Remarks  upon 
to  make  use  of  any  machinery  for  preserving  contingent  re-  ^^  1.™'^^^ °" 
mainders  from  destruction  by  the  forfeiture,  surrender,  or  merger  contingent 

of  the  preceding  estate ;  and  therefore,  if  an  estate  be  limited  to  '''""^™  ®'^' 
the  use  of  A.  for  life,  with  remainder  to  his  unborn  children,  the 
contingent  limitations  cannot  be  defeated.  But  limitations  to 
trustees,  during  the  lives  of  the  tenants  for  life,  are  still  frequently 
introduced  in  settlements  for  the  purpose  of  creating  a  check 
upon  the  tenants  for  life,  as,  in  cases  of  waste  by  the  tenants 
for  life,  it  would  be  the  duty  of  the  trustees  to  interfere  as  pro- 
tectors of  the  remaindermen's  interest  (c). 

{a)  Buttanshaw  v.  Martin,  Johns,  following  Bell  v.  Holtby,  L.  R.  15  Eq. 

89, 93.  178.] 

[(6)  Cohen  v.  Bayley  -  Worihington,  (c)  Perrot  v.  Perrot,  3  Atk.  94,  per 

(1908)  A.  0.  (H.L.)  97,  affirming  C.  A.  Lord  Hardwicke  ;  Garth  v.  Gotton,  1 

(1908)   1   Oh.    26    nom.   Be    Bayley-  Ves.  sen.  555,  per  exmdem. 
Worthmgton  and  Cohen's  Contract,  and 
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Contingent  re-  12.  Contingent  remainders,  however,  fcreated  before  2nd  August, 

atill  be  defeated  1877],  still  remain  liable  to  be  defeated,  should  the  preceding 
^y  .,^''^™'"*.''''''°  life  estate  determine,  in  due  course,  before  they  become  vested, 
due  course.  and  the  Umitation  of  an  estate  pur  autre  vie  adequate  to  support 

the  contingent  remainders  is  accordingly  in  many  cases  a  matter 
of  considerable  importance.  Thus  if  an  estate  be  limited  to  A. 
for  life,  with  remainder  to  the  unborn  children  of  B.,  or  to  the 
children  of  B.  who  should  attain  twenty-one,  here  the  contingent 
remainders,  if  B.  survives  A.,  would  require  support  by  a  limitation 
of  the  estate  to  trustees  after  the  death  of  A.  until  the  children 
of  B.  should  come  into  existence  in  the  one  case,  or  until  a  child 
should  attain  twenty-one  in  the  other. 
[40  &  41  Vict.  [But  now  by  the  Contingent  Eemainders  Act,  1877  (a),  every 

contingent  remainder  created  by  any  instrument  executed  after 
the  passing  of  the  Act  (2nd  August,  1877),  or  by  any  will  or  codicil 
revived  or  published  by  any  will  or  codicil  executed  after  that 
date,  which  would  have  been  valid  as  a  springing  or  shifting  use  or 
executory  devise,  or  other  limitation,  had  it  not  had  a  sufficient 
estate  to  support  it  as  a  contingent  remainder,  is,  in  the 
event  of  the  particular  estate  determining  before  the  contingent 
remainder  vests,  to  take  effect  as  if  it  were  a  springing  or  shift- 
ing use,  or  executory  devise  or  other  executory  limitation. 

The  effect  of  this  enactment  is  to  render  contingent  remainders 
independent  of  the  determination  of  the  particular  estate  in  all 
cases  in  which  the  limitation  would  have  been  valid  had  it  been 
a  springing  or  shifting  use,  or  an  executory  devise  or  other 
limitation;  but  where  the  limitation  would  have  been  void,  as, 
for  instance,  for  remoteness,  had  it  been  a  springing  or  shifting 
use  or  an  executory  devise  or  other  limitation,  the  remainder 
will  still  be  liable  to  be  defeated  by  the  determination  of  the 
particular  estate  before  it  has  become  vested. 
[Legal  limitations  13.  If  an  estate  be  devised  to  trustees  and  their  heirs  to  certain 
not  construed  as   ^ggg   showing  a  clear  intention  on  the  part  of  the  testator  to 

ec[uitable  in  '  °       _  ... 

order  to  protect    create  a  succcssion  of  legal  limitations,  the  Court  will  not  hold 
remainders.]        *'^®  legal  estate  to  be  in  the  trustees  merely  because  a  different 
construction  would  leave  the  contingent  remainders   created  by 
the  devise  unprotected  by  any  particular  estate  (5).] 

E(a)  40  &  41  Vict.  c.  33.]  or  settlement,  will  not  be  deprived  of 

(6)  Ounliffe  v.  Brandcer,  3  Ch.  D.  protection  by  reason  of  its  being  con- 

(C.A.)  393  ;  Festing  v.  Allen,  12  M.  verted  into  a  legal  limitation  upon  a 

&  W.  279  ;  5  Hare,  573  ;  see  Marshall  reconveyance  by  a  mortgagee  to  the 

V.   Oirujell,  21  Ch.   D.  790 ;   but  an  uses  of  the  will   or  settlement ;  Re 

equitable  limitation  created  by  a  will  Freme,  (1891)  3  Ch.  167.] 
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CHAPTER  XVII 

DUTIES   OF   TRUSTEES   FOE   RAISING   PORTIONS 

The  subject  of  portions  is  of  so  extensive  a  character,  that  to 
exhaust  it  would  require  a  treatise  by  itself.  All  that  can  be 
attempted  in  a  single  chapter  is  a  brief  summary  of  the  law  upon 
the  points  of  most  usual  occurrence  in  practice. 

We  propose  in  the  first  section  to  inform  trustees  who  are  their  who  are 
cestuis  que  trust,  or  in  other  words  who  are  to  be  regarded  as  P°rtionists. 
portionists — a  question  that  appears  simple  enough  in  itself,  and 
yet  involves  a  multitude  of  cases  which  can  only  be  reconciled 
by  the  most  refined  distinctions.  The  principal  struggle  has 
been  where  and  under  what  circumstances  an  eldest  son  is  to  be 
included  amongst  or  excluded  from  the  designated  class.  But 
further,  the  question  who  are  portionists,  involves  the  inquiry 
when  or  at  what  time  portions,  which  are  regulated  by  peculiar 
principles,  are  vested ;  and  again,  even  if  portions  may  have 
become  vested,  it  remains  to  be  asked  whether  they  may  not 
have  become  divested  on  the  doctrines  of  ademption  and  satis- 
faction— doctrines  which  open  a  wide  field  of  controversy,  and 
are  to  some  extent  left  still  in  an  unsatisfactory  state. 

In  the  second  section  we  shall  explain  (and  this  may  be  com- Amount  to  be 
pressed  within  much  narrower  bounds)  what  is  the  amount  to  ^^^^^  ' 
be  raised,  both  as  regards  the  principal  sum  and  interest,  and  also 
as  to  costs ;  [and  in  what  cases  maintenance  will  be  allowed,  even 
thougti  the  corpus  be  not  vested]. 

In  the  third  section  we  shall  have  to  consider  at  what  time  when  to  be 
the  portions  ought  to  be  raised,  and  more  particularly  when  raised, 
portions  are  charged  on  reversionary  interests,  for  then  either 
the  estate  must  suffer  by  raising  the  portions  at  a  sacrifice  in 
prceserdi  out  of  an  interest  to  take  effect  in  future,  or  else  the 
portionists  must  be  left  destitute  until  the  reversion  falls  into 
possession. 
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Mode  of  raising.  Lastly,  in  the  fourth  section  we  shall  offer  some  practical 
remarks  as  to  the  best  Tnode  of  raising  the  portions,  as  whether 
by  sale  or  mortgage,  or  a  fall  of  timber,  or  out  of  mines,  or  in 
what  other  manner. 


SECTION  I 


WHO   ARE   TO   BE   REGARDED   AS   PORTIONISTS 


Settlement  on 
eldest  son. 


General  rule. 


Time  of  distribu- 
tion. 


Under  this  head  we  shall  inquire:  First.  Who  are  meant  by 
younger  children  where  the  estate  charged  is  settled  on  an 
"eldest"  child.  Secondly.  Who  are  meant  by  younger  children, 
where  the  estate  charged  is  not  settled  on  an  "eldest"  child. 
Thirdly.  At  what  time  the  portions  vest.  Fourthly.  Of  ademp- 
tion and  satisfaction. 

First.  Who  are  meant  hy  younger  children  where  the  estate 
charged  is  settled  on  an  "  eldest "  child. 

1.  "The  Court  in  the  case  of  portions,"  observed  Sir  G.  Turner, 
"seems  to  have  regarded  rather  the  purpose  than  the  words  of 
the  instrument.  In  some  of  the  cases,  indeed,  the  Court  seems 
almost  to  have  carried  into  effect  the  purpose  of  the  instrument 
in  opposition  to  the  words,  and  although  in  the  late  cases  more 
weight  has  been  given  to  the  terms  of  the  instrument,  there  can 
be  no  doubt  that  in  cases  of  this  nature,  very  great  attention 
must  be  given  to  the  purpose  of  the  instrument"  (a). 

2.  In  the  first  place,  then,  let  us  see  in  what  cases  an  eldest 
child  actually  will  be  regarded  as  a  younger  child  constructively, 
or  (which  is  the  same  thing),  in  what  cases  a  younger  child  will 
be  deemed  the  eldest  child. 

"Every  child,"  said  Lord  Hardwicke,  "except  the  heir"  (i.e. 
except  the  one  who  takes  the  estate),  "  is  considered  in  equity  as 
a  younger,  and  eldership,  not  carrying  the  estate  along  with  it, 
is  considered  not  such  an  eldership  as  shall  exclude,"  viz.  from 
sharing  in  the  portions  provided  for  younger  children.  "It 
would  be  hard,  that  the  right  of  eldership  should  be  taken 
away,  and  yet  not  have  the  benefit  of  a  younger  child"  (b). 

3.  If,  therefore,  before  the  period  fixed  for  distribution  of  the 
portions,  the  estate  shifts  either  by  the  original  limitations,  or 

(a)  Remnant  v.  Hood,  2  De  G.  F.  &  (6)  Duke  v.  Doidge,  2  Ves.  sen.  203, 

J.   413  ;  approved  by   V.    0.   Wood,      note. 
Dailies  v.  Huguenin,  1  H.  &  M.  743. 
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by  appointment  under  a  power  contained  in  the  settlement,  from 
the  eldest  child  to  a  younger  child,  the  younger  child  so  taking 
the  estate  is  treated  as  the  eldest  (a),  and  the  eldest  child  losing 
the  estate  is  deemed  a  younger  child  (b). 

Thus,  in  the  leading  case  of  Chadwick  v.  Doleman  (c),  a  father  Chadwick  v. 
on  his  marriage  settled  an  estate  to  the  use  of  himself  for  life,  ^°^^^^^- 
with  remainder  (subject  to  a  jointure)  to  the  use  of  trustees  upon 
trust,  within  six  months  after  his  decease,  to  raise  40001.  for 
younger  children's  portions  as  the  father  should  appoint,  or  in 
default  of  appointment  to  be  divided  amongst  the  younger 
children,  with  remainder  to  the  use  of  the  first  and  other  sons  in 
tail.  There  were  several  children  of  the  marriage,  viz.  Humphrey 
the  eldest,  and  Thomas,  John,  Lewis,  Ann  and  Dorothy.  By  a 
deed,  dated  in  1686,  the  father  appointed  the  4000^.,  giving 
2600Z.  part  thereof  to  Thomas  the  second  son  on  the  occasion  of 
his  marriage,  and  after  this  Humphrey  the  eldest  son  died  in  his 
father's  lifetime  without  issue,  and  thereupon  the  father  appointed 
the  2600Z.  amongst  his  younger  children  other  than  Thomas- 
On  the  death  of  the  father  the  estate  devolved  on  the  second 
son  Thomas,  and  then  the  question  arose  whether  the  first  or 
the  second  appointment  was  good,  or  in  other  words  whether 
Thomas  was  entitled  to  the  2Q001.  as  well  as  the  estate.  The 
Lord  Keeper  said  he  admitted  that  Thomas  at  the  time  of  the 
appointment  was  a  person  capable  of  taking,  and  was  a  younger 
child  within  the  power,  but  that  this  was  a  defeasible  appoint- 
ment, not  from  any  power  of  revoking,  or  upon  the  words  of  the 
appointment,  but  from  the  capacity  of  the  person.  He  was 
capable  of  taking  at  the  time  of  the  appointment  made,  but 
that  was  sub  modo  and  upon  a  tacit  or  implied  condition,  that 
he  should  not  afterwards  happen  to  become  the  eldest  son  and 
heir,  so  that  he  had,  as  it  were,  only  a  defeasible  capacity.     And 

(a)  Dames  v.  Huguenin,  1  H.  &  M.  26  Ch.  D.  363  ;  Re  Smith's  Estate,  2Y 

730 ;  Be  Bayley's  Settlement,  9  L.  R.  L.  R.  Ir.  121 ;  Rooke  v.  Plunkett,  (1902) 

Eq.  491;   Teynham  v.    Webb,  2  Ves.  1  I.  R.  277  ;  Re  Morton's  Trusts,{\%0'i) 

sen.  198  ;  Stanhope  v.  Collingwood,  4  1  I.  R.  310  n.  (children  other  than  son 

L.  R.  Eq.  286  ;  S.  G.  nom.  Collingwood  "  becoming  entitled  "  to  estate  under 

V.  Stanhope,  4  L.  R.  H.  L.  43  ;  Broad-  settlement)].     Jermyn  v.  Fellows,  For. 

mead  v.  Wood,  1  B.  C.  0.  77  ;  Savage  93,  was  a  case  of  special  circumstances. 

V.  Carroll,  1  B.  &  B.  265  ;  Simpson  v.  In  Leahe  v.  Leake,  10  Ves.   477,  the 

Frew,  5  Ir.  Ch.  Rep.  517  ;  \Re  Flem-  doctrine  of  Chadwick  v.  Doleman,  2 

yng,  15  L.  R.  Ir.  363  (where,  upon  Vern.  528,  would  seem  to  have  been 

the  construction  of  the  settlement,  two  applicable,  though  it  was  not  applied, 

daughters,  there  being  no  son,  were  The  question  was  not  discussed, 

held  not  to  fall  within  the  description  (b)  Diike  v.  Doidge,  2  Ves.  sen.  203, 

of  "  children  other  than  and  besides  an  note, 

eldest  QX  only  son  ") ;  Reid  v,  Hoare,  (c)  2  Vern.  528, 
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it  was,  therefore,  adjudged  that  Thomas,  who  took  the  estate, 
was  not  entitled  to  the  2600?. 

Eldest  son  taking     4_  j^  |.jjjg  gg^gg  ^jjg  second  son   bv   Succeeding  to   the  estate 

place  01  younger  _  . 

son.  and  so  becoming  the  eldest  was  deprived  of  any  share  in  the 

portions  for  younger  children,  and  no  claim  appears  to  have  been 
put  forward  on  behalf  of  Humphrey  the  eldest  son  to  stand  in 
the  place  of  a  younger  son.  But  it  has  since  been  settled  that 
under  such  circumstances  the  eldest  son,  even  though  he  died  in 
his  father's  lifetime,  and  sustained  up  to  his  own  decease  the 
character  of  eldest  son,  but  never  eventually  came  into  possession 
of  the  estate,  is  entitled  to  be  treated  as  a  younger  son,  and  to 
share  with  the  other  portionists.  Thus  in  Bavies  v.  Huguenin  (a), 
the  estate  was  settled  on  J.  Davies  and  his  wife  successively  for 
life,  remainder  to  the  children  as  he  should  appoint,  and  subject 
as  aforesaid  to  the  use  of  a  trustee  for  500  years  for  raising  por- 
tions for  younger  children ;  remainder  to  the  first  and  other  sons 
in  tail.  J.  Davies  had  two  sons,  William  the  elder,  and  John 
Stanley  the  younger.  William  attained  twenty-one  and  died  in 
his  father's  lifetime,  [and  it  was  held  that  his  personal  repre- 
sentative thereupon  became  entitled  to  a  portion,  but  subject  to 
the  exercise  of  the  power  of  appointment].  Again,  in  Ellison  v. 
Thomas  (b),  the  eldest  son  of  E.  E.  C.  was  not  tenant  in  tail  but 
tenant  for  life  only,  with  remainder  to  his  first  and  other  sons 
in  tail ;  and  yet  it  was  held  that  the  personal  representative  of 
this  eldest  son,  who  died  without  issue  male  before  coming  into 
possession  of  the  estate,  was  entitled  to  share  in  the  portions 
provided  for  the  younger  children  of  E.  E.  C. 

[But  where  the  eldest  son  concurred  with  his  father  in  dis- 
entailing and  resettling  the  estate,  and,  on  the  occasion  of  such 
resettlement,  a  sum  of  money  was  raised  out  of  which  the 
equivalent  of  a  younger  child's  portion  was  paid  to  him,  and 
he  subsequently  died  in  the  lifetime  of  the  father,  his  repre- 
sentative was  held  not  to  be  entitled  to  the  share  of  a  younger 
child  (c). 

If  the  estate  is  sold  for  payment  of  charges,  and  it  is  insuffi- 
cient for  payment  of  all  the  charges,  so  that  the  eldest  son  gets 

(a)  1  H.  &  M.  730.     See  Broadmead  and  Grown  Insurance  Go.  v.  Hill,  (1902) 

V.  Wood,  1  B.  C.   C.  77  ;  but  see  Re  A.  G.  (H.L.)  263]  ;    but  see  Gray  v. 

Bayley's  Settlement,  9  L.  R.  Eq.  491.  Earl  of  Limerick,  2  De  G.  &  Sm.  371. 

(6)  1  De  G.  J.  &  S.  18  ;   2  Dr.  &  [(c)  Re  Fitzgerald's  Estate,  (1891)  3 

Sm.  Ill  ;  and  see  Gollingwoody.  Stan-  Ch.  394,  where  it  was  said  that  the 

:,  4  L.  R.  H.  L.  55  ;  [explained  in  case  might  be  doubtful  if  a  trifling 


Shuttleworth  v.  Murray,  (1901)  1  Ch.      sum  only  were  raised.] 
(C.A.)  819 ;   S.  G.  nom.  La/to   Union 
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nothing  under  the  limitation  to  him,  he  must  still  be  treated  as 
an  eldest  child  taking  the  estate  subject  to  the  charges,  and  is  not 
entitled  to  share  in  the  portions  provided  for  the  younger 
children  (a).] 

5.  If  an  estate  be  settled  on  the  first  and  other  sons  with  a  Eldest  daughter 
provision  for  younger  children,  an  eldest  daughter,  though  the  ^  y°""g^'^  ''^^^^• 
firstborn,  is  regarded  as  a  younger  child  (b).     So,  if  an  estate  be 

settled  on  the  first  and  other  sons  of  A.  with  remainder  to  B.,  and 
there  is  a  trust  for  raising  portions  for  A.'s  younger  children, 
and  A.  has  two  daughters  only,  so  that  the  estate  shifts  over  to 
B.,  both  the  daughters  of  A.  are  younger  children,  and  entitled 
to  share  the  portions  between  them  (c). 

6.  The  rule  that  a  younger  son  who  at  the  time  of  distribution  Eldest  son  may 
takes  the  estate  and  so  becomes  the  eldest  son,  is  excluded  from  ^®  '^  younger 
sharing  in  the  portions,  must  be  qualified  by  the  condition  that 

he  takes  the  estate  under  the  same  settlement,  or  under  some 
settlement  incorporated  into  the  portions'  settlement,  for  other- 
wise he  retains  his  rights  as  a  younger  son.  Thus  an  estate  was 
settled  to  the  use  of  A.  for  life,  with  remainder  (subject  to  A.'s 
wife's  annuity)  to  the  use  of  his  first  and  other  sons  in  tail,  with 
a  trust  for  raising  portions  on  the  death  of  the  wife  for  younger 
children,  to  be  vested  at  twenty-one  or  marriage.  A.  had  two 
sons,  Henry  the  eldest,  and  George,  and  after  the  death  of  A.  in 
1842,  but  during  the  lifetime  of  A.'s  widow,  and  therefore  before 
the  portions  were  raisable,  Henry  barred  the  entail  and  devised 
the  estate  to  his  brother  G-eorge ;  and  it  was  held  that  on  the 
death  of  A.'s  widow  in  1857,  when  the  portions  became  raisable, 
George  was  entitled  to  share  in  the  portions,  though  he  was  then 
the  eldest  son  and  was  the  owner  of  the  estate,  because  he  derived 
his  title  to  it,  not  as  eldest  son  under  the  settlement,  but  as 
devisee  of  his  brother  (d). 

7.  If  at  the  time  of  distribution  the  eldest  son  has  not  the  Eldest  son 
estate,  but  except  for  his  own  act  (as  in  joining  with  his  father  e^t^^e^ 
in  defeating  the  entail   and   resettling   the  property)  he  woidd 

have  had  the  estate,  he  is  not  allowed  to  plead  the  want  of  the 
estate  and  to  claim  as  a  portionist  (e).   .  [But  this  was  a  case  of 

Ha)  Beid  v.  Hoare,  26  Ch.  D.  363.]  Sing    v.   Leslie,   10    Jur.    N.S.    794  ; 

(6)  Beale  v.  Beale,  1  P.  W.  245,  per  Macoubrey  v.  Jones,  2  K.  &  J.  685  ; 

Cv/r.  Spencer  v.  Spencer,  8  Sim.  87  ;  Wan- 

(c)  Beale  v.  Beale,  1  P.  W.  244  ;  and  desford  v.  Garrich,  5,1.  E.  Eq.  486  ; 

see  Butler  v.  Duncomh,  1  P.  W.  448  ;  [Domvile  v.    Winniiigton,   26  Ch.   D. 

Hall  V.  Luchiip,  4  Sim.  5  ;  Emery  v.  382  ;]  Peacocke  v.  Pares,  2  Keen,  689, 

England,  3  Ves.  232.  must  be  considered  as  overruled. 

{d)  Adams  v.  Beck,  27  Beav.  648  ;  (e)  Stanhope  v.  Gollingwood,  4  L.  R. 

Sandeman  v.  Mackenzie,  1  J.  &  H.  613  ;  Eq.  286  ;  Gollingwood  v.  Stanhope,  4 
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a  family  settlement,  in  respect  of  which  a  certain  latitude  of 

construction  prevails,  and  a  clause  in  the  will  of  a  person  not 

in  loco  parentis  excepting  "  an  eldest  or  only  son  for  the  time 

being  entitled  to  the   possession  or  receipt   of   the  rents,"  was 

held  not  to  extend  to  an  eldest  son  who,  being  tenant  in  tail 

in  remainder,  had  joined  with  his  father,  the  tenant  for  life,  in 

disentailing  and  selling  the  estate  (a).] 

Whether  the  rule      8.  The  doctrine  of  portions  as  laid  down  in  Chadwick  v.  Bole- 

applies  only  to  ^  ^ 

parents  or  man  has  been  said  to  apply  only,  where  the  settlor  is  the  parent 

pwrmtV"^  ^'""'      '^^  stands  in  loco  parentis  {b) ;  [and  this  proposition  is  supported 
by  the  case  in  the  House  of  Lords  and  Court  of  Appeal,  above 


L.  R.  H.  L.  43 ;  [and  see  Re  Fitzgerald's 
Estate,  (1891)  3  Ch.  394;  ante,  p. 
4621 

[(a)  Law  Union  and  Crown  Insur- 
ance Co.  V.  Hill,  (1902)  A.  C.  (H.  L.) 
263  ;  S.  0.  nom.  Shuttleworth  v. 
Murray,  (1901)  1  Ch.  (C.A.)  819.] 

(6)  If  this  proposition  were  ac- 
cepted literally,  then  if  a  testator 
devised  an  estate  to  A.,  a  perfect 
stranger,  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail,  and 
created  a  term  in  the  same  estate 
for  raising  portions  for  the  younger 
children  of  A.,  the  second  son  of  A., 
though,  by  the  death  of  his  elder 
brother  without  issue  in  A.'s  lifetime, 
he  succeeded  to  the  estate,  would  also 
be  entitled  to  share  in  the  portions. 
Upon  examination  of  the  several 
authorities  it  will  be  found  that  at 
the  most  there  are  only  a  few  dicta 
in  support  of  [this  view] ;  Hall  v. 
Hewer,  Amb.  203  ;  Matthews  v.  Paul, 
3  Sw.  328 ;  Adams  v.  Adams,  25 
Beav.  652  ;  Adams  v.  Bobarts,  lb. 
658  ;  [Be  Theed's  Settlement,  3  K.  &  J. 
375,  378  ;]  Lincoln  v.  Pelham,  10  Ves. 
166  ;  Bowles  v.  Bowles,  lb.  177  ;  Scaris- 
brick  V.  Lord  Skelmersdale,  4  Y.  &  C. 
116  ;  Sandeman  v.  Mackenzie,  1  J.  & 
H.  613  ;  Cooper  v.  Cooper,  8  L.  R.  Ch. 
App.  813.  [For  an  examination  of 
these  cases  see  the  9th  edition  of  this 
work,  p.  432,  note  (a).]  Lord  Hard- 
wicke  not  only  applied  the  doctrine 
of  Chadwick  v.  Doleman  to  the  case 
where  a  grandmother,  having  a  power 
over  the  settled  estate,  appointed 
portions  to  her  younger  grand- 
children :  Lord  Teynham  v.  Webb,  2 
Ves.  sen.  198 ;  but  also  applied  it 
where  the  settlor  was  an  uncle,  and 
this  not   because  he  considered  the 


uncle  as  standing  in  loco  parentis,  but 
on  general  principles :  Duke  v.  Doidge, 
2  Ves.  sen.  203,  note.  "  Where,"  he 
said,  "a  provision  is  made  by  a 
father  either  by  will  or  settlement 
for  younger  children,  an  elder  un- 
provided for  shall  be  deemed  a 
younger,  and  the  ground  is  that 
every  branch  of  the  family  should 
be  provided  for,  the  Court  not  con- 
sidering the  words  elder  or  younger. 
The  question  then  is,  whether  there 
exists  any  difference  where  the  settle- 
ment is  made  by  a  father's  brother  to 
a  collateral  relation,  a  nephew,"  &c., 
and  he  laid  it  down  broadly  that 
"every  child  except  the  heir  is  con- 
sidered a  younger,  and  that  eldership 
which  does  not  carry  the  estate  along 
with  it  is  not  such  an  eldership  as 
will  exclude  from  sharing  in  the 
portions."  From  this  judgment  may 
be  inferred  the  principle  that  where 
the  settlor  (whether  a  parent,  or 
standing  in  loco  parentis,  or  a  stranger) 
settles  an  estate  upon  a  particular 
family,  and  means  to  provide  for  all 
the  family  by  limiting  the  estate  to 
one,  and  portions  to  the  others,  there 
no  one  of  them  shall  under  the  same 
settlement  take  the  estate  and  a 
portion  also,  but  in  such  cases  the 
Court  will,  if  necessary,  disregard 
the  strictly  literal  meaning  of  the 
words  eldest  and  younger,  and  carry 
out  the  substantial  intention.  [See, 
however,  the  case  in  the  House  of 
Lords  and  Court  of  Appeal  referred 
to  sup.,  note  (a).]  As  to  a  grand- 
father standing  in  loco  parentis, 
see  Farrer  v.  Barker,  9  Ha.  737  ; 
Swallow  V.  Binns,  1  K.  &  J.  147  ; 
[Domvile  v.  Winnington,  26  Ch.  D, 
382,  387]. 
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referred  to  (a) ;  but  of  course  the  question  is  one  of  the  intention 
of  the  settlor,  depending  upon  the  construction  of  the  particular 
instrument]. 

9.  The  only  general  rule  which  can  be  laid  down  is  that  where  General  rule, 
the  settlor  is  the  parent  or  stands  in  loco  parentis,  and  portions 
are  provided  for  younger  children,  and  the  estate  upon  which 
the  portions  are  charged  devolves  (before  the  time  for  distribution 
of  the  portions)  on  one  of  the  children,  under  the  same  settle- 
ment or  under  a  settlement  incorporated  into  it  (&),  there  the 
words  "  eldest  child "  and  "  younger  children "  are  capable  of 
what  has  been  called  "a  prodigious  latitude  of  construction," 
viz.  an  eldest  may  be  treated  as  a  younger,  and  a  younger  as 
an  eldest ;  but  that  where  portions  are  provided  for  younger 
children,  and  the  estate  either  does  not  devolve  before  the  time 
for  distribution  of  the  portions  on  any  of  the  children,  or  does 
not  so  devolve  under  the  settlement  creating  the  charge  or  a 
settlement  incorporated  in  it  by  recital  or  otherwise,  there  the 
words  "  eldest  child "  and  "  younger  children ''  receive  their 
ordinary  and  natural  interpretation. 

[10.  The  rule,  however,  being  only  a  rule  of  construction  and  [Exception.] 
not  an  absolute  rule  of  law,  must  give  way  to  the  expressed 
language  of  the  will  or  settlement.  Thus  where  a  testator,  having 
devised  his  real  estate  on  trusts  for  his  wife  for  life,  and  then  for 
his  sons  successively  in  strict  settlement,  gave  a  legacy  (which 
was  charged  on  the  real  estate,  if  his  personalty  was  insufficient) 
equally  amongst  his  "  younger  children,"  and  then  proceeded  to 
give  the  names  of  all  his  children  other  than  the  eldest  son,  with 
a  direction  that  the  share  of  each  of  his  "  younger  children " 
should  be  absolutely  vested  at  twenty-one,  whether  the  preceding 
trusts  should  be  determined  or  not,  it  was  held  that  a  younger 
son,  who  attained  twenty-one  in  the  lifetime  of  the  widow,  and, 
on  her  death,  became  entitled  under  the  settlement  of  the  real 
estate,  by  reason  of  the  deaths  of  his  elder  brothers  without  issue 
male,  was  entitled  to  share  in  the  legacy  (c).] 

Secondly.    Who  are  meant  hy  younger  children  where  the  estate 
charged  is  not  settled  on  an  "  eldest "  son. 

1.  We  now  proceed   to   the    cases   where   a   settlor  provides  Where  no  one  is 
portions  for  younger  children  generally,  without  the  ingredient  "^"^^  ^"  ®^^^^* 
that  one  is  to  take  the  estate,  and  the  other  to  have  the  charge. 

[(a)  See  ante,  p.  464,  note  {a}.]  hope,  4  L.  R.  H.  L.  43  ;  [Domvile  v. 

(ft)  See  Stanhope  v.  Gollingwood,  4      Winnington,  26  Oh.  D.  3821. 
L.  R.  Eq.  286  ;  Gollingwood  v.  Stan-  [(c)  Re  Pryterch,  42  Ch.  "D.  590.] 

2  G 
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Here  the  ordinary  rules  of  construction  apply,  and  "eldest"  is 
taken  to  mean  the  eldest  actually,  and  "younger''  to  mean  the 
younger  actually  {a),  and  the  time  for  ascertaining  who  is  eldest 
and  who  are  younger  is  not  the  period  of  distribution,  but  the 
period  of  vesting. 

Thus  in  Adams  v.  Adams  Q>)  Sir  W.  Curtis,  the  father  of  Emma 
Adams,  bequeathed  6000Z.  to  trustees  in  trust  for  Emma  Adams 
for  life,  and  after  her  decease  "  in  trust  for  the  children  born  or  to 
be  born  of  Emma  Adams,  who  not  being  an  eldest  or  only  son  for 
the  time  being,"  should  as  to  sons  attain  twenty -one,  or  as  to 
daughters  attain  twenty-one  or  marry,  in  equal  shares.  Emma 
Adams  died  in  1857,  and  there  were  eight  children.  Henry 
William,  the  eldest  son,  attained  the  age  of  twenty-one  in  1826,  and 
died  in  1854,  in  the  lifetime  of  his  mother.  George,  the  second, 
son,  attained  twenty-one  in  1828,  and  at  the  death  of  his  mother 
was  the  eldest  son.  The  question  was  whether  the  words  "  eldest 
son"  meant  eldest  at  the  time  of  the  first  portion  vesting,  or 
eldest  at  the  time  of  its  falling  into  possession  ;  that  is,  whether 
George  was  or  not  entitled  to  a  share.  The  M.R.  adopted  the 
principle  laid  down  by  Sir  T.  Plumer,  viz.  that  there  cannot  be 
two  periods,  one  for  ascertaining  who  compose  the  class  to  take, 
and  the  other  for  ascertaining  who  are  to  be  excluded  (c);  and 
that  as  George  was  not  the  eldest  son  when  he  attained  twenty- 
one,  he  took  a  vested  interest,  and  that  the  interest  being  once 
vested  there  was  nothing  to  divest  it,  except  to  a  limited  extent  by 
the  attainment  of  vested  interests  by  the  other  younger  children. 
Exceptions.  2.  To  the  general  rule  that  the  eldest  son  in  these  cases  is  to 

be  ascertained  not  at  the  time  of  distribution  but  at  the  time  of 
vesting^  there  may  be  exceptions  as  in  Livesey  v.  Livesey  (d),  with 
reference  to  which  the  M.E.  observed,  "a  testator  7nay  say,  'I 
do  not  intend  any  child  to  take  a  share  unless  at  the  period  of 
distribution  he  shall  fulfil  the  condition  of  not  being  an  eldest 
son.'  In  Livesey  v.  Livesey  the  class  was  to  be  ascertained  when 
the  youngest  child  attained  twenty-one,  and  there  was  a  direction 
that  the  son  who  was  or  should  become  an  eldest  son  should  not 
take  anything  under  the  devise  or  bequest,  and  consequently  the 
person  who  filled  the  character  of  eldest  sou  at  that  period  could 

[(a)  Domvik    v.     Winnington,    26  15    L.    R.    Ir.    101].      But    see    Re 

Oh.  D.  382.]  Rivers'  Settlement,  40  L.  J.  N.S.  Ch. 

(6)  25  Beav.  652  ;  Matthews  v.  Paul,  87. 

3   Sw.   328  ;    Lyddon   v.  Ellison,    19  (c)  Matthetvs  v.  Paul,  3  Sw.  328. 

Beav.  565  ;   [Domvile  v.   Winnington,  (d)  13  Sim.  33  ;  2  H.  L.  Ca.  419. 
26  Ch.  D.  382  ;   Lonyfield  v.  Bantry, 
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not  take.  Unless  the  testator  has  said, '  I  do  not  intend  a  person 
to  take  any  interest  who,  at  the  time  of  distribution,  fills  the 
character  of  eldest  son,'  I  think  the  character  of  eldest  son  is  to 
be  ascertained  when  the  interest  becomes  vested  "  (a). 

Thirdly.  At  what  time  the  portions  vest. 

1.  In  every  well-drawn  settlement,  whether  by  deed  or  will,  General  rule 
the  period  of  vesting  is  clearly  expressed  upon  the  face  of  the  °' 

instrument  itself,  and  the  usual  period  is  as  to  sons  at  twenty- 
one,  and  as  to  daughters  at  twenty-one  or  marriage,  with  a 
declaration  that  the  portions  are  not  to  be  payable  until  after 
the  death  of  the  tenants  for  life,  unless  with  the  consent  of  the 
tenants  for  life.  It  often  happens,  however,  that  the  language 
of  the  instrument  is  contradictory  or  inconsistent,  or  in  some 
way  ambiguous,  and,  in  order  not  to  defeat  the  probable  inten- 
tion, a  peculiar  and  important  canon  of  construction  has  been 
established ;  and  it  is  this — Where  a  parent  pr  a  person  standing 
in  loco  parentis  provides  portions  for  children,  the  strong  presump- 
tion is  that  he  means  to  provide  portions  for  all  such  children  as 
may  live  to  require  them,  i.e.  for  sons  who  attain  twenty-one,  and 
daughters  who  attain  twenty-one  or  marry.  If,  therefore,  the 
language  of  the  instrument  be  uncertain  (6),  but  is  capable  of  the 
construction  that  sons  at  twenty-one,  and  daughters  at  twenty- 
one  or  marriage,  shall  take  a  vested  interest,  the  Court  will  so 
decide  it  by  force  of  the  presumption. 

Thus,  in  Howgrave  v.  Cartier  (c),  a  fund  was  vested  in  trustees 
upon  trust  for  Peter  for  life,  subject  to  200Z.  pin-money  to  Eliza- 
beth his  intended  wife,  and  if  Elizabeth  should  die  before  Peter 
"without  leaving  any  child  or  children,  or  leaving  such  they 
should  all  die  under  twenty-one,"  then  to  pay  any  sum  not 
exceeding  3000Z.  as  Elizabeth  should  appoint.  But  in  case  Eliza- 
beth survived  Peter,  then  in  trust  for  Elizabeth  for  life,  and  after 
the  decease  of  the  survivor  in  case  there  should  happen  to  be  any 
child  or  children  of  their  two  bodies  living,  who  should  attain 
twenty-one,  then  in  trust  for  such  child  or  children  attaining 
twenty-one  as  Elizabeth  should  appoint,  or  in  default  as  Peter 
should  appoint,  and  in  default  among  such  children  equally. 
Peter  died  leaving  Elizabeth  his  widow  and  two  children,  John 

(a)  Adams  v.  Adams,  25  Beav.  655.  settlor  or  testator  as  shown  by  other 

[(b)  The  "  rule  is  only  to  be  applied  parts  of  the  instrument "  ;  per  Cotton, 

as  a  guide  in  construing  an  expression  L.J.,  in  7&  Hamlet,  39  Ch.  D.  (C.A.) 

which  is  in  itself  ambiguous,  or  which  426,  433.] 

the  CoTirt  sees  not  to  be  framed  in  (c)  3  V.  &  B.  79. 

accordance  with  the  intention  of  the 
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and  Mary.  Elizabeth  appointed  the  fund  between  John  and 
Mary,  and  then  John,  having  attained  twenty-one,  died  in  the 
lifetime  of  his  mother,  and  then  Elizabeth  died,  leaving  Mary  her 
only  child.  The  question  was  whether  Mary,  as  the  only  child 
who  survived  her  mother,  was  not  absolutely  entitled  to  the 
whole  fund,  to  the  exclusion  of  John  who  had  died  in  her 
lifetime.  Sir  W.  Grant  observed  :  "  If  the  settlement  clearly  and 
unequivocally  makes  the  right  of  a  child  to  a  provision  depend 
upon  its  surviving  both  or  either  of  the  parents,  a  Court  of 
Equity  has  no  authority  to  control  that  disposition.  If  the 
settlement  is  incorrectly  or  ambiguously  expressed,  if  it  contains 
conflicting  and  contradictory  clauses,  so  as  to  leave  in  a  degree 
uncertain  the  period  at  which,  or  the  contingency  upon  which, 
the  shares  are  to  vest,  the  Court  leans  strongly  towards  the  con- 
struction which  gives  a  vested  interest  to  the  child,  when  that 
child  stands  in  need  gf  a  provision,  usually  as  to  sons  at  the  age  of 
twenty-one,  and  as  to  daughters  at  that  age  or  marriage.''  And 
after  commenting  upon  the  various  clauses  contained  in  the 
settlement  he  came  to  the  conclusion  that  John  was  entitled  to 
the  share  appointed  to  him. 

So  in  Swallow  v.  Binns  (a),  Nathaniel  Binns  made  a  voluntary 
settlement  by  which  a  trust  fund  was  limited  to  himself  for  life, 
with  remainder  to  his  son  George  Binns  for  life,  and  after  his 
decease  in  trust  "  for  all  and  every  of  the  children  of  the  said 
George  Binns,  ivhich  might  he  living  at  the  time  of  his  decease," 
to  be.  equally  divided,  and  the  shares  of  sons  to  vest  at  twenty- 
one  and  of  daughters  at  twenty-one  or  marriage.  Had  the 
settlement  stopped  there,  those  children  only  who  survived 
George  would  have  taken,  but  then  followed  other  inconsistent 
limitations,  namely,  If  any  child  being  a  son  died  under  twenty- 
one,  or  being  a  daughter  died  under  twenty-one  unmarried,  the 
share  of  such  child  was  to  survive  to  the  other  or  others ;  "  and 
in  case  all  such  of  the  children  of  the  said  George  Binns  as  were 
sons  should  die  under  twenty-one,  and  all  such  of  them  as  were 
daughters  under  that  age  without  having  been  married,"  then 
the  trust  fund  was  to  be  held  in  trust  for  other  persons.  Nathaniel 
died  in  1822,  and  George  in  1851,  having  had  six  children,  all  cf 
whom  attained  twenty-one,  but  two  of  them  died  in  his  lifetime, 
and  the  question  was  whether  such  two  were  entitled  to  share 
with  the  four  who  survived  George.  Vice-Chancellor  Wood 
observed :  "  The  rule  applies  not  only  to  settlements,  but  also  to 

(a)  1  K.  &  J.  417. 
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the  case  of  a  will,  so  far  as  it  provides  for  children  towards 
whom  the  testator  places  himself  in  loco  parentis.  In  this  case 
the  grandfather  is  providing  for  his  children  and  grandchildren 
in  such  a  manner,  as  throughout  to  place  himself,  with  regard  to 
the  grandchildren,  in  the  position  of  one  who  is  performing  a 
father's  part,  and  providing  what  are  expressly  stated  to  be 
portions  in  one  part  of  the  settlement,  and  what,  without  that 
expression,  would,  I  apprehend,  be  regarded  as  portions  for  his 
several  grandchildren.  The  canon  of  construction  to  which  I 
have  referred  may  be  thus  stated :  That  whereas  in  the  case  of 
ordinary  instruments  an  express  estate  thereby  limited  cannot 
be  enlarged,  except  by  necessary  inference,  yet,  upon  instruments 
of  this  description,  there  is  an  implication  of  law  arising  upon 
the  instrument  itself,  subject  of  course  to  any  expressions  to  the 
contrary,  that  it  is  the  intention  of  any  person  who  places  him- 
self ill  loco  parentis  to  provide  portions  for  children  or  grand- 
children, as  the  case  may  be,  at  the  period  when  those  portions 
will  be  wanted,  namely,  upon  their  attaining  the  age  of  twenty- 
one  years,  or  (as  is  usually  provided  in  the  case  of  daughters) 
upon  their  attaining  twenty -one  or  marriage ;  and  that  such 
portions  shall  then  vest  whether  the  children  do  or  do  not  sur- 
vive their  parents.  It  is  thought  to  be  an  unnatural  supposition 
that  the  circumstance  of  such  children  or  grandchildren  pre- 
deceasing their  parents,  should  have  been  contemplated  as 
depriving  them  of  the  whole  of  the  portion  intended  for  their 
benefit.  What  the  Court  has  said  is  this,  that  you  do  not 
require  a  necessary  implication  to  arrive  at  the  conclusion,  that 
all  children,  who  being  sons  attain  twenty-one,  or  being  daughters 
attain  that  age  or  marry,  were  intended  to  take,  irrespectively  of 
the  question  whether  they  survive  their  parents  or  not,  and  that 
if  you  find  upon  the  face  of  the  settlement  a  clause  which  renders 
it  doubtful  whether  it  was  intended  that  all  such  children  should 
take,  or  that  those  only  should  take  who  might  survive  their 
parents,  the  Court  leans  strongly  in  favour  of  the  previous  sup- 
position, namely,  that  the  probable  intention  of  a  person  making 
a  settlement  would  be  in  favour  of  the  vesting  at  such  fixed 
period,  independently  of  the  question  of  survivorship.  On  the 
other  hand  the  rule  is  not  one  of  arbitrary  construction ;  the 
Court  does  not  go  out  of  its  way  by  a  forced  construction  to  raise 
this  implication ;  it  must  find  an  implication  upon  the  natural 
and  plain  construction  of  the  words  in  the  settlement."  And  the 
Vice-Chancellor,  applying  these  principles  to  the  case  before  him, 
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came  to  the  conclusion  that  the  two  children  who  predeceased 
George  their  father  were  entitled  to  shares.  The  general  prin- 
ciples laid  down  in  the  two  foregoing  examples  have  heen 
approved  and  acted  upon  in  numerous  other  cases  (a) ;  [and 
the  rule  applies  as  well  to  portions  created  by  will  as  to  those 
created  by  deed  (b)]. 

2.  But  strong  as  the  presumption  is  in  favour  of  portions  vesting 
in  children  at  an  age  when  they  require  them,  yet  if  the  language 
of  the  instrument  be  clear  and  unambiguous,  that  the  vesting  of 
portions  in  sons  who  attain  twenty-one  or  in  daughters  who 
attain  twenty-one  or  marry  is  to  depend  on  some  contingency,  as 
the  event  of  their  surviving  their  parents,  the  Courts  cannot 
contradict  the  written  instrument  (c). 

3.  A  distinction  must  also  be  made  between  those  cases  where 
the  portional  fund  exists,  or  is  to  be  raised  at  all  events,  so  that 
the  question  relates  only  to  the  distribution  of  the  fund,  and 
those  cases  where  the  fund  itself  is  to  be  called  into  existence 
upon  a  contingency,  so  that  the  latter  contingency  leavens  all 
the  portions  and  makes  them  all  contingent. 

Thus  in  Hotclikin  v.  Humfrey  (d)  a  term  of  500  years  was 
created  in  trust  that  "  in  case  the  husband  should  leave  one  or 
more  younger  children  that  should  he  living  at  the  decease  of 
the  survivor  of  the  husband  and  wife,"  the  trustees  were  to  raise 
portions  for  "such  younger  children,"  the  same  to  be  paid  to 
daughters  at  the  age  of  eighteen  or  marriage,  and  to  sons  at 
twenty-one ;  and  should  there  be  no  such  son  or  daughter  then 


(a)   Emperor   v.   Eolfe,  1  Ves.  sen. 

208  ;  Powis  v.  Burdett,  9  Ves.  428  ; 
Remnant  v.  Hood,  27  Beav.  74  ;  Per- 
fect V.  Curwn,  5  Mad.  442  ;  Torres  v. 
Franco,  1  R.  &  M.  649  ;  Woodcock  v. 
Dorset,  3  B.  C.  C.  569  ;  Hope  v.  Lord 
Clifden,  6  Ves.  499  ;  Bythesea  v.  By- 
thesea,  23  L.  J.  N.S.  Ch.  1004;  Re 
GoddarcVs  Trusts,  5  Ir.  E.  Eq.  14; 
[Rye  V.  Rye,  1  L.  R.  Ir.  413  ;  TFcikefield 
V.  Richardson,  13  L.  R.  Ir.  17  ;  Gobden 
V.  Bagwell,  19  L.  R.  Ir.  150 ;  Haverty 
V.  Curtis,  (1895)  1  I.  R.  23]. 

[(b)  Jackson  v.   Dover,  2  H.  &  M. 

209  ;  Re  Knowles,  21  Ch.  D.  806 ; 
Re  Hamlet,  38  Ch.  D.  183  ;  39 
Ch.  D.  (C.A.)  426.] 

(c)  Re  Wollaston's  Settlement,  27 
Beav.  642  ;  Jeffery  v.  Jeffery,  17  Sim. 
26  ;  Bradley  V.  Powell,  Cas.  t.  Talb. 
193,  but  doubted  by  Lord  Hardwicke, 
in  Tunstal  v.  Bracken,  1  B.  C.  C.  124, 
note  ;  Fitzgerald  v.  Field,  1  Riiss,  430  ; 


Bright  v.  Rowe,  3  M.  &  K.  316 ;  Skipper 
V.  King,  12  Beav.  29  ;  Whatford  v. 
Moore,  7  Sim.  574 ;  Farrer  v.  Barker, 

9  Hare,  737  ;  [Re  Willmott's  Trusts, 
7   L.   R.    Eq.   532  ;    Jeyes   v.   Savage, 

10  L.  R.  Ch.  555  ;]  and  see  JForsley 
V.  Granville,  2  Ves.  sen.  333.  [Re 
Leader's  Estate,  17  L.  R.  Ir.  279.  In 
this  case  Palles,  C.B.,  said  that  the 
rule  of  construction,  established  by 
Emperor  v.  Rolfe,  1  Ves.  sen.  208, 
and  Woodcock  v.  Dorset,  3  B.  C.  C. 
569,  applies  to  all  cases  of  settlement, 
irrespective  of  the  question  whether  or 
not  provision  is  made  thereby  for  the 
children  of  a  deceased  child,  and  that 
the  cases  of  Re  Willmott's  Trusts, 
and  Jeyes  v.  Savage,  sup.,  do  not 
engraft  any  exception  on  this 
rule.] 

(d)  2  Mad.  65  ;  and  see  Swallow  v. 
Binns,  1  K.  &  J.  426  ;  Fitzgerald  v. 
Field,  1  Russ,  430, 
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the  term  to  cease.  There  were  four  children  of  the  marriage 
who  attained  twenty-one,  but  two  only  survived  both  parents. 
Was  the  portional  fund  to  be  divided  between  the  four  or  given 
to  the  two  who  survived  ?  Sir  T.  Plumer  said :  "  If  the  children 
who  died  before  the  surviving  parent  are  to  be  considered  as 
having  taken  vested  interests,  it  must  follow  that  a  vested 
interest  was  given  on  a  contingency.  Can  that  be  ?  When  a 
fund  is  contingent  the  shares  to  be  paid  out  of  it  must  be  con- 
tingent. If  all  the  children  had  died  before  the  surviving  parent, 
the  fund  would  not  have  been  raisable,  and  therefore  till  such 
parent's  death  it  was  uncertain  and  contingent  whether  it  could  be 
raised.  The  intention  appears  to  me,  therefore,  to  have  been  to  pro- 
vide only  for  such  children  as  should  survive  the  surviving  parent." 

4.  Where  the  settlement  is  silent  as  to  the  vesting  of  the  Where  vesting 
portions,  the  Court  has  to  fall  back  upon  general  principles,  and  ^°^  i^  th^e  "^ 
Remnant  v.  Hood  (a)  is  an  important  case  upon  this  head.  A  settlement, 
testator  devised  his  estate  to  Samuel  Thorold  for  life,  with 
remainder  to  his  first  and  other  sons  successively  in  tail,  with 
remainder  to  his  first  and  other  daughters  successively  in  tail, 
and  enabled  the  tenant  for  life  to  charge  2000Z.  for  the  portions 
of  his  younger  children.  S.  Thorold  accordingly,  upon  his  mar- 
riage, charged  2000/.  to  be  raised  within  three  months  from  his 
decease  in  favour  of  his  younger  children,  but  gave  no  directions 
as  to  the  time  of  vesting.  There  were  issue  of  the  marriage  a  son 
and  six  daughters ;  the  son  died  an  infant  in  the  father's  life- 
time, so  that  on  the  death  of  the  father  the  eldest  daughter 
became  tenant  in  tail  in  possession.  Two  others  of  the  daughters 
died  infants  in  the  father's  lifetime,  and  the  three  remaining 
daughters  married  and  attained  twenty-one,  and  two  of  them 
survived  the  father,  but  the  other  died  in  his  lifetime.  It  was 
conceded  by  the  counsel  that  the  infants  who  died  in  the  father's 
lifetime  would  take  nothing,  though  L.  J.  Knight  Bruce  enter- 
tained a  doubt  (&).  But  as  to  the  one  who  attained  twenty-one 
and  died  in  the  father's  lifetime,  it  was  contended  that  the  por- 
tion, as  a  charge  upon  land,  had  by  the  death  of  the  portionist 
before  the  time  for  raising  it,  sunk  for  the  benefit  of  the  estate. 
It  was  ruled,  however,  to  ttv3  contrary,  and  the  deceased  child 
who  had  attained  twenty-one  and  married,  was  held  entitled  to 
participate.  Lord  Justice  Turner,  who  applied  himself  to  the 
points  raised  with  his  usual  care,  observed:  "There  are  three 
periods  at  which  the  portions  may  have  been  intended  to  vest; 

(a)  2  De  G,  F.  &  J.  396.  (6)  See  2  De  G.  F.  &  J.  403. 
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the  period  of  the  birth  of  the  children,  the  period  at  which  they 
would  require  their  portions  (which,  according  to  the  ordinary 
habit  in  such  cases,  as  evidenced  by  the  usual  course  of  settle- 
ment, would  be  at  twenty-one,  or  as  to  the  daughters  on  mar- 
riage), and  the  period  of  the  death  of  the  parents.  Looking  both 
to  the  language  and  to  the  purpose  of  this  instrument,  I  see 
nothing  which  in  any  way  imports  that  the  portions  were  not 
intended  to  vest  during  the  lives  of  the  parents,  and  to  adopt  the 
period  of  the  death  as  the  time  of  vesting  would  be  to  deprive  the 
provision  of  that  certainty  which  it  must,  I  think,  fairly  be  taken 
to  have  been  the  object  of  the  settlement  to  secure.  It  would 
render  the  interests  of  the  children  contingent  upon  their  sur- 
viving their  parents,  and  deprive  them  of  the  means  of  making 
any  certain  provisions  for  their  families"  during  the  whole  of 
their  parents'  lives.  This  is  a  result  against  which  the  Court  has 
struggled  and  successfully  struggled  in  many  cases,  and  I  think 
therefore  that  we  should  not  be  justified  in  adopting  this  period  as 
the  time  of  vesting,  in  the  absence  of  anything  on  the  face  of  the 
instrument  indicating  that  it  was  so  intended.  Between  the  other 
two  periods  it  is  not,  as  I  have  said,  necessary  for  us  to  decide,  but 

1  think  it  right  to  state  that  I  lean  to  the  opinion,  that  in  this 
particular  case  the  true  period  of  vesting  was  at  twenty-one,  or  as 
to  the  daughters  on  marriage.  The  consequence  of  holding  the 
portions  to  vest  at  the  birth  would  be  that  the  shares  of  children 
dying  in  early  infancy  would  go  to  the  parent,  thus  contravening 
the  purpose  of  the  settlement  by  giving  to  the  father  what  was 
intended  for  the  children,  and  the  Court  in  these  cases  seems 
to  have  regarded  rather  the  purpose  than  the  words  of  the  settle- 
ment" (a). 

General  rule.  5.  Upon  the  authority  of  these  and  other  cases,  it  may  be  con- 

sidered as  established,  that  unless  there  be  something  special  in 
the  instrument  (h),  the  portions  of  the  younger  children,  whether 
they  survive  the  tenant  for  life  or  not,  will  not  vest  in  sons  unless 
they  attain  twenty-one,  or  in  daughters  unless  they  attain  twenty- 
one  or  marry  (c) ;  and  that  the  shares  of  sons  who  attain  twenty- 
one  and  of  daughters  who  attain  twenty-one  or  marry,  will  vest 

(a)  The  whole  of  the  jndgment  well  B.  C.  C.  395  ;  Teynham  v.  Wehh,  2 
deserves  a  perusal.  Ves.  sen.  209  ;  Davies  v.  Huguenin,  1 

(b)  See  Earl  Rivers  v.  Earl  Derhj,  H.  &  M.  730,  see  743  ;  [Henty  v.  E^rey, 

2  Vern.  72.  19  Oh.  D.  492  ;]   and  see  Evelyn  v. 

(c)  Bruen  v.  Bruen,  2  Vern.  439 ;  Evelyn,  2  P.  W.  659,  and  the  cases 
S.  0.  Pr.  Ch.  195  ;  Eigeworth  v.  Edge-  there  cited  ;  Tunstal  v.  Bracken,  1 
worth,  Beat.  328  ;  Warr  v.  Warr,  Pr.  B.  0.  C.  124,  note  ;  Mayheiov.  Micldk- 
Ch.  213  ;  Hinchinhroke  v,  Seymour,  1  ditch,  1  B.  C.  C.  162, 
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absolutely,  so  as  not  to  be  divested  by  subsequent  death  in  the 
lifetime  of  the  tenant  for  life  (a). 

6.  Where  portions   are    expressly   made   to   vest  in    sons   at  Vesting  of 
twenty-one,  and  in  daughters  at  twenty-one  or  marriage,  if  any  ^°^  '°"^' 
son  or  daughter  die  before  that  period  the  share  sinks  into  the 

estate  (6),  even  though  the  instrument  direct  the  interest  on  the 
portion  to  be  applied  during  minority  towards  that  child's 
maintenance  (c). 

7.  Several  cases,  however,  seem  to  have  made  good  the  exception  Where  raisable 
that  where  no  time  is  named  in  the  settlement  for  vesting,  .and 

the  portions  are  to  be  raised,  not  out  of  the  corpus,  but  out  of  the 
annual  rents  and  profits,  and  the  rents  and  profits  have  begun  to 
be  available  for  the  purpose,  then  the  portionist  takes  a  vested 
interest,  though  he  dies  in  infancy  (d).  The  portion  must,  as  a 
whole,  be  either  vested  or  not  vested,  and  cannot  be  intermittent, 
and  therefore  as  the  trust  to  raise  the  portion  has  commenced,  it 
must  go  on. 

[8.  The  question  arose  in  the  recent  case  of  Henty  v.  Wrey  (e),  [Appointment  ta 
whether  a  power  to  appoint  portions  could  be  so  exercised  as  to  ^°  ^^  '"' 
vest  portions  absolutely  in  children  of  tender  years,  and  Kay,  J., 
relying  on  Lord  HinchinhroTce  v.  Seymour  as  reported  by  Brown  (/), 
held  that  it  could  not,  but  that  such  an  appointment  would  be  so 
improper  that  the  Court  would  control  it  by  refusing  to  allow  the 
portions  to  be  raised,  if  the  children  did  not  live  to  want  them. 
But  this  view  was  overruled  on  appeal,  when  Sir  G.  Jessel,  M.E., 
after  careful  consideration  of  the  case  of  Lord  Hinchinhrohe  v. 
Seymour,  came  to  the  conclusion  that  it  was  really  decided  on  the 
ground  of  fraud  on  the  power,  and  was  no  authority  in  support  of 
the  view  that  the  power  could  not  be  exercised  in  favour  of 
infants ;  and  Lindley,  L.J.,  stated  the  following  propositions  as  the 
result  of  his  examination  of  the  authorities  (g) : — 

"  1.  That  powers  to  appoint  portions  charged  on  land  ought,  if 
their  language  is  doubtful,  to  be  construed  so  as  not  to  authorise 
appointments  vesting  those  portions  in  the  appointees  before 
they  want  them — that  is,  before  they  attain  twenty-one  (or  if 
daughters)  marry. 

{a)  Danes  v.  Hugmnin,  1  H.  &  M.  Rivers  v.  Earl  of  Derby,  2  Vern.  72. 

730 ;  Mamubrey  v.  Jones,  2  K.  &  J.  684.  [(e)  19  Ch.  D.  492  ;  21  Ch.  D.  (C.  A.) 

(6)  Jennings  v.  Looks,  2  P.  W.  276  ;  332  ;  and  see  Re  De  Hoghton,  (1896) 

Boycot  V.  Gotton,  1  Atk.  552.  2  Ch.  385,  applying  the  principle  of 

(c)  Hubert  v.  Parsons,  2  Ves.  sen.  Henty  v.  Wrey  to  an  appointment  of 
261.  interests  on  portions.] 

(d)  Evelyn  v.  Evelyn,  2  P.  W.  659 ;  [(/)  1  B.  C.  C.  395.] 
Cowper  V.  Scott,  3  P.  W.  119  ;  Earl  of  [{g)  21  Ch.  D.  (C.A.)  359.] 
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"  2.  That  where  the  language  of  the  power  is  clear  and  un- 
ambiguous, effect  must  be  given  to  it. 

"  3.  That  where,  upon  the  true  construction  of  the  power  and  the 
appointment,  the  portion  has  not  vested  in  the  lifetime  of  the 
appointee,  the  portion  is  not  raisable,  but  sinks  into  the  in- 
heritance. 

"  4.  That  where,  upon  the  true  construction  of  both  instruments, 
the  portion  has  vested  in  the  appointee,  the  portion  is  raisable, 
even  although  the  appointee  dies  under  twenty-one,  or  (if  a 
daughter)  unmarried. 

"  5.  That  appointments  vesting  portions  charged  on  land  in 
children  of  tender  years,  who  die  soon  afterwards,  are  looked  at 
with  suspicion ;  and  very  little  additional  evidence  of  improper 
motive  or  object  will  induce  the  Court  to  set  aside  the  appointment 
or  treat  it  as  invalid,  but  that  without  some  additional  evidence, 
the  Court  cannot  do  so  "  (a).] 

FoiLrthly.  Of  Ademption  and  Satisfaction. — The  question  who 
are  portionists  involves  the  doctrine  of  Ademption  and  Satisfaction, 
and  we  propose  briefly  to  state  the  leading  principles. 
Ademption  and  1.  The  nature  of  Ademption  and  Satisfaction  may  be  best 
illustrated  by  instances.  A  father  by  his  will  bequeaths  1000?. 
to  a  daughter,  and  after  the  date  of  the  will  he  settles  lOOOZ. 
upon  the  same  daughter  upon  the  occasion  of  her  marriage,  and 
dies  without  having  altered  his  will.  Here  the  father,  owing  a 
debt  of  nature  to  his  daughter  (6),  had  originally  intended  to 
satisfy  the  obligation  by  a  bequest  in  his  will,  but  before  the 
will  takes  effect  the  marriage  occurs,  and  he  makes  the  like 
provision  for  her  by  act  inter  vivos.  In  such  a  case  the  Court 
presumes  that  the  father  did  not  mean  to  bestow  two  portions 
upon  the  daughter  at  the  expense,  perhaps,  of  his  other  children, 
but  to  substitute  the  one  portion  for  the  other.  Equity  there- 
fore holds  that  the  subsequent  (c)  advance  is  an  ademption  of 
the  legacy.  "  Where,"  said  Lord  Eldon,  "  a  parent  or  person 
standing  loco  parentis  gives  a  legacy  as  a  portion,  and  after- 
wards, upon  marriage  or  any  other  occasion  calling  for  it,  makes 
an  advance  in  the  nature  of  a  portion  to  the  child,  that  will 

[(a)  As  to  the  distinction  for  this  Cr.  34  ;  Powel  v.  Cleaver,  2  B.  C.  C. 

purpose  between  an  appointment  and  516  ;    Cooper  v.   Cooper,  8  L.  R.   Ch. 

a  release  of  a  power,  see  Be  Somes,  App.  813. 

(1896)  1  Ch.  250  ;  Se  BadcUffe,  (1892)  (c)  A  gift  prior  to  the  will  is  no 

1  Ch.  (C.A.)227,andposi, Chap. XXIV.  ademption,  unless  it  be  specially  con- 

3.  2.]  tracted  for,  see  Taylor  v.  Carhcright, 

(b)  See  Watson  v.  Earl  of  Lincoln,  14  L.  R.  Eq.  176. 
Amb.  326 ;  Pym  v.  Lockyer,  5  M.  & 


Satisfaction. 
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amount  to  an  ademption  of  the  gift  by  the  will,  and  this  Court 
will  presume  he  meant  to  satisfy  the  one  by  the  other"  {a). 
Ademption,  therefore,  is  where  the  will  precedes,  and  the  settle- 
ment follows. 

If,  again,  a  father  by  act  inter  vivos  covenant  to  settle  1000/. 
on  the  marriage  of  his  daughter,  and  afterwards  either  by  act 
inter  vivos  (b)  or  by  will  gives  lOOOZ.  to  the  same  daughter,  here 
the  Court,  leaning  against  double  portions,  precludes  the  daughter 
(in  the  absence  of  evidence  to  the  contrary),  from  taking  both  the 
marriage  portion  and  also  the  subsequent  gift  or  legacy,  and  puts 
her  to  her  election  which  one  of  the  two  she  will  prefer  (c). 
Satisfaction,  therefore,  is  where  the  settlement  precedes  and  the 
gift  or  legacy  follows.  It  might  have  been  wise,  as  observed  by 
V.  C.  Wood,  if  the  rule  had  never  been  applied  where  the  settle- 
ment is  anterior  to  the  gift  or  will,  as  the  testator  or  donor  might 
well  be  said  to  know  what  had  been  previously  done  {d).  But 
the  law  is  established  otherwise,  and  in  general  terms  Satis- 
faction may  be  defined  to  be  the  donation  of  a  thing  with  the 
intention  that  it  is  to  be  taken  either  wholly  or  in  part,  in 
extinguishment  of  some  prior  (legal)  claim  of  the  donee  (e). 

2.  The  doctrine  of  Ademption  and  Satisfaction  applies  only  as  Persons  in  loco 
between  parents  (whether  father  or  mother)  (/)  or  persons  in  loco^""^'  "' 
parentis  on  the   one    hand    and    children   on    the   other.      The 
doctrine  does  not  hold  as   between  strangers  (g),  or  as  between 

(a)  Trimmer  v.  Bayne,  7  Ves.  515  ;  AsMon,  (1897)  2  Ch.  574  ;  S.  G.  (1898) 

[Be  Furness,  (1901)  2  Ch.  346].  1  Ch.  (C.A.)  142]. 

(6)  Jesson  v.  Jesson,  2  Vern.  255  ;  (g)  Powel   v.    Gleaver,   2    B.    C.    C. 

Tliomas  v.  Kemeys,  2  Vern.  348  ;  Keays  499.     [But  even  as  between  strangers 

V.  Gilmore,  8  Ir.  R.  Eq.  290.  "  if  a  legacy  appears  on  the  face  of  the 


(c)  Gopley  V.  Copley,  1  P.  W.  147 
Papillon  V.  Papillon,  11    Sim.   642 
Warren  v.  Warren,  1  B.  C.  C.  305,  &c. 
Byde  v.  Byde,  2  Eden,  19  ;  Sparkes  v. 
Gator,  3  Ves.  530,  &o. ;  Hinchdiffe  v. 


will  to  be  bequeathed  for  a  particular 
purpose,  and  a  subsequent  gift  appears 
by  proper  evidence  to  have  been  made 
for  the  same  purpose,  a  presumption  is 
made  primd  facie  in  favour  of  ademp- 


HinchcUffe,  3  Ves.  516  ;   JVeall  v.  Bice,  tion,"  per  Lord  Selborne,  L.  C.  ;   Be 

2  R.  &  M.  251  ;   Bruen  v.  Bruen,  2  Pollock,  28  Ch.   D.  (C.A.)  552,  556  ; 

Vern.  439.     [As  to   the   effect  of  a  a  legacy,  however,  to  a  trustee  for  the 

direction    by  codicil    that   advances  benefit   of   an  infant  to  whom  the 

subsequent    to    the  will    should   be  testator  is  not  in  loco  parentis,  is  not 

brought  into  hotchpot,  see  Cliamier  given  for  a  particular  purpose  so  as 

V.  Tyrell,  (1894)  1  I.  R.  268.]  to  be  adeemed  by  a  subsequent  gift  of 

(d)  Dawson  v.  Daivson,  4  L.  R.  Eq.  the  same  sum  to  the  same  trustee  for 
513,  per  V.  C.  "Wood.  the  same  purpose ;  Re  Smythies,  (1903) 

(e)  Ghicliester  v.   Coventry,  2   L.   R.  1  Ch.  259.     In  Be  Gorhett,  (1903)  2 
H.  L.  96,  per  Lord  Romilly.  Ch.  326,  a  legacy  to  the  trustees  of  the 

(/)  Finch  V.  Finch,  1  Ves.  jun.  534  ;  endowment  fund  of  a   hosj)ital  was 

[but  in  the  case  of  a  mother  the  burden  held  to  be  for  a  particular  purpose, 

of  proof  lies  on  those  who  assert  that  and  therefore  adeemed  by  a  gift  of 

the  duty  of  making  a  provision  for  a  the  same  amount  to  the  same  trustees 

phild  falls  on  la.ex,per  Stirling,  J.  ;  Be  in  the  testator's  lifetime.] 
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husband  and  wife  (a),  or  as  between  brothers,  or  as  between 
grandfather  and  grandchild,  or  as  between  uncle  and  nephew,  or 
as  between  any  other  relatives  than  as  above.  But  a  brother 
may  by  his  conduct  place  himself  in  loco  parentis  to  a  brother  (h), 
and  a  grandfather  (c),  uncle  (d),  or  other  relative  or  connection, 
as  a  stepfather  (e),  may  place  himself  loco  parentis  to  a  grand- 
child, nephew,  or  other  relative  or  connection ;  and  this  though 
the  person  in  loco  parentis  has  children  of  his  own  (/),  and  though 
the  actual  father  be  living  and  the  child  be  resident  with  him 
and  is  maintained  by  him  (g).  So  a  putative  father  is  not  in  law 
the  parent  of  the  illegitimate  child  (h),  but  he  may  place  himself 
loco  parentis  by  a  course  of  conduct.  And  Lord  Thurlow,  in 
speaking  of  a  parent's  provision  for  a  child,  observed  generally, 
"  as  to  its  being  considered  as  the  payment  of  a  debt,  the  law 
does  not  compel  the  parent  to  give  the  legacy;  the  Court  can 
only  mean  a  moral  obligation,  a  laudable  affection  which  may 
exist  in  others  besides  a  parent "  (i). 

How  persons  3.  By  what  acts  a  person  will  place  himself  loco  parentis  is  a 

constituted  ?oco  ,•  i,-  i.  i         -j  •        j     •     -i,!      /  -n  j    ■ 

parentis.  question   upon  which  parol  evidence  is  admissible  {j),  and  is 

often  in  practice  a  question  of  extreme  difficulty  {h).    According 

to   Sir  W.  Grant,  "A  person  loco  parentis  is  one  who  assumes 

the  parental  character  or  discharges  parental  duties "  Q).     Sir  L. 

Shadwell  said :  "  The  legal  sense  of  the  term  is  that  the  party  has 

so  acted  towards  the  children,  as  that  he  has  thereby  imposed 

upon  himself  a  moral  obligation  to  provide  for  them "  (m) ;  and 

Lord  Eldon  speaks  of  him  as  "  a  person  meaning  to  put  himself 

in  loco  parentis,  in  the  situation  of  the  person  described  as  the 

lawful  father  of  the  child "  (») ;  and  Lord  Cottenham  attached 

great  force  in  this  description  to  the  word  "  meaning,"  as  referring 

(a)  Richardson  v.  Elphinstone,  2  Ves.  (h)   Ex   parte    Pye,    18   Ves.    140  ; 

jun.  463  ;  Haynes  v.  Mico,  1  B.  C.  C.  Grave  v.  Earl  of  Salishwy,  1  B.  C.  C. 

129  ;  Goiich  v.  Stratton,  4  Ves.  391.  425  ;   Wetherhy  v.  Dixmi,  19  Ves.  412, 

(6)  Monch  V.  Monch,  1  B.  &  B.  298.  per  Gur. ;  Smith  v.  Strong,  4  B.  C.  C. 

(c)  Powys  V.  Mansfield,  3  M.  &  Cr.  493  ;  Jeacoch  v.  Falkener,  1  B.  C.  C. 
359  ;  6  Sim.  528  ;  Gampbell  v.  Gamp-  296. 

hell,  1  L.  R.  Eq.  383  ;  Pym  v.  Lockyer,  (i)  Powel  v.  Gleaver,  2  B.  0.  C.  516. 

5   M.  &  Or.  29 ;    and  see  Roome   v.  (j)  Powys  v.  Mansfield,  6  Sim.  528  ; 

Roome,  3  Atk.  183.  3  M.  &  Cr.  359. 

(d)  Shudal  v.  Jekyll,  2  Atk.  518.  {h)  See  Fowhes  v.  Pascoe,  10  L.  R. 

(e)  GuHin  v.  Evaiis,  9  Ir.    R.   Eq.  Ch.  App.  350 ;   [Re  Ashton,  (1897)  2 
553.  Ch.  574  ;  reversed  on  other  grounds, 

(/)  Monde  V.  Momh,  1  B.  &  B.  298.  (1898)  1  Ch.  (C.A.)  142]. 

Ig)  Powys  V.  Mansfield,  3  M.  &  Cr.  Q)  Wetherhy  v.  Dixon,  19  Ves.  412. 

359  (see  368),  reversing  S.  G.  6  Sim.  (m)  Poivys  v.  Mansfield,  6  Sim.  556. 

528  ;  Pym  v.  Lockyer,  5  M.  &  Cr.  29  ;  (n)  Ex  parte  Pye,  18  Ves.  154, 
Shudal  V.  Jekyll,  2  Atk.  518. 
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to  the  intention  rather  than  the  act  of  the  party  (a),  and  added, 
that  the  definition  was  to  be  considered  as  applicable,  not  to  all 
the  parental  offices  and  duties  (for  they  were  infinitely  various), 
but  to  such  offices  and  duties  as  related  to  the  making  provision 
for  a  child  (6).  If  a  person  has  contributed  to  the  maintenance 
of  a  female  relative  from  the  time  of  her  father's  death,  and  has 
been  treated  as  one  whose  consent  was  necessary  upon  her 
marriage,  and  has  taken  upon  himself  the  obligation  of  making 
a  provision  for  her  upon  marriage,  he  must  under  such  circum- 
stances be  regarded  as  having  placed  himself  loco  joarentis  (c). 

4.  Ademption  and  Satisfaction  are  both  Presumptions  only —  Presumption, 
that  is,  where  there  is  no  intrinsic  evidence  one  way  or  another, 

the  Court  presumes  that  double  portions  were  not  meant.  But- 
if  the  Court  collects  from  the  written  instrument  that  double 
portions  were  intended,  no  presumption  arises,  and  therefore 
parol  evidence  cannot  be  let  in  to  contradict  the  written  instru- 
ment (d).  Where  there  is  no  .intrinsic  evidence  to  the  contrary 
the  presumption  arises,  and  then  this  presumption  like  any 
other,  may  be  rebutted  by  extrinsic  or  parol  evidence  (e),  and  of 
course  counter  evidence  may  be  given  to  support  and  fortify  the 
original  presumption  (/).  There  is  no  doubt  that  sometimes  this 
presumption  of  law  defeats  the  real  intention,  but  as  a  general 
rule  it  effectuates  the  intention,  and  were  it  not  for  the  doctrine 
under  consideration,  the  provisions  for  families  would  often  be 
most  unjust,  and  the  farthest  from  the  settlor's  actual  wishes  (g). 

5.  Ademption  and  Satisfaction  are  held  to  apply  only  where  Subjects  must  be 
the  properties  which  are  the  subject  of  the  two  gifts  are  ejusdem  ^■'"'"^ """  ^''"^"'• 

{a)  Powys  V.  Mansfield,  3  M.  &  Or.  App.   819  ;    Gurtin  v.    Evans,  9   Ir. 

367  ;  [and  see  Be  Ashton,  ante,  p.  476,  R.  Eq.  553  ;   [Tussaud  v.  Tussaud,  9 

note  (k)].  Oh.  D.  (G.A.)  363]  ;  and  see  Lloyd  v. 

(b)  Powys  V.  Mansfield,  uhi  sup.  Harvey.  2  E.  &  M.  310  ;  Dawson  v. 

(c)  Booker  v.  Allen,  2  R.  &  M.  270  ;  Dawson,ih.'&.  Eci.511,per V.C.Wood; 
Pym  V.  Lockyer,  5  M.  &  Cr.  29.  Monck  v.  Lord  Monck,  1  B.  &  B.  298  ; 

(d)  Hall  V.  Hill,  1  Dr.  &  W.  94  ;  1  BoUnson  v.  Whitley,  9  Ves.  577  ;  Pole 
Conn.  &  Laws.  120,  in  which  all  the  v.  Lord  Somers,  6  Ves.  309  ;  Wallace 
previous  cases  are  reviewed.  v.  Pomfret,  11  Ves.  542  ;  Thelliisson  v. 

(e)  Such  is  the  result  of  the  nume-  Woodford,4'ili.a,A.  420;  Bell  v.  Goleman, 
rous  authorities.  The  principal  cases  5  Mad.  22 ;  Biggleston  v.  Onhh,  2  Atk. 
are  Kirk  v.  Eddowes,  3  Hare,  509  ;  48  ;  Hoskins  v.  Hoskins,  Pr.  Ch.  263  ; 
Booker  v.  Allen,  2  R.  &  M.  270  ;  Chapman  v.  Salt,  2  Vern.  646  ;  Hale 
Weall  V.  Bice,  2  R.  &  M.  251 ;  Trim-  v.  Acton,  2  Ch.  Rep.  35  ;  [Be  Pollock, 
mer  v.  Bayne,  7  Ves.  508  ;  Bosewell  v.  28  Ch.  D.  (C.A.)  552  ;  Be  Turner,  55 
Bennett,  3  Atk.  77  ;  Powys  v.  Mans-  L.  T.  N.S.  379  ;  Griffith  v.  Bourke,  21 
jfeM,  3  M.  &  Cr.  374,  378,  per  Lord  L.  R.  Ir.  92]. 

Cottenham  ;   Hartopp  v.  Hartopp,  17  (/)  Kirk  v.  Eddowes,  ubi  xnp. 

Ves.  184 ;  Ellison  v.  Gookson,  1  Ves.  (g)  Montefiore  v.  Guedalla,  I  De  G. 

jun.    100;   Shudal  v.   Jekyll,  2   Atk.  F.  &  J.  103,  ^er  L.  J.  Turner. 
516 ;  Cooper  v.  Cooper,  8  L.    R.    Ch. 
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generis  (a).  A  legacy  of  money  will  not  be  adeemed  by  a  subsequent 
settlement  of  land;  and  a  covenant  to  settle  specific  lands  will 
not  be  satisfied  by  a  subsequent  settlement  of  money  (6).  A 
bequest  of  10,000Z.  was  not  adeemed  by  a  subsequent  settlement 
of  a  beneficial  lease  (c),  and  a  legacy  of  500/.  was  not  adeemed  by 
a  subsequeat  gift  of  stock  in  trade  upon  the  father's  taking  the 
son  into  partnership  (d).  But  where  a  father  covenanted  upon 
the  marriage  of  his  son  to  pay  2000^.  by  way  of  portion,  and 
afterwards  by  his  will  bequeathed  to  his  son  certain  powder 
works  and  so  much  money  as  when  added  to  the  powder  works 
would  make  up  the  sum  of  10,000^.,  the  amount  in  money  re- 
quired to  make  up  the  sum  of  10,000/.  was  in  fact  an  ordinary 
■legacy,  and  was  therefore  applied  in  satisfaction  of  the  marriage 
portion  (e).  ["  Where  a  testator  gives  to  a  child  a  beneficial  lease  or 
share  of  works,  or  any  other  thing,  and  says  nothing  about  the 
value,  he  is  not  to  be  taken  to  be  giving  it  in  satisfaction  of  a 
pecuniary  bequest,  but  where  he  does  refer  to  value  the  presump- 
tion of  satisfaction  may  arise  "  (/),  and  accordingly,  where  a  father 
gave  a  bond  for  the  payment  of  a  sum  of  10,000/.  to  his  reputed 
son  on  a  future  day,  and  shortly  before  the  day  of  payment  took 
the  son  into  partnership  with  him,  and  the  articles  provided  that 
19,000/.  of  the  capital  brought  in  by  the  father  should  belong  to 
the  son,  it  was  held  that  the  bond  was  satisfied  (g).  And  a 
covenant  by  a  father  on  the  marriage  of  his  son  to  pay  him  an 
annuity  for  his  life  has  been  deemed  satisfied  by  a  legacy  subse- 
quently given  by  the  father's  will  (h) ;  but  a  covenant  to  settle 
after  acquired  property  upon  the  trusts  of  a  marriage  settlement, 
which  was  of  the  usual  character,  was  not  satisfied  by  the  effecting 
of  policies  by  the  settlor  "  for  the  benefit  of  his  wife  and  children  " 
under  s.  10  of  the  Married  Women's  Property  Act,  1870  (33  &  34 
Vict.  c.  93)  (i) ;  and  where  by  a  will  an  absolute  legacy  and  a 

(ft)  Holmes  v.  Holmes,  1  Bro.  G.  C.  (e)  Bengough    v.    Walkei;   15    Ves. 

555  ;  [Re  Jaques,  (1903)  1  Ch.  (C.A.)  507. 

267].  [(/)  Ee  Lawes,  20  Cli.  D.  (C.A.)  81, 

(b)  Bellasis  v.  Uthwatt,  1  Atk.  428,  88,  per  Jessel,  M.R.  ;  and  see  Be 
per  Cur. ;  Bengough  v.  Walker,  15  Ves.  Jaques,  (1903)  1  Cli.  (C.A.)  267,  where 
512,  per  Cur./  Ghiehester  v.  Coventry,  JJe  iatves  is  explained  and  shown  not 
2  L.  E.  H.  L.  96,  per  Cur. ;  and  see  to  have  departed  from  the  law  as 
Barret  v.  Beckford,  1  Ves.  sen.  520 ;  laid  down  in  earlier  cases,  and  the 
Masters  v.  Masters,  1  P.  W.  423  ;  criticism  of  North,  J.,  on  Re  Lawes 
Cooper  V.  Cooper,  8  L.  R.  Ch.  App.  in  Re  Vickers,  37  Ch.  D.  525,  534  is 
819  ;  [Leioisy.  Lewis,  11 1.  R.  Eq.  340.]  dissented  from.] 

(c)  Grave  v.  Lord  Salisbury,  1  Bro.  Ug)  Be  Laioes,  sup.] 

C.  C.  425.  [(/i)  Montagu  v.  Marl  of  Sandwich, 

(d)  Holmes  v.  Hohnes,  1  Bro.  C.  C.      32  Ch.  D.  (C.A.)  525.] 

555  ;   [and   see  Ee  Lawes,  20  Ch.  T).  [(i)  Carttm-ight  v.  Cartwright,  (1903) 

(C.A.)  81.]  2  Ch,  306.] 
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settled  legacy  were  given  to  a  daughter,  a  subsequent  settlement 
on  her  with  somewhat  different  ultimate  trusts  was  held  to  be  in 
satisfaction  of  the  settled,  and  not  of  the  absolute  legacy  (a). 
Where  shares  in  a  partnership  business  were  bequeathed  to  the 
testator's  sons,  and  subsequently  the  testator  assigned  a  share  to 
one  on  his  being  admitted  a  partner,  it  was  held  that,  the  intention 
of  the  father  being  to  give  his  son  an  increased  payment  for  his 
'  services  in  the  business,  the  presumption  of  a  partial  ademp- 
tion was  rebutted  (6).] 

6.  A  legacy  will  not  be  adeemed  by  a  subsequent  advance  if  Intention 
the  latter  be  expressed  to  be  in  satisfaction  of  some  other  and 

quite  different  claim,  as  in  satisfaction  of  a  legacy  under  the  will 
of  a  former  testator  (c),  or  if  the  subsequent  advance  be  for  a 
particular  purpose,  as  to  buy  furniture  {d). 

7.  Legacies  to  a  child  are  always  regarded  as  portions  unless  it  Legacies  and 
be  otherwise  expressed  («),  and  so  are  all  advances  inter  vivos  by ' 

a  father  to  a  child  unless  the  instrument  itself  show  (as  sometimes 
happens)  that  the  second  gift  was  alio  intuitu,  and  not  meant  as 
a  portion  (/) ;  [and  a  distinction  is  to  be  drawn  between  sums  in 
the  nature  -of  temporary  assistance  and  advances  of  a  permanent 
character  ;  "  thus,  if  a  child  were  in  business  and  required  further 
capital,  a  sum  given  for  that  purpose  would  be  an  advancement ; 
but  a  sum  given  merely  to  assist  him  temporarily  would  not "  (g)]. 

8.  Where  the  subsequent  advance  is  of  less  amount  than  the  Advance  of  less 
previous  legacy,  it  was  for  some  time  doubtful  what  would  be  ^™°"°  • 

the  effect — whether  the  advance  would  adeem  the  ivhole  legacy 
(/(,)  or  whether   the  doctrine  of  ademption   would  be  excluded 

[(a)  Be  Fumess,  (1901)  2  Ch.  346.]  per  Stirling,  J.]. 

[(6)  Be  Lacon,  (1891)  2  Cli.  482.]  [{g)  Taylor  v.  Taylor,  L.  R.  20  Eq. 

(c)  Baugh  v.  Beed,  3  B.  C.  C.  192.  155,  159,  ;)er  Jessel,  M.R.  ;  Be  Scott, 

(d)  Bohinson  v.  Whitley,  9  Ves.  (1903)  1  Ch.  (C.A.)  1.  Thus  sums 
577.  I^aid  by  a  father  to  relieve  his  sons 

(e)  Ex  parte  Pye,  18  "Ves.  151,  per  from  indebtedness  were  held  not  to  be 
Lord  Eldon  ;  Shudal  v.  Jekyll,  2  Atk.  in  the  nature  of  advancements ;  Taylor 
518,  per  Lord  Hardwioke  ;  Pym  v.  y.  Taylor,  sup.;  Be  Scott,  sup. ;  the,  Q.A^. 
Lockyer,  5  M.  &  Cr.  35  ;  Ellison  v.  in  the  last  mentioned  case  preferring 
Gookson,  1  Ves.  jun.  107,  per  Lord  the  view  taken  by  Jessel,  M.R.,  in 
Thurlow ;  Leighton  v.  Leighton,  18  Taylor  v.  Taylor,  to  that  taken  by 
L.  R.  Eq.  458.  Wood,  V.C,  in  Boyd  v.  Boyd,  L.  R.  4 

(/)  Baugh  v.  Beed,  3  B.  C.  C.  192  ;  Eq.  305,  and  by  Pearson,  J,,  in   Be 

Monck  v.   Monck,   1   B.   &  B.    298;  BlocUey,    29    Ch.    D.    250.     In   Be 

Leighton  v.   Leighton,   18   L.  R.  Eq.  Wedmore,  (1907)  2  Ch.  277,  forgive- 

458  ;  \Be  Lacon,  (1891)  2  Ch.  482  ;  ness  by  a  testator  of  debts  owing  to 

but  it  IS  to  be  noted  that  the  mean-  him  by  his  sons  was  held  to  constitute 

ing  of  the  word  "advance "here used,  specific  legacies  to  them  which  were 

i.e.  advance  by  way  of  portion,  is  not  not  liable  to  abatement.] 

the  primary  meaning  of  the   word,  Qi)  Haiiop  v.    Wliitmore,  1   P.  W. 

which  refers  to  advances  of  money  :  681  ;  Ex  parte  Pye,  18  Ves.  151  ;  Piatt 

Be  Jaques,  (1903)  1  Ch.  (C.A.)  267, 275,  v.  Pktt,  3  Sim.  512. 
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altogether,  or  whether  it  would  be  an  ademption  'pro  tanto  or  to 
the  extent  of  the  advance.  It  has  now  been  settled  that  under 
such  circumstances  the  subsequent  advance  will  be  an  ademption 
pro  tanto,  so  that  the  child  can  claim  only  the  balance  of  the 
legacy  (a). 

9.  A  share  of  a  testator's  residuary  estate  is  regarded  as  a  legacy 
to  the  amount  of  the  share,  and,  therefore,  if  a  testator  bequeaths 
his  residuary  estate  amongst  his  children,  and  afterwards  makes 
an  advance  in  favour  of  a  child,  such  advance,  if  it  equal  or 
exceed  the  amount  of  the  share,  will  be  an  ademption  of  the 
whole  share,  and,  if  it  be  of  less  amount,  will  be  an  ademption 
of  that  child's  share  of  the  residue  fro  tanto  (b).  So  if  a  parent 
make  a  provision  for  one  of  his  children  in  his  lifetime,  and 
afterwards  bequeaths  a  residue  to  the  same  child,  the  amount 
of  the  residue  will  be  an  absolute  or  partial  satisfaction  (c).  [The 
doctrine  of  ademption  by  subsequent  portion  will  not  be  applied, 
in  favour  of  a  stranger,  against  a  child,  or  person  to  whom  the 
testator  stands  in  loco  parentis,  taking  a  share  of  residue  as  well 
as  a  legacy  (d).] 

10.  It  has  been  argued  that  where  a  testator  gives  a  legacy  to 
a  child,  and  then  makes  an  advance,  and  then  by  a  codicil  re- 
publishes the  will,  the  original  legacy  shall  be  restored.  But  the 
Court  has  held  the  true  construction  of  the  codicil  to  be  that 
the  will  is  to  have  the  effect  which  it  would  have  had  if  the 
codicil  had  not  been  made,  except  as  altered'  by  the  codicil,  and 
that  as  the  double  provision  would  not  have  taken  place  had 
the  codicil  not  been  made,  it  will  not  be  set  up  by  the 
codicil  (e). 

11.  As  a  child's  portion  is  commonly  settled  upon  the  child  for 
life  with  remainder  to  the  issue,  with  a  limitation  in  the  case  of  a 
daughter  to  her  husband  for  life,  the  Court  regards  the  limita- 


(a)  Pym  v.  Lockyer,  5  M.  &  Or.  29  ; 
Kirk  V.  Eddoioes,  3  Hare,  509  ;  Ex 
parte  Pye,  18  Ves.  151,  per  Lord 
Eldon  ;  Montefiore  v.  Ouedalla,  1  De 
G.  F.  &  J.  100,  per  Campbell,  C.  ;  [Ee 
Pollock,  28  Ch.  D.  (C.A.)  552.  If  a 
father  stands  in  the  position  of  a 
mere  debtor  to  his  child,  advances 
by  him  of  sums  less  than  the  amount 
of  the  indebtedness  are  not  pro  tanto 
a  satisfaction  of  the  debt ;  Reach  v. 
Beade,  9  L.  R.  Ir.  409.] 

(i)  Dawson  v.  Dawson,  4  L.  B.  Eq. 
504 ;  Montefiore  v.  Guedalla,  1  De  G. 
F.  &  J.  93  ;  Stevenson  v.  Masson,  17 


L.  R.  Eq.  78  ;  and  see  Smith  v.  Strong, 

4  B.  C.  C.  493  ;  Freemantle  \:  Bankes, 

5  Ves.  79  ;  Smyth  v.  Johnston,  31  L.  T. 
N.S.  876. 

(c)  Thynne  v.  Glengall,  2  H.  L.  Ca. 
131  ;  Earl  of  Glengall  v.  Barnard,  1 
Keen,  769  ;  Montefiore  v.  Guedalla,  1 
De  G.  F.  &  J.  103,  per  L.  J.  Turner ; 
Rickman  v.  Morgan,  2  B.  C.  C. 
394. 

[(d)  Re  Heatlier,  (1906)  2  Ch.  230.] 

(e)  Booker  v.  Allen,  2  R.  &  M.  270  ; 

see  300  ;   Lloyd  v.  Harvey,   lb.  310  ; 

Monck  V.  Monck,  1  B.  &  B.  298  ;  and 

see  Roome  v.  Roome,  3  Atk.  181. 
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bions  to  the  issue,  and  in  the  case  of  a  daughter  the  limitation 
of  the  life  estate  to  the  husband  as  parts  of  the  provision  for 
the  child,  so  that  not  only  the  life  estate  of  the  child,  but  also 
the  interests  of  the  children  and  husband  are  brought  into  the 
account  as  parts  of  the  advance  to  the  child  (a). 

If  a  father  covenant  to  settle  on  his  daughter  and  her  children, 
and  then  makes  a  bequest  to  her  children,  this  is  a  satisfaction  of 
the  covenant  as  regards  the  children  of  the  daughter  (b).  [So 
where  under  the  father's  covenant  the  children  of  a  daughter  be- 
came entitled  as  tenants  in  common,  and  the  father  gave  legacies 
to  one  of  the  children  of  the  daughter,  and  to  two  children  of  a 
deceased  child  of  the  daughter,  it  was  held  that  the  legacies  were 
pro  tanto  a  satisfaction  of  the  covenant  as  to  the  interests  of  the 
legatees  (c).]  But  if  a  father  upon  the  marriage  of  his  son 
covenant  to  settle  a  fund  upon  him  and  his  wife  and  children, 
and  in  consideration  thereof  the  father  of  the  wife  makes  a 
settlement  at  the  same  time,  and  then  the  father  of  the  son 
bequeaths  a  share  of  his  estate  to  the  &on,  the  legacy  to  the  son, 
though  operating  in  satisfaction  of  the  son's  interest  under  the 
father's  settlement,  is  not  a  satisfaction  of  the  interest  of  the 
sou's  children  (d).  [A  bequest  of  residue  to  a  daughter  absolutely 
may  be  a  satisfaction  of  her  life  interest  in  a  sum  secured  by 
the  testator's  covenant,  but  not  of  the  interests  of  other  cestuis 
que  trust  not  mentioned  in  the  will,  and  only  taking  derivatively 
under  a  clause  providing  for  settlement  of  the  daughter's  after 
acquired  property  (e).] 

12.  The   Court  from  its  leaning  against  double  portions  will  Slight  differ- 
not  allow  slight  differences  in  the  limitations  to   rebut  the  pre-  ™'^^^' 
sumption,  and  by  slight  differences  are  meant  such  as,  in   the 
opinion  of  the  Judge,  leave  the  two  provisions  substantially  of 
the  same  nature  (/).     The  cases  upon  the  subject  have  generally 
arisen  with  reference  to  ademption  (g),  but  the  rule  applies  also 

(a)  Kirk  v.  Eddowes,  3  Hare,  509.  [(e)  Be  Blundell,  (1906)  2  Ch.  222.] 

Read  tlie  important  observations  of  (/)  Weall  v.  Rice,  2  R.  &  M.  268, 

V.  C.  p.  521  ;  Piatt  v.  Piatt,  3  Sim.  j)er  Sir  J.  Leach  ;  [Tussaud  v.  Tussaud, 

503  ;   and  see  Campbell  v.   Campbell,  9  Ch.  D.  (C.A.)  363]. 

1  L.  R.  Eq.  383  ;  Russell  v.  St  Aiibyn,  [g)  Earl  of  Durham  v.  Wharton,  3 

2  Ch.  D.  398  ;  Romaine  v.  Onslow,  CI.  &  Fin.  146  ;  3  M.  &  K.  472  ;  5 
24  W.  R.  899.  Sim.  297  ;  Twisden  v.  Tioisden,  9  Ves. 

(6)  Campbell  v.  Campbell,  1   L.   R.  427,  per   Lord    Eldon ;    Trimmer   v. 

Eq.  383;  [BenrbHt  v.  Houldsworth,  6  Bayne,  7  Ves.  515,  per  Lord  Eldon  ; 

Ch.  D.  671].  cited    with    approbation,    Poioys    v. 

[(c)  Bennett  v.  Houldsworth,  6  Cli.  D.  Mansfield,   6    Sim.    561 ;     Powys    y 

671.]  Mansfield,  3  M.  &  Cr.  374,  per 'Lord 

(d)  M^Garogher  v.  Whieldon,  3  L.  R.  Cottenham  ;  Weall  v.  Rice,  2  R.  &  ]VL 

Eq.  236.  251  ;    Piatt    v.    Plutt,   3    Sim.    503  ; 

2h 
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to  satisfaction  (a).  In  the  case  of  a  debt  (as  distinct  from  a 
portion),  said  Lord  Cottenham,  small  circumstances  of  difference 
between  the  debt  and  the  legacy  are  held  to  negative  the  pre- 
sumption of  satisfaction  (6),  but  in  the  case  of  portions  small 
circumstances  are  disregarded.  Thus  it  is,  that  a  smaller  legacy 
is  not  held  to  be  in  satisfaction  of  part  of  a  larger  debt,  but  it 
may  be  satisfaction  pro  tanto  of  a  p)ortion  (c) ;  [and  where  the 
legacy  was  of  larger  amount,  it  was  held  to  be  a  satisfaction, 
notwithstanding  that  it  was  not  payable  until  one  year  after  the 
death  of  the  testator,  and  that  the  creditor  was  appointed 
executrix  (d)].  However,  the  differences  in  the  limitations  may 
be  so  great  as  to  negative  the  presumption  of  satisfaction  in  case 
even  of  portions  {e).  If  a  father  covenant  on  the  marriage  of  his 
daughter  to  pay  a  sum  by  way  of  portion,  and  then  by  his  will 
bequeaths  to  her  a  share  of  his  residuary  estate,  but  by  the  same 
will  gives  directions  for  payment  of  his  debts,  the  presumption  of 
satisfaction  is  negatived  by  the  direction  for  payment  of  debts,  and 
then  the  portion  is  raised  as  a  debt,  while  the  daughter  is  also 
allowed  to  claim  a  share  of  the  residue  (/).  But  if  a  testator 
direct  payment  of  his  debts  and  gives  a  share  of  his  residuary 
estate  to  a  daughter,  and  then  by  bond  makes  an  advance  to  her 
upon  her  marriage,  the  presumption  of  ademption  is  not  negatived 
by  the  direction  for  payment  of  debts  in  the  previous  will  (j)). 
Where  a  father  is  a  debtor,  not  morally,  but  actually  to  his  child, 
as  for  money  advanced  by  the  child  or  on  any  other  account,  a 
bequest  by  the  father  to  the  child  is  no  satisfaction,  where  it 
would  not  be  a  satisfaction  as  between  the  father  and  a  stranger 
(A),  but  what  would  be  a  satisfaction  as  between  strangers,  will 
also  be  a  satisfaction  as  between  father  and  child  {i). 

Monch  V.  Lord  Monck,  1  B.  &  B.  304,  (c)  Thynnev.  GUtigall, 2  H.  L.  Ca.  131. 

per  Cur. ;  Lloyd  v.  Harvey,  2  R.  &  M.  [(d)  Be  Rattenherry,   (1906)    1    Ch. 

310  ;  Sheffield  v.  Coventry,  2  E.  &  M.  667.] 

317  ;  Hartopp  v.  Hartopp,  17  Ves.  184  ;  (e)  Coventry  v.  Chichester,  2  De  G. 

Stevenson  v.  Masson,  17  L.  E.  Eq.  78  ;  J.  &  S.  336  ;  2  L.  E.  H.  L.  71  ;  2  H. 

[Edqeworth  v.  Johnston,  11  Ir.  E.  Eq.  &   M.   149  ;    [Tiissaud  v.   Tussand,  9 

326].  Ch.  D.  (C.A.)  363]. 

(a)  Clark  v.  Sewell,  3  Atk.  98,  per  (/)  Chichester  v.   Coventry,  2  L.  E. 

Lord  Hardwicke  ;  Thynne  v.  Glengall,  H.  L.  71  ;  2  De  G.  J.  &  S.  336  ;  2  H. 

2  H.  L.  Ca.  131  ;  Campbellv.  Campbell,  &  M.  149  ;  Lethbridgc  v.  Tlmrlow,  15 

1  L.  E.  Eq.  383  ;  Sparkes  v.  Cater,  3  Beav.  334  ;  Paget  v.  Grenfell,  5  L.  E. 

Ves.  530;  Bnssell\.  St  Aubyn,'iC'h..T>.  Eq.  7  ;  Alleyn  v.  Alleyn,  2  Ves.  sen. 

398  •    Eomaine  v.   Onslow,  24  W.  E.  37  ;    [and  see  Be  Huish,  43  Ch.   D. 

899 ;  [Mayd  v.  i^ie/d,  3  Ch.  D.  587  ;]  and  260]. 

see  Hartopp  v.  Hartopp,  17  Ves.  191.  (g)  Trimmer  v.  Bayne,  7  Ves.  508  ; 

[(6)  See  also   Be   Dowse,  50   L.  J.  Dawson  v.  Daioson,  4  L.  E.  Eq.  504. 

N.S.   Ch.   285  ;    Be    Horlock,    (1895)  {h)   Tolson  v.  Collins,  4  Ves.   483  ; 

1  Ch.  516  ;  Crichtonv.  Grichton,  (1895)  Fairer  v.  Park,  3  Ch.  D.  309. 

2  Ch.  853,  857,  858,  per  North,  J.]  (i)  Edmunds  v.  Lmo,  3  K.  <&  J.  318. 
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13.  A  contingent  legacy  bequeathed  by  a  father  will  not  be  a  Contingent 
satisfaction  of  a  vested  interest  in   the   child   under   a   previous  ^^^"^^ 
settlement  (a). 

14.  A    stranger    may   indirectly   derive    advantage    from   the  strangers  may  be 
doctrine  of  ademption,  as  where  a  testator  gives  a  legacy  to  the   ™^    ^  ' 
child,  and   the   residue   to   strangers,  and   then  in   his   lifetime 

advances  the  child  beyond  the  amount  of  the  legacy.  Here  the 
ademption  of  the  legacy  swells  the  quantum  of  the  residue  for 
the  benefit  of  the  residuary  legatees.  This  arises  not  from  the 
application  of  the  doctrine,  but  in  spite  of  it,  and  therefore, 
where  a  testator  bequeaths  his  residue  equally  between  his  wife 
or  a  stranger,  and  his  child,  and  then  advances  the  child  in  his 
lifetime,  here  the  advance  is  not  brought  into  account  so  as  to 
augment  the  residue  for  the  benefit  of  the  wife  or  stranger,  but 
the  wife  or  stranger  can  claim  only  the  moiety  of  the  actual 
residue  (V). 

15.  Ademption  and  satisfaction  are  often  confounded,  but  one  Ademption  and 
broad   distinction    between    them    must    not    be   lost  sight  of.  tinguished. 
Where  the  will  precedes  and  the  settlement  follows,  the  settle- 
ment   is    an    actual    extinguishment    of    the    claim    under    the 

will.  But  where  the  settlement  precedes  and  the  will  or  gift 
follows,  here,  as  the  settlement  created  a  legal  obligation  or 
vested  a  legal  right  by  act  inter  vivos,  the  subsequent  testa- 
mentary disposition  cannot  annul  it,  but  all  that  equity  can  do 
is  to  put  the  parties  entitled  under  the  legal  obligation  or  legal 
gift  to  their  election.  Thus  a  testator  bequeaths  1000^.  to  his 
daughter,  and  afterwards  on  the  daughter's  marriage  settles 
lOOOZ.  upon  her.  Here  the  will  is  considered  as  revoked,  and 
the  claims  under  the  will  are  actually  extinguished.  If,  on  the 
other  hand,  a  father  covenants  on  the  daughter's  marriage  to 
settle  lOOOZ.  upon  her,  and  afterwards  by  will  bequeaths  lOOOZ. 
to  the  daughter,  here  the  legal  obligation  under  the  settlement 
remains,  and  the  daughter  if  she  chooses  may  insist  on  her 
claims  under  the  settlement.  But  if  she  does  so,  the  Court  will 
not  also  allow  her  to  claim  under  the  will,  or,  in  other  words,  the 
Court  puts  her  to  her  election  (c). 

(a)  Bellasis  v.  Uthwatt,  1  Atk.  426 ;  H.  L.  90,  per  Lord  Romilly  ;  Russell 
Hanhury  v.  Hanbimj,  2  B.  C.  C.  352  ;  v.  St  Auhyn,  2  Ch.  D.  398  ;  Thomas 
Cliichester  v.  Coventry,  2  L.  R.  H.  L.  v.  Kemeys,  2  Veni.  348  ;  Copley  v. 
96,  per  Lord  Romilly.  Copley,  1  P.  W.   147  ;  Byde  v.  Byde, 

(b)  Meinertzhagen  v.  Walters,  7  L.  R.  2  Eden,  19.  As  to  interest  on  the 
Ch.  App.  670  ;  [and  see  Stewart  v.  advance  made  after  the  date  of  the 
Stewart,  15  Ch.  D.  539 ;  Be  Heather,  will,  see  the  decree  in  BecMon  v. 
(1906)  2  Ch.  230,  ante,  p.  480].  Barton,  27  Beav.  106, 

(c)  Chichester  v.   Coventry,  2  L.  R. 
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[Contemporane-         [16.  Where  two  instruments  are  contemporaneous,  so  that  both 
ins  lumen  s.j  j^^^^  j^g  present  to  the  donor's  mind  when  he  is  executing  them, 
that  circumstance  affords  a  strong  reason  against  holding  a  gift  in 
the  one  to  be  a  satisfaction  of  an  obligation  under  the  other  (a).] 


SUCTION  II 

WHAT   AMOUNT   IS   llAISABLE   UNDER   THE   HEAD    OF   PORTIONS 

This   question   arises   as   to   capital   and   interest,   and    main- 
tenance money  and  costs. 

Capital.  1.  As  to  the  amount  of  capital  to  be  raised,  the  instrument 

itself  generally  prescribes  the  sum  with  sufficient  exactness,  and 
according  to  the  common  form  now  adopted  in  settlements,  the 
amount  graduates  according  to  the  number  of  children,  i.e.  a 
certain  sum  if  there  be  only  one  younger  child  who  takes  a 
vested  interest,  an  increased  sum  if  there  be  two  such  children, 
and  a  larger  sum  still  if  there  be  three  or  more  such  children. 

Ambiguity.  2,  Occasionally   the  settlement  has  been  so  ambiguously  ex- 

pressed with  reference  to  the  events  contemplated,  that  recourse 
to  the  Court  has  become  necessary.  Thus,  in  Hemming  v. 
Griffith  (b),  the  trust  was  that  if  there  should  be  one  younger 
child  the  trustee  should  raise  8000^.,  and  if  two  younger  children 
12,000Z.,  and  if  three  or  more  younger  children  15,000^.,  the  said  . 
portions  to  be  paid  as  the  husband  and  wife  or  the  survivor 
should  appoint,  and  in  default  of  appointment  the  portions  to 
vest  in  sons  at  twenty-one,  and  in  daughters  at  twenty-one  or 
marriage,  and  the  settlement  contained  powers  of  maintenance 
and  advancement  out  of  the  portions  after  the  death  of  the 
parents,  or  in  their  lifetime  with  their  consent.  There  were 
three  younger  children,  but  two  of  them  died  in  infancy  ;  and 
the  question  was  whether  the  one  who  attained  twenty-one  was 
entitled  to  the  8000^.  or  the  15,000^.  Sir  J.  Stuart  said:  "It 
seems  clear  enough  that  if  there  should  be  three  or  more  younger 
children,  during  the  infancy  of  the  three  children  the  trusts  for 
raising  the  15,000^.  were  to  have  an  operation  and  might  be 
resorted  to  for  the  purposes  of  advancement  and  maintenance. 
If  so,  how  can  anything   which  has  happened  since  the  three 

[(a)  Horloch  v.  Wiggins,  39  Ch.  D.  (i)  2  Giff.  403. 

(C.A.)142.] 
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younger  children  were  born,  reduce  the  trust  for  raising  15,000^. 
to  a  trust  for  raising  8000/.  only  which  was  to  be  raised  ex- 
pressly, and  in  terms,  in  the  event  of  there  being  only  one 
younger  child  ? "  and  the  surviving  portionist  was  declared 
entitled  to  the  15,000/. 

3.  The  right  to  interest  and  the  rate  of  it,  and  the  time  from  Interest, 
which   it  is    to    be   calculated,   should   all    be   specified   in   the 
settlement,  but  in  the  absence  of  any  express  direction,  a  portion, 

like  any  other  sum  of  money  charged  on  land,  will  carry  interest  with 
it  by  implication  from  the  time  when  the  capital  ought  to  have 
been  raised  (a),  and  this  interest  has  in  England  been  at  4  per 
cent,  (b),  and  in  Ireland  at  5  per  cent.  (c).  But  if  the  settle- 
ment while  it  is  silent  as  to  the  interest  on  the  portions,  expressly 
and  carefully  and  with  all  necessary  circumstantiality  provides 
for  the  interest  on  all  the  other  charges,  the  presumption  arises 
that  interest  on  the  portions  was  intentionally  excluded,  and  the 
Court  considers  the  general  rule  as  inapplicable  (d). 

4.  In  the  rare  case  where  the  portions  are  to  be  raised  not  by  Out  of  rents, 
sale  or  mortgage  out  of  the  corpus  of  the  estate,  but  out  of  the 

annual  rents  and  profits,  the  Court  looking  to  the  hardship  of 
allowing  the  interest  to  accumulate  for  years  against  the  income, 
raises  the  capital  only  and  gives  no  interest  (e). 

5.  Where  there  is  the  relation  of  father  and  child,  or  of  a  person  Interest  given, 
standing  in  loco  parentis  and  a  child,  the  natural  duty,  and  therefore  not^-feste"  '°° 
the  presumed  intention,  of  providing  for  the  child  is  so   strong 

as  to  have  led  to  the  establishment  of  peculiar  principles.  Some 
of  these  have  already  passed  under  review,  and  another  is  this : 

A  legacy  given  to  a  stranger  and  payable  at  the  age  of  twenty-  Maintenance. 
one  carries  no  interest  in  the  meantime,  but  a  legacy  to  a  child, 
being  an  infant  (/),  payable  at  twenty-one,  if  maintenance  be 
not  otherwise  provided  for   the  child   (g),  carries  interest  with 

(a)  Evelyn  v.  Evelyn,  2  P.  W.  669,  Laws.    .371  ;    [Balfour    v.    Cooper,   2.3 

per  G'lir.  ;  Hall  v.  Carter,  2  Atk.  358,  Ch.  D.  (C.A.)  472;]  and  see  Young  v. 

IxrCur.;  EarlPomfretv.LordJVindsor,  JVaterparJc,    13   Sim.    199;   Denny  v. 

2  Ves.  sen.  487,  per  Cur.  ;  [and  where  Benny,  14  L.  T.  N.S.  854. 

there  is  a  trust  for  sale  after   the  {d)  Clayton  \.   Earl  of  Glem/all,  1 

death  of  a  tenant  for  life  a  legacy  Dr.  &  W.  1  ;  S.  C.  1  Conn.  &'Laws. 

payable  out  of  the  proceeds  of  sale  311. 

will  carry  interest  from  the  death  of  (e)  Iry   \.    Gilbert,    2    P.    W.    13  ; 

the  tenant  for  life  ;   Re  Waters,  42  Evelyn  v.  Evchpt,  2  P.  W.  659.     But 

Ch.  D.  517].  see   RavenUll  'v.    Dansey,   2    P.   W. 

(h)  Young   v.    Waterpark,  13   Sim.  179. 

199 ;  affirmed  15  L.  J.  N.S.  Ch.  63  ;  (/)  Raven  v.  W,dt(;  1  Sw.  553. 

[Balfour  v.  Cooper,  23  Ch.  D.  (C.A.)  {g)  Mitchell  v.  Bower,  3  Ves.  287  ; 

472  ;   Re  Drax,   (1903)  1  Ch.   (C.A.)  Long  v.  Long,  lb.  286,  note  ;   Wynch 

781,  794,  796].  v.    tFyiirh,  1    Cox,  433  ;   Donovan  \. 

(c)  Purcell  V.   Purcell,    1   Conn.  &  Needham,   9   Beav.  164  ;   [and   as  to 
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it  (a)  from  the  death  of  the  testator,  and  not,  as  in  ordinary- 
legacies,  from  the  expiration  of  one  year  from  the  testator's 
death  (b).  So  a  portion  charged  on  land  in  favour  of  a  child, 
whether  made  payable  at  a  particular  age  or  without  any  direc- 
tion as  to  payment,  will  carry  interest  with  it  from  the  death  of 
the  testator ;  [and  so  where  the  portions  are  given  contingently 
under  a  settlement,  and  secured  by  a  subsisting  term  (c)].  But 
Rate  of  interest,  as  the  rate  of  interest  is  discretionary,  the  Court  has  not  considered 
itself  bound  by  the  general  rule,  but  has  regulated  itself  by  the 
circumstances  of  each  particular  case.  The  application  of  these 
principles  will  be  best  understood  by  the  following  instances : — 

In  Warr  v.  Warr  (d)  a  father  charged  the  estate  with  portions 
for  younger  children,  "  to  be  paid  at  such  time  as  the  trustees 
should  appoint  for  their  better  maintenance  and  preferment.'' 
There  were  three  younger  children,  a  son  and  two  daughters. 
The  son  was  apprenticed  to  a  sea  captain,  and  a  sum  was  paid  by 
the  trustees  for  his  outfit ;  the  two  daughters  attained  twenty-one 
and  received  their  portions.  The  son  died  under  age  before  the 
trustees  had  named  any  day  for  payment  of  his  portion.  It  was 
ruled  that  the  son's  portion  was  not  to  be  raised,  as  he  had  not 
lived  to  want  it ;  but  it  was  ''  agreed  that  all  the  children  were  to 
be  maintained  out  of  the  trust  estate,  they  having  no  main- 
tenance in  the  meantime,  and  what  had  been  employed  for  putting 
out  the  younger  son  was  to  come  out  of  the  trust  estate." 

In  Staniforth  v.  Staniforth  (e)  an  estate  was  settled  on  the 
father  and  mother  successively  for  life,  with  remainder  in  default 
of  issue  male  to  trustees  for  a  term  of  five  hundred  years  in  trust 
to  raise  1000?.  for  the  daughters'  portions,  but  no  time  was 
appointed  for  payment.  The  father  died  without  issue  male, 
leaving  a  daughter  who  filed  her  bill,  living  the  mother,  to  have 
the  1000/.  raised.  The  M.K.  held:  1.  That  by  the  failure  of 
issue  male  the  term  had  arisen,  though  not  to  take  effect  in 
possession  until  the  death  of  the  mother.  2.  That  the  portion 
vested    in    the    daughter    in    the    lifetime    of    the    mother    (the 

what  anioimts  to  such  a  provision,  see  testator's  death,  is   not  the  less  con- 

Be  Moody,  (1895)  1  Ch.  101].  tingent,    and   the    infant    does    not 

(a)  See  Grickett  v.  Dolby,  3  Ves.  16  ;  acquire  an  immediate  vested  interest 

Raven  v.   Waitc,  1  Sw.  557  ;  Beckfonl  in  the  income,  and,  if  he  dies  under 

V.  Tohin,  1  Ves.  sen.  308  ;  Hill  v.  Hill,  twenty-one,  the  surplus  income  not 

3  V.    &   B.    183;    Tyrell   v.    Tijirll,  applied  for  maintenance  does  not  pass 

4  Ves.  1;  C/K(m6er.s  V.  GoWiriH,  11  Ves.        to   the   infant's   representatives;    Be 
1  ;  Lowndes  v.  Lowndes,  15  Ves.  301.         Boiolby,  (1904)  2  Ch.  (C.A.)  6851 

(6)  Gary  v.  Askew,  1  Cox,  241 ;  Alole  [(c)   Be     Greaves     Settled     Estates, 

V.  Mole,  1  Dick.  310.     [But  a  legacy  (1900)  2  Ch.  683.] 

to  a  child   on  attaining  twenty-one,  (d)  Pr.  Ch.  213. 

though    bearing    interest    from    the  (e)  2  Vern.  460. 
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daughter  it  is  presumed  having  attained  twenty-one) ;  and  3. 
That  no  time  being  appointed  for  the  payment  of  any  portion, 
nor  any  maintenance  in  the  meantime,  she  v?as  entitled  to  a 
reasonable  maintenance  not  exceeding  the  interest  of  the  portio7i 
from  the  death  of  the  father,  or  at  the  least,  from  such  time  as  the 
portion  might  have  been  raised  by  sale. 

Beal  V.  Beal  (a)  was  this :  An  estate  was  settled  on  the  father 
and  mother  successively  for  life,  with  remainder  to  the  father's 
brother  in  tail,  &c.,  and  a  power  to  charge  portions  was  given 
to  the  father.  He  appointed  the  sum  of  2000/.  for  his  two 
daughters,  payable  at  eighteen  or  marriage,  but  without  saying 
after  the  death  of  his  wife,  and  then  died.  The  two  daughters, 
who  were  under  eighteen,  filed  their  bill  in  the  lifetime  of  the 
mother,  to  have  interest  for  their  portions  until  raisable.  Lord 
Harcourt  decreed  that  they  should  have  interest  at  3  per  cent, 
until  they  were  twelve  years  old,  and  then  4  per  cent,  until  the 
portions  were  raisable.  Being  dissatisfied  with  the  rate  of 
interest,  they  had  the  case  reheard  before  Lord  Cowper,  who 
said  he  thought  the  former  decree  very  tender  in  the  provision 
thereby  made,  and  that  it  was  rather  a  recommendation  to  the 
mother  to  make  them  that  allowance  than  a  decree  to  charge  her 
jointure  therewith,  but  that  since  they  were  not  satisfied,  he 
must  now  give  them  no  more  than  what  in  strict  justice  they 
could  demand,  and  that  since  the  portions  were  not  payable  till 
eighteen  or  marriage,  he  could  not  charge  the  jointress  with 
interest  thereof  in  the  meantime,  but  that  as  the  reason  for  post- 
poning the  payment  till  eighteen  was  in  favour  of  the  jointress, 
she  ought  to  maintain  them  out  of  the  profits  of  her  jointure  lands. 

In  Harvey  v.  Harvey  (h)  a  testator  charged  all  his  real  and 
personal  estate  with  lOOOZ.  a-piece  to  all  his  younger  children, 
payable  at  twenty-one,  but  gave  no  directions  as  to  maintenance 
in  the  meantime.  The  younger  children,  during  their  infancy, 
filed  their  bill  to  be  allowed  interest  or  maintenance.  The  M.E. 
said  "  that  in  this  case  the  Court  would  do  what  in  common  pre- 
sumption a  father  if  living  would,  nay,  ought  to  have  done,  which 
was  to  provide  necessaries  for  his  children,  but  a  Court  of  Equity 
would  make  hard  shifts  for  the  provision  of  children,  as  where 
the  younger  children  were  left  destitute  and  the  eldest  an  infant, 
the  Court  would  make  such  a  liberal  allowance  to  the  guardian 
of  the  eldest,  as  that  he  might  thereout  be  enabled  to  maintain 
all    the    children.     And  for  the  same  reason  the  Court  would 

(o)  Pr.  Ch.  405.  (6)  2  P.  W.  21. 
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General  rule. 


Costs. 


likewise  take  a  latitude  in  this  case,  and  that  since  interest  was 
pretty  much  in  the  breast  of  the  Court,  though  the  will  was 
silent  with  regard  to  that,  yet  it  should  be  presumed  that  the 
father  who  gave  these  legacies  intended  they  should  carry  interest 
if  the  estate  would  bear  it,  for  every  one  must  suppose 'it  to  have 
been  the  intention  of  the  father  that  his  children  should  not 
want  bread  during  their  infancy,  but  that  where  the  estate 
appeared  to  be  small,  the  Court,  in  whose  discretion  it  always  lay  to 
determine  the  quantum  of  interest,  had  ordered  the  lower  interest." 

6.  It  will  be  collected  from  the  preceding  cases  that  portions 
provided  for  children  have  this  peculiar  quality,  that  whether 
made  payable  at  a  certain  age  or  not,  they  are  so  far  contingent 
as  not  to  be  raisable,  but  to  sink  into  the  land,  where  the  children 
do  not  live  to  want  their  portions — that  is,  where  the  children 
being  sons  do  not  attain  twenty-one,  or  being  daughters  do  not 
attain  that  age  or  marry ;  but  that  on  the  other  hand  portions 
are  so  far  considered  vested  as  to  carry  with  them  such  a  rate  of 
interest  or  such  allowance  as  the  Court  may  deem  necessary  for 
the  reasonable  maintenance  of  the  children  (a). 

7.  As  regards  the  costs  of  raising  portions  the  general  rule  as 
to  charges  applies,  that  is,  the  costs  must  be  thrown  on  the 
estate,  and  the  portions  bear  no  part  of  them  (h),  and  of  course 
under  the  head  of  costs  will  be  included  all  charges  and  expenses 
properly  incurred. 


SECTION  III 


AT    WHAT    PERIOD    THE    PORTIONS   ARE    RAISABLE 


Portions  out  of 
reversions. 


1.  We  have  next  to  inquire  at  what  ijeriod  the  portions  are 
to  be  raised,  and  upon  this  subject  the  great  contest  has  been 
whether  they  shall  or  not  be  raised  while  the  security  created 
for  the  purpose  is  still  reversionary.  The  cases  are  unusually 
numerous  and  extremely  conflicting,  and  the  only  result  to  be 
obtained  is  that  the  question  must  be  decided  by  the  "penning 
of  the  trust,''  or  in  other  words,  that  if  the  instrument  be 
unequivocal  in  itself  as  to  the  actual  intention  of  the  parties, 


[(a)  See  lie  Greave's  Settled  Estates, 
(1900)  2  Ch.  683.] 

(6)  Armstrong  v.  Armstrong,  18  L.  E. 
Eq.  541  ;  Miciiell  v.  Michell,  4  Beav. 


549  ;  Trqfford  v.  Ashton,  1  P.  W.  415  ; 
[and  see  Seioell  v.  Bishop,  62  L.  J.  Cli. 
615,  985]. 
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the  Court  must  carry  out  the  intention  whatever  may  be  the 
consequential  inconvenience.  A  sale  or  mortgage  must  neces- 
sarily be  made  at  a  disadvantage  when  the  security  is  rever- 
sionary, but  if  the  meaning  be  clear  it  must  be  done.  We 
cannot  better  explain  the  principles  by  which  the  Court  is  now 
regulated,  than  by  a  statement  of  the  two  leading  authorities. 

2.  In  Codrington  v.  Foley  (a)  a  testator  devised  an  estate  to  Codrington  r. 
trustees   for  ninety-nine   years  from   the  testator's  decease,  re- 
mainder to  Lord  Foley  for  life,  remainder  to  other  trustees  for 
1000  years,   to   commence   from   the   death   of   Lord  Foley,  for 
raising  30,000/.  for  portions  of  younger  children  at  twenty-one 
or  marriage,  remainder  to  the  first  and  other  sons  of  Lord  Foley 
in  tail.     The  trusts   of  the  term  of  ninety-nine   years  were   for 
applying  the  rents  with  the  proceeds  of  the  timber  in  discharge 
of  certain  incumbrances.     Lord  Foley  died  in  1793,  leaving  an 
only  son,  and  a  daughter  who  became  Mrs  Codrington.     Mr  and 
Mrs  Codrington  filed  their  bill  to  have  the  30,000/.  raised,  and 
it  was  objected  that  the  trusts  of  the  term  of  ninety-nine  years 
were  still  in  operation  and  unsatisfied,  and  that  the  1000  years 
term  was  consequently  reversionary  both  at  law  and  in  equity, 
and  while  so  reversionary  it  could  not  be  sold  or  mortgaged,  to 
the  great  injury  of  the  tenant  in  tail.     Lord  Eldon  came  to  the 
conclusion  that  the  30,000/.  must  be  raised,  though  the  term  for 
raising  it  was  reversionary,  and  after  reviewing  the  opinions  of 
Lord  Cowper,  Lord  Macclesfield,  Lord  Hardwicke,  Lord  Talbot, 
Lord  Thurlow,  and  Lord  Alvanley  upon  the  subject  (&),  he  pro- 
ceeded :  "  Upon  this  general  state  of  the  doctrine  of  the  Court,  it 
appears  to  me  that  the  proper  rule  is  what  Lord  Talbot  states — 
that  the  raising  or  not  raising  must  depend  upon  the  particular 
penning  of  the  trust,  and  the  intention  of  the  instrument.     I  do 
not  think  the  Court  ought  to'  be  eager  to  lay  hold  of  circum- 
stances.    The   Court  ought  to  hold  an  equal  mind  whilst  con- 
struing the  instrument,  and  I  cannot  agree  with  what  is  stated 
in  Stanley  v.  Stanley  (c),  that  very  small  grounds  are  sufficient. 
If  they  are  sufficient  to  denote  the  intention,  they  are  not  small 
grounds.     If  they  are  not  sufficient  to  denote  the  intention,  the 
Court  does  not  act  according  to  its  duty  by  treating  them  as 
sufficient,  thereby  disappointing  the  true  intention  of  the  instru- 
ment.    The  rule  upon  the  whole  depends  upon  this,  whether  it 
was  the  intention,  attending  to  the  whole  of  it,  that  the  portion 

(a)  6  Ves.  364.  .sirves  a  iienifal. 

(6)  The  whole  judgment  AvelJ    de-  (c)  1  Atk.  549. 
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should  or  should  not  be  raised  in  this  manner.  If  there  be 
nothing  more  than  a  limitation  to  the  parent  for  life,  with  a 
(reversionary)  term  to  raise  portions  at  the  age  of  twenty-one 
or  marriage,  and  the  interests  are  vested,  and  the  contingencies 
have  happened  at  which  the  portions  are  to  be  paid,  the  interest 
is  payable  and  the  portions  miist  be  raised,  in  the  only  manner 
in  which  they  can  be  raised,  that  is,  by  mortgage  or  sale  of  the 
reversionary  term  "  (a). 

3.  In  Godrington  v.  Foley  the  term  for  raising  the  portions 
was  reversionary  upon  another  term,  the  trusts  of  which  were 
unsatisfied :  but  in  the  case  of  Smyth  v.  Foley  (h)  it  was 
reversionary  upon  the  life  estate  of  the  father,  and  yet  the 
same  result  followed. 
Smyth  V.  Foley.  Thus  an  estate  was  limited  by  settlement  upon  marriage  to 
E.  Chambers  for  life,  remainder  to  M.  E.  his  wife  for  life  in  bar 
of  dower,  remainder  to  trustees  for  500  years,  remainder  to  the 
first  and  other  sons  successively  in  tail,  and  the  trusts  of  the 
term  were  declared  to  be  by  sale  or  mortgage  or  other  means  to 
raise  4000^.  for  the  younger  children,  the  portions  "  to  be  paid  " 
at  their  respective  ages  of  twenty-one  years,  and  of  daughters  at 
those  ages  or  marriage ;  and  upon  further  trust  "  until  the  same 
portions  should  become  payable  as  aforsaid,  to  raise  a  competent 
yearly  sum  out  of  the  rents  and  profits,"  for  maintenance  and 
education,  with  a  power  "  after  the  decease  of  Eichard  Chambers, 
or  in  his  lifetime  with  his  consent,"  to  raise  moneys  for  advance- 
ment. There  were  six  children  of  the  marriage,  three  sons  and 
three  daughters,  all  of  whom  attained  twenty-one.  After  the 
death  of  M.  E.  Chambers  the  wife,  but  in  the  lifetime  of  E. 
Chambers,  the  younger  children  filed  their  bill  to  have  the  4000^. 
raised.  Baron  Alderson  in  giving  judgment  laid  down  the  follow- 
ing rules :  That  First,  where  a  term  is  limited  in  remainder  to 
commence  in  possession  after  the  death  of  the  father,  yet  if  the 
trust  is  to  raise  a  portion  payable  at  a  fixed  period,  the  child 
shall  not  wait  for  the  death  of  the  father  before  the  portion  is 
raised,  but  at  the  fixed  period  may  compel  a  sale  of  the  term  (c). 
Secondly.  Where  the  period  is  not  fixed  by  the  original  settle- 
ment, but  depends  on  a  contingency,  the  rule  applies  as  soon 
as  the  contingency  happens  (rf).     Thirdly.     Where  not  only  the 

(a)  6  Ves.  379.  Conway,  3  B.    C.   C.    267  ;   Bronie  v. 

(h)  3  y.  &  C.  Hi.  Berkley,  2  P.  W.  486,  yer  Giir.  ;  Cotton 

(c)  Sanilijs  V.  Sattrlys,  1  P.  ^y.  107  ;  v.  Cotton,  3  Y.  &  C.  149,  note. 

Hellier  v.  Jones,  1  Eq.  Ca.  Alj.  337  ;  (d)  As  where  the   portitius  are  to 

Bacon  v.   Cleric,  Pr.  Ch.  500  ;   Stunh'ij  \fst  at  such  times  as  the  father  shall 

V.   Stanley,    1    Atk.    549  ;    Conway  v.  appoint,  and  he  has  not  yet  appointed. 
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period  but  the  class  of  children,  in  favour  of  whom  the  portions 
are  to  be  raised,  depends  on  a  contingency  (as  when  it  is  limited 
to  take  effect  in  case  the  father  dies  without  issue  male  by  his 
wife),  there  also,  on  the  contingency  happening  by  the  death  of 
the  wife  without  issue  male,  the  portions  are  raisable  immediately, 
and  the  term  is  saleable  in  the  lifetime  of  the  father  {a).  The 
Judge  then  expressed  his  entire  concurrence  in  the  principles 
laid  down  by  Lord  Eldon  (viz.  that  the  intention  must  be 
collected  from  the  whole  settlement  taken  together),  and  finding  an 
express  direction  that  the  portions  were  to  be  paid  at  twenty-one 
or  marriage,  and  that  the  settlement  contained  nothing  at  variance 
with  that  construction,  he  decreed  the  portions  to  be  raised  by 
sale  or  mortgage  of  the  reversionary  term. 

4.  Such  are  the  general  rules  by  which  the  Courts  now  pro-  General  rule  and 
fess  to  be  governed.  We  must,  however,  add  the  caution  that 
when  the  grounds  upon  which  the  Court  acted  in  any  case  are 
not  sufficient  to  warrant  the  decision  upon  a  fair  construction  of 
the  instrument  itself,  and  independently  of  and  apart  from  any 
arguments  based  on  the  inconvenience  of  burdening  the  estate,  such 
case  cannot  at  the  present  day  be  relied  upon  as  an  authority. 

And  particular  and  special  cases  have  occurred  ■  in  which  the 
Court  has  refused  to  raise  the  portions  out  of  a  reversionary  term. 

Thus,  in  Corhett  v.  Maidwell  (h),  the  estate  was  settled  upon 
marriage  on  Thomas  for  life,  remainder  to  trustees  for  500  years, 
remainder  to  the  heirs  male  of  the  body  of  Thomas  by  his  in- 
tended wife,  "  and  if  he  died  without  issue  male  by  his  intended 
wife,  and  there  should  be  one  or  more  daughters  which  should  be 
unmarried  or  lonprovided  for  at  the  time  of  his  death,"  then  to 
raise  portions  for  the  daughter  or  daughters  payable  at  eighteen 
or  marriage  with  maintenance  in  the  meantime.  The  wife  died 
without  issue  male,  but  leaving  a  daughter  who  married,  and  she 
and  her  husband  filed  their  bill  to  have  the  portions  raised  during 
the  father's  life.  The  Court  refused  the  relief  asked,  on  the  ground 
that  the  portion  was  contingent  on  the  daughter  being  unmarried 
and  unprovided  for  at  the  father's  death,  a  contingency  which 
had  not  yet  happened. 

In  BiUler  v.  Buncomh  (c),  the  marriage  settlement  limited  the 

(a)  Hebblethwaite  v.  Gartwright,  For.  Ves.  sen.  331  ;  Hall  v.  Hewer,  Amb. 

30 ;   Greaves  v.   Mattison,   1   Eq.   Ca.  203 ;    Corlett    v.    Mcddicell,    1    Salt. 

Ab.  336 ;  Bavenhill  v.  Dansey,  2  P.  W.  159. 

180 ;    Smith    v.    Evans,   Amb.    633  ;  (6)  1  Salk.  159. 

Staniforth  v.  Staniforth,  2  Vern.  460.  (c)  1  P.  W.  448  ;  and  see  Cliurch- 

In  other  cases  tbe  contingency  did  not  man  v.  Harvey,  Amb.  335. 
occur.     See    Worsley   v.    Granville,   2 
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estate  to  George  for  life,  remainder  to  Mary  for  life,  remainder 
to  the  first  and  other  sons  in  tail  male,  remainder  to  trustees  for 
500  years  upon  trust  that  the  trustees  should,  "from  and  after 
the  commencement  of  the  term"  raise  portions  for  the  younger 
children  payable  at  twenty-one  or  marriage ;  remainder  to 
George  in  fee.  George  died,  leaving  a  daughter,  the  only  issue, 
who  married,  and  then  she  and  her  husband  filed  their  bill  to 
have  the  portion  raised  in  the  lifetime  of  the  mother.  But  the 
Court  declined  to  make  any  such  order,  as  the  trust  was  to  raise 
the  portion  from  and  after  the  commencement  of  the  term,  which 
meant  the  commencement  in  possession,  and  that  this  implied  a 
negative,  viz.  that  it  was  not  to  be  raised  before. 

In  Brome  v.  Berkley  (a),  the  marriage  settlement  was  to  George 
for  life,  remainder  to  the  wife  for  life  for  her  jointure,  remainder 
to  the  first  and  other  sons  in  tail,  remainder  to  trustees  and  their 
heirs  to  raise  portions  for  daughters,  payable  at  twenty-one  or 
marriage  with  mai%itenance  in  the  meantime,  "the  first  payment 
of  the  maintenance  money  to  be  made  at  such  half-yearly  feast 
as  should  next  happen  after  the  estate  limited  to  the  trustees  should 
take  effect  in  possession."  The  husband  died  leaving  no  issue  but 
a  daughter,  who  attained  twenty-one,  and  filed  her  bill  in  the 
mother's  lifetime,  to  have  the  portion  raised.  Lord  King  dis- 
missed the  bill,  on  the  ground  that  the  maintenance  was  not  to 
be  raised  until  the  estate  of  the  trustees  came  into  possession,  and 
"  it  was  absurd  to  say  that  the  portion  should  be  raised  first,  and 
the  maintenance  money  paid  afterwards." 

In  Stevens  v.  Dethick  (&),  the  estate  was  limited  to  Dethick  for 
life,  remainder  to  his  wife  for  life,  remainder  to  his  first  and  other 
sons  in  tail,  remainder  to  trustees  for  500  years,  to  raise  portions 
for  daughters  payable  at  twenty-one  or  marriage,  with  a  direction 
that  the  daughters  should  have  maintenance  out  of  the  premises 
comprised  in  the  term,  "  and  that  the  residue  of  the  rents,  issues, 
and  profits  above  such  yearly  maintenance  should  in  the  mean- 
time, till  the  portions  became  payable,  be  received  by  such  persons 
as  should  be  entitled  to  the  reversion  expectant  upon  the  deter- 
mination of  the  said  term."  Lord  Hardwicke  considered  the 
latter  clause  to  show  an  intention  that  the  maintenance  money, 
and  therefore  also  the  portion  itself,  was  not  to  be  raised  until 
the  term  fell  into  possession.     He   therefore   dismissed   the   bill 

(a)  2  P.  W.  484,     But  see  Cotton  v.       v.   Meyridc,    1    Eden,    48.      But    see 
Cotton,  .3  Y.  &  C.  149,  note.  Gottoti   v.    Cottoti,    3    Y.    &    C.    149, 

(b)  3   Atk.   39  ;    and   see   Reynolds      note. 
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filed  by  the  only  daughter  after  the  death  of  her  mother,  but  in 
the  lifetime  of  her  father. 

In  Massy  v.  Lloyd  (a),  the  estate  was  limited  to  trustees  for  999 
years  upon  trust  for  the  wife  for  her  life,  and  after  her  decease 
upon  trust  to  pay  an  annuity  to  the  husband,  and  to  apply  the 
residue  of  the  rents  during  the  husband's  life,  as  the  wife  should 
appoint  (a  power  which  was  executed),  and  on  the  death  of  the 
survivor  of  the  husband  and  wife  to  raise  15,000?.  for  younger 
children's  portions,  and  subject  as  above  the  estate  was  settled  on 
the  first  and  other  sons  in  tail.  The  wife  died,  and  it  was  held 
that  the  portions  were  not  raisable  during  the  life  of  the  husband. 
The  case  was  a  very  special  one,  but  the  argument  that  chiefly 
prevailed  was  based  upon  the  fact  that  all  the  rents,  issues,  and 
profits  during  the  lifetime  of  the  husband  had  been  expressly 
disposed  of  otherwise. 

5.  Hitherto  we  have  adverted  only  to  the  question  whether 
portions  shall  be  raised,  while  the  term  charged  with  them  is 
still  reversionary.  But  there  are  also  other  circumstances 
affecting  the  portionists  personally,  which  have  a  material 
bearing  upon  the  inquiry  at  what  time  the  portions  are  to  be 
raised. 

6.  If  a  specific  sum  be  given  to   A.,  payable  at  her  age   of  Time  of  raising 
twenty-one,  or  day  of  marriage,  the  money  cannot  be  raised  until  gpegia"cas^  s. 
the  interest  has   become  vested ;   for  should  the  fund  on  which 

the  money  raised  is  invested  prove  deficient,  the  portionist  might 
still  have  recourse  to  the  estate  (V).  And  so  where  the  trust  of 
a  term  was  to  raise  3000/.  for  younger  children,  payable  at  their 
respective  ages  of  twenty-one  years,  or  days  of  marriage,  it  was 
held  that  the  trustees  were  not  authorised,  when  one  child  had 
attained  his  age  of  twenty-one  years,  to  raise  the  entire  sum, 
for  the  infant  children  could  not  be  deprived  of  the  real  security 
for  their  shares  (c).  But  from  the  manifest  convenience  of  raising 
the  portions  at  once,  it  seems  the  Court  will  lean  to  that  con- 
struction where  anything  appears  upon  the  instrument  to  war- 
rant such  a  course.  Thus  the  trustees  of  a  marriage  settlement 
were  directed,  after  the  death  of  the  husband,  to  levy  and  raise 
by  mortgage,  sale,  or  other  disposition  of  the  estate,  if  there 
should  be  more  than  three  children,  the  sum  of  10,000/.  for  their 
portions,  the  shares  of  the  sons  to  be  vested  in,  and  payable  to 

(a)  10  H.  L.  Cas.  248  ;  11  Ir.  Eq.       19. 
Rep.  429 ;  12  Ir.  Eq.  Eep.  298.  (c)    Wynter  v.    Bold,   1    S.   &    S, 

(6)  Bichinson  v.  Dickinson,  3  B.  C.  C,      507, 
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them  at  the  age  of  twenty-one,  and  the  shares  of  the  daughters 
at  twenty-one  or  marriage;  and  it  was  provided  that  tw  morU 
gage  should  he  made  until  some  one  of  the  portions  should  become 
payable.  Four  of  the  children  had  attained  twenty-one  and 
three  were  under  age ;  and  the  Vice- Chancellor  said :  "  In  this 
settlement  there  is  a  clause  that  no  mortgage  is  to  be  made 
until  some  one  of  the  portions  shall  become  payable.  The  whole 
10,000Z.  must  therefore  be  raised  at  once.  It  is  objected  that 
some  of  the  shares  may  become  diminished  in  amount :  the 
answer  to  that  is,  that  the  Court  considers  the  investment  in 
the  3  per  cent.  Consols  as  equivalent  to  payment.  If  there  is 
any  rise  in  the  funds  the  children  under  age  will  have  the 
benefit  of  it"  (a). 


SECTION  IV 

IN    WHAT   MODE    THE    PORTIONS    ARE    TO    BE    RAISED 

Where  an  estate  is  settled  subject  to  portions,  the  presumed 
intention  is  that  the  portions  should  impede  as  little  as  possible 
the  devolution  of  the  property  in  the  main  channel  of  the  limita- 
tions. Moral  duty  requires  that  some  support  should  be  secured 
for  the  younger  children,  but  this  should  be  done  at  as  little 
sacrifice  as  circumstances  will  allow  to  the  family  consequence 
as  represented  by  the  eldest  son. 
Modes  of  raising  1.  In  raising  portions,  therefore,  it  is  ■primd  facie  undesirable 
por  ions.  ^^  ^^^^  ^^^  p^^j.  ^j  ^^  estate.     So  recourse  should  rather  be  had 

to  levying  the  required  amount  by  a  side  wind,  as  by  the  pro- 
duce of  mines  or  a  fall  of  timber ;  or,  if  this  cannot  be  done,  then 
by  a  mortgage  rather  than  by  an  absolute  disposition,  for  though 
a  mortgage  is  usually  accompanied  with  a  power  of  sale,  so  that 
eventually  the  property  may  pass  into  the  hands  of  a  stranger, 
yet  until  actual  sale  the  owner  under  the  settlement  has  the  op- 
portunity of  paying  off  the  charge  from  his  private  means.  In 
every  case,  however,  the  language  of  the  instrument  must  govern. 
If  portions  be  simply  charged  on  an  estate,  either  expressly  or 
by   implication,   as    where   a    charge   is   implied    from    a   power 

(a)  Gillibranil  v.  (Jiwtd,  5  Sim.  149.  were  provided  for  by  carrying  over  a 

[In  Peareth  v.  Greenwood,  28  W.  R.  sum  of  stock  sufficient  at  the  present 

417,  the  portions  of  those  children  price  to  satisfy  them,  with  a  margin 

who  had  not  attained   twenty  -  one  for  depreciation.] 
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limited  to  the  portionist  of  distraining  for  non-payment  (a),  the 
money  may  be  raised  by  mortgage  or  sale  as  in  the  case  of  any 
other  charge. 

2.  A  trust  to  raise  the  portions  by  mortgage  will  not  authorise  Where  a  sale  is 
a  sale,  but  if  the  trust  be  to  levy  the  amount  by  mortgage  or 
otherwise  a  power  of  sale  is  implied  (&).     If  the  trust  be  to  raise 

the  charge  by  and  out  of  the  rents  or  by  such  other  ways  and 
means  except  a  sale  as  the  trustees  may  think  proper,  not  only 
a  sale  is  prohibited,  but  a  mortgage  also,  which  may  lead  to  an 
absolute  disposition,  as  it  enables  the  mortgagee  by  foreclosure 
to  get  possession  of  the  estate  (c). 

3.  If  the  portions  be  raisable  by  and  out  of   the  rents  and  Out  of  income 

_  ,  _  ,  ,  .  ,01-  corpus. 

profits  or  by  mortgage,  here  the  words  are  ambiguous,  and  are 
capable  of  the  construction  that  the  trustees  have  an  option  of 
levying  the  portions  either  out  of  the  income  or  out  of  the 
corpus,  and  so  of  throwing  the  onus  at  their  discretion  either 
upon  the  tenant  for  life  or  upon  the  remainderman  {d).  But  the 
Court  will  lean  strongly  against  such  a  construction  (e).  In 
some  cases  the  meaning  is  that  the  annual  rents  should  be 
primarily  charged,  and  that  the  deficit  only  should  be  raised  out 
of  the  corpus.  Thus  where  the  trustees  were  to  hold  an  estate 
during  the  minority  of  the  devisee,  and  to  raise  portions  ly  and 
out  of  the  rents  and  profits  or  hy  sale  or  mortgage,  and  on  the 
devisee  attaining  the  age  of  twenty-one  to  pay  the  rents  to  him 
after  payment  of  the  portions,  the  Court  said  that  as  the  devisee 
on  attaining  twenty-one  was  to  take  such  accumulated  rents 
and  profits  only  as  should  remain  after  satisfying  the  portions, 
the  testator  intended  that  the  rents  and  profits  should  be  first 
applied,  and  that  the  balance  only  could  be  raised  by  sale  or 
mortgage  (/). 

[Where  the  portions  were  raisable  "by  mortgaging  or  other- 
wise disposing  of  the  lands,  or  out  of  the  rents  and  profits,  or 
by  any  other  ways  or  means,"  and  unsuccessful  efforts  had  been 
made  to  raise  the  portions  by  mortgage  of  the  property,  it  was 
held  that  the  trustees  were  at  liberty  to  apply  the  rents  and 
profits  first  in  payment  of  the  interest,  and  secondly  in  reduc- 
tion of  the  capital  of  the  portions  (^).] 

4.  A  more  common  case  is  where  the  portions  are  directed  to  Out  of  rents. 

{a)  Meynell  v.  Massey,  2  Vern.  1.  p.  442. 

(5)  Tasher  v.  Small,  6  Sim.  625.  (/)  Warter  v.  Hutchinson  1  S.  &  S. 

(c)  Bennet  v.  TVyndham,  23  Beav.  276  ;  and  see  Okeden  v.  Okeden,  1  Atk. 
521.  550. 

(d)  See  Hall  v.  Carter,  2  Atk.  354.  [(g)  Balfour  v.    Cooper,  23  Ch,  D. 
(«)  See  the  oases  referred  to,  ante,      (C.A.)  472.] 


496 


DUTIE.S    OF    TRUSTEES 


[CH.  XVII.  S.  4 


Out  of  annual 
rents  only. 


Out  of  rents  or 
otherwise,  except 
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Mines  and 
timber. 


be  raised  out  of  the  rents  and  profits  simply,  and  nothing  more 
is  said.  Here  if  a  definite  time  be  fixed  for  payment  of  the 
portions,  the  ordinary  and  primd  facie  meaning  of  rents  and 
profits  is  taken  to  be  inconsistent  with  the  direction  for  payment 
at  a  time  certain,  and  recourse  is  therefore  had  to  the  corpus  by 
sale  or  mortgage.  But  even  if  a  definite  time  of  payment  be  not 
an  ingredient  in  the  case,  yet  from  the  very  nature  of  portions, 
as  rents  and  profits  without  stint  represent  the  whole  estate,  the 
Court  assumes  the  jurisdiction  of  ordering  a  sale  or  mortgage  (a) ; 
and  where  there  is  no  suit  pending  the  trustees  of  an  estate  sub- 
ject to  such  a  charge  may  sell  or  mortgage,  if  they  can  find  a 
purchaser  or  mortgagee,  without  the  intervention  of  the  Court  (6). 

5.  If,  however,  the  clear  intention  be  that  ammal  rents  and 
profits  only  are  meant,  the  Court  cannot  break  in  upon  the 
corpus ;  and  such  is  the  case  where  the  portions  are  directed  to 
be  raised  expressly  out  of  the  annual  rents  (c) ;  or  where  it  is 
evident  from  the  whole  context  that  by  rents  and  profits  were 
intended  the  annual  rents  (d). 

6.  In  Bemiet  v.  Wyndham  («),  where  the  trust  was  to  raise 
the  charge  out  of  the  rents  and  profits,  or  by  such  other  vxiys 
and  means  except  a  sale  as  the  trustees  should  think  proper, 
the  Court  on  the  one  hand  collected  an  intention  that  annual 
rents  and  profits  were  meant,  and  on  the  other  hand  that  the 
tenants  for  life  were  not  to  be  deprived  of  all  usufructuary 
enjoyment,  and  the  Court  adopted  a  middle  course  by  holding 
that  part  of  the  rents  should  be  impounded  and  part  be  handed 
over  to  the  tenants  for  life,  and  referred  it  to  chambers  to  inquire 
what  proportion  of  the  rents  ought  to  be  impounded,  and  what 
to  be  paid  to  the  tenant  for  life. 

7.  In  Offley  v.  Offley  (/),  a  term  was  created  for  raising  10,000/. 
for   a   daughter's   portion,  but  the  term  was  so  short  that  the 

enlarged  construction  in  a  deed  ; 
Garmstom  v.  Gaunt,  1  Coll.  577  ; 
Lingon  v.  Foley,  2  Ch.  Ca.  205  ;  Mills 
\.  Banks,  3  P.  W.  1. 

(6)  Backhouse  v.  Middleton,  1  Ch. 
Ca.  176,  per  Gur. 

(c)  Anon.  1  Vern.  104  ;  Solley  v. 
Wood,  29  Beav.  482. 

(rf)  Mills  V.  Banks,  3  P.  W.  1  ; 
JFilson  V.  HalliUy,  1  R.  &  il.  590  ; 
Ivy  V.  Gilbert,  2  P.  W.  13  ;  Erelyn  v. 
Evelyn,  2  P.  W.  659,  see  666  ;  Earl  of 


(a)  WarburtonM.  Warburtonj^Yem. 
420  ;  Sheldon  v.  Dormer,  2  Vern.  310  ; 
Baines  v.  Dickson,  1  Ves.  sen.  41  ;  Hall 
V.  Carter,  2  Atk.  358,  -per  Lord  Hard- 
wicke  ;  Backhouse  v.  Middleton,  1  Ch. 
Ca.  173  ;  Green  v.  Belcher,  1  Atk.  505  ; 
Trafford  v.  Ashton,  1  P.  W.  415  ; 
(Jmintess  of  Shrewsbury  v.  Earl  of 
Shrewsbury,  1  Ves.  jun.  233,  per 
Cur.  ;  Okeden  v.  Okeden,  1  Atk. 
550 ;  and  see  Allan  v.  Backhouse, 
2  V.  &  B.  65  ;  [Re  Barber's  Seftlal 
Estates,  18  Ch.  D.  624;]  Bootle  a. 
Blundell,  1  Mer.  233  ;  A7ioti.  1  Vern. 
104,  in  which  it  was  said  that  rent.s 
and    profits   could   not    recei\'e  this 


Rivers  v.  Earl  of  Derby,  2  Vern.  72  ; 
Okeden  v.  Okeden,  ]  Atk.  550. 

(e)  23  Beav.  521. 

(/)  Pr.  Ch.  26, 
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ordinary  profits  of  the  land  would  not  raise  above  half  the  sum. 
There  was  an  open  coal  mine  in  the  land  which  the  Court 
ordered  to  be  wrought,  with  powers  to  the  trustees  to  make 
soughs  and  drains  as  need  should  require,  and  Lord  Commissioner 
Hutchins  said  that  in  such  a  case  where  the  usual  profits  of  the 
land  would  not  raise  the  money  appointed  within  the  time,  the 
Court  might  order  timber  to  be  felled  off  the  land  to  make  up 
the  amount. 

8.  If  the  trusts  of  a  term  be  to  "  raise  and  levy  from  time  to  Out  of  rents  by 
time  a  sum  certain,  by,  with,  and  out  of  the  rents  and  profits,  p^y^gj^J^"* 
by   certain   annual   payments    or    sums    in    each   year   and   not 
otherwise,"  the   portional   sum  to  be  raised  is  a  charge  on  the 

annual  rents  and  profits  generally,  and  the  estate  is  not  dis- 
charged at  the  expiration  of  six  years,  though  the  rents  and 
profits  during  that  period  were  sufficient  to  raise  it  (a). 

9.  [Where  under  the  direction  of  the  Court  some  only  of  several  [Mortgage  ty 

,  .  .  -11  11  direction  of 

portions,    ranking   pan   passu,    are    raised    and    secured    by    a  court  to  raise 

mortgage,  the  presumption  is  that  it  was  not  the  intention  of  P""^*'""^'] 

the   Court  that  the   other  portions   should   be  postponed ;    the 

onus   of  proof   lies  on  the  mortgagee  claiming  priority,  and  it 

will  not  be  sufficient  for  him  to  show  that  the  forms  of   the 

orders  of  the  Court,  and  of  the  mortgage  deed  settled  by  the 

Court,  are  consistent  with  his  contention  (&).] 

10.  Where  portions  are  raisable  at  different  times  as  they  are  Mortgage  of 
wanted,  it  has  been  usual,  as  each  portion  is  raised,  not  to  mortgage  "f'threstete^'^"^' 
the  entire  estate  charged,  but  a  proportional  part  only.     Thus, 

if  the  portional  sum  be  6000/.  divisible  among  three  younger 
children,  and  secured  by  a  term  of  1000  years,  when  the  first 
2000/.  is  raised,  the  trustee  of  the  term  mortgages  an  undivided 
third  part  of  the  hereditaments  comprised  in  the  term,  and  when 
the  second  2000/.  is  raised,  another  undivided  third  part,  and 
when  the  remaining  2000/.  is  raised,  the  other  undivided  third  part. 
The  result  of  this  is,  that  each  mortgagee  takes  the  legal  estate  in 
the  subject  of  the  mortgage,  whereas  if  the  entire  estate  had  been 
comprised  in  the  first  mortgage,  the  two  other  securities  would 
have  been  equitable,  and  exposed  to  all  the  consequent  risks  (c). 

(a)EeJ'orsfer's^sto<e,4Ir.R.Eq.l52.  [(6)  NigUimjak  v.  Reynolds,  (1903) 

[Where  a  rent  charge  is  charged  on  2  Ch.  (C.A.)  236  ;  (1902)  2  Oh.  117.] 
the  fee,  but  a  tqrm  is  vested  in  trustees  [(c)  When  the  value  of  landed  estates 

on  trust  to  raise  it,  the  owner  of  the  in  this  country  was  continually  rising, 

rent  charge  must  in  general  resort  this  method  might  have  been  practic- 

to   the    term  :    Blackhurne    v.    Hope  able,  but  it  would  rarely  be  so  at  the 

Edwards,  (1901)  1  Ch.  419,  following  present  time.] 
Hall  V.  Hurt,  2  J.  &  H.  76.] 

2l 
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11.  Trustees  of  a  term  of  years  for  raising  portions,  as  between 
them  and  the  freeholder,  are  not  entitled  to  the  custody  of  the 
title-deeds,  and  cannot  deliver  them  to  a  mortgagee.  But  they 
and  their  mortgagees  have  a  right  in  equity  to  the  production 
of  them  for  all  necessary  purposes  (a). 

12.  By  .36  &  37  Vict.  c.  66,  sect.  34,  sub-sect.  3,  all  causes  and 
matters  for  raising  portions  are  to  be  assigned  to  the  Chancery 
Division  of  the  High  Court  of  Justice. 


(a)  Chimhill  v.  Small,  8  Ves.  322,  &  J.  117; 
note  (6)  ;  Harper  v.  Faulder,  4  Mad.  Beav.  36U. 
129,  138  :   Wiseman  v.  TVestland,  1  Y. 


Hotham  v.   Somerville,  5 
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CHAPTER  XVIII 

DUTIES   OF   TRUSTEES   FOE   SALE   (1) 

The  subject  of  trusts  for  sale  may  be  conveniently  distributed 
under  three  heads  :  First,  The  general  duties  of  trustees  for 
sale  ;  Secondly,  The  power  of  trustees  to  sign  discharges  for  the 
purchase-money ;  and  Thirdly,  The  disability  of  trustees  to  be- 
come purchasers  of  the  trust  property. 


SECTION  I 

THE   GENERAL   DUTIES   OF   TRUSTEES   FOR   SALE 

1.  It  need  scarcely  be  observed  that  trustees  for  sale  where  Trustees  may  sell 
they  are  not  parties  to  a  suit,  are  authorised  to  enter  into  r'^*i°"i^PP'y'°S 
contracts  without  the  previous  sanction  of  the  Court  (a) ;  but 
where  a  suit  has  been  instituted  for  the  execution  of  the  trust, 
that  attracts  the  jurisdiction  of  the  Court,  and  the  trustees  would 
not  be  justified  in  proceeding  to  a  sale  without  the  Court's 
sanction  (6).  Private  contracts,  therefore,  after  the  institution 
of  a  suit,  can  only  be  entered  into  by  trustees  subject  to  the 
approbation  of  the  Court,  and  a  condition  is  commonly  annexed 
that  the  contract  shall  be  null  and  void,  unless  the  sanction  of 
the  Court  be  obtained  within  a  limited  period.  Cases  have 
occurred  where,  from  accidental  circumstances,  the  sanction  has 
not  been  obtained  within  the  time,  and  then  by  the  death  of 

{a)  Earl  of  BatU  \.  Earl  of  Brad-  and  see  Raymond  v.  Wehh,  Loft't,  66  ; 

ford,  2  Ves.    590,   per    Lord    Hard-  Drayson  v.  Pocock,  4  Sim.  283  ;  Gul- 

wicke.  pepper  Y.  Aston,  2  Ch.  Ca.  116,  223; 

(b)  Walker  v.  Svmlwood,  Anib.  676  ;  and  see  post,  p.  532. 


[(1)  It  should  be  borne  in  mind  that  under  the  Settled  Land  Acts,  restrictions 
are  placed  on  the  powers  of  trustees  to  sell  settled  land.  This  subject  is 
dealt  with  in  Chap.  XXIV.  sect.  2,  v.,  to  which  the  reader  is  referred.] 
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breach  of  trust. 


the  purchaser  the  contract  has  dropped  to  the  ground,  and  the 
representatives  of  the  purchaser  have  not  felt  themselves  justified 
in  renewing  it.  The  better  mode  would  be  to  give  liberty  to 
the  purchaser  at  any  time  after  the  expiration  of  the  limited 
period,  but  before  any  confirmation  by  the  Court,  to  determine 
the  contract  {a). 

2.  A  trustee  for  sale  will  remember  that  he  is  bound  by  his 
office  to  sell  the  estate  under  every  possible  advantage  to  his 
cestuis  que  trust  (h),  and  in  the  case  of  several  successive  cestuis 
que  trust,  with  a  fair  and  impartial  attention  to  the  interests  of 
all  the  parties  concerned  (c).  Trustees,  if  they  or  those  who  act 
by  their  authority,  fail  in  reasonable  diligence  in  inviting  com- 
petition (d),  or  in  the  management  of  the  sale,  as  if  they  contract 
under  circumstances  of  haste  and  improvidence,  or  contrive  to 
advance  the  interests  of  one  party  at  the  expense  of  another,  [or 
make  a  misstatement  as  to  the  condition  of  the  property,  whereby 
a  reduction  of  the  contract  price  is  necessitated  (e)],  will  be 
personally  responsible  for  the  loss  to  the  suffering  party  (/) ;  and 
the  Court,  however  correct  the  conduct  of  the  purchaser,  will 
refuse  at  his  instance  to  compel  the  specific  performance  of  the 
agreement  (g).  But  if  a  trustee  has  once  contracted  to  sell  bond 
fide,  a  Court  of  Equity  will  not  allow  the  contract  to  be  invalidated 
because  another  person  comes  forward  and  is  willing  to  give  a 
higher  price  (h) ;  and  where  there  are  two  offers  equally  advan- 
tageous, one  of  which  is  preferred  by  a  cestui  que  trust,  it  is  not 
the  duty  of  the  trustees,  against  their  own  opinion,  to  accept  the 
offer  preferred  by  such  cestui  que  trust  (i). 

3.  In  no  case  will  the  Court  enforce  the  specific  performance 
of  a  contract  which  amounts  to  a  breach  of  trust  (j ). 


[(a)  The  form  adopted  in  David., 
4th  ed.  Vol.  11.  p.  90,  and  Bytli.,4thed. 
p.  427,  is  that  in  case  the  sanction  of  the 
Court  is  not  obtained  before  a  specified 
day,  the  agreement  shall  be  void.] 

(6)  Downes  v.  Grazehrooh,  3  Sler. 
208,  per  Lord  Eldon  ;  and  see  Matthie 
V.  Edwards,  2  Coll.  480 ;  Orme  v. 
Wright,  3  Jur.  19  ;  \_Edge  v.  Kcwcmagh, 
24  L.  R.  Ir.  1]. 

(c)  Ord  V.  Noel,  5  Mad.  440,  per 
Sir  J.  Leach  ;  and  see  Anon,  case,  6 
Mad.  11. 

(d)  Ord  V.  Noel,  5  Mad.  440,  per 
Sir  J.  Leach  ;  and  see  Harper  v.  Hayes, 
2  GifF.  217. 

[(e)  Tomlin  v.  Luce,  41  Ch.  D.  573  ; 
43  Ch.  D.  (C.A.)  191,] 


(/)  See  Pecliel  v.  Fowler,  2  Anst. 
550. 

((jf)  Ord  V.  Noel,  5  Mad.  440,  per 
Sir  J.  Leach  ;  Turner  v.  Harvey,  Jac. 
178,  per  Lord  Eldon  ;  Bridger  v.  Bice, 
1.  J.  &  W.  74  ;  Mortlock  v.  Buller,  10 
Ves.  292  ;  and  see  Hill  v.  Buckley,  17 
Ves.  394  ;  JVhite  v.  Cuddon,  8  CI.  & 
Fin.  766. 

(h)  Harper  v.  Hayes,  2  GifF.  210  ; 
reversed  2  De  G.  F.  &  J.  542. 

(i)  Selby  v.  Bowie,  4  Giff.  300. 

(j)  Wood  v.  Richardson,  4  Beav. 
176,  per  Lord  Langdale ;  Fuller  v. 
Knight,  6  Beav.  205  ;  Thompson  v. 
Blackstone,  6  Beav.  470 ;  Sneesby  v. 
Thome,  7  De  G.  M.  &  G.  399  ;  Muc- 
holland  v.  Belfast,  9  Ir.  Ch.  Rep.  204  ; 
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4.  The  usual  course  is  said  to  be  for  the  cestuis  que  trust,  who  Cestuis  que  trust 
are  the  persons  most  interested  in  the  matter,  and  who  have  the  ^nditionallv 
strongest  motives  for  obtaining  the  highest  possible  price,  to  enter 

into  a  conditional  contract,  and  then  to  obtain  the  assent  of  the 
trustee,  who,  when  he  has  satisfied  himself  that  the  sum  proposed 
is  the  value  of  the  property,  sanctions  a  sale  which  is  beneficial 
to  his  cestuis  que  trust  (a). 

5.  A  trustee  for  sale  must  inform  himself  of  the  real  value  of  Valuation  of  the 
the  property,  and  for  that  purpose,  will,  if  necessary,  employ  some  P™P^''*y- 
experienced  person  to  furnish  him  with  an  estimate  (&).     If  the 

property  be  sold  at  a  grossly  inadequate  value,  it  is  a  breach  of 
trust,  which  may  affect  the  title  in  the  hands  of  the  purchaser  (c). 

6.  A  trustee  who  takes  no  active  part  in  the  business  cannot  Each  trustee 
excuse  himself  by  saying  he  had  nothing  to  do  with  the  conduct  thTpSe'^^"  ^"^ 
of  the  other  to  whom  the  management  was  confided ;  for  where 

several  trustees  commit  the  entire  administration  of  their  trust 
to  the  hands  of  one,  they  are  all  equally  responsible  for  the  faith- 
ful discharge  of  their  joint  duty  by  that  one  whom  they  have 
substituted  (d). 

7.  The  trustees  will  be  allowed  a  reasonable  time  for  disposing  what  time 
of  an  estate,  and  though  the  instrument  creatine;  the  trust  direct  5!'°^^^.'^  f°'' 

,  °  '^  dlSpOSlDg  of 

them  to  sell  "  tvith  all  convenient  speed,"  that  is  no  more  than  is  the  estate. 


implied  by  law,  and  does  not  render  an  immediate  sale  impera- 
tive (e).  On  the  other  hand,  if  the  trust  be  to  sell  "  at  such  time 
and  in  such  manner  as  the  trustees  shall  think  fit,"  this  will  not 
authorise  the  trustees,  as  between  them  and  their  cestuis  que  trust, 
to  postpone  the  sale  arbitrarily  to  an  indefinite  period.  The 
trustees  cannot  by  such  postponement  vary  the  relative  rights  of 
the  tenant  for  life  and  remainderman,  and  so  interfere  with  the 
settlor's  intention  (/).     If  trustees  for  a  length  of  time,  as  for 


Saunders  v.  Mackeson,  W.   N.    1866,  jjer  Lord  Chief  Baron  Richards  ;  Ee 

p.   400;    [Oceanic   Steam    Navigation  diertsey    Market,    6    Price,    285,    per 

Company  v.   Sutlierherry,   16   Ch.  D.  eundevi. 

(C.A.)  236  ;  Dunn  v.  Flood,  25  Ch.  D.  (e)  Buxton  v.  Buxton,  1  M.  &  Cr.  80  ; 

629 ;   28  Ch.  D.  (C.A.)  586.     As  to  Garrett  v.  Nolle,  6  Sim.  604  ;  Fry  v. 

sales  on  depreciatory  conditions,  vide  Fry,  27  Beav.  144  ;  and  see  Fitzgerald 

post,  p.  516].  V.  Jervoise,  5  Mad.  25  ;   Vickers  v.  Scott, 

(a)  Palairet  v.  Curew,  32  Beav.  568.  3  M.  &  K.  500  ;  Scidthorpe  v.  Tipper, 

(6)   See   Oliver   v.    Court,   8    Price,  1.3  L.  R.  Eq.  232  ;    Turner  v.  Jlud; 

165  ;  Campbell  v.  Walker,  5  Ves.  680  ;  18  L.  R.  Eq.  301  ;  [and  see  Be  Ohap- 

Oonolly  V.  Parsons,  3  Ves.  628,  note  ;  man,  (1896)  2  Ch.  (C.A.)  763]. 

Sugd.  Vend.  &  Purch.  55,  Uth  ed.  (/)  See   Walker   v.    Shorr,   19  Ves. 

(c)  Stevens  v.  Austen,  7  .Tur.  N.S.  391  ;  Hawkins  v.  Chappel,  1  Atk.  623  ; 
873;  3  E.  &  E.  685,  700  [referring  [and  see  Re  Smith,  (1896)  1  Ch.  171  ; 
to  Sugd.  V.  &  P.  13th  ed.  p.  50].  Be  Hamilton,  (1896)  2  Ch.  (C.A.)  617, 

(d)  Oliver  v.   Court,  8   Price,    166,  622]. 
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[May  not  give 
option  to  pur- 
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twenty  years,  neglect  without  any  sufficient  reason  to  sell,  they 
will  be  answerable  for  any  depreciation,  and  be  decreed  to  account 
for  interest  instead  of  rents  (a). 

8.  If  the  trust  be  "  with  all  convenient  speed  and  vAthin  five 
years,"  to  sell  the  estate  and  apply  the  funds  in  payment  of  debts, 
&c.,  the  proviso  as  to  the  five  years  is  considered  as  directory  only, 
and  the  trustees  can  sell  and  make  a  good  title  after  the  lapse  of 
that  period.  The  Court  could  scarcely  impute  to  the  settlor  the 
intention  that  the  sale  at  the  end  of  the  five  years  should  be  made 
by  the  Court,  which  would  be  the  case  if  the  power  in  the 
trustees  were  extinguished  (?;). 

[9.  A  trust  for  sale  of  real  estate  is  not  put  an  end  to  by  reason 
of  all  the  persons  beneficially  interested  becoming  sui  juris,  for 
any  one  of  the  cestuis  que  trust  has  a  right  to  insist  on  the  trust 
being  carried  out,  but  if  they  all  agree  to  take  the  property  as 
realty,  the  trust  for  sale  is  extinguished  (c).] 

10.  In  a  case  where  the  trustees  had  endeavoured  for  some 
time  to  sell,  and  not  having  succeeded,  they  agreed  to  execute  a 
lease,  the  Court  on  a  bill  filed  by  the  trustees,  to  compel  specific 
performance,  refused  to  decree  the  lease,  as  the  trust  for  sale  did 
not  primd  facie  imply  a  power  to  grant  leases  (d).  And  so 
executors  who  are  quasi  trustees  for  sale,  would,  under  special 
circumstances  only,  be  justified  in  granting  a  lease  (e) ;  for  such 
an  act  is  not  regularly  within  their  province,  and  it  is  incum- 
bent on  the  persons  taking  a  lease  from  them  to  show  that  it 
was  called  for  by  the  interests  of  the  parties  entitled  to  the 
property  (/).  [But  trustees  for  sale  of  leaseholds  in  a  proper  case 
are  at  liberty  to  sell  by  way  of  underlease,  notwithstanding  that, 
by  their  so  doing,  their  liability  to  the  lessor  may  continue  (g). 

11.  And  executors  and  administrators  equally  with  trustees 
cannot  bind  the  trust  estate  by  a  proviso  in  a  lease  that  the 
lessee  shall  during  the  term  have  an  option  of  purchasing  the 
property  at  a  fixed  price  (h) ;  for  it  is  the  duty  of  the  trustees 


(a)  Fry  v.  Fry,  27  Beav.  144; 
Pattenden  v.  Hohson,  1  Eq.  Eep.  28. 

(6)  Pearce  v.  Gardner,  18  Hare,  287  ; 
and  see  Ouff  v.  Hall,  1  Jur.  N.S. 
973  ;  De  la  Salle  v.  Moorat,  11  L.  R. 
Eq.  8  ;  [Edioards  v.  Edmunds,  34 
L.  T.  N.S.  522]. 

[(c)  Biqgs  V.  Peacock,  22  Ch.  D. 
(C.A.)  284  ;  Re  Tweedie  tend  Miles,  27 
Ch.  D.  315  ;  Re  Douglas  and  Powell's 
Contract,  (1902)  2  Ch.  296.1 

(d)  Evans  v.  Jackson,  8  Sim.  217. 

(e)  Hackett  v.  M'Namara,  LI.  &  G, 


Rep.  t.  Plunket,  283. 

(/)  Keating  v.  Keating,  LI.  &  G. 
Rep.  t.  Sugdeii,  133  ;  [Oceanic  Steam 
Navigation  Company  v.  Sutherherry, 
16  Ch.  D.  (C.A.)  236]. 

[{g)  Re  Judd,  (1906)  1  Ch.  (C.A.) 
684,  overruling  Re  Walker  and  Oalc- 
shott's  Contract,  (1901)  2  Ch.  383.] 

[(h)  Oceanic  Steam  Navigation  Com- 
pany V.  Sutherherry,  16  Ch.  D.  (C.A.) 
236';  Clay  v.  Rufford,  5  De  G.  &  Sm. 
768.] 
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to  exercise  their  discretion  at  the  time  of  sale  as  to  whether  the 

terms  are  in  the  circumstances  as  then  existing  beneficial  to  the 

cestuis  que  trust.     And  on  the  same  principle  a  covenant  by  a 

trustee  in  a  lease  to  renew  on  the  payment  of  a  fixed  fine  was 

held  to    be    a    breach    of    trust   and    not    enforceable   by   the 

lessee  (a).] 

12.  A  trust  for  sale,  if  there  be  nothin"  to  negative  the  settlor's  Trust  for  sale 

'11     f ' 
intention  to  convert  the  estate  absolutely,  will  not  authorise  the  ^\  authorisT"^" 

trustees  to  execute  a  mortgage  (6).     But  where  an  estate  is  de-  mortgage. 

vised  to  trustees,  charged  with  debts,  and  subject  thereto,  upon 

trust  for  certain  parties,  so  that  a  sale,  though  it  may  be  required, 

is  not  the  testator's  object,  the  trustees  inay,  for  the  purpose  of 

paying  the  debts,  more  properly  mortgage  than  sell  (c).     [And  a 

trustee  and  executor  of  a  will   containing   no  direct  charge   of 

debts,  who  is  empowered  to  settle  accounts,  wind  up  the  testator's 

affairs,  and  "  make  any  sales  or  arrangements "  which  he  judges 

expedient,  can  mortgage  the  real  estate  to  raise  money  to  meet 

pressing  claims  (fZ).]     "  A  power  of  sale  out  and  out,"  observed 

Lord  St  Leonards,  "  for  a  purpose  or  with  an  object  beyond  the 

raising  of  a  particular  charge,  does  not  authorise  a  mortgage : 

but  where  it  is  for  raising  a  particular  charge,  and  the  estate  is 

settled  subject  to  that  charge,  then  it  may  be  proper,  under  the 

circumstances,  to  raise  the  money  by  mortgage,  and  the  Court 

will  support  it  as  a  conditional  sale,  as  something  within  the 

power,  and  as  a  proper  mode  of  raising  the  money"  (e). 

[Where  real  and  personal  property  is  given  to  trustees  upon  [implied  power 

trust  for  sale  with  a  discretion  as  to  the  postponement  of  sale,  and  *°  mortgage.] 

with  power  during  postponement,  to  manage  or  cultivate,  and  to 

make  any  outlay  they  consider  proper  "  out  of  the  income  or 

capital,"  for  the  renewals  of  leases,  &c.,  improvements,  repairs,  or 

otherwise  for   the  benefit  of   the   estate,   the   trustees   have   an 

implied   power   to   raise   money   for  the    purposes    specified  by 

mortgage  or  charge  of  the  unsold  real  estate  (/);  but  trustees 

empowered  to  carry  on  a  testator's  business,  and  to  "increase  or 

diminish  at  their  discretion  the  real  or  personal  estate  employed 

[(a)  Bellringer  v.  Blagrave,  1  De  G.  (c)  Ball  v.  Harris,  4  M.  &  Cr.  264. 

&  Sm.  63.]  [{d)  Be  Jones;  Button  v.  Brookfield, 

(b)  Haldenby  v.  Spofforth,  1  Beav.  59  L.  J.  Ch.  31  ;  61  L.  T.  N.S.  661  ; 

390 ;    Stroughill  v.  Anstey,  \  De  G.  38  W.  E.  90 ;    and  see  Re  Bellinger, 

M.   &   G.    635  ;    Page   v.    Cooper,    16  in/.] 

Beav.    396  ;    Devaynes    v.    Robinson,  (e)  Stroughill  v.  Anstey,  1  De  G.  M. 

24  Beav.  86  ;  [Walker  v.  Southall,  56  &  G.  645  ;  Page  v.  Cooper,  16  Beav. 

L.   T.    N.S.   882;    W.   N.    1887,   p.  400. 
109].  [( / )  -B«  Bellinger,  (1898)  2  Ch.  534.] 
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therein  at  his  death,"  have  not  an  implied  power  to  create  a 
mortgage  for  the  discharge  of  business  debts,  paramount  to  an 
annuity,  which  is  made  by  the  will  a  first  charge  on  the  real  and 
personal  estate  («).] 

13.  A  testator  devised  an  estate  to  trustees  upon  trust  to  apply 
the  rents  for  fifteen  years  in  payment  of  incumbrances  charged 
thereon,  and  if,  for  any  reason  whatever,  in  the  opinion  of  the 
trustees  a  sale  should  become  necessary,  they  were  authorised  to 
sell.  The  purchaser  objected  that  the  amount  of  the  incum- 
brances would  not  justify  a  sale  of  the  whole  estate,  but  it  was 
held  that  the  power  of  sale  depended  on  the  opinion  of  the 
trustees,  and  the  fact  that  they  thought  it  necessary  would  be 
evidenced  by  the  cjjnveyance  (6). 

14.  A  trust  to  raise  money  by  mortgage  will  not  authorise  a 
sale,  though  the  latter  may  be  more  beneficial  to  the  estate  ;  and 
the  Court  itself  has  no  jurisdiction  to  substitute  a  sale  for  a 
mortgage  (c). 

15.  It  was  held  by  V.  C.  Kindersley,  that  in  the  absence  of  any 
special  direction,  a  mere  power  to  mortgage  does  not  authorise  a 
mortgage  with  a  power  of  sale,  since  how  can  a  trustee  who  has 
not  in  himself  even  any  power  to  sell  give  authority  to  another 
to  sell  (d)  ?  But  according  to  V.  C.  Malins,  a  direction  to  trustees 
to  raise  money  "  by  mortgage  in  such  manner  as  they  may  think 
fit,"  authorises  a  mortgage  with  a  power  of  sale  (e),  and  accord- 
ing to  Lord  Eomilly,  M.E.,  a  power  to  raise  money  by  sale  or 
mortgage  justifies  a  mortgage  with  a  power  of  sale  (/).  There 
is  no  doubt  a  conflict  of  authority.  If  a  mortgage  per  se  does 
not  imply  a  power  of  sale,  a  direction  to  sell  or  mortgage  will 
not  carry  the  matter  further,  for  the  trustee  has  no  power  to 
delegate  his  authority  to  sell,  and  if  the  broad  general  principle 
be  adopted,  that  the  power  of  sale  is  an  ordinary  incident  to  the 
mortgage,  the  logical  result  would  be  that  a  power  of  mortgaging 


[(a)  Re  Wehh ;  Leedham  v.  Patchett, 
63  L.  T.  N.S.  545.] 

(b)  Rendleslmm  v.  Meiix,  14  Sim. 
249  ;  [and  see  Binnie  v.  Broom,  14 
App.  Cas.  576,  588,  where  Lord 
Watson  said,  "All  that  the  law  re- 
quire,? from  a  trustee  who  has  power 
to  sell  and  borrow  is  that  he  shall 
follow  the  dictates  of  ordinary  pru- 
dence in  adopting  theone  course  or  the 
other  ;  and  the  question  whether  lie 
did  or  did  not  act  prudently  is  one  of 
fact  which  must  be  solved  according 
to  the  circumstances  of  each  case  "]. 


(c)  Drake  v.  Whitmore,  5  De  G.  & 
Sm.  619  ;  [and  see  Be  Hollomni,  60 
L.  T.  N.S.  46  ;  37  ^Y.  R.  77]. 

{d)  Clarke  v.  Royal  Panopticon,  4 
Drew.  26  ;  but  see  Rusnell  v.  Plaice,  18 
Beav.  21  ;  Leigh  v.  Lloyd,  2  De  G.  J. 
&  S.  330  ;  35  Beav.  445  •  Be  Chaviier's 
mil,  8  L.  R.  Eq.  569. 

(e)  J!e  Ohawner's  IJ'ill,  8  L.  R.  Eq. 
569. 

(/)  Bridges  v.  Longman,  24  Beav. 
27  ;  and  see  Cook  v.  Dawson,  29  Beav. 
128. 
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alone  authorises  a  mortgage  with  a  power  of  sale.  Of  course 
where  the  Court  has  jurisdiction  to  raise  money  out  of  an  estate, 
as  for  payment  of  debts,  it  may  either  direct  a  sale,  or  a  mortgage 
with  a  power  of  sale  (a),  and  an  executor  is,  for  the  purposes  of 
paying  debts,  regarded  as  the  absolute  owner,  and  may  therefore 
either  sell  or  mortgage  or  give  a  mortgage  with  a  power  of  sale  (6). 
[Since  the  Conveyancing  and  Law  of  Property  Act,  1881  (c), 
mortgagees,  where  the  mortgage  is  made  by  deed,  have  by  virtue 
of  the  Act  a  power  of  sale  vested  in  them  ;  and  it  is  conceived  that, 
as  by  the  66th  section  of  the  Act,  a  power  of  sale  in  the  form 
contained  in  the  Act  is  in  effect  declared  to  be  a  proper  power  to 
be  contained  in  a  mortgage  deed,  it  can  hardly  be  contended  that 
a  power  to  mortgage  does  not  now  authorise  the  insertion  of  a 
power  of  sale  in  the  mortgage  deed.] 

16.  If  an  equity  of  redemption  be  vested  in  trustees  for  sale  Sale  of  equity  of 
with  a  direction  to  apply  the  proceeds  in  discharge  of  the  mort-  ^^  ^"^  '""■ 
gage  and  pay  the  balance  to  the  settlor,  the  trustees,  notwith- 
standing the  direction  to  discharge  the  mortgage,  may  sell  suhject 

to  it  (d). 

17.  A  power  to  trustees  to  sell  will  not  authorise  a  partition,  a  pov;ei  of  sale 
and  it  was  long  considered  doubtful   whether   a  power   to  sell  a"pirtition*'^°"^^ 
and  exchange  would  do  so  (e),  [but  it  has  recently  been  decided 

that  under  the  usual  power  of  sale  or  exchange  a  partition  can 
be  effected  (/),  and  this  decision  is  not  likely  to  be  disturbed. 

18.  Prior  to   the   Settled   Land   Act,  1882,]   in   settlements  of  Effect  of  usual 
real  estate  a  mwer  of  sale  was  usually  given  to  trustees,  to  be  ^eTtlements  "^ '" 
exercised  with  the  consent  of  the  tenant  for  life,  with  a  direction 

to  lay  out  the  proceeds,  with  all  convenient  speed,  in  another 
purchase,  and  in  the  meantime  to  invest  them  upon  some  proper 
security.  For  determining  upon  what  occasions  the  trustees 
would  be  justified  in  proceeding  to  a  sale,  it  will  be  proper  to 
notice,  in  the  words  of  Lord  Eldon,  the  intention  of  the  settle- 
ment in  so  framing  the  power : — "  The  object  of  the  sale,"  he 
said,  "must  be  to  invest  the  money  in  the  purchase  of  another 
estate,  to  be  settled  to  the  same  uses,  and  the  trustees  are  not  to 

(n)  lieJhy  V.  Ooolitig,  23  Beav.  418.  467  ;    Attorney- General   v.    Hamilton, 

(h)  Gruihshanlc  y.  JDuffin,  13  L.  R.  1  Madd.    214]  ;   Brassey  v.  Ghalmers, 

Eq.  555 ;  and  see  Earl  Vane  v.  Eigden,  16  Beav.  223  ;  4  De  G.  M.  &  G.  528  ; 

5  L.  K.  Ch.  App.   663  ;    [Thome  v.  Bradshaw  v.  Faiv,  2  Jur.  N.S.  247  ; 

Tlioriw,  (1893)  3  Ch.  196].  3  Dreiv.  534. 

[(c)  44  &   45   Vict.   c.    41,   ss.    19,  [(/)  It':  Frith  and  Osborne,  Z  C\\.T>. 

20.J  618,  and  see  Doe  v.  Spencer,  2  Exch. 

(d)  Manser  v.  Dix,  8  De  G.  M.  &  G.  752  ;  Ahel  v.  Heathcote,  4  Bro.  C.  C. 

703.  278  ;  2  Ves.  98.] 

[(e)  M'Queen  v.  Farquhar,  11  Ves. 
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be  satisfied  with  probability  upon  that,  but  it  ought  to  be  with 
reference  to  an  object  at  that  time  supposed  practicable,  or,  at 
least,  this  Court  would  expect  some  strong  purpose  of  family 
prudence  justifying  the  conversion,  if  it  is  likely  to  continue 
money"  (a).  Sir  W.  Grant  is  said  to  have  concurred  in  the 
same  sentiments  (b),  so  that  clearly  the  trustees  as  between  them 
and  their  cestuis  que  trust  would  not  be  justified  in  selling  to 
gratify  the  caprice  or  promote  the  exclusive  interest  of  the 
tenant  for  life.  It  might  happen  that  particular  circumstances 
might  call  for  an  immediate  sale,  as  where  an  extremely 
advantageous  offer  is  made,  or  there  is  a  prospect  of  great  deteriora- 
tion by  abstaining  from  exercising  the  power ;  but,  generally  speak- 
ing, the  trustees  ought  not  to  convert  the  estate  without  having 
another  purchase  in  view,  and  then  not  for  the  mere  purpose 
of  conversion,  but  in  the  honest  exercise  of  their  discretion,  for 
the  benefit  of  all  parties  claiming  under  the  settlement  (c). 
The  power  of  investing  the  proceeds  upon  some  security  in  the 
meantime  was  not  meant  to  authorise  the  continuance  of  the 
property  as  nioneij,  but  only  to  meet  the  exigencies  of  particular 
circumstances,  as  where  the  trustees  are  disappointed  of  the 
contemplated  new  purchase,  or  the  state  of  the  title  to  the  new 
purchase  leads  to  necessary  delay. 
Effect  of  the  19.  It  is  also  to  be  noticed  that  where  the  lands  have  been 

charged  by  the  tenant  for  life  under  the  Drainage  Acts,  and  the 
sale  is  made  subject  to  the  charge,  the  exercise  of  the  power  will 
confer  a  benefit  on  the  tenant  for  life,  for  hefore  the  sale  he  is 
bound  by  the  Acts  to  pay  not  only  the  interest  on  the  charge,  but 
also  part  of  the  principal,  but  after  the  sale  he  becomes  under  the 
settlement  tenant  for  life  of  the  whole  proceeds  {d). 
[At  the  request         [20.  Where  the  power  of  sale  was  given  to  the  trustees  "at 
tion  of  tenant  for  the  request  and  by  the   direction  of"  the   tenant  for   life,  the 
^'^^•1  Court  refused  to  restrain  a  sale,  although  no  immediate  reinvest- 

ment was  contemplated,  -being  of   opinion   that  the   tenant  for 
life  had  a  right  to  call  upon  the  trustees  to  sell,  and  that  they 
had  no  right  to  refuse  his  request  (e). 
[Settled  Land  21.  Under  the  Settled  Land  Act,  1882,  the  power  of  sale  is 

given  to  the  tenant  for  life,  and  may  be  exercised  by  him  without 

(a)  Mortloch  v.  Bidhr,  10  Ves.  308,  De  G.  &  Sm.  468  ;  [Jaques  v.  Wilson, 

.309.  W.  N.  1880,  p.  83]. 

(6)  Lord  Malion  v.  Earl  of  Stanhope,  [(rf)  As  to  sale  in  svicli  case  by  the 

cited  2  Sug.  Pow.  412.  tenant    for    life    under    the  Settled 

(c)  See  Cnogill  v.  Lord  Oxmantoimi,  Land    Acts,   see  Re    Lord    Straford, 

3  Y.  &  C.  369  ;   Watts  v.  Girdlestone,  (1896)  1  Cli.  235.] 

6  Beav.  188;   Marshall  v.  Sladden,  4  [{e)TIiomasv.Williams,24:Ch.'D.568.] 


Act.] 
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reference  to  any  prospective  reinvestment  of  the  pnrchase-money 
in  the  purchase  of  another  estate.  His  power  of  sale,  subject  to  the 
giving  of  certain  notices  (a),  may  be  exercised  by  him  on  any 
grounds  which  he  thinks  sufficient,  without  any  liability  on  his 
part  to  justify  the  grounds,  and  without  any  power  in  the 
trustees  of  the  settlement  or  in  the  Court  to  interfere  so  long 
as  the  power  is  honestly  and  properly  exercised  (&).  It  must, 
however,  be  borne  in  mind  that  the  tenant  for  life  is  under 
the  53rd  section  "  in  relation  to  the  exercise  of  any,  power 
under  the  Act>  to  be  deemed  in  the  position  and  to  have  the 
duties  and  liabilities  of  a  trustee  for  all  parties  entitled 
under  the  settlement,"  and  it  is  conceived  that  the  effect  of 
this  is  to  put  the  tenant  for  life  in  the  position  of  a  trustee 
with  a  power  of  sale  exercisable  in  all  respects  at  his  absolute 
discretion,  and  to  make  the  exercise  of  the  power  subject  to 
the  control  of  the  Court  in  all  cases  in  which  the  tenant  for 
life  is  influenced  by  improper  motives  (c). 

It  is  now  unnecessary  and  unadvisable  to  insert  a  power  of  [Power  of  sale  in 
sale  in  a  family  settlement  of  real  estate  ;  but  the  powers  arising  ^o^i™i!p"ga"y.] 
under  the  Act,  which  are  sufficient  for  any  ordinary  case,  should 
be  relied  on  (d). 

22.  Under  the  Extraordinary  Tithe  Redemption  Act,  1886,  a  [Extraordinary 
tenant  for  life  of  land  subject  to  an  extraordinary  charge  or  a  ^^'j^^^^^  ^^g"-. 
rent-charge  under  the  Act  may  sell  the  land  or  any  part  thereof, 

or  any  land  settled  to  or  on  the  like  uses  or  trusts,  and  apply 
the  proceeds  in  or  towards  redemption  of  the  charge  (e). 

23.  Where  trustees  were  empowered  to  sell  and  enfranchise  [Sale  with 
with  the  consent  of  the  person  for  the  time  being  entitled  as  ™"^™  •-' 
beneficial  tenant  for  life,  and  the  will  contained  a  direction  that 

no  repurchase  or  reinvestment  should  be  made  while  there 
should  be  any  person  entitled  as  beneficial  tenant  for  life  or 
tenant  in  tail  in  possession  and  of  the  age  of  twenty-one  years, 
without  the  previous  consent  of  such  person,  it  was  held  that 
the  trustees  could,  during  the  infancy  of  a  tenant  in  tail  in 
possession,  make  a  good  title  under  the  power  (/).] 

[(a)  45  &  46  Vict.  c.  38,  s.  45  ;  47  &  Act,  1882.] 

48  Vict.  c.  18,  s.  5.]  [(d)  As  to  the  powers  of  a  tenant 

[(b)  Wheehm-ightv.  lFaIker,9,'i  Ch.  D.  for  life  under  the  Act,  and  the  effect 

752.]  of  the  Act  generally,  see  post,  Chap. 

[(c)  As  to  the  control  of  the  Court  XXII.] 

over  the  exercise  of  powers,  see  post,  Ue)  49  &  50  Vict.  c.  54,  s.  6  (3).] 

Chap.  XXIV.  s.  2.    See  also  the  obser-  [(/)  Se  Sir  T.  Neave  and  Gliapman 

vations  in  Whedwi-igU  v.  Walker,  23  and   Wren,  49  L.  J.  N.S.  Ch.  642  ; 

Ch.  D.  759,  which  seem  not  to  give  43    L.    T.    N.S.    152  ;     28    W.    R. 

full  effect  to  s.  53  of  the  Settled  Land  976.] 
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Sale  at  request 
of  a  parcy. 


[Deferred  power 
of  sale.] 


[Concurrence  of 
beneficiaries.] 


Trustees  for  sale 
of  a  limited 
interest  in  an 
estate  or  of  an 
aliquot  part  of 
an  estate. 


Trustees  for  sale  at  the  request  and  by  the  direction  of  another 
party,  to  be  testified  in  writing,  &c.,  cannot  obtain  a  decree  for 
specific  performance  without  first  proving  that  the  contract  was 
entered  into  at  such  request  and  by  such  direction,  and  that  such 
request  and  direction  have,  either  before  or  since  the  contract, 
been  testified  by  the  requisite  writing  {a).  Nor  if  trustees 
have  a  power  of  selling  or  leasing  at  the  written  request  of 
another,  will  the  Court  enforce  a  contract  without  such 
request,  though  it  is  alleged  that  there  was  part  performance  by 
the  trustees  and  by  the  person  whose  request  was  necessary,  and 
that  it  is  therefore  a  case  where  a  mere  parol  contract  is 
sufficient  (&). 

[24.  Where  trustees,  who  had  no  power  of  sale  until  the  death 
of  an  existing  tenant  for  life,  entered  into  a  contract  for  sale,  the 
purchaser  was  justified  in  objecting  to  the  title,  and  could  not 
be  compelled  to  carry  out  the  sale  by  entering  into  a  new  con- 
tract with  the  tenant  for  life  under  the  powers  of  the  Settled 
Land  Acts  (c).  And  in  a  similar  case  where,  after  the  time  for 
completion  had  expired,  and  the  contract  had  been  repudiated 
by  the  purchaser,  the  trustees  offered  to  procure  the  con- 
currence of  the  beneficiaries,  it  was  held  that  such  offer  came 
too  late  {d) ;  but  where  the  trustee,  having  no  power  of  sale,  had 
entered  into  the  contract  for  sale  at  the  written  request  of  the 
tenant  for  life  and  all  the  other  beneficiaries,  it  was  held  that 
he  could  make  a  good  title  (e).] 

25.  If  an  estate  be  vested  in  trustees  upon  trust  for  A.  for  life, 
and  on  the  decease  of  A.  to  sell,  the  trustees  have  no  power  to  sell 
during  the  life  of  A.,  however  beneficial  it  may  be  to  the  parties 
interested  in  the  trust  (/).  But  if  an  estate  be  devised  to  A.  for 
life,  and  after  her  decease  to  trustees  upon  trust  to  sell  "  as  soon 
as  conveniently  may  be  after  the  testators  decease,"  the  trustees, 
with  the  concurrence  of  A.,  can  make  a  good  title  {g) ;  and  if    the 

been  able  to  show  that  thebeneficiaries 
did  in  fact  consent  to  join,  and  an 
opprortunity  had  been  given  of  in- 
vestigating their  title,  and  it  had  been 
shown  that  they  would  concur  in 
reasonable  time,"  it  was  by  no  means 
clear  that  the  vendors  might  not  have 
enforced  the  contract.] 

[(e)  Hi'  Baker  nnil  Selmoii'.t  Ci'iitrart, 
(1907)  1  Ch.  238.] 

(/)  Johnston  v.  Baber,  8  Beav.  233  ; 
Blacidoir  V.  Lairs,  -2  Hare,  40  ;  Mosley 
V.  Hide,  17  Q.  B.  91  ;  Want  v.  StalU- 
hr(is.%  8  L.  R.  Ex.  175. 

{g)  Mills  V.  Dugmore,  30  Beav.  104. 


(o)  Adams  v.  Broke,  1  Y.  &  C.  C.  0. 
627;  Sykes  v.  Sheard,  33  Beav.  114; 
see  the  decree  at  the  foot  of  the  case  ; 
and  see  Blackwood  v.  Borrowes,  2  Conn. 
&  Laws.  459. 

(6)  PhillijK  V.  Kdirards,  33  Beav. 
440. 

[(c)  Ri'.  Bryant  and  Jlnntinglumi's 
Contract,  44  Ch.  D.  (C.  A.)  218  ;  but  see 
s.  16  of  the  Settled  Land  Act,  1890.] 

[(d)  Be  Head's  Trustees  and  Mar- 
donald,  45  Ch.  IJ.  (C.A.)  311,  where 
Fry,  L.J.,  intimated  that  if  the  offer 
had  been  made  "  at  an  early  stage  of 
the  proceedings,  and  if  the  trustees  had 
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tenant  for  life  and  the  trustees  in  remainder  sell  for  one  entire 
sum,  it  has  been  held  that  the  purchaser  will  get  a  good  title, 
and  the  tenant  for  life  and  the  trustees  may  agree  amongst 
themselves  how  the  purchase-money  is  to  be  apportioned,  or  if 
they  cannot  agree  it  will  be  apportioned  by  the  Court  (a) ;  [and 
the  same  principle  was  applied  where  the  trustees  of  a  reversion 
expectant  on  a  lease  concurred  with  the  owner  of  the  lease  in 
selling  the  fee  (5)].  And  generally  trustees  for  sale  of  any  aliquot 
part  of  an  estate  may  join  in  a  sale  of  the  whole  estate  for  one 
entire  sum,  and  the  purchase-money,  as  amongst  the  respective 
owners,  may  be  left  to  be  apportioned  as  before  (c) ;  [and  by 
sect.  13  of  the  Trustee  Act,  1893  (d),  where  a  trust  for  sale  or 
power  of  sale  created  by  an  instrument  coming  into  operation 
after  the  31st  of  December,  1881,  is  vested  in  trustees,  they  may, 
in  the  absence  of  the  expression  of  a  contrary  intention,  concur 
with  any  other  person  in  selling  all  or  any  part  of  the  property]. 
Where  a  testator's  estate  was  under  administration  by  the  Court, 
and  a  house,  part  of  that  estate,  was  put  up  for  sale  with 
another  house  which  was  comprised  in  the  testator's  marriage 
settlement,  in  one  lot,  and  the  trustees  of  the  settlement  had 
leave  to  attend,  it  was  held  that  as  the  sale  of  the  entirety  was 
beneficial,  a  good  title  could  be  made,  and  that  the  purchase- 
money  could  be  apportioned  in  chambers  (e).  But  a  purchaser 
cannot  be  compelled  to  accept  such  a  title  if  the  separate  interests 
of  the  cestuis  que  trust  in  such  a  joint  sale  be  not  brought  to  the 
sale  with  every  advantage,  or  if  the  nature  of  the  case  be  such 
that  the  purchase-money  will  not  admit  of  apportionment  upon 
any  intelligible  principle  (/). 

26.  Where  an  estate  is  vested  in  several  trustees  upon  trust  to  Trust  for  sale 
raise  a  sum  by  sale  or  mortgage,  and  one  of  the  trustees  dies,  the  survives, 
survivors  or  survivor  may  sell  or  mortgage,  unless  there  be  words 
in  the  settlement  which  expressly  declare  that  the  trust  shall 
not  be  exercised  by  the  survivors  or  survivor,  for  the  execution 
of  a  trust  is  not  regarded  in  the  same  light  as  that  of  a  power ; 
but  the  presumption  is  that,  as  the  estate,  so  the  discretionary 

(a)  aarl  v.  Seymour,   7  Sim.  67  ;  44  &  45  Vict.  c.  41.] 
[and  see  Re  Cooper  and  Allen's  Con-  (e)  Cavendish  v.  Cavendish,  10  L.  R. 

tract,  4  Ch.  D.  802].  Ch.  App.  319.     [As  to  the  power  of 

[(6)  Morris  v.  Debenham,  2  Ch.  D.  trustees  to  grant  a  lease  of  two  estates 

540.]  held  iipon  different  trusts,  see  Tolson 

(c)  See  M'Carogher  v.  Whieldon,  34  v.  Sheard,  5  Ch.  D.  (C.A.)  19.] 
Beav.l07;[andsee&Parferawd£eec7i's  (/)  Rede  v.  Okes,  32  Beav.  555  ;  10 

Contract,  55  L.J.  Ch.  815  ;  56  lb.  358].  Jur.  N.S.  1246  ;  [4  De  G.  J.  &  S.  505. 

[{d)  56  &  57  Vict.  c.  53,  replacing  See  Re   Cooper  and  Allen's   Contract, 

s.  35  of  the  Conveyancing  Act,  1881,  4  Ch.  D.  802]. 


510 


TRUSTEES    FOR    SALE 


[CH.  XVIII.  S.   1 


Though  there 
be  a  power  to 
appoint  new 
trustees. 


Power  of  sale  in 
a  mortgage. 


Lord  Cranworth's 
Act. 


part  of  the  trust  passes  to  the  survivors  or  survivor  (a).  The 
objection  is  sometimes  taken  that  where  there  is  a  power  of 
appointment  of  new  trustees,  and  one  of  the  trustees  has  died 
and  a  new  trustee  has  not  been  substituted,  the  survivor  is 
incompetent  to  execute  a  valid  conveyance.  But  though  a 
proviso  for  appointment  of  new  trustees  may  certainly  be  so 
framed  that  the  execution  of  the  trust  should,  until  a  new  trustee 
has  been  substituted,  remain  in  suspense  (6),  yet  the  clause,  as 
usually  penned  in  settlements  [and  as  framed  in  sect.  31  of  the 
Conveyancing  and  Law  of  Property  Act,  1881,  and  in  sect.  10 
of  the  Trustee  Act,  1893,  which  has  been  substituted  for  that 
section],  is  considered  by  the  Courts  to  be  merely  of  a  directory 
character  (c). 

27.  In  a  mortgage  to  two  persons  to  secure  a  joint  advance 
with  a  power  of  sale  to  "  them,  their  heirs  and  assigns,"  if  one 
dies,  the  survivor  may  sell  {d) ;  and  in  a  mortgage  to  A.  in  fee, 
with  a  power  of  sale  to  him,  "  his  heirs,  executors,  administrators 
or  assigns,"  the  administrator  of  the  assign  of  A.,  though  the 
legal  estate  of  the  lands  be  not  in  himself,  but  in  a  trustee  for 
him  under  a  conveyance  from  the  heir  of  the  assign,  is,  together 
with  such  trustee,  an  assign  within  the  meaning  of  the  power, 
and  can  therefore  sell  (e).  And  it  does  not  vitiate  the  sale,  that 
part  of  the  purchase-money  is  left  on  mortgage  of  the  estate, 
but  the  mortgagee  is  answerable  for  the  whole  amount  to  the 
mortgagor  (/). 

28.  By  23  &  24  Vict.  c.  145,  as  to  mortgages  hy  deed  created 
since  28th  August,  1860,  and  where  the  security  did  not  speak 
to  the  contrary,  any  mortgagee,  though  his  security  contained  no 
power  of  sale,  might,  when  the  principal  sum  had  been  in  arrear 
for  twelve  months,  or  the  interest  for  six  months,  or  there  had 
been  any  default  by  the  mortgagor  in  insuring,  proceed  to  a 
sale,  after  six  months'  notice,  and  sign  a  valid  receipt  for  the  pur- 
chase-money {g).      [But  this  has  been  repealed  as  to  instruments 


{a)  Lane  v.  TJehenlmm,  11  Hare,  188  ; 
[Be  Bacon,  (1907)  1  Ch.  475.  But 
as  to  powers  or  trusts  under 
instruments  subsequent  to  31st 
December,  1881,  see  the  Trustee  Act, 
1893  (56  &  57  Vict.  c.  53),  s.  22.] 

(6)  See  Foley  v.  TVontner,  2  J.  &  AV. 
246. 

(c)  See  ante,  p.  294. 

(d)  Hind  v.  Poole,  1  K.  &  J. 
383. 

(e)  Saloway  v.  Straiobridge.  1  K.  & 
J.  371  ;  7  De  G.  M.  &  G.  594. 


(/)  Da-ceij  V.  Durraid,  1  De  G.  &  J. 
535  ;  [Bettyes  v.  Maynard,  49  L.  T. 
N.S.  389;  reversing"  ,S'.  C.  46  L.  T. 
N.S.  766]. 

(n)  23  &  24  Virt.  c.  145,  ss.  11-16  ; 
and  s.  35.  [An  equitable  mortgagee 
in  fee,  by  deed  made  before  1882, 
exercising  the  power  of  sale  conferred 
by  23  and  24  Vict.  i;.  145,  can,  under 
s.  15  of  that  Act,  convey  the  legal 
estate,  if  it  was  in  the  mortgagor  at 
the  date  of  the  mortgage  ;  Ee  Solomon 
and  Meagher,  40  Ch.  D.  508.] 
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executed  after  the  31st  of  December,  1881,  aud  its  place  supplied  [u  &  45  Vict. 
as  to  such  instruments  by  the  Conveyancing  and  Law  of  Pro-''' 
perty  Act,  1881,  which  gives  to  mortgagees  of  property  generally, 
whether  real  or  personal,  where  the  mortgage  is  by  deed,  and 
no  contrary  intention  is  expressed  in  the  instrument,  power 
to  sell  the  mortgaged  property  when  the  mortgage  money  has 
become  due;  but  the  power  is  not  to  be  exercised  unless  and 
until — 

(1)  Notice  requiring  payment  of  the  mortgage  money  has  been 
given,  and  default  made  in  payment  for  three  months ;  or 

(2)  Some  interest  has  been  in  arrear  for  two  months  after 
becoming  due ;  or 

(3)  There  has  been  a  breach  on  the  part  of  the  mortgagor  of 
some  provision,  contained  in  the  mortgage  deed  or  in  the  Act, 
other  than  and  besides  a  covenant  for  payment  of  the  mortgage 
money  or  interest  thereon  (a).] 

29.  As  a  trustee,  like  any  ordinary  vendor,  is  bound  to  make  Trustees  must 
the  purchaser  a  good  title  (&),  it  would  be  prudent  before  pro- 1^^^^  *  ^°° 
ceeding  to  the  execution   of  the  trust,  to  take  the   opinion   of 

counsel  whether  a  good  title  can  be  deduced.  Should  the  con- 
tract for  sale  be  unconditional  and  the  title  prove  bad,  the 
purchaser,  in  a  suit  for  specific  performance,  would  have  his  costs 
against  the  trustee  (c),  though  the  trustee,  where  his  conduct 
was  excusable,  might  charge  them  upon  the  trust  estate  under 
the  head  of  expenses. 

30.  If  trustees  have  a  power  of  sale  only,  they  cannot  sell  the  Timber, 
estate   separate   from  the   timber   standing   upon   it,  though  the 
tenant  for   life   be   without  impeachment   of   waste,  and   might 

have  cut  the  timber  previously  to  the  sale ;  and  a  sale  so  effected 
is  absolutely  void  (d),  unless  it  be  effected  subsequently  to  13th 
August,  1859,  when  it  may  be  confirmed  under  the  provisions  of 
a  legislative  enactment  in  that  behalf  (e). 

31.  It  is  conceived  that  no  distinction  exists  between  timber  Minerals. 
and  minerals,  for  both  until  severed  form  an  integral  part  of  the 
property.    And  it  was  accordingly  decided  that  the  surface  could 

[(a)  44  &  45  Vict.  c.  41,  ss.  19,  20,  (e)  Law  of   Property  Amendment 

71.]  Act,  1859  (22  &  2.3  Vict.  c.  35),  s.  13. 

(b)  TFliite  v.  Foljambe,  11  Ves.  [See  David.  Conv.  Vol.  III.  p.  295.  As 
343,  345,  per  Lord  Eldon ;  and  see  to  the  power  of  a  tenant  for  life  im- 
M'Donald  v.  Hanson,  12  Ves.  277.  peachable  for  waste  with  the  consent 

(c)  Edwards  v.  Harvey,  G.  Coop.  40.  of  the  trustees  of  the  settlement  to 

(d)  Qholmeley  v.  Paxton,  3  Bing.  cut  and  sell  timber  under  the  !-!ettled 
207  ;  5  Bing.  48  ;  8.  G.  mm.  Gockerell  Land  Act,  1882,  see  s.  35  of  that  Act, 
V.  Gholmeley,  10  B.  &  C.  654  ;  3  Russ.  and  post.  Chap.  XXII.l 

565  ;  1  R.  &  M.  418  ;  1  CL  &-  Fin.  60. 
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Confirmation  of 
Sales  Act,  1862. 


[Sale  of  land  or 
minerals  separ- 
ately under 
Trustee  Act, 
1893.] 


not  be  sold  apart  from  the  minerals  («).  However  by  25  &  26 
Vict.  c.  108,  provisions  were  made  authorising  such  sales  in  the 
future  with  the  previous  sanction  of  the  Court  of  Chancery,  to  be 
obtained  on  petition  (h),  and  for  confirming  such  sales  made  in  the 
past,  [and  now  under  the  Trustee  Act,  1893  (c),  sect.  44,  as  amended 
by  subsequent  legislation  {d),  where  a  trustee  or  other  person  (e)  is, 
for  the  time  being,  authorised  to  dispose  of  land  by  way  of  sale,  ex- 
change, partition,  or  enfranchisement,  the  High  Court  may  sanction 
his  so  disposing  of  the  land  with  an  exception  or  reservation  of  any 
minerals,  and  with  or  without  rights  and  powers  of  or  incidental 
to  the  working,  getting,  or  carrying  away  of  the  minerals,  or  so 
disposing  of  the  minerals,  with  or  without  the  said  riglits  or 
powers,  separately  from  the  residue  of  the  land;  and  any  such 
trustee,  or  other  person  (e),  with  such  sanction  previously 
obtained,  may,  unless  forbidden  by  the  instrument  creating  the 
trust  or  direction,  from  time  to  time,  without  any  further  applica- 
tion to  the  Court,  so  dispose  of  any  such  land  or  minerals ;  but 
nothing  in  the    section  is  to    derogate    from  any  power  which  a 


(a)  BucJdey  v.  Howell,  29  Beav.  546 ; 
as  to  sales  under  the  Settled  Estates 
Act,  see  Ee  Mallin,  3  Gift'.  126  ;  [Be 
Mihoard's  Estate,  6  L.  R.  Eq.  248].  In 
settling  lands  where  there  are  minerals, 
it  has  been  found  convenient  to  enable 
the  trustees  for  sale  "  as  to  any  of  the 
premises  under  which  minerals  may 
lie,  to  sell  the  surface  apart  from 
the  minerals,  or  to  sell  the  minerals 
together  with,  or  apart  from,  the 
surface,  and  to  grant  or  reserve  such 
rights  of  way  as  in-stroke  or  out- 
stroke,  and  any  other  easements  in, 
upon,  over,  or  under  any  of  the  said 
premises  as  may  be  necessary  or  desir- 
able for  the  winning,  working,  storing, 
selling,  and  carrying  away  of  any  such 
minerals."  [But  see  now  the  Trustee 
Act,  1893,  s.  44,  sup.] 

(b)  Where  the  power  of  sale  was  in 
the  trustees,  with  the  consent  of  the 
tenant  for  life,  it  was  held  that  a 
petition  by  the  trustees  must  be  served 
on  the  tenant  for  life,  but  not  on  the 
remainderman  ;  Re  Pryse's  Estate,  10 
L.  R.  Eq.  531  ;  [Be  Nagle's  Trusts,  6 
Ch.  D.  104  ;  ]  and  the  sanction  of  the 
Court  being  requiredfortheprotection 
of  the  beneficiaries,  they  were  to  be 
served  ;  Re  Brown's  Trust  Estate,  9 
Jur.  N.S.  349  ;  Be  Palmer's  Will,  13 
L.  E.  Eq.  408  ;  [and  a  petition  by 
mortgagees  was  to  be  served  on  the 


mortgagor  ;  see  Re  Hirst's  Mortgage, 
45  Ch.  D.  263.  "Where  trustees  had 
an  absolute  power  of  sale,  Kay,  J., 
did  not  require  service  on  the  infant 
beneficiaries,  but  observed  that  it 
might  in  some  cases  be  expedient  to 
require  such  service  ;  Re  Wadsworth, 
W.  N.  1890,  p.  143 ;  and  seeiJe  Skinner, 
W.  N.  1896,  p.  68,  where  service  on  a 
beneficiary  out  of  the  jurisdiction  and 
known  to  object  to  a  sale  was  dispensed 
with,  and  an orderauthorising  separate 
sale  of  the  copyhold  interest  in  surface 
and  minerals  made  according  to  the 
form  in  Re  TVillway,  Seton,  6th  ed.  pp. 
1 749, 1 750 ;  but  see  Re  Hardstaff,  W.  N. 
(1899)  256,  where  Stirling,  J"., required 
that  the  petition  should  be  served  on 
children  of  the  tenant  for  life  entitled 
in  remainder.  In  Re  Hallotce's  Trusts, 
(1906)  1 1.  E.  526,  the  Court  in  Ireland 
made  the  order  without  entering  into 
the  question  whether  the  sale  by  the 
trustees  was  beneficial.] 

[(c)  56  &  57  Vict.  c.  53.] 

[(rf)  Trustee  Act,  1894,(57  &  58  Vict, 
c.  10)  s.  3.] 

[(e)  These  words  were  inserted  by 
the  Act  of  1894.  The  like  words  in 
the  Act  of  25  &  26  Vict.  c.  108,  were 
held  tocomprisemortgagees ;  Re  Beau- 
mont's Mortgage  Trusts,  12  L.  R.  Eq. 
86  ;  Re  Wilkinson's  Mortgaged  Estates, 
13  L.  R.  Eq.  634.] 
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trustee  may  have  under  the  Settled  Land  Acts,  1882  to  1890, 
or  otherwise. 

32.  In  the  case  of  a  sale  by  the   tenant   for  life  under  the  [Sale  of  land 
Settled  Land  Act,  1882,  the  sale  may  be  made  either  of  land  ^^*^'^7g\^tj^^'^^' 
with  or  without  an  exception  or  reservation  of  all  or  any  of  the  Land  Act,  1882.] 
mines  and  minerals  therein,  or  of  any  mines  and  minerals,  and 

in  any  such  case  with  or  without  a  grant  or  reservation  of 
powers  of  working,  wayleaves  or  rights  of  way,  rights  of  ■  water 
and  drainage,  and  other  powers,  easements,  rights  and  privileges 
for  or  incident  to  or  connected  with  mining  purposes,  in  relation 
to  the  settled  land,  or  any  other  land  (a).  During  the  minority 
of  the  tenant  for  life,  or  person  having  the  powers  of  a  tenant 
for  life,  this  power  may  be  exercised  by  the  persons  who  are 
trustees  of  the  settlement  for  the  purposes  of  the  Act,  if  any,  and 
if  there  are  none,  then  by  such  persons  as  the  Court  may  direct  (6).] 

33.  If  lands  be  devised  to  trustees  in  trust  to  sell  for  payment  wliere  the  estate 
of  debts,  and,  subject  to  that  charge,  are  given  to  A.  for  life  with-  "nibCT'otnnot  be 
out    impeachment   of  waste,   with   remainders   over,   the   trustees  sold  separately. 
must  not  raise  the  money  by  a  sale  of  timber,  which  would  be  a 

hardship  on  the  tenant  for  life,  but  by  a  sale  of  part  of  the  estate 
itself;  and  should  they  have  improperly  resorted  to  a  fall  of 
timber,  the  tenant  for  life  would  have  a  charge  upon  the  lands 
to  the  amount  of  the  proceeds  (c). 

34.  If  a  fund  be  subject  to  the  ordinary  trusts  of  a  marriage  Implied 
settlement,  with  a  power  of  varying  securities  and  of  selling  out  '''=°°°v™s"^'^' 
any  part  thereof  and  investing  the  proceeds  on  a  purchase  of  a 
freehold  estate   to  be  held  "  upon  such  trusts  as  will  best  and 

nearest  correspond  with  the  trusts  thereinbefore  declared"  of 
the  securities  sold  out  (being  trusts  for  the  benefit  of  the  parents 
and  issue),  and  with  a  direction  that  the  purchase  to  be  so  made 
shall  be  "'  deemed  personal  estate  for  all  the  purposes  of  the 
settlement,  and  go  accordingly,"  but  without  a  general  receipt 
clause,  a  trust  for  reconversion  is  implied,  and  the  trustees  can 
sell  and  sign  a  valid  receipt  (c[). 

[Trustees  of  personal  estate,  whose  trust  authorises  them  to 
call  in  the  trust  property,  and  invest  the  proceeds  and  vary  the 
investments,  have  an  implied  power  of  sale  over  real  estate 
covenanted  to  be  settled  upon  similar  trusts  (e).] 

[(a)  45  &  46  Vict.  c.  38,  s.  17.]  (d)  Tait  v.  Lathbury,  35  Beav.  112  ; 

[(6)  45  & -46  Vict.  c.  38,  s.  60;  and  and  see  Master  v.   De   Groismar,   11 

see  Be  Duke  of  Neivcastle's  Estates,  24  Beav.  184. 

Ch.  D.  129.]  [(e)    Be    Garnttt    Orme    and    Har- 

(c)  Dailies  v.  Wescombe,  2  Sim.  425,  greaves'  Contract,  25  Ch.  D.  595.] 

2k 
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Sale  may  be  by 
private  cuntraot 
of  by  auction. 


Sale  railst  not  be 
delegated. 


If  the  sale  be  by 
auction,  proper 
advertisements 
must  be  given. 


35.  The  sale  may  be  conducted  by  imhlic  auction  or  private 
contract i  as  the  one  or  the  other  mode  may  be  most  advantageous 
according  to  the  circumstances  of  the  case  (a),  and  of  course  it 
is  not  an  essential  preliminary  to  a  sale  by  private  contract 
that  the  trustees  should  have  previously  attempted  a  sale  by 
auction,  or  even  have  inserted  a  public  advertisement  that  the 
property  was  for  sale  (6).  And-  it  was  held  under  the  old 
Insolvent  Debtors'  Act,  7  Geo.  4.  c.  57,  sect.  20,  directing  a  sale 
by  auction,  that  the  assignees  of  the  insolvent  might  sell  a  real 
estate  by  private  contract,  after  an  ineffectual  attempt  to  dispose 
of  it  by  auction  (c).  And,  again,  though  the  subsequent  Insolvent 
Debtors'  Act,  1  &  2  Vict.  c.  110,  sect.  47,  directed  the  assignees 
of  insolvents  to  sell  "in  such  manner  "  as  the  major  part,  in  value, 
of  the  creditors  should  direct,  yet  in  a  case  where  the  creditors 
resolved  that  there  should  be  a  reserved  bidding  of  325^.,  and 
the  assignees  sold  by  auction  for  310^.,  it  was  held  that  the  clause 
was  merely  directory,  and  that  the  deviation  from  the  resolution 
of  the  creditors  did  not,  therefore,  vitiate  the  sale  {d). 

36.  The  trustee  cannot  without  responsibility  delegate  the 
trust  for  sale  (e);  but  there  is  no  objection  to  the  employment 
of  agents  by  him,  where  such  a  course  is  comformable  to  the 
common  usage  of  business,  and  the  trustee  acts  as  prudently 
for  the  cestuis  que  trust  as  he  would  have  done  for  himself  (/). 
But  an  agent  for  sale  must  not  be  allowed  to  receive  the  purchase- 
money  {g) ;  [and  an  agent  should  not  be  employed  to  do  anything 
out  of  the  ordinary  scope  of  his  business  C/i)]. 

37.  If  the  trustee  think  a  sale  by  auction  the  more  eligible 
mode,  he  must  see  that  all  proper  advertisements  are  made,  and 
due  notice  given.     It  was  ruled  in  an  old  case  (i)  that  a  cestui 

{a)  See  Ex  parte  Dunman,  2  Rose, 
66  ;  Ex  parte  Hurly,  2  D.  &  C.  631 ; 
Ex  parte  Ladbroke,  1  Mont.  &  A.  384  ; 
Davey  v.  Durrani,  1  De  G.  &  J.  535. 
As  to  trusts  created  since  28tli  Aug. 
1860,  the  legislature  has  now  enacted 
to  this  effect,  unless  the  settlement 
direct  to  the  contrary  ;  23  &  24  Vict, 
c.  145,  s.  1 ;  [(repealed  by  Settled  Land 
Act,  1882  (45  &  46  Vict.  c.  38),  s.  64, 
as  to  which  see  post,  p.  515,  note  (/) ; 
Trustee  Act,  1893,  (56  &  57  Vict.  c. 
53),  s.  13]. 

(6)  See  Davey  v.  Durrant,  1  De  G. 
&  J,  535  ;  and  see  Harper  v.  Hayes, 
2  Giff.  210  ;  2  De  G.  &  J.  542. 

(c)  Mather  v.  Priestman,  9  Sim.  352. 

(d)  Wright  v.  Maunder,  4  Beav. 
612  ;  and  see  Sidehotham  v.  Barring- 


ton,  4  Beav.  110. 

(e)  Hardwick  v.  Mynd,  1  Anst.  109. 

(/)  Ex  parte  Belchier,  Amb.  218  ; 
[Be  Speight,  22  Ch.  D.  (C.A.)  727  ;  9 
App.  Cas.  1  (nom.  Speight  v.  Gaunt) ;] 
and  see  Ord  v.  Noel,  5  Mad.  438  ; 
Bossiter  v.  Trafalgar  Life  Assurance 
Association,  27  Beav.  377  ;  \Be  Gas- 
quoine,  (1894)  1  Ch.  (C.A.)  470  ; 
Bohinson  v.  Harkin,  (1896)  2  Ch. 
415]. 

Kg)  As  to  appointing  a  solicitor  to 
be  agent  for  the  purpose  only  of  re- 
ceiving the  purchase-money,  see  post, 
p.  529J 

[(h)  Fry  v.  Tapson,  28  Ch.  D.  268, 
279,  280  ;  and  see  ante,  p.  375.] 

(i)  Pechel  v.  Fowler,  2  Anst.  549. 
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qvs  tntst  could  not,  by  alleging  the  want  of  these  preliminary 
steps,  obtain  an  injunction  against  the  sale ;  for  the  trustee  . 
being  personally  responsible  to  the  cestui  que  trust  for  any  con- 
sequential damage,  the  Court,  it  was  said,  could  not  regard  it 
as  a  case  of  irreparable  injury.  But  in  more  recent  cases  an 
injunction  has  been  granted,  it  being  the  clear  duty  of  the 
trustee  to  procure  for  the  cestui  que  trust  the  most  advantageous 
sale  (a). 

[38.  By  the  Trustee  Act,  1893,  sect.  13,  replacing  sect.  35  of  [p,ior  charges.] 
the  Conveyancing  and  Law  of  Property  Act,  1881,  as  to  trusts  or 
powers  created  since  31st  December,  1881,  and  unless  the  settle- 
ment otherwise  directs,  a  trustee  may  sell,  or  concur  in  selling,  all 
or  any  part  of  the  property  either  subject  to  prior  charges  or 
not  (6).] 

39.  A  trustee  may  sell  subject  to  any  reasonable  conditions  Conditions 
of  sale  (c),  but  would  not  be  justified  in  clogging  the  property  "^  ^*^®' 
with  restrictions  that  were  evidently  uncalled  for  by  the  state 
of  the  title  (d).  [Prior  to  the  recent  enactments  it  was]  usual, 
in  penning  a  trust  for  sale,  to  give  express  authority  to  the 
trustees  to  insert  special  conditions  of  sale;  [but]  as  to  trusts 
created  after  28th  August,  1860,  and  where  the  settlement  did 
not  otherwise  direct,  trustees  [were  axithorised  by  Lord  Cran- 
worth's]  Act  to  insert  such  special  or  other  stipulations,  either 
as  to  title  or  evidence  of  title  or  otherwise,  as  they  might  think 
fit  («).  [This  enactment  has  since  been  repealed  (/),  but  its 
place  had  been  previously  supplied  by  the  Conveyancing  and  Law 
of  Property  Act,  1881,  sect.  35,  now  replaced  by  the  Trustee  Act, 
1893  (g),  sect.  13,  which  provides  as  to  trusts  for  sale  and  powers 
of  sale  created  by  instruments  coming  into  operation  after  the  31st 
day  of  December,  1881,  that  a  trustee  may,  unless  the  instrument 
creating  the  trust  or  power  otherwise  provides,  sell  or  concur  with 
any  other  persons  in  selling,  subject  to  any  such  conditions  re- 
specting title  or  evidence  of  title  or  other  matter,  as  the  trustee 

(a)  Anon,  case,  6  Mad.  10  ;  Blenner-  629  ;  28  Ch.  D.  (C.A.)  586.] 

hassetv.  Day,  2  B.  &  B.  133.     As  to  re-  («)  23  &  24  Vict.  c.  145,  s.  2. 

straining  a  mortgagee  from  selling,  see  [(/)  45  &  46  Vict.  c.  38,  s.  64.     The 

Matthie  v.  Edwards,  2  Coll.  465  ;  S.  G.  repeal  is  not  to  affect  the  operation, 

on  apTpeal,  nomine  Jones  V.  Matthie,  11  effect,  or  consequence  of  any  instru- 

Jur.  504 ;  Jenkins  v.  Jones,  2  Giff.  99.  ment  executed  or   made  before   the 

[(6)  56  &  57  Vict.  c.  53.]  commencement    of    the    Act.      The 

(c)  Hobson  V.  Bell,  2  Beav.  17.  section  of  Lord  Cranworth's  Act  may 

(d)  Wilkins  v.  Fry,  2  Rose,  375  ;  therefore  be  called  in  aid  in  cases 
S.  G.  1  Mer.  268 ;  Bede  v.  Okes,  4  of  settlements  executed  after  28th 
DeG.  J.  &S.  505  ;  lOJnr.N.S.  1246;  August,  1860,  and  prior  to  31st 
Bance  v.  Goldingham,   8   L.    R.    Ch.  December,  1881.] 

App.  902 ;  [Dunn  v.  Flood,  ib  Ch.  D.  [{g)  56  &  57  Vict.  c.  53.] 
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thinks  fit.]  But  still  this  would  be  no  warrant  for  the 
introduction  of  stipulations  which  are  plainly  not  rendered 
necessary  by  the  state  of  the  title,  and  are  calculated  to  damp  the 
success  of  the  sale;  [as,  for  instance,  a  condition  limiting  the 
commencement  of  the  title  to  a  recent  date,  where  there  is  no 
difficulty  in  giving  the  earlier  title,  and  no  special  advantage  in 
withholding  it,  or  a  condition  making  all  recitals  in  the  abstracted 
documents  conclusive  evidence  of  the  matters  recited,  or  a 
condition  that  the  property  is  sold  subject  to  the  existing 
tenancies,  restrictive  covenants,  and  other  incidents  of  tenure 
(if  any)  when  there  are  no  such  tenancies  or  covenants  (a),  but 
the  opinion  was  expressed  that  a  condition  limiting  the  title  to  ten 
years  in  a  case  where  the  land  was  broken  up  into  small  lots,  and 
the  condition  was  inserted  for  the  purpose  of  saving  expense,  was 
reasonable  and  proper  under  special  circumstances  (6).  And] 
trustees  would,  it  is  conceived,  be  justified  in  inserting  a  condition, 
now  not  uncommon,  empowering  the  vendor,  if  unable,  or  un- 
willing, for  reasonable  cause,  to  remove  the  purchaser's  objection, 
to  cancel  the  contract.  Such  a  condition  may  be  depreciatory  at 
the  sale  itself  and  yet  beneficial  in  its  results  (c) ;  [it  is  not  to  be 
considered  as  giving  an  arbitrary  right  to  rescind,  but  some  reason- 
able ground  for  recission  must  be  shown  (d).  A  trustee  for 
sale  of  shares  is  not  necessarily  precluded  from  selling  part  of 
them  upon  an  agreement  by  him  to  vote  in  a  particular  way  at  a 
forthcoming  election  of  directors  (e). 

40.  Where  trustees  agreed  to  sell  property  subject  to 
conditions  of  such  a  nature  that  the  sale  could  be  impeached 
by  the  cestuis  que  trust,  the  Court  has  declined,  at  the  instance 
of  the  trustees,  to  enforce  the  contract  against  the  purchaser  (/); 
but  in  future,  by  virtue  of  the  provisions  of  the  Trustee  Act, 
1893  (g),  upon  any  sale  made  by  a  trustee  after  24th  December, 
1888,  no  purchaser  will  be  at  liberty  to  make  any  objection 
against  the  title  upon  the  ground  that  the  conditions  of  sale  were 

[(a)  Dunn  v.  Flood,  25  Ch.  D.  629  ; 
28  Ch.  D.  (C.A.)  586.] 

[(b)  Dunn  v.  Flood,  28  Ch.  D.  (C.A.) 
586.] 

(c)  Falkner  v.  Equitable  Rever- 
sionary Society,  4  Drew.  352. 


[(d)  Be  Jackson  and  Haden's  Con- 
tract, (1906)  1  Ch.  (C.A.)  412;  and  see 
Quinion  v.  Home  (1906)  1  Ch.  696, 
where  the  purchaser  asked  for  evi- 
dence that  the  trust  for  sale  had 
arisen,  and  the  trustee  not  having 
sufficient  information    proceeded   to 


annul  the  sale,  and  it  was  held  that 
the  annulment  was  unreasonable,  and 
the  purchaser  was  entitled  to  specific 
performance.] 

[(e)  Greemoell  v.  Porter,  (1902)  1 
Ch.  530.] 

[(f)  Dunn  V.  Flood,  25  Ch.  D. 
629  ;  28  Ch.  D.  (C.A.)  586  ;  and  see 
Dart.  V.  &  P.  6th  ed.,  pp.  83,  84, 199.] 

[(g)  56  &  57  Vict.  c.  53,  s.  14,  re- 
placing the  Trustee  Act,  1888  (51  & 
52  Vict.  c.  59),  s.  3,  sub-s.  3.J 
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depreciatory.  It  is  further  enacted  (a)  that  no  sale  made  after 
24th  December,  1888,  by  a  trustee  "  shall  be  impeached  by  any 
beneficiary  upon  the  ground  that  any  of  the  conditions,  subject  to 
which  the  sale  was  made,  may  have  been  unnecessarily  deprecia- 
tory, unless  it  also  appears  that  the  consideration  for  the  sale  was 
thereby  rendered  inadequate  " ;  and,  in  favour  of  purchasers, 
there  is  a  further  provision  (b)  that  after  the  execution  of  the  con- 
veyance no  such  sale  shall  be  impeached  upon  the  like  ground 
"  unless  it  appears  that  the  purchaser  was  acting  in  collusion 
with  the  trustee  at  the  time  when  the  contract  for  sale  was  made." 

41.  As  a  tenant  for  life  selling  under  the  powers  of  the  Settled  [^^  &  46  Vict. 
Land  Act,  1882,  is  by  sect.  53,  in  relation  to  the  exercise  of  the 

powers,  to  have  the  duties  and  liabilities  of  a  trustee,  it  is  con- 
ceived that  the  same  rules  with  regard  to  depreciatory  conditions 
apply  to  him  as  to  any  other  trustee.] 

42.  There  is  no  rule  to  prevent  the  trustees  from  selling  in  lots,  Selling  in  lots. 
should  the  auctioneer  or  other  experienced  person  recommend  it 

as  the  most  advisable  course  (c),  and  this  liberty  is  now  given  by 
express  enactment  as  to  trusts  created  since  28th  August,  1860, 
where  the  settlement  does  not  direct  the  contrary  (d). 

[43.  A  trustee  or  mortgagee  is  justified,  on  the  sale  of  a  pro-  [Cheque  for 
perty  of  large  value,  in  allowing  the  custom  of  auctioneers  to  ""^po^it-l 
accept  a  cheque  in   lieu  of   cash   for  the   deposit   to   be   acted 
upon,  and  will  not  be  held  guilty  of  negligence  if  the  cheque  be 
dishonoured  (e).] 

44.  Trustees  of  bankrupts  cannot  buy  in  at  the  auction  without  Buying  in. 
the  authority  of  the  creditors,  and  where  the  assignees  had  put 
up  the  estate  in  two  lots,  and  bought  them  in,  and  afterwards 
upon  a  re-sale  there  was  a  gain  upon  one  lot  and  a  loss  upon  the 
other,  the  balance  upon  the  whole  being  in  favour  of  the  estate. 
Lord  Eldon  compelled  the  assignees  to  account  for  the  diminution 
of  price  on  the  one  lot,  and  would  not  allow  them  to  set  off  the 
increase  of  price  on  the  other  lot  (/). 

[(a)  S.  14,  sub-s.  1.  As  the  difficulty  ]  881,  by  the  Conveyancing  Act,  1881 , 
of  proving  that  the  price  was  rendered  (44  &  45  Vict.  c.  41),  s.  35,  now  re- 
inadequate  would  in  general  be  very  placed  by  the  Trustee  Act,  1893  (56 
great,  the  protection  afforded  to  the  &  57  Vict.  c.  53),  s.  13.  As  to  the 
trustee  seems  sufficient.]  effect  of  the  repealing  clause,  see  ante, 

[(6)  S.  14,  sub-s.  2.]  p.  515,  note  (/).] 

(c)  See  Co.  Lit.  113a  ;  Ord  v.  Noel,  5  [{e)  Farrer  v.  Lucy  Hartland  il-  Co., 
Mad.438;  Ex  parte  Lewis,l  GL&  J.  69.  25  Ch.  D.  636  ;  31  Ch.  D.  (C.A.)  42.]  ■ 

(d)  23  &  24  Vict.  c.  145,  s.  1.  [Re-  (/)  Ex  parte  Lewis,  1  Gl.  &  J.  69  ; 
pealed  by  the  Settled  Land  Act,  1882,  and  see  Ex  parte  Buxton,  Id.  355  ;  Ex 
(45  &  46  Vict.  c.  38),  s.  64,  a  similar  i^rte  Baldock,  2  D.  &  C.  60  ;  Ex  parte 
power  having  been  previously  given  Gover,  1  De  G.  349  ;  Ex  parte  Tomkins, 
to  trustees  under  instruments  coming  Sugd.  V.  &  P.  815,  14th  ed. 

into  operation  after  31st  December, 
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It  may  be  thought  perhaps  that  as  trustees  in  bankruptcy  act 
under  a  statute  they  have  less  discretionary  power  than  belongs 
to  ordinary  trustees ;  but  in  Taylor  v.  TcArun  (a)  the  same 
principle  was  applied  to  trustees  in  the  proper  sense  of  the 
word. 

Lord  Cranwoith's  By  23  &  24  Vict.  c.  145,  as  to  trusts  created  [after  28th  August, 
1860,  and  prior  to  the  repeal  of  the  Act,]  and  where  the  settle- 
ment does  not  otherwise  direct,  trustees  may  sell  at  one  time  or 
at  several  times,  and  may  btoy  in,  or  rescind  a  private  contract, 
and  resell  without  being  responsible  (h). 

[Under  the  Trustee  Act,  1893,  as  to  trusts  or  powers  created  since 
31st  December,  1881,  where  the  settlement  does  not  otherwise 
direct,  trustees  may  "  vary  any  contract  for  sale,"  and  may  "  buy 
in  at  any  auction,  or  rescind  any  contract  for  sale,  and  resell 
without  being  answerable  for  any  loss  "  (c).] 

37  &  38  Vict.  45.  By  the  Vendor  and  Purchaser  Act,  1874  (d),  it  is  enacted, 

by  the  Jirst  section,  that  as  to  any  contract  "made  after  31st 
December,  1874,  and  subject  to  any  stipulation  to  the  contrary, 
fo7-ty  years  shall  be  substituted  as  the  period  of  commencement 
of  title  which  a  purchaser  may  require  in  place  of  sixty  years, 
the  present  period  of  such  commencement ;  nevertheless,  earlier 
title  than  forty  years  may  be  required  in  cases  similar  to  those 
in  which  earlier  title  than  sixty  years  may  now  be  required." 

And  the  second  section  (as  to  any  contract  made  after  olst 
December,  1874,  and  subject  to  any  stipulation  to  the  contrary), 
enacts — 

(1)  That  "  under  a  contract  to  grant  or  assign  a  term  of  years, 
whether  derived  or  to  be  derived  out  of  a  freehold  or  leasehold 
estate,  the  intended  lessee  or  assign  shall  not  be  entitled  to  call 
for  the  title  to  the  freehold  "  (e). 

(2)  That  recitals,  statements  and  descriptions  of  facts,  matters 
and  parties  in  instruments  twenty  years  old  "shall,  unless  and 
except  so  far  as  they  shall  be  proved  to  be  inaccurate,  be  taken 
to  be  sufficient  evidence  of  the  truth  of  such  facts,  matters,  and 
descriptions  "  (/). 

(a)  6  Sim.  281  ;  .see  Ord  v.  Noel,  5  [(e)  By  s.  8,  sub-s.  2  of  the  Trustee 

Mad.  440;  Gonolly  v.  Parsnns,  3  Ves.  Act,  1893  (56  &  57  Vict.  c.  53),  re- 

628,  note.  placing  s.  4,  sub-s.  2  of  the  Trustee 

(6)  23  &  24  Vict.  c.  145,  ss.  1  and  2.  Act,  1888  (51  &  52  Vict.  c.  59),  the 

[Since  repealed     see  p.  515,  note  (/),  benefit  of  this  provision  is  in  effect 

and  p.  517,  note  (d).]  extended    to    trustees   lending   upon 

[(c)    56    &    57    Vict.     c.     53,    s.  security  of  leaseholds,  see  ante,  p.  379.] 

13,  replacing  44  &  45  Vict.    c.   41,  [(f)  The  fact  that  a  title  deed  more 

s.  35.]  than    twenty   years   old    contains   a 

(d)  37  &  38  Vict.  c.  78.  recital  showing  that  the  grantor  was 
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(3)  That  "  the  inability  of  the  vendor  to  furnish  the  purchaser 
with  a  legal  covenant"  for  production  of  documents  shall  not  be 
an  objection  to  the  title,  if  "  the  purchaser  will,  on  completion  of 
the  contract,  have  an  equitable  right  to  the   production." 

(4)  That "  such  covenants  for  production  as  the  purchaser  can 
and  shall  require,  shall  be  furnished  at  his  expense,  and  the 
vendw  shall  bear  the  expense  of  perusal  and  execution  on  behalf 
of  and  by  himself,  and  on  behalf  of  and  by  necessary  parties 
other  than  the  purchaser." 

(5)  That  "  where  the  vendor  retains  any  part  of  an  estate  to 
which  any  documents  of  title  relate,  he  shall  be  entitled  to  retain 
such  documents  "  (a). 

[By  sect.  15  of  the  Trustee  Act,  1893  (b),  it  is  enacted  that  "a 
trustee  who  is  either  a  vendor  or  a  purchaser  may  sell  or  buy 
without  excluding  the  operation  of  sect.  2  of  the  Vendor  and 
Purchaser  Act,  1874." 

46.  The  3rd  section  of  the  Conveyancing  and  Law  of  Property  [44  &  4£  Viot. 
Act,  1881,  enacts  (as  to  any  sale  made  after  the  31st  December,  "■     '-' 
1881,  and  subject  to  any  stipulation  to  the  contrary  in  the  con- 
tract of  sale) — 

(1)  That  "under  a  contract  to  sell  and  assign  a  term  of 
years  derived  out  of  a  leasehold  interest  in  land,  the  intended 
assign  shall  not  have  the  right  to  call  for  the  title  to  the 
leasehold  reversion." 

(2)  That  "where  land  of  copyhold  or  customary  tenure  has 
been  converted  into  freehold  by  enfranchisement,  then  under  a 
contract  to  sell  and  convey  the  freehold,  the  purchaser  shall  not 
have  the  right  to  call  for  the  title  to  make  the  enfranchisement." 

(3)  That  a  purchaser  shall  not  require  the  production,  or  any 
abstract  or  copy  of  any  document  "dated  or  made  before  the 
time  prescribed  by  law,  or  stipulated  for  commencement  of  the 
title,  even  though  the  same  creates  a  power  subsequently  exer- 
cised "  by  an  abstracted  instrument,  or  "  require  any  information 

seised  in  fee,   does   not  preclude   a  (1906)  2  Ch.  646.] 
purchaser    from    requiring    a    forty  [(6)  .56  &  57  Vict.  o.  53,  replacing 

years  title  ;   Be   Wallis  and   Grout's  s.  3  of  the  Vendor  and  Purchaser  Act, 

Contract,    (1906)    2    Ch.    206  ;     dis-  1874.     The  express  reference  to  the 

approving    Bolton  v.   London    School  second  section  has  suggested  a  doubt 

Board,  7  Ch.  D.  766.]  whether  by  implication  trustees  were 

[(«)  Documents    of   title   showing  meant  to  be  excluded  from  the  benefit 

the  extinguishment  of  an  easement,  of  the  first  section.     It  is  conceived, 

formerly  appurtenant  to  land  sold,  however,   that    no    such   distinction 

over  a  servient  tenement  retained  by  was  intended,  and  that  trustees  who 

the  vendor,  relate  to  that  tenement  buy  or  sell  may  take  advantage  of 

within  the  meaning  of  the  section  :  the  general  enactment  contained  in 

Be   Lehnumn    <C-     Walker's    Contract,  the  first  section.] 
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[44  &  45  Vict.  c.  or  make  any  requisition,  objection,  or  inquiry  with  respect  to 
any  such  deed,  will,  or  document,  or  the  title  prior  to  that  time, 
notwithstanding  that  any  such  deed,  will,  or  other  document, 
or  that  prior  title  is  recited,  covenanted  to  be  produced  or 
noticed  ;  and  he  shall  assume,  unless  the  contrary  appears,  that 
the  recitals,  contained  in  the  abstracted  instruments,  of  any 
document  forming  part  of  that  prior  title  are  correct,  and  give 
all  the  material  contents  of  the  document  so  recited,  and  that 
every  document  so  recited  was  duly  executed  by  all  necessary 
parties,  and  perfected  if  and  as  required  by  fine,  recovery, 
acknowledgment,  inrolment,  or  otherwise." 

(4)  That  "  where  land  sold  is  held  by  lease  (not  including 
under-lease),  the  purchaser  shall  assume,  unless  the  contrary 
appears,  that  the  lease  was  duly  granted ;  and  on  production  of 
the  receipt  for  the  last  payment  due  for  rent  under  the  lease 
before  the  date  of  actual  completion  of  the  purchase,  he  shall 
assume,  unless  the  contrary  appears,  that  all  the  covenants  and 
provisions  of  the  lease  have  been  duly  performed  and  observed 
up  to  the  date  of  actual  completion." 

(5)  That  "where  land  sold  is  held  by  under-lease,  the  pur- 
chaser shall  assume,  unless  the  contrary  appears,  that  the  under- 
lease and  every  superior  lease  were  duly  granted ;  and,  on 
production  of  the  receipt  for  the  last  payment  due  for  rent 
under  the  under-lease  before  the  date  of  actual  completion  of 
the  purchase,  he  shall  assume,  unless  the  contrary  appears,  that 
all  the  covenants  and  provisions  of  the  under-lease  have  been 
duly  performed  and  observed  up  to  the  date  of  actual  completion 
of  the  purchase,  and  further,  that  all  rent  due  under  every 
superior  lease,  and  all  the  covenants  and  provisions  of  every 
superior  lease,  have  been  paid  and  duly  performed  and  observed 
up  to  that  date." 

(6)  That  "on  the  sale  of  any  property,  the  expenses  of  the 
production  and  inspection  of  all  documents,  not  in  the  vendor's 
possession,  and  the  expenses  of  all  journeys  incidental  to  such 
production  or  inspection,  and  the  expenses  of  searching  for,  pro- 
curing, making,  verifying,  and  producing  all  certificates,  declara- 
tions, evidences,  and  information  not  in  the  vendor's  possession, 
and  all  copies  or  abstracts  of,  or  extracts  from,  any  documents 
not  in  the  vendor's  possession,"  if  required  by  a  purchaser  for 
any  purpose,  shall  be  borne  by  him  {a) ;  "  and  where  the  vendor 

[(«)  It  was  held  by  Pearson,  J.,  that  making  an  abstract  of  any  deed  not 
under  this  section  the  purchaser  must  in  the  vendor's  possession  of  which  he 
bear  the   expense  of  procuring  and      requires  an  abstract,  even  though  it 
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retains  possession  of  any  document,  the  expenses  of  making  any 
copy  thereof,  attested  or  unattested,  which  a  purchaser  requires 
to  be  delivered  to  him,  shall  be  borne  by  that  purchaser." 

(7)  That  "on  a  sale  of  any  property  in  lots,  a  purchaser  of 
two  or  more  lots,  held  wholly  or  partly  under  the  same  title, 
shall  not  have  a  right  to  more  than  one  abstract  of  the  common 
title,  except  at  his  own  expense." 

And  by  the  13th  section,  "  on  a  contract  to  grant  a  lease  for  a 
term  of  years,  to  be  derived  out  of  a  leasehold  interest  with  a 
leasehold  reversion,  the  intended  lessee  shall  not  have  the  right 
to  call  for  the  title  to  that  reversion." 

And  by  the  66th  section,  trustees  and  their  solicitors  are 
exonerated  from  all  liability  for  omitting  to  exclude  the  applica- 
tion of  the  above-mentioned  stipulations  to  any  contract  they 
may  enter  into,  but  nothing  in  the  Act  is  to  make  the  adoption 
in  connection  with  any  contract  of  any  further  or  other  stipula- 
tions improper.] 

47.  Trustees  for  sale  may  do  all  reasonable  acts  which  they  Clearing  the 
are  professionally  advised  are  proper  for  the  purpose  of  clearing 

the  title  and  completing  the  sale  (a). 

48.  Trustees  for  sale  who  are  to  stand  possessed  of  the  proceeds  Succegsion  duty, 
upon  trust  for  one  person  for  life  with  remainder  to  another,  can, 

whether  the  power  of  sale  be  or  not  exercisable  with  the  consent  of 
the  tenant  for  life  or  of  the  successor,  i.e.  the  remainderman,  give 
a  good  title  to  the  purchaser  free  from  succession  duty ;  for  the 
duty  attaches  on  the  interest  of  the  successor,  i.e.  the  money  in 
the  hands  of  the  trustees  who  are  responsible,  and  the  sale  is  by 
a  title  which  is  paramount  to  the  successor's  interest ;  and  if  the 
sale  is  to  be  by  consent,  the  power  of  selling  free  from  the  duty 
is  by  the  Act  not  to  be  thereby  prejudiced  (6).     So  trustees  for 

forms  part  of  the   title   which  the  of  searching  for  documents  not  in  the 

vendor  is  bound  to  adduce,  and  the  vendor's  possession,  though  required 

vendor  is  in  a  position  to  compel  its  for  verifying  the  root  of  title  itself, 

production  ;  but  this  construction  of  must  be  borne  by  the  purchaser  ;  Be 

the    section  was    overruled    by  the  Stuart  and  Olivant,{ldiQQ)'2.Cla.{CA..) 

Court  of  Appeal,   and   it   was  held  328.    Every  document  forming  a  link 

that  the  Act  does  not   relieve   the  in    the    vendor's  title   ought  to   be 

vendor  from  the  obligation  to  furnish  abstracted  in  chief,  and  not  merely 

the  purchaser  with  a  proper  abstract  by  way  of  recital ;  Re  Stamford,  dx., 

of  title,  either  for  the  statutory  period  Banking   Go.   and    Knight's   Contract, 

or  for  such  period  as  may  be  agreed  (1900)  1  Ch.  287.] 

upon,  but  the  section  proceeds  upon  («)  Forshaw  v.  Higginson,  8  De  G. 

the  assumption  that  such  an  abstract  M.  &  G.  827. 

has  been  furnished  ;  Be  Johnson  and  (b)  16  &  17  Vict.  c.  51,  ss.  42,  44 ;  see 

Tmtin,  28  Ch.  D.  84  ;  30  Ch.  D.  (C.  A.)  Harding  v.  Hardi?ig,  2  Giff.  597 ;  Hobson 

42  ;  and   see  Be  Duthy  and   Jesson,  v.  Neale,  8  Exch.  368  ;  Earl  Howe  v. 

(1898)  1  Ch.  419.     But  the  expense  Earlof  Lichfield,'2,'L.'Si.Ch..  A-^^.1^5  ; 
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sale,  who  are  to  stand  possessed  of  the  proceeds  to  pay  legacies, 
can  pass  the  estate  free  from  duty,  for  the  succession  duty  does 
not  attach  where  legacy  duby  is  payable  (a),  and  the  legacy  duty 
is  not  a  charge  on  the  estate,  but  is  payable  in  respect  of  the 
proceeds  in  the  hands  of  the  trustees  (b). 
Hardship.  49.  The   Court  will   not   enforce   a  contract   against  trustees 

where  it  presses  with  extreme  hardship.  Thus,  where  trustees, 
not  being  apprised  of  the  real  amount  of  the  incumbrances  upon 
an  estate,  entered  into  a  personal  engagement  with  the  purchaser 
to  clear  off  all  incumbrances,  the  Court  would  not  compel  the 
trustees  to  fulfil  their  contract,  but  left  the  parties  to  law  (c), 
and  the  bill  was  dismissed  without  costs  (d). 

50.  The  purchaser,  after  the  contract,  should  not  be  let  into 
possession  of  the  estate  until  the  completion  of  the  sale  by  pay- 
ment of  the  full  purchase-money  (e). 

51.  Formerly,  in  drawing  the  conveyance,  the  word  "grant" 
being  commonly  (though  erroneously)  supposed  to  contain  a 
warranty  (/),  the  trustee,  instead  of  "granting,  bargaining, 
selling,  and  releasing,"  was  often,  from  extra  caution,  made  to 
"  bargain,  sell,  and  release,"  with  the  omission  of  the  word 
"  grant "  (g).  And  more  recently,  in  order  to  secure  the  trustees 
from  the  possibility  of  parting  with  any  interest  vested  in  them 
beneficially,  or  from  being  construed  to  guarantee  anything 
beyond  the  powers  of  their  trust,  it  was  not  unusual  to  insert 
in  the  operative  part  of  the  instrument  the  words  "accord- 
ing to  their  estate  and  interest  as  such  trustees."  [And  now, 
since  the  Conveyancing  and  Law  of  Property  Act,  1881  (h),  the 
words  "  as  trustees "  are  inserted  in  order  that  the  covenants 
against  incumbrances  may  be  implied  in  the  conveyance.] 

Covenants.  52.  A  trustee  cannot  be  compelled  to  enter  into   any  other 

covenant  for  title  than  against  incumbrances  by  his  own  acts  (i). 


Letting  into 
possession. 


Of  "granting" 
in  the  operative 
part  of  the 
conveyance. 


Dugdale  v.  Meadows,  9  L.  R.  Eq.  212, 
affirmed  on  app.  6  L.  R.  Cli.  App.  501. 
[See  also  the  Customs  and  Inland 
Revenue  Act,  1889  (52  Vict.  o.  7), 
.ss.  12-16.] 

(a)  As  to  leaseholds,  see  16  &  17 
Vict.  c.  51,  ss.  1  &  19. 

(5)  16  &  17  Vict.  c.  51,  .s.  18. 
[As  to  Estate  Duty  and  Settlement 
Estate  Duty,  see  Finance  Act,  1894 
(57  &  58  Vict.  c.  30)  ;  Seton,  6th  ed. 
pp.  1404-1414]. 

(c)  Wedgir.ood  v.  .■Ii/nm.s,  6  Beav. 
600. 

(d)  S.  G.  8  Beav.  103. 

(e)  Oliver  v.  Court,  8  Price,  166,  p:r 


Chief  Baron  Richards  ;  see  Browell  v. 
Reed,  1  Hare,  434. 

(/)  See    Co.   Lit.   384a,  note  (1), 
Hargrave  and  Butler's  edit. 

((y)  See    the    Real    Property   Act, 
1845  (8  &  9  Vict.  c.  106),  s.  4. 

[{h)  44  &  45  Vict.  c.  41,  s.  7  (1) ;  see 
imst,  p.  523.] 

(■i)  White  V.  Foljambe,  11  Ves.  345, 
per  Lord  Eldon  ;  Onslow  v.  Lord  Lon 
deshorough,  10  Hare,  74,  per  Cur. 
Worley  v.  Frampton,  5  Hare,  560 
Stephens  v.  Hotharn,  1  K.  &  J.  571  , 
and  Page  v.  Broom,  3  Beav.  36.  This 
is  carried  to  such  an  extent  that, 
where  a  lessor  grants  a  lease  with  a 
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But  it  would  be  prudent  in  trustees  to  apprise  the  public  that 
they  sell  in  that  character,  that  the  purchaser  may  not  say  he 
was  led  to  suppose  from  the  advertisements  of  sale,  that  the 
vendors  were  the  beneficial  proprietors,  and  that  the  contract 
must,  therefore,  draw  with  it  the  usual  incidents,  and  that  the 
purchaser  ought  to  have  the  benefit  of  the  ordinary  covenants. 
If  the  trust  for  sale  is  to  be  exercised  with  the  consent  [or  at  the 
request]  of  the  tenant  for  life  who  joins  in  a  sale,  he  must  enter 
into  the  usual  covenants  for  title  (a). 

53.   Mortgagees  with  power   of  sale   are   regarded   as   trustees,  Mortgagees' 
and  covenant  only  against  their  own  acts  (6).     To  the  extent  of 
their  mortgage  money  they  are  beneficially  interested,  not  how- 
ever as  owners  of  the  estate,  but  only  as  incumbrancers  entitled 
to  a  charge. 

[54.  By  the  Conveyancing  and  Law  of  Property  Act,  1881,  [Conveyancing 
sect.  7,  where,  in  any  conveyance  made  after  the  31st  December, 
1881,  any  person  conveys,  and  is  expressed  to  convey  as  trustee 
or  mortgagee,  or  as  personal  representative  of  a  deceased  person, 
or  as  committee  of  a  lunatic  so  found  by  inquisition,  or  under 
an  order  of  the  Court,  a  covenant  against  incumbrances  by  such 
person  in  the  form  stated  in  the  Act  is  to  be  deemed  to  be 
included  in  the  conveyance,  and  is  by  virtue  of  the  Act  to  be 
implied,  but  such  covenant  is  not  to  be  implied  unless  the  person 
so  conveying  is  in  the  conveyance  expressed  to  convey  in  one  of 
the  above  capacities. 

The  benefit  of  the  covenant  so  implied  is  to  be  annexed  to  and 
go  with  the  estate  of  the  implied  covenantee.  A  covenant  so 
implied  may  be  varied  or  extended  by  deed.] 

55.  It  was  laid  down  by  Lord  Eldon,  that  assignees  of  bankrupts  Attested  copies 

and  covenant 

covenant  for  perpetual  renewal,  de-  so  framed  that  the  executors  of  B.  are 

visees  in  trust  for  the  lessor,  though  guarded  against  all  personal  liability ; 

bound  to  grant  a  new  lease,  are  not  Phillips    v.    Ererard,    5    Sim.    102  ; 

bound  to  enter  into  a  similar  covenant.  Stephens  v.  Hotham,  1  K.  &  J.  571; 

In  these  cases  the  Court  has,  in  order  but  in  the  latter  case  the  V.C.  added 

to  secure  the  lessee  without  making  that  if  the  lease  were  a  beneficial  lease 

the  trustees  personally  liable,  declared  claimed  by  the  executou,  that  would 

the  right  of  the  lessee  to  a  perpetual  be  a  different  case,  and  theymust  enter 

renewal,  and  directed  the  new  lease  to  into  full  covenants,  p.  580;  and  see 

contain  a  recital  of  the  old  lease,  and  Staines  v.  Morris,  1  V.  &  B.  12. 
of  the  declaration   of  the  Court  in  (a)  Earl  Poulett  v.  Hood,  5  L.  R. 

obedience  to  which  the  trustees  pur-  Eq.    115  ;    [Re    Sawyer  and  Baring's 

port  to  demise;  Copper  Mining  Com-  Contract,  53  L.  J.  N.S.  Ch.  1104;  33 

pany  v.  Beach,  13  Beav.  478  ;  Hodges  W.  R.  26  ;  51  L.  T.  N.S.  356]. 
V.  Bkgrave,  18  Beav.  405.     So,  if  A.  (b)  Sugd.  Vend.  &  Pur.  p.  69,  14th 

agrees  to  grant  a  lease  to  B.  and  B.  ed.  ;    [Dart.  Vend.  &   Pur.   6th   ed., 

dies,  A.  can  compel  the  executors  of  p.  146]. 
B.  to  accept  the  lease,  but  the  lease  is 
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were  bound,  in  case  they  could  not  deliver  up  the  title- 
deeds,  to  furnish  the  purchaser  with  attested  copies  and  to 
covenant  for  prodiwtion  of  the  originals,  the  covenant  to  be  con- 
fined to  the  period  during  which  the  assignees  should  continue 
in  office  (a).  And  trustees,  where  they  retain  the  title-deeds, 
are  equally  required  to  give  attested  copies,  and  [either  to] 
covenant  for  production  during  the  period  of  their  own  custody, 
giving  at  the  same  time  all  such  right  at  law  or  in  equity  as 
they  lawfully  can  to  call  for  the  production  as  against  the  holder 
for  the  time  being  (b),  [or  else  to  give  a  statutory  acknowledg- 
ment under  the  recent  Act].  It  is  not  easy  to  suggest  a  case 
where,  upon  a  sale  by  trustees,  the  purchaser  would  not  be 
entitled  in  equity  (which  would  be  sufficient)  to  call  for  the 
production  of  the  deeds,  but  should  there  occur  a  ease  where  the 
purchaser  would  not  have  such  a  right,  either  at  law  or  in  equity, 
he  could  not  be  compelled  to  complete,  but  might  claim  to  be 
discharged  from  his  contract  and  be  paid  his  costs,  which  would 
fall  upon  the  trust  estate,  or  the  trustees  personally,  according 
to  the  propriety  or  impropriety  of  their  conduct  in  proceeding 
to  a  sale  without  guarding  themselves  by  an  express  condition. 
[Statutory  ac-  [56.    Under   the    Conveyancing    and    Law    of    Property   Act, 

1881  (c),  sect.  9,  the  practice  has  been  introduced  of  giving  an 
acknowledgment  in  writing  of  the  right  of  the  purchaser  to  the 
production  of  the  documents  of  title,  and  to  delivery  of  copies  thereof, 
in  lieu  of  the  old  covenant  for  production,  and  with  reference  to  this 
acknowledgment  the  following  points  are  noticeable  : — 

(1)  The  person  who  "retains  possession  of  the  documents" 
(by  which,  apparently,  is  meant  the  person  who  has  the  documents 
in  his  possession,  or  under  his  control),  and  he  only,  can  give  the 
statutory  acknowledgment. 

(2)  The  acknowledgment  binds  the  documents  in  the  possession 
or  under  the  control  of  every  person  who  from  time  to  time  has 
such  possession  or  control,  but  binds  the  "  individual  possessor  or 
person  so  long  only  as  he  has  possession  or  control  thereof." 

(3)  The  acknowledgment  does  not  confer  any  right  to  damages 
for  loss  or  destruction  of  or  injury  to  the  documents  from  whatever 
cause  arising. 

(4)  The    acknowledgment    satisfies    any    liability    to   give    a 

(a)  Ex  parte  Stuart,  2  Rose,  215.  suggested  by  the  author  of  this  work, 

(b)SeeOnslow\.  LordLondeshorough,  the  other  stated  to  be  under  Lord 

10  Hare,  74  ;  Sugd.  Vend.  &  Pur.  54,  Eldon's  own  hand,  see  the  8th  edition 

13th  ed.  ;  453,  14th  ed.  of  this  work,  p.  443.] 
[For   two  forms  of   covenant,  one  [(c)  44  &  45  Vict.  c.  41.] 


knowledgment.  ] 
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covenant  for  production  and  delivery  of  copies  of  or  extracts  from 
documents. 

The  obligations  and  liabilities  arising  under  the  statutory 
acknowledgment  correspond  with  those  which  arose  under  the 
old  qualified  covenant  for  production  usually  entered  into  by 
trustees  independently  of  the  Act,  and  it  is  conceived  that  trustees 
may  safely  give  the  acknowledgment  for  documents  in  their 
possession,  and  that  they  cannot  be  required  to  do  more  than 
give  this  acknowledgment. 

57.  The  same  section  has  introduced  the  practice  of  giving  an  [Statutory 
undertaking  in  writing  for  safe  custody  of  the  documents  retained,  ^"^  ^"^  *  ™^ 
which  "imposes  on  the  person   giving  it  and  on  every  person 

having  possession  or  control  of  the  documents  from  time  to  time, 
but  on  each  individual  possessor  or  person  so  long  only  as  he  has 
possession  or  control  thereof,  an  obligation  to  keep  the  documents 
safe,  whole,  uncancelled,  and  undefaced,  unless  prevented  from  so 
doing  by  fire  or  other  inevitable  accident,''  and  under  this,  trustees 
who  have  the  custody  of  documents  as  to  which  a  former  holder  has 
given  the  statutory  undertaking  will  be  personally  liable  for  their 
safe  custody,  but  it  is  conceived  that  they  will,  in  the  absence 
of  neglect  on  their  part,  be  entitled  to  be  recouped,  out  of 
their  trust  estate,  any  loss  they  may  suffer  in  respect  of  the 
documents. 

The  undertaking  for  safe  custody  involves  a  personal  liability 
which  trustees  are  not  by  law  bound  to  take  upon  themselves,  and 
they  should  accordingly  decline  to  give  the  statutory  undertaking 
when  retaining  the  possession  of  documents  (a).] 

58.  In  a  sale  of  leaseholds  by  trustees  who  take  by  assignment,  Sale  of  lease- 
they  cannot,  in  any  case,  require  from  a  purchaser  a  covenant  of 
indemnity  against  a  breach  of  the  covenants ;  for,  as  regards  them- 
selves, they  took  the  lease  by  assignment  without  personally  cove- 
nanting, and  therefore  cease  to  be  liable  on  the  assignment  over ; 

and,  as  regards  a  covenant  for  the  protection  of  the  settlor,  he  has 
become  a  stranger  by  the  execution  of  the  trust  deed,  and  the  trus- 
tees could  neither,  in  the  absence  of  an  express  stipulation,  insist 
upon  a  benefit  to  one  with  whom  there  is  no  existing  privity,  nor, 
as  they  are  bound  to  make  the  sale  the  most  beneficial  to  the  cestvAs 
que  trust,  could  they  insert  a  condition  in  favour  of  a  stranger 
which  might  operate  as  a  discouragement  to  purchasers  (&). 

59.  The  executor  of  a  lessee  upon  assigning  the  term  would  be  Executor  of 

lessee, 

[{a)  See  Wolstentolme's  Conv.  Act,  (6)  See  Wilkins  v.  Fry,  1  Mer.  244  ; 

8th  ed.,  pp.  47.50.]  Garratt  v.  Lancefield,  2  Jur.  N.S.  177. 
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Principle  of 
practice. 


Lord  St  Leonards' 
Act. 


entitled  to  such  a  covenant,  his  testator's  estate  being  liable  under 
the  original  covenant  of  his  testator. 

60.  Subject  to  the  effect  of  the  Act  to  be  mentioned  presently, 
where  a  lessee's  estate  is  in  course  of  distribution  under  the  direc- 
tion of  the  Court,  a  portion  of  the  estate  is  usually  reserved  for 
the  purpose  of  forming  an  indemnity  fund  against  the  covenants 
of  the  lease  (a),  unless  the  risk  be  inconsiderable  (b).  But  no 
indemnity  is  provided  where  the  testator's  estate  is  not  liable,  as 
where  the  testator  himself  was  not  a  lessee,  hut  the  assignee  of' a 
lease,  and  had  entered  into  no  covenants  (c).  And  if  the  executor 
has  assented  to  the  bequest  unconditionally,  he  is  held  to  have 
waived  his  claim  to  indemnity  (d). 

It  is  difficult  to  say  upon  what  principle  this  practice  of  the 
Court  is  based.  In  some  of  the  older  cases  the  judges  seem  to  have 
thought  that  it  was  to  indemnify  the  executor.  But  as  the  distri- 
bution of  the  assets  is  made  by  the  Court,  and  is  not  the  act  of  the 
executor,  it  is  impossible  to  maintain  that  the  executor  can  be  per- 
sonally liable  for  the  debt.  In  other  cases  the  fund  is  said  to  be 
set  apart  out  of  regard  to  the  interests  of  the  lessor.  But  if  the 
lessor  can  prove  by  way  of  claim  in  the  suit,  why  should  the 
Court  protect  one  who  will  not  protect  himself  ?  and  if  he  cannot 
prove  in  the  suit  («),  it  seems  anomalous  that  the  Court,  while  it 
refuses  to  hear  the  lessor  on  the  subject  of  his  interest,  should  deal 
with  the  assets  behind  his  back  in  respect  of  such  interest.  The 
whole  doctrine,  said  V.  C.  Kindersley,  is  in  a  very  unsatisfactory 
state,  and  does  not  seem  to  be  founded  on  sound  principle  (/). 

By  the  Law  of  Property  Amendment  Act,  1859  (22  &  23  Vict, 
c.  35),  sect.  27,  where  an  executor  has  satisfied  all  accrued  liabilities 
under  a  lease,  and  has  set  apart  a  fund  to  answer  covenants  for 
expenditure  of  fixed  sums  on  the  property  (which  would  not  include 
rents),  and  assigns  the  lease  to  a  purchaser,  he  may  distribute  the 


{a)  Cochrane  v.  Robinson,  11  Sim. 
378 ;  Fletcher  v.  Stevenson,  .3  Hare, 
360  ;  Dobson  v.  Carpenter,  12  Beav. 
370 ;  Hiclding  v.  Boyer,  3  Mac.  &  G. 
635  ;  Brewer  v.  Pococh,  23  Beav.  310. 

(6)  Dean  v.  Allen,  20  Beav.  1  ; 
Brewer  v.  Pococh,  23  Beav.  310  ;  and 
see  Reilly  v.  Beilly,  34  Beav.  406. 

(c)  Garratt  v.  Lancefield,  2  Jur.  N.S. 
m.N.B. — It  may  be  collected  from  the 
judgment  that  the  ordinary  covenant 
to  indemnify  had  not  been  entered  into 
by  the  testator  on  the  occasion  of  the 
assignment  to  him. 

(d)  Shadbolt  v.  Woodfall,  2  Coll.  30 ; 


and  see  Smith  v.  Smith,  1  Dr.  &  Sm. 
384. 

(e)  See  King  v.  Malcott,  9  Hare, 
692  ;  Ee  Haytor  Granite  Company,  1 
L.  R.  Eq.  11  ;  Smith  v.  Smith,  1  Dr.  & 
Sra.  387  ;  [Williams  on  Exors.  9th  ed. 
pp.  1204,  1205]. 

(/)  Smith  V.  Smith,  1  Dr.  &  Sm. 
387  ;  [and  see  Re  Nixon,  (1904)  1  Ch. 
638,  where  it  was  held  that  assets 
will  not  be  set  aside  to  indemnify 
executors  against  possible  liabilities  in 
respect  of  leaseholds,  ixnless  there  is 
privity  of  estate  between  the  executors 
and  the  lessee]. 
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assets  without  being  personally  liable  to  the  lessor,  who,  however, 

may  still  follow  the  assets  in  the  hands  of  the  recipients. 

The    practice   of    the    Court    for    the   future    has    not    been  Practice  since 
.      .  the  Act. 

settled  (a),  but  it  is  presumed  that  where  a  lease  is  sold  under 

the  direction  of  the  Court,  and  all  existing  liabilities  have  been 
satisfied,  and  provision  made  for  future  fixed  sums  covenanted  to 
be  laid  out  on  the  property,  the  Court  will  not  think  it  necessary 
to  protect  a  lessor,  who,  as  the  legislature  has  now  pronounced, 
cannot  under  such  circumstances  claim  protection  out  of  Court. 
In  other  cases  the  law  will  remain  as  it  was,  and  the  general 
principle  would  appear  to  be,  that  the  Court  should  (not  by  way 
of  indemnity  to  the  executor,  except  as  to  costs  of  resisting  pro- 
ceedings against  him,  but  ex  debito  justiticn  to  a  hond  fide  future 
creditor)  set  apart  a  fund  where  it  plainly  appears  that  future 
liabilities  will  arise,  and  that  the  whole  estate  itself  is  not  .a 
suf&cient  security,  and  the  devisee  of  the  lease  cannot  give 
adequate  security  either  by  personal  undertaking  or  otherwise. 
[And  in  recent  cases,  both  in  England  (h)  and  in  Ireland  (c),  the 
Court  has  refused  to  set  aside  any  part  of  the  assets,  or  to  give 
the  executor  any  further  indemnity  than  that  which  arises  by 
reason  of  the  administration  of  the  estate  by  the  Court.  But 
where  the  estate  consists  to  an  appreciable  extent  of  leaseholds, 
which  involve  a  liability  in  the  executor,  he  is  entitled  as  of 
right  to  have  the  estate  administered  by  the  Court  for  his 
protection  {d).'\ 

61.  In  the  assignment  of  a  chose  in  action  [not  falling  within  Assigument  of  a 
sect.  25  of  the  Judicature  Act,  1873,]  the  trustee  may  be  required  ""''"'^  ""'"''''"'• 
to  give  a  power  of  attorney  to  receive  the  money,  and  to  sue  in 

his  name,  but  this  should  be  accompanied  by  a  proviso  that  no 
action  or  suit  shall  be  commenced  unless  the  assignor  consent, 
or  unless  the  assignee  tender  a  sufficient  indemnity  (e).  [But  in 
the  case  of  an  absolute  assignment  by  writing  within  sect.  25, 
as  the  assignee  can,  by  giving  notice  under  the  Act,  acquire  the 
right  to  sue  at  law  in  his  own  name  for  the  chose  in  action,  it  is 
conceived  that  a  trustee  could  not  be  compelled  to  give  such  a 
power  of  attorney.] 

62.  In   a    mortgage    accompanied    with   a  power   of  sale,   the  Sale  by  mort- 

gagee. 

(a)  Smith  v.  Smith,  1  Dr.  &  Sm,  45  L.  T.  N.S.  136.] 

384.    In  Reilly  v.  Beilly,  34  Beav.  406,  [(c)  Buckley  v.  Nesbitt,  5  L.  R.  Ir. 

tlie  Court  after  a  lapse  of  eight  years,  199  ;   Fitzgerald  v.  Lonergan,  cited  5 

anino  claim  having  been  made,  dis-  L.  R.  Ir.  203.] 

tributed  the  fund  which  had  been  set  [(d)  ReBosworth,  45  L.  T.  N.S.  136.] 

apart  for  an  indemnity.  (e)  Ex  parte  Little,  3  Moll.  56. 

[(6)  Be  Bosworth,  29  W.  R.   885 ; 
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Whether  the 


mortgagee,  who  is  a  quasi  trustee,  can  under  the  power  make  a  title 
to  the  purchaser  without  the  concurrence  of  the  mortgagor  (a) ; 
and  a  clause  in  the  mortgage  deed  that  the  mortgagor  shall,  if 
required,  be  a  party  to  the  conveyance,  is  considered  a  contract 
for  the  exclusive  benefit  of  the  mortgagee,  and  not  as  impos- 
ing the  necessity  of  procuring  the  mortgagor's  consent  to  the 
sale  (6). 

63.  If  the  trustees  have  a  power  of  signing  discharges  for  the 
should  be  partiea.  purchase-money,  the  cestuis  que  trust  need  not  be  made  parties 
to  the  conveyance  (c);  but  as  trustees  are  bound  to  covenant 
against  their  own  incumbrances  only,  the  cestuis  que  trust,  where 
it  is  practicable,  are  usually  made  parties  to  the  deed,  that  the 
purchaser  may  have  the  benefit  of  their  covenants  for  title  ac- 
cording to  the  extent  of  their  respective  interests  {d).  In  sales, 
however,  under  the  direction  of  the  Court  of  Chancery,  it  is  the 
rule  not  to  make  the  cestuis  que  trust  parties ;  for  this  would 
involve  the  necessity  of  previously  inquiring  who  are  beneficially 
interested,  and  in  luhat  proportions,  whereas  it  is  a  common  pro- 
ceeding of  the  Court  to  order  a  sale  in  the  first  instance,  and  leave 
the  rights  of  the  respective  parties  to  be  settled  by  a  subsequent 
adjudication  (e). 

[64.  The  question  has  arisen  whether  trustees  having  a  power 
of  sale,  and  enabled  by  the  recent  enactments  or  otherwise  to 
give  a  complete  discharge  for  purchase  -  money,  are  persons 
"  absolutely  entitled "  within  the  meaning  of  the  Lands  Clauses 
Consolidation  Act,  1845,  sect.  69,  so  as  to  give  the  Court  jurisdiction 
to  order  money  in  Court,  under  that  Act,  to  be  paid  out  to  such 
trustees  without  having  their  cestuis  que  trust  before  the  Court. 
The  payment  has  been  ordered  by  the  Court  in  cases  where  the 
corporation  or  company  by  whom  the  money  has  been  paid  in 
have  consented  (/).  In  a  recent  case  the  jurisdiction  was  treated 
as  doubtful  by  the   Court  of  Appeal  {g);    but  in   more   recent 


[Trustees  having 
power  of  sale, 
whether  persons 
' '  absolutely 
entitled  "  under 
Lands  Clauses 
Act.] 


(a)  Gorder  v.  Morgan,  18  Ves.  344  ; 
Clay  V.  SJiarpe,  cited  Id.  346,  note  (5)  ; 
Alexander  v.  Crosbie,  6  Ir.  Eq.  Rep.  518. 

(6)  Gorder  v.  Morgan,  18  Ves.  347, 
per  Sir  "W.  Grant. 

(c)  See  Binks  v.  Lord  Bokeby,  2 
Mad.  227. 

(d)  See  Re  London  Bridge  Acts,  13 
Sim.  176. 

(e)  Wakeman  v.  Duchess  of  Rut- 
land, 3  Ves.  233,  504;  affirmed  in 
D.  P.  8  B.  P.  C.  145  ;  Golston  v.  Lilley, 
3  May,  1855,  V.  C.  Stuart  at  chambers ; 
Wyman  v.  Garter,  12  L.  E.  Eq.  309 ; 
Be  William^s  Estate,  5  De  G.  &  Sm. 


Gottrell  V.  Cottrell,  2  L.  R.  Eq. 
and  see  Loyd  v.  Griffith,  3  Atk. 
Freeland  v.  Pearson,  7  L.  R.  Eq. 


515 
330 
264 
246. 

[(/)  Re  Hobson's  Trusts,  7  Ch.  D.  (C.  A.) 
708  ;  Re  Thomas's  Settlement,  W.  N. 
1882,  p.  7  ;  iJe  Ward's  Estates,  28  Ch. 
D.  100,  where  it  was  held  to  make 
no  difference  that  the  trust  for  sale 
was  at  the  request  of  some  other  per- 
son, if  that  person  concurred  with  the 
trustees  in  asking  for  the  payment  to 
them  of  the  money.] 

Kg)  Be  Smith,  40  Ch.  D.  (C.  A.)  386.] 
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cases  decided  in  Courts  of  first  instance,  the  jurisdiction  has  been 
upheld  {a).  It  is  clear,  however,  that  under  the  Settled  Land  Act, 
1882,  sect.  21,  which  authorises  payment  of  capital  money  arising 
under  that  Act  to  any  person  "  becoming  absolutely  entitled  or 
empowered  to  give  an  absolute  discharge,"  the  Court  has  a  dis- 
cretion to  order  such  payment ;  but  it  cannot  be  demanded  as  of 
right  (h). 

65.  Independently  of  powers  recently  conferred  by  statute,  and  [Receipt  of 
in  the  absence  of  special  circumstances,  trustees  were  not  justified  ^i^itor  ^r 
in  authorising  their  solicitor  or  other  agent  to  receive  purchase-  agent.] 
money  which  ought  to  be  paid  personally  to  them  (c),  so  that 
in  general,  even  though  a  written  authority,  signed  by  the  trustees 
and  authorising  a  purchaser  to  pay  the  purchase-money  to  their 
solicitors,  were   produced,  the  purchaser  could .  not  be  required 
to  act  upon  it. 

By  the  56th  section  of  the  Conveyancing  and  Law  of  Property  [Conveyancing 
Act,  1881  {d),  it  was  enacted  that  "where  a  solicitor  produces  a  ° ' 
deed  having  in  the  body  thereof  or  indorsed  thereon  a  receipt 
for  consideration  money  or  other  consideration,  the  deed  being 
executed,  or  the  indorsed  receipt  being  signed,  by  the  person 
entitled  to  give  a  receipt  for  that  consideration,  the  deed  shall 
be  sufficient  authority  to  the  person  liable  to  pay  or  give  the  same 
for  his  paying  or  giving  the  same  to  the  solicitor,  without  the 
solicitor  producing  any  separate  or  other  direction  or  authority 
in  that  behalf  from  the  person  who  executed  or  signed  the  deed 
or  receipt."  In  the  case  of  Re  Bellamy  and  the  Metropolitan 
Board  of  Works  («),  it  was  held  that  this  section  did  not  alter  or 
enlarge  the  powers  of  trustees  as  to  giving  an  authority  to  an 
agent  to  receive  purchase-money  for  them,  and  that,  therefore, 
in  the  absence  of  special  circumstances  justifying  trustees  in 
giving  such  an  authority,  a  purchaser  from  them  could  insist  upon 
paying  the  money  to  the  trustees  personally  or  to  their  joint 
account  at  a  bank  designated  by  them.  But  by  sect.  2  of  the 
Trustee  Act,  1888  (/),  which  came  into  operation  on  25th  December, 
1888,  the  law  in  this  respect  was  altered,  and  that  enactment 

[{a)  Be,  Morgan,  (1900)  2  Ch.  474,  1  K.  &  J.  385  ;  Ferrier  v.  Ferrier,  11 

Stirling,   J.  ;   Re  Mayor  of  Sheffield,  L.  E.  Ir.  56  ;  and  see  Sugd.  V.  &  P. 

(1903)  1  Ch.  208,  Byrne,  J.]  14tlL  ed.  667.] 

[(6)  Re  Smith,  40  Ch.  D.  (0.  A.)  386.]  [(d)  44  &  45  Vict.  c.  41.] 

[(c)  Per  Cotton,  L.J.,  in  Re  Bellamy  [(e)  24  Ch.  D.  (C.A.)  387  ;  and  see 

and  the  Metropolitan  Board  of  Works,  Day  v.   Woolwich  Equitable  Building 

24  Ch.  D.  (C.A.)  387,  at  p.  400  ;  but  Society,  40  Ch.  D.  491,  494.]., 

see  ibid.,   p.   397,   and   Robertson   v.  [(/)  51    &   52    Vict.    c.    59,   s.   2, 

Armstrong,  28   Beav.    123 ;   Hope  v.  sub-s.  1.] 

Liddell,  21  Beav.  202 ;  Webb  v.  Ledsam, 

2l 
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[Trustee  Act,        has  now  been  replaced  by  sect.  17  of  the  Trustee  Act,  1893  (a), 

1893  1  J.  ./  \   /' 

■■'  which  provides  that  a  "trustee  may  appoint  a  solicitor  to  be  his 

agent  to  receive  and  give  a  discharge  for  any  money  or  valuable 
consideration  or  property  receivable  by  the  trustee  under  the 
trust,  by  permitting  the  solicitor  to  have  the  custody  of,  and  to 
produce  (b)  a  deed  containing  any  such  receipt  as  is  referred  to  in 
sect.  56  of  the  Conveyancing  and  Law  of  Property  Act,  1881 ; 
and  a  trustee  shall  not  be  chargeable  with  breach  of  trust  by 
reason  only  of  his  having  made  or  concurred  in  making  any  such 
appointment ;  and  the  producing  of  any  such  deed  by  the  solicitor 
shall  have  the  same  validity  and  effect  under  the  said  section  as 
if  the  person  appointing  the  solicitor  had  not  been  a  trustee." 
The  section  applies  only  where  the  money  or  valuable  considera- 
tion or  property  is  received  after  24th  December,  1888  (c). 

As  this  enactment  only  authorises  the  appointment  of  a  solicitor 
as  agent,  it  does  not  enable  trustees  to  appoint  one  of  themselves  to 
receive  purchase-money,  and  if  the  money  is  to  be  paid  to  them 
directly,  the  purchaser  can,  it  seems,  require  all  of  them  to  attend 
personally  to  receive  it  (d). 

The  statutory  provision  extends  only  to  the  receipt  of  the 
money  and  not  to  the  retention  of  it — it  being  expressly  pro- 
vided (e)  that  the  trustee  shall  not  be  exempt  from  any  liability 
which  he  would  have  incurred  if  the  Act  had  not  passed,  "in 
case  he  permits  any  such  money,  valuable  consideration,  or 
property  to  remain  in  the  hands  or  under  the  control  of  the 
solicitor  for  a  period  longer  than  is  reasonably  necessary  to  enable 
the  solicitor  to  pay  or  transfer  the  same  to  the  trustee." 

Production  of  the  deed  pursuant  to  sect.  56  of  the  Convey- 
ancing Act  is  "  equivalent  to  a  special  authority  given  to  the 
solicitor  to  receive  the  money''  (/),  and  it  has  been  intimated 
that  the  person  producing  the  deed  must  be  the  solicitor  acting 
for  the  party  to  whom  the  money  is  expressed  to  be  paid  (g).  The 
solicitor  must  be  appointed,  and  authorised  to  produce  the  deed, 

[(a)  56  &  57  Viot.  c.  53.]  the  Act.] 

[(6)  SemUe,  at  the  time  of   pay-  [(e)  56   &  57    Vict.    c.    53,   s.   17, 

ment    to    or  receipt    by   the  agent,  sub-s.  3.] 

see     Day     v.      Woolwich    Equitable  [(/)  Re  Bellamy,  24  Ch.  D.  (C.A.) 

Building    Society,    40    Ch.    D.    491,  387,  399,  per  Cotton,  L.J.] 

493.]                    '  [((/)  Day    v.     Woohvich    EqwitaUe 

[(c)  Sub-s.  4.]  Building  Society,  40  Ch.  D.  491,  per 

[(d)  Re    Flower    and    Metropolitan  North,  J.  ;  but  as  to  this  dictum,  and 

Board  of  Works,  27  Ch.  D.  592  ;  and  as  to  the  awkward  position  in  which 

it  is  open  to  question  whether  even  the  person  to  whom  the  deed  is  pro- 

where  one  of  the  trustees  is  himself  a  duced  might  be  placed,  see  observa- 

solicitor,  his  appointment  as  agent  to  tions  of  Far  well,  J.,  in  King  v.  Smith, 

receive  the  money  is  authorised  by  (1900)  2  Ch.  425.] 
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by  the  trustee  himself,  and  not  by  a  person  acting  under  a  general 
power  of  attorney  given  by  the  trustee  (a). 

66.  By  section  17  of  the  Trustee  Act,  189.3,  it  is  further  enacted  [Receipt  of  policy 
(5)  that  "a  trustee  may  appoint  a  banker  or  solicitor  to  be  his^gte^gj 
agent  to  receive  and  give  a  discharge  for  any  money  payable  to 

the  trustee  under  or  by  virtue  of  a  policy  of  assurance,  by  per- 
mitting the  banker  or  solicitor  to  have  the  custody  of  and  to 
produce  the  policy  of  assurance  with  a  receipt  signed  by  the 
trustee,"  but  (as  under  the  clause  already  referred  to)  the  trustee 
is  to  be  liable  in  respect  of  the  money  in  case  he  permits  it  to 
remain  in  the  hands  or  under  the  control  of  the  banker  or  solicitor 
longer  than  is  reasonably  necessary. 

67.  In  cases  not  falling  within  the  above  statutory  provisions  [In  cases  not 
it  is  clear  that]  payment  to  a  solicitor  or  agent  without  a  written  XetsT  ^^'^^^^ 
or  other  express  authority   from   the  trustees,  will   be   no   dis- 
charge (c).      However,  if  the  money  has  been  put  into  a  channel 

by  which  it  may  reach  the  hands  of  the  vendor,  and  the  vendor 
by  his  agent  delivers  a  receipt  for  it  to  the  purchaser,  the 
vendor  cannot  afterwards  throw  the  loss  of  the  money  on  the 
purchaser  {d). 

68.  When   trustees   sell   by    auction,    the    auctioneer   is    their  Deposit  money. 
agent,  and  the  trustees  will  be   answerable  if  they  improperly 

trusted  him,  or  be  guilty  of  any  unnecessary  delay  in  recovering 
the  deposit  from  him  (e). 

69.  Trustees  for  sale  for  payment  of  debts  are  of  course  bound  Trustees  bound 
at  any  time  to  answer  inquiries  by  the  author  of  the  trust,  or  j°  *°jj.]^g' 

the  persons  claiming  under  him,  as  to  what  estates  have  been 
sold  and  what  debts  have  been  paid  (/). 

70.  When  the  affairs  of  the  trust  have  been  finally  settled,  the  Custody  of 
trustees  will  be  entitled  to  the  possession  of  the  vouchers  as  their  ^°"°  ^'^^' 
discharge  to  the  cestuis  que  trust;   but  the  cestuis  que  trust  will 

have  a  right  to  the  inspection  of  them  (g);  but  not  to  copies 
without  paying  for  them. 

[(a)  Re  Hetling  and  Merton,  (1893)  Coupe  v.  Collyer,  62  L.  T.  N.S.  927  ; 

3  Ch.  (C.A.)  269.     But  a  purchaser  and  see  London  Freehold  and  Leasehold 

from  trustees  wlio  unreasonably  re-  Property  Company  v.   Suffield,  (1897) 

quires  proof  that  the  solicitor  has  the  2  Ch.  (C.A.)  608]. 

permission  would  probably  have  to  (e)  See  Edmonds  v.  Peahe,  7  Beav. 

pay  for  his  excess  of  caution  ;  S.  G.  239. 

per  Lindley,  L.  J.,  at  p.  280.]  (/)  Glarhe  v.  Earl  of  Ormonde,  Jac. 

r(6)56&57  Vict.  c.53,s.  17,sub-s.2.]  120,  per  Lord  Eldon.     [Ay  to  duty 

(c)  Be  Fryer,  3  K.  &  J.  317  ;  and  to  give  information  and  to  observe 
see  Viney  v.  Cliaplin,  2  De  G.  &  J.  secrecy  under  Public  Trustee  Act, 
468  ;  [Ex  parte  Swinbanks,  11  Ch.  D.  1906,  see^osf,  Chap.  XXIII.] 

525].  [(j)  lb.  per  eundem.    [As  to  vouchers 

(d)  West  v.  Jones,  I  Sim.  N.S.  205  ;  and  documents  under  Public  Trustee 
[Gordon v.  James,  30 Ch. D.  (C.A.)  249 ;      Act,  1906,  see  2Jost,  Chap.  XXIII.] 
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Land  discharged 
when  money 
raised. 


Effect  of  adminis 
tration  suit. 


[Conduct  of  sale 
by  Court.] 


71.  The  land  is  discharged  so  soon  as  the  fund  has  been  actually- 
raised,  even  though  the  proceeds  may  be  misapplied,  and  do  not 
reach  their  proper  destination.  The  remedy  of  the  parties 
aggrieved  is  against  the  trustees  personally,  without  any  lien 
upon  the  estate  (a).  And  if  a  legacy  be  charged  on  land  (either 
by  the  creation  of  a  term  or  without  a  term),  on  the  iTisufficiency 
of  the  personal  estate,  arid  the  personal  estate  was  originally  suffi- 
cient, but  becomes  insufficient  by  the  devastavit  of  the  executor, 
the  land  is  discharged  (6)  unless  the  devisees  of  the  land  are 
also  the  persons  by  whose  default  the  insufficiency  arose  (c). 

72.  The  effect  of  an  administration  suit  upon  a  trust  for  sale  is 
that  the  trustees  do  not  lose  their  powers,  but  must  exercise  them 
under  the  direction  of  the  Court,  and  if  they  have  a  legal  power 
of  sale  they  can  execute  it  with  the  sanction  of  the  Court  for  the 
purpose  of  passing  the  legal  estate.  But  the  power,  though 
exercised  under  the  eye  of  the  Court,  must  of  course  be  pursued 
as  strictly  as  if  there  were  no  suit,  and  though  the  trustees  may 
be  able  to  pass  the  legal  estate,  yet  in  equity  no  good  title  will  be 
conferred  as  against  a  cestui  que  trust  who  was  not  a  party  to  the 
suit,  or  otherwise  bound  by  the  exercise  of  the  power.  Trustees 
for  sale,  with  a  power  of  signing  receipts,  can,  if  there  be  no  suit, 
convey  the  estate,  and  sign  a  valid  discharge  for  the  purchase- 
money,  but  if  the  Court,  and  not  the  trustees,  sell  the  estate,  the 
purchaser  would  not  acquire  a  good  title  as  against  any  cestui  que 
trust  who  was  not  a  party  to  the  suit,  or  not  bound  by  the  order. 
These  observations  must  not  be  taken  to  interfere  with  the  legal 
power  of  an  executor,  even  after  decree,  to  deal  with  the  general 
personal  assets  of  the  testator  {d). 

[73.  If  in  an  administration  action,  or  an  action  for  the  execution 
of  the  trusts  of  a  written  instrument,  a  sale  is  ordered  of  any 
property  vested  in  any  executor,  administrator,  or  trustee,  the 
conduct  of  the  sale  is  to  be  given  to  such  executor,  administrator, 
or  trustee,  unless  the  Court  otherwise  directs  (e). 


(a)  Anon.  1  Salk.  153  ;  Juxon  v. 
Brian,  Pr.  Ch.  143 ;  Garter  v.  Bar- 
nardiston,  1  P.  W.  505,  see  518  ; 
Hutchinson  v.  Massareene,  2  B.  &  B. 
49  ;  and  see  Omerod  v.  Hardman,  5 
Ves.  736  ;  Dmich  v.  Kent,  1  Vern. 
260 ;  Culpepper  v.  Aston,  2  Ch.  Ca. 
115  ;  Harrison  v.  Gage,  2  Vera.  85  ; 
Hepworth  v.  Hill,  30  Beav.  476. 

(b)  Richardson  v.  Morton,  13  L.  R. 
Eq.  123.  But  see  contra.  Re  Massey, 
14  Ir.  Rep.  355. 

(c)  Humble  v.  Humble,  2  Jur.  696  ; 


Howard  v.  Ghaffers,  2  Dr.  &  Sm.  236  ; 
[Re  Bradford's  Estate,  (1895)  1  1.  R. 
251]. 

(d)  Berry  v.  Gibbons,  8  L.  R.  Ch. 
App.  747  ;  [Re  Hoban,  (1896)  1  I.  R. 
401  ;  and  see  now  as  to  the  real  estate 
of  a  testator  dying  on  or  after  1st 
January,  1898,  the  Land  Transfer 
Act,  1897  (60  &  61  Vict.  c.  65)  s.  2]. 

Se)  Rules  of  the  Supreme  Court 
.  50,  R.  10.  Where  there  were  four 
trustees,  and  one,  who  was  also  tenant 
for  life,  was  plaintiff,  and  the  others 
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Where  a  sale  is  ordered  by  the  Court,  the  Court  may  author-  [Sale  out  of 
ise  the  same  to  be  carried  out  by  proceedings  altogether  out  of    """^ "-' 
Court  (a).] 


SECTION  II 

THE   POWEK   OF   TRUSTEES   TO    SIGN   DISCHARGES   FOR   THE 
PURCHASE-MONEY 

The  power  of  trustees  to  sign  discharges  for  the  purchase-money 
resolves  itself  into  two  questions  : — First :  Are  the  trustees  justi- 
fied in  making  the  sale  at  all  ?  and,  Secondly :  Supposing  the  sale 
itself  to  be  proper,  is  the  purchaser  bound  to  see  to  the  application 
of  his  purchase-money  ? 

First.  Are  the  trustees  justifies  in  proceeding  to  a  sale  ? 

1.  If  a  testator  [dying  before  1st  January,  1898  (&),]  devise  an  Trust  for  sale  for 
estate  to  trustees,  and  direct  a  sale  of  it  for  payment  of  debts  om  T'ayment  of  debts. 
the  insufficiency  of  the  personal  assets,  the  trustees  ougJit  not  to 
dispose  of  the  realty,  until  it  appears  that  the  personal  fund  is 
not  equal  to  meet  the  demands  of  the  creditors.  But  the  point 
we  have  here  to  consider  is,  how  will  the  purchaser  be  affected, 
and,  as  he  has  no  means  of  investigating  the  accounts,  he  is  not 
to  be  prejudiced  should  it  prove  eventually  that  the  personalty 
is  sufficient  (c).  All  that  could  reasonably,  and  which,  perhaps 
would  be  required  of  him,  is,  that  he  should  apply  to  the  executor, 
where  the  trustee  does  not  sustain  that  character,  and  ask  if  the 
necessity  for  the  sale  has  arisen.  However,  a  purchaser  is  pre- 
vented in  such  a  case  from  dealing  exclusively  with  the  trustee 
out  of  Court,  where  a  suit  has  been  instituted  for  the  administra- 
tion of  the  estate  {d).  And  the  Court  itself  cannot  make  a  good 
title  where  it  has  been  found  in  the  suit  that  all  the  debts  have 
been  paid  («). 

were  defendants,  the  conduct  of  the  115,  per  Lord  Nottingham  ;  Keane  v. 

sale  was  given  to  the  three  defendant  Robarts,  4  Mad.  356,  per  Sir  J.  Leach  ; 

trustees ;  Be  Gardner,  48  L.  J.  N.S.  Ch.  Co.  Lit.  290,  b,  note  by  Butler,  s.  14  ; 

644  ;  41  L.  T.  N.S.  82.]  Shaw  v.  Borrer,  1  Keen,  559  ;  Greetham 

[(a)  Ord.  51,  R.  1a  (6).]  v.  Golton,  11  Jur.  N.S.  848  ;  but  see 

[(6)  The  date  of  the  commencement  Fearne's  P.  W.  121. 
of  the  Land  Transfer  Act,  1897,  under  (d)  Culpepper  v.  Aston,  2  Ch.   Ca. 

the  provisions  of  which  the  real  estate  116,  223,  per  Lord  Nottingham;  and 

will  vest  as  if  it  were  a  chattel  real  see  Walker  v.  Smalwood,  Amb.  676  ; 

in  the  personal  representatives  (s.  1),  and  sup. 

who    are    invested    with    powers   of  (e)  Carlyon  v.  Truscott,  20  L.  R.  Eq. 

administration  accordingly  (ss.  2-4).]  348. 

(c)  Oulpepper  v.  Aston,  2  Ch.   Ca. 
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Pierce  v.  Scott. 


Lord  St  Leo- 
nards' Act. 


2.  But  if  a  testator  give  not  the  estate  but  a  poweo^  of  sale  only  to 
his  trustees,  and  that  conditional  on  the  insufficiency  of  the  per- 
sonal estate,  then  the  purchaser  must  at  his  peril  ascertain  that 
the  power  can  be  exercised  (a).  The  difference  between  a  trust 
and  a  power  is  this.  In  the  former  case,  the  trustees,  having  the 
legal  estate,  can  transfer  it  to  the  purchaser  by  their  ownership ; 
and  equity,  as  the  purchaser  had  no  opportunity  of  discovering 
the  true  state  of  things,  will  not  allow  his  title  to  be  impeached- 
But  where  there  is  a  power  merely,  the  insufficiency  of  the 
personal  estate  is  a  condition  precedent ;  and  if  it  did  not  pre- 
exist in  fact,  the  power  never  arose,  and  the  purchaser  took 
nothing  by  the  assumed  execution  of  it. 

3.  A  purchaser  is  not  bound  to  ascertain  whether  more  is  offered 
for  sale  than  is  sufficient  to  answer  the  purposes  of  the  trust :  for 
how  is  the  purchaser  to  know  what  exact  sum  is  wanted,  without 
investigating  the  accounts  ?  And  if  the  sale  be  by  auction,  the 
trustees  cannot  tell  a  priori  what  the  property  will  fetch. 
Besides,  the  trustees  are  entitled,  as  incident  to  their  office,  to 
raise  their  costs  and  expenses  (&). 

4.  But  where  a  testator  directed  on  the  insufficiency  of  his 
personal  estate  a  sale  in  the  first  instance  of  estate  A.,  and,  should 
that  not  answer  the  purpose,  then  of  estate  B.,  and  the  trustees, 
fifteen  years  after  the  testator's  death,  contracted  for  the  sale  of  B. 
first,  and  then  filed  a  bill  for  specific  performance,  alleging  the 
existence  of  debts,  and  that  A.  was  already  in  mortgage,  or  other- 
wise charged  to  the  full  value,  the  Court,  considering  it  was 
unlikely  that  creditors  would  have  lain  by  for  so  many  years,  and 
that  the  non-existence  of  debts  might  therefore  be  suspected,  and 
that  what  was  ground  for  suspicion  might  be  deemed  notice  to  a 
purchaser,  determined  against  the  title  (c). 

Secondly.  Supposing  the  sale  to  be  proper,  is  the  purchaser 
bound  to  see  to  the  application  of  his  purchase-money  ? 

We  must  here  advert  in  limine  to  some  important  enact- 
ments. By  the  Law  of  Property  Amendment  Act,  1859  (22  &  23 
Vict.  c.  35),  sect.  23  (passed  13th  August,  1859),  it  is  declared  that 
"  the  honA  fide  payment  to  and  the  receipt  of  any  person  to  whom 
any  purchase  or  mortgage  money  shall  he  payable  upon  any  eatress 
or  implied  trust  shall  effectually  discharge  the  person  paying  the 
same  from  seeing  to  the  application  or  being  answerable  for  the 


(a)  Ciiljiepper  V.  Aston,  2  Ch.  Ca. 
221  ;  Dike  v.  Ricks,  Cro.  Car.  3.3.5  ; 
S.  a  Sir  W.  Jones,  327. 

(6)  Spalding   v.    Shalmer,   1    Vern. 


301  ;  Tlwmasv.  Townsend,  16  Jur.  736. 
(c)    Pierce    v.    Scott,    1    Y.     &    C. 
257. 
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misapplication  thereof,  unless  the  contrary  shall  be  expressly 
declared  by  the  instrument  creating  the  trust  or  security."  It 
will  be  observed,  1.  That  the  Act  applies  not  to  all  moneys 
subject  to  a  trust,  but  only  to  moneys  arising  from  sales  and 
mortgages  and  subject  to  a  trust.  2.  That  the  language  of  the 
section,  more  particularly  of  the  latter  part  of  it,  is  in  the  future 
tense,  so  that  the  enactment  is  not  to  be  retrospective.  If  future 
settlors  are  to  have  the  option  of  excluding  the  operation  of  the 
Act,  it  should  not  affect  prior  settlements  by  settlors  who  had 
no  such  option.  3.  As  regards  trusts  or  mortgages  created  by 
instruments  since  the  date  of  the  Act,  it  would  seem  that  to  the 
extent  of  sale  moneys  and  mortgage  moneys  the  whole  doctrine 
in  equity  of  seeing  to  the  application  of  money  has  been  swept 
away.  It  cannot  be  said  that  where  A.  is  trustee  for  B.  the 
money  is  payable  to  B.  and  not  to  A.,  and  that  therefore  the 
clause  shall  not  apply,  for  the  doctrine  of  equity  is  that  the 
money  is  payable  to  A.,  but  the  purchaser  or  mortgagee  is  bound 
to  see  it  properly  applied  by  A. 

By  the  Act,  23  &  24  Vict.  c.  145,  sect.  29  (passed  Lord  Cranworth's 
28th  August,  1860),  it  was  enacted  that  "  the  receipts  in  writing  '^  ' 
of  any  trustees  or  trustee  for  any  money  payable  to  them  or  him 
by  reason  or  in  exercise  of  any  trusts  or  powers "  should  be  good 
discharges  ;  but  by  sect.  34,  the  operation  of  the  Act  was  ex- 
pressly confined  to  instruments  executed  after  the  passing  of  the 
Act. 

[Sect.  29  of  Lord  Cranworth's  Act  was  repealed  by  the  Con-  [Trustee  Act, 
veyancing  and  Law  of  Property  Act,  1881  (a),  and  a  new  provision  trustee'now^suf- 
was  substituted  for  it,  but  that  provision  has  in  its  turn  been  re-  ficient  under 

trust  wh6Ti6V6r 

pealed  and  substantially  reproduced  by  sect.  20  of  the  Trustee  Act,  created.] 
1893,  whereby  "  the  receipt  in  writing  of  any  trustee  for  any  money, 
securities,  or  other  personal  property  or  effects  payable,  transferable, 
or  deliverable  to  him  under  any  trust  or  power  "  is  made  a  sufficient 
discharge,  and  the  section  applies  to  trusts  created  either  before 
or  after  the  commencement  of  the  Act  (6).] 

As  the  clauses  in  [the  Acts  prior  to  the  Conveyancing  and  Law 
of  Property  Act,  1881,  were  not  retrospective,  and  questions  may 
still  arise  on  titles  as  to  the  validity  of  receipts  by  trustees  who 
had  no  express  powers  of  signing  receipts,  and  the  earlier 
authorities  are  of  importance  with  reference  to  the  construction 

[(a)  44  &  45  Vict.  c.  41,  ss.  36,  71.]  the   trustee.     He    would    not,   it   is 

[(b)  56  &  57  Vict.  c.  53,  s.  20.     The  apprehended,  be  justified  in  paying 

purchaser  must  of  course  satisfy  him-  to  a  bare  trustee.     Compare  Hockey 

self  that  the  money  is  "payable"  to  v.  Western,  (1898)  1  Ch.  (C.A.)  350.] 
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and  application  of  the  recent  enactments,]  it  is  necessary  to  con- 
sider generally  and  apart  from  legislative  enactment  the  power 
of  trustees  for  sale  to  sign  receipts. 

Principle  of  re-         1.  As  a  seneral  rule,  if  a  person  have  in  his  hands  money  or 

quiring  a  pur-  , ,  ,  .  ,  ,  .  .  ,    ,     , 

chaser  to  see  to     Other  property  to  which  another  person  is  entitled,  he  cannot 

the  application     discharge  himself  from  liability  but  by  payment  or  transfer  to  the 

01  his  purchase-  °  j  j   r  j 

money.  true  Owner.     If  an  estate  be  vested  in  A.  upon  trust  to  sell,  and 

divide  the  proceeds  between  B.  and  C,  in  a  Court  of  law  the 
absolute  ownership  is  in  A.,  and  his  receipt,  therefore,  will  dis- 
charge the  purchaser  ;  but  in  equity  B.  and  C,  the  cestuis  que  trust, 
are  the  true  proprietors,  and  A.  is  merely  the  instrument  for  the 
execution  of  the  settlor's  purpose,  and  the  receipt,  therefore,  to  be 
effectual,  must  be  signed  by  B.  and  C.  (a). 
T^li^^X  °th  ^'  ^^^^  ^^  ^^®  primd  facie  rule  in  trusts  ;  but  in  every  instance 

intention  of  the    it  is  liable  to  be  controlled  and  defeated  by  an  intention  to  the 
settlor.  contrary  collected  from  the  instrument  creating  the  trust,  whether 

that  intention  be  expressed  or  implied. 
Either  expressed.  3.  The  former  is  the  case,  if  the  settlor^  direct  in  express  terms 
that  the  receipts  of  A.,  the  trustee,  shall  discharge  the  purchaser 
from  seeing  to  the  application  of  the  purchase-money  ;  for  B.  and 
C.  cannot  at  the  same  moment  claim  under  and  contradict  the 
instrument — they  cannot  avail  themselves  of  the  sale,  and  reject 
the  proviso  affecting  the  receipt. 

The  words  in  a  power  of  attorney,  "  to  sign  discharges  in  the 
name  of  the  assignor  or  otherwise,  and  to  do  all  other  acts  as  the 
principal  might  have  done,"  have  been  held  to  carry  such  a 
direction  (h)  where  not  controlled  by  a  subsequent  receipt  clause 
tending  to  negative  that  intent  (c).  But  the  receipt  clause  has 
not  always  been  liberally  construed  ;  as  where  trustees  were 
entitled  to  receive  a  sum  of  stock  with  a  power  of  varying 
securities,  a  receipt  signed  for  cash  was  held  to  be  no  discharge, 
though  the  Court  said  that  had  there  been  any  indication  of  an 
intention  to  exercise  the  power  of  varying  securities  for  which 
cash  would  be  required,  the  decision  might  have  been  different  {d). 
It  would  have  been  more  satisfactory  had  the  Court  held  that  as 
the  trust  fund  in  the  hands  of  the  trustees  in  the  shape  of  cash 

(a)  See  Weatherbij  v.  St  Giorgio,  2  Harris,  5  De  G.  M.  &  G.  439.     See 

Hare,  624.     The  power  of  the  vendor  also  further  Ottley  v.  Gray,  16  L.  J. 

to  sign  a  discharge  for  the  purchase-  N.S.  Ch.  512  ;  Ourton  v.  Jellicoe,  14  Ir. 

money  is  a  question  not  of  conveyance  Ch.  Rep.  180. 

but  oi  title;  Forbes  v.  Peacock,  12  Sim.  (c)  Brasier  v.  Hudson,  9  Sim.  1. 

521.  (d)  Pell  V.  I)e  JFiiifon,  2  De  G.  & 

(h)  Binhs   v.  Lord  liokeby,  2  Mad.  J.  13. 
227  ;    see    238,   239 ;    Desborough    v. 
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did  not  necessarily  imply  a  breach  of  trust,  the  receipt  was 
sufficient. 

4.  In  what  cases  a  power  of  signing  receipts  is  implied,  has  Or  implied. 
never  been  satisfactorily  ascertained.     However,  two  principles 
appear  to  be  the  basis  upon  which  most  of  the  distinctions  taken 

by  the  Courts  have  been  founded. 

5.  First.     In  the  creation  of  a  trust  for  immediate  sale,  it  is  Direction  to  sell 
implied  that  a  legal  and   equitable   discharge  for  the  purchase  g^e'oneto^igii 
money  shall  be  signed  ly  some  one  at  the  time  of  the  sale.     There  discharges  at 
can  be  no  conveyance  of  the  estate  without  payment  of  the  money, 

and  there  can  be  no  such  payment  without  a  complete  discharge. 
Should  the  settlor  have  contemplated  a  sale  at  a  time  when,  as 
he  must  have  known,  the  cestuis  que  trust,  or  some  of  them,  were 
either  not  in  existence,  or  not  of  capacity  to  execute  legal  acts  (a), 
[or  could  only  be  ascertained  in  futuro  (&)],  the  intention  must  be 
presumed  that  the  receipts  of  the  trustees  should  be  a  release  to 
the  purchaser. 

As  to  cestuis  que  trust  who,  aftei-  the  date  of  the  instrument,  As  to  cestui  que 
go  out  of  the  jurisdiction,  or  are  otherwise  incapacitated  to  concur,  Jurisd^iotion.  ^^ 
the  general  rule  does  not  apply,  for  it  cannot  be  said  that  the 
settlor  meant  the  trustees  to  sign  receipts  for  them,  the  presump- 
tion being  the  other  way. 

6.  Secondly.  If  a  sale  be   directed,   and  the  proceeds  are  not  Where  trust  is 
simply  to  be  paid  over  to  certain  parties,  but  there  is  a  special  purohase-money 
trust  annexed,  the  inference  is  that  the  settlor  meant  to  confide  i*  is  implied  that 
the  execution  of  the  trust  to  the  hands  of  the  trustee,  and  not  apply  it. 

of  the  purchaser,  and  that  the  trustee  therefore  can  sign  a 
receipt  (c). 

An  opinion  of  Mr  Booth  shows  that  even  in  his  time  regard  Mr  Booth's 
was  had  to  the  nature  of  the  trust  in  exempting  the  purchaser 
from  liability.     A  testator  had  directed  his  trustees  to  sell,  and 

(a)  Sowarshy  v.  Lacy,  4  Mad.  142  ;  one  inserted  as  of  course  in  legal  in- 

Lavender  y.  Stanton,  6  Mad.  46  ;  and  struments,  but  often  excluded,  and 

see  Breedon  v.   Breedon,  1  R.   &  M.  when  excluded,  was  never  implied, 

413  ;  GvMert  v.  Baker,  Sugd.  Vend.  except    under   very  special    oircum- 

&  Purch.  842,  843,  11th  ed.  stances.    Thequestioninthatcasearose 

(h)   Balfour  v.    Welland,    16    Ves.  upon  tlie  construction  of  a  will  which 

151,  see  156.  gave  to  the  tenant  for  life  the  like 

(c)  Doran  v.   Wiltshire,  3  Sw.  699  ;  powers  of  selling  and  exchanging  as 

Balfour  v.    Welland,    16    Ves.    157;  were  containedinasettlement  referred 

Wood  v.  Harman,  5  Mad.  368  ;  Locke  to,  and  in  which  were  not  only  jDowers 

V.  Lomas,  5  De  G.  &  Sm.  326.     See  of  sale  and  exchange,  but  also  a  power 

Glynn  v.   Locke,  3  Dr.  &  War.   11  ;  of  signing    receipts,   and   the  Vice- 

Ford  V.  Ryan,  4  Ir.  Ch.  Eep.  342.     In  Chancellor  was  of  opinion  that  the 

Cox  V.   Gox,   1   K.   &  J.    251,   Vice-  powers  of  sale  and  exchange  only. 

Chancellor  Wood  held,  that  a  power  without  the  power  of  signing  receipts, 

of  signing  receipts  was  by  no  means  were  incorporated  by  reference. 
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invest  the  proceeds  upon  the  trusts  thereinafter  mentioned,  and 
then  gave  his  wife  an  annuity  of  50Z.  a  year  for  her  life,  to  be 
paid  out  of  the  proceeds,  and  subject  thereto,  gave  the  fund  to 
his  son ;  but  in  case  of  his  death  under  tvyenty-one,  to  the  person 
entitled  to  his  Taunton  lands.  Mr  Booth  wrote,  "  I  am  of  opinion 
that  all  that  will  be  incumbent  on  the  purchaser  to  see  done  will 
be  to  see  that  the  trustees  invest  the  purchase-money,  in  their 
names,  in  some  of  the  public  stocks  or  funds,  or  on  Government 
securities,  and  in  such  case  the  purchaser  will  not  be  answerable 
for  any  misapplication,  after  such  investment  of  the  money,  of 
any  moneys  which  may  arise  by  the  dividends  or  interest,  or  by 
disposition  of  such  funds,  stocks,  or  securities,  it  not  being  possible 
that  the  testator  should  expect  from  any  purchaser  any  further 
degree  of  care  or  circumspection  than  during  the  time  that  the 
transaction  for  the  purchase  was  carrying  on,  and  therefore  the 
testator  must  be  supposed  to  place  his  sole  confidence  in  the  trustees, 
and  this  is  the  settled  practice  in  these  cases,  and  I  have  often 
advised  so  much,  and  no  more,  to  be  done."  And  in  this  opinion 
Mr  Wilbraham  also  concurred  (a). 

7.  To  the  principle  under  consideration  is  referable  the  well- 
known  rule,  that  a  purchaser  is  not  bound  to  see  to  the  application 
of  his  money  where  the  trust  is  for  payment  of  debts  generally ; 
for  to  ascertain  who  are  the  creditors,  and  what  is  the  amount 
of  their  respective  claims,  is  matter  of  trust  involving  long 
and  intricate  accounts,  and  requiring  the  production  of  vouchers 
which  the  purchaser  would  have  no  right  to  require  (6).  And 
mere  absence  of  statement  of  the  purpose  for  which  the  money  is 
wanted  will  not  make  a  purchaser  or  mortgagee  liable  on  the 
ground  of  presumed  knowledge  that  the  money  was  to  be  applied 
otherwise  than  for  payment  of  debts  (c).     So  if  the  trust  be  for 

(a)  2  Gas.  and  Op.  114.  358  ;  Binhs  v.  BoUly,  2  Mad.  238,  per 


(6)  Forbes  V.  Peacock,  11  Sim.  152 
and  see  S.  G.  12  Sim.  528  ;  1  Ph.  717 
Stroughill  v.  Anstey,  1  De  G.  M.  &  G, 
635  ;  Gorser  v.  GartwrigU,  7  L.  R.  H, 
L.  731  ;  Dowling  v.  Hudson,  17  Beav. 
248  ;  Culpepper  Y.  Aston,  2  Oh.  Ca.  223 


SirT.  Plumer;  Dunchv.  Kent,  1  Vern. 
260,  admitted  ;  Elliot  v.  Merryman, 
Barn.  78  ;  Smith  v.  Oxiyon,  1  B.  C.  C. 
186,  and  cases  cited  lb.  note  ;  Itlull  v. 
Bemie,  1  Ves.  215,  per  Lord  Hard- 
wicke  ;  Lloyd  v.  Baldwin,  lb.  173,  yer 


Wathins  v.  Gheeh,  2  S.  &  S.  205,  per  eundem ;  Dolton  v.  Rewen,  6  Mad.  9  ; 

Sir  J.  Leach  ;  Anon.  Mos.  96  ;  Hard-  Ex  parte  Turner,  9  Mod.  418,  per  Lord 

icich  V.  Mijnd,  1  Anst.  109  ;  Johnson  v.  Hardwicke  ;  Gosling  v.  Garter,  1  Coll. 

Kennett,  3  M.   &    K.    630,  per   Lord  644  ;   Eland  v.  Eland,  1  Beav.  235  ; 

Lyndhurst ;  {Re  Rehbeck,  63  L.  J.  Ch.  ,S'.  G.  4  M.  &  Or.  420 ;  Jones  v.  Price, 

596] ;     Rogers    v.    Skillicorne,    Amb.  11  Sim.  557  ;    Gurrer  v.    Walkley,^  2 

189,  per  Lord  Hardwicke  ;  Walker  v.  Dick.  649,  corrected  from  Reg.  Lib. 

HviaVmood,  Id.  677, ye/-  Lord  Camden  ;  Sugd.  Vend.  &  Piirch._  168,  10th  ed. 
Barker  v.  Duke  of  Devonshire,  3  Mer.  (c)  Gorser  v.  Gartwright,  7  L.  R.  H. 

310  ;   Abbot  v.  Gibbs,  1  Eq.  Ca.  Ab.  L.  731. 
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payment  of  a  particular  debt  named,  and  of  the  testator's  other 
debts  (a).  So  if  the  trust  be  for  payment  of  debts  and  legacies, 
the  purchaser  is  equally  protected;  for  as  the  discharge  of  the 
debts  must  precede  that  of  the  legacies,  and  the  purchaser  is 
not  called  upon  to  mix  himself  up  with  the  settlement  of  the 
debts,  he  is  necessarily  absolved  from  all  liabilities  in  respect  of 
the  legacies  (b),  [even  though  the  money  is  expressed  to  be  raised 
for  the  payment  of  legacies  only  (c)]. 

8.  But  if  the  trust  be  for  payment  of  particular  or  scheduled  Scheduled  debts 
debts  only  (d),  or  of  legacies  only  (e),  then,  as  there  is  no  trust  to  °^  ^° 

be  executed  requiring  time  or  discretion,  but  the  purchase-money 

is  simply  to  be  distributed  amongst  certain  parties,  there  is  no 

reason  why  the  purchaser  should  not,  under  the  general  rule,  be 

expected  to  see  that  the  purchase-money  finds  its  way  into  the 

proper  channel.     And  the  purchaser,  where  legacies  only  were 

charged,  continued  to  be  bound  to  see  to  the  application  of  his 

money,  though  by  3  &  4  W.  4.  c.  104,  the  real  estate  of  all  per-  Administration  of 

sons  deceased  since  the  29th  of  August,  1833,  was  rendered  liable,  -yl^^^^    '^ ' 

in  the  hands  of   the  heir  or  devisee,  to  the  payment  of  debts 

generally,  whether  by  specialty  or  simple  contract  (/). 

9.  And  even  where  the  estate  is  subjected  by  the  testator  to  a  where,  notwith- 
trust  for  payment  of  debts  generally,  the  purchaser  will  not  be  in-  standing  a  charge 

,  .^    ,  ,        ,  .  ,    ,  .„    f         ,  ,,      .        ,        of  debts,  the  pur- 

demnified  by  the  receipt  or  the  trustee  it  there  be  any  collusion  be-  chaser  must  see 

tween  them  (a) ;  or  if  the  purchaser  have  notice  from  the  intrinsic  *°  ^^  application 
^''-"  -"^  of  his  money. 

evidence  of  the  transaction  that  the  purchase-money  is  intended  to 
be  misapplied  (A) ;  or  if  a  suit  has  been  instituted  which  takes  the 

(a)  Robinson  v.  Lowater,  17  Beav.      Spalding  v.  Shalmer,  I  Vern.  303,  per 
592  ;  5  De  G.  M.  &  G.  272.  Lord  North  ;  Abbot  v.  Gibbs,  I  Bq.  Ca. 


(b)  Rogers  v.  Skillicorne,  Amb.  188 
Smith  V.  Guyon,  1  B.  C.  C.  186  _ 
Jebb  v.  Abbot,  and  Beynon  v.  Gollins. 
cited  Co.  Lit.  290  b,  note  by  Butler ' 
Williamson  v.  Gurtis,  3  B.  C.  C.  96 
Johnson  v.  Kennett,  3  M.  &  K.  630, 
per  Lord  Lyndhurst ;  6  Ves.  654, 
note  (a)  ;  Wathins  v.  Cheek,  2  S.  &  S! 
205,  per  Sir  J.  Leach  ;  Eland  v.  Eland. 
1  Beav.  235  ;  S.  G.  i  U.  k  Cr.  420 ' 


Ab.  358 ;  Elliot  v.  Merryman,  Barn.  81, 
per  Sir  J.  Jekyll  ;  Binks  v.  Rokeby, 
2  Mad.  238,  per  Sir  T.  Plumer  ;  Ithell 
V.  Beane,  1  Ves.  215,  per  Lord  Hard- 
wicke  ;  Lloyd  v.  Baldwin,  1  Ves.  173, 
per  eundem  ;  and  see  Dunch  v.  Kent,  1 
Vern.  260  ;  Gulpepper  v.  Aston,  2  Ch. 
Ca.  223. 

(e)  Johnson  v.  Kennett,  3  M.  &  K. 
630  ;  Horn  v.  Horn,  2  S.  &  S.  448  ; 


PtK/e  V.  Adam,  4  Beav.  269.     Forbes  \Re  Rebbeck,  63  L.  J.  Ch.  596]. 
V.    Peacock,    12     Sim.     528 ;  1    Ph.  (/)  Horn  v.  Horn,  2  S.  &  S.  448. 

717.  [g)  Rogers  v.  Skillicorne,  Amb.  189, 

[(c)  Re  Henson,  (1908)  2  Ch.  366.]  ^erLord  Hardwicke  ;  Elands.  Eland, 

{d)  Doran  v.  Wiltshire,  3  Sw.  701,  4  M.  &  Cr.  427,  per  Lord  Cottenham. 
per  Lord  Thurlow  ;  Smith  v.  Guyon,  (h)  Watkins  v.  Clieek,  2  S.  &  S.  199  ; 

1  B.  C.  C.  186,  per  eundem,  and  cases  Eland  v.  Eland,  4  M.  &  Cr.  427,  per 

cited,  lb.  note  ;  Rogers  v.  Skillicorne,  Lord  Cottenham ;  Burt  v.   Trueman, 

Amb.    189,    per    Lord     Hardwicke;  6  3  ur.'N.S.  721 ;  a,nd  Be.eStroughill  v. 

HmnUe  v.  Bill,  1  Eq.  Ca.  Ab.  359,^36/  Anstey,  1  De  G.  M.  &  G.  648  ;  Golyer 

Sir    N.    Wright ;    Ano7i,    Mos.    96  ;  v.  Finch,  5  H.  L.  Ca.  923. 
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administration  of  the  estate  out  of  the  hands  of  the  trustees  (a) ;  and 
these  doctrines,  it  is  conceived,  are  not  affected  by  the  clauses  in 
Lord  St  Leonards'  and  Lord  Cranworth's  Acts  [and  the  Trustee  Act, 
1893,  above  referred  to  (6)],  which  apply  only  to  bo7id  fide  payments, 
tousteeraftera  ^^-  -^^^  ^^  ^^^  purchaser  is  dealing  v?ith  trustees  at  a  great 
length  of  time,  distance  of  time,  and  when  the  trust  ought  long  since  to  have 
been  executed,  the  purchaser  is  bound  to  inquire  and  satisfy 
himself  to  a  fair  and  reasonable  extent,  that  the  trustees  are 
acting  in  the  discharge  of  their  duty  (c).  In  SaUn  v.  Heape, 
where  twenty-seven  years  had  elapsed,  and  the  beneficiaries  sub- 
ject to  the  charge  had  been  let  into  possession,  and  the  purchaser 
asked  if  there  were  any  debts  and  the  vendors  declined  to  answer, 
it  was  held  that  the  vendors  could  make  a  good  title  {d),  and 
Lord  Eomilly  observed  that  he  had  known  so  many  cases  where, 
after  distribution  of  the  assets,  debts  had  appeared  which  did  not 
exist  at  the  death  of  the  testator,  but  which  arose  subsequently 
out  of  obligations  entered  into  by  him,  that  a  very  liberal  term 
ought  to  be  allowed  for  the  exercise  of  the  power  of  sale  («). 
[The  Court  of  Appeal  has,  however,  recently  expressed  an  opinion 
that  twenty-seven  years  is  too  long  a  period,  and  laid  down  the 
rule  that  for  a  period  of  twenty  years  from  the  testator's  death 
a  purchaser  should  not  be  bound  or  entitled  to  ascertain  whether 
the  debts  were  paid,  but  that  after  the  lapse  of  that  period  it  is 
fair  to  presume  that  the  debts  have  been  paid,  and  the  purchaser 
is  bound  to  inquire  (/),  but  this  rule  does  not  extend  to  the  case 
of  an  executor  selling  leaseholds  {g).'\ 
Power  of  signing  1 1.  As  the  exemption  of  the  purchaser  from  seeing  to  the 
tion  of  intention  application   of   the   purchase-money   depends  as   a  general   rule 

at  the  date  of  the  upon  the  settlor's  intention,  the  question  must  be  viewed  with 
instrument.  '-  ^ 

reference  to  the  date  of  the  instrument,  and  not  as  affected  by 

circumstances  wliich  have  subsequently  transpired  (7^).     Thus,  if 

a  trust  be  created  for  payment  of  debts  and  legacies,  and  the 

trustees,  after  full  payment  of  the  debts,  contract  for  the  sale  of 

(«)  Lloyd  V.  Baldwin,  1  Ves.  1 73.  Lmidau,  20  Ch.  I).  (C.A.)  465  ;  and  see 

[(6)  See  cmite,  p.  535.]  Re  Molyneux  and  IVhite,  13  L.  R.  Ir. 

(c)  Stroughill  v.  Anstey,  1  De  G.  M.  382  ;  Ee  Ryan  imd  Cavanagh,  17  L.  R. 
&  G.  654,  per  Lord  St  Leonards  ;  and  Ir.  42  ;  and  post,  p.  565.] 

see  Forbes  v.  Peacock,  11   Sim.    152;  [(g)  Re  Whistler,  35   Ch.   D.    561; 

12  Sim.   528  ;   11   M.  &  W.  637  ;   1  Re  Venn  and  Furze,  (1894)  2  Ch.  101  ; 

Ph.    717  ;  Devaynes  v.   Rohitison,   24  and  as  to  the  real  estate  of  a  testator 

Beav.  93  ;  Sabin  v.  Heape,  27  Beav.  dying  on  or  after  1st  January,  1898, 

553  ;  McNeillie  \.  Acton,  2  Eq.  Rep.  see  the  Land  Transfer  Act,  1897  (60 

21.  &  61  Viet.  c.  65),  ss.  1,  2,  sub-s.  2.] 

(d)  27  Beav.  553.  {h)  See  Balfour  v.  Welland,  16  Ves. 

(e)  lb.  560.  156  ;  Johnson  v.  Kennett,  3  M.  &  K. 
[(/)  Re  Tawfueray  -  IFillaume  imd      631  ;  Eland  v.  Eland,  4  M.  &  Cr.  428. 
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the  estate,  the  purchaser  will  not,  upon  this  principle,  be  bound 
to  see  to  the  application  of  the  money  in  payment  of  the 
legacies  (a). 

12.  In  Forles  v.  Peacock  (h),  a  testator  directed  his  debts  to  he  Forbes  v. 

r Pfl  POP K 

paid,  and  gave  the  estate  to  his  wife  (whom  he  appointed  his 
executrix)  for  life,  subject  to  his  debts  and  certain  legacies,  and 
empffivered  her  to  sell  the  estate  in  her  lifetime,  and  directed  that 
if  it  were  not  sold  in  her  lifetime,  it  should  be  sold  at  her  death, 
and  the  proceeds  applied  in  a  manner  showing  that  they  were 
intended  to  pass  through  the  hands  of  the  executors,  and  the 
testator  requested  certain  persons  to  act  as  executors  and  trustees 
with  his  wife.  The  widow  lived  twenty-five  years,  and  after  her 
death  the  surviving  executor  contracted  for  the  sale  of  the  estate. 
The  Vice-Chancellor  of  England  held  that,  after  so  long  a  lapse 
of  time  from  the  testator's  death,  the  purchaser  had  a  right  to 
ask  if  the  debts  had  been  paid,  and  if  he  received  no  answer,  it 
amounted  to  notice  that  they  had  been  paid,  and  he  must  see  to 
the  application  of  his  purchase-money.  The  V.  C.  observed: 
"  When  the  objection  is  made  by  the  purchaser  that  the  executors 
cannot  make  a  good  title  because  all  the  debts  have  been  paid,  if 
the  question  is  put  hy  him  simply,  are  there  or  are  there  not  any 
debts  remaining  unpaid,  he  has  a  right  to  an  answer''  (c).  And 
on  a  subsequent  day  he  observed :  "  Here  the  purchaser  has  asked 
the  executor  whether  any  of  the  testator's  debts  were  unpaid  at 
the  date  of  the  contract,  and  the  executor  refused  to  give  him  an 
answer.  Under  these  circumstances,  if  it  should  turn  out  that 
all  the  debts  were  paid,  I  should  hold  that  the  purchaser  had 
notice  of  that  fact,  and  that  he  was  bound  to  see  that  his  purchase- 
money  was  properly  applied  "  (d). 

{a)  Johnsmi  v.  Kennett,Z  M.  &  K.  desoriptionaffecting  the  property,  not 

624,  reversing  S.  0.  6  Sim.  384  ;  Eland  disclosed  by  the  abstract  of  the  ven- 

V.  Eland,  4  M.  &  Or.  420 ;  Page  v.  dor's  title."    But  the   V.   C.    added 

Adam,   4  Beav.    269  ;    Stroughill   v.  that  he  "  must  not  be  considered  as 

Anstey,  1  De  G.  M.  &  G.  635.  altogether  approvingof  the  requisition 

(6)  11  Sim.  152  ;  12  Sim.  528  ;  11  being  made  in  the  form  above-men- 

M.  &  W.  637  ;  1  Ph.  717  ;  see  Strong-  tioned.    The  answer  might  lead  to  the 

hill  V.  Anstey,  1  De  G.  M.  &  G.  650.  disclosure  of  what  thepurchaser  would 

(c)  12    Sim.    537  ;     see    Sabin    v.  rather    not   know.     The    requisition 

Heape,  27  Beav.  553.     In  the  case  of  should,  he  thought,  be  added  to,  thus, 

A.  Solomon,  vendor,   and   F.   Davey,  'and  which  if  remaining  undisclosed 

purchaser,  under  the  9th  section  of  might  prejudicially  affect  the  pur- 

the  "Vendor  and  Purchaser  Act,  1874  chaser,'"  March,  1875.    [But  this  view 

(37  &  38  Vict.  c.  78),  V.C.  Hall  decided  has  since  been  overruled  by  the  Court 

that  the  vendor  was  bound  to  answer  of  Appeal  in  the  case  of  Be  Ford  and 

the  purchaser's  inquiry,  "  whether  the  Hill,lO  Ch.  D.  (C.A.)  365,  where  it  was 

vendor  is  or  her  solicitors  are  aware  heldthatthepurchaserwasnotentitled 

of  any  judgments,  settlements,  mort-  to  make  any  such  requisition  at  all.] 
gages,  charges,  or  incumbrances  of  any  (d)  12  Sim.  542. 
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It  is  evident  that  this  doctrine  was  not  in  accordance  with 
former  decisions,  and  the  cause  was  carried  on  appeal  to  the 
Lord  Chancellor,  when  the  decision  below  was  reversed  (a).  Lord 
Lyndhurst  said:  "If  the  purchaser  had  notice  that  the  vendor 
intended  to  commit  a  breach  of  trust,  and  was  selling  the  estate 
for  that  purpose,  he  would,  by  purchasing  under  such  circum- 
stances, be  concurring  in  the  breach  of  trust,  and  thereby  become 
responsible.  But  assuming  that  the  facts  relied  upon  in  this  case 
amount  to  notice  that  the  debts  had  been  paid ;  yet,  as  the 
executor  had  authority  to  sell  not  only  for  the  payment  of  debts, 
but  also  for  the  purpose  of  distribution  among  the  residuary 
legatees,  this  would  not  afford  any  inference  that  the  executor 
was  committing  a  breach  of  trust  in  selling  the  estate,  or  that  he 
was  not  performing  what  his  duty  required.  The  case  then 
comes  to  this:  If  authority  is  given  to  sell  for  the  payment  o^ 
debts  and  legacies,  and  the  purchaser  knows  that  the  debts  are  paid, 
is  he  bound  to  see  to  the  application  of  the  purchase-money  ?  I 
apprehend  not." 

Lord  St  Leonards,  with  reference  to  the  same  important  case, 
observed :  "  When  a  testator  by  his  will  charges  his  debts  and 
legacies,  he  shows  that  he  means  to  entrust  his  trustees  with  the 
power  of  receiving  the  money,  anticipating  that  there  will  be 
debts,  and  thus  providing  for  the  payment  of  them.  It  is,  by 
implication,  a  declaration  by  the  testator  that  he  intends  to 
entrust  the  trustees  with  the  receipt  and  application  of  the 
money,  and  not  to  throw  any  obligation  at  all  upon  the  pur- 
chaser or  mortgagee.  Tliat  intention  does  not  cease  because  there 
are  no  debts.  If  a  trust  be  created  for  payment  of  debts  and 
legacies,  the  purchaser  or  mortgagee  should  in  no  case  (in  the 
absence  of  fraud),  be  bound  to  see  to  the  application  of  the  money 
raised."  And  his  lordship  added,  "as  to  Forbes  v.  Peacock,  it 
is  quite  a  mistake  to  suppose  that  that  was  a  trust  executed  at 
a  distance  of  twenty-five  years  from  the  time  when  it  arose,  for 
it  was  executed  at  the  time  when  it  did  arise,  which  happened 
to  be  twenty-five  years  after  the  death  of  the  testator"  (b). 
Power  of  varying       13.  If  a  trustee  have  authority  to  invest  the  trust  fund  with 

securities,  and  of  n  .  'j'        i.    j.         -ii        i.  „ „„™„„ 

investment.  a  power  of  varying  securities,  but    without   an   express  power 

of  signing  receipts,  it  is  implied  from  the  nature   of  the  trust 
that  he  shall  sign  receipts  (c) ;  and  if  he  be  authorised  to  invest 

(a)  1   Ph.   717  ;    see   Stroughill  v.  (6)  Stroughill  v.  Anstey,  1  De  G.  M. 

Anstey,  1  De  G.  M.  &  G.  653  ;  Mather  &  G.  653,  654. 

V.  Norton,  16  Jur.  309  ;  [Be  Tanqueray-  (c)  Loche  v.  Lomas,  5  De  G.  &  Sin. 

WillaumeandLandau,20Ch.B.(C.A.)  326. 
465]. 
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on  security  simply  without  power  of  varying  securities  he  can 
sign  receipts,  for  he  cannot  prevent  the  borrower  from  paying 
off  the  money,  and  who  but  the  trustee  can  receive  it  back  (a). 
Indeed  a  power  of  investment  has  been  held  to  carry  with  it  a 
power  of  varying  the  securities  (I).  Where,  however,  the  trustee 
was  directed  to  invest  upon  security,  but  real  security  was  not 
mentioned,  and  he  lent  upon  a  mortgage,  the  Court  did  not  think 
it  so  clear  that  the  trustee  could  sign  a  receipt  when  the  money 
was  paid  off,  as  to  compel  a  purchaser  to  take  a  title  which 
depended  on  that  question  (c).  The  power  of  signing  a  receipt 
in  such  cases  turns  on  the  intention  as  collected  from  the  instru- 
ment, and  unless  it  contain  authority  to  lend  on  a  mortgage  no 
power  of  signing  a  receipt  when  the  mortgage  money  is  paid  off 
is  implied. 

14.  A  power  of  signing  receipts  was  held  not  to  be  implied  Power  of  sale 
in  a  power  of  sale  and  exchange  (d).     But  in  that  case  it  was  *"   ^^°  ^"^^' 
a  mere  power   of    sale    and    exchange,  and    not  the   ordinary 

power  inserted  in  settlements,  accompanied  with  directions  for 
laying  out  on  another  purchase  with  interim  investment  on 
securities. 

15.  The  case  in  which  a  testator,  instead  of  devising  the  estate  Charge  of  debts. 
upon  an  express  trust  for  payment  of  debts,  creates  a  charge  of 

debts  upon  his  real  estate,  seems  to  require  particular  examina- 
tion. It  might  have  been  a  simple  and  useful  rule  to  hold  under 
such  circumstances  that  the  executor,  and  the  executor  only,  as 
the  person  who  has  administration  of  the  personal  assets,  should, 
by  virtue  of  an  implied  power,  sell  the  real  estate  for  payment 
of  the  debts ;  but  no  such  rule  ever  existed,  and  we  proceed, 
therefore,  to  ascertain,  as  far  as  we  can,  by  what  principle  the 
Court  is  guided. 

a.  If  a  testator  charge  his  real  estate  with  debts,  and  then  Devise  to  trustees 
devises  it  to  trustees  upon  certain  trusts,  which  do  not  provide  Jg^,^g_^°^^'^^  ° 
for  a  sale,  or  perhaps  even  negative  the  intention  of  conferring 
a  power  of  sale,  can  the  trustees  give  a  good  title  to  a  purchaser  ? 
It  is  clear  that  [subject  to  the  restrictions  arising  under  the 
Settled  Land  Act,  1882,  which  will  be  subsequently  discussed  (e),] 
the  trustees   and  the   executor  together   can  sell  (/),  and   the 

(a)  Wood  V.  Ha/fman,  5  Mad.  368.  (/)  Shaw  v.  Borrer,  1  Keen,  559  ; 

(b)  Be  Cooper's  Trust,  W.  N.  1873,  Ball  v.  Harris,  8  Sim.  485  ;  S.  C.  4 
p.  87.  M.  &  Cr.  264 ;  Page  v.  Adam,  4  Beav. 

(c)  Hanson  v.  Beverley,  Sugd.  Vend.  269  ;  and  see  Forbes  v.   Peacock,  11 
&  Purch.  848,  11th  ed.  Sim.  152  ;  12  Sim.  528  ;  11  M.  &  W. 

(d)  Cox  V.  Cox,  1  K.  &  J.  251.  630  ;  1  Ph.  717  ;  Sabin  v.  Heape,  27 
[(«)  Post,  pp.  553,  554.]  Beav,  553 ;  Gorser  v.  Gartm-ight,  7  L. 
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question  is,  upon  what  principle  this  proceeds.  Is  the  executor 
the  vendor,  and  if  so,  has  he  a  legal  power  which  enables  him 
to  pass  the  estate  at  law  independently  of  the  trustee  ?  V.  C. 
(late  L.  J.)  Knight  Bruce  seemed,  on  one  occasion,  to  think  that 
the  cases  of  Shaw  v.  Borrer  and  Ball  v.  Harris  might  have  been 
decided  on  this  footing  (a),  and  some  recent  cases  lean  in  the 
same  direction  (6).  But  in  the  earlier  cases  the  notion  of  the 
executor  passing  the  legal  estate  in  such  a  case  was  never  sug- 
gested, and  what  was  said  by  the  Court  of  Exchequer  in  Doe  v. 
Hughes  was  at  least  true  at  the  time  it  was  spoken,  viz.  that 
not  a  single  case  could  be  produced  in  which  a  mere  charge  had 
been  held  to  give  the  executors  a  legal  power  (c).  Have  the 
executors  then  an  equitable  power,  and  is  the  trustee  who  has 
the  legal  estate  bound  to  convey  it  as  the  executor  directs  ? 
This  doctrine  would  be  a  very  rational  one,  but  there  is  no  trace 
of  it  in  the  cases  themselves.  Apparently  they  were  decided 
on  the  familiar  principle  that  in  a  Court  of  Equity  there  is  no 
difference  between  a  charge  of  debts  and  a  trust  for  payment 
of  debts  {d),  and  that  the  trustees  therefore  took  the  legal  estate 
upon  the  trusts  of  the  will,  the  first  of  which  was  to  pay  the 
testator's  debts.  It  is  certainly  not  a  little  remarkable  that 
after  an  examination  of  all  the  authorities  upon  the  subject, 
there  does  not  appear  to  be  one  in  which  the  trustee  has  sold 
alone,  without  the  concurrence  of  the  executor.  This  circum- 
stance may  be  easily  accounted  for,  as  trustees  of  the  will  are 
almost  invariably  appointed  executors  also,  and  where  that  is 
not  the  case,  the  purchaser  naturally  requires  the  concurrence 
of  the  executor,  not  on  the  ground  that  he  is  the  vendor,  but 
to  satisfy  the  purchaser  that  the  sale  of  the  real  estate  is  land 

E.  H.  L.  731.     In  Shaw  v.  Borrm-,  the  Walsh,  18  Beav.  568 ;  Golyer  v.  Finch, 

trustees  and  executors  were  co-plain-  5  H.  L.  Ca.  905  ;  Hodkinson  v.  Qiiinn, 

tiffs,  and  the  prayer  of  the  hill  was,  1  J.  &  H.  310 ;    Greetham  v.  Golton., 

that   the   purchase-money   might  he  34  Beav.  615. 

paid  to  the  executors.    This,  if  done  (c)  Doe  v.   Hughes,   6  Exch.   231. 

by  the  order  of  the  Court,  would  in-  [See    Be    Tanqueray  -  Willaume   and 

demnify  the  trustees  ;  hut  it  did  not  Landau,  20  Ch.  D.  (C.A.)  465,  476, 

follow  that  the  trustees,  on  the  com-  where  it  was  regarded  as  settled  law, 

pletion  of  the  sale  out  of  Court,  could  that  a  charge  alone  would  not  enable 

have  allowed  the  executors  to  receive  the  executors  to  pass  the  legal  estate.] 

the  money.     The  c[uestion  to  whom  (d)  Elliot  v.  Merryman,  Barn.  81  ; 

the   money  should  be  paid  was  not  Ex  parte  Turner,^  M.oA..  iW  ;  Jenkins 

adverted  to  in  the  argument,  nor  does  v.  Hiles,  6  Ves.  654,  note  {a)  ;  Bailey 

it  appear  to  whom  it  was  paid.  v.  Ekins,  7  Ves.  323  ;  Ball  v.  Harris, 

(a)  Gosling  v.  Garter,  1  Coll.  649.  4  M.  c&  Cr.  267  ;    Wood  v.   TFliite,  4 

(b)  See  Robinson  V.  Lowater,n  Bea.v.  M.  &  Cr.  482;  Gommissioners  of 
592  ;  5  De  G.  M.  &  G.  272  ;  Eidsforth  Donations  v.  Wyhrants,  2  Jon.  & 
v.  Armstead,  2  K.  &  J.  333  ;  Wrigley      Lat.  197. 

v.  Sykes,   21    Beav.    337  ;    Storry    v. 
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fide  from  the  insufficiency  of  the  personal  assets.  In  some  of 
the  cases  the  Court  has  noticed,  but  not  laid  any  stress  upon, 
the  circumstances  of  the  personal  representative  concurring  (a), 
or  of  the  characters  of  trustee  and  personal  representative  being 
combined ;  but  in  others  that  fact  has  been  passed  over  in  silence 
as  a  mere  accident,  and  the  Court  has  relied  on  the  general 
doctrine  that  a  trustee  of  the  estate  charged  with  debts  could 
sell,  and  sign  a  valid  discharge  for  the  purchase-money  (&).  In 
Doe  V.  Hughes  (c),  the  case  most  adverse  to  the  powers  arising 
from  the  charge  of  debts,  it  was  admitted  that  by  a  devise  to 
trustees  of  the  real  estate,  subject  to  a  charge  of  debts,  the 
trustees  had  thereby  imposed  upon  them  the  duty  of  raising 
the  money  to  pay  the  debts,  and  this  was  the  opinion  of  Lord 
Hardwicke,  as  expressed  in  a  case  which  we  do  not  remember 
to  have  been  cited.  In  Ex  parte  Turner  (d),  where  the  estate 
had  been  given  subject  to  debts,  but  no  express  trust  was  created 
for  the  purpose,  he  observed :  "Where  a  devise  is  general  'in  trust' 
or  'subject  to  pay  debts,'  the  devisee  may  sell  or  mortgage,  but 
he  must  pay  the  money  to  the  creditors  of  his  devisor;  but  if  he 
do  not,  the  mortgagee  is  not  to  suffer,  for  in  cases  of  these  general 
devises  he  is  not  obliged  to  see  to  the  application  of  the  money 
he  advances.  But  even  in  this  case  inconveniences  often  arise, 
for  where  the  estate  is  equitable  assets,  as  it  is  where  it  is 
accompanied  with  a  trust,  the  creditors  who  have  not  specific 
liens  upon  the  land  ought  to  come  in  equally,  and  pari  passu. 
However,  if  the  Prustee  prefer  one  creditor  to  another,  where  he 
ought  not,  the  remedy  usually  is  against  the  trustee,  and  not  the 
lender  of  the  money,  for  if  the  latter  was  to  see  to  the  application 
of  his  money  upon  so  general  a  trust,  he  could  not  safely  advance 
his  money  without  a  decree  in  this  Court." 

If  the  trustees  of  an  estate  charged  with  debts  can,  by  virtue 
not  of  the  express  trust  but  of  the  trust  implied  by  the  charge, 
sell  the  estate  and  sign  a  receipt  for  the  purchase-money,  it  would 
seem  to  follow  that  they  cannot  allow  the  proceeds  to  be  paid  to 

(a)  See  Shaw  v.   Borrer,   1    Keen,  is  equally  clear  that  Lord  Cottenham 

559  ;  Forbes  v.  Peacock,  12  Sim.  537  ;  was  of    opinion   that  Harris  was  a 

and  see  V.  C.  Knight  Bruce's  remarks  trustee  for  payment  of  debts  ;  4  M.  & 

upon  Shcm    v.   Borrer,  and  Ball  v.  Cr.  267. 

Harris,  in  Gosling  v.   Carter,  1   Coll.  (6)  See  Ball  v.  Harris,  at  the  pas- 

649.     But  in  Ball  v.  Harris,  the  V.  C.  sages    referred   to   in   the   preceding 

of  England  observed  :  "  It  is  manifest  note;    Forbes    v.    Peacock,    12    Sim. 

that  Harris  (the  trustee),  who  had  the  546. 

legal  fee,  was  competent  to  mortgage  (c)  6  Exch.  231. 

that  estate  to  any  person  who  would  (d)  9  Mod.  418  ;  and  see  Golyer  v. 

advance  money  for  the  benefit  of  the  Finch,  5  H.  L.  Cas.  922. 
testator's  estate,"  8  Sim.  497  ;  and  it 
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the  exemtor,  as  not  being   the   proper   hand  to  receive  (a),  the 
executor  in  that  character  having  no  privity  v?ith  the  real  estate. 
The  necessity  of  requiring  the  concurrence  of  the  personal  represen- 
tative would  often  lead  to  practical  inconvenience,  for  on  the  death 
of  the  executor  intestate  there  would  be  no  personal  representative 
of  the  testator,  and  the  personal  assets  having  been  exhausted, 
there  would  be  no  fund  for  taking  out  letters  of  administration  ; 
not  to  mention  that,  should  the  executor  he  held  to  have  any  con- 
cern with  the  proceeds  of  the  real  estate,  by  virtue  of  the  ivill,  the 
administrator,  not  being  appointed  by  the  will,  would  not  succeed 
to  the  power  of  the  executor,  which  should  be  borne  in  mind  as 
of  some  importance  in  considering  whether  the  sale  is  substantially 
that  of  the  executor,  or  of  the  trustee  who  takes  subject  to  the  charge. 
Should  the  neat  point  ever  call  for  a  decision,  it  will  probably 
be  held  that  the  trustee,  without  the  concurrence  of  the  executor, 
can  give  a  good  title  (b). 
Lord  St  Leonards'      gy  the  Law  of  Property  Amendment  Act,  1859  (22  &  23  Vict, 
c.  35),  sect.  14,  where,  by  a  will  coming  into  operation  after  13th 
August,   1859,    [and   before   1st   January,    1898    (c)],   a  testator 
charges  real  estate  with  the  payment  of  debts,  or  any  specific  legcucij 
or  sum,  and  devises  the  estate  so  charged  to  trustees  for  the  whole  of 
his  estate  or  interest,  and  makes  no  express  provision  for  raising  the 
debts,  legacy,  or  sum,  the  devisees  in  trust  may  sell  or  mortgage  ; 
and  by  sect.  15,  the  power  is  continued  to  all  persons  taking  the 
estate  so  charged  by  survivorship,  descent  (rf),  or  devise ;  and  by 
sect.   17,  purchasers  and  mortgagees   are  not  bound  to  inquire 
whether  such  powers  "  have  been  duly  and  correctly  exercised  by 
the  person  or  persons  acting  in  virtue  thereof."    Where  debts  are 
charged,  of  course  a  purchaser  or  mortgagee  under  these  powers 
is  not  bound  to  see  to  the  application  of  his  money,  and  where  a 
specific  legacy  or  sum.'  is  charged,  if  the  above  enactments  do  not 
per  se  confer  a  power  of  signing  receipts,  a  purchaser  or  mort- 
gagee from  trustees  is  exempted  from  seeing  to  the  application 
by  the  23rd  section  of  the  same  Act  (e). 

(a)  See  Gosling  v.  Carter,  1  Coll.  [(c)  The  commencement  of  the  Land 
650,  where  V.  C.  Knight  Bruce  says  :  Transfer  Act,  1897,  as  to  which  see 
"  If  payment  ought  to  be  made  to  one.  Mite,  pp.  248,  533.] 
it  is  not,  necessarily,  a  good  payment  [(d)  And  s.  30  of  the  Convey- 
to  make  that  payment  to  one  and  ancing  Act,  1881  (44  &  45  Vict.  c.  41), 
another."  seems  to  extend  this  to  the  legal  per- 

(6)  The  case  of  Hodkinson  v.  Quinn,  sonal  representatives  of  a  sole  sur- 

1  J.  &  H.   303,   when  closely   con-  viving  trustee.] 

sidered,    will    be    found    to    afford  [(c)  See  also  the  Trustee  Act,  1893 

little     aid     towards     solving     this  (56  &  57  Vict.  c.  63),  s.  20,  ante,  p. 

question;    and  see   Gook   v.  Dawson,  535,replacing44&45  Vict.  c.  41,s.  36.] 
29  Beav.  126  ;  3  De  G.  F.  &  J.  127, 
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The  18th  section  declares  that  the  Act  shall  "  not  extend  to  a 
devise  to  any  person  or  persons  in  fee  or  in  tail  (a),  or  for  the 
testator's  whole  estate  and  interest,  charged  with  debts  or  legacies, 
nor  shall  it  affect  the  power  of  any  such  devisee  or  devisees  to 
sell  or  mortgage  as  he  or  they  may  hy  laiv  now  do."  To  make  this 
section  consistent  with  the  14th,  the  "  devise  "  referred  to  in  the 
18th  section  must  mean  a  beneficial  devise,  and  "  devisee  or 
devisees "  a  leneficial  devisee  or  devisees,  and  the  inference  would 
seem  to  be  that,  in  the  view  of  the  framer  of  the  Act,  no  legislative 
assistance  was  needed  in  the  case  of  a  beneficial  devise  subject  to 
a  charge.  Indeed,  the  concluding  words  of  the  section  seem  almost 
tantamount  to  a  declaration  of  the  legislature  that  beneficial 
devisees  subject  to  a  charge  have  power  to  sell  or  mortgage,  which 
is  the  case  we  next  proceed  to  consider  (b). 

^.  If  a  testator  charge  his  debts  and  devise  the  estate  subject  Devise  to  a  per- 
to  the  charge  to  A.  and  his  heirs  not  upon  trust  but /or  his  "^''W  ^^^  a"  har^e  of 
use,  can  the  beneficiary  in  this  case  make  a  good  title  ?  The  debts. 
answer  to  the  question  last  discussed  is  an  answer  also  to  this, 
for  if,  where  the  express  trust  negatives  the  intention  of  conferring 
a  power  to  sell,  the  trustee  can  still  make  a  good  title,  it  is  evident 
that  he  can  only  do  so  by  virtue  of  the  charge.  Any  distinction 
between  the  two  cases  would  be  in  favour  of  the  beneficial  devisee, 
for  if  the  trustee  in  defiance  of  the  express  trust  can  sell,  a  fortiori 
the  devisee  can,  who  is  fettered  by  no  such  restriction.  In  both 
instances  the  charge  operates  as  a  trust  for  payment  of  debts,  and 
is  attended  with  all  the  same  consequences.  "A  charge,"  said 
Lord  Eldon,  "  is  in  substance  and  effect  pro  tanto  a  devise  of  the 
estate  upon  trust  to  pay  the  debts"  (c),  and  "this,"  observed 
Lord  St  Leonards,  on  citing  the  dictum,  "is  supported  by  the 
current  of  authorities  "  {d).  It  is  clear  that  the  devisee  can,  where 
he  also  fills  the  character  of  executor,  make  a  good  title  («),  [and 
give  a  good  receipt  to  the  purchaser,  though  not  expressly  pur- 
porting to  execute  the  deed  as  executor  (/),]  and  in  some  of 
the  cases  the  Court  did  not  in  terms  rely  on  the  characters  being 

[(a)  The  expression  "  devise  to  any  (e)  Elton  v.  Harrison,  2  Sw.  276, 

person  or  persons  in  fee  or  in  tail "  note  ;  Elliot  v.  Men-yman,  Barn.  78  ; 

will  not  include  a  devise  in  futuro,  Dolton  v.  Young,  6  Madd.  9  ;  Johnson 

e.g.    contingently  upon   the    devisee  v.  Kennett,  6  Sim.  384  ;  3  M.  &  K. 

attaining  a  particular  age  :  JJeBan-oi«-  624;  \_Be  Rebhuck,  &i  L.  J.  Ch.  596;] 

in-Furness  Corporation,  (1903)  1  Ch.  Eland  v.  Eland,  1  Beav.  235  ;  4  M.  & 

339.]  Cr.  420  ;  Page  v.  Adam,  4  Beav.  269  ; 

[(b)  See  In  re    Wilson,  34   W.  K.  Gorser  v.  Cartwriglit,  8  L.  R.  Ch.  App. 

512 ;  54  L.  T.  N.S.  600.]  971  ;  affirmed  by  H.  L.,  7  L.  R.  H. 

(c)  Bailey  v.  Ekins,  7  Ves.  323.  L.  731  ;  [Re  Venn  and  Furze,  (1894) 

(d)  Commissioners  of  Donations  v.      2  Ch.  101,  112]. 

Wybrantc,  2  Jon.  &  Lat.  198.  [(/)  Be  Henson,  (1908)  2  Oh.  356.] 
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combined  (a),  but  it  is  singular  that  no  authority  can  be  found  in 
which  the  question  whether  the  devisee  alone  can  make  a  good 
title  has  arisen. 

In  the  Court  of  Exchequer  (b)  it  was  said  that  in  a  devise  to 
trustees,  subject  to  a  charge  of  debts,  the  trustees  could  sell ;  but 
that  a  charge  in  the  hands  of  a  devisee,  if  the  lands  were  devised, 
or  in  the  hands  of  the  heir-at-law,  if  the  lands  descended,  was  a 
charge  only  in  equity.  The  Court  was  there  considering,  more 
particularly,  the  question  of  legal  powers ;  but  if  it  was  intended 
to  be  said  that  a  devisee,  subject  to  a  charge,  could  not  sell  and 
sign  a  receipt  for  the  money,  the  doctrine  is  inconsistent  with  the 
■nature  of  a  charge  of  debts  in  equity  as  commonly  understood. 
The  prevalent  opinion  hitherto  is  believed  to  have  been  that  a 
devisee  subject  to  debts  can  sign  a  receipt  for  the  purchase- 
money  (c),  and  the  cases  in  which  the  Court  has  upheld  purchases 
from  a  devisee  with  the  concurrence  of  the  executor,  but  without 
relying  upon  such  concurrence,  would  be  a  trap  for  purchasers 
should  the  Court  refuse  to  uphold  a  purchase  from  a  devisee 
only.  Considering  the  declaratory  words  contained  at  the  end  of 
the  18th  section  of  22  &  23  Vict.  c.  35  (d),  it  may  now,  it  is 
conceived,  be  safely  assumed  that  under  that  Act  a  purchaser  from 
a  devisee  subject  to  a  charge  of  debts,  would,  without  the  con- 
currence of  the  executor,  acquire  a  good  title. 

y.  If  a  testator  charge  his  debts  on  the  real  estate,  and  does  not 
devise  the  estate  at  all,  but  allows  it  to  descend  to  the  heir,  can 
the  heir  sell  and  sign  a  receipt  for  the  purchase-money  ?  It 
appears  to  be  clear  that  he  cannot,  for  he  takes  nothing  under  the 
will,  and  cannot  therefore  be  regarded  as  a  person  constituted  by 
the  testator  a  trustee  by  implication  for  payment  of  debts  (e) ; 
he  can  pass  the  legal  estate,  but  he  could  not  sign  the  receipt ;  i.e. 
if  the  heir  misapplied  the  money,  the  creditors  might  still  come 
upon  the  estate. 

But  in  this  case,  if  the  heir  is  disabled  from  selling,  can  the 
executor  sell  (i.e.  independently  of  the  statute  of  22  &  23  Vict,  to 


(a)  Elliott  V.  Merryman,  DoUon  v. 
Young,  Johnson  v.  Kennett,  Eland  v. 
Eland,  uhi  sup. ;  Colyer  v.  Finch,  5 
H.  L.  Ca.  905,  922. 

(6)  Doe  V.  Hughes,  6  Exch.  231. 

(c)  See  the  cases  cited  ante,  p.  544, 
note  (d). 

[(d)  See  ante,  p.  647.] ' 

(e)  See  Gosling  v.  Carter,  1  Coll. 
650  (where  the  V.C.  said  that  the 
intention  to  be  collected  was,  that  the 


heir-at-law  should  have  nothing  to  do 
with  it)  ;  Rohson  v.  Flight,  34  Beav. 
no  ;  5  N.  R.  344  ;  S.  G.  on  appeal,  4 
De  G.  J.  &  S.  608  ;  Doe  v.  Hughes,  6 
Exch.  231  ;  Forbes  v.  Peacock,  11  M.  & 
W.  637,  638  ;  [and  under  the  Land 
Transfer  Act,  1897  (60  &  61  Vict.  c. 
65),  the  estate  will  vest  in  the 
executor,  or  in  the  administrator 
when  appointed]. 
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be  mentioned  presently),  for  otherwise  the  charge  of  debts  amounts 
to  a  direction  for  a  Chancery  suit  ?  (a).  The  legal  question  arose 
in  Doe  v.  Hughes  (b)  before  the  Court  of  Exchequer,  and  the 
Court  held  that  a  charge  had  no  operation  at  law,  hut  must  he 
enforced  in  equity.  This  decision  has  been  found  much  fault 
with.  The  Master  of  the  EoUs  said  that  before  the  case  in  the 
Exchequer  he  had  considered  the  law  to  be  that  a  charge  of  debts 
gave  the  executors  an  implied  power  of  sale  (c) ;  for  otherwise,  it 
is  argued,  in  the  case  of  a  charge  where  the  estate  descends,  there 
can  be  no  sale  without  the  aid  of  the  Court.  But  this  does  not 
appear  to  follow.  If  a  testator  expressly  direct  that  his  estate 
shall  he  sold  (without  naming  the  person),  and  the  fund  is  to  be 
distributed  in  a  way  in  which  the  executors  alone  can  distribute 
it,  a  power  of  sale  is  given  to  the  executors  by  implication  over 
the  legal  estate  even  in  Courts  of  law  (d).  By  analogy  to  this, 
where  there  is  no  direction  to  sell,  but  only  a  charge  of  debts, 
this  last,  though  an  umhra  in  a  Court  of  law,  creates  an  equitahle 
power  of  sale  or  mortgage  in  the  view  of  a  Court  of  Equity — i.e. 
the  executor  may  contract  for  the  sale,  and  on  the  acceptance  of 
the  title  by  the  purchaser,  the  person  in  whom  the  legal  estate 
is  vested  will,  as  being  a  trustee  for  the  executor,  be  compellable 
to  convey  as  the  executor  directs,  and  if  he  refuses,  the  legal 
estate  may  be  vested  in  the  purchaser  by  the  aid  of  the  Trustee 
Acts  (e).  In  Gosling  v.  Carter  (/),  Vice-Chancellor  Knight 
Bruce  declined  to  give  an  opinion  whether  a  mere  charge  of 
debts  gave  to  the  executors  a  power  of  sale  either  at  law  or  in 
equity,  but  would  not  compel  a  purchaser  to  take  the  title  from 
the  executor  without  the  concurrence  of  the  heir-at-law.  In 
Robinson  v.  Lowater  (g),  the  legal  estate  was  already  in  the  pur- 
chaser, so  that  the  legal  question  did  not  arise,  but  it  was  held 
that  the  executors  had  given  the  purchaser  a  good  title.  In 
Eidsforth  v.  Armstead  (h),   Vice-Chancellor  Wood  professed   to 

(a)  See  Robinson  v.  Lowater,  5  De      Bentliam  v.  Wiltshire,  4  Madd.  44. 

G.  M.  &  G.  275.  (e)  See  Re   Wise,   5    De  G.  &  Sm. 

(b)  6  Bxch.  223.  415  ;  Hodkinsou  v.   Quinn,  1  J.  &  H. 

(c)  Robinson  v.   Lowater,  17   Beav.      303. 

601  ;    and  see    Wrigley  v.  Sykes,  21  (/)  1  Coll.  650,  652. 

Beav.  337  ;  Storry  v.  Walsh,  18  Beav.  {g)  17  Beav.  592  :  5  De  G.  M.  &  G. 

568  ;  Sabin  v.  Heape,  27  Beav.  553  ;  272  ;  and  see  Storry  v.  Walsh,  18  Beav. 

Hodldnson  v.  Quinn,  1  J.  &  H.  309  ;  568. 

Gooh  V.  Dawson,  29  Beav.  123  ;  3  De  Qi)  2   K.   &   J.    333.     It   does  not 

G.  F.  &  J.   127  ;  Greetham  v.  Colton,  appear  how  the  purchaser  had  got  or 

SlBe&v.Gli;  Hamilton  V.  Buckmaster,  was  to  get  the  legal  estate,  whether 

12  Jur.  N.S.  986.  from  the  executor,  as  having  a  legal 

(d)  Forbes  v.  Peacock,  11  M.  &  W.  pow^er,  or  from   the  trustee,  on  the 
630 :  Tylden  v.  Hyde,  2  S.  &  S.  238  ;  construction  that  the  legal  fee  simple 
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follow  Bobinson  v.  Loivater,  and  held  the  power  of  sale  to  be, 
according  to  the  report,  in  the  trustees,  which,  however,  appears 
to  be  a  mistake  for  the  executors.  The  surviving  trustee  had 
devised  the  trust  estate,  and  the  devisee  therefore  could  not  sell, 
but  the  surviving  trustee  was  also  surviving  executor,  and  ap- 
pointed the  devisee  his  executor,  and  in  the  character  of  executor 
the  devisee  might  be  thought  to  represent  the  original  testator, 
though  it  seems  the  better  opinion  that  even  then  the  power 
of  sale  would  not  pass  to  him  (a).  In  Wrigley  v.  Sykes  (b),  the 
Master  of  the  EoUs  decided  that  the  executors  could  contract  for 
the  sale  of  the  estate,  but  guarded  himself  by  saying  that  the 
Court,  as  far  as  it  could,  would  certainly  secure  to  the  purchaser 
a  good  legal  estate  when  the  conveyance  was  made.  It  is  con- 
ceived that  Doe  v.  Hughes  was  a  perfectly  sound  decision  upon 
the  legal  question,  but  that  the  executors  have  an  equitable  power 
of  sale,  and  consequently  that  the  holder  of  the  legal  estate  is  a 
trustee  for  them  (c). 

[As  the  power  of  sale  is  implied  because  the  executors  are 
appointed  by  the  testator  to  pay  his  debts,  there  has  never  been 
any  such  implication  in  the  case  of  an  administrator,  who  is  not 
appointed  by  the  testator,  but  is  the  officer  of  the  Probate 
Court  (d).] 

By  the  Law  of  Property  Amendment  Act,  1859  (22  &  23  Vict.  c. 
35),  sect.  16,  as  to  wills  taking  effect  since  13th  August,  1859,  where 
a  testator  charges  his  debts  or  any  legacy  or  specific  sum,  and  has 
not  devised  the  hereditaments  so  charged  "  in  such  terms  as  that  his 
whole  estate  and  interest  therein  shall  become  vested  in  any 
trustee  or  trustees,"  the  executor  for  the  time  being  may  sell 
or  mortgage  («) ;  and  by  the  23rd  section,  the  purchaser  or  mort- 
gagee is  not  bound  to  see  to  the  application  of  the  money,  and 
it  would  seem  that  the  executor  is  thus  empowered  to  pass  the 
legcd  as  well  as  the  equitable  estate,  for  the  clause  proceeds  that 


vested  in  the  trustee  under  the  will,  or 
from  the  trustee,  as  having  the  legal 
estate  during  the  life  of  H.  Toulmin, 
with  the  concurrence  of  H.  Toulmin, 
as  having  thelegal  estate  in  remainder, 
so  as  to  extinguish  his  power  of  ap- 
pointing hy  will.  The  case  loses  much 
of  its  force  from  the  amicable  manner 
iu  which  the  point  was  submitted  to 
the  Court. 

(a)  See  Sugd.  Powers,  129,  8th  ed. 

(h)  21  Beav.  ,337  ;  and  see  Gohjer  v. 
Finch,  5  H.  L.  Gas.  922  ;  Cook  v. 
Dmvson,  29  Beav.  123  ;   Oreetham  v. 


Golton,  34  Beav.  615. 

[(c)  See  Be  Tanqiieray-JVillaumeand 
Landau,  20  Oh.  D.  (C.A.)  465.] 

[(d)  Be  Clay  and  Tetley,  16  Ch.  D. 
(C.A.)  3.] 

[(e)  Where  one  executor  has  re- 
nounced probate,  the  acting  executors 
or  executor  for  the  time  being  may 
exercise  the  powers  of  this  section, 
notwithstanding  the  will  contains  an 
express  direction  that  the  property 
shall  be  sold  by  the  executors  ;  Be 
Fisher  and  Haslett,  13  L.  R.  Ir, 
546.] 
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"  any  sale  or  mortgage  under  the  Act  shall  operate  only  on  the 
estate  and  interest,  whether  legal  or  equitable,  of  the  testator, 
and  shall  not  render  it  unnecessary  to  get  in  any  outstanding 
subsisting  legal  estate."  It  must  not  escape  notice  that  the 
power  of  sale  is  confined  to  the  executor,  the  person  to  whom 
the  testator  himself  trusted,  and  is  not  extended  to  an  adminis- 
trator (a). 

8.  Should  a  testator  charge  his  debts  on  the  real  estate,  and  Charge  of  debts 
then  devise  the  estate  to  A.  and  his  heirs  beneficially,  and  the  J^pggg, 
devisee  dies  in  the  testat07''s  lifetime,  so  that  the  estate  descends, 
can  the  heir  in  this  case  sell  and  sign  a  receipt?  If  the  heir 
cannot  sell  where  the  estate  was  never  devised,  but  left  to 
descend,  a  fortiori  he  cannot  in  this  case,  for  here  not  only  the 
heir  is  not  invested  with  the  character  of  trustee  under  the  will, 
but  the  estate,  subject  to  the  charge,  was  devised  to  another 
person,  who  was  therefore  intended  to  execute  the  implied  trust. 
The  machinery  contemplated  by  the  testator  failed  by  the  act  of 
God,  and  no  alternative  remains  but  that  the  trusts  should  be 
executed  by  the  Court  (6).  It  is  presumed  that  under  these 
circumstances  it  could  not  be  held  that  the  executors  have  by 
the  will  even  an  equitable  power  of  sale.  The  devisee,  had  he 
lived,  would  have,  been  the  proper  person  to  execute  the  trust, 
and  a  power  of  sale  cannot  belong  to  the  executors,  as  the  testator 
could  not  be  taken  to  have  contemplated  his  own  intestacy  as  to 
real  estate. 

However,   by   the   Law   of   Property  Amendment   Act,  1859,  Lord  St  Leonards' 
(22  &  23  Vict.  c.  35),  sects.  16  &  23,  as  to  wills  coming  into  opera- 
tion since  13th  August,  1859,  the  executor  may  sell  or  mortgage 
and  sign  a  receipt  for  the  money. 

e.  Suppose  a  testator  to  charge  his  debts,  and  to  devise  the  Charge  of  debts 
estate  to  A.  for  life  with  contingent  remainders  or  other  liviita-  jg  subjected 
tions,  which  render  it  impossible  that  the  implied  power  of  sale  J.°  XJ"?"^ 

1.  -i.  IlTTli'tS.tiOTlS 

can  be  executed  by  the  devisees.     This  has  occurred  in  several 
cases  (c),  and  the  result  appears  to  be  that  the  Court,  if  it  can 

[(a)  Be  Clay  and  Tetley,  16  Ch.  D.  satisfactory.     How  can  it  be  said,  for 

(C.A.)  3  ;  as  to  the  effect  of  the  Land  instance,    that   "  the    whole    of    the 

Transfer    Act,    1897,    see    ante,   pp.  beneficial  interest  was  vested  in  T. 

248,  ."iSS.]  F.  Stephens,  either  in  his  character  of 

(6)  But  see  Hardwick  v.  Mynd,  1  heir-at-law  or  in  his  character  of  legal 

Anst.  109  ;  Austin  v.  Martin,  29  Beav.  personal  representative  "  ?    What  bene- 

523.     The  latter  case  may  possibly  be  ficial  interest  in  a  testator's  freehold 

supported   on   the   ground   that  the  estate  can  vest  in  his  personal  repre- 

mortgagee,  who  had  a  power  of  sale  sentative  ? 

and  of  signing  receipts,  was  a  party  to  (c)  Gosling  v.   Garter,  1   Coll.  644  ; 

the  conveyance  ;  but  the  reasoning  of  Eidsforth    v.   Armstead,   2    K.   &    J. 

M.R.,   if    correctly   reported,   is  not  333  ;  Wrigley  v.  Syhes,  21  Beav.  337  ; 
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possibly  avoid  it,  will  not  construe  the  charge  as  a  direction  for 
a  Chancery  suit,  but  will  assume  that  a  power  of  sale  for  pay- 
ment of  the  debts  was  given  to  some  one,  and  that  as  it  was  not 
given  to  the  devisees  it  must  have  been  intended  for  the  executors. 
In  such  a  case  the  executors  must  be  considered  as  having  an 
equitable  power  of  sale.  The  case  in  the  Exchequer  (a)  directly 
decided  that  the  executors  have  no  power  themselves  to  pass  the 
legal  estate.  Where,  in  the  case  supposed,  the  executors  take  an 
implied  equitable  power  of  sale  upon  the  face  of  the  will,  it  is 
immaterial  whether  the  devised  estates  do  or  not  lapse,  except 
that  the  legal  estate  will,  as  the  event  happens,  be  in  the  devisees 
or  in  the  heir-at-law.  If  a  conveyance  cannot  be  obtained,  recourse 
must  be  had  to  the  Trustee  Acts  for  the  transfer  of  the  legal  estate. 
Lord  St  Leonards'  However,  the  statute  of  22  &  23  Vict.  c.  35  appears  to  apply 
to  such  a  case,  for  though  the  devise  is  not  to  trustees  as 
required  by  the  14th  section,  yet  it  is  a  case  within  the  16th 
section,  where  "the  whole  estate  and  interest"  of  the  testator 
"has  not  become  vested  in  any  trustee  or  trustees";  and  it  is 
presumed  that  the  18th  section  was  meant  to  except  from  the  Act 
devises  to  a  person  or  body  of  persons  taking  the  fee-siviple  m- 
fee-tail  in  proesenti  free  from  executory  limitations  over,  and  not 
devises  of  the  fee-simple  to  several  persons  in  succession  for 
particular  estates  (&). 
True  principle.  The   true  principle   which,  independently   of  the   enactments 

referred  to,  ought  to  govern  these  cases  would  appear  to  be,  that 
where  a  testator  devises  the  estate  to  trustees,  or  to  a  beneficiary, 
and  charges  his  debts,  there  the  trustees  or  the  beneficiary  should 
have  a  power  of  sale  and  signing  receipts,  but  that  where  a 
testator  charges  his  debts,  and  does  not  devise  the  estate,  or 
devises  it  in  such  a  manner  that  there  is  no  one  who  can  execute 
the  trust,  there'  the  executors  should  have  an  equitable  power  of 
sale  and  signing  receipts,  and  that  the  depositories  of  the  legal 
estate  should  be  trustees  for  them,  and  bound  to  convey  as  they 
direct ;  but  that  where  the  testator  has  devised  the  estate,  and 
therefore  provided  a  hand  to  execute  the  trust,  but  the  trustee 
or  devisee  dies  in  the  testator's  lifetime,  there,  as  the  hand  to 
execute  the  trust  has  only  failed  by  the  act  of  God,  no  person  has 
a  power  of  sale  or  signing  receipts,  but  the  trust  can  only  be 
executed  by  the  Court. 

Bolton  V.  Stannard,  4  Jur.  N.S.  576  ;  Strutton,  12  W.  R.  367. 
and  see  RoUnson  v.  Lotvater,  17  Beav.  (a)  Doe  v.  Hughes,  6  Excli.  223. 

592  ;   5  De  G.   M.  &  G.   272  ;  Sabin  [(i)  See  Be  Barrow-in-Furness  Cor- 

V.  Heape,  27  Beav.  553  ;  Greetlmm  v.  poration,  (1903)  1  Ch.  339,  ante,v.  547 

Golton,    34    Beav.    615 ;     Hooper    v.  note  (a).] 
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16.  It  remains  to  notice  the  decision  of  Sir  J.  Eomilly,  M.R.,  stony  v.  Walsh, 
in  the  case  of  Storry  v.  Walsh  {a),  which  appears  to  show  that  the 
devisee,  subject  to  a  charge  of  debts  and  legacies  may,  with  the 
concurrence  of  the  executors  declaring  that  all  debts  and  legacies 
have  been  paid,  sell  for  his  oivn  private  lourposes,  and  give  a  good 
title  to  a  purchaser.  This  case  resembles  that  of  an  executor, 
who  is  also  specific  or  residuary  legatee,  selling  a  chattel  interest 
for  his  own  private  debt  (6). 

[17.  Before  quitting  this  subject  it  will  be  proper  to  advert  [Effect  of  Settled 
to  the  question  whether  the  power  of  selling  or  mortgaging 
the  property  which  arises  under  the  charge  of  debts  is  affected  by 
sect.  56  of  the  Settled  Land  Act,  1882  (c).  That  Act,  after  giving 
to  the  tenant  for  life  of  settled  property,  amongst  other  large 
powers,  a  general  power  of  sale,  and  a  power  of  mortgaging 
for  specific  purposes,  and  providing  by  sect.  56,  sub-sect  1,  that 
powers  given  by  the  settlement  to  trustees  are  not  to  be  pre- 
judicially affected  by  the  Act,  enacts  in  sub-sect.  2,  that  "  the  con- 
sent of  the  tenant  for  life  shall,  by  virtue  of  this  Act,  be  necessary 
to  the  exercise  by  the  trustees  of  the  settlement  or  other  person 
of  any  power  conferred  by  the  settlement  exercisable  for  any 
purpose  provided  for  in  this  Act,"  and  the  question  is  whether 
this  makes  the  consent  of  the  tenant  for  life  necessary  to  the 
exercise  by  the  trustees  of  the  power  of  selling  or  mortgaging 
which  arises  under  a  charge  of  debts.  The  power  of  mortgaging 
given  by  the  Act  of  1882  is  now  by  sect.  11  of  the  Settled  Land 
Act,  1890  {d),  which  is  to  be  read  and  construed  together  with  the 
principal  Act,  extended  to  the  raising  of  money  for  the  purpose 
of  discharging  incumbrances  on  the  settled  land,  and  under  sect. 
21  of  the  principal  Act,  the  proceeds  of  any  sale  effected  under  the 
general  power  of  selling  may  be  applied  in  discharging  the 
incumbrances  affecting  the  inheritance  of  the  settled  land.  The 
purpose  of  paying  off  incumbrances  seems  to  be  strictly  a  "  pur- 
pose provided  for  in  this  Act,"  and  it  is  difficult,  construing  the 
Acts  fairly,  to  avoid  the  conclusion  that  the  trustees  cannot  mort- 
gage or  sell,  without  the  consent  of  the  tenant  for  life.  The  result 
of  this  construction  of  the  Acts  is  without  doubt  inconvenient,  and 
the  view  that  the  power  of  sale  arising  under  a  charge  of  debts  is 
unaffected  by  the  56th  sect,  is  supported  by  weighty  opinions  («), 

(a)  18  Beav.  559  ;  and  see  Homcrd  [{d)  53  &  54  Vict.  c.  69.] 

V.  Gluiffers,  2  Dr.  &  Sm.  236.  [(e)  See  Wolsteiiholme  and  Turner's 

(b)  As    to  receipts  of    executors.      Settled  Land  Act,  7th  ed.   p.    367 ; 
see  post,  p.  560,  et  seq.  8th  ed.  p.  387.1 

[(c)  45  &  46  Vict.  c.  38.] 
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Who  must  sign 
the  receipt. 


Power  to  sign 
receipts  in  one, 
and  delegation 
to  another. 


Power  of  signing 
.receipts,  as 
regards  trustees 
appointed  by  the 
Court. 


but  until  that  view  has  received  the  sanction  of  the  Court,  a 
purchaser  could  not  be  safely  advised  to  accept  a  title  from  the 
trustees  without  the  consent  of  the  tenant  for  life  (a).] 

18.  As  the  trust  for  sale  is  a  joint  office,  the  receipt  must  be 
signed  by  all  the  trustees  who  have  undertaken  to  act.  And 
where  a  foiver  is  given  to  trustees  to  discharge  the  purchaser  from 
seeing  to  the  application  of  his  purchase-money,  the  receipt  must 
be  signed  even  by  a  trustee  who  has  parted  with  the  estate  by  a 
conveyance  to  his  co-trustees  ;  for  the  transfer  of  the  estate  at  law 
carries  not  along  with  it  the  confidence  in  equity  (h).  But  the 
receipt  need  not  be  signed  by  a  trustee  who  has  disclaimed,  for 
by  the  effect  of  disclaimer  the  acting  trustees  are  put  exactly  in 
the  same  plight  as  if  the  renouncing  trustee  had  never  been 
mentioned  (c). 

19.  As  a  trust  cannot  be  delegated,  it  follows  that  if  A.  &  B. 
be  trustees  for  payment  of  debts,  and  they  convey  the  estate  to  C. 
upon  the  like  trusts,  the  purchaser  could  not  safely  pay  his  pur- 
chase-money upon  the  receipt  of  C.  In  Hardwich  v.  Mynd  (d),  the 
executors  and  trustees  renounced  probate,  and  (probably  with  the 
intention  of  disclaiming)  conveyed  the  estate  to  C,  the  heir-at- 
law  ;  and  certain  mortgages  made  by  C.  were  upheld.  It  might 
have  been  argued  that  as  the  trustees,  by  disclaiming,  vested  the 
estate  in  the  heir,  he  was  properly  the  trustee  to  sell  or  mortgage. 
It  would  be  difficult,  however,  to  maintain  that  the  heir  under 
such  circumstances  could  sign  a  receipt,  and  certainly  the  Court 
did  not  put  it  upon  that  ground,  but  said  that  the  mortgages,  if 
made  by  the  trustees,  would  have  been  good,  and  that  they  were 
in  fact  made  by  them,  as  they  had  deputed  C.  to  act  for  them  in 
the  trust.  Such  a  doctrine,  however,  at  the  present  day  could 
not  be  sustained. 

20.  As  a  general  rule,  where  a  special  discretionary  or  arbitrary 
power  was  given  to  trustees,  and  the  settlement  contained  no 
proviso  for  the  appointment  of  new  trustees  with  similar  powers, 
it  was  not  competent  for  the  Court,  [prior  to  the  recent  Acts,]  on 
the  substitution  of  new  trustees  by  its  own  inherent  jurisdiction, 
to  invest  such  trustees  with  that  arbitrary  power.  But  in  a  trust 
for  sale  an  authority  to  sign  receipts  is  not  a  mere  power,  but 
enters  into  the  substance  of  the  trust ;  that  is,  it  is  so  interwoven 


[(ft)  As  to  the  meaning  of  the  term 
"tenant  for  life,"  and  the  limited 
owners  who  have  the  powers  of  a 
tenant  for  life,  see  ss.  2,  58,  and  62  ; 
and  see  also yost,  Chap.  XXIV.  s.  2,  v.] 

(6)  Grewe  v.  Dicken,  4  Ves.  97. 


(c)  Adamx  v.  Taunton,  5  Mad.  435  ; 
Hawkins  x.  Kemp,  3  Bast,  410  ;  Smith 
V.  Wheeler,  1  Vent.  128. 

(d)  1  Anst.  109  ;  and  see  Lord 
Braybroke  v.  Inskip,  8  Ves.  432. 
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with  the  trust  itself  that  there  can  be  no  execution  of  the  trust 
without  the  accession  of  the  power ;  and  in  such  cases  the 
appointment  of  new  trustees  by  the  Court  may  be  taken  to  have 
included  the  power.  Thus,  suppose  A.  and  B.  are  trustees  of  an 
estate  to  sell  for  payment  of  debts,  and  on  the  death  of  A.  and  B. 
the  Court  appoints  C.  and  D.  upon  the  like  trusts  ;  if  C.  and  D. 
cannot  sign  receipts,  they  cannot  sell,  and  their  appointment  as 
trustees  is  nugatory  (a).  [But  now,  by  recent  Acts  (b),  trustees 
appointed  by  the  Court  have  "  the  same  powers,  authorities,  and 
discretions,  and  may  in  all  respects  act"  as  if  originally  appointed 
by  the  instrument  creating  the  trust.] 

21.  It  sometimes  happens  that  the  trustees  had  clearly  at  first  Receipt  after  a 
a  power  of  signing  receipts,  but  subsequently,  by  a  breach  of  trust   ^"^'^    °    ™^  ' 
or  some  irregularity  in  the  administration  of  the  estate,  the  fund 

has  got  out  of  its  proper  channel,  and  then  the  question  arises 
whether,  if  the  person  who  ought  never  to  have  had  possession  of 
the  fund  intend  to  restore  it  to  its  proper  state,  the  trustees  can 
sign  a  receipt.  It  may  be  said  that  as  the  power  never  contem- 
plated a  breach  of  trust,  it  would  not  be  safe  to  consider  the 
exercise  of  the  power  as  an  indemnity,  if  the  money  cannot  be 
properly  paid  to  the  trustees  upon  any  other  ground  :  on  the  other 
hand,  if  the  fund  be  reinstated  in  specie,  so  that  it  is  standing  in 
the  exact  form  in  which  the  trust  required  it,  and  in  the  names 
of  the  persons  whom  the  settlement  appointed  the  trustees,  how  can 
it  be  said  that  in  such  a  state  of  things  any  liability  can  remain  ?  (c). 

22.  It   not   unfrequently  happens   that  trustees  without   any  Ee-sale  of  im- 
sufficient  power  lay  out   trust   money  in    the  purchase  of   reaP"*^'^"^^^^^^^'"'''^^'" 
estate,  and   then   the   question   arises  when   they  want  to   sell  estate. 

again  whether   they  can  make  a  good  title  (cl).     [In  a   recent 

(a)  See  Dray  son  v.  Pocock,  4  Sim.  May,  1825,  which  contained  a  power 
283  ;  Byam  v.  Byam,  19  Beav.  68  ;  of  investing  the  trust  fund  on  a  mort- 
Bartley  v.  Bartley,  3  Drew.  385  ;  Lord  gage  of  lands  of  inheritance  in  fee 
V.  Bunn,  2  Y.  &  C.  C.  C.  98.  As  to  simple,  with  the  usvial  receipt  clause. 
the  powers  generally  of  trustees  ap-  On  27th  July,  1826,  the  trustees  in- 
pointed  by  the  Court,  see  post,  Chap.  vested  1200i.  on  a  mortgage  of  a  term 
XXIV.  s.  2.  of  500  years.     On    23rd   November, 

[(6)  23  &  24  "Vict.  c.   145,  s.   27  ;  1844,  the  owner  of  the  fee  subject  to 

since  repealed  and  its  place  supplied  the  term  paid  the  1200i.  to  A.  &  B., 

by  the  Trustee  Act,'  1893  (56  &  57  who  assigned  the  term  to  attend,  and 

Vict.  c.  53),  s.  37,  reproducing  44  &  the   receipt   of    A.    &    B.,   notwith- 

45  Vict.  c.  41,  s.   33;   and  see  post,  standing  the  breach  of  trust,  was  held 

Chap.  XXIV.  s.  2.]  to  be  sufficient ;  M.R.,  10th  December, 

(c)  See  Lander  v.   Weston,  Z  Drew.  1859.     The  defendants  appealed  from 

389  ;  Hanson  v.  Beverley,  Sugd.  Vend.  the  decree  upon  other  points,  and  also 

&  Purch.  848,  11th  ed.     In  Carver  v.  included  this,  but  wanted  the  courage 

Richards,  A.  &  B.  were  trustees   of  to  argue  it  at  the  hearing. 
Mrs  "Warren's  settlement,  dated  31st  (d)  The  case  may  be  provided  for 
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case  where  trustees  had,  without  any  power  so  to  do,  purchased 
land  and  had  it  conveyed  to  them  upon  the  trusts  of  the  settle- 
ment, and  afterwards  resold  it  for  a  much  larger  sum  than  they 
gave,  it  was  held  that  upon  the  purchase-money  being  invested 
by  the  trustees  on  the  securities  authorised  by  the  trust,  and  on 
one  of  the  cestuis  que  trust  concurring  in  the  sale  to  show  that 
they  had  not  all  elected  to  take  the  real  estate  as  realty,  the 
purchasers  would  have  a  good  title  from  the  trustees  (a) ;  and 
this  has  since  been  followed  (&).] 

23.  "Where  the  trust  estate  is  in  mortgage,  and  the  money 
receivable  by  the  trustees  is  applicable  either  wholly  or  in  part 
in  payment  of  the  mortgage,  of  course  the  trustees  may  sell  and 
sign  a  receipt  for  the  difference,  or,  if  there  be  no  surplus  beyond 
the  mortgage,  may  sell  without  signing  any  receipt. 
Hope  V.  Liddell.  24.  Where  the  trustees  have  a  power  of  signing  receipts,  it 
was  held  not  to  be  necessary  that  the  trustees  who  signed  the 
receipts,  should  themselves  actually  receive  the  money,  provided  it 
was  paid  to  some  person  by  their  direction,  and  the  transaction 
did  not  on  the  face  of  it  imply  a  breach  of  trust  (c).  Thus,  where 
the  purchase-money  was  expressed  in  the  deed  to  be  paid  to  the 
trustee,  and  a  receipt  by  the  trustee  was  endorsed,  but  in  fact  the 
money  was  paid,  by  the  direction  of  the  trustee,  to  the  tenant  for 
life.  Lord  Eomilly,  M.E.,  said  that  the  purchaser  was  bound  to 
pay  the  money  as  the  trustee  directed  {d),  and  having  obeyed  that 
direction  was  exonerated  from  the  consequences.  Various  trans- 
actions might  have  occurred  between  the  trustee  and  cestuis  que 
trust  (such  as  the  execution  of  a  previous  mortgage  on  sufficient 
security),  which  would  make  such  a  payment  perfectly  legiti- 
mate  (fi).     The    Court  in    this    case  was  protecting  a  iond  fide 


by  a  special  condition  of  sale,  or  the 
sanction  of  the  Court  may  be  obtained 
in  a  suit  for  the  purpose  ;  see  Robinsoji 
V.  Bobinson,  10  Ir.  Rep.  Eq.  189. 

[(a)  Re  Patten  and  Ouardians  of  the 
Edmonton  Union,  52  L.  J.  N.S.  Ch. 
787  ;  48  L.  T.  N.S.  870  ;  31  W.  R. 
785.1 

[(6)  Power  v.  BanU,  (1901)  2  Ch. 
487,  496 ;  Be  Jenkins  and  Bandall, 
(1903)  2  Ch.  362.] 

[(c)  In  Be  Flower  amd  Metropolitan 
Board  of  Works,  27  Ch.  D.  592,  Kay, 
.1.,  seems  to  have  been  of  opinion  that 
such  a  transaction  necessarily  implied 
a  breach  of  trust ;  but  see  ante,  p.  325. 
However,  in  the  present  state  of  the 
authorities  no  trustee  can  be  advised 


to  allow  his  co-trustee  to  receive  trust 
money  unless  the  circumstances  of  the 
case  render  it  necessary.^ 

[(d)  But  see  as  to  this  Re  Bellamy 
and  Metropolitan  Board  of  Works,  24 
Ch.D.  (C.A.)387  ;  BeFlmer  and  Metro- 
politan Board  of  Works,  27  Ch.  D.  592, 
where  it  was  held  that  the  purchaser 
could  not  be  compelled  to  pay  to  the 
nominee  of  the  trustees,  or  even  to  one 
of  the  trustees  by  the  direction  of  the 
others,  and  see  ante,  p.  529.] 

(e)  Hope  v.  Liddell,  21  Beav.  202-3  ; 
and  see  Locke  v.  Lomas,  5  De  Q.  &  Sm. 
326;  M'Caropherv.  Whieldon,  SiBeSLY. 
107  ;  [Ferrier  v.  Ferrier,  11  L.  R.  Ir. 
56  ;]  but  see  Pell  v.  De  Winton,  2  De 
G.  &  3.  13. 
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purchaser,  and  the  principle  here  laid  down  must  be  applied  with 
great  caution.  A  purchaser  who  has  paid  his  money  to  another 
by  the  direction  of  the  trustee  may  be  protected  under  the  special 
circumstances  of  the  case,  but  no  purchaser  who  has  the  money 
still  in  his  pocket  can  be  advised  to  pay  it  to  any  other  than  the 
trustee  or  his  solicitor  duly  authorised  to  act  as  his  agent  (a) 
[under  the  provisions  of  sect.  17  of  the  Trustee  Act,  1893,  already 
referred  to  (&)]. 

25.  A  power  of  signing  receipts  in  a  settlement  will  extend  Receipts  for 
only  to  what  the  trustees  are  by  the  settlement  authorised  to  ™e'ous'toVust. 
receive  (c). 

26.  When   one  of  the  trustees  is  a  married  woman,  [to  whom  Fe-me  covert. 
the  provisions  of  the  Married  Women's  Property  Act,  1882  {d), 

are  not  applicable],  the  questions  arise,  can  she  by  virtue  of  the 
power  sign  a  receipt  without  the  concurrence  of  her  husband,  who 
is  answerable  for  her  acts ;  and  ought  the  money  to  be  paid  to 
herself,  or  to  her  husband  who  on  the  one  hand  is  answerable  for 
her  acts,  but  on  the  other  hand  is  not  the  person  pointed  out  by 
the  settlement  as  the  hand  to  receive  it  ?     It  would  appear  on 
principle  that  the  money  cannot  be  paid  to  the  husband,  who  is  a 
stranger,  and  the  safest  course  would  be  to  pay  the  money  into 
some  responsible  bank  in  the  joint  names  of  the  trustees  (exclad- 
ing  the  husband),  and  to  take  a  written  receipt  from  the  trustees, 
to  be  also  signed  by  the  husband  as  sanctioning  the  receipt  by  the 
wife  (e).     [The  concurrence  of  the  husband  may,  however,  be  dis- 
pensed with  if  he  has  abjured  the  realm  or  is  an  outlaw  (/),  and 
where  a  married  woman  who  is  a  trustee  sues  under  Order  16, 
Eule  16,  without  her  husband,  she  can  give  a  good  discharge  for 
the  money  recovered  under  the  judgment  without  his  concur- 
rence   (g).      And    where    the    marriage   has   taken   place   since 
the   31st   December,    1882,   or   the   trust  has   been  undertaken 
by  the  married  woman  since  that  date,  she  can  sign  a  receipt 
for  the  money,  without  the  concurrence  of  her  husband,  who  is 
not  to  be  answerable  for  her  acts  unless  he  has  intermeddled 
in  the  trust  (A).] 

[(a)  Be  Bellamy  and  Metropolitan  20,  per  Cur. 

Board  of  Works,   24   Ch.    D.   (C.A.)  [(d)  45  &  46  Vict.  c.  75.] 

387  ;    Re    Flower    and    Metropolitan  [(e)  See  Kingsman  v.  Kingsman,  6 

Board   of    Works,  27   Ck    D.    592  ;  Q.  B.  D.  (C.A.)  122,  128,  131.] 

Re   Hetling    and    Merton,    (1893)    3  [(/)  Per  Lord  Selborne,  L.C.jZinffs- 

Ch.  (C.A.)  269  ;   and]  see   Re  Fish-  man  v.  Kingsman,  6  Q.  B.  D.  (C.A.) 

bourne,  9  Ir.  Eq.  Rep.  340  ;  and  ante,  122,  128.] 

pp.  529,  530.  [((/)  Kingsman -v.  Kingsman,ubi  sup.'\ 

[(6)  See  ante,  p.  530.]  [{h)  45  &  46  Vict.  c.  75,  ss.  1,  2,  5, 

(c)  Pell  V.  Be  Winton,  2  De  G.  &  J.  24  ;  see  ante,  p.  35.] 
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tions where  no 
power  to  sign 
receipts. 


Principle 
suggested. 


27.  If  the  trustees  of  an  estate,  bound  by  a  contract  for 
sale  of  a  date  prior  to  the  trust  deed,  execute  a  conveyance 
to  the  purchaser,  and  sign  a  receipt  endorsed,  and  leave  the 
deed  in  the  hands  of  the  solicitor  of  the  settlor,  who  had 
contracted  to  sell,  and  the  solicitor  completes  the  sale,  and 
receives  the  purchase-money  and  misapplies  it,  the  trustees  are 
personally  liable  to  the  cestuis  que  trust,  as  having  improperly 
enabled  the  solicitor  of  a  third  person-  to  get  possession  of  the 
fund  (a). 

28.  The  following  observations  of  Lord  St  Leonards  upon  the 
subject  of  trustees'  receipts  deserve  every  attention.  "  Where," 
he  says,  "  a  purchaser  is  bound  to  see  the  money  applied  accord- 
ing to  the  trust,  and  the  trust  is  for  payment  of  debts  or  legacies, 
he  must  see  the  money  actually  paid  to  the  creditors  or  legatees. 
In  cases  of  this  nature,  therefore,  each  creditor  or  legatee,  upon 
receiving  his  money,  should  give  as  many  receipts  as  there  are 
purchasers,  so  that  each  purchaser  may  have  one ;  or  if  the 
creditors  or  legatees  are  but  few,  they  may  be  made  parties  to 
the  conveyance.  Another  mode  by  which  the  purchaser  may  be 
secured  is  an  assignment  by  all  the  creditors  and  legatees  of 
their  debts  and  legacies  to  a  trustee,  with  a  declaration  that  his 
receipts  shall  be  sufficient  discharges,  and  then  the  trustee  can 
be  made  a  party  to  the  several  conveyances.  Sometimes  a  bill 
is  filed  for  carrying  the  agreement  into  execution,  when  the 
purchase-money  is  of  course  directed  to  be  paid  into  Court;  and 
this  is  the  surest  mode,  because  the  money  will  not  be  paid  out 
of  Court  without  the  knowledge  of  the  purchaser  "  (&). 

29.  From  the  preceding  discussion  the  fundamental  principle 
may  be  collected,  that  (where  no  Act  of  Parliament  applies  (c)) 
a  purchaser  is  in  all  cases  hound  to  see  to  the  application  of  his 
purchase-money,  unless  a  positive  intention  to  the  contrary  on 
the  part  of  the  settlor  be  either  expressed  or  implied  in  the  instru- 
ment creating  the  trust.  Such  indeed  is  the  conclusion  to  which 
the  authorities  conduct  us ;  but,  independently  of  precedent,  it 
might  be  suggested  that  the  better  principle  would  be,  that 
primd  facie,  a  direction  to  sell  should  imply  in  all  cases  a 
power   of  signing   discharges;   but   that   where   it  luas  practicable, 


(a)  Ghost  V.  Waller,  9  Beav.  497  ;  and 
see  Wood  v.  Weightman,  13  L.  R.  Eq. 
434  ;  West  v.  Jones,  I  Sim.  N.S.  205  ; 
[but  see  now  the  Trustee  Act,  1893, 
(.56  &  57  Vict.  c.  53),  s.  17,  ante,  p.  530]. 

(6)  Vend.  &  Purch.  848,  11th  edit. 


(c)  See  22  &  23  Vict.  c.  35,  s.  23  ; 
23  &  24  Vict.  c.  145,  s.  29  ;  [Convey- 
ancing Act,  1881  (44  &  45  Vict.  c.  41), 
s.  36  ;  replaced  by  Trustee  Act,  1893, 
(56  &  57  Vict.  c.  53),  s.  20,  ante,  p. 
535], 
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and   110    impediment    to   the    ccrcution    of  the   trust   was    thereby 
created,  the  purchaser  should  pay  his  money  directly  to  the  party 
heneficially  entitled.     The  distinction  between  the  two  principles 
is  very  material.     According  to  the  former  rule,  if  a  trust  be 
created  for  payment  of  debts  and  legacies,  and  the  debts  be  paid, 
and  then  the  trustees  sell,  though  the  purchaser  has  notice  of  all 
debts  having  been  discharged,  he  is,  nevertheless,  not  bound  to 
see  to  the  application  of  his  purchase-money,  because  there  was 
an  implied  intention  by  the  settlor  that  the  receipts  of  trustees 
should  be  sufficient  acquittances  (a) ;  but,  by  the  operation  of 
the  latter  rule,  the  purchaser  would  be  bound,  for  the  necessity 
of  his  paying  the  money  immediately  to  the  legatees  would  not, 
if  they  were  of  age,  prevent  the  completion  of  the  sale,  and  there- 
fore there  is  no  reason  why  the  purchaser  should  be  exempted 
from  seeing  to  the  application.     Again,  suppose  a  trust  for  sal^,  Cestui  que  trust 
with  a  direction  to  distribute  the  proceeds  between  A.,  B.,  and  ^  '°^  ' 
C,  and  that,   after   the   date   of   the   instrument,   C.   quits   the 
country  or  cannot  be  found.     According  to  the  first  principle,  as 
the  absence  of  C.  was  not  an  event  in  the  contemplation  of  the 
settlor,  and  no  inference  can  be  drawn  that  he  meant  the  trustees 
to  sign  receipts,  it  follows  that  the  sale  is  rendered  impossible, 
and  the  contradiction  arises,  that  the  settlor  having  in  express 
terms  directed  a  sale,  and  it  being  admitted  that  the  will  of  the 
settlor  is  authoritative,  yet  the  execution   of  that  intention   is 
intercepted  by  the  construction  of  equity.     "It  were  difficult," 
says   Lord   St   Leonards,   "  to   maintain   that   the   absence   of   a 
cestui  que  trust  in  a  foreign   country  should,  in  a  case  of   this 
nature,  impede  the  sale  of  the  estate "  (&),  and  yet  to  such  a 
result  the  rule  in  question,  if  there  be  no  exception  to  it,  would 
apparently  lead.     But  according  to  the  other  principle  suggested, 
no  such  obstacle  arises.     The  receipts  of  the  trustees  would  then 
primd  facie  be  discharges,  as  necessary  to  the  execution  of  the 
sale ;  and  as  C.  is  not  at  hand,  the  purchaser,  in  respect  of  C.'s 
share  in  the  purchase-money,  could  not  be  called  upon  to  observe 
a  rule  which  would  interpose  a  bar  to  the  accomplishment  of  the 
expressed  purpose  of  the  settlor  (c). 

[30.  If  a  person  is  interested  in  property  in  several  capacities,  [Pei-son  inter- 

and  in  one  of  such  capacities  can  give  a  valid  discharge  for  the  ^^^^^  ^3  ^^"^^^^^ 
r  n  o  capacities.] 

(a)  See  ante,  p.  540,  et  seq.  Rep.  342. 

{h)  Sugd.  Vend.  &  Purcli.  844,  11th  (c)  Eeceipts  of  trustees  are  now  in 

ed.  ;   and  see   Forbes  v.   Peacock,  12  most  cases  made  sufficient  discharges 

Sim.  544  ;  Ford  v.  Ryan,  4  Ir.   Ch.  by  Act  of  Parliament,  see  ante,  p.  535. 


560 


EXECCTTORS'    RECEIPTS  [CH.  XVIII.  S.  2 


purchase-money  on  the  sale  of  the  property,  a  purchaser  who 
has  no  notice  of  an  intended  misapplication  by  such  person 
of  the  purchase  -  money  will  be  discharged  by  his  receipt  (a), 
and  it  is  immaterial  that  the  conveyance  does  not  show  that 
the  vendor  is  selling  or  receiving  the  purchase-money  in  the 
capacity  in  which  he  is  empowered  to  do  so;  and  where  a 
person  was  both  executrix  and  trustee,  and  as  such  executrix 
and  trustee  had  power  to  carry  out  a  transaction,  and  she 
purported  to  carry  out  such  transaction  as  a  trustee,  in  which 
capacity  she  had  not  the  power,  it  was  held  that  the  transaction 
was  validly  effectuated  (&).] 
Receipts  of  exeou-  31.  As  executors  are  to  a  certain  extent  invested  with  the 
character  of  trustees,  it  may  be  proper  to  introduce  a  few 
remarks  upon  their  powers  in  disposing  of  the  assets. 
Power  to  sell  or  On  the  death  of  a  testator  the  personal  estate  (c)  vests  wholly  in 
inor  gage.  ^^^  executor,  and  to  enable  him  to  execute  the  office  with  facility, 

the  law  permits  him,  with  or  without  the  concurrence  of  any 
co-executor  (d),  to  sell  or  even  to  mortgage  (e),  by  actual  assign- 
ment or  by  equitable  deposit  (/),  with  or  without  a  power  of 
sale  (g),  all  or  any  part  of  the  assets,  legal  or  equitable  (h) ;  and 
though  liable  to  render  an  account  to  the  Court,  he  cannot  be 
interrupted  in  the  discharge  of  his  office  by  any  person  claiming 
dehors  the  will,  as   a   creditor,   or  under  it,  as  a  legatee.     The 

1(a)  Gorser  v.   Gartwright,  7  L.  R.  see  Sneesby  v.  Thome,  7  De  G.  M.  & 

H.  L.  731  ;  West  of  England,  and  South  G.  399  ;  [Be  Macdonakl,  (1897)  2  Ch. 

Wales  District  BankY.  MurchjiSCh..!).  181,  189  ;  and  as  to  the  power  of  one 

138  ;   Be  Venn  and  Furze,  (1894)  2  executor    independently    of    his  co- 

Ch.  101,  114.]  executor,  see  ante,  pp.  295,  296]. 

[(6)    West  of   England  and  South  (e)  Bonney  v.  Bidgard,  1  Cox,  145, 

Wales  District  Bank   v.    Murch,   ubi  see  148  ;  Scott  v.  Tyler,  2  Dick.  727, 

sup.;  and  see  Be  Henson,  (1908)  2  Ch.  per  Lord  Thurlow  ;  Mead  v.  Orrery, 

356,  ante,  p.  547.]  3  Atk.    240,  per  Lord   Hardwicke  ; 

[(c)  Under  the  Land  Transfer  Act,  Andrew  v.   Wrigley,  4  B.  C.  C.  138, 

1897  (60  &  61  Vict.  c.  65),  in  the  case  per  Lord  Alvanley  ;  M^Leod  v.  Drum- 

of  persons  dying  after  the  commence-  mond,  17  Ves.  154,  per  Lord  Eldon  ; 

ment  of  that  Act,  real  estate  vests  in  Keane  \.  Robarts,  4  Mad.  357,  perr  Sir 

the  executor,  as  if  it  were  a  chattel  J.  Leach  ;  and  see  Humble  v.  Bill,  2 

real  (s.  1,  sub-s.  1)  ;  and  if  there  are  Vern.    444  ;    Sanders   v.   Richards,   2 

several  executors,  it  vests  in  all,  and  Coll.  568  ;  Miles  v.  Durnford,  2  De  G. 

not  only  in  those  who  prove  the  will  M.  &  G.  641. 

or  act:  Be  Pawley  and  London  and  Pro-  (/)  Scott  v.  Tyler,  2  Dick.  125,  per 

vincial  Bank,  (1900)  1  Ch.  58  ;  and  Lord  Thurlow ;  and  see  M'Leod  v. 

as  to  the  powers  of  the  executor,  see  Drummond,  14  Ves.  360 ;    S.    G.   17 

Bs.  2-4.]  Ves.  167  ;  Ball  v.  Harris,  8  Sim.  485. 

(d)  Scott  V.  Tijler,  2  Dick.  725,  per  (g)  Bussell  v.  Plaice,  18  Beav.  21  ; 

Lord  Thurlow  ;  Smith  v.  Everett,  27  and  see  p.  564,  ante. 

Beav.  446  ;  Shep.  Touch.  484 ;  Murrell  (h)  M'Leod  v.  Drummond,  14  Ves. 

v.  Gox  and  Pitt,  2  Vern.  570  ;  Fellows  360,  per  Sir   W.    Grant ;    Nugent  v. 

V.  Mitchell,  2  Vern.  515  ;  Doe  v.  Stace,  Gifford,  1  Atk.  463 ;  [ffro/iom  v.  Drimi- 

15  M.  &  W.  623  ;  Dyer,  23,  a.  ;  and  mond,  (1896)  1  Ch.  968]. 
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creditor  has  merely  a  demand  against  the  executor  personally  (a), 
the  pecuniary  or  specific  legatee  is  not  entitled  to  the  legacy  or 
bequest  until  the  executor  has  assented  (&),  and  the  residuary 
legatee  has  no  lien  until  the  estate  has  been  liquidated  and 
cleared  of  all  liabilities,  both  dehors  and  under  the  will  (c). 
Upon  the  sale  of  the  chattel  by  the  executor,  the  purchaser  is 
not  concerned  to  see  to  the  application  of  his  purchase-money, 
and  it  need  not  be  recited  in  the  conveyance  that  the  money  is 
wanted  for  the  discharge  of  liabilities  {d) :  it  is  sufficient  that  the 
purchaser  trusts  him  whom  the  testator  has  trusted  (e) :  if  there 
be  any  misapplication,  the  remedy  of  the  creditor  or  legatee  is 
not  against  the  purchaser,  but  the  executor  (/).  It  is  impossible 
for  the  purchaser  to  ascertain  the  necessity  of  the  sale,  for  this 
must  depend  upon  the  state  of  the  accounts,  which  he  has  no 
means  of  investigating  without  the  powers  annexed  only  to  the 
executorship  (g).  Even  express  notice  of  the  will,  and  of  the  Notice  of  the 
bequests  contained  in  it,  works  to  the  purchaser  no  prejudice ; 
for  "  every  person,"  said  Sir  J.  Leach,  "  who  deals  with  an 
executor  has  necessarily  implied,  if  not  express,  notice  of  the 
will:  but  as  a  purchaser  of  real  estate  devised  in  aid  for  pay- 
ment of  debts  is  not  bound  to  inquire  into  the  fact  whether 
the  sale  is  made  necessary  by  the  existence  of  debts,  because  he 
has  no  adequate  means  to  prosecute  such  an  inquiry,  so  he  who 
deals  for  personal  assets  is,  for  the  same  reason,  absolved  from 
all  inquiry  with  respect  to  debts :  and  it  is  upon  this  principle 
altogether  indifferent  what  dispositions  may  be  made  in  the 
will  with  respect  to  the  personal  property  for  which  he  deals; 
for  whether  it  be  specifically  given  or  be  part  of  the  residuary 
estate,  it  is  equally  available  in  law  for  the  payment  of 
debts"  Qi). 

Thus  nothing  can  be  clearer  than  that  an  executor  may  go  to 
market  with  his  testator's  assets,  (even  with  a  chattel  specifically 

(«)•  N'ugent  v.  Gifford,  1  Atk.  463,  (d)  Bonney  v.  Ridgard,  1  Cox,  148, 

per  Lord  Hardwicke  ;  Mead  v.  Orrery,  per  Lord  Kenyon. 
3  Atk.  238,  per  eundemy  M'Leod  v.  (e)  Id. 

Drummond,   17   Ves.    163,  per   Lord  (f)  Humble  v.  Bill,  2  Yein.  US, per 

Eldon,  Cur.;  Ewer  v.   Gorbet,  2  P.  W.   149, 

(6)  Mead  v.  Orrery,  3  Atk.  238,  240,  per  Sir  J.  Jekyll ;   Watts  v.  Kancie, 

per  Lord  Hardwicke.     But  the  exe-  Toth.  77  ;  Nurton  v.  Nurton,  lb. 
cutor  is  bound  to  assent  as  soon  as  the  (g)  Eioer  v.  Gorbet,  2   P.   W.    149 

funeral   and    testamentary   expenses  per  Sir  J.  Jekyll ;  Humble  v.  Bill,  2 

and  debts  have  been  paid  ;  Greene  v.  Vern.  445,  per  Gur.;  Nugent  v.  Oif- 

Greene,  3  I.  R.  Eq.  102,  per  Gur.  ford,  1  Atk.  464,  ^er  Lord  Hardwicke  ; 

(c)  M'Leod  V.  Drummond,  17  Ves.  Mead    v.    Orrery,    3    Atk.    242,  jjer 

163,  169,  per  Lord  Eldon ;   and  see  eundem. 
Mead  V.  Orrery,  3  Atk.  238,  240.  (h)  Keane  v.  Robarts,  4  Mad.  356 

2  N 
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bequeathed  (a),)  and  the  purchaser  will  not  be  bound  to  see  to 
the  application  of  his  purchase-money  (b). 

[But  an  executor  or  administrator  has  no  power  to  mortgage  the 
assets  to  raise  money  for  repairing  or  re-instating  dilapidated 
buildings  on  leasehold  property,  unless  the  testator  or  intestate 
was  liable  under  covenants  to  execute  the  works  (c).] 

32.  But  fraud  and  collusion  will  vitiate  any  transaction,  and 
turn  it  to  a  mere  colour  {d),  and  therefore  if  fraud  be  proved, 
either  expressed  or  implied,  the  parties  cannot  protect  themselves 
by  pleading  the  general  rule  (e).  The  only  question  is.  What 
will  amount  to  a  case  of  fraud  ? 

a.  The  sale  cannot  stand  if  the  chattel  be  sold  at  a  nominal 
price  or  a  fraudulent  undervalue  (/). 

/3.  The  executor  may  not  sell  or  pledge  the  assets  for  raising 
money  to  carry  on  the  testator's  business,  though  in  pursuance 
of  the  directions  contained  in  his  will,  for  the  debts  of  the  busi- 
ness are  not  the  testator's  debts,  [and  a  direction  by  a  testator  that 
his  trade  shall  be  carried  on  by  his  executors  does  not  authorise 
the  employment  in  that  trade  of  more  of  the  testator's  property 
than  was  employed  by  him  in  his  business]  (g).  Nor  may  the 
executor  sell  or  pledge  in  order  to  pay  or  secure  his  own  debt  (A), 


(a)  Watts  V.  Kancie,  Toth.  77,  161  ; 
Nurton  v.  Nurton,  lb.  ;  Ewer  v.  Gorbet, 
2  P.  W.  148.  As  to  Humble  v.  Bill, 
2  Vern.  444  ;  1  B.  P.  C.  71,  see  Ewer 
V.  Gorbet,  ubi  sup.  J-  Andrew  y.  Wrigley, 
4  B.  C.  C.  137  ;  M'Leod  v.  Drummond, 
17  Ves.  160. 

(6)  Bonney  v.  Ridgard,  1  Cox,  147, 
2nr  Lord  Kenyon. 

[(c)  Ricketts  v.  Lewis,  20  Ch.  D.  745  ; 
and  the  mortgagee,  having,  by  the 
terms  of  the  deed,  notice  of  the  pur- 
pose for  which  the  money  was  raised, 
his  claim  against  the  estate  was  dis- 
allowed.] 

(d)  Scott  V.  Tyler,  2  Dick.  725,  per 
Lord  Thurlow. 

(e)  Wathins  v.  Gheek,  2  S.  &  S.  205, 
per  Sir  J.  Leach  ;  M^Leod  v.  Drum- 
mond, 17  Ves.  \5i,per  Lord  Eldon ; 
Hill  V.  Simpson,  7  Ves.  166,  per  Sir  "W. 
Grant ;  I'aner  v.  Ivie,  2  Ves.  469,  per 
Lord  Hardwicke  ;  Keane  v.  Bobarts, 
4  Mad.  357,  per  Sir  J.  Leach  ;  Grane 
V.  Drake,  2  Vern.  616,;  Nugent  v. 
Gifford,  1  Atk.  463,  jje?-  Lord  Hard- 
wicke ;  Mead  v.  Orrery,  3  Atk.  240, 
per  emidem;  Scott  v.  Tyler,  2  Dick. 
725,  per  Lord  Thurlow  ;    Whale  v. 


Booth,  4  T.  R.  625,  note  (a),  per  Lord 
Mansfield  ;  Elliot  v.  Merryman,  Barn. 
81,  per  Sir  J.  Jekyll ;  Bonney  v.  Rid- 
gard, 1  Cox,  147,  per  Lord  Kenyon ; 
Earl  Vane  v.  Rigden,  5  L.  R.  Ch. 
App.  663,  &o. 

(/)  Scott  V.  Tyler,  2  Dick.  725,  per 
Lord  Thurlow ;  Ewer  v.  Gorbet,  2 
P.  W.  149, 2Kr  Sir  J.  Jekyll ;  M' Mullen 
V.  O'Reilly,  15  Ir.  Ch.  Rep.  251  ;  and 
see  Drohan  v.  Drolmn,  1  B.  &  B.  185. 

{g)  McNeillie  v.  Acton,  2  Eq.  Rep.  ' 
21  ;  4  De  G.  M.  &  G.  744.  [But  the 
executors  may  sell  or  pledge  any  part 
of  the  property  actually  employed  in 
the  business,  and  it  has  been  held 
in  a  case  in  Ireland  that  the  power 
of  disposition  extends  to  mortgaging 
the  freehold  premises  upon  which  the 
business  is  carried  on ;  Devitt  v. 
Kearney,  13  L.  R.  Ir.  45  ;  reversing 
S.  G.  11  L.  R.  Ir.  225.] 

(/i)  Scott  V.  Tyler,  2  Dick.  712  ;  Hill 
V.  Simpson,  7  Ves.  152  ;  Wathins  v. 
Glieeh,  2  S.  &  S.  205,  per  Sir  J.  Leach  ; 
Keane  v.  Robarts,  4  Mad.  357,  per 
eundem;  Grane  v.  Drake,  2  Vern.  616  ; 
Anon,  case,  cited  Pr.  Ch.  434  ;  Andrew 
V.  Wrigley,  4  B.  C.  C.  137,  per  Lord 
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or  for  a  debt  wrmigfully  contracted  by  him  as  executor  (a),  for 
primd  facie  this  is  a  diversion  of  the  assets  to  a  purpose  v^holly 
foreign  to  the  administration,  and  therefore  a  devastavit. 
"Though,"  observed  Sir  W.  Grant,  "it  may  be  dangerous  at  all 
to  restrain  the  power  of  jiurcJiasing  from  the  executor,  what 
inconvenience  can  there  be  in  holding  that  the  assets  known  to 
be  such  should  not  be  applied  in  any  case  for  the  executor's  debt, 
unless  the  creditor  could  be  first  satisfied  of  his  right  ?  It  may 
be  essential  that  the  executor  should  have  the  power  to  sell  the 
assets,  but  it  is  not  essential  that  he  should  have  the  power  to 
pay  his  own  creditor ;  and  it  is  not  just  that  one  man's  property 
should  be  applied  to  the  payment  of  another  man's  debt"  (b). 

But   if   the    executor    he    also    the    specific    (c),    or    residuary  Where  the  exe- 
legatee  (d),  then  it  seems  to  be  established  upon  the  authority  or  residuary 
of  several  cases  that  he  may  dispose  of  the  chattel  in  payment '^S^tee. 
of  his  own  debt,  for  as  soon  as  the  debts  and  legacies  of  the 
testator  have  been   discharged,  the   property   is   the   executor's ; 
and  how  is  a  purchaser  to  ascertain,  but  from  the  mouth  of  the 
executor,  whether   such   prior    liabilities    upon  the   estate   have 
been  fully  satisfied  ?     [And  the  rule  is  applicable  to  an  equitable 
as  well  as  to  a  legal  asset,  and  in  favour  of  an  equitable  incum- 
brancer who  has  perfected  his  title  by  giving  notice  to  the  legal 
owner  («).] 

But  if  the   executor   is   specific   or    residuary   legatee  jointly  Where  the  exe- 
ivith  others,  or  subject  to  certain  charges  under  the  ivill,  then  he  legatee  jointly 
has  no  power  by  himself  to  offer  the  chattel  in  payment  of  his  ^\*^  another,  or 

^  •'  '^   ■'  subject  to  a 

own  debt.  For  in  what  character  does  the  executor  sell  ?  It  charge. 
must  be  either  as  executor  or  as  legatee :  but  it  is  not  as 
executor,  for  then  he  cannot  pay  his  own  debt  with  the  testator's 
assets ;  nor  is  it  as  legatee,  for  he  is  not  exclusively  such,  but 
only  jointly  with  others,  or  subject  to  certain  charges.  The 
creditor  therefore  cannot  deal  for  the  chattel  without  the  con- 
currence of  the  co-legatees,  or  of  the  other  persons  jointly 
entitled  (/).     And  the  mere  representation  by  the  executor  that 

Alvanley  ;  and  see  Eland  v.  Eland,  4  136  ;   Mead  v.    Orrery,  3  Atk.   235  ; 

M.  &  Cr.  427  ;  Miles  v.  Durnford,  2  Whale  v.  Booth,  4  T.  R.  625,  note  (a). 

De  G.  M,  &  G.  641  ;  [Jones  v.  Stoh-  See   the   comments  of  Lord   Eldon, 

wasser,  16  Ch.  D.  577].  M'-Leod  v.  Drummond,  17  Ves.  163  ; 

(a)  ColUnson  v.  Lister,  20  Beav.  356  ;  and  see  Bedford  v.   Woodham,  4  Ves. 
7  De  G.  M.  &  G.  634.  40,  note  ;  Starry  v.  Walsh,  18  Beav. 

(b)  Hill  V.  Simpson,^  7  Ves.  169.  559. 

(c)  Taylor  v.  HawMns,  8  Ves.  209.  [(e)  Graham  v.  Drummond,  (1896) 
{d)  Nugent  v.  Gifford,  1  Atk.  463  ;      1  Ch.  968.] 

corrected  from  Reg.  Lib.  4  B.  C.  C.  (/)  Bonney  v.  Bidgard,  1  Cox,  145  ; 
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he  is  absolute  owner  under  the  will  is  no  protection,  for  common 
prudence,  requires  that  the  purchaser  should  look  to  the  will 
himself  and  ascertain  the  fact ;  and  if  he  neglect  this  precaution, 
and  assume  the  executor's  veracity,  he  must  incur  the  hazard 
of  the  executor's  falsehood  {a). 

The  executor  in  his  character  of  specific  or  residuary  legatee 
cannot  pay  or  secure  the  debt  of  his  own  creditor  out  of  the 
testator's  assets,  if  such  creditor  have  express  notice  that  any 
debt  of  the  testator  still  remains  unsatisfied  (6). 

y.  If  the  executor  sell  or  mortgage  for  money  either  advanced 
at  the  time  or  to  be  advanced,  the  dealing  primd  facie  is  in 
a  due  course  of  administration  (c).  "Where,"  observed  Sir  W. 
Grant,  "a  party  having  a  debt  due  to  him  by  the  executor 
takes,  in  satisfaction  of  that  debt,  the  assets  which  he  knows 
belong  to  the  executor  only  in  that  character,  undoubtedly 
suspicion  of  fraud  must  always  arise ;  but  where  a  man  is 
applied  to  for  a  loan  of  money,  there  is  no  motive  of  fraud,  for 
he  may  keep  his  money  if  not  satisfied  with  the  security"  (d). 
But  such  is  the  primd  facie  presumption  only,  for  if  there  be 
legal  evidence  to  the  purchaser  or  mortgagee  that  the  immediate 
or  future  advance  is  not  on  account  of  the  testator's  estate,  but 
is  meant  to  be  applied  to  the  private  purposes  of  the  executor, 
the  Court  must  regard  the  transaction  as  fraudulent,  and  will 
not  allow  it  to  stand  («). 

S.  A  purchaser  cannot  deal  with  an  executor  for  the  purchase 
of  a  chattel  specifically  bequeathed,  if  the  purchaser  have  notice 
(a  fact,  however,  not  easily  to  be  proved,  and  not  lightly  to  be 
presumed),  that  there  were  no  debts  of  the  testator,  or  that  they 
have  since  been  discharged  (/). 

e.  If  a  person  owe  money  to  a  testator's  estate,  and  be  apprised 
that  the  executor  means  to  misapply  it,  he  cannot  safely  hand  it 
over  (g). 


Hill  V.  Simpson,  7  Ves.  152,  see  170; 
and  see  Haynes  v.  Forshaw,  11  Hare, 
93  ;  [Be  Queale's  Estates,  17  L.  R.  Ir. 
361]. 

(a)  Hill  V.  Simpson,  7  Ves.  152,  see 
170. 

(6)  See  Nugent  v.  Oifford,  1  Atk. 
464  ;  Whale  v.  Booth,  4  T.  R.  625, 
note  {a)  ;  M'Leod  v.  Drummond,  17 
Ves.  163  ;  [Graham  v,  Drummond, 
(1896)  1  Ch.  968]. 

(c)  M'Leod  V.  Drummond,  17  Ves. 
155,  per  Lord  Eldon. 

(d)  M'Leod  V.  Drummond,  14  Ves. 


362  ;  and  see  Miles  v.  Dumford,  2  De 
G.  M.  &  G.  641. 

(c)  M'Leod  V.  Drummond,  14  Ves. 
353 ;  S.  G.  reversed  17  Ves.  152 ; 
Scott  V.  Tyler,  2  Dick.  712,  compare 
17  Ves.  166 ;  and  see  Keane  v.  Boharts, 
4  Mad.  358. 

(/)  Ewer  V.  Gorhet,  2  P.W.  149, ^er 
Sir  J.  Jekyll ;  and  see  M'Mullen  v. 
O'Beilly,  15  Ir.  Oh.  Rep.  251. 

(g)  See  Watkins  v.  Gheek,  2  S.  &  S. 
199  ;  Eland,  v.  Eland,  4  M.  &  Or.  427  ; 
Stroughill  v  Anstey,  1  De  G,  M.  &  G, 
648. 
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f.  If  a  great  length  of  time  has  elapsed  since  the  testator's  death,  Payment  after 
it  may  be  argued  that  here  all  debts  must  be  "presumed  to  be  paid,  from  testator's 
and  that  the  executor  is  a  trustee  for  the  next  of  kin  or  residuary  death. 
legatee,  and  that  the  money  cannot  be  paid  safely  to  any  other  than 
the  cestui  que  trust.  However,  in  the  absence  of  all  mala  fides, 
the  executor's  receipt  will  in  general  be  sufficient.  Where  there 
had  been  a  lapse  of  sixteen  years.  Lord  Hatherley  observed,  "  there 
is  no  authority  for  holding  that  merely  because  a  debt  to  the 
testator's  estate  is  not  called  in  for  some  time,  we  are  to  imply 
that  the  executors  have  ceased  to  be  executors,  and  have  become 
trustees.  A  debtor  who  has  been  paying  interest  for  perhaps 
twenty  years,  does  not  therefore  become  cognisant  of  the  fact  of 
all  the  testator's  estate  having  been  administered,  and  of  the 
executors  having  become  trustees.  The  persons  with  whom  the 
executors  are  dealing,  are  not  bound  to  know  the  state  of  the  tes- 
tator's assets,  and  it  may  be  many  years  before  all  his  debts  are 
paid,  and  his  estate  wound  up  "  (a).  In  a  case  where  there  had  been 
a  lapse  of  thirty-five  years  from  the  testator's  death,  and  no  allega- 
tion of  debts,  the  late  V.C.  of  England  held  that  the  executor 
could  sign  a  receipt  (&),  [but  as  to  real  estate,  the  rule  has  now 
been  adopted  that  after  tvjenty  years  it  is  fair  to  presume  that 
the  debts  have  been  paid,  and  the  onus  is  upon  the  executors 
selling  under  a  charge  of  debts  to  show  that  such  is  not  the  case  (c) ; 
but  the  rule  does  not  in  general  apply  to  the  case  of  an  executor 
selling  the  leaseholds  of  his  testator  {d)\  As  regards  an  adminis- 
trator it  will  be  remembered  that  all  necessary  protection  is  thrown 
around  the  estate  by  the  bond  taken  for  due  administration,  and 
also  by  the  form  of  proceeding  in  the  Probate  Court;  for  if  A. 
(to  whose  estate  the  money  is  payable)  die,  leaving  B.  his  next  of 

(a)  Charlton  v.  Earl  of  Durham,  4  lie  Molyneux  and  IFliite,  13  L.  K.  Ir. 

L.  R.  Ch.  App.  438  ;  and  see  Sabin  v.  382  ;   Re  Ryan  and  Cavanagh,  17  L. 

Heape,  27  Beav.  553.  R.  Ir.  42  ;  Re  M'Gm-dy,  27  L.  R.  Ir. 

(6)  Gough  V.  Birch,  10th  July  1839,  395.] 
MS.  ;   see  Stroughill  v.  Anstey,  1  De  [(d)  Re   Whistler,  35  Ch.  D.  561  ; 

G.  _  M.   &   G.    654  ;    [Re    Tanqueray-  Re  Venn  and  Furze,  (1894)  2  Ch.  101  ; 

Willaume  and Landau,20Ch.'D.(C.A.)  and  as  to  the  real  estate  of  a  testator 

465  ;  Re  Molyneux  and  White,  13  L.  dying  on  or  after  1st  January,  1898, 

R.  Ir.  382 ;]  Ewer  v.  Gorhet,  2  P.  W.  see  the  Land  Transfer  Act,  1897  (60 

148  ;  Court  V.  Jeffery,  1  S.  &  S.  105  ;  &  61  Vict.  c.  65),  s.  1,  sub-ss.  1,  5  ; 

Orrok  v.  Binney,  Jac.  523;  Pierce  v.  s.  2,sub-s.  2.  Where  the  purchaser  had 

Scott,    1    Y.    &    C.    257  ;    Forbes    v.  actual  notice  that  there  were  no  debts 

Peacock,   11    Sim.    152;    Hawkins  v.  of  the  testator  remaining  unpaid,  and 

Williams,  10  W.    R.   692  ;   Greetliam,  it  did  not  appear  that  the  sale  by  the 

V.   Cotton,   34  Beav.   615  ;    6   N.   R.  executrix  was  for  purposes  of  admin- 

311  ;  Williams  v.  Massey,  15  Ir.  Ch.  istration,  the  Court  declined  to  force 

Rep.  68.  the  title  on  the  purchaser  ;  Re  VerrelVs 

[(c)  Re    Tanqueray  -  Willaume    and  Contract,  (1903)  1  Ch.  65.] 
Landau,  20  Ch.  D.  (C.  A.)  465 ;  and  see 
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kin,  who  afterwards  dies,  leaving  C.  his  next  of  kin,  who  after- 
wards dies,  leaving  D.  his  next  of  kin,  in  order  to  take  out  letters 
of  administration  to  A.,  you  must  first  show  yourself  to  have 
an  interest  by  taking  out  letters  to  B.  And  again,  to  take  out 
letters  to  B.  you  must  first,  for  the  same  reason,  take  out  letters 
to  C. ;  so  that,  in  fact,  letters  cannot  be  taken  out  to  A.  without 
previously  taking  out  letters  to  B.  and  C.  If,  in  such  a  case, 
the  receipt  of  A.'s  administrator  even  after  the  lapse  of  twenty 
years,  were  not  sufficient,  it  would  be  necessary  in  a  suit  to 
make  the  administrators  of  B.  and  C.  parties  as  cestuis  que 
trust,  a  thing  quite  unheard  of  in  practice.  In  an  extreme  case, 
however,  where  an  administrator  who  was  beneficially  entitled 
to  one-fourth,  filed  a  bill  one  hundred  and  fifty  years  after  the 
intestate's  decease,  the  Court,  while  it  admitted  the  plaintiff's 
legal  title  to  the  whole,  refused  to  order  payment  to  him  of  the 
other  three-fourths,  which  apparently  belonged  in  equity  to  other 
parties  {a). 

rj.  An  agent  is  accountable  to  his  principal  only,  and  therefore  if 
an  executor  employ  a  banker  to  sell  out  part  of  the  testator's  stock 
and  remit  the  proceeds  to  him,  it  seems  the  banker,  though  he  has 
reason  to  believe  that  a  misapplication  is  intended,  is  bound  to 
transfer  the  money  to  the  executor,  and  does  not  thereby  render 
himself  accountable.  A  contrary  doctrine  would  carry  the  prin- 
ciple of  constructive  trust  to  an  inconvenient  and,  indeed,  to  an 
impracticable  length  (&).     [An  agent  is  bound  to  accept  as  correct 


(a)  Loy  V.  Duckett,  Cr.  &  Ph.  305. 
[In  a  recent  case,  in  1885,  where  stock 
standing  in  the  name  of  an  owner, 
who  died  in  1791,  had  been  trans- 
ferred to  the  Commissioners  for  the 
reduction  of  the  National  Debt,  and 
an  inquiry  was  directed  upon  petition 
who  were  the  persons  entitled  to  the 
fund,  the  Court  directed  that  the 
beneficial  title  should  be  inquired 
into  as  regarded  all  the  shares  to 
which  the  legal  personal  representa- 
tives of  persons  who  died  before  1871 
were  entitled  ;  Ex  parte  Roslcrow,  W. 
N.  1885,  p.  3.  In.  Trevor  v.  Hutdiins, 
(1896)  1  Ch.  844,  where  a  beneficiary 
died  in  1842,  and  his  legal  personal 
representative  was  constituted  in  1890, 
an  inquiry  was  directed,  which  in  the 
result  had  the  effect  of  preventing  the 
retainer  of  a  statute  barred  debt  by 
the  representative.] 

(6)  Keane  v.  Eobarts,  4  Mad.  332, 
see  356,  359;  and  see  Davis  v.  Spnr- 


Ung,  1  R.  &  M.  64  ;  S.  C.  Taml.  199  ; 
London  Gliartered  Bank  of  Australia 
V.  Lemprihre,  4  L.  E.  P.  C.  585  ;  [The 
New  Zealand  and  Australian  Land 
Company  v.  Buston,  7  Q.  B.  D.  (C.A.) 
374  ;  reversing  8.  G.  5  Q.  B.  D.  474  ;] 
Grisp  v.  Spranger,  Nels.  109  ;  Saville 
V.  Tancred,  3  Sw.  141,  note  ;  Ex  parte 
Barnwell,  6  De  G.  M.  &  G.  801  ;  Gray 
V.  Johnston,  3  L.  E.  H.  L.  1.  In  this 
case,  before  the  House  of  Lords,  the 
doctrine  as  laid  down  by  Lord  Gaims 
was,  that  on  the  one  hand  bankers 
were  not  on  grounds  of  mere  sus- 
picion or  curiosity,  to  refuse  to  honour 
the  cheque  of  an  executor  or  trustee, 
being  their  customer,  and  on  the 
other  hand,  that  bankers  were  not, 
under  shelter  of  that  title,  to  be  at 
liberty  to  become  parties  or  privies  to 
a  breach  of  trust,  and  to  pay  away 
trust  money  when  they  kneiv  it  was 
going  to  be  misapplied,  and  for  the 
purpose  of  its  being  so  misapplied  ; 
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the  trustees'  statement  as  to  the  intended  application  of  the 
fund  (a).]  But  an  agent  who  derives  a  personal  benefit  from  the 
breach  of  trust  of  his  principal  will  be  accountable  (&). 

6.  Though  an  executor  can  make  an  assignment  and  give   a  Sale  before 
receipt  for  purchase-money  before  probate,  yet  a  purchaser  is  not  P''°°^te. 
bound  to  pay  his  purchase-money  before  probate,  which  is  the 
evidence  of  the  executor's  title  (c). 

r33.  If  a  person  indebted  to  a  testator's  estate  pays  a  third  [P^-y™™*  ty 

ii-i  11-1  ,  ■       order  of 

party  by  order  or  the  executor,  and  obtains  the  executors  receipt  executor.] 
without  notice  that  the  payment  is  wrongfully  inade,  he  thereby 
obtains  a  complete  discharge  (d).] 

34.  Wherever,  as  in  the  several  cases  mentioned,  there  is  sus-  ^^°  ^^7  ""■ 
picion  of  fraud,  the  transaction  may  be  impeached  by  creditors  («), 


and  he  stated  the  result  of  the  cases 
to  be,  that  to  justify  a  banker  in 
refusing  payment,  1.  There  must  be 
a  misapplication  or  breach  of  trust 
actually  intended  ;  2.  The  bankers 
must  be  privy  to  such  intended 
misapplication  or  breach  of  trust ;  and 
3.  That  any  personal  benefit  to  the 
bankers  designed  or  stipulated  for, 
would  be  the  strongest  evidence  of 
such  privity  ;  lb.  p.  11.  But  the  prin- 
ciple enunciated  by  Lord  Westbury 
went  further,  for  he  said  that  a  banker 
could  not  be  allowed  to  set  up  the 
jus  tertii  against  the  order  of  his  own 
customer,  or  refuse  to  honour  his  draft, 
on  any  other  ground  than  some  suffi- 
cient one  resulting  from  the  act  of  the 
customer  himself,  and  that  if  a  banker 
became  incidentally  aware  that  a 
trustee,  his  customer,  meditated  a 
breach  of  trust,  and  drew  a  cheque  for 
that  purpose,  the  banker  had  no  right 
to  refuse  payment  of  the  cheque,  as 
this  would  be  making  himself  party 
to  an  inquiry  as  between  his  customer 
and  third  persons.  But  that  if  a 
trustee  being  indebted  to  a  banker, 
applied  part  of  the  trust  estate  in  the 
banker's  hands  to  the  payment  of  the 
debt,  the  banker  became  paHiceps 
criminis,  and  was  answerable ;  lb. 
p.  14.  It  would  seem,  therefore,  that 
in  Lord  Westbury's  opinion,  if  the 
trustee  did  not  himself  confess  the 
breach  of  trust,  the  banker  could  not 
refuse  payment  on  evidence  aliunde 
that  a  breach  of  trust  was  intended  ; 
and  see  Barnes  v.  Addy,  9  L.  E.  Ch. 
App.  244. 

[(a)  Rodbard  v.  Cooke,  25  W.  K.  555.] 


(6)  Pannell  v.  Hurley,  2  Coll.  241  ; 
Bodenham  v.  Hoskyns,  2  De  G.  M.  & 
G.  903  ;  [and  see  Foxton  v.  Manchester 
and  Liverpool  District  Banking  Com- 
pany, 44  L.  T.  N.S.  406,  where  Fry, 
J.,  said  that  "  those  who  know  that  a 
fund  is  a  trust  fund  cannot  take  pos- 
session of  that  fund  for  their  own 
private  benefit,  except  at  the  risk  of 
being  liable  to  refund  it  in  the  event 
of  the  trust  being  broken  by  the  pay- 
ment "  ;  but  see  Golemcm  v.  Bucks  and 
Oxon  Union  Bank,  (1897)  2  Ch.  243, 
where,  under  the  special  circumstances 
of  the  case,  and  having  regard  to  the 
decision  in  Gray  v.  Johnston,  3  L.  E.  H. 
L.  1,  this  principle  was  held  not  to  be 
applicable  to  the  case  of  bankers  who, 
without  any  intention  to  benefit 
themselves,  or  suspicion  of  intended 
breach  of  trust,  had  placed  trust 
money  to  the  private  account  of  their 
customer  on  which  he  was  indebted 
to  them  by  way  of  overdraft.  In 
Powell  and  Tlwmas  v.  Evcm  Jones  d-  Co., 
(1905)  1  K.  B.  (C.A.)  11,  a  sub-agent 
who,  with  the  knowledge  of  the 
principal,  shared  commission  with  the 
agent,  was  held  to  be  in  a  fiduciary 
position,  and  accountable  to  the 
principal  for  a  further  commission 
secretly  received]. 

(c)  Newton  v.  Metropolitan  Railway 
Company.  1  Dr.  &  Sm.  583. 

[(d)  Ferrier  v.  Ferrier,  11  L.  E.  Ir. 
56.1 

(e)  Crane  v.  Drake,  2  Vern.  616  ; 
Anon,  case,  cited  Pr.  Ch.  434  ;  and  see 
Nugent  v.  Gifford,  1  Atk.  463 ;  Mead 
v.  Orrery,  3  Atk.  238. 
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EfiFect  of  time. 


Executor  or 
administrator 
of  a  trustee. 


or  specific  (a),  residuary  (6),  or  even  pecuniary  legatees  (c). 
But  in  no  case  vi^ill  the  Court  grant  relief  v^here  the  right  of 
unravelling  the  transaction  has  been  neglected  for  a  period  of 
twenty  years  (d). 

35.  The  preceding  powers  belong  to  executors  and  adminis- 
trators for  the  purpose  of  administration  of  the  testator's  or  intes- 
tate's estates.  But  these  powers  cannot  be  assumed  to  exist  where 
property,  though  legally  vested  in  an  executor  or  administrator, 
is  not  available  for  the  ordinary  purposes  of  administration.  Thus 
the  executor  or  administrator  of  a  surviving  t^'ustee  stands  on  no 
higher  ground  than  an  ordinary  trustee,  and  cannot  therefore 
pass  a  good  title  to  the  purchaser,  unless  it  be  warranted  by 
the  terms  of  the  trust. 


SECTION  III 

DISABILITY   OF   TKUSTEES   FOE   SALE   TO   BECOME   PURCHASERS   OF 
THE   TRUST   PROPERTY 


Trustee  for  sale 
may  not  pur- 
chase. 


We  now  come  to  the  subject  of  purchases  hy  trustees  of  the 
property  vested  in  them  upon  trust. 

Under  this  head  it  will  be  proper  to  consider  :  First,  The  extent 
and  operation  of  the  rule,  that  a  trustee  shall  not  purchase  the 
trust  estate ;  Secondly,  The  species  of  relief  to  which  the  cestui 
que  trust  is  entitled;  Thirdly,  The  time  within  which  the  cest^d 
que  trust  must  apply  to  the  Court. 

First.  The  extent  of  the  rule. 

1.  A  trustee  for  sale,  that  is,  a  trustee  who  is  selling,  is  abso- 
lutely and  entirely  disabled  from  purchasing  the  trust  property  (e), 
whether   it  be   real   estate   or  a   chattel   personal  (/),  land,  or 


(a)  Humble  v.  Bill,  2  Vern.  444; 
Scott  V.  Tyler,  2  Dick,  712. 

(6)  See  Burling  v.  Stonard,  2  P.  W. 
150  ;  Mead  v.  Orrery,  3  Atk.  235,  see 
238  ;  M'Leod  v.  Drummond,  17  Ves. 
161,  169. 

(c)  Hill  V.  Simpson,  7  Ves.  152  ;  and 
see  M'Leod  v.  Drummond,  17  Ves. 
169. 

(d)  Andrew  v.  JVrigley,  4  B.  C.  C. 
125  ;  Bonney  v.  liidgard,  1  Cox,  145  ; 
Mead  v.  Orrery,  3  Atk.  235,  see  243  ; 
and  see  M'Leod  v.  Drummond,  14  Ves. 
353;  reversed  17  Ves.  152,  see 
171. 


(e)  Fox  V.  Mackreth,  2  B.  C.  C. 
400  ;  S.  G.  2  Cox,  320  ;  affirmed  in 
D.  P.  4  B.  P.  C.  258,  &e.  That  Fox 
V.  Mackreth  was  decided  upon  this 
ground, '  see  Gfibson  v.  Jeyes,  6  Ves. 
277  ;  Ex  parte  Lacey,  Id.  627  ;  Ex 
parte  James,  8  Ves.  353  ;  Coles  v.  Tre- 
cothick,  9  Ves.  247  ;  Ex  parte  Bennett, 
10  Ves.  394. 

(/)  Growe  v.  Ballard,  2  Cox,  253  ; 
S.  C.  3  B.  C.  C.  117  ;  Killick  v.  Flex- 
ney,  4  B.  C.  C.  161  ;  Hall  v.  Hallet, 
1  Cox,  134  ;  Watson  v.  Toone,  5  Mad. 
54  ;  6  Mad.  153  ;  Armstrong  v.  Arm- 
strong, 7  L.  R.  Ir.  207. 
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a  ground  rent  (a),  in  reversion  or  possession  (&),  whether  the 
purchase  be  made  in  the  trustee's  own  name  or  in  the  name  of 
a  trustee  for  him  (c),  directly,  or  indirectly,  [as  to  a  purchaser  upon 
a  contract  or  understanding  (amounting  to  more  than  mere 
expectation)  that  the  purchaser  shall  resell  to  the  trustee  (d),]  by 
private  contract  or  public  auction  (e),  from  himself  as  the  single 
trustee,  or  with  the  sanction  of  his  co-trustees  (/) ;  for  he  who 
undertakes  to  act  for  another  in  any  matter  cannot,  in  the  same 
matter,  act  for  himself  (g).  The  situation  of  the  trustee  gives 
him  an  ■  opportunity  of  knowing  the  value  of  the  property,  and 
as  he  acquires  that  knowledge  at  the  expense  of  the  cestui  que 
trust,  he  is  bound  to  apply  it  for  the  cestui  que  trust's  benefit  (h). 
Besides,  if  the  trustee  appeared  at  the  auction  professedly  as  a 
bidder,  that  would  operate  as  a  discouragement  to  others,  who 
seeing  the  vendor  ready  to  purchase  at  or  above  the  real  value, 
would  feel  a  reluctance  to  enter  into  the  competition,  and  so  the 
sale  would  be  chilled  (^). 

[The  disability  of  a  trustee  who  has  sold  to  repurchase  from  [Duration  of 
his  own  purchaser  subsists  so  long  as  the  contract  remains  repurchase.] 
executory  (/).] 

The  rule  does  not  apply  to  a  person  named  as  trustee,  but  Trustee  who  has 
who  has  disclaimed  without  having  acted  in  the  trust  (k),  [or  to  a 
person  who  has  the  power  of  becoming  a  trustee,  though  he  never 

(a)  Price  v.  Bym,  cited  Gampbell  v.  10  Ves.  381,  see  393  ;  Ex  parte  James, 

Walker,  5  Ves.  681.  8  Ves.   337,   see   349  ;    Wlielpdale  v. 

(6)  Be  Bloye's  Trust,  1    Mac.  &  G.  Goohson,  1  Ves.  9  ;  S.  G.  stated  from 

488,  see  492,  495  ;  Spring  v.  Pride,  4  E.   L.,   Campbell  v.    Walker,   5   Ves. 

De  G.  J.  &  S.  395  ;  as  "  the  inability  682  ;   Ex  parte  Huglies,  6  Ves.  617  ; 

to  contract  depends  not  on  the  subject  Ex  parte  Lacey,   Id.    625;   Lister  v. 

matter  of  the  agreement,  but  on  the  Lister,  Id.  631  ;  Whichcote  v.  Lawre^ice, 

fiduciary  character  of  the  contracting  3  Ves.  740  ;  Attorney-General  v.  Lord 

party";    Aberdeen  Railway  Company  Dudley,   G.    Coop.    146;    Downes  v. 

V.  Blakie,  I  Macq.,  at  p.  472,  per  Lord  Grazebrook,  3  Mer.  200. 

Cranworth  ;  [Costa  Biai  Railway  Com-  (/)  Whichcote  v.  Lawrence,  3  Ves. 

pany  v.  Forwood,  (1901)  1  Ch.  (C.A.)  740 ;  Hall  v.  Noyes,  cited   Id.   748  ; 

746].  and  see  Morse  v.  Royal,  12  Ves.  374. 

(c)  Gampbell  v.  Walker,  5  Ves.  678  ;  (g)  Whichcote  v.  Laiorence,  3  Ves. 

S.  C.  IZ  Ves.  601  ;  Randall  v.  Erring-  750,    per    Lord    Rosslyn  ;    Ex  parte 

ton,  10  Ves.  423  ;  Crowe  v.  Ballard,  2  Lacey,  6  Ves.  626,  per  Lord  Eldon  ; 

Cox,  253  ;  S.G.3  B.  C.  C.  117  ;  Hall  Re  Bloye's  Trust,  1  Mac.  &  G.  495. 

V.  Hallet,  1  Cox,  134 ;  Watson  v.  Toone,  (h)  See  Ex  parte  James,  8  Ves.  348  ; 

6  Mad.  153  ;  Baker  v.  Carter,  1  Y.  &  [Luddy's  Trustee  v.  Peard,  33  Ch.  D. 

C.  250 ;  Knight  v.  Majoribanks,  2  Mao.  500]. 

&  G.  12.  (i)  See  Ex  parte  Lacey,  6  Ves.  629. 

[(d)  Re  Postlethwaite,  59  L.  T.  N.S.  [(j)  Williams  v.  Scott,  (1900)  A.C. 

58 ;    reversed    on    appeal    on    other  (P.C.)  499  ;  Delves  v.  Gray,  (1902)  2 

grounds;   37  W.   R.  200;   60  L.   T.  Ch.  606.  following  Parfer  v.  ilf'Jferaraa, 

N.S.  514 ;  and  see  Pctrker  v.  M'Kenna,  L.  R.  10  Ch.  96,  125.] 

L.  R.  10  Ch.  96,  at  p.  125.]  (k)  Stacey  v.  Elp)h,  1  M.  &  K.  195  ; 

(«J  Campbell  v.   Walker,  Randall  v.  and  see  Gliambers  v.  Waters,  3  Sim.  42. 
Errington,  ubi  sup. ;  Ex  parte  Bennett, 
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actually  does  become  one  (a),]  or  to  a  tenant  for  life  whose  con- 
sent to  the  sale  is  required  by  the  terms  of  the  power  (6) ;  or 
to  mere  nominal  trustees,  as  trustees  to  preserve  contingent  re- 
mainders (c) ;  or  where  A.  is  the  trustee  in  fee  for  B.  in  fee,  and 
A.  has  no  duty  to  ferform  (d) ;  or  where  a  trustee  sells  to  the 
trustees  of  his  own  settlement,  under  which  he  has  a  partial 
interest  («),  [or  to  a  company  in  which  he  is  a  shareholder  (/) ; 
and  in  the  absence  of  circumstances  of  suspicion,  a  person,  who 
has  ceased  for  twelve  years  to  be  a  trustee  of  an  instrument 
which  contains  a  trust  for  sale,  may  become  a  purchaser  of  the 
trust  property  (g)]. 
Lord  Rosslyn's  2.  Lord  Eosslyn  is  reported  to  have  considered  that  to  invalidate 

a  purchase  by  a  trustee,  it  was  necessary  to  show  that  he  had 
gained  an  actual  advantage  (h) ;  but  the  doctrine  (if  any  such 
was  ever  held  by  his  Lordship  (i)  )  has  since  been  expressly  and 
unequivocally  denied  (j).  The  rule  is  now  universal,  that,  how- 
ever fair  the  transaction,  the  cesttd  que  trust  is  at  liberty  to  set 
aside  the  sale  and  take  back  the  property  (7c).  If  a  trustee  were 
permitted  to  buy  in  an  honest  case,  he  might  buy  in  a  case 
having  that  appearance,  lid  which,  from  the  infirmity  of  human 
testimony,  might  he  grossly  otherwise  (T).  Thus  a  trustee  for  the 
sale  of  an  estate  might,  by  the  knowledge  acquired  by  him  in  that 
character,  have  discovered  a  valuable  coal  mine  under  it,  and 
locking  that  up  in  his  own  breast,  might  enter  into  a  contract 
for  the  purchase  by  himself.  In  such  a  case,  if  the  trustee  chose 
to  deny  it,  how  could  the  Court  establish  the  fact  against  the 
denial?      The    probability    is    that    a    trustee    who   had    once 

[(a)  Glark  v.  Glarlc,  9  App.  Gas.  733.]  Lister  v.  Lister,  Id.  632. 

(6)  Howard  v.  Ducane,  T.  &  E.  81  ;  (j)  Ex  parte  Bennett,  10  Ves.  385  ; 

Sevan  v.  Habgood,  1    J.  &  H.    222  ;  Ex  parte  Lacey,  6  Ves.  627  ;  Attorney- 

Dicconson  v.  Talbot,  6  L.  E.  Ch.  App.  General  v.  Lord  Dudley,  G.  Coop.  148  ; 

32,  see  ante,  p.  347.  Ex  parte  James,  8  Ves.  348  ;  Mulvany 

(c)  Sutton   V.   Jones,   15  Ves.    587  ;  v.  Dillon,  1  B.  &  B.  409,  see  418. 
Naylor  v.    JVinch,   1    S.   &  S.    567  ;  (k)  Ex  parte  Lacey,  6  Ves.  625,  see 
Fooley  v.  Quilter,  4  Drew.  189  ;  Parkes  627  ;    Owen  v.  Foulkes,  cited  Id.  630, 
V.  White,  11  Ves.  226.  note  (6)  ;  Ex  parte  Bennett,   10  Ves. 

(d)  Pooley  v.  Quilter,  4  Drew.  189  ;  393,  per  Lord  Eldon  ;  Randall  v.  Er- 
and  see  Denton  v.  Donner,  23  Beav.  rington,  10  Ves.  423,  see  428  ;  Camp- 
289,  290.  bell  v.   Wallixr,  5  Ves.  678,  see  680  ; 

(e)  Hickley  v.  Hickley,  2  Ch.  D.  190.       Ex  parte  James,  8  Ves.  347,  348,  per 
[(/)  Farrar  v.  Farrars,  Limited,  40      Lord  Eldon  ;  Lister  v.  Lister,  6  Ves. 

Ch.  D.  (C.A.)  395  ;  and  see  Kennedy  v.  631  ;  Gibson  v.  Jeyes,  6  Ves.  277,  per 

De  Trafford,  (1896)  1  Ch.  (C.A.)  762  ;  Lord  Eldon  ;  and  see  Kilbee  v.  Sneyd, 

(1897)  A.  C.  180.]  2   Moll.    186  ;    [Be   Postlethwaite,   59 

[{g)  Be  Boles  and  British  Land  Com-  L.  T.   N.S.   58  ;   37  W.    E.  200  ;   60 

pany's  Contract,  (1902)  1  Ch.  244.]  L.  T.  N.S.  514]. 

Qi)  See  Whichcote  v.  Lawrence,  3  Ves.  {I)  Ex  parte  Bennett,  10  Ves.   385, 

7,50.  per  Lord  Eldon. 

(t)  See  Ex  parte  Lacey,  6  Ves.  626  ; 
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conceived  such  a  purpose  would  never  disclose  it,  and  the  cestui 
que  trust  would  be  effectually  defrauded  (a). 

3.  As  a  trustee  cannot  buy  on  his  own  account,  it  follows  that  Trustee  may  not 
he  cannot  be  permitted  to  buy  as  agent  for  a  third  person :  the  ^^^  ^^  ^g<^T^^- 
Court  can  with  as  little  effect  examine  how  far  the  trustee  has 

made  an  undue  use  of  information  acquired  by  him  in  the  course 
of  his  duty  in  the  one  case  as  in  the  other  (6). 

4.  And  the  rule  against  purchasing  the  trust  property  applies  Agent  of  trustee 
to  an  agent  employed  by  the  trustee  for  the  purposes  of  the  sale,  ™*'^  ^° 

as  strongly  as  to  the  trustee  himself  (c).  And  an  agent  not  for 
sale,  hut  for  management  only  (d),  [an  officer  of  a  friendly  society  («), 
and  a  solicitor  or  counsel  (/),]  stand  in  a  confidential  relation,  and 
cannot  purchase  without  putting  themselves  at  arm's  length,  and 
a  full  disclosure  of  their  knowledge ;  and  so  a  receiver  appointed 
by  the  Court  cannot  purchase  without  the  leave  of  the  Court  (g), 
[even  where  the  sale  is  made,  not  under  a  decree  in  the  action,  bat 
by  a  mortgagee  selling  with  leave  outside  the  action  (h) ;  and 
the  partner  of  a  trustee,  or  any  other  person  through  whom  the 
trustee  may  directly  or  indirectly  derive  benefit  by  reason  of  the 
purchase,  cannot  purchase  the  trust  property  from  the  trustee  (iy\. 

5.  The  lease  of  an  estate  is  in  fact  the  sale  of  a  partial  interest  Trustees  may  not 
in  it,  and  therefore  trustees   for   sale   cannot  demise  to  one  of^^^^g^"     ^™" 
themselves,  but  the  lessee,  while  he  shall  be  held  to  his  bargain 

if  disadvantageous  to  him,  shall  be  made  to  account  for  the  profits 
if  it  be  in  his  favour  (/). 

(a)  Ex  parte  Lacey,  6  Ves.  627,  per  [(e)  Hodson  v.  Deans,  (1903)  2  Ch. 
LordEldon;  and  see  Ex  jjarte  Bennett,      647.] 

10  Ves.  385, 394,  400  ;  Ex  parte  James,  [(/)  Garter  v.  Palmer,  8  CI.  &  F. 

8  Ves.  348,  349  ;  Parkes  v.   White,  11  657  ;    11    Bli.    N.S.    397  ;    Broimi   v. 

Ves.  226  ;  Campbell  v.   Walker,  5  Ves.  Kennedy,  4  De  G.   J.  &  S.  217  ;    10 

681  ;  Lister  v.  Lister,  6  Ves.  632  ;  Ex  Jur.    N.S.    141  ;    Goohson   v.   Lee,   23 

parte  Badcock,  1  Mont.  &  Mac.  239.  L.   J.    Ch.    243  ;   Pisani  v.  Attorney- 

(b)  Ex  parte  Bennett,  10  Ves.  381,  General  of  Gibraltar,  5  L.  R.  P.  C. 
see  400 ;  Goles  v.  Trecothick,  9  Ves.  516  ;  McPherson  v.  Watt,  3  App.  Cas. 
248,  per  Lord  Eldon  ;  and  see  Gregory  254  ;  Dougan  \.  McPherson,  (1902) 
V.  Gregory,  G.  Coop.  204  ;   [Mockerjee  A.C.  (H.L.)  197.] 

V.  Mockerjee,  2  L.  R.  Ind.  App.  18].  (g)  Alven  v.  Bond,  1  Flan.  &  Kelly, 

(c)  Whitcomb  v.  Minchin,  5  Mad.  196  ;  White  v.  Tommy,  referred  to,  lb. 
91  ;   iJe   Bloy^s  Trust,  1    Mac.  &  G.      224. 

488,  see  495  ;   [Martinson  v.   Clowes,  [{h)  Nugent  v.  Nugent,  (1908)  1  Ch. 

21  Ch.  D.  857].  (C.A.)  646,  approving  Alven  v.  Bond, 

(d)  King  v.  Anderson,  8  Ir.  R.  Eq.      supra.] 

147,  625  ;  Alven  v.  Bond,  1  Flan.  &  [{i)  Ex  parte  Moore,  51  L.  J.  N.S. 

Kelly,  196.     [But  the  Court,  on  pro-  Ch.  72  ;  45  L.  T.  N.S.  558  ;  30  W.  R. 

posals  f or  the  purchase  of  a  bvisiness  123;   Ex  parte  Burnell,  7  Jur.  116; 

under  the  order  of  the  Court,  refused  to  Ex  parte  Forder,  W.  N.  1881,  p.  117.] 

restrain  the  receiver  andmanagerfrom  (J)  Ex  parte  Hughes,  6  Ves.  617; 

doing  business  with  the  customers  on  Attorney-General  v.  Earl  of  Clarendon, 

hisownaccount ;  i?eJns/!,,40Ch.D.49.]  17  Ves.  491,  see  500. 
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Speciflo  per- 
formance. 


Trustee  may  pur- 
chase from  the 
cestui  que  trust. 


The  relation  of 
trustee  and  cestui 
que  trust  must 
first  be  dissolved. 


6.  Where  a  trustee  for  sale  was  the  purchaser  by  an  agent  at 
the  auction,  the  heir  of  the  trustee  had  no  right  to  have  the  con- 
tract completed  at  the  expense  of  the  "personal  estate,  though 
the  cestuis  que  trust  were  willing  to  acquiesce  in  the  sale  (a). 

7.  When  it  is  said  that  a  trustee  for  sale  may  not  purchase  the 
trust  property,  the  meaning  must  be  understood  to  be  that  the 
trustee  may  not  purchase  from  himself,  that  is,  he  cannot  per- 
form the  two  functions  of  seller  and  buyer ;  for  there  is  no  rule 
that  a  trustee,  whether  for  sale  or  otherwise,  may  not  purchase 
from  his  cestuis  que  trust  (h).  Hence,  while  a  purchase  by  a 
trustee  conducting  the  sale,  either  personally  or  by  his  agent, 
cannot  stand,  a  purchase  by  a  trustee  from  a  cestui  que  trust  of 
the  interest  of  the  latter  in  the  trust  may  stand,  if  the  trustee 
can  show  that  the  fullest  information  and  every  advantage  were 
given  to  the  cestui  que  trust  (c).  However,  a  purchase  by  a 
trustee  from  his  cestui  qu,e  trust  is  at  all  times  a  transaction  of 
great  nicety,  and  one  which  the  Courts  will  watch  with  the  utmost 
jealousy  {d),  [and  will  set  aside  if  the  consideration  was  insuffi- 
cient (e) ;  ]  and  the  exception  runs,  it  is  said,  so  near  the  verge  of 
the  rule,  that  it  might  as  well  have  been  included  within  it  (/). 

8.  Before  any  dealing  with  the  cestui  que  trust,  the  relation 
between  the  trustee  and  cestui  que  trust  must  be  actually  or  vir- 
tually  dissolved.  The  trustee  may,  if  he  pleases,  retire  from  the 
office,  and  qualify  himself  for  becoming  a  purchaser  by  divesting 
himself  of  that  character  (g),  or  if  he  retain  the  situation,  the 
parties  must  be  put  so  much  at  arm's  length,  that  they  agree  to 
stand  in  the  adverse  situations  of  vendor  and  purchaser  (A),  the 


(a)  Ingle  v.  Richards  (No.  1),  28 
Beav.  361. 

(6)  Ex  parte  Lacey,  6  Ves.  626,  ^jcr 
Lord  Eldon ;  Goles  v.  Trecothick,  9 
Ves.  244,  246,  per  eundemy  Oibson  v. 
Jeyes,  6  Ves.  277,  per  eundem ;  Dowries 
V.  Grazehrook,  3  Mer.  208,  per  eundem ; 
Randall  v.  Errington,  10  Ves.  426,  per 
Sir  W.  Grant ;  Whichcote  v.  Laun-ence, 
3  Ves.  750,  per  Lord  Rosslyn ;  San- 
derson V.  Walker,  13  Ves.  601,  per 
Lord  Eldon ;  Aylijfe  v.  Murray,  2 
Atk.  59,  per  Lord  Hardwicke  ;  Kilbee 
V.  Sneyd,  2  Moll.  214,  2>er  Sir  A. 
Hart ;  [Thomson  v.  Eaetioood,  2  App. 
Gas.  215,  236, per  Lord  Cairns  ;  and  see 
Dougan  v.  McPherson,  (1902)  A.C. 
(H.L.)  197]. 

(c)  Denton  v.  Donner,  23  Beav.  285  ; 
Luff  \.  Lord,  34  Beav.  220  ;  [Readdy 
V.  'Prendergast,  55  L.  T.  N.S.  767]. 


(d)  Goles  V.  Trecothick,  9  Ves.  244, 
pier  Lord  Eldon ;  Ex  parte  Lacey,  6 
Ves.  626,  per  eundem;  Downes  v. 
Grazehrook,  3  Mer.  209,  pier  eundem  j- 
[PlowrigU  v.  Lambert,  52  L.  T.  N.S. 
646]. 

ge)  Mockerjee  v.  Mockerjee,  2  L.  K. 
.  App.  18  ;  Plourright  v.  Lambert, 
52  L.  T.  N.S.  646.] 

(/)  Morse  v.  Royal,  12  Ves.  372,  per 
Lord  Erskine. 

((/)  Downes  v.  Grazehrook,  3  Mer. 
208,  per  Lord  Eldon. 

(/t)  Gibson  v.  Jeyes,  6  Ves.  277,  per 
Lord  Eldon  ;  and  see  Ex  parte  Lacey, 
6  Ves.  626,  627  ;  Ex  parte  Bennett,  10 
Ves.  394 ;  Morse  v.  Royal,  12  Ves. 
373  ;  Sanderson  v.  IValker,  13  Ves. 
601 ;  [Re  Worssam,  46  L.  T.  N.S.  584  ; 
Readdy  v.  Prendergast,  55  L.  T.  N.S. 
767]. 
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cestui  que  trust  distinctly  and  fully  understanding  that  he  is 
selling  to  the  trustee,  and  consenting  to  waive  all  objections 
upon  that  ground  (a),  and  the  trustee  fairly  and  honestly  dis- 
closing all  the  necessary  particulars  of  the  estate,  and  not 
attempting  a  furtive  advantage  to  himself  by  means  of  any 
private  information  (5).  The  trustee  will  not  be  allowed  to  go 
on  acquainting  himself  with  the  nature  of  the  property  up  to 
the  moment  of  sale,  and  then,  casting  aside  his  character  of 
trustee,  turn  his  experience  to  his  own  account  (c). 

9.  In  what  cases  a  trustee  will  be  at  liberty  to  become  a  pur-  Instances  where 

tnmtGG  I18.5  D66II 

chaser  may  be  best  illustrated  by  a  few  instances.  allowed  to  pur- 

Where  the  cestui  que  trust  took  the  whole  management  of  the  f''^^^^- 
sale  himself,  chose,  or  at  least  approved,  the  auctioneer,  made 
surveys,  settled  the  plan  of  sale,  fixed  the  price,  and  so  had  a 
perfect  knowledge  of  the  value  of  the  property,  and  then  by  his 
agent,  but  with  his  own  personal  consent,  agreed  to  sell  a  lot 
which  had  been  bought  in  to  one  of  the  trustees  for  sale  acting 
as  agent  for  another.  Lord  Eldon  said,  that  if  in  any  instance  the 
rule  was  to  be  relaxed  by  consent  of  the  parties,  this  was  the 
case,  and  decreed  the  agreement  to  be  specifically  performed  (d). 

Again,  a  cestui  que  trust  had  strongly  urged  the  purchase  upon 
one  of  his  trustees,  who  at  first  expressed  an  unwillingness,  but 
afterwards,  upon  being  pressed,  agreed  to  the  terms ;  and  the 
sale  was  supported  (e). 

So,  where  a  trustee  for  sale  had  endeavoured  in  vain  to  dis- 
pose of  the  estate,  and  then  purchased  himself  of  the  cestui  que 
trust,  at  a  fair  and  adequate  price,  and  there  was  no  imputation 
of  fraud  or  concealment.  Lord  Northington  said  he  did  not 
"  like  the  circumstance  of  a  trustee  dealing  with  his  cestui  qtie 
trust,  but  upon  the  whole,  he  did  not  see  any  principle  upon 
which  he  could  set  the  transaction  aside"  (/). 

10.  It  has  been  pronounced  too  dangerous  to  allow  the  cestui  BoUcitor  o{  the 
que  trust's   solicitor,   without    a    special    authority,   to   bind  hjg  "steis  ^we  <ras«. 
employer  by  such  a  contract  with  the  trustee  (g). 

11.  Where  the  cestuis  que  trust  are  creditors,  it  has  been  held  Creditors. 

(a)  See   Randall  v.   Errington,   10  v.  Peard,  33  Ch.  D.  500]. 

Ves.  427.  (c)  See  Ex  parte  James,  8  Ves.  352  ; 

(6)  Goles  V.  Trecothick,  9  Ves.  247,  Spring  v.  Pride,  4  De  G.  J.  &  S.  395. 

■per  Lord  Eldon ;   Morse  v.  Royal,  12  {d)  Goles  v.  Trecothick,  9  Ves.  234. 

Ves.    373,   377,    per    Lord   Erskine  ;  (e)  Morse  v.  Royal,  12  Ves.  355. 

Cfihson  V.  Jeyes,  6  Ves.  277,  per  Lord  (/)  Glarke  v.  Swaile,  2  Eden,  134. 

Eldon  ;  Randall  v.  Errington,  10  Ves.  (g)  Boiones   v.    Graxelrook,  3   Mer, 

427,  per  Sir  W.  Grant ;  [Re  Worssam,  209,  per  Lord  Eldon. 
46  L.  T.  N.S.  584  ;   Luddy's  Trustee 
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Court  will  not 
authorise  the 
trustee  to  bid. 


[Effect  of  leave 
to  bid.] 


that  the  trustee  cannot  purchase  with  the  sanction  of  the  major 
part  of  them,  but  that  the  liberty  must  be  given  by  the  unani- 
mous voice  of  the  whole  body  (a).  However,  the  Court  has 
sanctioned  purchases  of  a  bankrupt's  estate  by  assignees,  where 
the  assent  of  a  general  meeting  of  creditors  had  been  obtained  (6) ; 
and  the  Court  would,  no  doubt,  in  executing  the  trust  of  a 
creditors'  deed,  allow  a  trustee  to  purchase,  if  it  were  really  for 
the  benefit  of  the  creditors. 

12.  The  Court  has  no  jurisdiction,  on  behalf  of  the  cestuis  que 
trust  who  are  siii  juris,  to  authorise  a  trustee  to  bid,  for  that  is 
a  question  the  cestuis  que  trust  are  entitled  to  decide  for  them- 
selves (c).  So  far  as  the  Court  is  concerned,  it  will  not  give  a 
trustee  leave  to  bid,  for  it  is  his  duty  to  communicate  all  the 
information  he  can  for  the  benefit  of  the  sale,  and  this  he  might 
not  be  disposed  to  do  if  he  were  allowed  to  purchase  himself  {d). 
But  if  a  sale  by  auction  under  the  direction  of  the  Court  has 
been  tried  in  vain,  the  trustee  is  at  liberty  to  make  proposals  on 
his  own  behalf,  and  the  Court  may  be  induced  to  accept  the 
offer  (e). 

[13.  Where,  in  an  administration  action,  leave  was  given  to 
the  solicitor  for  the  defendant  (the  executor)  to  bid  at  the  sale, 
which  was  to  be  conducted  by  the  plaintiffs'  solicitors,  inde- 
pendently of  the  executor,  it  was  held  that,  the  effect  of  the 
leave  was  to  put  an  end  to  the  fiduciary  relation  in  which  he 
formerly  stood,  and  to  place  him  in  the  position  of  a  mere 
stranger,  and  that  he  was  under  no  obligation  to  disclose  to  the 
Court  any  facts  within  his  knowledge  affecting  the  value  of  the 
property.  If,  however,  the  intending  purchaser  lays  information 
on  any  particular  subject  before  the  Court  for  the  purpose  of 
guiding  its  discretion  and  obtaining  its  approval  of  the  sale,  he 
is  bound  to  disclose  all  the  material  facts  within  his  know- 
ledge relating  to  that  subject;  but  it  does  not  follow  that 
because  information  on  some  material  point  or  points  is  offered 
or  is  given  on  request  by  a  purchaser  from  the  Court,  it  must 
therefore  be  given  on  all  others  as  to  which  it  is  neither 
offered  nor  requested,  and  concerning  which  there  is  no  implicit 


(a)  Sir  G.  Golehrooke's  case,  cited  Ex 
parte  Hughes,  6  Ves.  622  ;  Ex  parte 
Lacey,  Id.  628  ;  the  cases  cited  Id. 
630,  note  (b).  Whelpdale  v.  Ooohson 
(cited  Gamphell  v.  Walker,  5  Ves. 
682),  was  doubted  by  Lord  Bldoii,  6 
Ves.  628. 

(6)  Anon,   case,   2   Russ.   350 ;  Ex 


parte  Bage,  4  Mad.  459. 

(c)  See    Ex   parte  James,   8    Ves. 
352. 

(d)  Tennant  v.  Trenclmrd,  4  L.  R. 
Ch.  App.  545. 

(e)  Tennant  v.    Trenchard,  4  L.  R. 
Ch.  App.  547. 
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representatiou,  positive   or  negative,  direct   or   indirect,  in  what 
is  actually  stated  (a).] 

14.  If  the  cestuis  que  trust  be  under  disability,  as  infants,  the  Where  cesiuis 
trustee,  as  he  cannot  be  released  from  the  liabilities  of  his  situa-  f^fg,^™' '"" 
tion,  cannot  by  any  act  in  pais   become   the  purchaser  of  the 

estate  (h);  but,  if  it  be  absolutely  necessary  that  the  property 
should  be  sold,  and  the  trustee  is  ready  to  give  more  than  any 
one  else,  he  may  institute  proceedings  in  equity,  and  apply  to 
the  Court  to  be  allowed  to  purchase,  and  the  Court  will  then 
examine  into  the  circumstances,  ask  who  had  the  conduct  of  the 
transaction,  whether  there  is  reason  to  suppose  the  premises 
could  be  sold  better,  and  upon  the  result  of  that  inquiry  will  let 
another  person  prepare  the  particulars  of  sale,  and  allow  the  . 
trustee  to  bid  (c);  and,  generally,  if  the  Court  can  see  clearly 
that  under  the  circumstances  of  the  case  it  would  be  for  the 
benefit  of  the  cestui  que  trust  that  the  trustee  should  purchase 
(as  at  a  certain  sum  beyond  what  could  be  obtained  elsewhere), 
the  Court  would  sanction  a  sale  to  the  trustee  (d). 

15.  The  principles  laid  down  with  reference  to  tinistees  for  sale  Of  executors, 
are  of  course  applicable  to  all  who,  though  differing  in  name,  are  assignees,  &e.  ' 
invested  with  the  like  fiduciary  character,  as  executors  and  ad- 
ministrators (e),  an  executor  in  his  own  wrong  (/),  trustees  for 
creditors  (ff),  an  agent  (h),  &c. ;  but  a  mortgagee  may  purchase 

from  his  mortgagor  (i),  [or  one  of  several  mortgagors  from  the 
mortgagee  (/)],  surviving  partners  may  purchase  from  the 
representatives  of   a   deceased  partner   (k),  [the  trustee   in  the 

[(a)  Boswell  v.    Goaks,   23    Ch.   D.  cited    Id.    630,   note  (b) ;    Ex  parte 

302  ;  27  Ch.  D.  (C.A.)  424  ;  11  App.  Bennett,  10  Ves.  39.5,  ^er  Lord  Eldon  ; 

Cas.  232.]  Ex  parte  Reynolds,  5  Ves.   707  ;   Ex 

(fi)  Campbell  v.  Walker,  5  Ves.  678  :  parte    James,   8  Ves.   346,  per  Lord 

8.  G.  13  Ves.  601.                                    '  Eldon  ;  Ex  parte  Morgan,  12  Ves.  6  ; 

(c)  Gampbell  v.  Walker,  5  Ves.  681,  Ex  parte  Bage,  4  Mad.  459  ;  Ex  parte 
682,  per  Lord  Alvanley.  Badcock,  1  ]\'Iont.  &  Mao.  231  ;  Pooley 

(d)  Farmer  v.  Dean,  32  Beav.  327.  v.  Quitter,  2  De  G.  &  J.  327. 

(e)  Hall  V.  Hallet,  1  Oox,  134  ;  (h)  King  v.  Anderson,  8  I.  R.  Eq. 
Killick  V.  Flexney,  4  B.  0.  C.  161  ;  147  ;  reversed  lb.  625  ;  Murphy  v. 
Watson  V.  Toone,  6  Mad.  153  ;  Kilbee  O'Shea,  2  Jon.  &  Lat.  422. 

V.  Sneyd,  2  MolL  186;  Baker  v.  Garter,  (i)  Knight  v.  Majoribanks,  11  Bea\'. 

1  Y.  &  C.  250 ;    and  see  Naylor  v.  322  ;  2  Mac.  &  G.  10. 

Winch,  1  S.  &  S.  566  ;  [Be  Pepperell,  [(j)  Kennedy  v.  De  Trafford,  (1896) 

27  W.  E.  410  :   Gray  v.   Warner,  42  1  Ch.  (C.A.)  762  ;  (1897)  A.  C.  180  ; 

L.  J.  Ch.  556  ;  28  L.  T.  N.S.  835  ;  21  and  see  NiM  v.  Easton,  (1899)  1  Ch. 

W.  R.  808  ;  Re  Harvey,  68  L.  T.  N.S.  873  ;  (1900)  1  Ch.  (C.A.)  29.] 

449 ;  W.  N.  1888,  p.  38  ;  Beningfleld  Qt)  Chambers  v.  Howell,  11  Beav.  6. 

V.  Baxter,  12  App.  Cas.  167].  As  to  purchases  by  one  partner  under 

(/)  Mulvany  v.  Dillon,  1   B.  &  B.  an  execution  against  another  partner, 

408.  see  Perens  v.  Johnson,  3  Sm.  &  G.  419  ; 

(g)  Ex  parte  Hughes,  6   Ves.  617  ;  [And  as  to  the  duty  of  a  partner,  sell- 

Ex  parte  Lacey,  Id.  625,  and  the  cases  ing  his  share  to  a  co-partner,  to  put 
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C'estuis  que  trust 
may  recover  the 
specific  estate. 


Allowances  for 
repairs. 


joint  bankruptcy  of  surviving  partners,  who  have  a  large  claim 
against  the  estate  of  the  deceased  partner,  may  purchase  from 
the  representatives  of  the  deceased  partner  (a),]  and  the  creditor 
taking  out  execution  is  not  precluded  from  becoming  the 
purchaser  of  the  property  upon  a  sale  by  the  sheriff  (h) ;  [and  a 
person  named  as  executor,  but  who,  in  fact,  never  proves  the 
will,  may  purchase  from  the  executor  who  proves  (c)]. 

Secondly.  As  to  the  terms  upon  which  the  sale  will  be  set 
aside. 

1.  The  ceshd  que  trust,  if  he  chooses  it,  may  have  the  specific 
estate  reconveyed  to  him  by  the  trustee  (d),  or,  where  the  trustee 
has  sold  it  with  notice,  by  the  party  who  purchased  (e),  the  cestui 
que  trust  on  the  one  hand  repaying  the  price  at  which  the  trustee 
bought,  with  interest  at  4  per  cent.  (/),  and  the  trustee  or  purchaser 
on  the  other  accounting  for  the  profits  of  the  estate  {g),  but  not 
with  interest  (7i),  and,  if  he  was  in  actual  possession,  being  charged 
with  an  occupation  rent  {i).  [But  if  the  consideration  passing 
from  the  trustee  is  not  wholly  pecuniary,  and  the  cestui  que  trust 
has  by  subsequent  dealings  put  it  out  of  his  power  to  restore  to 
the  trustee  the  benefits  derived  from  him,  he  has  lost  his  right 
to  set  aside  the  transaction  (/).] 

2.  The  trustee  will  have  all  just  allowances  made  to  him  for 
improvements  and  repairs  which  are  substantial  and  lasting  (^), 
or  such  as  have  a  tendency  to  bring  the  estate  to  a  better  sale  (I), 
as  in  one  case  for  a  mansion  house  erected,  plantations  of  shrubs^ 


the  pxirchaser  in  possession  of  all 
material  facta  known  to  the  vendor, 
see  Law  v.  Law,  (1905)  1  Oh.  (C.A.) 
140,  ante,  p.  310]. 

[{a)  Boswellv.  Cooks,  23  Ch.  D.  302 ;  27 
Ch.  D.  (C.A.)  424;  11  App.  Cas.  232.] 

(6)  Stratford  v.  Twynam,  Jao.  418. 

[(c)  Clark  v.  Clark,  9  App.  Cas.  733.] 

{d)  See  Ex  parte  James,  8  Ves.  351  ; 
Ex  parte  Bennett,  10  Ves.  400  ;  Lord 
Hardwicke  v.  Vernon,  4  Ves.  411  ; 
York  Buildings  Company  v.  Mac- 
kenzie, 8  B.  P.  C.  42  ;  Aberdeen  Town 
Council  V.  Aberdeen  University,  2  App. 
Cas.  544. 

(e)  Attorney-General  v.  Lord  Dudley, 
G.  Coop.  146  ;  Dunbar  v.  Tredennick, 
2  B.  &  B.  304. 

(/)  Watson  V.  Toone,  6  Mad.  153  ; 
Ex  parte  James,  8  Ves.  351,  per  Lord 
Eldon  ;  IVhelpdale  v.  Cookson,  stated 
from  K.  L.,  Campbell  v.  Walker,  6  Ves. 
682  ;  Hall  v.  Hallett,  1  Cox,  134,  see 
139  ;  York  Buildings  Company  v. 
Mackenzie,  ubi  sup.,  &c.     [As  to  the 


rate  of  interest,  see  ante,  p.  397.] 

(g)  Ex  parte  James,  8  Ves.  351,  per 
Lord  Eldon  ;  Ex  parte  Lacey,  6  Ves. 
630,  ^69'  eundemy  Watson  v.  Toone,  Q 
Mad.  153;  Whelpdalev.  Cookson, stated 
from  R.  L.,  Campbell  v.  Walker,  5  Ves. 
682 ;  York  Buildings  Company  v. 
Mackenzie,  8  B.  P.  C.  42. 

(h)  Macartney  v.  Blackwood,  1  Ridg. 
L.  &  S.  602  ;  [Silkstone  and  Haigh 
Moor  Coal  Co.  v.  Edey,  (1900)  1  Ch. 
167]. 

(i)  Ex  parte  James,  8  Ves.  351,  ye?' 
Lord  Eldon. 

[(j)  Be  Worssam,  46  L.  T.  N.S.  584  ; 
51  L.  J.  Ch.  669 ;  Dimsdale  v.  Dims- 
dale,  3  Dr.  556,  577.] 

(Ic)  Ex  parte  Hughes,  6   Ves.  624, 
625 ;    Ex  parte   James,  8   Ves,    352 
Campbell    v.    Walker,    5    Ves.    682 
Davey  v,  Durrani,  1  De  G.  &  J.  535 
King  v.  Anderson,  8   I,   E,  Eq.  625, 
see  636. 

(0  Ex  parte  Bennett,  10  Ves,  400, 
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&c.  (a) ;  and  in  estimating  the  improvements,  the  buildings  pulled 
down,  if  they  were  incapable  of  repair,  will  be  valued  as  old 
materials,  but  otherwise  they  will  be  valued  as  buildings  stand- 
ing (6).  Should  the  property  have  been  deteriorated  by  the  acts 
of  the  trustee,  his  purchase-money  will  suffer  a  proportionate 
reduction  (c).  [And  if  the  subject-matter  of  the  sale  be  a  business 
sold  as  a  going  concern,  and  the  purchasing  trustee  carry  it  on 
under  his  own  personal  direction,  on  the  sale  being  set  aside  he 
will  be  allowed  to  deduct  from  the  profits  all  outgoings  for  wages 
of  assistants,  expenditure  for  stock,  &c.,  but  will  not  be  allowed 
any  salary  for  his  own  management  of  the  business  {d).'\ 

3.  Where  the  contract  is  vitiated  by  the  presence   of  actual  Case  of  actual 
fraud,  allowance  will  still  be  made  to  the  trustee  for  necessary 

repairs  (e),  and  in  one  case  allowance  was  also  made  for  improve- 
ments (/) ;  but  in  another  case  of  actual  fraud  the  Court  refused 
any  allowance  for  improvements.  "  If,"  said  Lord  Fitzgibbon,  "  a 
man  has  acquired  an  estate  by  rank  and  abominable  fraud,  and 
shall  afterwards  expend  the  money  in  improving  the  estate,  is  he 
therefore  to  retain  it  in  his  hands  against  the  lawful  proprietor  ? 
If  such  a  rule  should  prevail,  it  would  justify  a  proposition  I  once 
heard  at  the  bar,  that  the  common  equity  of  the  country  was  to 
improve  the  right  owner  out  of  the  possession  of  his  estate''  {g). 

4.  A  trustee,  the  sale  having  taken  place  during  the  pendency  Trustee  paying 
of  a  suit,  had  paid  part  of  his  purchase-money  into  Court,  which  fnYo  Courr°°^^ 
had  been  invested  in  the  funds.     On  the  purchase  being  set  aside, 

the  trustee  claimed  the  benefit  of  the  rise  of  the  stock,  but  it  was 
held  that  he  was  entitled  only  to  his  purchase-money  with  interest, 
for  had  there  occurred  a  fall  of  the  stock,  he  could  not  have  been 
compelled  to  submit  to  the  loss  (A). 

5.  If  the  trustee  is  to  be  discharged  from  the  situation  of  pur-  Trustee  to  be 
chaser,  he  is  to  be  discharged  at  once,  and  the  Court  will  order  the°sal?imme-'" 
an  immediate  reconveyance  upon  immediate   repayment  of   the  diately. 
money  (i). 

6.  The  reconveyance  of  the  estate  will  be  without  prejudice  to  Lessees  not  pre- 
the  titles  and  interests  of  lessees  and  others  who  have  contracted  ^^  '°^  ' 
with  the  trustee  loud  fide  before  the  pendency  of  the  suit  (/). 

( a)    York    Buildings    Company    v.  {g)  Kenney  v.  Browne,  3  Ridg.  518  ; 

Mackenzie,  8  B.  P.  C.  42.  and  see  Stratton  v.  Murphy,  1  Ir.  Rep. 

(6)  Robinson  v.  Ridley,  6  Mad.  2.  Eq.  361. 

(c)  Ex  parte  Bennett,  10  Ves.  401.  (/i)-E'xyarte/a}7ies,8  Ves.  337,see35l. 

[(d)  Re  Norrington,  13  Oh.  D.  (C.A.)  (i)  See  Ex  parte  Bmnett,  10  Ves. 

654.]  400,  401. 

(e)  Baugh    v.    Price,    1    G.    Wils.  (j)  York  Buildings  Company  v.  Mac- 

320.  kenzie,  8  B.  P.  C.  42  ;  see  the  decree, 

(/)  OUver  V,  Court,  8  Price,  172. 

2o 
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Of  submitting  7.  But  the  cestui  que  tiust,  particularly  where  the  assignee  in 

reslk,  ^  ^  °  *  bankruptcy  has  become  the  purchaser,  may  claim,  not  a  reconvey- 
ance of  the  specific  estate,  but  a  resale  of  the  property  under  the 
direction  of  the  Court.  The  terms  of  the  resale  have  not  always 
been  uniform.  In  Whelpdak  v.  Coohson  (a),  Lord  Hardwicke  said 
the  majority  of  the  creditors  should  elect  whether  the  purchase 
should  stand ;  so  that  should  they  elect  to  resell,  and  the  estate 
should  be  sold  at  a  still  lower  price,  the  creditors  would  suffer. 
The  doctrine  of  Lord  Thurlow  appears  to  have  been,  that  the 
property  should  be  put  up  at  the  price  at  which  the  trustee  pur- 
chased, and  if  any  advance  was  made,  the  sale  should  take  effect, 
but  if  no  bidding,  the  trustee  should  be  held  to  his  bargain  (b). 
Lord  Alvanley  followed  the  authority  of  Lord  Hardwicke,  and 
directed  an  inquiry  whether  it  was  for  the  beneiit  of  the  infants 
that  the  premises  should  be  resold,  and,  if  for  their  benefit,  that 
the  sale  should  be  made  (c).  "  To  this  principle,"  said  Lord  Eldon, 
"  the  objection  is,  that  a  great  temptation  to  purchase  is  offered  to 
trustees,  the  question  whether  the  resale  would  be  advantageous 
to  the  cestui  que  trust  being  of  necessity  determined  at  the  hazard 
of  a  wrong  determination  "  {d).  Lord  Eldon  therefore  conceived  it 
best  to  adopt  the  rule  of  Lord  Thurlow,  and  so  he  decreed  in  Ex 
parte  Hughes  (e),  and  JSx  parte  Lacey  (/).  Sir  W.  Grant,  in  a  sub- 
sequent case  ig),  said  he  was  not  aware  that  Lord  Eldon  had  laid 
down  any  general  rule  as  to  the  terms ;  but  a  few  days  after, 
having  consulted  the  Lord  Chancellor  upon  the  subject,  and  dis- 
covering his  mistake,  he  framed  his  decree  in  conformity  with  the 
Lord  Chancellor's  decisions.  The  same  principle  has  since  been 
followed  in  numerous  other  cases  {h),  and  the  practice  may  be 
considered  as  settled. 

8.  Should  the  trustee  have  repaired  or  improved  the  estate,  the 
expense  of  the  repairs  and  improvements,  if  allowed,  will  be  added 
to  the  purchase-money,  and  the  estate  be  put  up  at  the  accumu- 
lated sum  {i). 
Reselling  in  lots.  9.  Where  the  trustee  has  purchased  in  one  lot,  the  cestuis  que 
trust  cannot  insist  on  a  resale  in  different  lots.  If  desirous  of 
reselling  the  property  in  that  mode,  they  must  pay  the  trustee  his 
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{a)  Cited  Gampbell  v.  Walker,  5  Ves. 
682. 

(6)  See  Lister  v.  Lister,  6  Ves.  633  ; 
Ex  parte  James,  8  Ves.  351. 

(c)  Campbell  v.  Walker,  5  Ves.  678, 
see  682. 

(d)  Sanderson  v.  Walker,  13  Ves. 
603. 

(«)  6  Ves.  617, 


(/)  Id.  625  ;  and  see  Ex  parte  Rey- 
nolds, 5  Ves.  707. 

(g)  Lister  v.  Lister,  6  Ves.  633. 

(h)  Ex  parte  James,  8  Ves.  337  ;  Ex 
parte  Bennett,  10  Ves.  381  ;  Robinson 
V.  Ridley,  6  Mad.  2. 

(i)  Ex  parte  Bennett,  10  Ves.  400 ; 
Ex  parte  Hughes,  6  Ves.  625  ;  Robinson 
V.  Ridley,  6  Mad.  2, 
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principal  and  interest,  and  then,  as  the  absolute  owners,  they  may 
sell  as  they  please  (a). 

10.  In  the  application  of  Lord  Hardwicke's  rule  it  was  a  ques-  Difficulty  of 
tion  constantly  occurring,  whether  the  body  of  creditors  at  large  j.^^^^ 
could  be  bound  by  the  resolution  of  the  majority  to  insist  upon  a 

resale ;  but  by  the  practice  of  Lord  Eldon,  the  difficulty  on  that 
head  is  avoided  (b),  for  as  the  creditors  cannot  by  possibility 
sustain  an  injury,  it  is  competent  to  any  individual  creditor  to 
try  the  experiment  (c). 

11.  If  before  the  cestui  que  trust  commences  proceedings  for  The  remedy 
relief,  the  trustee  has  passed  the  estate  into  the  hands  of  a  pur-  ^^o  has  sold  the 
chaser    without    notice,   the    cestui    que    trust    may   compel    the  property, 
trustee  to  account   for  the   difference   of  price   {d),  or  for  the 
difference  between  the  sum  the  trustee  paid  and  the  real  value 

of  the  estate  at  the  time  of  the  purchase  (e),  with  interest  at 
4  per  cent.  (/). 

12.  An  administrator  had  become  the  purchaser  of  some  shares  Purchase  of 
in  Scotch  mines,  part  of  the  assets,  and  afterwards  sold  them  to  trustee. 

a  stranger  at  a  considerable  advance  of  price,  and  Lord  Thurlow 
decreed  the  trustee  to  account  for  every  advantage  he  had  made, 
but  said  he  could  not  go  the  length  of  ordering  the  defendant  to 
replace  the  shares.  He  conceived  that  the  plaintiff,  one  of  the 
next  of  kin,  had  no  such  election  of  choosing  between  the  specific 
thing  and  the  advantage  made  of  it  (g). 

13.  The  costs  of  the  suit   will,  as  a  general  rule,  follow   the  Costs. 
decree — that  is,  if  the  trustee  be  compelled  to  give  up  his  pur- 
chase, unless  his  conduct  was  perfectly  honourable  and  the  sale 

is  set  aside  on  the  mere  dry  rule  of  equity  Qi),  he  must  pay  the 
expenses  he  has  himself  occasioned  (i) ;  and  if  the  charge  be  un- 
founded, the  costs  must  be  paid  by  the  plaintiff.     But  if  there  be 
great  delay  on  the  part  of  the  cestui  que  trust,  the  costs  will  be  Delay, 
refused  him,  though  he  succeed  in  the  suit  (_;' ) ;  and,  on  the  other 

{a)  See  Ex  parte  James,  8  Ves.  351,  (/)  Hall  v.  Hallet,  1  Cox,  134,  see 

352.  139. 

(6)  Ex  parte  Hughes,  6  Ves.  624.  (g)  Hall  v.  Hallet,  1  Cox,  134. 

(c)  Ex  parte  James,   8  Ves.   353 ;  (h)  Baker  v.  Garter,  1  Y.  &  C.  250. 

and    see    Ex   parte    Lacey,    6    Ves.  (i)  Whichcote  v.  Lawrence,  3   Ves. 

628.  752 ;    Hall   v.   Hallet,   1    Cox,   141  ; 

{d)  Fox  V.   MacTcreth,  2   B.   C.    C.  Sanderson   v.    Walker,   13  Ves.   601, 

400  ;  S.  C  2  Cox,  320  ;  Hall  v.  Hallet,  604  ;    Crowe  v.  Ballard,  2  Cox,  253  ; 

1  Cox,  134;    Whichcote  v.  Lawrence,  S.    C.   3   B.   C.   C.   117;   Dunbar  v. 

3  Ves.  740  ;  Ex  parte  Reynolds,  5  Ves.  Tredennick,  2  B.  &  B.  304  ;  Smedley 
707  ;  Randall  v.  Errington,  10  Ves.  v.  Varley,  23  Beav.  358. 

423.  (j)  Attorney-Oeneral  v.  Lord  Dudley, 

(c)  See  Lord  Hardwicke  v.  Vernon,      G.  Coop.  146. 

4  Ves.  411. 


death. 
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hand,  if  the  suit  be  dismissed,  not  because  the  transaction  was 
not  originally  impeachable,  but  merely  on  account  of  the  great 
interval  of  time,  the  Court  may  refuse  to  order  the  plaintiff  to 
pay  the  costs  of  the  defendant  (a). 
Where  the  sale  is       14   jf  the  trustee  devise  the  estate  purchased   by  him,  and  the 

set  Qsidc  Sifter  w  ' 

the  pmohasor's  purchase  is  Set  aside  as  against  the  devisee,  it  is  conceived  that, 
as  the  devise  carried  all  the  testator's  interest  in  the  property, 
the  moneys  repaid  will  belong  to  the  devisee.  But  if  the  trustee 
die  intestate,  then  whether  moneys  repaid  shall  belong  to  the  next 
of  kin  or  the  heir  of  the  trustee  is  a  question  of  great  difficulty. 
In  favour  of  the  former  it  may  be  urged,  that  as  there  is  no  equity 
between  the  heir-at-law  and  next  of  kin,  the  moneys  repaid,  being 
in  fact  personal  estate,  must  belong  to  the  next  of  kin :  that  the 
Court  rescinds  the  transaction  by  taking  an  account  of  rents  and 
allowing  interest  on  the  purchase-money  from  the  time  of  the 
purchase,  and  that  the  rents  and  interest  accrued  during  the  life 
of  the  intestate  must  certainly  be  regarded  as  personal  estate,  and 
that  the  right  of  the  next  of  kin  is  supported  by  Lawes  v.  Bennett 
(b),  and  other  cases,  where  a  lessee  has  an  option  of  purchasing,  and 
the  option  is  exercised  after  the  death  of  the  lessor,  in  which  case 
there  is  a  retrospective  conversion.  On  the  other  hand,  it  may  be 
argued  that  a  purchase  by  a  trustee  is  not  void  but  voidable 
only,  that  the  heir  is  clearly  not  bound  to  account  for  the  rents 
while  he  was  in  possession,  and  that  the  Court  takes  an  account  of 
rent  and  interest  ah  initio,  not  for  the  purpose  of  increasing  the 
trustee's  personal  estate,  but  for  measuring  the  price  which  the 
cestui  que  trust  must  pay  for  recovering  the  estate ;  that  the  heir 
takes  all  the  title  which  the  intestate  could  give  him,  subject  to  an 
equity  subsisting  in  another,  to  wrest  the  estate  from  him  upon 
certain  terms,  and  that  the  moneys  repaid  are  in  fact  the  estate, 
after  satisfying  the  outstanding  claims:  that  the  cases  decided 
upon  contract  have  no  application,  as  the  moneys  are  here  repaid 
contrary  to  the  contract :  that  a  different  doctrine  would  lead  to 
great  inconvenience  in  adjusting  the  accounts  of  rent  and  interest, 
and  also  from  intermediate  settlements  or  other  dispositions  by 
the  heir ;  it  would  be  very  hard,  for  instance,  that  purchasers 
under  a  marriage  settlement,  with  constructive  notice,  should, 
because  they  cannot  have  the  whole  benefit,  be  deprived  of  every 
benefit.  The  inclination  of  the  author's  opinion  is  in  favour  of  the 
real  representative,  but  the  point  remains  to  be  decided. 

(a)  Gregory  v.    Gregory,    G.    Coop.  (6)  1  Cox,  167. 

201. 
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Thirdly.  As  to  the  time  within  which  the  sale  may  be  set  aside. 

1.  If  the  cestui  que  trust  decide  to  set  aside  the  purchase,  he  Cestui  qut  trust 

,  1       ,.  1-      i-        i     J.1       /-I        i.    •  T.1     J.-  \.     must  set  aside  the 

must  make  his  apphcation  to  the  Court  m  reasonable  time,  or  he  g^jg  ;„  reasonable 
will  not  be  entitled  to  relief  {a).     A  long  acquiescence  under  a  time. 
sale  to  a  trustee  is  treated  as  evidence  that  the  relation  between 
the  trustee  and  cestui  que  trust  had  been  previously  abandoned, 
and    that  in   all   other  respects  the   purchase   was   fairly  con- 
ducted (&). 

2.  A  sale  cannot,  in  general,  be  set  aside  after  a  lapse  of  twenty  What  considered 
years  (c) ;  but  in  these  cases  the  Court  does  not  confine  itself  to  *i^^_^°°'' 
that  period  by  analogy  to  the  Statute  of  Limitations,  for  relief 

has  been  refused  after  an  acquiescence  of  eighteen  years  {d) ;  and 
seventeen  years  (e) ;  and  it  is  presumed  that  even  a  shorter 
period  would  be  a  bar  to  the  remedy,  where  the  cestui  que  trust 
could  offer  no  excuse  for  his  laches  (/).  However,  the  sale  has 
been  opened  after  an  interval  of  ten  years  (gr),  and  eleven  years  (]i) ; 
and  even  after  a  much  greater  lapse  of  time,  where  the  executor 
had  purchased  in  the  name  of  trustees  for  himself,  and  the 
transaction  was  attended  with  circumstances  of  disguise  and 
concealment  (^). 

3.  Persons  not  sui  juris,  as  femes  covert  and  infants,  cannot  be  Of  persons  under 
precluded  from  relief  on  the  ground  of  acquiescence  during  the   '^*  ^ '  ^' 
continuance  of  the  disability  {j).     But/ewies  covert  as  to  property 

settled  to  their  separate  use,  [or  belonging  to  them  as  their  separate 
property  under  the  Married  Women's  Property  Act,  1882  {k),'\ 
if  their  power  of  anticipation  be  not  restricted,  are  regarded  as 
femes  sole  (I). 

4.  A  class  of  persons,  as  creditors,  cannot  be  expected  in  the  Time  allowed  to 

a  class  of  persons. 

(a)  Campbell  v.  Wallcer,  5  Ves.  680,       v.  Anderson,  8  Ir.  R.  Eq.  625. 
682,   per    Lord    Alvanley  ;    Ghalmer  (e)  Baker  v.  Bead,  18  Beav.  398. 

V.  Bradley,  1  J.  &   W.    59,   per  Sir  (/)  See  Oliver  v.  Court,  8  Price,  167, 

T.     Plumer  ;     Ex    parte    James,    8  168. 

Ves.    351j  per   Lord    Eldon ;    J'Febb  (g)  Hall  v.  Noyes,  cited   Whiclicote 

V.    Borlce,   2    Sch.    &   Lef.   672,    per  v.  Lawrence,  3  Ves.  748  ;  [and  see  Re 

Lord  Redesdale ;  Randall  v.  Erring-  Worssam,  46  L.  T.  N.S.  584 ;  51  L.  J. 

ton,  10  Ves.  427,  per  Sir  W.  Grant.  Ch.  669]. 

But   see    Baker    v.   Peck,    9    W.    R.  (h)  Murphy  v.  O'Shea,  2  Jon.  &  Lat. 

186.  422. 

(b)  Parkes  v.  White,  11  Ves.  226,  {i)  Watson  v.  Toone,  6  Mad.  153  ; 
per  Lord  Eldon  ;  and  see  Morse  v.  [and  see  Re  Postlethwaite,  59  L.  T.  N.S. 
Royal,  12  Ves.  374,  378.  58  ;  reversed  on  appeal,  37  W.  R.  200  ; 

(c)  Price  v.  Byrn,  cited  Campbell  v.  60  L.  T.  N.S.  514]. 

Walker,  5  Ves.  681  ;  Barwell  v.  Bar-  (j)  Campbell  v.  Walker,  5  Ves.  678  ; 

well,  34  Beav.  371.  8.  G.  13  Ves.  601  ;  Roche  v.  O'Brien, 

{d)    Ch-egory  v.    Gregory,   G.   Coop.  1  B.  &  B.  330,  see  339. 

201 ;  affirmed  on  appeal,  see  Jac.  631  ;  Uk)  45  &  46  Vict.  c.  75.] 

Champion  v.  Rigby,  1  R.  &  M.  539;  {I)  &&e.post.  Chap.  XXVIIL  s.  6. 
Roberts  v.  Tunstall,  4  Hare,  257  ;  King 
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prosecution  of  their  common  interest  to  exert  the  same  vigour 
and  activity  as  individuals  would  do  in  the  pursuit  of  their 
exclusive  rights  (a).  Accordingly,  creditors  have  succeeded  in 
their  suits  after  a  laches  of  twelve  years  (5) ;  but  even  creditors 
will  be  barred  of  their  remedy  if  they  be  chargeable  with  very 
gross  laches,  as  with  acquiescence  in  the  sale  for  a  period  of 
thirty-three  years  (c). 

5.  Por  laches  to  operate  as  a  bar,  it  must  be  shown  that  the 
cestui  que  trust  knew  the  trustee  was  the  purchaser ;  for  while  the 
cestui  que  trust  continues  ignorant  of  that  fact,  he  cannot  be 
blamed  for  not  having  quarrelled  with  the  sale  (d). 

6.  The  effect  of  the  length  of  time  may  also  be  materially  in- 
fluenced by  the  continued  distress  of  the  cestui  que  trust  (e),  but 
poverty  is  merely  an  ingredient  in  the  case,  and  will  not  alone 
displace  the  bar  (/). 

7.  Of  course  the  cestui  que  trust  may  ratify  the  sale  to  the 
trustee  by  an  express  and  actual  confirmation  {g);  and  if  the 
cestui  que  trust  choose  to  confirm  it,  he  cannot  afterwards  annul 
his  own  act  on  the  ground  of  no  adequate  consideration  (A). 
But— 

a.  The  confirming  party  must  be  sui  juris  —  not  labouring 
under  any  disability,  as  infancy  or  coverture  {%).  But,  in  the 
case  of  real  estate,  a  feme  covert  can,  if  it  be  not  settled  to  her 
separate  use  without  anticipation,  confirm  the  purchase  under 
the  operation  of  the  Fines  and  Eecoveries  Act  (j).  And  in 
confirmation,  as  in  acquiescence,  a  feme  covert  who  has  property 
whether  real  or  personal,  settled  to  her  separate  use,  [or  belonging 
to  her  as  her  separate  property  under  the  Married  Women's 
Property  Act,  1882,  {k),'\  (provided  her  power  of  anticipation  be 


(a)  JVhichcote  v.  Lawrence,  3  Ves. 
740,  see  752  ;  Ex  parte  Smith,  1  D.  & 
C.  267  ;  Hardwick  v.  Mynd,  1  Anst. 
109 ■,[Bosv3ellY.  Goaks, 27  Ch.  D.  (C.A.) 
424 ;]  and  see  Kidney  v.  Goussmaker, 
12  ves.  158 ;  York  Buildings  Gom- 
pany  v.  Mackenzie,  8  B.  P.  C.  42. 

(6)  Anon,  case  in  the  Exchequer, 
cited  Lister  v.  Lister,  6  Ves.  632. 

(c)  See  Hercy  v.  Dinwoody,  2  Ves. 
jun.  87  ;  Scott  v.  Neshitt,  14  Ves.  446. 

(d)  Randall  v.  Errington,  10  Ves. 
423,  see  427  ;  Cludmer  v.  Bradley,  1 
J.  &  W.  51. 

(«)  Oliver  v.  Gourt,  8  Price,  127  ; 
see  167,  168 ;  and  see  Gregory  v. 
Gregory,  G.  Coop.  201  ;  Roche  v. 
O'Brien,  1  B.  &  B.  342. 

(J)  Roberts  v.  Tunstall,  4  Hare,  257  ; 


see  p.  267. 

(g)  Morse  v.  Royal,  12  Ves.  355  ; 
Glarke  v.  Swaile,  2  Eden,  134  ;  and  see 
Ghesterfield  v.  Janssen,  2  Ves.  125  ;  S.  G. 

1  Atk.  301. 

(/i)  Roche  Y.  O'Brien,  1  B.  &  B.  353, 
per  Lord  Manners. 

(i)  Gamphell  v.  Walker,  5  Ves.  678  ; 
S.  a  13  Ves.  601  ;  Roclie  v.  O'Brien,  1 
B.  &  B.  330,  see  339  ;  and  see  Scott  v. 
Davis,  4  M.  &  Cr.  92  ;  [and  Buck- 
master  V.  Buckmaster,  35  Ch.  D.  (C.A.) 
21  ;  S.  G.  nom.  Seaton  v.  Seaton,  13 
App.  Cas.  61  ;  Harle  v.  Jarman,  (1895) 

2  Ch.  419]. 

{j)  3  &  4  W.  4  c.  74  ;  and  see  the 
Real  Property  Act,  1845  (8  &  9  Vict, 
c.  106). 

[(i)  45  &  46  Vict.  c.  75.] 
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not  restrained),  has  to  the  extent  of  her  interest  in  the  property, 
all  the  capacity  of  a,  feme  sole  (a). 

|8.  The  confirmation  must  be  a  solemn  and  deliberate  act,  not, 
for  instance,  fished  out  from  loose  expressions  in  a  letter  (b) ; 
and  particularly  where  the  original  transaction  was  infected 
with  fraud,  the  confirmation  of  it  is  so  inconsistent  with  justice, 
and  so  likely  to  be  accompanied  with  imposition,  that  the  Court 
will  watch  it  with  the  utmost  strictness,  and  not  allow  it  to 
stand  but  on  the  very  clearest  evidence  (c). 

y.  There  must  be  no  suppressio  veri  or  suggestio  falsi,  but 
the  cestui  qtie  trust  must  be  honestly  made  acquainted  with  all 
the  material  circumstances  of  the  ease  (c?). 

S.  It  has  been  laid  down  that  the  confirming  party  must  not  be 
ignorant  of  the  law,  that  is,  he  must  be  aware  that  the  transaction 
is  of  such  a  character  that  he  could  impeach  it  in  a  Court  of  Equity(e). 

e.  The  confirmation  must  be  wholly  distinct  from  and  inde- 
pendent of  the  original  contract  (/) — not  a  conveyance  of  the 
estate  executed  in  pursuance  of  a  covenant  in  the  original  deed 
for  further  assurance  (g). 

f.  The  confirmation  must  not  be  wrung  from  the  cestui  que 
trust  by  distress  or  terror  (A). 

{a)  See  post,  Chap.  XXVIII.  s.  6. 

(6)  Carpenter  v.  Heriot,  1  Eden,  338 ; 
and  see  Montmorency  v.  Devereux,  7 
CI.  &  Fin.  188. 

(c)  Morse  v.  Eoyal,  12  Ves.  373,  per 
Lord  Erskine. 

(d)  See  Murray  v.  Palmer,  2  Sch. 
&  Lef.  486;  Baiigh  v.  Price,  1  G.  Wils. 
320;  Morse  v.  Boyal,  12  Ves.  373; 
Gole  V.  Gibson,  1  Ves.  507  ;  Roche  v. 
O'Brien,  1  B.  &  B.  338,  and  following 
pages  ;  Adams  v.  Glifton,  1  Euss.  297 ; 
Cockerell  v.  Gholmeley,  1  K.  &  M.  425  ; 
S.  G.  Taml.  444 ;  Chesterfield  v.  Janssen, 
2  Ves.  146,  149,  152,  158  ;  Ghalmer  v. 
Bradley,  IJ.  &  W.  51. 

(e)  Gann  v.    Gann,  1   P.  W.   727 
Dunbar  v.  Tredennick,  2  B.  &  B.  317 
Burney  v.   Macdonald,  15   Sim.   15 
Molony  v.  V Estrange,  1  Beat.   413 
Crowe  V.  Ballard,  2  Cox,  257  ;   S.  G. 
1  Ves.  jun.  220  ;  S.G.Z  B.  C.  C.  120 
Watts  V.  Hyde,  2  Coll.  377  ;  Cockerell 
V.  Gholmeley,  1  R.  &  M.  425  ;  Murray 
V.  Palmer,  2  Sch.  &  Lef.  486  ;  Roclhe 
V.  O'Brien,  1  B.  &  B.  339  ;  Ex  parte 
/ames,  9  L.  E.  Ch.  App.  609.     [It  has 
been  doubted  how  far  the  statement 
in  the  text  is    consistent  with  the 
doctrine  that  mistake  of  law,  as  dis- 
tinguished from  mistake  of  fact,  forms 


no  ground  of  relief,  see]  Midland  Great 
Western  Baihvay  of  Ireland  Company 
V.  Johnson,  6  H.  L.  Cas.  798  ;  Stafford 
Y.  Stafford,  1  De  G.  &  J.  202  ;  Be 
Saxon  Life  Assurance  Company,  2  J. 
&  H.  412  ;  [but  it  is  "  not  accurate  to 
say  that  relief  can  never  be  given  in 
respect  of  a  mistake  of  law,"  Allcard 
V.  Walker,  (1896)  2  Gh.  369,  381,  per 
Stirling,  J.  ;  and  as  authorities  for 
the  proposition  that,  where  there  is 
a  mistake  as  to  a  right  of  private 
ownership,  the  maxim  "ignorantia 
juris  non  excusat"  is  not  applicable, 
and  such  mistake  may  be  a  ground 
of  relief,  see  S.  G.  and  Cooper  v.  Phibbs, 
2  L.  E.  H.  L.  149,  170;  Rogers  v. 
Ingham,  3  Ch.  D.  (C.A.)  351,  356,  357  ; 
Stone  V.  Godfrey,  5  De  G.  M.  &  G. 
76]. 

(/)  See  Wood  v.  Downes,  18  Ves. 
128  ;  Morse  v.  Boyal,  12  Ves.  373  ; 
Scott  V.  Davis,  4  M.  &  Cr.  91,  92  ; 
Boberts  v.  Tunstall,  4  Hare,  267. 

(g)  Boche  v.  O'Brien,  1  B.  &  B.  330, 
see  338 ;  Wood  v.  Downes,  18  Ves. 
120,  see  123  ;  and  see  Fox  v.  Mac- 
kreth,  2  B.  C.  C.  400. 

(h)  See  Roche  v.  O'Brien,  1  B.  &  B. 
330  ;  Dunbar  v.  Tredennick,  2  B.  &  B. 
317  ;  Crowe  v.  Ballard,  2  Cox,  257. 
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}].  Where  the  cestuis  que  trust  are  a  class  of  persons,  as  creditors, 
the  sanction  of  the  major  part  will  not  be  obligatory  on  the  rest, 
but  the  confirmation  to  be  complete  must  be  the  joint  act  of  the 
whole  body  (a). 

(a)  Sir  6.  Colehrook's  case,  cited  Ex  Gamphell  v.    Walker,  5  Ves.  682,  has 

parte  Hughes,  6  Ves.  622  ;   Ex  parte  been  doubted  by  Lord  Eldon,  6  Ves. 

Lacey, ld.e28 ;  the  cases  cited,  Id.  630,  628. 
note  (5).     Whelpdale  v.  Goohson,  cited 
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CHAPTER  XIX 

DUTIES   OF   TRUSTEES  FOR  PURCHASE 

A  TRUST  for  purchase  is  not  so  frequent  as  a  trust  for  sale,  and 
yet  occurs  often  enough  to  merit  a  separate  consideration. 

1 .  The  general  rule  is  that  trustees  for  purchase,  like  all  other  Trustees 
trustees,  are  bound  to  discharge  the  duty  prescribed,  and,  failing  sequences  of" 
to  do  so,  are  answerable  for  the  consequences;  as  if  a  specific '^■'^^<'^°f^"*y 
fund  be  bequeathed  to  trustees  upon  trust  to  lay  out  on  a  pur- 
chase, and  they  neglect  to  call  in  the  fund  and  lay  it  out,  they 

are  liable  to   compensate   the   cestuis   qiie   trtost   for  the   conse- 
quences (a). 

2.  It  is  almost  unnecessary  to  premise,  that  trustees  for  pur-  May  enter  into  a 
chase  are  not  confined  to  the  mere  act  of  paying  the  purchase-  tract. 
money,  and  taking  a  conveyance,  but  may,  in  the  ordinary  course 

of  business,  enter  into  a  previous  written  contract  as  a  prelimin- 
ary to  the  purchase. 

3.  A  material  point  to  which   trustees  of  this  kind  have  to  Must  see  to 
advert  is  the  intrinsic  vahoe  of  the  estate  proposed  to  be  bought,  ^*^"® 
and,  to  arrive  at  a  sound  conclusion  on  this  head,  they  must 
employ  a  valuer  of  their  own  (6),  and  must  not  rely  upon  any 
valuation  made  on  behalf  of  the  vendor;  "Nothing,"  said  Lord 
Eomilly,  "is  more  uncertain   than  a  valuation,   and  the   Court 

has  constantly  to  observe  upon  the  great  discrepancy  between 
valuations  made  by  those  persons  who  want  to  enhance,  and  by 
those  persons  who  want  to  depreciate  the  value  of  the  property. 
A  man  bond  fide  forms  his  opinion,  but  he  looks  at  the  case  in 
a  totally  different  way,  when  he  knows  on  whose  behalf  he  is 
acting";  and  in  reference  to  the  case  of  a  loan  by  trustees  on 
mortgage  (which  is  not  on  principle  distinguishable  from  a 
purchase),  he  added,  "  a  trustee  cannot  with  propriety  lend  trust 

(a)  Craven  v.  Craddock,  W.  N.  1868,  left  to  the  trustee's  solicitor,  but  that 

P-  229.  the    trustees  were   bound    to    exer- 

[(6)_  In  Fry  v.  Tapson,  28  Ch.  D.'  cise    their    own     judgment    as    to 

268,  it  was  held  that  the  appoint-  the  selection  of  a  valuer ;   see  ante, 

ment    of    the    valuer  could  not   be  pp.  374,  375.] 
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money  on  mortgage  upon  a  valuation  made  by  or  on  behalf  of 
the  mortgagor.  If  he  does  so,  and  the  valuer  has  bond  fide 
valued  the  property  at  double  its  value,  the  trustee  must  take  the 
consequences:  he  ought  to  have  employed  a  valuer  on  his  own 
behalf  to  see  to  it ''  (a). 

[Thus  it  is  a  breach  of  trust  for  a  trustee,  who  has  no  money  in 
hand,  to  contract  for  a  purchase  to  be  completed  when  he  shall 
get  the  money,  as  this  necessarily  leaves  it  doubtful  whether 
when  the  time  for  completion  arrives  the  land  purchased  will  be 
worth  the  money  (6).] 

4.  Another  question  of  importance  is  that  of  title.  Every 
direction  or  authority  to  lay  out  trust  money  upon  a  purchase 
of  real  estate,  carries  with  it  the  tacit  condition  that  there  shall 
be  a  good  title.  Whether,  therefore,  the  trustees  are  proposing 
to  purchase  by  private  coivtrad  or  by  auction,  they  must  take 
care  not  to  bind  themselves  by  any  agreement  which  shall -pre- 
clude them  from  requiring  a  good  marketable  title.  If  the 
intended  contract  or  conditions  of  sale  contain  anything  of  a 
special  character,  the  trustees  should  lay  them  before  their 
counsel  for  his  opinion  as  to  whether  the  stipulations  are  consistent 
with  their  trust  (c).  Formerly  a  good  marketable  title  was  one 
traced  back  for  a  period  of  sixty  years,  but  by  the  Vendor  and 
Purchaser  Act,  1874  (cZ),  sect.  1,  a  forty  years'  title  has  been  sub- 
stituted. [And  by  sect.  8,  sub-sect.  3,  of  the  Trustee  Act,  1893  («), 
it  is  now  provided  that  "  a  trustee  shall  not  be  chargeable  with 
breach  of  trust  only  upon  the  ground  that  in  effecting  the 
purchase  of  or  in  lending  money  upon  the  security  of  any 
property  he  has  accepted  a  shorter  title  than  the  title  which  a 
purchaser  is,  in  the  absence  of  a  special  contract,  entitled  to 
require,  if  in  the  opinion  of  the  Court  the  title  accepted  be  such 
as  a  person  acting  with  prudence  and  caution  would  have 
accepted." 
[Conditions  in-  5.  The  2nd  section  of  the  Vendor  and  Purchaser  Act,  1874,  as 
contract.]  to  contracts  for  sale  made  after  the  31st  December,  1874,  and  the 

3rd  section  of  the  Conveyancing  and  Law  of  Property  Act,  1881  (/), 


[Trustee  Act, 
1893.] 


(a)  IngU  v.  Partridge,  34  Beav.  412- 
414 ;  [but  see  Be  Godfrey,  23  Ch.  D. 
483,  where  trustees  were  held  not 
liable,  though  they  had  not  made  an 
independent  valuation ;  and  in  all 
cases  the  true  test  seems  to  be 
whether  the  trustees  have  acted 
as  prudent  men  would  in  dealing 
with  their  own  property  ;  see  ante, 
p.  375]. 


[(6)  Ecclesiastical  Comm.  v.  Finney, 
(1900)  2  Ch.  (C.A.)  736.] 

(c)  See  Eastern  Counties  Railway 
Company  v.  Hawkes,  5  H.  L.  Cas.  363. 

\{d)  37  &  38  Vict.  c.  78.] 

[(e)  56  &  57  Vict.  c.  53,  replacing 
s.  4,  sub-s.  3,  of  the  Trustee  Act,  1888, 
51  &  52  Vict.  c.  59.] 

[(/)  44  &  45  Vict.  c.  41.] 
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as  to  contracts  for  sale  made  after  the  31st  December,  1881,  incor- 
porate in  such  contracts  various  conditions  and  stipulations  (a), 
unless  the  same  are  expressly  excluded ;  and  by  sect.  15  of  the 
Trustee  Act,  1893  (&),  and  sect.  66  of  the  Act  of  1881,  trustees 
who  are  purchasers  are  authorised  to  buy  without  excluding  the 
application  of  the  Acts  of  1874  and  1881.  Sect.  66  of  the  Act  of 
1881  contains  clauses  expressly  exonerating  trustees  and  their 
solicitors  from  liability  for  adopting  its  provisions,  but  nothing 
in  that  Act  is  to  be  taken  to  imply  that  the  adoption  in  connection 
with  or  application  to  any  contract  or  transaction  of  any  further 
or  other  provisions,  stipulations,  or  words,  is  improper. 

6.  Sect.  2  of  the  Conveyancing  Act,  1882  (c),  provides  for  an  [Official 
official  search  being  made   on  the   request   of  a  purchaser  for^^""  ^^" 
entries   of  judgments,   Crown    debts,  and   similar  matters,   and 
provides  that  when   a   solicitor  acting   for   trustees   obtains  an 

office  copy  certificate  of  the  result  of  the  search  under  the  section, 
the  trustees  shall  not  be  answerable  for  any  loss  that  may  arise 
from  error  in  the  certificate  (d) ;  and  by  the  Land  Charges 
Eegistration  and  Searches  Act,  1888  (e),  the  like  protection  is 
made  applicable  in  the  case  of  searches  in  the  registries  of  writs 
and  orders  affecting  land  (/ ),  deeds  of  arrangement  (g),  and  land 
charges  (A)  established  by  that  Act  (i). 

By  the  Land  Charges  Act,  1900  (/),  the  business  relating  to 
the  registry  of  judgments  is  transferred  to  the  office  of  Land 
Eegistry. 

7.  As  to  land  situate  in  Yorkshire,  the  Yorkshire  Eegistries  [Yorkshire 
Act,  1884  (k),  provides  for  an  official  search  of  the  register  being    ^^'^  ^' 
made  at  the  request  of  any   person,  and  further  exempts  any 
trustee,  executor,  or  other  person  in  a  fiduciary  position  who  has 
obtained  a   certificate   of  the   result  of  an  official   search   or   a 
certified  copy  of  any  document  enrolled  in  the  register,  or  of  any 

entry  in  the  register,  from  any  loss,  damage,  or  injury  that  may 
arise  from  any  error  in  such  certificate  or  copy.     And  where  a 

[((i)  For  these  conditions  and  stipu-  [(/i)  Ss.   10-14,   and   see   definition 

lations,  see  ante,  pp.  518,  et  seq.]  in  s.  4,  and  Reg.  v.   Vice-Registrar  of 

(6)  56  &  57  Vict.  c.  53.]  Land  Eegistry,  24  Q.  B.  D.  178.] 

14  45  &  46  Vict.  c.  39.]  [(i)  Under  the  Land  Transfer  Act, 

[(d)  For  some  observations  as  to  the  1897  (60  &  61  Vict.  c.  65),  a  similar 

limited  nature  of  this  protection,  see  protection  is  extended  to  trustees  in 

Elphinstone  and  Clark  on  Searches,  respect  to  searches  under  that  Act ; 

pp.  166,  et  seq.]  see  s.  22,  sub-s.  6  (d).] 

Je)  51  &  52  Vict.  c.  51.]  [0')  63  &  64  Vict.  c.  26.    See  further 

_(/)  Sects.  5,  6.]  as  to  these  Acts,  ^osi.  Chap.  XXVIIL, 

[(g)  Ss.  7,  8,  9,  and  see  definition  s.  7.] 
in  s.  4.]  [(/c)  47  &  48  Vict.  c.  54,  ss.  20,  23.] 
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deed  or  will  has  been  enrolled  at  full  length,  the  comparison  of 
an  abstract  with  the  copy  so  enrolled  is  to  be  a  sufficient  dis- 
charge of  the  duty  to  compare  the  abstract  with  the  original 
document.] 

8.  As  a  deposit  is  almost  invariably  required  upon  a  sale  by 
auction,  and  not  uncommonly  upon  a  sale  by  private  contract,  it  is 
conceived  that  trustees  would  be  justified  upon  signing  the  contract 
in  paying  a  deposit  in  part  discharge  de  bene  esse  of  the  purchase- 
money.  But  generally  the  character  of  trustee  is  pleaded  as  an 
excuse  for  not  paying  a  deposit,  and  is  allowed. 

9.  Where  the  money  is  in  Court  the  trustee  must  enter 
into  a  conditional  contract,  that  is  "subject  to  the  approbation 
of  the  Court,"  and  then  apply  by  summons  at  chambers  for 
the  Court's  sanction,  and  the  practice  is  to  direct  an  inquiry 
whether  the  proposed  purchase  is  fit  and  proper,  and  if  so, 
whether  a  good  title  can  be  made.  "  As  long,"  said  Sir  G-.  Jessel, 
"as  an  estate  is  under  the  administration  of  the  Court,  the 
Court  does  not  allow  a  purchase  or  mortgage  or  any  other 
investment  to  be  made,  without  seeing  to  its  safety.  The  Court 
has  to  protect  the  property  for  all  claimants,  and  a  reference  is 
made  to  ascertain  the  propriety  of  the  investment — that  is  to  say, 
its  propriety  in  all  respects"  (a).  And  the  practice  is  not  to 
inquire  whether  a  good  title  can  be  made  subject  to  the  conditioiis, 
but  whether  a  good  title  can  be  made  absolutely,  and  if  in  the 
course  of  investigation  ^n  objection  to  the  title  arises,  it  is 
brought  under  the  attention  of  the  Judge,  who  then  exercises 
his  discretion  (the  whole  title  being  before  him),  whether  the 
objection  can  be  waived  with  reasonable  safety  (b).  "Much  too 
great  laxity,"  observed  V.  C.  Wood,  "has  been  gaining  ground 
amongst  the  advisers  of  those  who  have  to  manage  trust  pro- 
perty, and  there  is  a  disposition  to  rest  satisfied  with  imperfect 
titles.  I  cannot  approve  of  such  a  practice,  and  cannot  permit 
trustees  to  take  a  defective  title,  even  though  it  may  be  in 
accordance  with  the  contract"  (c). 

10.  Trustees  for  purchase  have  to  look  not  only  to  the 
adequacy  of  the  valu£  and  the  goodness  of  the  title,  but  also 
to  the  effect  which  the  purchase  will  have  upon  the  relative 
interests  of  the  cestuis  que  trust. 

Thus  where  the  property  is  directed  by  the  settlement  to  be 
held  in  trust  for  a  person  for  life  with  remainders  over,  a  trustee 

(a)  Bethell  v.   Abraham,  17  L.  R.      Hospital,  2  H.  &  M.  166. 

Eq.  27.  (c)  Ex  parte  Tlie  Governors  of  ChrisVs 

(b)  Ex  parte  The  Governors  of  Christ's      Hospital,  2  H.  &  M.  168. 
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might  no  doubt  purchase  an  estate  with  a  suitable  house  upon  it, 
but  (without  saying  that  he  could  not  legally  do  so)  he  ought 
not  to  purchase  a  house  merely.  This  is  a  property  of  a  wasting 
nature,  and  the  tenant  for  life  could  not  be  compelled  to  preserve 
it  against  natural  decay.  A  power  to  invest  on  Government 
Annuities  would  not  justify  the  purchase  of  Long  Annuities, 
and  there  is  a  similar  difference  between  land  and  houses,  the 
former  being  worth  about  thirty  years'  purchase,  and  the  latter 
much  less,  so  that  the  tenant  for  life  would  be  benefited  at  the 
expense  of  the  remainderman  {a). 

11.  Even  a  purchase  of  ground-rents  of  houses,  though  coming  Ground-rents. 
under  the  description  in  the  trust  deed  of  "  hereditaments,"  is  not 

free  from  objection,  for  the  object  would  of  course  be  to  procure 
for  the  tenant  for  life  a  higher  income,  but  this  would  be  at  the 
cost  of  the  remainderman  in  point  of  security.  Should  the 
houses  be  burnt  down,  and  should  the  lessee  have  neglected  to 
insure  or  the  insurance  moneys  not  be  forthcoming,  the  trustee 
might  have  nothing  to  show  for  the  purchase  but  a  worthless 
site,  and  then  the  remainderman  might  seek  to  hold  him  respon- 
sible as  for  a  fraudulent  execution  of  his  trust  in  equity,  though 
the  purchase  was  within  the  words  of  the  trust  according  to  the 
letter  (h).  However,  it  has  been  held  that  the  purchase  of  free- 
hold ground-rents  reserved  upon  building  leases  for  ninety-nine 
years  is  justifiable  under  a  power  to  purchase  "  hereditaments  in 
fee-simple  in  possession  "  (c). 

12.  Again,  if  a  sum  be  given  to  be  laid  out  in  the  purchase  of  A  timbered 
an  estate  to  be  settled  on  a  person  for  life  without  impeachment 

of  waste,  with  remainders  over,  trustees  should  not  purchase  a 
wood  estate,  as  the  tenant  for  life,  on  being  put  into  possession 
could  by  a  fall  of  the  timber  possess  himself  of  a  great  part  of 
the  capital  or  corpus  of  the  fund  (d) ;  and,  on  the  contrary,  if  the 
tenant  for  life  were  impeachable  for  waste,  he  would  lose  the 
fruit  of  so  much  as  was  the  value  of  the  timber  (e).  But  trustees 
may  purchase  an  estate  where  the  timber  forms  no  overwhelming 
proportion  of  the  value,  for  it  cannot  be  supposed  that  the  trustees 
were  meant  to  purchase  land  without  trees  upon  it. 

{a)  See  Moore  v.   Walter,  8  L.  T.  Surges  v.  Lamb,  16  Ves.  174. 

N.S.  448 ;  11  W.  R.  713.  [(c)  But  see  now  the  Settled  Land 

(6)  See  Bead  v.  Shaw,  Sugd.  Powers  Act,  1882  (45  &  46  Vict.  c.  38),  s.  35 

Append.  953  ;  and  see  lb.  p.  864,  8th  under  which  a  tenant  for  life  im- 

ea.;a,TiiMiddletonY.Pryor,Amh.393.  peachable    for    waste  in    respect  of 

(c)  Be  Peyton's  Settlement,  7  L.  R.  timber  may  cut  and  sell  ripe  timber, 
Eq.  463.  and  will  be  entitled  to  one-fourth  of 

(d)  See  the    subject   discussed  in  the  proceeds.] 
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13.  Trustees  again,  should  not  purchase  mines;  for  if  the 
mines  be  open,  the  tenant  for  life  might  exhaust  them,  and 
leave  nothing  to  the  remainderman ;  and  if  not  open,  the  tenant 
for  life,  if  impeachable  for  waste,  would  get  nothing,  and 
the  remainderman  would  take  the  whole  {a).  But  under 
special  cireumsiances  the  Court  has  sanctioned  the  purchase  of 
mines  (6). 

14.  Advowsons,  again,  would  be  very  undesirable  as  a  purchase, 
for  though  the  advowson  or  any  particular  presentation  (before 
a  vacancy)  might  be  sold,  there  would  be  no  annual  or  regular 
fruit.  The  remainderman,  after  the  tenant  for  life's  death,  might 
sell  the  advowson,  and  get  back  all  he  was  entitled  to  ;  but  in 
the  meantime  the  tenant  for  life  would  be  reaping  no  benefit. 

15.  Copyholds  for  lives,  if  customarily  renewable,  might  sub- 
stantially be  equal  to  freeholds,  but  they  would  not  fall  within  the 
terms  of  a  trust  to  purchase  estates  of  inheritance  (c). 

16.  Trustees  having  a  trust  or  power  to  purchase  must  exer- 
cise a  joint  discretion  as  to  the  propriety  of  the  purchase,  and, 
therefore,  as  no  man  can  be  judge  in  his  own  case,  they  are  pre- 
cluded from  buying  from  one  of  themselves.  If  such  a  purchase 
be  really  desirable,  it  might  be  carried  out  by  a  friendly  proceeding 
for  obtaining  the  sanction  of  the  Court. 

17.  A  trust  or  power  to  purchase  is  sometimes  accompanied 
with  a  condition  that  it  shall  be  with  the  consent  of  the  tenant 
for  life.  In  such  a  case  can  the  trustees  purchase  from  the 
tenant  for  life  himself?  It  is  now  settled  that  trustees  with  a 
similar  power  of  sale  and  exchange  can  either  sell  to  or  exchange 
with  the  tenant  for  life  (d),  but  this  has  always  been  regarded 
as  hardly  defensible  on  principle,  and  as  an  exception  to  the 
general  rule.  An  exchange  is  in  substance  nothing  more  than 
a  mutual  sale,  and  when  the  simple  case  of  a  purchase  by 
trustees  from  a  tenant  for  life  with  power  of  consenting  comes 
before  the  Court,  it  may  be  upheld,  but  in  the  meantime  it 
would  not  be  prudent  for  trustees,  before  actual  decision,  to 
incur  the  risk. 

18.  Trustees,  without  a  special  power  for  the  purpose,  ought  not 


1(a)  But  see  now  the  Settled  Land 
Act,  1882  (4.5  &  46  Vict.  c.  38),  ss.  6- 
11,  under  which  the  tenant  for  life, 
whether  impeachable  for  waste  or 
not,  may  grant  mining  leases,  and 
will  be  entitled  to  one  -  fourth  or 
three-fourths  of  the  mineral  rents, 
as  the  case  may  be.] 


(6)  Bellot  V.  Littler,  "W.  N.  1874,  p. 
156  ;  22  W.  R.  836  ;  30  L.  T.  N.S.  861. 

(c)  Trench  v.  Harrison,  17  Sim.  111. 
N.B. — The  words  "  of  inheritance  "  in 
the  marginal  note,  do  not  occur  in  the 
statementof  the  settlement  in  the  body 
of  the  report,  but  seem  to  be  implied. 

(d)  Howard  v,  Ducane,  T.  &  R.  81. 
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to  purchase  an  equity  of  redemption  merely  {a),  for  the  mortgagee 
might  seek  to  foreclose,  when  there  might  be  a  difficulty  of  redeem- 
ing, or  might  sell  over  the  heads  of  the  trustees  under  the  power 
of  sale,  or  might,  [unless  prevented  by  sect.  17  of  the  Conveyancing 
and  Law  of  Property  Act,  1881  (6),]  consolidate  his  mortgage  with 
some  other  mortgage  on  another  estate  of  the  mortgagor,  and  so 
oblige  the  trustees  to  redeem  both.  [Nor  will  the  trustees  be  justi- 
fied in  purchasing  an  equity  of  redemption  merely  because  their 
investments  comprise  a  second  mortgage  on  the  property,  and  they 
are  empowered  to  invest  upon  freehold,  leasehold,  and  chattel 
real  securities,  "  including  equitable  mortgages  by  deposit,"  with 
the  usual  power  to  vary  investments  (c).] 

19.  It  would  not  be  too  much  to  lay  down  the  rule  broadly  Should  always 
that  trustees  should   never  purcha,se   without  getting  the  legal  fg^ate.^  ^^^ 
estate. 

20.  A  trust  to  buy  an  estate  will  not  justify  the  investment  Repairs  and 
of  part  of  the  trust  fund  upon  a  purchase,  and  the  expenditure  improvements, 
of  a  further  part  upon  repairs  and  improvements,  however  sub- 
stantial, either    of   the    purchased    estate  {d),   or  of    an   estate 

settled  to  the  like  uses  (e).  But  in  a  case  where  money  was 
bequeathed  to  be  laid  out  on  a  purchase  of  land  to  be  annexed 
to  a  settled  estate,  and  part  of  the  settled  estate  was  the  advow- 
son  of  a  rectory  of  which  the  parsonage  house  was  so  dilapidated 
as  to  require  rebuilding,  which  the  testator  had  contemplated, 
V.  C.  Malins  held  that  the  proposed  expenditure  was  within  the 
spirit  of  the  trust,  and  that  the  trustees  would  be  justified  in 

[(a)  Worman  v.  Worman,  43  Ch.  D.  in  tlie  improvement  of  estates  settled 

296 ;    and  see  Ex  parte  Graven,   17  to  the  uses  of  the  estates  directed  to 

L.  J.  N.S.  Ch.  215  ;  Be  Galbraith,  10  be  purchased.    See  Be  Clitheroe's  Trust, 

Ir.  R.  Eq.  368,  where  the  Court  held  W.    N.    1869,   p.    26  ;     Be    Johnson's 

that  moneys  paid  into  Court  under  Trust,  8  L.  R.  Eq.  348  ;  Be  Incumbent 

the  Lands  Clauses  Consolidation  Act,  of  Whitfield,    1    J.   &    H.   610 ;    Be 

1845,  ought  not  to  be  re-invested  in  the  Bummer's  Will,  2  De  G.  J.  &  S.  515  ; 

purchase  of  an  equity  of  redemption.]  Ex  parte  Bector  of  Glaypole,  16  L.  R. 


1(b)  44  &  45  Vict.  c.  41.]  Eq.  574  ;  [Be  Speer's  Trust,  3  Ch.  D. 

[(o)  Worman  v.  Worman,  43  Ch.  D.  262  ;  Ex  parte  Bector  of  Newton  Heath, 

296.]  44  W.  R.   645  ;]   and  see  Be  Leigh's 

(d)  Bostock  V.  Blakeney,  2  B.  C.  C.  Estate,  6  L.  R.  Ch.  App.  887  ;  Be 
653  ;  Drake  v.  Trefusis,  10  L.  R.  Ch.  Newman's  Settled  Estates,  9  L.  R.  Ch. 
App.  364.  App.  681  ;  Dralce  v.  Trefusis,  10  L.  R. 

(e)  Dunne  v.  Dunne,  3  Sm.  &  G.  Ch.  App.  366  ;  Be  Hurle's  Settled 
22  ;  Brunskill  v.  Gaird,  16  L.  R.  Eq.  Estates,  2  H.  &  M.  196.  [But  see  Be 
493.  But  the  Court  by  a  liberal  Venour's  Settled  Estates,  2  Ch.  D.  522, 
construction  of  the  Lands  Clauses  526  ;  and  that  this  liberality  of  con- 
Consolidation  Act,  and  the  Leases  struotion  will  not  be  extended  to  caBes 
and  Sales  of  Settled  Estates  Act,  arising  under  s.  21,  sub-s.  7,  of  the 
has  assumed  the  jurisdiction  of  Settled  Land  Act,  1882,  see  Be  Lord 
applying  money  stamped  with  a  Gerard's  Settled  Estates,  (1893)  3  Ch. 
trust  for   purchase    of   real    estate,  (C.A.)  252,  257,  per  Lindley,  L.  J.] 
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applying  a  competent  part  of  the  trust  fund  for  the  purpose  (a). 
And  moneys  liable  to  be  laid  out  on  a  purchase  of  lands  to  be 
settled  to  certain  uses  may  be  laid  out  in  the  erection  of  new 
buildings,  though  not  in  the  repair  of  old  buildings  on  the 
lands  settled  to  those  uses  (b),  [or  in  draining  the  lands  in 
settlement  (c).  In  one  case,  where  there  was  a  trust  for  sale, 
and  the  circumstances  were  special,  the  Court,  in  the  exercise  of 
its  general  jurisdiction,  by  a  prospective  application  of  the  doctrine 
of  Vyse  V.  Foster'  (d),  whereby  a  trustee  is  allowed  sums  expended 
for  the  benefit  of  the  estate,  sanctioned  the  expenditure  of  settled 
money  in  repairs  necessary  for  the  preservation  of  real  estate 
settled  in  the  same  way  (e) ;  but  this  case  was  exceptional,  and  in 
general  this  jurisdiction  will  only  be  exercised  in  cases  amounting 
to  what  has  been  termed  "actual  salvage"  (/),  as,  for  example, 
where  a  mansion-house  is  coming  down  owing  to  the  foundations 
giving  way  (g),  or  has  been  condemned  by  the  authorities  as  a 
dangerous  structure  (h) ;  but  not  where  parts  of  the  mansion-house 
require  to  be  rebuilt  in  order  to  prevent  the  destruction  of  the 
whole  by  dry  rot  (i). 
[Settled  Land  21.  Now,  by  the  Settled  Land  Act,  1882,  sect.  33,  money  in 

the  hands  of  trustees,  and  liable  to  be  laid  out  in  the  purchase 
of  land  to  be  made  subject  to  the  settlement,  may,  at  the  option 
of  the  tenant  for  life,  be  invested  or  applied  as  capital  money 
arising  under  the  Act,  and  under  this  enactment  it  may  be  made 
applicable  for  the  improvements  authorised  by  the  Act  (j).     And 

(a)    Be   Lord  Hotham's   Trusts,    12  1  Ch.  153,  164  ;  Be  Hawlcer's  Settled 

L.   E.   Eq.    76  ;    Be    Gurzon's   Trust,  Estates,  66   L.  J.    Ch.  341,  344 ;  Be 

V.  C.  Malins,  Sth  May,  1874.     But  see  Montagu,  (1897)  1  Ch.  685,  691.] 

BrunsUll  v.  Gaird,  16  L.  E.  Eq.  495  ;  [(f)  Be  Jackson,  21  Ch.  D.  786  ;  Be 

and   Be  Nether  Stoioey    Vicarage,   17  De   Teissier,   (1893)   1    Ch.    153 ;   Be 

L.  E.  Eq.  156.  Montagu,  (1897)  1  Ch.  685  ;    2   Ch. 

(6)  Brake  v.  Trefusis,  10  L.  E.  Ch.  (C.A.)  8  ;  Be  Hawker's  Settled  Estates, 

App.    364 ;     [Be    Leslie's    Settlement  66  L.  J.  Ch.  341  ;    Hurst  v.  Hurst, 

Trusts,   2   Ch.   D.    185  ;    Be  Lytton's  29  L.  E.  Ir.  219  ;  Be  Lord  De  Tabley, 

Settled  Estates,  W.  N.  1884,  p.  193  ;  Be  W.  N.  (1896)  12.] 

Stock's  Devised  Estates,  42  L.  T.  N.S.  [{g)  See  Frith  v.  Gameron,  12  L.  E. 

46  ;  and  see  Donaldson  v.  Donaldson,  Eq.   169  ;  Be  Montagu,  (1897)  2  Ch. 

3  Ch.  D.  743  ;   Vine  v.  Baleigh,  (1891)  (C.A.)  8.] 

2  Ch.  (C.A.)  13;   Be  Mason,  (1891)  [(h)  See  Be  De  Teissier,  {1S9S)  1  Ch. 

3  Ch.  467  ;  ante,  p.  101].  153, 161,  162,  ^er  Chitty,  J. ;  approved 
[(c)  Be  Leslie's  Settlement  Trusts,  2      in  Be  Willis,  (1902)  1  Ch.  (C.A.)  15.] 

Ch.D.  185.    Astoimprovementsunder  Ui)  Be  Legh's  Settled  Estates,  (1902) 

the  Settled  Land  Act,  see  post.  Chap.  2  Ch.  274.] 

XXII.]  [(i)  See  post.  Chap.  XXII.     These 

[(d)  8  L.  E.  Ch.  App.  309  ;  affirmed  provisions  do  not  exclude  the  appli- 

7  L.  E.  H.  L.  318,  see  post.  Chap.  cation  of  the  general  jurisdiction  of 

XXIV.  s.  1.]  the  Court,  though  they  may  usefully 

[(e)    Conway  v.   Fenton,  40  Ch.  D.  guide  the  Court  in  the  exercise  of  it ; 

512  ;    and  see  Be  De  Teissier,  (1893)  see  Be  De  Teissier,  (1893)  1  Ch.  153  ; 


Act.] 
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under  the  Extraordinary  Tithe  Eent-charge  Act,  1886  (a),  money  [Extraordinary 
applicable  to  the  purchase  of  land  to  be  settled  to  or  on  any  charge  Act.] 
uses  or  trusts,  is  applicable  in  or  towards  the  redemption  of  an 
"  extraordinary  charge "  (6),  or  a ,  rent-charge  under  the  Act  on 
land  settled  to  or  on  the  like  uses  or  trusts.] 

22.  Where  the  trust  is  to  purchase  au  estate  "  in  possession,''  Estates  in 
it  would  not  be  competent  to  trustees  to  buy  an  estate  in  rever-  po^^^^^'o"- 
sion;    but,  as   already   observed,   under    a    power    to   purchase 
"hereditaments  in  fee-simple  in  possession,"  trustees  may  buy 
ground-rents    reserved    upon    building    leases    for    ninety-nine 

years  (c).  But  where  the  leases  are  of  short  duration,  and  the 
ground-rents  are  low  as  compared  with  the  rental  of  the  pro- 
perty when  it  falls  into  possession,  the  purchase  of  the  ground- 
rents;  would  be  for  the  advantage  of  the  remainderman  at  the 
expense  of  the  tenant  for  life. 

23.  Where  the  trust  fund  is  in  Court,  it  is  still  the  duty  of  the  Fund  in  Court, 
trustees  to  watch  the  administration,  and  see  that  the  purchase 

is  a  proper  one,  unless  all  the  beneficiaries,  whether  under  dis- 
ability or  not,  are  before  the  Court,  and  then  the  cestuis  que 
trust  by  themselves  or  their  guardians  can  look  after  their  own 
interests,  and  the  trustees  are  exonerated  (d). 

24.  The  costs  of  the  purchase  are  to  be  considered  as  part  of  Costs, 
it,  and  will  come  out  of  the  same  fund.     The  trustees,  therefore, 
should  provide  for  the  costs  as  well  as  for  the  purchase-money, 
though,  if  this  were  not  done,  they  would  still  have  a  lien  for 

the  costs  properly  incurred  upon  the  estate  purchased  (e). 

25.  The  trustees,  where  the  money  is  not  under  administra-  Whether  trust  to 
tion  by  the   Court,  need  not   disclose   the   trust   to   the   vendor, 

either  in  the  contract  or  in  the  conveyance.  If  they  do  so,  it 
may  embarrass  the  vendor  by  obliging  him  to  see  that  the  pur- 
chase-money is  properly  applied  in  pursuance  of  the  trust. 

26.  Where  the  legal   estate  is   required  to  be  vested  in  the  Declaration  of 

trustees,  they  should,  contemporaneously  with  the  completion  of*''"^*" 

Be  Montagu,  (1897)  1  Ch.  685  ;   Be  Settled  Land  Acts  form,  as  it  were,  a 

Hawker's  Settled  Estates,  66  L.  J.  Ch.  code,  and  where  the  case  is  not  brought 

341.    On  the  other  hand,  the  protec-  within  that  code  there  is  no  general 

tion  aflforded  to  purchasers  by  s.  70  jurisdiction  enabling  expenditure  on 

of    the    Conveyancing   and   Law   of  repairs  to  be  made  :  Be  Willis,  (1902) 

Property  Act,  1881,  will  not  make  1  Ch.  (C.A.)  15,  23,  per  Komer,  L.  J.] 

the  Court  less  careful  in  the  exer-  Ua)  49  &  50  Vict.  o.  54,  s.  6  (1).] 

cise  of  the  jurisdiction  ;  Be  Montagu,  \lb)  See  preamble  to  Act.] 

(1897)  2  Ch.  (C.A.)  8,  11,  per  Rigby,  (c)  Be  Peyton's  Settlement,  7  L.  R. 

L.  J.    Where  there  are  legal  tenants  Eq.  463. 

for  _  life    and    legal    remainders,    or  {d)  Davis  v.  Combermere,  9  Jur.  76. 

equivalent,  limitations,  as  where  the  (e)  Gwyther  v.  Allen,  1  Hare,  505. 
trustees  have  a  bare  legal  estate,  the 

2  P 
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[CH.  XIX. 


Consequences  of 
no  declaration 
of  trust. 


[Trustee  pro- 
viding part  of 
purchase- 
money.  ] 


Whether  the 
settlement 
should  be  in  the 
conveyance. 


Whether  to  he 
referential. 


the  purchase,  execute  a  formal  declaration  of  trust,  either  by 
indorsement  on  the  conveyance,  or  by  a  separate  instrument  with 
notice  of  it  indorsed  on  the  conveyance,  as  otherwise  the  survivor 
would  have  it  in  his  power  to  deal  with  the  property  as  his  own. 
Where  notice  of  the  trust  to  the  vendor  cannot  be  avoided,  the 
declaration  of  trust  may  be  embodied  in  the  conveyance  itself. 
This  to  some  extent  lengthens  the  conveyance,  and  the  vendor 
might  in  strictness  claim  the  extra  costs;  but  such  a  claim  is 
very  seldom,  if  ever,  heard  of  in  practice. 

27.  A  declaration  of  trust,  or  some  notice  tantamount  to  it,  not 
only  obviates  fraud  on  the  part  of  the  trustee,  but  is  also  desirable 
on  another  account.  If  the  estate  purchased  be  not  ear-marked 
at  the  time  as  subject  to  the  trust,  serious  questions  might  after- 
wards arise  between  the  cestuis  que  trust  and  the  representatives 
of  the  trustee,  who  are  the  persons  entitled  to  the  property,  viz. 
whether  the  estate  was  purchased  with  the  trust  fund  or  from 
the  trustee's  private  resources,  and  the  evidence  upon  this  issue 
might  entail  infinite  expense  (a). 

[28.  Where  an  estate  is  purchased  by  trustees,  but,  the  trust 
funds  being  insufficient  to  provide  the  whole  purchase-money,  one 
of  the  trustees  provides  the  sum  necessary  to  complete  the  pur- 
chase, the  trust  estate  is  entitled  to  a  first  charge  upon  the  estate 
for  the  amount  of  the  trust  fund,  and  subject  to  such  charge  the 
trustee  is  entitled  to  be  indemnified  out  of  the  estate  in  respect  of 
the  sum  provided  by  him,  and  subject  to  such  indemnity  the  real 
estate  belongs  to  the  trust  (6).] 

29.  Where  the  legal  estate  is  not  required  to  be  vested  in  the 
trustees,  but  is  to  be  limited  to  the  use  of  the  henefwiaries,  the 
first  question  is,  whether  the  limitations  should  be  inserted  in 
the  conveyance  itself,  or  whether  the  conveyance  should  be  to 
the  trustees,  and  a  settlement  executed  subsequently.  The 
answer  must  depend  on  the  particular  circumstances  of  each  case, 
and  whether  the  vendor  will  or  not  offer  any  objection,  though 
it  is  conceived  that  on  the  purchaser  undertaking  to  pay  any 
extra  costs  to  be  thereby  occasioned,  the  vendor  could  not 
object. 

30.  Another  practical  question  is,  whether  the  limitations  of 
the  settlement  to  which  the  new  purchase  is  to  be  subjected 
should  be  set  out  at  length,  or  be  incorporated  by  reference.  Jn 
either  case  the  trustees  must  be  careful  to  ascertain  the  facts,  as, 


(a)  See  Mathias  v.  Mathias,  3  Sm. 
&  G.  552  ;  Price  v.  Blakemore,  6  Beav. 


507,  and  see  post,  Chap.  XXXI.  s.  2. 
[(6)  Be  Pwmfrey,  22  Ch.  D.  255.] 
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for  instance,  whether  the  owners  of  the  successive  estates  have 
in  any  and  what  way  dealt  with  their  respective  interests. 

31.  If  it  be   proposed  to   settle    the    property   by  referential  Form  of 
words,  caution  must  be  used  so  as  to  preserve  the  rights  of  the  gettlement. 
beneficiaries  intact.      Suppose,   for  instance,  the    trustees   of   a 
marriage  settlement  of  real  estate  had  disposed  of  it  under   a 

power  of  sale,  and  had  laid  out  the  proceeds  in  the  purchase  of 
another  estate,  and  then  granted  the  new  property  to  A.  and  his 
heirs  "to  the  uses  and  upon  the  trusts,"  &c.,  of  the  original 
settlement.  If  in  this  case  a  term  of  years  was  limited  by  the 
original  settlement  to  trustees,  who  have  subsequently  died,  no 
new  term  will  be  created,  or  if  any  tenant  for  life  or  remainderman 
had  sold  his  interest,  he  would,  nevertheless,  take  the  like  estate 
again,  and  the  purchaser  could  have  only  an  equity.  It  is 
impossible  to  provide  a  priori  any  form  that  would  adapt  itself 
to  all  cases  ;  but  the  following,  which  was  settled  by  two  eminent 
conveyancers,  in  a  case  where  part  of  the  settled  estates  had 
been  sold  and  the  proceeds  re-invested,  may  be  usefully  inserted. 
The  habendv^i  was  "  to  such  uses  as  under  and  by  virtue  of  the 
said  indenture  of  settlement  are  now  subsisting  in  the  thereby 
settled  hereditaments  (now  remaining  unsold),  and  so  that  the  said 
hereby  assured  hereditaments  shall  upon  the  execution  of  these 
presents  be  vested  in  the  persons  in  whom  the  said  thereby  settled 
hereditaments  (now  remaining  unsold)  are  now  vested,  and  for 
the  same  estates  and  interests  as  are  now  vested  in  those  persons 
respectively  in  the  same  hereditaments  under  or  in  consequence 
of  that  indenture,  and  shall  be  subject  to  the  same  trusts, 
powers,  and  provisions  as  the  said  thereby  settled  hereditaments 
(now  remaining  unsold)  are  now  subject  to  or  affected  by,  under 
or  in  consequence  of  the  same  indenture,  and  so  as  to  give  effect 
to,  but  so  as  not  to  multiply  or  increase,  any  charge  subsisting 
under  that  indenture  or  thereby  authorised  to  be  created  "  (a). 

32.  It  has  hitherto  been  assumed  that  the  directions  for  the  Directions  for 
limitations  in  the  settlement  are  clear  in  themselves,  but  it  often 

happens  that  the  trustees  are  involved  in  considerable  perplexity 
from  the  ambiguity  of  the  language  in  which  the  directions  are 
given.  We  have  to  some  extent  anticipated  this  subject  in  a 
former  page,  under  the  general  head  of  "  executory  trusts  "  (which 
comprise  trusts  for  purchase  and  settlement)  (h),  but  some  further 
observations  may  here  be  introduced,  with  reference  to  the  par- 
ticular branch  of  executory  trusts  now  under  consideration. 

{a)  See  ante,  p.  148,  (6)  See  ante,  pp.  128  et  seq.' 
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[CH.  XIX. 


Impeachment 
for  waste. 


"To  be  strictly 
settled." 


Concurrence  of 
all  the  cestuis 
que  trust. 


[Purohaae  in 
breach  of  trust.  ] 


33.  When  trustees  have  to  settle  the  estate  upon  a  person  for 
life,  with  remainders  over  or  in  strict  settlement,  the  question  at 
once  suggests  itself  whether  the  tenant  for  life  is  or  not  to  be 
made  impeachable  for  waste.  The  primd  facie  rule  appears  to 
be  that  he  shall  (a),  but  there  are  important  exceptions.  Thus, 
where  a  larger  estate  than  for  life  is  given  in  the  first  instance, 
but  it  is  afterwards  cut  down  by  directions  for  a  strict  settlement, 
the  Court  does  not  consider  itself  justified  in  reducing  the  in- 
terest first  taken  beyond  the  clear  intention,  but  limits  a  life 
estate  without  impeachment  for  waste  (&).  Again,  ^vhere  a 
testator  directed  a  settlement  to  be  made  on  A.  and  the  heirs  of 
his  body  (which  would  have  left  him  tenant  in  tail),  and  then 
added  that  "  it  was  never  to  be  in  the  power  of  A.  to  dock  the 
entail  during  his  life,"  A.  was  declared  to  be  tenant  for  life 
without  impeachment  of  waste  (c).  And  the  like  construction 
prevailed  where  a  testator  constituted  A.  "  his  heir,''  but  desired 
that  it  should  "be  secured  for  the  benefit  of  A.'s  family"  {d). 
Again,  where  a  testator  directed  the  property  to  be  "closely 
entailed,"  the  Court  cut  it  down  to  a  tenancy  for  life  with 
remainder  to  the  issue,  biit  exempted  the  tenant  for  life  from 
impeachment  for  waste  (e). 

34.  In  another  case,  where  the  direction  was  that  the  estate 
should  be  "strictly  settled"  the  limitation  to  the  tenant  for  life 
was  without  impeachment  for  waste  (/),  and  V.  C.  Wooa  observed, 
with  reference  to  this  decision,  that  it  was  sustainal  le  on  the 
ground  that  the  term,  "strict  settlement"  without  more  was 
understood,  in  accordance  with  the  common  form  of  such  in- 
struments, to  imply  estates  for  life  without  impeachment  of 
waste  {g). 

35.  If  the  parties  beneficially  interested  are  under  no  disability, 
and  can  agree  together  as  to  the  disposition  of  the  fund  before 
investment  or  of  the  estate  after  investment,  the  trustees  will  be 
bound  to  obey  their  joint  wishes,  and  must  deal  with  the  property 
in  the  manner  directed  by  their  joint  order. 

36.  [Where  a  purchase  is  made  in  breach  of  trust,  the  trustee  has 


(a.)  Davenimrt  v.  Davenport,  1  H.  & 
M.  775  ;  Stanley  Y.  Coulthurst,  10  L.  U. 
Eq.  259. 

(6)  Davenport  v.  Davenport,  1  H.  & 
M.  779,  per  V.  C.  Wood  ;  Sackville- 
West  V.  Viscount  Holmesdale,  4  L.  E. 
H.  L.  543. 

((■)  Leonard  v.  Sussex,  2  Vern.  526. 
See  1  H.  &  M.  778. 


(rf)  JVhite\.Briggs,l5Sim.l7&.300. 

(e)  Woolmore  v.  Burrows,  1  Sim. 
512.     See  1  H.  &  M.  778. 

(/)  Banks  v.  Le  Despencer,  10  Sim. 
576  ;  11  Sim.  508  ;  and  see  Loch  v. 
Bagley,  4  L.  R.  Eq.  122. 

((/)  Davenport  v.  Davenport,  1  H.  & 
M.  779. 
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no  right  of  indemnity  to  which  the  vendor  can  be  subrogated,  so 
as  to  give  him  a  remedy,  in  respect  of  unpaid  purchase-money, 
against  the  persons  beneficially  entitled  to  the  settled  estate  ;  his 
only  remedy  is  by  a  lien  on  the  land  sold  (a).] 

[(a)  Ecclesiastical  Comm.  v.  Pinney,      of  land  purchased  in  breacli  of  trust, 
(1900)  2  Ch.  (C.A.)  736  ;  as  to  resale      see  ante,  p.  555.] 
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CHAPTER  XX 

DUTIES   OF  TET7STEES   FOR   PAYMENT   OF   DEBTS 

Under  this  head  we  shall  treat — First,  Of  the  validity  of  a 
trust  for  payraent  of  debts ;  SecoTidly,  What  creditors'  deeds  are 
revocable ;  and  Thirdly,  Of  the  duties  of  trustees  for  payment  of 
debts. 


SUCTION  I 


Validity  of  a 
trust  for  pay- 
ment of  debts. 


OF   THE   VALIDITY   OF   THE   TRUST 

1.  A  trust  for  payment  of  debts  may  be  created  either  by 
will  or  by  act  inter  vivos. 

2.  A  trust  created  by  will  for  payment  of  debts  out  of  personal 
estate  is  so  far  a  nullity,  that  the  executor  is  bound,  at  all  events, 
to  provide  for  the  payment  of  debts  out  of  the  assets  in  a  due 
course  of  administration,  and  would  not  be  justified  in  the  breach 
of  this  legal  obligation  by  pleading  any  expression  of  intention 
on  the  part  of  the  testator.  It  is  only  as  respects  any  surplus 
personal  estate  after  payment  of  debts  that  the  executor  ought 
to  regulate  his  administration  by  the  directions  of  the  will.  A 
devise,  however,  of  real  estate  for  payment  of  debts  is  in  all  cases 
unimpeachable,  for  the  Debts  Eecovery  Act,  1830,  avoiding 
devises  as  against  specialty  creditors  {a),  and  the  Administration 
of  Estates  Act,  1833,  avoiding  them  as  against  simple  contract 
creditors  (h),  have  expressly  excepted  devises  for  payment  of 
debts. 


(a)  11  G.  4.  &  1  W.  4.  c.  47  ;  see 
post,  Chap.  XXVIII.  s.  12.  [In  the 
case  of  a  person  dying  on  or  after 
1st  January,  1898,  it  ia  provided  by 
the  Land  Transfer  Act,  1897  (60  &  61 
Vict.  c.  65)  s.  2,  sub-s.  3,  that  the  real 
estate  is  to  be  administered  in  the 
same  manner  and  subject  to  the  same 


liabilities  for  debt  as  if  it  were  personal 
estate,  but  nothing  therein  contained 
is  to  alter  or  affect  the  order  in  which 
real  and  personal  assets  respectively 
are  applicable  in  or  towards  payment 
of  debts.] 
(6)  3  &  4  W.  4.  c.  104. 
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3.  As  to  trusts  created  by  act  infer  vivos,  a  trust  for  payment  Trust  created  by 
of  debts  will  in  all  cases  be  void,  if  vitiated  by  ac^wa/ /raw  rf,  as  attended  with" 
if  the  debtor  by  an  understanding  between  him  and  his  trustees  f''*"^. 

be  left  in  possession  of  the  estate  so  as  to  obtain  a  fictitious 
credit  (a). 

4.  Under  the   old  bankruptcy  laws,  a   broad   distinction  was  Person  not  a 

made  between  non-traders  and  traders.  If  the  settlor  was  not  a  J^^^J^^  ™J,|^  f^j. 

trader  he  was  not  amenable  to  the  bankrupt  laws,  and  therefore  payment  of 

debts 
was  at  perfect  liberty  to  dispose  either  of  the  whole  (b),  or  of 

part  of  his  property  (c)  for  payment  of  all  (d),  or  any  number  of 
his  creditors  (e).  The  argument  formerly  urged  for  the  invalidity 
of  such  a  trust  was  that  13  Eliz.  c.  6  (/)  avoided  "  all  alienations 
contrived  of  fraud,  to  delay  creditors  and  others  of  their  just 
debts,"  &c.  But  with  respect  to  a  trust  for  the  satisfaction  of 
creditors  generally — "  How,"  said  Le  Blanc,  J.,  "  can  it  be  fraudu- 
lent for  a  person  not  the  object  of  the  bankrupt  laws  to  make  the 
same  provision  voluntarily  for  the  benefit  of  all  his  creditors 
which  the  law  compels  to  be  done  in  the  case  of  a  bankrupt 
trader  ? "  (g) ;  and  if  the  settlor  direct  the  payment  of  particular 
debts  only,  "It  is  neither  illegal  nor  immoral,"  said  Lord  Kenyon, 
"to  prefer  one  set  of  creditors  to  another"  (h).  Nor  did  the 
creation  of  such  a  trust  fall  within  the  scope  of  the  Act ;  for  "  it 
is  not  every  feoffment,  judgment,  &c,,"  said  Lord  EUenborough, 
"  which  will  have  the  effect  of  delaying  or  hindering  creditors  of 
their  debts,  &c.,  that  is  therefore  fraudulent  within  the  statute ; 
for  such  is  the  effect  pro  tanto  of  every  assignment  that  can  be 
made  by  one  who  has  creditors :  every  assignment  of  a  man's 

(a)  Twyne's  case,  3  Eep.  80  a ;  Wilson  Goss  v.  Neale,  5  Taunt.  19  ;  see  Meux 

V.  Day,  2  Burr.  827  ;   Hungerford  v.  v.  Howell,  4  East,  1. 
Earle,  2  Vern.  261  ;  Tarbach  v.  Mar-  (d)  Meux  v.  Howell,  4  East,  1 ;  Ingliss 

hury,  2  Vern.  510 ;   Law  v.  Skinner,  v.  Grant,  5  T.  E.  530  ;    Pichstock  v. 

2  W.  Bl.  996  ;  and  see  Worseley  v.  De  Lyster,  3  M.  &  S.  371  ;  Leonard  v. 
Mattos,  1  Burr.  467  ;  Stone  v.  Grant-  Baker,  1  M.  &  S.  251. 

ham,  2  Buls.  218  ;  Pickstock  v.  Lyster,  (e)   Estvnch  v.    Gaillaud,  5   T.    R. 

3  M.  &  S.  371  ;  Duttmi  v.  Morrison,  420  ;  Nunn  v.  Wilsmore,  8  T.  R.  528, 
17  Ves.  197.  per  Lord   Kenyon  ;   Goss  v.  Neale,  5 

(6)  Ingliss  v.  Grant,  5  T.   R.  530 ;  Taunt.  19  ;  Wood  v.  Dixie,  7  Q.  B. 

Nunn  V.  Wilsmore,  8  T.  R.  528,  per  892. 

Lord  Kenyon  ;  Pickstock  v.  Lyster,  3  (/)  Perpetuated  29  Eliz.  o.  5,  [re- 

M.  &  S.  371 ;  Leonard  v.  Baker,  1  M.  &  pealed  with  the  usual  saving  by  42  & 

S.  251 ;  see  Meux  v.  Howell,  4  East,  43  Vict.  c.  59]. 

1.    As  to  what  property  will  pass  by  (g)  Meux  v.  Howell,  4  East,  9. 

general  words  in  a  creditors' deed,  and  (h)   Estwick  v.    Gaillaud,  5   T.  E. 

whether  the  trustees  can  disclaim  any  424;  [Alton  y.  Harrison,  4  L.  R.  Ch. 

part  which  is  a  damnosa  possessio,  see  App.   622  ;    Boldero  v.   London    and 

How  V.  Kennett,  3  Ad.  &  Ell.  659  ;  Westminster  Discount  Company,  5  Ex. 

OaHer  v.    Warne,  Moo.  &  Ma.   479  ;  D.  47  ;  Maskelyne  v.  Smith,  (1903)  1 

West  V.  Steward,  14  M.  &  W.  47.  K.  B.  (O.A.)  671]. 

(c)  Estwick  V.  Gaillaud,  5  T.  R.  420  ; 
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Grounds  of  the 
rule. 


property,  however  good  and  honest  the  consideration,  must 
diminish  the  fund  out  of  which  satisfaction  is  to  be  made  to  his 
creditors.  But  the  feoffment,  judgment,  &c.,  must  be  devised  of 
malice,  fraud,  or  the  like,  to  bring  it  within  the  statute :  the  Act 
was  meant  to  prevent  deeds,  &c.,  fraudulent  in  the  concoction,  and 
not  merely  such  as  in  their  effect  might  delay  or  hinder  other 
creditors"  (a). 

5.  If  the  settlor  was  a  trader,  then  by  the  Bankruptcy  Act, 
1849  (12  &  13  Vict.  c.  106),  sect.  67  (being  a  re-enactment  of  the 
previous  statutes),  it  was  declared  that "  any  fraudulent  conveyance, 
with  intent  to  defeat  or  delay  creditors,  should  be  deemed  an  act 
of  bankruptcy";  and  it  was  adjudged  fraudulent,  within  the 
meaning  of  this  clause,  if  a  person  assigned  the  whole  of  his 
property  (b),  whether  expressed  to  be  the  whole  or  not  in  the 
deed  (c),  or  all  but  a  colourable  part  {d),  or  all  the  stock,  without 
which  he  could  not  carry  on  his  trade  (e). 

6.  It  was  immaterial  whether  the  trust  was  for  any  particular 
creditor  (/),  or  a  certain  number  of  them  (^),  or  all  the  creditors 
at  large  (h),  for  by  the  assignment  of  his  whole  substance  the 


(a)  Meux  v.  Howell,  4  East,  13,  14  ; 
[and  see  Spencer  v.  Slater,  4  Q.  B.  D. 
13]. 

(6)  Nunn  v.  Wilsmore,  8  T.  R.  528, 
per  Lord  Kenyon  ;  A  Iderson  v.  Temple, 
4  Burr.  2240,  per  Lord  Mansfield  ; 
Hooper  v.  Smith,  1  W.  Bl.  441,  per 
eundem;  Wilson  v.  Day,  2  Burr.  827  ; 
Rust  V.  Gooper,  Cowp.  632,  per  Lord 
Mansfield  ;  Leahe  v.  Young,  5  Ell.  & 
Bl.  955  ;  Bowher  v.  Burdehin,  11  M. 
&  W.  128  ;  Johnson  v.  Fesenmeyer,  25 
Beav.'  88  ;  Smith  v.  Cannan,  2  Ell.  & 
Bl.  35.  But  see  Ex  parte  Gass,  2  Ir.  R. 
Eq.  284,  in  which  it  was  held  (though 
the  decision  rested  on  other  grounds), 
that  the  question  of  fraud  is  one  of 
fact,  and  therefore  if  under  the 
peculiar  circumstances  the  Court  is 
satisfied  that  the  conveyance  of  the 
bankrupt's  whole  property  was  bond 
fide,  and  with  a  view  to  pay  his 
creditors  rather  than  to  defeat  them, 
the  deed  will  be  supported. 

(c)  See  Button  v.  Morrison,  17  Ves. 
193  ;  Lindon  v.  Sharp,  6  Man.  &  Gr. 
905.  But  the  assignment  of  all  his 
property  at  a  certain  place  is  not  an 
act  of  bankruptcy,  unless  it  be  proved 
that  he  had  no  other  property  ;  Chase 
V.  Goble,  2  Man.  &  G.  930. 

(d)  Law  V.  Skinner,  2  W.  Bl.  996  ; 
Hooper  V,  Smith,  1 W.  Bl.  442,  per  Lord 


Mansfield ;  Wilson  v.  Day,  2  Burr. 
8Zi,  per  eundem ;  Alderson  v.  Temple, 
4  Burr.  2240,  per  eundemj  Estwich 
V.  Gaillaud,  5  T.  R.  424,  per  Lord 
Kenyon  ;  Oayner's  case,  cited  1  Burr. 
477;  Gompton  v.  Bedford,  1  W.  Bl. 
368  ;  Johnson  v.  Fesenmeyer,  25  Beav. 
88  ;  Ex  parte  Foxley,  3  L.  E.  Ch.  App. 
515. 

(e)  Hooper  v.  Smith,  1  W.  Bl.  442  ; 
Law  V.  Skinner,  2  "W.  Bl.  996  ;  Siebert 
V.  Spooner,  1  M.  &  W.  714 ;  Porter  v. 
Walker,  1  Man.  &  Gr.  686 ;  Ex  parte 
Bailey,  3  De  G.  M.  &  G.  534  ;  Ex 
parte  Taylor,  5  De  G.  M.  &  G.  392 ; 
Lacon  v.  Liffen,  4  Giff.  75 ;  and  see 
Ex  parte  Hawker,  7  L.  R.  Ch.  App. 
214. 

(/)  Wilson  V.  Day,  2  Burr.  827  ; 
Hassell  v.  Simpson,  1  B.  C.  C.  99  ;  S.  C. 
Doug.  89,  note  ;  Hooper  v.  Smith,  1  W. 
Bl.  442,  per  Lord  Mansfield  ;  Worseley 
V.  De  Mattos,  1  Burr.  467  ;  Newton  v. 
Ghantler,  7  East,  138. 

(g)  Ex  parte  Foord,  cited  Worseley 
V.  De  Mattos,  1  Burr.  477  ;  Alderson 
V.  Temple,  4  Burr.  2240,  per  Lord 
Mansfield  ;  Butcher  v.  Easto,  Doug. 
282 ;  Devon  v.  Watts,  Doug.  86 ;  Hooper 
V.  Smith,  1  W.  Bl.  442,  per  Lord 
Mansfield. 

(h)  Kettle  v.  Hammond,  1  Cooke's 
B,   L.   108,  3rd   edit.  ;    Eckhardt  v. 
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bankrupt  became  utterly  insolvent ;  and  if  the  trust  was  for  one 
or  some  only  of  his  creditors,  it  was  a  fraud  upon  the  rest,  and  if 
it  was  for  all  the  creditors,  it  was  a  fraud  upon  the  spirit  of  the 
bankruptcy  laws,  which  require  a  bankrupt's  estate  to  be  under 
the  management  of  certain  commissioners  and  assignees  appointed 
as  prescribed  by  the  legislature — not  of  persons  nominated  by  the 
debtor  himself,  and  so  more  likely  to  further  his  views  than 
promote  the  interest  of  the  creditors  (a). 

7.  But  in  order  to  avoid  the  deed,  there  must  have  been  in  Where  deed 
existence  a  debt  due  at  the  time  of  its  execution  (b) ;  and  the  g^pported 
assignment,  though  void  as  against  creditors  and  the  assignees  in 
bankruptcy  (c),  was  good  as  between  the  parties  themselves  {d). 

And  assignments  for  valuable  consideration  at  the  full  price, 
where  the  purchaser  was  not  party  or  privy  to  the  fraudulent 
designs  of  the  vendor  (e),  or  for  less  than  the  full  price,  if  the 
transaction  was  honA  fide  (/),  and  mortgages  made  bond  fide  for 
fresh  advances  {g),  or  to  secure  payment  of  old  debts  and  further 
advances  combined  Qi),  were  not  acts  of  bankruptcy  and  could 
not  be  impeached ;  and  a  conveyance  and  assignment  by  a  trader 
lond  fde  of  all  his  property  substantially  to  trustees  upon  trust 
to  convert  into  money  and  hold  the  proceeds  upon  trust  for  the 
settlor,  or  his  appointees,  was  not  an  act  of  bankruptcy  (%). 

8.  A  fraudulent  deed  was  an  act  of  bankruptcy,  notwithstand-  What  concomi- 
ing  a  proviso  declaring  it  void  if  the  trustees  thought  fit  (j),  or  ^/gtrnces^^wou'ld 
all  the  creditors  should  not  execute  (the  acts  of  the  trustees  to  be  not  vary  the  rule. 
good  in  the  meantime)  (k) ;  or   if  all  the   creditors  to   a  certain 

amount  should  not  execute  hy  such  a  time,  or  a  commission  of 
bankruptcy  should  issue  (I).  So  it  was  an  act  of  bankruptcy, 
though  the  trustees  at  the  time  of  the  execution  of  the  deed  did 
not  intend  to  act  upon  it  (for  the  fraud  was  to  be  referred  to  the 

Wilson,  8  T.  R.  140  ;    Tappenden  v.  Smith  v.  Hurst,  10  Hare,  30. 

Burgess,  4  East,  230  ;  Button  v.  Morri-  (/)  Lee  v.  Hart,  10  Exch.  555. 

son,  17   Ves.   199,  per  Lord  Eldon ;  (g)  Bittlestone  v.  Cooke,  6  Ell.  &  Bl. 

Simpson  v.  Sikes,  6  M.  &  S.  312.  296  ;  Hutton  v.  Gruttioell,  1  Ell.  &  Bl. 

(a)  See  Button  v.  Morrison,  17  Ves.  15  ;  Harris  v.  Rickett,  4  H.  &  N.  1  ; 

199  ;  Worseley  v.  Be  Mattes,  1  Burr.  Be  Colemere,  1  L.  R.  Ch.  App.  128. 

476 ;  Simpson  v.    Sikes,   6   M.   &  S.  (h)  Whitmore  v.  Bowling,  2  Foster 

312.  &  Finlason,  134. 

(6)  Ex  parte  Taylor,  5  De  G.  M.  &  (i)  Greenwood  v.  Churchill,  1  M.  & 

G.  392 ;  Exparte  Thomas,  De  Gex,  612 ;  K.  546  ;  and  see  Berney  v.  Bavison,  1 

Ex  parte  Louch,  De  Gex,  463  ;  Oswald  Brod.  &  B.  408  ;  4  Moore,  126. 

V.  Thompson,  2  Excli.  215.  {j)   Tappenden  v.  Burgess,  4  East, 

(c)  Boe  V.  Ball,  11  M.  &  W.  531.  230. 

(d)  Bessey  v.    Windham,   6   Q.   B.  (Jc)   Bach  v.   Qooch,  4  Camp.  232  ; 
166.  .S.  C.  Holt,  13. 

(e)  Baxter  v.   Pritchard,   1   Ad.  &  (l)    Button   v.    Morrison,   17    Ves, 
Ell,  456;   Rose  v.  Haycock,  lb.  460;  193. 
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animus  of  the  trader)  (a) ;  and  though  the  trustees  induced  the 
debtor  to  execute  it,  with  the  object  of  making  it  an  act  of 
bankruptcy  (6) ;  and  though  the  debtor  himself  meant  it  to  be 
taken  as  an  act  of  bankruptcy  (c). 

9.  But  if  A.,  B.,  and  C.  agreed  to  execute  an  assignment  as  a 
joint  transaction,  and  A.  executed,  but  B.  and  C.  refused,  then,  as 
the  assignment  of  A.  was  made  on  the  footing  and  faith  of  B.  and 
C.'s  concurrence,  and  therefore  could  not  be  enforced  against  A. 
individually  and  solely,  it  was  no  act  of  bankruptcy  {cC). 

10.  An  assignment  executed  abroad  was  at  one  time  held  to  be 
no  act  of  bankruptcy  in  England  (e) ;  but  in  this  respect  the  law 
has  been  altered  by  statute  (/). 

11.  If  any  creditors  either  concurred  in  the  assignment  (g),  or 
subsequently  acquiesced  in  it  (A),  they  could  not  afterwards  treat  it 
as  an  act  of  bankruptcy,  for  it  was  not  fraudulent  as  to  them. 
And  a  trust  deed  which,  as  concurred  or  acquiesced  in  by  all  the 
creditors,  could  not  have  been  impeached  under  a  fiat  sued  out  by 
a  creditor,  could  not  be  impeached  under  the  bankrupt's  own 
fiat  (i). 

12.  If  a  person  assigned  part  only  of  his  property  in  trust  for 
creditors,  then,  if  the  transaction  was  fair  and  hond  fide,  and  in 
the  ordinary  course  of  business,  or  upon  the  pressure  of  the 
creditors,  it  was  not  open  to  objection  {j)\  but  if  the  settlor 
contemplated  bankruptcy  {k),  or  even  thought  it  probable,  though 


(a)  Tappejiden  v.  Burgess,  4  East, 
230. 

(6)  Tappenden  v.  Burgess,  4  Bast,  230. 

(c)  Simpson  v.  Sikes,  6  M.  &  S.  295. 

(d)  Dutton-v.  Morrison,  17  Ves.  193, 
see  202  ;  and  see  Boioker  v.  Burdekin, 
11  M.  &  W.  128. 

(e)  Norden  v.  James,  2  Dick.  533  ; 
Ingliss  v.  Grant,  5  T.  R.  530. 

(/)  6  G.  4.  c.  16,  s.  3,  repealed  and 
re-enacted  by  the  Baiikruptcy  Act, 
1849  (12  &  13  Vict.  c.  106),  s.  67, 
re-enacted  in  effect  by  the  Bank- 
ruptcy Act,  1869  (32  &  33  Vict.  o.  71), 
s.  6,  [and  now  by  the  Bankruptcy- 
Act,  1883  (46  &  47  Vict.  c.  52),  s.  4J. 

(g)  Eckhardt  v.  Wilson,  8  T.  R.  142, 
per  Cur. ;  Bamford  v.  Baron,  2  T.  R. 
594,  note  (a)  ;  Tappenden  v.  Burgess, 
4  Bast,  230,  per  Lord  EUenborough  ; 
Ex  parte  Gawkioell,  1  Rose,  313. 

(h)  Ex  parte  Crawford,  1  Chris.  B. 
L.  97,  140  ;  Ex  parte  Low,  1  G.  &  J. 
84,  per  Lord  Eldon ;  Ex  parte  Cawkwell, 
1  Rose,  313  ;  Ex  parte  Shaw,  1  Mad. 
598  ;    Back  v.  Goocli,  4  Camp.  232  ; 


S.G.  Holt,  13. 

(i)  Ex  parte  Philpot,  De  Gex,  346  ; 
Ex  parte  Louch,  Id.  463 ;  Ex  parte 
Thomas,  Id.  612. 

(i)  Hale  V.  Allnutt,  18  C.  B.  505 
Wheelwright  v.  Jackson,  5  Taunt.  109 
Hartshorn  v.  Slodden,  2  B.  &  P.  582 
Fidgeon  v.  Sharp,  5  Taunt.  539 
Sinall  V.  Oudley,  2  P.  W.  427  ;  Cock 
V.  Goodfellow,  10  Mod.  489 ;  Compton 
V.  Bedford,  1  W.  Bl.  362,  per  Lord 
Mansfield  ;  Hooper  v.  Smith,  1  W.  Bl. 
441  ;  Alderson  v.  Temple,  4  Burr. 
2240,  per  Lord  Mansfield  ;  Wilson  v. 
Day,  2  Burr.  830,  per  eundem;  lb. 
831,  joe?'  Foster  and  Wilmot ;  Jacob  v. 
Shepherd,  cited  Worseley  v.  De  Mattos, 
1  Burr.  478 ;  Harman  v.  Fisher,  Cowp. 
123,  per  Lord  Mansfield ;  IRust  v. 
Cooper,  Cowp.  634,  per  eimdem;  Ex 
parte  Scudamore,  3  Ves.  85  ;  and  see 
Estwich  V.  Gaillaud,  5  T.  R.  424 ; 
Newton  v.  Cluintler, .  7  East,  144 ; 
Johnson  v.  Fesenmeyer,  25  Beav.  88 ; 
Ex  parte  Gass,  2  Ir.  R.  Bq.  284. 

(k)  Linton  v.  Bartlet,  3  Wils.  47  ; 
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not  inevitable  (a),  and  wished  to  give  an  undue  preference  to 
certain  creditors  over  others,  it  was  fravdulent,  and  constituted 
an  act  of  bankruptcy. 

13.  Although  the  deed  was  void  for  any  reason  at  law,  yet  it  Assent  or 
might  be  supported  in  equity  as  to  creditors  who  had  assented  to  ^^l"'®^"^""*- 
it,  or  acquiesced  in  it,  though  without  actual  execution  (h). 

14.  On  the  other   hand,   a    creditor   was    not   bound  by  the  Where  trust 
arrangement,  but  might  recover  his  whole  debt,  if  the  terms  of  must'be  strictly 
the  composition  were  not  strictly  and  literally  fulfilled,  for  cujios  ol^served. 

est  dare  ejus  est  disponere,  and  the  creditor  has  a  right  to  pre- 
scribe the  conditions  of  his  indulgence  (c). 

[15.  The  question  whether,  under  a  trust  deed  in  favour  of  [Resulting  trust 
creditors,  there  is  a  resulting  trust  for  the  settlor  is  one  of  inten-  "  ^""^^  "'■■' 
tion.  In  a  recent  case  where  the  business  and  property  of  a 
firm  were  assigned  to  trustees  upon  trust  to  carry  on  the  business, 
or  sell  and  dispose  of  the  assets  and  pay  and  divide  the  clear 
residue  of  the  profits  and  moneys  among  the  creditors  in  rateable 
proportions,  it  was  held  by  the  House  of  Lords  (reversing  the 
decision  of  the  Court  of  Appeal)  that  by  the  form  of  the  deed 
there  was  no  resulting  trust  of  any  possible  surplus  in  favour  of 
the  asssignors  (d). 

16.  By  the  Bankruptcy  Act,  1869  (32  &  33  Vict.  c.  71),  which  [Bankruptcy 
repealed  12  &  13  Vict.  c.  106,  and  the  subsequent  Bankruptcy  ° ' 
Act  of  1861,  the  law  of  bankruptcy  was  put  upon  a  new 
footing.  But  this  Act  was  repealed  by  the  Bankruptcy  Act, 
1883  («),  which  has  again  introduced  a  new  law  of  bankruptcy. 
All  persons,  whether  traders  or  otherwise,  are  now  amenable  to 
'the  bankruptcy  laws.  By  the  4th  section  of  the  Act  of  1883,  the 
following  acts  (amongst  others)  are  made  acts  of  bankruptcy,  viz. : — 

(1.)  That  the  debtor  has  in  England  or  elsewhere  made  a  con- [Acts  of  bank - 
veyance  or  assignment  of  his  property  to  a  trustee  or  trustees  for  "'^  ^^ 
the  benefit  of  his  creditors  generally. 

(2.)  That   the   debtor  has   in   England   or  elsewhere  made  a 


Morgan  v.  Horseman,  3  Taunt.  241 
Alderson  v.    Temple,   4  Burr.   2238 
Bound  V.  Byde,  1  Cooke  B.  L.  114! 
3rd  ed. ;  Devon  v.  Watts,  Doug.  86 
Pulling  V.  Tucker,  4  B.  &  Aid.  382 


(c)  Sewell  V.  Musson,  1  Vern.  210  ; 
Mackemde  v.  Mackenzie,  16  Ves.  374, 
per  Lord  Eldon  ;  Leigh,  v.  Barry,  3 
Atk.  583,  per  Lord  Hardwicke  ;  Ex 
parte  Bennett,  2  Atk.  527,  per  eundem ; 


Harrmn  v.  Fisher,  Cowp.  117.  and  see  Fuller  v.  Lance,  7  Vin.  Ab. 

(a)    Poland   v.    Glyn,    2    D.    &   R.  136. 
310  ;   Guthrie  v.    CrossUy,  2   C.  &  P.  [(rf)  Cooke  v.  Smith,  45  Ch.  D.  (Q.A..) 

301.  38;   S.   G.  in  D.  P.   mm.  Smith  v. 

(6)    Spottiswood    V.     Stockdale,    G.  Gooke;  Storey  v.  Gooke,  (1891)  A.  C. 

Coop.  102  ;  Be  Baber's  Trust,  10  L.  R.  297.] 
Eq.  554.  [(e)  46  &  47  Vict.  c.  52.] 
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[Limitation  of 
time.] 


fraudulent  conveyance,  gift,  delivery,  or  transfer  of  his  property, 
or  any  part  thereof. 

(3.)  That  the  debtor  has  in  England  or  elsewhere  made  any 
conveyance  or  transfer  of  his  property  or  any  part  thereof,  or 
created  any  charge  thereon  which  would,  under  that  or  any  other 
Act,  be  void  as  a  fraudulent  preference  if  he  were  adjudged 
bankrupt  (a).  , 

But  by  the  6th  section  a  creditor  is  not  to  be  entitled  to 
present  a  bankruptcy  petition  against  a  debtor  unless  the  act  of 
bankruptcy  has  occurred  within  three  months  before  the  pre- 
sentation of  the  petition  for  adjudication.  Until  the  expiration, 
therefore,  of  these  three  months,  the  trustees  of  a  creditors'  deed 
must  forbear  to  act,  or  their  proceedings  may  be  overridden  by 
a  subsequent  adjudication  of  bankruptcy.  However,  the  trustees 
may  begin  the  exercise  of  their  office  at  an  earlier  day  if  they 
can  only  satisfy  themselves,  either  that  all  the  creditors  have 
concurred  or  acquiesced  in  the  deed,  or  that  such  as  have  not 
cannot  either  collectively  or  individually  prove  a  debt  or  debts 
in  the  requisite  amount  to  support  an  adjudication  of  bankruptcy. 

If  the  trustee  of  a  creditors'  deed  take  possession  of  the 
debtor's  property,  and  carry  on  his  business  under  the  provisions 
of  the  deed,  and  the  debtor  is  subsequently  adjudicated  a  bank- 
rupt on  the  act  of  bankruptcy  committed  by  the  execution  of  the 
deed,  the  trustee  in  the  bankruptcy  must  elect  whether  he  will 
treat  the  trustee  of  the  deed  as  a  trespasser  or  as  his  agent  (5).] 

17.  Now  that  the  distinction  between  traders  and  non-traders  has 
substantially  been  abolished,  what  before  was  a  fraudulent  con- 
veyance as  to  traders  only,  will  be  a  fraudulent  conveyance  as  to 
non-traders  also  (c). 


SECTION  II 


WHAT   CREDITORS'   DEEDS   ARE   REVOCABLE 


Irrevocable 
trusts. 


1.  The  existence  of  a  debt  is  always  a  sufficient  consideration 
to  support  an  assurance  as  valid  and  irrevocable  as  against  the 


[(a)  As  to  what  constitutes  a  fraudu- 
lent preference  under  the  Act,  see  s. 
48  ;  and  as  to  deeds  fraudulent  under 
13  Eliz.  c.  5,  see  ante,  p.  82  ;  and  as  to 
registration  of  deeds  of  arrangement, 
see  post,  p.  614.] 


[(b)  Ex  parte  Vaughan,  14  Q.  B.  D. 
25.] 

(c)  In  re  Wood,  7  L.  E.  Ch.  App. 
302 ;  [and  see  Re  Hughes,  (1893)  1  Q.  B. 
595]. 
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grantor  (a) ;  indeed  the  assurance  will  almost  always  assume  the 
form,  either  of  a  conveyance  in  satisfaction  or  part  satisfaction  of 
the  debt  (in  which  case  the  extinction  or  partial  extinction  of  the 
debt  forms  the  consideration),  or  of  a  security  accompanied  with 
a  forbearance  to  sue  (6).  Thus,  if  A.  be  indebted  to  B.,  and  convey 
an  estate  to  him  by  way  of  security,  the  deed,  though  no  money 
passed  at  the  time,  and, there  was  no  previous  arrangement,  cannot 
be  revoked  by  A.,  but  B.  may  insist  on  the  benefit  of  it  (c).  And 
if  the  creditor  be  not  a  party  to  the  deed,  yet  if,  by  arrangement 
between  him  and  the  debtor,  an  estate  is  vested  in  a  trustee  for 
securing  the  debt,  he  can  enforce  the  trust  (d).  Even  where  a 
debtor  entered  into  an  arrangement  with  three  of  his  creditors, 
and  in  pursuance  thereof,  by  a  deed  between  himself  of  the  first 
part,  the  three  creditors  of  the  second  part,  and  his  other  creditors 
of  the  third  part,  conveyed  all  his  real  and  personal  estate  to  the 
three  creditors,  in  trust  for  themselves  and  the  other  creditors,  it 
was  held  that  the  intention  was  to  make  the  creditors  cestuis 
que  triist,  and  that  the  deed  was  irrevocable ;  and  no  distinction 
was  taken  between  the  three  creditors  and  the  other  creditors, 
although  the  latter  apparently  had  not  been  in  communication 
with  the  debtor  previous  to  the  deed,  and  had  not  executed  it 
until  some  time  afterwards  (e). 

2.  On  the  other  hand,  if  a  debtor,  without  communication  with  Revocable  trusts. 
his  creditors,  and,  indeed,  only  from  motives  of  personal  con- 
venience, as  on  going  abroad  (/),  vest  an  estate  in  trustees  upon 
trust  to  pay  his  debts,  the  trustees  are  mere  mandatories,  and  the 
deed  confers  no  right  upon  the  creditors  who  are  neither  parties 
nor  privies,  and  the  debtor  may  at  any  time,  at  his  pleasure, 
revoke  or  vary  the  trusts,  or  call  for  the  retransfer  of  the  pro- 
perty (^).     And  if  two  persons   have   different  interests  in  the 

(a)  See  Rice  v.  Rice,  2  Drew.  84.  Grafts  v.  Feuge,  4  Ir.  Ch.  Eep.  316  ; 

But  a  conveyance  by  way  of  security  Woodroffe  v.  Johnston,  4  Ir.  Ch.  Rep. 

from  a  debtor  to  his  creditor,  where  319. 

there  ia  no  pressure,  may  be  a  fraudu-  •  (c)  Siggers  v.  Evans,  5  Ell.  &  Bl. 

lent  preference  within  the  meaning  of  367  ;   Montefiore  v.  Browne,  7  H.  L. 

the  Bankruptcy  Acts ;   Goodricke  v.  Cas.    241  ;    Morris    v.     Venables,    15 

Taylor,  2  H.  &  M.  380 ;  and,  if  the  W.  R.  2. 

debtor's  whole  property  be  included,  (d)  Wilding  v.  Richards,  1  Coll.  661. 

an   act    of    bankruptcy ;    Ex   parte  («)  Mackinnon  v.   Stexvart,   1   Sim. 

Trevor,  1  Ch.  D.  297  ;   [and  see  the  N.S.  76. 

Bankruptcy  Act,  1883  (46  &  47  Vict.  (/)  Cornthwaite  v.  Frith,  4  De  G.  & 

c.  52),  s.  48].  Sm.  552. 

(6)  It  has  been  suggested,  however,  (g)   IValwyn  v.  Goutts,  3  Sim.  14  ; 

that  a  mere  agreement  to  give  a  mort-  3  Mer.  707  ;  Smith  v.  Keating,  6  C.  B. 

gage  for  a  bygone  debt,  unaccompanied  136;  Acton  v.  Woodgate,  2  M.  &  K. 

by  any  express  stipulation  as  to  for-  492  ;  Henrigues  v.  Bensusan,  20  W.  R. 

bearance,  cannot   be  enforced.     See  350 ;  Browne  v.  Gavendish,  1  Jon.  &  Lat, 
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same  estate,  and  they,  by  arrangement  between  themselves,  but 
without  communication  with  any  creditor,  convey  the  property  to 
trustees,  upon  trust  to  pay  the  debts  of  either  party,  here, 
though  each  may  enforce  the  trust  as  against  the  other,  yet  the 
deed  is  revocable  by  both,  and  the  creditor,  as  he  neither  required 
the  security,  nor  was  an  object  of  bounty,  cannot,  while  the  deed 
remains  revocable,  compel  the  execution  of  the  trust  in  his  own 
favour  («).  And  a  fortiori  this  is  the  case  if  the  payment  of 
the  debt  is  to  be  made  only  on  the  request  of  the  settlor  (&). 
But,  of  course,  the  trust  cannot  be  revoked  by  the  settlor,  so  as 
to  defeat  or  prejudice  what  the  trustees  may  have  done  previously 
in  the  due  execution  of  the  trust  (c). 
Ganard  v.  Lau-         3    jjj  Garrard  V.  Lauderdale,  the  Duke  of  York,  by  indenture 

derdale.  .  '  j 

between  himself  of  the  first  part,  trustees  of  the  second  part,  and 
the  creditors  of  the  third  part,  conveyed  certain  property  to 
trustees  upon  trust  for  his  creditors,  and  upon  the  execution  of 
the  deed  a  circular  to  that  effect  was  sent  to  each  of  the  creditors. 
Here  there  was  ground  for  contending  that,  as  the  creditors  had 
been  induced  by  the  notice  to  forbear  suing  the  settlor,  they  had 
acquired  a  right  to  the  execution  of  the  trust,  but  Sir  L.  Shad- 
well,  observing  that  the  receipt  of  the  circular  was  not  admitted, 
and  that,  if  received,  yet  the  creditors  had  not  refrained  from 
suing,  as  they  had  proved  in  an  administration  suit  against  the 
Duke's  estate,  decided  that  the  creditors  had  no  equity  to  enforce 
the  trust  (d!),  and  the  decree,  on  appeal  to  Lord  Brougham,  was 
affirmed  (e).  The  authority,  [which  is  now  well  established  (/),] 
of  this  case  was  on  several  occasions  questioned  (g) ;  and  Lord  St 
Leonards  observed  he  should  be  sorry  to  have  it  understood  that  a 
man  may  create  a  trust  for  creditors,  communicate  it  to  them,  and 

606  ;  \J6hm  v.  James,  8  Oh.  D.  (C.A.)  (d)  3  Sim.  1,  13. 

744  ;  Re.  Sanders'  Trusts,  47  L.  J.  N.S.  (e)  2  R.  &  M.  451  ;  and  see  Corn- 

Ch.  667 ;  Priestley  v.  Ellis,(1891)  1  Ch.  thwaite  v.  Frith,  4  De  G.  &  Sm.  652  ; 

489  ;  New  &  Go.'s  Trustee  v.  Hunting,  Stone  v.  Van  Heythuysen,  Kay,  727. 

(1897)  1  Q.  B.  607 ;  2  Q.  B.  (C.A.)  19 ;  [(/)  See  Johns  v.  James,  8  Ch.  D. 

S.  C.  in  H.  L.  mom.  Sharp  v.  Jackson,  (C.A.)  744  ;   Montefiore  v.  Broivne,  7 

(1899)  A.  C.  419 ;  Be  Ashby,  (1892)  1  H.  L.  Cas.  241  ;   Henderson  v.  Roths- 

Q.  B.  872  ;]  and  see  Synnot  v.  Simpson,  child,  33  Ch.  D.  459  ;  Nexo  <b  Com- 

5  H.  L.  Cas.  121.  pany's   Trustee  v.   Hunting,  (1897)  1 

,     (a)  Gibbs  v.  Olamis,  11  Sim.  584  ;  Q.  B.  607  ;  2  Q.  B.  (C.A.)  19  ;  S.  C.  in 

Si'mmonds  V.  PaHes,  2  Jon.  &  Lat.  489 ;  H.  L.  nom.  Sharp  v.  Jaclcson,  (1899) 

and  see  Synnot  v.  Simpson,  5  H.  L.  A.C.  419  ;  Priestley  v.  Ellis,  (1897)  1 

Cas.  121  ;  [Re  Ashby,  (1892)  1  Q.  B.  Ch.  489.] 

872].  (g)  See  Acton  v.   TVoodgate,  2  M.  & 

(6)  Evans  v.  Bagwell,   2   Conn.   &  D.  495  ;  Kirwan  v.  Daniel,  5  Hare, 

.Laws.  612.  499  ;   Simmonds  v.  Palles,  2  Jon.   & 

.     (c)  Wilding  v.  Richards,  1  Coll.  655,  Lat.  495,  504  ;  Siggers  v.  Evans,  5  Ell. 

.see  659  ;  and  see  Kirwan  v.  Daniel,  5  &  Bl.  367. 
Hare,  493. 
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obtain  from  them  the  benefit  of  their  lying  by  until  perhaps  the 
legal  right  to  sue  was  lost,  and  then  insist  that  the  trust  was 
wholly  within  his  power  (a).  There  can  be  little  doubt  that  upon 
the  general  principles  of  equity  the  settlor,  by  giving  notice  to  the 
trustees,  and  by  subsequent  conduct,  may  confer  on  the  creditors 
a  right  which  they  did  not  originally  possess  (b);  and  indeed  it 
as  now  been  decided  that  if  property  be  assigned  to  a  trustee, 
and  he  takes,  possession  of  it,  and  communicates  with  certain 
of  the  creditors,  who  express  their  satisfaction,  the  trust  is 
irrevocable  (c). 

4.  If   the  trustee    be    himself    a   creditor,   the   debt  forms   a  Trustee  one  of 
sufficient    consideration    on    behalf    of    the    creditor,    and    the 

deed  is  irrevocable  (d) ;  and  in  one  case,  where  property 
was  vested  in  a  trustee  for  creditors,  and  the  trustee  was  a 
surety  for  some  of  the  debts,  it  was  held  that,  though  the  trust 
was  revocable  as  to  the  general  creditors,  yet  the  trustee  him- 
self was  not  bound  to  reconvey  the  estate  until  the  suretyship 
was  satisfied  (e). 

5.  It  does  not  clearly  appear  from  the  authorities  what  is  the  Nature  of  the 
precise  nature  of  a  revocable  trust  of  this  kind  (/).    The  instrument 

is  sometimes  called  a  deed  of  agency,  and  if  so,  the  trust  must  be 
considered  at  an  end  at  the  death  of  the  settlor,  and  the  property, 
so  far  as  it  has  not  been  applied,  must  be  administered  as  part  of 
the  settlor's  assets  (g).  The  trust  is  not  regarded  as  revocable 
only  during  the  life  of  the  settlor,  so  as  to  give  a  vested  interest 
to  the  creditor  after  his  death,  for  it  has  been  held  that  the 
creditor  has  no  more  equity  to  enforce  the  trust  after  a  settlor's 
death  than  in  his  lifetime  (h). 

(a)  Browne  v.  Cavendish,  1  Jon.  &  121  ;  Cosser  v.  Radford,  1  De  G.  J.  & 

.  Lat.  635  ;  7  Ir.  Eq.  Rep.  388.  S.  585 ;  [Johns  v.  James,  8  Ch.  D.  (C. A.) 

(6)  See  Smith  v.  Hurst,  10  Ha.  30,  744]. 

47.     Perhaps  the  old  case  of  Langton  (d)  Siggers  v.    Evans,  5  Ell.  &  Bl. 

V.  Tracey,  2  Ch.  Rep.  30,  was  decided  367.     [See  Johns  v.  James,  8  Ch.  D. 

on  this  principle,  for  it  appears  that  (C.A.)  744.] 

Tracey,  the  trustee,  declared  to  the  (e)  Wilding    v.    Richards,   1    Coll. 

creditors    that    he    would    pay    the  655  ;  and  see  Ourney  v.  Oranmore,  4 

debts,  and   that  some  of  the   debts  Ir.  Ch.  Rep.  470 ;  S.  G.  5  Ir.  Ch.  Rep. 

were  actually  paid  under  the  deed.  436. 

The  creditors  may  also    have  been  [(/)  See  Smith  v.  Hurst,  10  Ha.  30, 

privies,  though   not  parties,   to  the  47  ;  Neiv  &  Go.'s  Trustee  v.  Hunting, 

execution  of  the  trust,  for  it  is  stated  (1897)  2  Q.  B.  (C.A.)  19,  25  ;  S.  G.  in 

that  the  settlor  executed  the  deed  to  H.  L.  nam.  Sharp  v.  Jachson,  (1899) 

avoid  prosecution  against  him  by  his  A.C.  419.] 

'creditors.  {g)  Wilding  v.  Richards,  1  Coll.  655. 

(c)  Harland  v.  Sinks,  15  Q.  B.  713  ;  (Ji)  Garrard  v.  Lauderdale,  3  Sim. 

Nicholson  v.  Tutin,  2  K.  &  J.  18  ;  and  1  ;  and  see  Synnot  v.  Simpson,  5  H.  L. 

see  Synnot  v.  Simpson,  5  H.  L.  Cas.  Cas.  139. 
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dootrin*"'^  *°  ^"  ^^^  considering  whether,  in  the  absence  of  communication  to 

Garrard  v.  Creditors,  a  deed  of  this  kind  is  to  be  treated  as  a  mandate  for  the 

au  erdale.]        convenience  of  the  debtor,  regard  must  be  had  to  the  scope  and 

tenour  of  the  deed ;  and  in  a  recent  case,  where  the  purpose  of  the 

debtor  in  executing  the  deed  was  not  to  provide  for  the  payment 

of  his  debts  generally,  but  to  shield  himself  from  the  consequences 

of  certain  breaches  of  trust,  by  providing  a  fund  to  repair  the 

breaches,  it  was  held  that  the  doctrine  of  Garrard  v.  Lauderdale 

was  not  applicable,  and  that  the  deed  created  an  irrevocable  trust 

(a).      The  circumstances  that  the  deed  conferred  a  power  on  the 

trustee  to  appoint  new  trustees,  and  purported  to  charge  a  specific 

sum  of  money  on  the  property  conveyed  by  it,  were  considered  to 

be  material.    It  was  questioned  whether  the  cestuis  que  trust  of  the 

trust  estates  ought  to  be  considered  as  creditors  within  the  doctrine 

(6),  and  it  was  intimated  by  Lord  Esher,  M.E.,  on  the  authority  of 

Smith  V.  Hurst  (c),  that  the  fact  that  the  deed  was  not  applicable  to 

all  the  creditors,  but  only  to  a  particular  class  of  persons,  was 

sufficient  to  exclude  the  doctrine  (d).     So  where  a  trustee,  having 

defrauded  the  trust  estate  of  a  sum  of  money,  by  entries  in  his 

books  purported  to  appropriate  a  mortgage  debt  of  his  own  to 

answer  his  liability,  but  did  not  communicate  the  appropriation 

either  to  his  co-trustee  or  his  cestuis  que  trust,  who  were  sui  juris, 

it  was  nevertheless  held  that  there  was  a  good  appropriation  (e). 

[Post  obit  A  further  exception  to  the  doctrine  of  revocability  appears  to 

be  established  in  cases  where  there  is  a  provision  in  favour  of 

creditors  which  is  to  come  into  operation  only  after  the  death  of 

the  settlor  (/) ;  and,  where,  by  a  deed  of  family  arrangement,  an 

estate  was  settled  by  father  and  son,  after  a  life  interest  to  the 

father,  upon  trust,  with  the  consent   of  the  settlors,  and  after 

the  death  of  the  survivor  at  the  discretion  of  the  trustees,  to 

sell  and  apply  the  proceeds  in  payment  of  the  father's   debts, 

and  subject  thereto  to  be  held  to  the  uses  of  a  settlement,  it  was 

held  that  the  case  fell  within  the  authority  of  Synnot  v.  Simpson, 

and  not  of  Garrard  v.  Lauderdale,  and  that  after  the  death  of  the 

father,  whatever  might  have  been  the  case  in  his  lifetime,  the 

trust  in  favour  of  creditors  was  irrevocable  {^). 

[Where  ultimate       And  a  deed  containing  a  trust  in  favour  of  creditors  and  an 
trust  irrevocable.  ] 

Ua)  New  &  Go.'s  Trustee  v.  Hunting, 
(1897)  1  Q.  B.  607  ;  (1897)  2  Q.  B. 
(C.A.)  19  ;  S.  C.  in  H.  L.  nom.  Sliarp 
V.  Jaclcso7i,  (1899)  A.  C.  419.] 

'(h)  See  (1897)  1  Q.  B.  615,  616.] 

■(c)  10  Ha.  30.] 

■(d)  See  (1897)  2  Q.  B.  26.] 


[(e)  Taylor  v.  London  and  Cotmty 
Banldng  Go.,  (1901)  2  Ch.  (C.A.)  231.] 

[(/)  JRe  Fitzgerald's  Settlement,  37 
Ch.  D.  (C.A.)  18, 25  ;  Synnot  v.  Simpson, 
5  H.  L.  Cas.  121,  141.] 

[(g)  Priestley  v.  Ellis,  (1897)  1  Ch. 
489.] 
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ultimate  trust  for  the  wife  and  children  of  the  settlor  was  held 
to  be  irrevocable  (a).] 

7.  Suppose  there  is  no  fraud,  but  the  trust   deed  is  a  mere  Voluntary  trust. 
volwntary  settlement,  not  founded  on  any  arrangement  with  the 

creditors,  but  for  the  mere  convenience  of  the  debtor  himself,  so 
that  it  is  revocable  by  the  debtor  at  any  time  until  communicated 
to  some  creditor  (&) — in  that  case  can  a  creditor,  taking  out 
execution,  levy  his  debt  upon  the  property  subject  to  the  trust  ? 
It  seems,  though  the  deed  is  voluntary,  yet  it  is  not  to  be  con- 
sidered as  fraudulent  within  the  statute  13  Eliz.  c.  5,  and  if  so, 
the  creditor  cannot  reach  the  property  at  laiu  (c).  However,  the 
deed  might  perhaps  be  held  to  be  invalid  as  against  the  creditor 
in  a  Court  of  Equity  {d). 

8.  The  Courts  at  the  present  day  consider  the  doctrine  under  Doctrine  not 
which  these  deeds  have  been  held  revocable  to  have  been  carried  Jended*"  ^^  ^^' 
far    enough,    and    have    expressed    a    disinclination    to    extend 

it  («). 


SECTION  III 

OF  THE  DUTIES  OF  TRUSTEES  FOE  PAYMENT  OF  DEBTS 

Upon  this  subject  we  shall  consider.  First,   What  debts  are  to  Duties  of 
be  paid ;    Secondly,   In   what    order   as    regards  priority ;    and  ''™^''^^^- 
Thirdly,  What  interest  is  to  be  allowed. 

First.     What  debts  are  within  the  scope  of  the  trust. 

1.  If  the  trust  be  created  by  deed,  then,  unless  a  contrary  inten-  Debts  to  be  paid 
tion  be  expressed,  the  debts  only  at  the  date  of  the  deed  will  be  thoS'rt"datTof 
intended  ( / ) ;    but  if  the  provision  be  contained  in  a  will,  the  '^"^^  "^  deatli  of 
direction  will  include  all  debts  at  the  testator's  death ;  unless  he 
specially  restrict  his  meaning  to  the  debts  at  the  making  of  his 
will  (g). 

[(a)eod/«)/v.PooZe,13App.Cas.497.]  Sim.  N.S.  90,  91;    Smith  v.  Hurst, 

(6)  Walwyn  v.  (Joutts,  3  Mer.  707  ;  1  Coll.  705. 

S.  C.  3  Sim.  14;  Garrard  v.  Lauder-  (e)   Wilding    v.    Richards,    1    Coll. 

dale,  3  Sim.   1  ;   Acton  v.   Woodgate,  659  ;  Kirwan  v.  Daniel,  5  Hare,  499  ; 

2  M.  &  K.  492  ;   Kirwan  v.  Daniel,  Simmonds  v.   Palles,  2   Jon.   &   Lat. 

5  Hare,  500 ;   Harland  v.  Binks,  15  495,  504  ;  Browne  v.  Cavendish,  1  Jon. 
Q.  B.  713.  &  Lat.  635  ;  Evans  v.  Bagwell,  2  Conn. 

(c)  Pickstoch  V.  Lyster,  3  M.  &  S.      &  Laws.  616. 

371  ;    Estiuich  v.    Oaillaud,  5   T.    R.  (/)  Purefoy   v.    Purefoy,   1    Vern. 

420.    But  see  Owen  v.  Boyd,  5  Ad.      28. 

6  Ell.  28.  (g)  Loddington    v.    Kime,    3    Lev, 

(d)  See   Mackinnon    v.    Stewart,  1      433. 
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' '  DebtB  affecting 
the  estate." 


Father  providing 
for  debts  of  son. 


Debts  barred  by 
the  Statute  of 
Limitations. 


2,  Where  a  settlor  by  deed  conveyed  all  his  real  and  personal 
property  upon  trust  to  pay  ''all  debts  then  owing  by  him,  and 
which  affected  the  estates  thereby  conveyed,"  the  trust,  as  the 
settlor  had  no  judgment  debts  at  the  time,  was  extended  to  bond 
debts,  but  not  to  simple  contract  debts  (a).  But  this  distinction 
was  taken  upon  a  deed  dated  before  the  Acts  making  real  estates 
assets  for  payment  of  simple  contract  debts. 

In  another  case  a  testator  directed  his  trustees  to  apply  lOOOZ. 
in  releasing  his  son  from  his  liabilities,  should  the  testator  not  have 
done  so  in  his  lifetime.  The  son  was  an  uncertificated  bankrupt, 
and  the  Court,  considering  that  debts  subsequently  to  the  testator's 
death  were  not  contemplated,  discharged  the  debts  up  to  that 
period  out  of  the  1000?.,  and  gave  the  surplus  to  the  testator's 
residuary  legatee  (b). 

3.  A  general  direction  for  payment  of  debts  will  not  revive  a 
debt  barred  by  the  Statute  of  Limitations  (c),  though  the  trustee 
or  executor  may  have  advertised  for  all  creditors  to  come  in  and 
prove  their  debts  (d);  and,  if  a  debt  might  with  due  diligence 
have  been  established,  but  there  has  been  laches  which  under 
ordinary  circumstances  would  be  a  bar  to  relief,  the  mere  fact  of 
the  creation  and  existence  of  a  trust  for  payment  of  debts  will 
not  justify  the  laches  and  enable  the  claimant  to  obtain  relief  (e). 
But  a  will  may  be  so  specially  worded  as  to  create  a  trust  for 
creditors  generally,  notwithstanding  any  bar  from  the  Statute 
of  Limitations,  for  the  debts  still  subsist  though  the  remedy  is 
gone  (/) ;  and  if  there  be  a  debt  in  fact  not  barred  at  the  date  of 
the  deed,  or  at  the  death  of  the  testator,  the  statute  will  not 
run  afterwards  (g);  for  it  is  not  to  be  inferred  that  a  man 
abandons  his  debt  because  he  does  not  enforce  payment  at  law 
when  he  has  a  trustee  to  pay  him  (h).     Besides,  unless  delayed  of 


(a)  Douglas  v.  Allen,  1  Conn.  &  Laws. 
367  ;  2  Dru.  &  War.  213. 

(6)  Re  Landon's  Will,  W.N.  1871, 
p.  240. 

(c)  Burhe  v.  Jones,  2  V.  &  B.  275, 
where  the  previous  cases  are  collected  ; 
Hargreaves  v.  Michell,  6  Mad.  326  ; 
O'Connor  v.  Haslam,  5  H.  L.  Cas. 
170. 

(d)  Jones  v.  Scott,  1  E.  &  M.  255  ; 

4  CI.  &  Fin.  382,  nam.  Scott  v.  Jones 
(overruling  Andrews  v.  Brown,  Pr. 
Ch.  385);  and  see  O'Cokwoj-v.  HasZam, 

5  H.  L.  Cas.  177  ;  [Be  Stephens,  43 
Ch.  D.  39,  44]. 

(e)  Harcourt  v.  Wliite,  28  Beav.  303. 
(/)  Williamson  v.  Taylor,  3  Y.  &  C. 


208  ;  [and  see  Be  Hepburn,  14  Q.  B.  D. 
394,  399]. 

{g)  Hughes  v.  Wynne,  T.  &  R.  307  ; 
Grallan  v.  Oulton,  3  Beav.  1 ;  Har- 
greaves V.  Michell,  6  Mad.  326  ;  Execu- 
tors of  Fergus  v.  Qore,  1  Sch.  &  Lef. 
107  ;  and  see  Morse  v.  Langliam,  cited 
Burke  v.  Jones,  2  V.  &  B.  286; 
O'Connor  v.  Haslam,  5  H.  L.  Cas. 
178  ;  [and  as  to  the  right  of  a  trustee, 
not  retaining  trustproperty  nor  having 
converted  it  to  his  own  use,  to  plead 
the  Statute  of  Limitations  under  the 
Trustee  Act,  1888  (51  &  52  Vict.  c.  59), 
s.  8,  vide  post,  Chap.  XXXI.  s.  3], 

(h)  Huglies  v.  Wynne,  T.  &  E.  309, 
per  Our, 
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necessity,  the  trustee  ought  to  discharge  the  debt  at  once,  and 
the  universal  rule  is,  that  the  cestui  que  trust  ought  not  to  suffer  for 
the  laches  of  the  trustee  (a).  If  a  testator  create  a  trust  for  pay- 
ment of  the  debts  of  another  person  deceased,  the  debts  to  be 
paid  are  those  which  were  not  barred  by  the  Statute  of  Limi- 
tations at  the  death  of  the  person  so  deceased  (b). 

[A  devise  of  real   estate  upon   trust  to   pay  debts  does  not  [Where  no  real 
prevent  the  operation  of   the  Statute  of  Limitations  when  the  trust]  °  ^"^^""^ 
testator  leaves  no  real  estate  to  support  the  trust  (c). 

Where  real  and  personal  estate  are  given  together  upon  trust  [Blended  fund.] 
for  sale  and  conversion  and  payment  of  debts  thereout,  the  period 
of  limitation  as  to  the  real  estate  will  be  twelve  years  (d).] 

4.  If  a  person  who  has  been  a  bankrupt  direct  payment  of  Legacy  duty. 
twenty  shillings  in  the  pound  upon  the  debts  proved  in  the  bank- 
ruptcy, the  creditors  are  legatees,  and  pay  legacy  duty,  but  there 

is  no  lapse  though  a  creditor  die  in  the  testator's  lifetime  (e). 

5.  Where  a  testatrix  had  devised  an  estate  to  trustees  upon  Statute  of 
tnost  to  sell  and  pay  debts,  but  no  part  of  the  produce  of  sale  had    ™'  *  '°"^' 
been  set  apart  for  that  purpose,  the  right  of  the  creditor  was  held 

by  the  late  V.C.  of  England  not  to  be  within  the  exception  of 
the  25th  section  of  the  Eeal  Property  Limitation  Act,  1833  (3  &  4 
W.  4.  c.  27),  but  to  fall  under  the  40th  section ;  but  inasmuch  as 
the  debt  had  been  acknowledged  by  the  surviving  trustee,  the  case 
was  held  to  be  taken  out  of  the  statute  (/).  However,  the  opinion 
of  the  Vice-Chancellor  that  the  case  was  not  within  the  25th 
section  would  not,  it  is  thought,  now  prevail,  but  the  right  of  the 
creditor  would  subsist  until  adverse  possession  had  run  against 
his  trustee  {g). 

6.  The  rule  that  the  creation  of  a  trust  keeps  alive  a  debt  not  As  regards 
barred  at  the  testator's  death  does  not  apply  to  a  trust  declared  of  personalty. 
personal  estate  by  will,  for  the  personalty  vests  in  the  executor 

upon  trust  for  the  creditors  by  act  of  law,  so  that  the  words  of 
the  will  are  nugatory  (A). 

(a)  See  Executors  of  Fergus  v.  Gore,      Sim.  219. 

1  Sell.  &  Lef.  110.  {g)  As  to  the  Statutes  of  Limita- 

(b)  O'Connor  v.  Haslam,   5   H.   L.      tion,  and  the  modifications  introduced 
Cas.  170.  by  recent  legislation,  see  post,  Chap. 

[(c)    Re    Hepburn,    14     Q.    B.    D.  XXXI. 

394.]  (h)  Jones  v.  Scott,  1  E.  &  M.  255  ; 

Ud)  Re  Stephens,  43  Oh.  D.  39.]  reversed,  4  CI.  &  Fin.  382,  sub  nom. 

(e)  Turner  v.  Martin,  7  De  G.  M.  &  Scott  v.   Jones;  Freake  v.  Granefeldt, 

G.  429 ;  Re  Sowerby's  Trust,  2  K.  &  J.  3  M.  &  Cr.  499  ;  Evans  v.  Tweedj,  1 

630 ;    Philips    V.    Philips,    3    Hare,  Beav.  55  ;  Grallan  v.  Oulton,  3  Beav. 

281.  1  ;  [Re  Hepburn,  14  Q.   B.  D.  394]. 

(/)  Lord  St  John  v.  Boughton,  9  N.B.—In  Moore  v.  Petchell,  22  Beav. 
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Debt  contracted 
by  infant  for 

necessaries. 

Case  of  a  mort- 
gagee with 
covenant  for 
payment. 


7.  The  terms  of  the  trust  will  extend  to  the  repayment  of  a 
sum  of  money  borrowed  by  the  settlor  when  an  infant  for  the 
purchase  of  necessaries  (a). 

8.  Shall  a  mortgagee,  who  has  a  covenant  for  payment  of  his 
debt,  be  allowed  to  prove  and  receive  a  dividend  upon  the  whole 
amount  of  his  debt  pari  passu  with  the  other  creditors,  or  shall 
he  prove  only  for  the  excess  of  the  debt  beyond  the  value  of  the 
security,  or  what  rule  is  to  govern  the  case  ?  In  bankruptcy,  the 
mortgagee  proves  only  for  the  excess  of  the  mortgage  debt  over 
the  value  of  the  security,  so  that  he  must  first  dispose  of  the 
estate  (with  the  concurrence,  if  he  has  no  power  of  sale,  of  the 
trustee  in  bankruptcy),  [or  assess  the  value  of  it,]  and  then  prove 
for  the  difference.  In  the  administration  of  assets  in  Courts  of 
Equity,  a  mortgagee  [was  until  recently]  allowed  to  prove  for  his 
whole  debt  without  being  put  on  terms  as  to  his  security  (b); 
[but  by  the  Judicature  Act,  1875  (c),  the  rule  in  equity  has  in 
insolvent  estates  been  assimilated  to  that  in  bankruptcy].  A 
trust  deed  for  creditors  usually  provides  for  the  case  of  persons 
having  specific  liens,  and  ingrafts  the  principle  established  in 
bankruptcy.  If  there  be  no  such  clause,  and  if  the  deed  provide 
that  the  creditor  shall  release  his  debt  and  all  securities  for  the 
same,  the  mortgagee,  by  executing  the  deed,  binds  himself  to  the 
other  creditors,  notwithstanding  any  private  arrangement  with 
the  debtor  to  the  contrary,  that  he  will  not  take  advantage  of  his 
specific  lien,  but  will  bring  it  into  the  common  stock  and  prove 
for  his  whole  debt,  and  accept  a  dividend  pari  passu  with  the 
rest  {d).  "The  moment,"  observed  Lord  Lyndhurst,  "a  creditor 
releases  his  debt,  which  he  does  by  executing  a  deed  of  this  kind, 
there  is,  of  course,  an  end  of  any  lien  he  may  have  for  it "  (e). 
But  though  the  word  "  released  "  be  used  in  the  deed,  it  will  not 
necessarily  operate  as  an  absolute  and  unconditional  release,  if 


172,  the  doctrine  established  by  Jones 
V.  Scott  appears  to  have  escaped 
notice. 

(a)  Marlow  v.  PitfieU,  1  P.  W.  558, 
(6)  See  Greenwood  v.  Taylor,  1  R, 
&  M.  185  ;  Mason  v.  Bogg,  2  M.  &  Cr, 
433  ;  Borne  v.  Young,  4  Y.  &  C.  204  : 
Hanman  v.  Riley,  9  Hare,  App.  XLI. : 
Ex  parte  Middleton,  3  De  G.  J.  & 
Sm.  201.  The  rule  in  equity  was 
also  held  to  apply  to  liquidations  of 
joint  stock  companies,  under  the  Com- 
panies Act,  1862  ;  Kelloch's  case,  3  L. 
R.  Ch.  App.  769.  [By  the  Judicature 
Act,  1875  (38  &  39  Vict.  c.  77),  s.  10, 
the    rule    in    bankruptcy    has  been 


adopted  both  in  administrations  of 
insolvent  estates  in  Courts  of  Equity 
and  in  liquidations  under  the  Com- 
panies Acts,  1862  &  1867,  of  joint 
stock  companies.  By  the  Bankruptcy 
Acts,  1883,  s.  125,  and  1890,  s.  21, 
the  estate  of  a  person  dying  insolvent 
can  now  be  administered  in  bank- 
ruptcy.] 

[(c)  38  &  39  Vict.  c.  77,  s.  10 ;  see 
BeM'Murdo,  (1902)  2  Ch.  (C.A.)  684.] 

(d)  GuUingwoHh  v.  Loyd,  2  Beav. 
385  ;  Buck  v.  Shippam,  1  Ph.  694  ; 
14  Sim.  239. 

(e)  Buck  V.  Shippam,  1  Ph,  697. 
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the  whole  contents  of  the  instrument,  when  taken  together,  show 
that  such  was  not  the  intention  (a). 

9.  It  was  held  in  Dunch  v.  Kent  (b)  that  where  there  is  a  trust  Trust  for  credi- 
for  payment  of  such  creditors  as  shall  come  in  within  a  year,  a  Jrithin^certahi  ™ 
creditor  who  delays  beyond  the  year  is  not  therefore  precluded  t™e. 

from  taking  advantage  of  the  trust ;  and  in  Ravjorth  v.  Parker  (c), 
V.  C.  Wood,  after  observing  that  there  was  no  modern  authority 
in  which  relief  had  been  given  after  the  time  fixed  for  the  execu- 
tion of  the  deed  had  expired,  added,  that  if  it  were  to  be  held 
that  creditors  are  not  admissible  after  the  prescribed  period, 
Dunch  v.  Kent  must  be  overruled.  And  in  a  more  recent  case, 
where  the  trust  was  for  the  benefit  of  creditors  who  should 
execute  or  accede  within  three  months,  the  Vice-Chancellor  held, 
and  the  decision  was  afl&rmed  by  the  Lord  Chancellor  on  appeal, 
that  a  creditor  who  had  not  acceded  within  the  prescribed  time 
might  claim  the  benefit  of  the  trust  {d). 

10.  It  is  not  necessary  that  a  creditor,  to  entitle   himself  to  Adoption  of 
the  benefit  of  the  deed,  should  execute  it,  but  it  will  be  sufficient 

if  he  assent  to  it,  or  acquiesce  in  it,  or  act  upon  its  provisions, 
and  comply  with  its  terms  (e).  But  the  creditor  must  do  some 
act  to  testify  his  acceptance  of  the  deed,  and  not  merely  stand 
by  and  remain  passive  (/). 

11.  If  the  trustees  permit  a  person  to  sign  the  deed  as  creditor  Disputed  debt. 
in  a  certain  sum  specified  in  the  schedule,  they  cannot  afterwards 

contest  the  debt  {g).  But  where  there  has  been  fraud,  forgery, 
or  perjury  by  the  creditor,  the  trustees  can  apply  to  the  Court 
to  have  the  execution  by  the  creditor  set  aside  (/i). 

12.  A  creditor  who  repudiates  the   deed  by  his   acts,   as   by  Trustee  cannot 
suing  the  debtor  contrary  to  the  provisions  of  the  deed,  will  not  ^creditOT  wh™'*" 

be  allowed  afterwards  (more  particularly   after   a  long  lapse  of  has  repudiated 

the  deed. 

{a)  Squire  v.  Ford,  9  Hare,  47.  Kent,  to  have  been  that  a  creditor 

(6)  1  Vern.  260.  might   come  in  after  the  time  pre- 

(c)  2  K.  &  J.  170,  171  ;  and  see  scribed,  and  that  the  time  was  not  of 
Collins  V.  Reece,  1  Coll.  675  ;  Jolly  v.  the  essence  of  the  deed,  and  that,  in  his 
Wallis,  3  Esp.  228  ;  Spottiswoode  v.  opinion,  the  view  of  Dunch  v.  Kent 
Stockdale,  G.  Coop.  102  ;  Johnson  v.  originally  taken  in  Baworth  v.  Parker 
Kershaw,  1  De  G.  &  Sm.  260.  by  v.  C.  Wood  was  the  correct  one. 

(d)  Whitmore  v.  Turquand,  1  J.  &  (e)  Field  v.  Lord  Donoughmore,  1 
H.  444 ;  3  De  G.  F.  &  J.  107.  V.  C.  Dru.  &  War.  227  ;  Biron  v.  Mount, 
Wood  rested  his  judgment,  not  on  24  Beav.  642  ;  Spottiswoode  v.  Stock- 
the  authority  of  Dunch  v.  Kent,  but  dale,  Q.  Coop.  102  ;  Jolly  v.  Wallis, 
upon  general  reasoning,  and  thought  3  Esp.  228. 

that  the  decision  in  that  case  might  (/)  Biron  v.  Mount,  24  Beav.  642. 

be  accounted  for  on  special  grounds ;  (g)  Lancaster    v.    Eke,    31     Beav. 

but  the  L.C.,in  affirming  the  judgment  325. 

of  the  V.C,  said  that  he  considered  the  (h)  Lancaster  v.  Eke,  31  Beav.  328, 

doctrine  of  the  Court,  since  Dunch  v.  per  M.E. 
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Discretion  in 

trustees  to  admit 
creditors'  claims. 


Relief  in  equity. 


Resumption  by 
trustees  of  pos- 
session after 
parting  with  it. 


Secret  agree- 
ments. 


[Deeds  of 
Arrangement 
Act,  1887.] 


time)  to  retrace  his  steps  and  take  the  benefit  of  the  deed ;  and 
though  the  trustees  should  admit  him  to  sign  the  deed,  the  other 
creditors  will  not  be  bound  by  the  act  of  the  trustees  (a). 

13.  A  discretion  is  sometimes  given  to  the  trustees  to  admit 
or  exclude  such  creditors  as  they  shall  think  proper.  The  Court 
will  endeavour,  if  possible,  to  withdraw  the  rights  of  the  creditors 
from  the  caprice  of  the  trustees  (6) ;  but  if  the  settlement  clearly 
give  such  a  discretionary  power,  and  the  trustees  are  willing  to 
exercise  it,  and  no  fraud  be  found,  the  Court  cannot  interfere  to 
compel  the  admission  of  any  particular  creditor  (c). 

14.  If  the  trustees  have  power  of  enlarging  the  time,  and 
advertise  to  that  effect,  but  do  not  exercise  the  power,  and  so 
exclude  a  person  who  desires  to  come  in,  but  could  not  do  so 
before  the  day  named  in  the  deed,  the  creditor  will  be  relieved 
in  equity  {d). 

15.  If  there  be  trustees  for  payment  of  debts  and  legacies,  and 
subject  thereto  upon  trust  for  A.  for  life,  with  remainder  over, 
and  the  Court  has  taken  an  account  of  debts  and  legacies,  and 
declared  A.  entitled  to  the  possession,  who  is  put  into  possession 
accordingly,  it  is  not  competent  for  the  trustees  afterwards  to 
make  an  admission  of  some  further  debt,  and  to  resume  the 
possession  in  order  to  discharge  it  («). 

16.  If  the  debtor  agree,  behind  the  back  of  the  general  credi- 
tors, to  give  an  extra  benefit  to  one  particular  creditor,  such 
agreement  is  a  fraud  upon  the  general  creditors,  and  illegal  and 
void  (/). 

[A  creditors'  deed,  or  composition  deed,  which  some  creditors 
have  been  induced  to  execute  by  means  of  a  secret  bargain  for 
an  additional  payment  to  them,  is  void  as  against  any  creditor 
who  was  not  aware  of  the  bargain  when  he  executed  the  deed  (g), 
even  though  the  payment  be  made  at  the  expense  of  a  third 
party,  and  the  secret  bargain  be  made  after  the  execution  of 
the  deed  by  the  creditor  who  challenges  it,  provided  the  bargain 
be  made  with  the  debtor's  knowledge  (A,). 

17.  By  the  Deeds  of  Arrangement  Act,  1887  {i),  the  expression 


(a)  Field  v.  Donoughmore,  1  Dru. 
&  War.  227  ;  reversing  the  decision 
of  Lord  Plunket,  2  Dru.  &  Walsh, 
630  ;  [Be  Meredith,  29  Ch.  D.  745]. 

(6)  See  Nunn  v.  JVilsmore,  8  T.  R. 
521  ;  Gosser  v.  Radford,  1  De  G.  J. 
&  S.  585. 

(c)  Wain  v.  Egmont,  3  M.  &  K.  445  ; 
Drever  v.  Mawdesley,  16  Sim.  511. 

{d)  JRaworth  v.  Parker,  2  K.  &  J. 


163.     See  ante,  p.  613. 

(e)  Underwood  v.  Hatton,  5  Beav.  36. 

(/)  Mare  v.  Sandford,  1  Giff.  288  ; 
[Godcsholt  V.  Bennett,  2  T.  R.  763]. 

[(g)  Dauglish  v.  Tennent,  2  L.  R. 
Q.  B.  49.] 

[(h)  Ex  parte  Milner,  15  Q.  B.  D. 
(C.A.)  605  ;  Knight  v.  Hunt,  5  Bing. 
432.] 

[(i)  50  &  61  Vict.  c.  57,  s.  4.] 
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"  deed  of  arrangement "  is  to  include  "  any  of  the  following 
instruments,  whether  under  seal  or  not,  made  by,  for,  or  in  respect 
of  the  affairs  of  a  debtor  (a)  for  the  benefit  of  his  creditors  generally 
(otherwise  than  in  pursuance  of  the  law  for  the  time  being  in 
force  relating  to  bankruptcy),  that  is  to  say,  an  assignment  of 
property  (b),  a  deed  of  or  agreement  for  a  composition,"  and 
certain  other  instruments  in  cases  where  creditors  of  a  debtor 
obtain  any  control  over  his  property  or  business.  A  deed  of 
arrangement  is  [to  be  void,  unless  registered  within  seven  clear 
days  after  the  first  execution  thereof  by  the  debtor  or  any  creditor, 
where  the  execution  takes  place  in  England  or  Ireland  (c).  By 
the  Land  Charges  Eegistration  and  Searches  Act,  1888  (d),  it  is 
provided  that  a  register  of  deeds  of  arrangement  is  to  be  kept  at 
the  Land  Eegistry  Office  (e),  and  purchasers  for  value  are  pro- 
tected against  unregistered  deeds  affecting  land  (/).] 

Secondly.  As  to  the  order  of  payment. 

1.  Where  the  trust  is  created  by  will,  the  direction  generally  Creditors  paid 
is  for  payment  of  "  debts  and  legacies."  As  regards  the  ad-  "^  °''°  ^^*  ^^^' 
ministration  of  assets,  creditors  take  precedence  of  legatees;  but 
here,  as  both  take  under  the  will  and  the  testator  has  made  no 
distinction,  it  seems  upon  strict  principle,  as  was  formerly  held, 
that  creditors  and  legatees  ought  to  be  paid  pm-i  passu  {g). 
However,  there  can  be  little  doubt  that  the  testator,  although 
he  may  not  have  explicitly  declared  it,  meant  the  creditors  to 
precede,  and  the  Courts  accordingly  (rather  straining  a  point, 
that  a  man  might  not  "  sin  in  his  grave  ")  have  now  indisputably 
established  that  creditors  shall  have  the  priority  {h). 

[(a)  The  word  "debtor"  means  debtor  the  names  and  addresses  of  all  the 
subject  to  the  Bankruptcy  Acts,  so  creditors  :  Maskelyne  &  Gooke  v.  Smith, 
that  a  deed  of  assignment  executed      (1903)  1  K.  B.  (C.A.)  671.] 


by  a  foreign  debtor  in  the  country  of 
his  domicile,  and  valid  by  the  law  of 
that  country,  does  not  require  regis 


(d)  51  &  52  Vict.  c.  51.] 

(e)  Sect.  7.] 
(/)  Sect.  9.] 


tration    as    against     an     execution  (g)  Hixon  v.    Wyiham,   1   Ch.  Ca. 

creditor  in  respect  of  goods  of  the  248  ;  Gosling  v.  Dorney,  1  Vern.  482  ; 

debtor  in  this  country :   Dulany  v.  Anon.   2   Vern.    133 ;    Powell's    case. 

Merry,  (1901)  1  K.  B.  536.]           '  Nels.   202  ;    Wolestoncroft  v.  Long,  1 

[(6)  The  meaning  of  this  expression  Ch.  Ca.  32 ;  and  see  Walker  v.  Meager, 

is  defined  by  the  Bankruptcy  Act,  2  P.  W.  552. 

1883,  s.  168.  The  Act  does  not  apply  Qi)  Greaves  v.  Powell,  2  Vern.  248  ; 
to  arrangements  made  by  limited  302,  Raithby's  ed.  ;  Bradgate  v.  Bid- 
companies  :  Be  Bileys,  Limited,  (1903)  lington,  Mose.  56  ;  1  Eq.  Ca.  Ab.  141, 
2  Ch.  590.]  pi.  3  ;  Walker  v.  Meager,  2  P.  W.  550  ; 

[(c)  Sect.  5.     The  deed  is  not  void  Martin  v.  Hooper,  Rep.  t.  Hardwicke, 

because  the  affidavit  of  the  debtor,  by  Ridg.  209 ;    Whitton  v.  Lloyd,  1 

required  by  s.  6,  sub-s.  1,  to  be  filed  Ch.  Ca.  275  ;  Foly'scase,  2  Freem.  49  ; 

upon  registration,  does  not   contain  Kidney  v.  Goussmdker,  12  Ves.  154, 


616 


TRtrSTEES    FOE    PAYMENT    OF    DEBTS 


[oh.  XX.  S.  3 


All  creditors 
to  be  paid 
pari  passu. 


Specialty 
creditors. 


Case  of  trustee 
being  also 
executor. 


2.  As  amongst  the  creditors  themselves,  the  Court  acts  upon 
the  well-known  principle  that  "equality  is  equity,"  and,  there- 
fore, whether  the  trust  be  created  by  deed  (a)  or  will  (b),  the 
specialty  debts,  in  the  absence  of  express  directions  to  the  contrary, 
will  have  no  advantage  over  simple  contract  debts,  but  all  will 
be  paid  in  rateable  proportions ;  and,  of  course,  the  trustees  will 
not  be  allowed  to  break  in  upon  the  rule  of  equality  by  first 
discharging  their  own  debts  (c). 

3.  It  was  formerly  ruled,  that  where  a  testator  charged  his 
freehold  estates  with  debts,  and  the  estate,  subject  to  the  charge, 
descended  to  the  heir,  the  specialty  creditor  had  precedence,  for 
it  was  argued  that  he  had  his  remedy  at  law  against  the  heir 
independently  of  the  will,  and  therefore  ought  not  to  be  put  on 
a  level  with  those  taking  under  the  will  (d).  The  answer  is, 
that  the  specialty  creditor  has  no  lien  upon  the  estate,  but  can 
only  recover  the  debt  from  the  heir  personally  to  the  extent  of 
the  assets  descended.  If  the  estate  be  subject  to  the  charge, 
the  heir  takes  not  beneficially,  but  only  as  trustee,  and  then 
there  are  no  legal  assets  in  consideration  of  equity,  and  the 
bond  creditor  may  be  enjoined  from  pursuing  his  legal  right. 
And  on  these  grounds  it  was  decided  that  specialty  debts  are  not 
entitled  to  a  preference  (e). 

4.  It  was  also  thought  at  one  time,  that  if  the  estate  charged 
with  the  debts  was  to  be  administered  by  the  executor,  the  testator 
must  have  meant  that  the  executor  should,  as  in  his  executorial 
capacity,  observe  the  legal  priorities  (/) ;  however,  there  was  no 
reason,  in  fact,  why  the  characters  of  trustee  and  executor  should 
not  be  united  in  the  same  person  without  confusion,  and  so  it  has 
since  been  determined  (g).  But  where  the  trust  was  expressly  to 
pay  the  settlor's  debts  "according  to  their  priority,  nature,  and 


per  Sir  W.  Grant]  Peter  v.  Bruen, 
cited  2  P.  W.  551  ;  Lloyd  v.  Williams, 
2  Atk.  Ill,  per  Lord  Hardwioke. 

(a)  Wolestoncroft  v.  Long,  1  Ch.  Ca. 
32  ;  Hamilton  v.  Houghton,  2  Blighj 
187,  per  Lord  Eldon ;  Gliild  v.  Stephens, 
1  Vern.  101. 

(6)  Wolestoncroft  v.  Long,  1  Ch.  Ca. 
32  ;  Anon.  2  Ch.  Ca.  54. 

(c)  Anon.  2  Ch.  Ca.  54. 

(rf)  Fremoult  v.  Dedire,  1  P.  "W. 
429  ;  Young  v.  Dennett,  2  Dick.  452  ; 
Blatcli  V.  Wilder,  1  Atk.  420 ;  Allan 
V.  Heher,  Str.  1270 ;  S.  C.  1  W.  Bl. 
22  ;  and  see  Phmhet  v.  Penson,  2  Atk. 
290 ;  [Velany  v.  Delany,  ]  5  L.  R.  Ir.  55]. 

(e)  Shipliard    v.    Lutvndge,   8   Ves. 


26  ;  Pope  v.  Gwyn,  cited  lb.  28,  note  ; 
Bailey  v.  Ekins,  7  Ves.  319  ;  Batson  v. 
Lindegreen,  2  B.  C.  C.  94  ;  Hargrave 
V.  Tindal,  cited  Newton  v.  Bennet,  1 
B.  C.  C.  136,  note. 

(/)  Girling  v.  Lee,  1  Vern.  63  ; 
Cutterback  v.  Smith,  Prec.  Ch.  127  ; 
Bickham  v.  Freeman,  lb.  136 ;  Masham 
V.  Harding,  Bunb.  339 ;  Foly's  case, 
2  Freem.  49 ;  [Delany  v.  Delany,  15 
L.  R.  Ir.  55]. 

(g)  Prowse  v.  Abingdon,  1  Atk.  482  ; 
Neioton  v.  Bennet,  1  B.  C.  C.  135  ; 
Silk  V.  Prime,  lb.  138,  note,  /S'.  C.  1 
Dick.  384  ;  Lewin  v.  Okeley,  2  Atk. 
50  ;  Barker  v.  Boucher,  1  B.  C.  C.  140 
note. 
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specialty,"  a  bond  debt  with  interest  was  payable  before  a  simple 
contract  debt  (a).     But  now,  since  the  Administration  of  Estates  Hinde  Palmer's 
Act,  1869  (32  &  33  Vict.  c.  46),  all  debts  of  persons  who  may  ■^°*" 
have  died  on  or  after  1st  January,  1870,  are  T^ajaMe  pari-passu. 

5.  If  there  be  a  remnant  of  unclaimed  dividends  left  in  the  Unclaimed 
hands  of  the  trustees,  it  does  not  belong  to  the  trustees  for  their 
own  benefit,  but  will  be  divisible  amongst  the  unpaid  creditors 
who  do  claim  (6). 

Thirdly.    As  to  allowance  of  interest. 

IntBrcst  not 

1.  Whether  the  trust  be  created  by  deed  (c),  or  will  {d),  and  allowed  on 
though  the  fund  has  been  making  interest  {e),  the  trustees  will  ^^^^  contract 
not  be  justified  in  paying  interest  upon  simple  contract  debts  not 

carrying  interest ;  and  a  fortiori,  this  is  the  case  where  interest 

is  expressly  directed  as  to  some  particular  debts  (/).     Where  the 

trust  was  hy  deed,  but  the  creditors  had  not  been  made  parties, 

Lord  Eldon  observed :  "  The  mere  direction  to  pay  a  debt  does 

not  infer  either  contract  or  trust  to  pay  interest  upon  debts  by 

simple  contract.     As  to  co7itract,  the  creditors  did  not  execute 

the  deed,  and  there  was  nothing  to  prevent  their  suing  the  debtor 

after   the    execution ;    and    no    consideration   was   given   to   the 

debtor  by   charging  the  land  and  discharging  the  person"  (g)- 

Even  where  the  debts  did  in  their  nature  carry  interest,  and  the 

direction  in  a  will  was  to  pay  "the  debts  owing  by  the  testatrix's 

brother  at  the  time  of  his  death,"  but  forty  years  had  elapsed 

since  the  death  of  the  brother,  so  that  the  interest  if  allowed 

would  have  amounted  to  more  than  double  the  principal,  the 

Court  thought  the  direction  could   not   have  been  intended  to 

include  interest  as  well  as  principal  (h). 

o    Ti.  .   J    1        T      J     A 1  •  ^1.   ^   „  -i;  The  trust  deed 

2.  it  was   once   suggested  by  Lord  Abinger  that     it  a  man  ^g^^  ^q^  ^aj^g 

execute  a  trust  of  a  term  for  the  benefit  of  his  creditors,  the  deed  *e  debts 

.  specialties. 

makes  them  mortgagees  tf  they  execute  it,  and  so  gives  them  a  right 

{a)  Passingham  v.  Selby,  2  Coll.  405.  ford,  2  Ves.  588,  per  Lord  Hardwicke  ; 

(6)  Wild  V.  Banning,  12  Jur.  N.S.  and  see  Tait  v.  Northwick,  4  Ves.  816. 

464.  Bothomly  v.   Fairfax,  1   P.  W.  334, 

(c)  Hamilton  v.  Houghton,  2  Bligh,  note  ;  Maxwell  v.  Wettenhall,  2  P.  W. 
169,  see   186 ;    Car  v.  Burlington,  1  26,  ed.  by  Cox,  are  overruled. 

P.  W.  228,  as  corrected  in  Cox's  ed.  ;  (e)  Hhirley  v.  Ferrers,  1  B.  C.  C.  41  ; 

Barwell  v.  Parker,  2  Ves.  364  ;  Shirley  but  see  Pearce  v.  Slocombe,  3  Y.  &  C. 

V.  Ferrers,  1  B.  C.  C.  41  ;    and  see  84. 

Stewart  v.  Noble,  Vern.  &  Scriv.  536  ;  (/)  Jenkins  v.  Perry,  3  Y.  &  C.  178. 

Oreuze  v.  Hunter,  2  Ves.  jun.    165  ;  (g)  Hamilton  v.  Houghton,  2  Bligh, 

S.  C.  4  B.  C.  C.  319.  186 ;  and  see  Barwell  v.  Parker,  2  Ve.s. 

(d)  Lloyd  V.  Williams,  2  Atk.  108  ;  364  ;  Bath  v.  Bradford,  lb.  588. 
Stewart  v.  Noble,  Vern.  &  Scriv.  528  ;  (A)  Askew  v.  Thomson,  4  K.  &  J. 
Dolman  v.  Pritman,  3  Ch.  Kep.  64  ;  620. 

Nels.  136  ;  Freeni.  133  ;  Bath  v.  Brad- 
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Pearce  v. 
Slooombe. 


Creditors  may 
stipulate  for 
interest. 


Specialty  debts. 


to  interest "  (a) ;  and  it  was  held  in  some  old  authorities,  that  even 
in  a  deed  to  which  the  creditors  were  not  pa7'ties,  or  in  a  trust 
created  hy  will  for  payment  of  debts,  the  creditors  were  to  be 
regarded  as  mortgagees,  and  were  entitled  to  interest  (b) ;  but  the 
doctrine  in  the  latter  cases  has  long  since  been  overthrown,  and 
it  is  apprehended  that  the  distinction  taken  by  the  Chief  Baron 
cannot  at  the  present  day  be  supported  (c).  Again,  it  was  said 
by  Lord  Hardwicke  that  "  if  a  man  hy  deed  in  his  life  creates  a 
trust  for  payment  of  his  debts,  annexes  a  schedule  of  some  debts, 
and  creates  a  trust  term  for  the  payment,  as  that  is  in  the  nature 
of  a  specialty,  it  will  make  these,  though  simple  contract  debts, 
carry  interest"  {d).  But  this  dictum  also  is  not  in  conformity 
with  the  law  as  now  established,  and  cannot  be  maintained  (e). 

3.  But  where  A.  and  B.  assigned  their  joint  -property  to  C,  D., 
and  E.  upon  trust,  in  the  first  place  to  pay  the  joint  debts  at  the 
expiration  of  a  year  from  the  date  of  the  assignment,  and  then  as 
to  a  moiety  to  pay  the  separate  debts  of  A.,  and  at  the  end  of  a 
year  sufficient  assets  were  realised  to  have  discharged  the  joint 
debts,  but  the  money,  instead  of  being  so  applied,  was  invested  in 
the  funds  and  the  interest  accumulated,  it  was  held,  that  as  the 
fund  applicable  to  the  payment  of  the  joint  debts  had  been  making 
interest  from  the  time  the  debts  should  have  been  paid,  the  joint 
creditors,  though  on  simple  contract,  were  entitled  to  interest  at 
4  per  cent,  before  the  separate  creditors  were  paid  their  principal. 
The  separate  creditors  would  otherwise  try  to  impede  the  general 
settlement,  in  order  that,  in  the  meantime,  they  might  enjoy  the 
interest  from  the  joint  creditors'  fund  (/). 

4.  The  creditors  may  stipulate  for  payment  of  interest,  or  the 
settlor,  if  so  minded,  may  insert  such  a  direction  {g).  But  a  trust 
for  payment  of  specialty  and  simple  contract  debts  and  all  interest 
thereof,  will  not  amount  to  such  a  direction,  but  the  words  will  be 
taken  to  have  reference  to  the  debts  carrying  interest  of  their 
own  nature  {h). 

5.  Specialty  debts,  though  actually  released  by  a  creditors'  deed 


(a)  Jenkins  v.  Perry,  3  Y.  &  C.  183. 

(6)  Maxwell  v.  Wettenhall,  2  P.  "W. 
27  ;  Gar  v.  Burlington,  1  P.  W.  229. 

(c)  Barwell  v.  Parker,  2  Ves.  364. 
It  must  be  borne  in  mind,  however, 
that  the  practice  of  the  Court  in 
the  Chancery  Division  gives  simple 
contract  creditors  a  right  to  interest 
from  the  date  of  the  decree  out  of  any 
surplus  assets  after  paying  all  debts, 
and  the  interest  of  such  as  by  law 


carry  interest ;  see  Rules  of  Supreme 
Court,  Ord.  55,  R.  63. 

(d)  Barwell  v.  Parker,  2  Ves.  364. 

(e)  Stone  v.  Van  Heythuysen,  Kay, 
721  ;  Clowes  v.  Waters,  16  Jur. 
632. 

(/)  Pearce  v.  Slocomhe,  3  Y.  &  C.  84 

(g)  See  Bath  v.   Bradford,   2   Ves. 

588  ;    Barwell    v.    Parker,    lb.    364 " 

Stewart  v.  Noble,  Vern.  &  Scriv.  536.  • 

(h)  Tail  V.  Northwick,  4  Ves.  816.  ' 
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will  carry  interest  up  to  the  time  of  payment.  It  might  be  urged, 
indeed,  that  as  regards  specialty  debts,  the  amount  of  the  debt  is 
the  principal  and  interest,  and  therefore  in  a  trust  for  payment 
of  debts  interest  as  well  as  principal  must  be  taken  into  calcula- 
tion to  ascertain  what  the  debt  is  at  the  date  of  the  deed  or  the 
death  of  the  testator ;  but  that  interest  ought  not  to  run  beyond 
the  date  of  the  trust  deed  or  the  death  of  the  testator,  for  that 
principal  and  interest  together  are  then  regarded  as  one  sum,  not 
as  a  debt,  but  the  claim  of  a  cestui  que  trust.  And  some  principle 
of  this  kind  appears  to  have  been  acted  upon  in  the  case  of 
Car  V.  Burlington  (a),  where  a  person  vested  estates  in  trustees 
upon  trust  to  pay  all  such  debts  as  he  should  owe  at  his  death, 
and  the  Court  directed  the  master  to  calculate  interest  on  such  of 
the  debts  as  carried  interest  up  to  the  death  of  the  settlor ;  but  the 
master  was  not  to  carry  on  any  interest  on  any  security  beyond 
the  settlor's  decease,  but  in  case  there  were  assets  to  pay  the 
simple  contract  debts  as  well  as  the  specialty  debts,  the  question 
of  ulterior  interest  was  reserved.  At  the  present  day,  however, 
the  rule  is  to  consider  the  specialty  debt  as  subsisting  up  to  the 
time  of  payment,  i.e.  to  calculate  interest  on  the  principal,  not 
only  up  to  the  date  of  the  deed  or  the  death  of  the  testator,  but 
up  to  the  day  of  payment  (b). 

6.  Bond  creditors,  it  must  be  observed,  will  in  no  case  be  Bond  creditors 
entitled  to  receive  more  for  principal  and  interest  than  the  interest  beyond 
amount  of  the  penalty  (c).  ^^^  penalty. 

(a)  1  P.  W.  228,  as   corrected  in  (c)  Hughes  v.    Wynne,  1  M.  &   K. 

Cox's  ed.  from  Reg.  Lib.  20  ;    Anon.    1    Salk.    154  ;    Clowes  v. 

(5)  Batemanv.  Margerison,  16  Beav.  Waters,  16  Jur.  632. 
477. 
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THE   DUTIES   OF   TRUSTEES   OF   CHARITIES 


Charities  by 
Charter. 


Visitor. 


Jurisdiction  of 
the  Court  over 
corporate  bodies. 


1.  Charities  may  either  be  established  by  charter,  as  eleemosy- 
nary corporations,  or  may  be  placed  uuder  the  management  of 
individual  trustees. 

2.  Before  entering  upon  the  duties  of  trustees  for  charities,  it 
may  be  proper  to  introduce  a  few  preliminary  remarks  upon  the 
subject  of  the  Court's  (a)  jurisdiction  over  charities  established 
by  charter. 

3.  On  the  institution  of  such  a  charity  a  visitatorial  jurisdiction 
arises  of  common  right  to  the  founder  (whether  the  Crown  or  a 
private  person),  or  to  those  whom  the  founder  has  substituted  in 
the  place  of  himself  (b) ;  and  the  office  of  visitor  is  to  hear  and 
determine  all  differences  of  the  members  of  the  society  amongst 
themselves,  and  generally  to  superintend  the  internal  government 
of  the  body,  and  to  see  that  all  rules  and  orders  of  the  corpora- 
tion are  observed  (c).  The  visitor  must  take  as  his  guide  the 
statutes  originally  propounded  by  the  founder  {d) ;  but  so  long 
as  he  does  not  exceed  his  proper  province,  his  decision  is  final, 
and  cannot  be  questioned  by  way  of  appeal  (e). 

4.  With  this  visitatorial  power  the  Court  has  nothing  to  do: 
it  is  only  as  respects  the  administration  of  the  corporate  property 
that  equity  assumes  to  itself  any  right  of  interference  (/). 


[(o)  By  the  Judicature  Act,  1873 
(36  &  37  Vict.  0.  66),  s.  34,  causes  and 
matters  for  the  execution  of  charit- 
able trusts  are  to  be  assigned  to  the 
Chancery  Division  of  the  High  Court 
of  Justice.] 

(6)  Eden  v.  Foster,  2  P.  W.  326, 
resolved  ;  Attorney-General  v.  Gaunt, 
3  Sw.  148. 

(c)  See  Philips  v.  Bury,  Skin.  478  ; 
Attorney -General  v.  Crook,  1  Keen, 
126  ;  Attorney-General  v.  ArchbisJiop 
of  York,  2  R.  &  M.  468 ;  Ee  Birming- 
ham School,  Gilb.  Eq.  Rep.  180,  181. 


(d)  Green  v.  Butherforth,  1  Ves.  469, 
per  Sir  J.  Strange  ;  Id.  472,  per  Lord 
Hardwicke. 

(e)  St.  John's  College,  Gamhndge 
V.  Todington,  1  Burr.  200,  per  Lord 
Mansfield  ;  Attorney-General  v.  Lock, 
3  Atk.  165,  per  Lord  Hardwicke ; 
Attorney-General  v.  The  Master  of 
Catherine  Hall,  Cambridge,  Jac.  392, 
pier  Lord  Eldon. 

(/)  See  the  observations  of  Lord 
Commissioner  Byre  in  A  ttorney-Oeneral 
V.  The  Governors  of  the  Foundling 
Hospital,  2  Ves.  jun.  47.     But  Chief 
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5.  Upon  the  ground  of  this  distinction  between  the  visitatorial  Informal 
power  and  the  management  of  the  revenue,  an  information  for  ^  *°  ^°°' 
the  removal    of  governors  or   other  corporators,   as   having   been 
irregularly  appointed,  would  be   dismissed  with   costs  (a) ;    but  Mal-adminis- 
wherever  the   administration  of   the  property  by  the  governors  *'''^*i°°- 
can  be  shown  to  have  a   tendency  to  pervert  the  end  of  the 
institution,  the  Court  will  immediately  interpose,  and  put  a  stop 

to  such  wrongful  application  (&). 

6.  An  estate  newly  bestowed  upon  an  old  corporation  is  not  to  How  property 
be  regarded  in  the  same  light  as  property  with  which  the  charity  affeoted'by°the 

was  originally  endowed.     The  visitatorial  power  is  forum  domes-  visitatorial 

°  .      .  s:  J  power. 

timm — the  private  jurisdiction  of  the  founder ;  and  the  new  gift 

will  not  be  made  subject  to  it,  unless  the  will  of  the  donor  be 
either  actually  expressed  to  that  effect,  or  is  to  be  collected  by 
necessary  implication  (c).  If  a  legal  or  equitable  interest  be 
given  to  a  body  corporate,  and  no  special  purpose  be  declared, 
the  donor  has  plainly  implied  that  the  estate  shall  be  under  the 
general  statutes  and  rules  of  the  society,  and  be  regulated  in  the 
same  manner  as  the  rest  of  their  property  {d) :  but  if  a  particular 
and  special  trust  be  annexed  to  the  gift,  that  excludes  the  visita- 
torial power  of  the  original  founder :  and  the  Court,  viewing  the 
corporation  in  the  light  of  an  ordinary  trustee,  will  determine 
all  the  same  questions  as  would  have  fallen  under  its  jurisdiction 
had  the  administration  of  the  fund  been  intrusted  to  the  hands 
of  individuals  («).     [Where  a  charity  is  supported  by  voluntary 

Baron  Richards  once  observed,  he  had  Rochester,  7  Hare,  532;  Attorney- 
been  of  counsel  in  the  Foundling  General  v.  Dixie,  13  Ves.  519  ;  Attor- 
Hospital  case,  and  he  remembered  ney-General  v.  Middleton,  2  Ves.  327, 
some  of  the  first  men  of  the  bar  were  see  330  ;  Attorney-General  v.  Dulwich 
not  satisfied  with  the  decision  :  Re  College,  4  Beav.  255  ;  Attorney-General 
Chertsey  Market,  6  Price,  272.  See  v.  Magdalen  College,  Oxford,  10  Beav. 
also  the  observations  of  Lord  Hard-  402  ;  Attorney-General  v.  Corporation 
wicke  in  Attorney-General  v.  Lock,  3  of  Bedford,  2  Ves.  505  ;  Re  Bedford 
Atk.  165  ;  and  see  upon  this  subject  Charity,  5  Sim.  578. 
geneTsJlj  Ex  parte  Be7-Jchampstead  Free  (b)  See  Attorney-General  v.  St  Cross 
Sdwol,  2  V.  &  B.  138 ;  The  Poor  of  Hospital,  17  Beav.  435 ;  Attorney- 
Chelmsford  v.  Midway,  Duke,  83  ;  General  v.  Tlie  Governors  of  the  Found- 
Attorney-General  v.  Earl  of  Clarendon,  ling  Hospital,  2  Ves.  jun.  48  ;  Attorney- 
17  Ves.  499 ;  Eden  v.  Foster,  2  P.  W.  General  v.  Earl  of  Clarendon,  17  Ves. 
326 ;  Attorney-Oeneraly.  Dixie,  13  Ves.  499. 

533,  539  ;  Attorney-General  v.  Corpora-  (c)  Green  v.  Rutherforth,  I  Ves.  sen. 

tion  of  Bedford,  2  Ves.  505  ;    5  Sim.  472,  per  Lord  Hardwicke. 

578;    Attorney  -  General    v.    Browne's  (d)  Id.  473,  ^cr  eundem;  Ex  parte 

Hospital,    17    Sim.    137 ;     Attorney-  Inge,    2    R.    &    M.    596,   per    Lord 

General  v.  Dedham  School,  23  Beav.  Brougham  ;  Attorney-General  v.  Glare 

350  ;  Daugars  v.  Rivaz,  28  Beav.  233.  Hall,  3  Atk.  675,  per  Lord  Hardwicke. 

(a)    Attorney  -  General    v.    Earl  of  (e)  Green  v.  Rutherforth,  1  Ves.  sen. 

Clarendon,    17    Ves.    491,    see    498 ;  462. 
Whiston    V.    Dean    and    Cliapter    of 
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Private  founda- 
tion with  a 
charter. 


Cases  where  the 
visitatorial  power 
may  be  exercised 
by  the  Lord 
Chancellor, 


Fund  must  be 
applied  to  the 
charity  pre- 
scribed. 


subscriptions,  those  intrusted  with  the  money  must,  pnynd  facie, 
be  deemed  to  have  implied  authority  on  behalf  of  the  donors  to 
declare  the  trusts  by  deed,  and  the  deed,  until  set  aside  or  recti- 
fied, must  be  treated  as  decisive  of  the  trusts  (a).] 

7.  Where  a  private  person  founds  a  charity,  and  then  the 
Crown  grants  a  charter,  the  presumption  is  that  the  Crown 
meant  to  carry  out  the  founder's  intentions,  and  the  jurisdiction 
of  the  Court  which  existed  before  will  be  continued  (6). 

8.  Even  the  visitatorial  power  may,  under  particular  circum- 
stances, and  in  a  special  manner,  be  exercised  by  the  Lord  Chan- 
cellor ;  for  the  Crown  may  be  visitor  by  the  terms  of  the  founda- 
tion ;  and,  if  the  heir  of  the  founder  cannot  be  discovered  (c),  or 
become  lunatic  {d),  the  visitatorial  power,  rather  than  that  the 
corporation  should  not  be  visited  at  all,  will  result  to  the  Crown. 
And  while  in  civil  corporations  the  Crown  is  visitor  through 
[the  High  Court  of  Justice  (e)]  (for  corporate  bodies,  which 
respect  the  public  policy  of  the  country  and  the  administration 
of  justice,  are  necessarily  better  regulated  under  the  superin- 
tendence of  a  Court  of  Law),  yet,  as  regards  eleemosyiiary  cor- 
porations, the  Crown's  visitatorial  power  is  committed  to  the 
Lord  Chancellor,  as  in  matters  of  charity  the  more  appropriate 
supervisor  (/).  And  the  mode  of  application  to  the  Lord  Chan- 
cellor in  these  cases  is  by  petition  to  the  Great  Seal  (g). 

We  now  proceed  to  the  consideration  of  the  duties  of  trustees 
of  charities. 

9.  It  is  of  course  imposed  upon  the  trustees,  whether  individuals 
or  a  corporation,  not  to  convert  the  charity  fund  to  other  uses 
than  according  to  the  intent  of  the  founder  or  donor,  so  long  as 


[(a)  Attorney-General  v.  Mathieson, 
(1907)  2  Ch.  (O.A.)  383.] 

(J)  Attorney  -  General  v.  Dedham 
School,  23  Beav.  350. 

(c)  Ex  parte  Wrangham,  2  Ves.  jun. 
609 ;  Attorney  -  General  v.  Earl  of 
Clarendon,  17  Ves.  498,  per  Sir  W. 
Grant;  Attorney-General  v.  Black,  11 
Ves.  191  ;  Case  of  Queens'  College, 
Cambridge,  Jac.  1. 

(d)  Attorney  -  General  v.  Dixie,  13 
Ves.  519,  see  533. 

[(e)  This  visitatorial  power  was 
formerly  exercised  through  the  Court 
of  Queen's  Bench,  but  by  the  Judica- 
ture Act,  1873  (36  &  37  Vict.  c.  66), 
the  jurisdiction  of  the  Court  of 
Queen's  Bench  was  transferred  to  the 
High  Court  of  Justice,  and  hy  a.  34  of 


that  Act,  matters  which  were  formerly 
within  the  exclusive  cognisance  of  the 
Court  of  Queen's  Bench  were  assigned 
to  the  Queen's  Bench  Division  of  the 
Court.] 

(/)  Rex  V.  St  Catherine's  Hall,  4 
T.  R.  233,  see  244  ;  and  see  Ex  parte 
WranglMm,  2  Ves.  jun.  619.  [By  36 
&  37  Vict.  c.  66,  s.  17,  the  visitatorial 
jurisdiction  of  the  Lord  Chancellor  is 
reserved  to  him,  and  is  not  transferred 
to  the  High  Court  of  Justice  or  the 
Court  of  Appeal.] 

(a)  See  the  cases  cited  in  notes  (c) 
and  (rf) ;  and  Ex  parte  Inge,  2  R.  &  M. 
594 ;  Be  Queens'  College,  Camlridge, 
5  Russ.  54 ;  Re  University  College, 
Oxford,  2  Ph,  521, 
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those  uses  are  capable  of  execution  (a).  Thus  if  a  gift  be  to 
find  a  preacher  in  Dale,  it  would  be  a  breach  of  trust  to  provide 
one  in  Sale ;  if  it  be  to  find  a  preacher,  it  would  be  a  breach  of 
trust  to  apply  it  to  the  poor  (h) :  if  the  trust  be  for  the  poor  of  0., 
it  would  be  a  breach  of  trust  to  extend  it  to  other  parishes  (c) : 
if  the  trust  be  to  repair  a  chapel,  the  rents  must  not  be  mixed 
up  with  the  poor-rate  for  parochial  purposes  (d) :  if  a  fund  be 
raised  for  erecting  a  hospital,  it  cannot  be  diverted  to  lighting, 
paving,  and  cleansing  the  town  (e). 

10.  A  chapel  was  granted  to  the  trustees  of  a  school  for  the  use  Chapel  for  school, 
and  benefit  of  the  said  school,  and  though  the  inhabitants  of  the 

hamlet  had  been  long  accustomed  to  attend  divine  service  in  the 
chapel,  it  was  held  that,  as  the  chapel  was  for  the  exclusive  benefit 
of  the  school,  the  trustees  had  no  power  to  apply  the  revenues  of 
the  charity  towards  enlarging  the  chapel  for  the  better  accommo- 
dation of  the  inhabitants  (/). 

11.  The  trustees  for  maintaining  a  chapel  had  pulled  down  the  Chapel  pulled 
edifice,  converted  the  burial  ground  to  profane  purposes,  carried   °^^"' 

the  bell  to  the  market-place,  put  the  pews  in  the  parish  church, 
and  employed  the  stones  of  the  chapel  for  repairing  a  bridge. 
Sir  T.  Plumer  said :  "  It  was  an  enormous  breach  of  trust,  and  such 
as  could  not  have  been  expected  in  a  Christian  country  " ;  and 
directed  an  inquiry  what  emoluments  had  come  to  the  hands  of 
the  trustees  on  account  of  the  breach  of  trust,  and  what  would  be 
the  expense  of  restoring  the  chapel  to  the  state  in  which  it  stood 
at  the  time  of  its  destruction  (g). 

12.  A  fund  in  aid  and  relief  of  "poor  citizens  who  often  were  Charity  in  aid 
grievously  burdened  by  the  imposts  and  taxes  of  the  city "  was  °  '*  ^'' 
held  not  to  be  applicable  to  the  payment  of  rates  and  other 
expenses  of  the  city  that  would  otherwise  have  been  raised  by 

public  levies  and  impositions ;  nor  to  be  distributable  to  such  of 
the  poor  as  received  parish  relief,  for  that  would  be  so  much  in 

(a)  See  Attorney-Oeneral  v.   Sher-  v.  Goldsmith's  Company,  lb.  292  ;  and 

borne  School,  18  Beav.  256  ;  Attorney-  see  Wivelescom  case,  Duke,  94 
General   v.    Calvert,  23    Beav.    248 ;  (c)   Attorney- General  v.   Brandreth, 

Attorney  -  General    v.    Corporation    of  1  Y.  &  C.  C.  C.  200. 
Eochester,  5  De  G.  M.  &  G.  797  ;  Be  (d)  Attorney-General  v.    Vivian,   1 

Stafford  Cliarities,  25  Beav.  28  ;  At-  Russ.  226,  see  237. 
torney-General  v.  Boucherett,  25  Beav.  (e)  Attorney-General  v.  Kell,  2  Beav. 

116 ;    Attorney-General  v.   Gould,  28  575. 

Beav.  485  ;  Ward  v.  Hipwell,  3  GiflF.  (/)  Attorney  -  General  v.    Earl  of 

547 ;  and  see  post,  p.  627,  cases  cited  Mansfield,  2  Buss.  501. 
in  note  (c).  (g)  Ex  parte    Greenlwuse,   1    Mad. 

(6)  Duke,  161  ;  Attorney- General  v.  92  ;  reversed  on  technical  grounds,  1 

Newbury    Corporation,    G.    P.    Coop.  Bligh,  N.S.  17, 
Oases,  1837-38,  72 ;   Attorney-General 
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•  aid  of  the  ratepayers;  but  ought  to  have  been  administered  for 
the  exclusive  benefit  of  the  poor  (a). 
Poor  of  a  pariah.  13.  Where  a  trust  is  created  for  the  " poor  of  a  parish,"  it  was 
for  a  long  time  doubted  what  class  of  persons  was  entitled  to  the 
benefit.  Lord  Eldon  thought  that  the  fund  should  be  adminis- 
tered without  reference  to  parochial  relief;  for  assistance  might 
be  given  to  a  pauper  without  exonerating  the  rich  from  their 
usual  contribution  to  the  rates — to  the  relief,  which  the  law  had 
provided,  further  relief  might  be  added,  which  the  parish  was 
not  bound  to  afford  (&):  besides  the  appropriation  of  the  fund 
to  the  poor  not  in  receipt  of  parochial  relief  might  still  have  the 
effect  of  conferring  a  benefit  on  the  rich ;  for  persons  who  could 
not  otherwise  havC;  maintained  themselves  might,  by  means  of 
the  charity,  be  prevented  from  seeking  assistance  from  the 
rate  (c).  However,  it  has  been  determined  in  several  cases,  and 
seems,  therefore,  to  be  now  settled,  that  the  charity  must  be 
confined  to  those  not  in  receipt  of  parochial  relief  (d)  (1). 

(a)  Attorney-General  v.  Corporation  395  ;  Attorney-General  v.    Wilkinson, 

of  Eveter,  2  Russ.  45  ;  S.  C.  Z  Euss.  1    Beav.    372  ;    Attorney- General    v. 

395  ;  and  see  Attorney-General  v.  Wil-  Bovill,  M.  E.  1st  July,  1839.     But  see 

hinson,  1  Beav.  372  ;  Attorney-General  Attorney-General  v.  Bovill,  1  Ph.  768, 

V.  Bovill,  1  Ph.  762  ;  Attorney-General  where  Lord  Cottenham  is  reported  to 

V.  Blizard,  21  Beav.  233.     [As  to  a  have  said,  "I  am  inclined  to  think  that 

gift    for     a     "  medical    charity    or  the  right  course  is,  to  administer  the 

charities "  being  limited  to  charities  charity,  and  leave  to  chance  to  what 

within  the  jurisdiction,  see -Be  Mirrfecs  extent  it  may  operate  to  the  relief  of 

C7iari%,  (1910)  1  Ch.  163.]  the  poor-rates."    The  decree,  however, 

(6)  Attorney-General  v.   Corporation  seems  in  the  main  to  be  in  accordance 

of  Exeter,  2  Euss.  51-54.  with  the  previous  decisions;  and  see 

(c)  See  S.  C.  3  Russ.  397.  Attorney-General  v.  Blimrd,  21  Beav. 

(d)  Attorney-General  v.  Corporation  233. 
of  Exeter,  2  Russ.  47  ;  S.  C.  3  Russ. 


Poor  Relief  Act,        (1)  As  io  parish  property ;  by  the  effect  of  the  decisions  on  59  Geo.  3.  c.  12, 
1819.  s.  17,  all  hereditaments  belonging  to  the  parish  at  the  time  of  the  Act,  or 

subsequently  acquired,  whether  for  a  chattel  {Alderman  v.  Neate,  4  M.  &  W. 
704)  or  freehold  interest,  and  though  originally  conveyed  to  express  trustees 
for  parish  purposes,  if  it  be  lanknown  or  uncertain  in  whom  the  legal  estate  is 
vested  {I)oe  v.  Riley,  10  B.  &  C.  885  ;  and  see  Churchwardens  of  Deptford  v. 
SIcetchley,  8  Q.  B.  394),  or  generally  where  it  is  unascertained  in  whom  the 
legal  estate  is  outstanding,  but  the  parish  have  exercised  all  the  rights  of 
ownership,  and  the  property  belongs  to  them  in  the  popular  sense  (Doe  v.  Terry, 
4  Ad.  &  Ell.  274  ;  Doe  v.  Cochell,  lb.  478),  were  transferred  to  the  church- 
wardens and  overseers  of  the  parish,  not  indeed  as  a  corporation  and  having  a 
common  seal  {Ex  parte  Annesley,  2  Y.  &  C  350),  but  as  persons  taking,  oy 
parliamentary  succession,  in  the  nature  of  a  corporation  {Smith  v.  Adkins, 
8  M.  &  W.  362). 

The  Act  does  not  extend  to  copyholds  {Attorney-General  v.  Lewin,  8  Sim. 
366  ;  Be  Paddington  Charities,  lb.  629),  nor  to  freeholds  of  which  the  trusts 
are  not  exclusively  for  the  parish,  but  also  embraces  other  objects  {Allason  v. 
Stark,  9  Ad.  &  Ell.  255;  Attorney  -  General  v.  Levdn,  8  Sim.  366;  Be  Pad- 
dington Charities,  lb.  629) ;  nor  to  lands  vested  in  existing  trustees,  and  who 
are  actually  in  discharge  of  their  duties  in  that  character  {Churchwardens  of 
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14.  If  land  or  money  be  given  for  maintaining  "  the  worship  0/ Trust  for  main- 
God"  (a),  or  the  promotion  of  "  Godli/  learniiig"  (&),  and  nothing ^^^J?^°f '^*^^^^  „ 
more  is  said,  the  Court  will  execute  the  trust  in  favour  of  the 
established  form  of  religion;  and  dissenters  cannot  be  appointed 

trustees  (c).  But  though  the  trustees  of  a  Church  of  England 
school  must  be  members  of  the  Established  Church,  it  does  not 
follow  that  the  children  of  dissenters  are  not  to  be  admitted  into 
the  school,  or  even  that  the  master  may  not  be  a  dissenter, 
though  the  latter  appointment  could  only  be  justified  by  peculiar 
circumstances  {d).  If  it  be  clearly  expressed  upon  the  deed  or 
will  that  the  purpose  of  the  settlor  is  to  promote  the  maintenance 
of  dissenting  doctrines,  the  Court,  provided  such  doctrines  be 
not  contrary  to  law,  will  execute  the  intention  («).  [Where  the 
charity  is  eleemosynary,  the  religion  of  the  founder  is  not,  as  a 
general  rule,  regarded  (/). 

15.  As  preaching  in  a  black  gown  is  not  illegal,  a  condition  that  [Trusts  relating 
a  black  gown  should  be  used  in  preaching,  attached  to  a  bequest  of  the  Church.] 
for  endowment  of  a   church,  does   not  make   the  gift  void  for 
illegality  (g).     And  a  trust  for  the  purchase  of  advowsons  in 

order  to  provide  for  services  conducted  according  to  the  views  of 
the  section  of  the  Church  of  England  known  as  "  Evangelical,"  was 
held  by  the  Court  of  Appeal  to  be  a  good  charitable  trust  Qi) ;  but 
the  decision  was  reversed  in  the  House  of  Lords  upon  the  ground 
of  the  uncertainty  of  the  terms  of  the  gift  (i).     A  trust  of  an 

(a)  Attorney-General  v.  Pearson,  3  (e)  Attorney-General  v.  Pearson,  3 
Mer.  409.                                                     Mer.  409,  per  Lord  Eldon ;  see  &  G- 

(b)  Re  Ilminster  School,  2  De  G.  &      7  Sim.  290. 

J.  535.  [(f)    Be    Boss's    Charity,   (1897)   2 

(c)  Be  Stafford  Charities,  25  Beav.  Ch.  397  ;  (1899)  1  Ch.  (C.A.)  21,  citing 
28  ;  Be  Ilminster  School,  2  De  G.  &  J.  Attorney-General  v.  Calvert,  23  Beav. 
535  ;  S.  0.  nom.  Baker  v.  Lee,  in  D.  P.  248  ;  and  see  ante,  p.  43.] 

8  H.  L.  Gas.  495  ;  Attorney-General  v.  [{g)  Be  Bobinson,  (1897)  1  Ch.  (C.A.) 

Clifton,  32  Beav.  596.  85.] 

(d)  Attorney-General  v.  Clifton,  32  [(/t)  Be  Hunter,  (1897)  1  Ch.  518  ; 
Beav.  596  ;  [and  see  Attorney-General  (1897)  2  Ch.  (C.A.)  105.] 

V.    Calvert,  23    Beav.   248,   261;    Be  [(i)  Hunter    v.    Attorney  -  General, 

Perry  Almshouses,  (1898)  1  Ch.  391 ;  (1899)  A.  C.  309.  So  a  gift  "fot  such 
(1899)  1  Ch.  (C.A.)  21].  purposes,  civil  or  religious,"  as  the 

Deptford  v.  Sketchley,  8  Q.  B.  394,  overruling  Bumhall  v.  Munt,  lb.  382  ;  and 
see  Gouldsioorth  v.  Knight,  11  M.  &  W.  337).  However,  though  all  the  trusts 
must  be  for  the  parish,  they  may  be  directed  to  some  special  trust,  if  exclu' 
sively  parochial,  as  a  trust  for  aiding  the  church  rates  (Doe  v.  Hiley,  10  B.  &  C. 
885 ;  Doe  v.  Terry,  4  Ad.  &  Ell.  274 ;  and  see  Allason  v.  Stark,  9  Ad.  &  Ell. 
266,  267  ;  Doe  v.  Gockell,  4  Ad.  &  Ell.  478),  or  furnishing  a  poorhouse  {Alder- 
man v.  Neate,  4  M.  &  W.  704),  or  for  the  relief  of  the  poor  of  the  parish, 
whether  the  objects  of  the  charity  be  or  be  not  held  to  include  those  in  the 
receipt  of  parochial  relief ;  for  if  non-recipients  only  of  parochial  relief  are  to 
be  admitted,  the  parish  is  still  benefited  by  keeping  that  class  of  poor,  by  means 
of  the  charity,  off  the  parish  books  {Ex  parte  Annesley,  2  Y.  &  C.  350  ;  Church- 
wardens of  Deptford  v.  Sketchley,  8  Q.  B.  394). 

2e 
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[Local  Govern- 
ment Act,  1894.] 


["Ecclesiastical 
charity."] 


Numerous 
contributors. 


advowson  apparently  designed  to  secure  a  presentation  of  clergy- 
men of  a  particular  type  of  religious  thought,  but  so  worded  that 
it  merely  provided  for  the  due  performance  of  the  duty  cast  by  law 
upon  every  legal  owner  of  an  advowson  to  appoint  a  duly  qualified 
person,  was  held  not  be  a  charitable  trust  (a) ;  but  a  bequest  to 
vicar  and  churchwardens  "  to  be  applied  by  them  in  such  manner 
as  they  shall  in  their  sole  discretion  think  fit "  is  a  good  charitable 
gift  for  ecclesiastical  purposes  in  the  parish  (b).  It  seems,  how- 
ever, that  a  trust  of  an  advowson  for  presentation  of  clergymen 
of  a  particular  type  of  religious  thought  might,  if  carefully  worded, 
be  a  good  charitable  trust  (c). 

16.  Under  the  Local  Government  Act,  1894  (d),  parish  councils 
are  authorised  to  appoint  trustees  in  the  place  of  churchwardens, 
who  are  the  only  trustees  of  a  charity  other  than  an  ecclesiastical 
charity  (e),  and  the  Act  contains  a  definition  of  the  expression 
"ecclesiastical  charity"  which  includes  any  charity  the  endow- 
ment of  which  is  held  "  for  the  benefit  of  any  particular  church  or 
denomination,  or  of  any  members  thereof  as  such  "  (/).  A  charity 
for  gifts  to  poor  widows,  with  a  preference  to  those  who  were 
"  most  constant  in  their  attendance  on  the  public  service  of  the 
Church,"  was  held  to  be  a  parochial  charity,  and  not  an 
ecclesiastical  charity  within  this  enactment  (g).  On  the  other 
hand,  where  the  objects  of  the  charity  were  to  be  persons  who  had 
regularly  attended '  divine  service  at  the  parish  church,  lived  a 
godly,  righteous,  and  sober  life,  and  been  partakers  of  the  Holy 
Communion,  it  was  held  that  the  endowment  was  for  the  benefit 
of  the  members  of  the  Church  of  England  as  such,  and  that  the 
charity  was  an  ecclesiastical  one  within  the  Act  (A).] 

17.  Where  a  fund  has  been  raised  for  the  purpose  of  founding 
a  chapel  or  any  other  charity,  and  the  contributors  were  so 
numerous  as  to  preclude  the  possibility  of  their  all  concurring  in 
any  instrument  declaring  the  trust,  and  a  declaration  of  trust 
was  made  by  the  persons  in  whom  the  property  was  vested  at 

Trust, 


subscribers  to  a  school  or  assembled 
members  of  a  religious  body  should 
appoint  was  held  void  for  uncertainty : 
Be  Friends'  Free  School,  (1909)  2  Ch. 
675  ;  but  where,  upon  the  construction 
of  a  gift  for  "  charitable,  educational 
or  other  institutions,"  it  appeared  from 
the  context  that  the  purposes  were 
limited  to  general  or  public  purposes 
for  the  benefit  of  a  town  and  its 
inhabitants,  the  gift  was  a  good 
charitable  bequest :  Be  Allen,  (1905) 
2  Oh.  400.J 


382.] 
Trust, 


[(a)  Be    Church    Patronage 
(1904)  2  Ch.  (C.A.)  643.] 

[(i)  Be  Garrard,  (1907)  1  Ch 

[(c)  Be    Church    Patronage 
(1904)  1  Ch.  41.] 

[((£)  56  &  57  Vict.  c.  73.] 

lie)  S.  14  ;  Be  Boss's  Charity,  (1897) 
2  Ch.  397  ;  (1899)  1  Ch.  (C.A.)  21.1 

[(/)  Sect.  75.] 

1(g)  Be  Boss's  Charity,  (1897)  2  Ch. 
397  ;  (1899)  1  Ch.  (C.A.)  21.] 

1(h)  Be  Perry  Almshouses,  (1898)  1 
Ch.  391 ;  (1899)  1  Ch.  (C.A.)  21.] 
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or  about  the  time  when  the  sums  were  raised,  that  declaration 
may  reasonably  be  taken  primd  facie  as  a  correct  exposition  of 
the  minds  of  the  contributors  (a). 

18.  Where  an  institution   exists   for   the  purpose  of  religious  The  trust  origin- 
worship,  and  it  cannot  be  discovered  from  the  instrument  declaring  ^e  pr^served^  ^'^^ 
the  trust  what  form  or  species   of  religious  worship  was  in  the 

intention  of  the  settlors,  the  Court  will  then  inquire  what  has  been 

the  usage  of  the  congregation ;  and,  if  such  usage  do  not  contravene 

public  policy,  will  be  guided  by  it  as  evidence  of  the  intention  in 

the  administration  of  the  trust.     And  by  7  &  8  Vict.  c.  45,  s.  2,  Noncomformists 

if  the  instrument  of  trust  do  not  in  express  terms,  or  by  reference  1844,  ' 

to  some  book  or  other  document,  define   the  religious  doctrines, 

twenty-five  years'  usage  immediately  preceding  any  suit  is  made 

conclusive  evidence  thereof  (b).     But  if  the  purpose  of  the  settlors 

appear  clearly  upon   the  instrument,   the   Court,  in   that  case, 

though  the  usage  of  the  congregation  may  have  run  in  a  different 

channel,  cannot  change  the  nature  of  the  original  institution :  it 

is  not  competent  for  the  majority  of  the  congregation,  or  for  the 

managers  of  the  property,  to  say,  "  We  have  altered  our  opinions : 

the  chapel  in  future  shall  be  for  the  benefit  of  persons  of  the 

same  persuasion  as  ourselves  "  (c). 

19.  If  the  deed  of  endowment  neither  provide  for  the  succes-  Appointment  of 
sion  of  trustees,  nor  the  election  of  the  minister,  an  inquiry  will ' 
be  directed,  who,  acccording  to  the  nature  of  the  establishment, 
are  entitled  to  propose  trustees,  and  to  elect  the  minister  (d); 

(a)  Attorney-General  v.  Clapham,  4  tlie  case  of  a  Scottish  charitable  trust, 

De  G.  M.  &  G.  626.  applied  the  principles  enunciated  by 

(6)  See  Attorney-General  v.  Hutton,  Lord  Eldon  in  Craigdallie  v.  Aihman, 

Drur.  530;  [Attorney- General y.  Ancler-  sup.  and  A.  G.y.  Pearson,  sup.^. 
son,  57  L.  J.  Ch.  543,  546].     As  to  {d)  Davis  v.  Jenkins,  3  V.  &  B.  151, 

Roman    Catholic   charities,   see   The  see  159  ;   and  see  Leslie  v.  Birnie,  2 

Roman  Catholic  Charities  Act,  1860  Russ.    114.     The  Trustee  Appoint- 

(23  &  24  Vict.  c.  134),  s.  5.  ment  Act,  1850  (13  &  14  Vict.  c.  28), 

(c)  Attorney  -  General  v.  Pearson,  3  seems  to  confer  a  power  of  appointing 

Mer.  400,  per  Lord  Eldon  ;  Foley  v.  new  trustees,  for  the  special  purposes 

Wontner,  2  J.  &  W.  247,  per  eundem;  of  that  Act,  where  there  is  no  power  or 

Craigdallie  v.  Aihman,  1  Dow's  P.  C.  the  power  has  elapsed.    [The  Trustees 

1  ;■  Milligan  v.  Mitchell,  3  M.  &  Or.  Appointment  Act,  1890  (53  &  54  Vict. 

73;    Broom    v.    Summers,    11    Sim.  c.l9),s.3,sub-s.  1,  enacts  that  the  power 

353  ;    Attorney  -  General  v.    Murdoch,  of  appointing  new  trustees  conferred 

7   Hare,   445;    1   De   G.    M.    &    G.  by  the  Conveyancing  Act,  1881,  or  any 

86 ;    Attorney  -  General    v.    Munro,   2  other  statutory  power  for  the  same 

De  G.  &  Sm.   122  ;  Attorney-General  purpose  for  the  time  being  in  force, 

V.    Corporation    of    Rochester,    5    De  shall  apply  to  all  land  acquired  and 

G.  M.  &  G.  797  ;  [Attorney-General  v.  held  on  trust  for  any  purpose  to  which 

Anderson,  57  L.  J.  Ch.  543,  550  ;  and  the  13  &  14  Vict.  c.  28,  or  the  Trustee 

in  Free  Church  of  Scotland  v.  Lord  Appointment  Act,  1869  (32  &  33  Vict. 

Overtoun,  (1904)  A.  C.  515  (H.  L.  Sc),  c.  26),  or  the  Act  of  1890  applies.] 
the  House  of  Lords  have  recently,  in 


new  trustees. 
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Notices. 


Minister  of  a 
meeting-house. 


Minister  may  be 
removable  at 
pleasure. 


and  if  the  election  of  the  minister  properly  belong  to  the  congre- 
gation, the  majority  is  for  that  purpose  the  congregation  (a). 
The  appointment  of  the  minister  cannot,  in  such  a  case,  belong 
to  the  heir  of  the  surviving  trustee,  who  may  not  be  of  the  same 
persuasion,  but,  it  might  happen,  a  Eoman  Catholic  or  Jew  (6). 
Por  the  valid  election  of  a  minister  due  notice  of  the  meeting 
for  the  purpose  must  be  given,  and  no  persons  must  take  part  in 
the  proceedings  who  are  not  entitled  to  attend  (c). 

20.  A  minister  in  possession  of  a  meeting-house  is  tenant  at 
will  to  the  trustees,  and  his  estate  is  determinable  by  demand  of 
possession  without  any  previous  notice  {d).  But  this  merely 
tries  the  legal  right  without  affecting  the  question  whether  in 
equity  the  minister  was  properly  deprived  (e),  and  if  the  minister 
be  in  possession,  and  preaching  the  doctrines  that  were  intended 
by  the  founders,  it  is  the  practice  of  a  Court  of  Equity  to 
continue  him  until  the  case  can  be  heard,  whether  he  was  duly 
elected  or  not  (for  the  first  point  is  to  have  the  service  performed), 
and  the  Court  will  pay  him  his  salary  (/).  If  a  minister  be 
removable  by  the  decision  of  the  congregation  regularly  con- 
vened at  a  meeting,  the  charges  intended  to  be  brought  against 
the  minister  must  be  specified  in  the  notice  calling  the  meeting, 
and  the  minister  himself  must  be  apprised  of  the  nature  of  the 
charges  (g). 

21.  It  is  the  policy  of  the  Established  Church  by  giving  the 
minister  an  estate  for  life  in  his  office  to  render  him  in  some 
degree  independent  of  the  congregation ;  but  if  it  be  the  usage 
amongst  any  particular  class  of  dissenters  to  appoint  their 
ministers  for  limited  periods,  or  to  make  them  removable  at 
pleasure,  though  a  Court  of  Equity  might  not  struggle  hard  in 
support  of  such  a  plan,  there  is  no  principle  upon  which  the 
Court  would  not  be  bound  to  give  it  effect  (h).  And,  accordingly, 
where  a  decided  majority  of  the  congregation  passed  a  resolution 
for  the  removal  of  their  pastor,  the  Court  granted  an  injunction 
against  his  officiating  (i). 


(ft)  Davis  V.  Jenkins,  3  V.  &  B.  155  ; 
and  see  Leslie  v.  Birnie,  2  Russ.  114. 

(6)  Davis  V.  Jenkins,  3  V.  &  B.  155. 

(c)  Perry  v.  Shipway,  4  De  G.  &  J. 
353,  see  360. 

{d)  Doe  V.  Jones,  10  B.  &  C.  718  ; 
Doe  V.  M'Kaeg,  10  B.  &  C.  721  ;  Perry 
V.  Shipway,  1  Giff.  10  ;  and  see  Brown 
V.  Dawson,  12  Ad.  &  Ell.  624.  See 
piost,  p.  631. 

(e)  See  Doe  v.  Jones,  10  B.  &  C.  721. 

(/)  Foley  V.  Wontner,  2  J.  &  W. 
247,  per  Lord  Eldon.     By  tbe  Charit- 


able Trusts  Act,  1869  (32  &  33  Vict. 
c.  110),  s.  15,  the  powers  of  the  Charity 
Commissioners,  as  to  the  appointment 
and  removal  of  trustees,  are  extended 
to  "  buildings  registered  as  places  of 
meeting  for  religious  worship." 

((/)  Dean  v.  Bennett,  6  L.  E.  Ch. 
App.  489  ;  [and  see  Fisher  v.  Jackson, 
(1891)  2  Ch.  84]. 

(/i)  Attorney-General  v.  Pearson,  3 
Mer.  402,  403,  per  Lord  Eldon. 

{i)  Cooper  v.  Gordon,  8  L.  E.  Eq.  249. 
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22.  To  every  corporation  there  belongs   of  common  right  the  Original  inten- 
power  of  establishing  hye-laws  for  the  government  of  their  own  ^e°feated"by  ^ 
body :  but  this  privilege  cannot  authorise  the  enactment  of  any  bye-laws. 
rules  or  regulations  that  would   tend   to  pervert  or  destroy  the 
directions  of  the  original  founder  and  the  objects  of  the  charity  (a). 

And  so  a  clause  in  a  deed  investing  the  trustees,  or  the  major 
part  of  them,  with  the  power  of  making  orders  from  time  to  time 
upon  matters  relating  to  a  meeting-house  would  not  enable  them 
to  convert  the  meeting-house,  whenever  they  thought  proper, 
into  a  meeting-house  of  a  different  description,  and  for  teaching 
different  doctrines  from  those  of  the  persons  who  founded  it,  and 
by  whom  it  was  to  be  attended  (h). 

23.  It  is  not  the  custom  of  the  Court  to  remove  objects  of  a  Mistake. 
charity  who  have  been  elected  under  a  mistake,  where  the  election 

was  lond  fide  and  without  any  fraud  or  corruption  (c). 

24.  The   charity   funds    cannot    be    diverted    into   a   different  Authority 
channel  without  the  authority  of  Parliament  {d),  or  through  the  purpose  of  °' 
Charity  Commissioners,  who  are  now,  by  the  Charitable  Trusts  changing  the 
Acts,  empowered  to  make  orders  for  the  establishment  of  schemes 

for  the  administration  of  charities  in  certain  cases  («). 

25.  Formerly  trustees,  before  applying  to  the  legislature,  were  Expenses  of  an 
in  the  habit  of  procuring  the  sanction  of  the  Court  of  Chancery    °*" 

for  their  greater  security ;  for  if  they  took  such  a  step  upon  the 
mere  suggestion  of  their  own  minds,  and  failed  in  obtaining  the 
contemplated  Act,  they  were  not  allowed  the  costs  and  expenses 
incurred  in  the  proceeding  (/) ;  but  if  the  application  to  Parlia- 
ment was  attended  with  success,  the  trustees  were  then  allowed 
their  costs,  though  the  sanction  of  the  Lord  Chancellor  had  not 
been  previously  obtained ;  for  the  Court  could  not  with  propriety 
pronounce  those  measures  to  be  imprudent  which  the  legislature 
itself  had  enacted  as  prudent  {g). 

26.  The  management  of  the  trust  may  contravene  the  letter  of  Letter  may  be 
the  founder's  will,  and  yet,  on  a  favourable  construction,  be  con-  ^.j™  gp'iri^pi.e!* 
formable  to  the  intention.  served. 

(a)  Eden  v.   Foster,  2  P.   W.  327,  2.     [And  see  the   Endowed   Schools 

resolved.  Act,  1874  (.37  &  38  Vict.  c.  87),  which 

(6)  Attorney-Oeneral  v.   Pearson,  3  transfers  the  powers  of  the  late  En- 

Mer.  All, per  Lord  Eldon.  dowed  Schools  Commissioners  to  the 

(c)  Re    Storie's    University   Gift,  2  Charity  Commissioners.] 
De  G.  E.  &  J.  529,  see  531,  540.  (/)  Attorney  -  General    v.    Earl   of 

{d)  Attorney-General  v.  Market  Bos-  Mansfield,    2    Russ.    519,    ^er    Lord 

worth  School,  35  Beav.  305.  Eldon. 

(e)  16    &    17   Vict.    c.    137,    sects.  (g)  Ih.  per  ewidem. 

54-60;  23  &  24  Vict.   c.   136,   sect. 
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Free  school. 


Grammar  School 
Act,  1840. 


Free  grammar  It  was  the  opinion  of  Lord  Eldon  (a)  and  Sir  T.  Plumer  (b), 

that  if  the  wish  of  the  founder  was  to  establish  a  free  grammar 
school,  the  Chancellor,  though  he  felt  perfectly  convinced  that  a 
free  grammar  school  (that  is,  a  school  for  teaching  the  learned 
languages)  could  be  of  little  or  no  use,  would  yet  be  bound  to 
apply  the  revenue  as  the  donor  had  directed,  and  could  not  sub- 
stitute a  school  for  teaching  English  and  writing  and  arithmetic. 
But  it  has  since  been  held  by  Lord  Lyndhurst  (c).  Sir  John 
Leach  (d),  Lord  Langdale  («),  and  Lord  Cottenham  (/),  that 
the  Court  has  jurisdiction  to  extend  the  application  of  the  charity 
fund  to  purposes  beyond  the  literal  intention,  and  that  writing 
and  arithmetic  may  be  well  introduced  into  a  scheme  for  the 
establishment  or  better  regulation  of  a  free  grammar  school. 
And  this  may  of  course  be  done  in  the  case,  not  of  a,  free  grammar 
school,  but  of  a  free  school  (g). 

By  3  &  4  Vict.  c.  77,  the  system  of  education  in  any  grammar 
school  was  extended  to  other  useful  branches  of  literature  and 
science,  in  addition  to  or  in  lieu  of  the  Greek  and  Latin  languages 
or  such  other  instruction  as  might  be  required  by  the  terms  of  the 
foundation,  or  the  existing  statutes. 

32&33Viot.c.  56.  27.  By  the  Endowed  Schools  Act,  1869  (32  &  33  Vict.  c.  56), 
the  Commissioners  appointed  by  Her  Majesty  to  inquire  into 
schools  were  empowered,  by  sect.  9,  "in  such  manner  as  might 
render  any  educational  endowment  most  conducive  to  the 
advancement  of  education,  to  alter  and  add  to  any  existing,  and 
to  make  any  new  trusts,  directions,  and  provisions  in  lieu  of  any 
existing  trusts,  directions,  and  provisions."  But  by  sect.  14,  the 
Act  was  not  to  apply  to  charities  created  less  than  fifty  years 
before  the  commencement  of  the  Act,  unless  the  governing  body 
of  the  endowment  assented  to  the  new  scheme  (h).  By  the 
Endowed  Schools  Act,  1874  (37  &  38  Vict.  c.  87),  the  powers  of 
the  Endowed  Schools  Commissioners  were  transferred  to  the 
Charity    Commissioners    (i),    [and    now,    under    the    Board    of 


(a)  Attorney  -  General  v.  Whiteley, 
11  Ves.  241;  Attorney  -  General  v. 
Earl  of  Mansfield,  2  Euss.  501. 

(6)  Attorney  -  General  v.  Dean  of 
Cliristchurch,  Jac.  474. 

(c)  Attorney  -  General  v.  Haber- 
dashers' Company,  3  Rusa.  530. 

{d)  Attorney-General  v.  Dixie,  2  M. 
&  K.  432  ;  Attorney-General  v.  Gas- 
coigne.  Id.  652. 

(e)  Attorney-General  v.  Gains  Col- 
lege, 2  Keen,  150  ;  Attorney-General  v. 
Ladyman,  C.  P.  Coop.  Casea,  1737-38, 


180. 

(/)  Attorney-General  v.  Stamford, 
1  Ph.  745. 

{g)  Attorney-General  v.  Jackson,  2 
Keen,  541. 

[(/i.)  The  effect  of  the  section  as  to 
these  endowments  is  to  preserve  them 
intactf  roniinterf erence  by  the  Charity 
Oommissioners,  and  to  leave  the  juris- 
diction of  the  Court  wholly  unaffected : 
Attorney-General  v.  Christ's  Hospital, 
(1896)  1  Ch.  879.] 

[(i)  As  to  what  educational  endow- 
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Education  Act,  1899  (62  &  63  Vict.  c.  33),  sect.  2  and  Orders  in 
Council,  have  become  exercisable  by  the  Board  of  Education  (a). 

28.  By  the  City  of  London  Parochial  Charities  Act,  1883  (6),  [London  Pare 

„,       .        ^  .     .  ,  ...  \^chial  Chanties 

the  Charity  Commissioners  are  empowered  "to  inquire  into  the  Act.] 
nature,  tenure,  and  value  of  all  the  property  and  endowments  "  of 
certain  parochial  charities  of  the  City  of  London,  and  to  prepare 
schemes  for  "the  future  application  and  management  of  the 
charity  property  and  endowments."  But  by  sect.  21,  no  scheme 
is  to  affect  any  endowment  originally  given  to  charitable  uses 
less  than  fifty  years  before  the  commencement  of  the  Act, 
unless  the  governing  body  assent  to  the  scheme.  By  sect.  39, 
power  is  given  to  the  Commissioners  to  direct  the  sale  of  any 
part  of  the  charity  property  upon  such  terms  and  conditions, 
and  to  such  purchasers,  as  they  may  think  fit ;  and  the  trustees 
for  the  time  being  of  such  property  are  thereupon  to  effect 
such  sale.  By  sect.  48,  a  new  corporate  governing  body,  to 
be  called  "The  Trustees  of  the  London  Parochial  Charities,"  is 
to  be  established,  with  perpetual  succession  and  a  common  seal.] 

29.  A  schoolmaster    or   other   officer   of    the    trustees,   whose  Ejectment  of 
appointment  has  been  cancelled,  or  whose  office  has  otherwise  brachoolmaster. 
ceased,  and  who,  in  defiance   of   the  trustees,  continues  to  hold 

over  the  premises  given  up  to  him,  cannot,  as  he  was  lawfully 
put  in  possession,  be  treated  on  the  footing  of  a  trespasser  on 
another's  lawful  possession,  so  as  to  be  removable  with  as  little 
force  as  may  be  necessary ;  but  he  can  be  ejected  in  a  summary 
way  by  application  to  two  justices  of  the  peace  under  the  pro- 
visions of  the  Charitable  Trusts  Act,  1860  (23  &  24  Vict.  c.  136), 
sect.  13. 

30.  Where    the    trustees   were   directed   to   apply   the    rents  "Finding a 
"  towards  the  necessary  finding  a  master,  and  for  the  pains  of  '"^^  '^''" 
such  master,"  and  the  trustees  applied  part  of  the  revenue  towards 
rebuilding   and  repairing   the   school-room   and   school-house,   it 

ments  are  within  the  Act,  see  Attorney-  Re  St  Bride's  Parish  Estates,  35  Ch.  D. 

General  v.  Glirist's  Hospital,  15  App.  147  n.  ;  Re  St  Stephen,  Coleman  Street, 

Cas.  172.]  39  Ch.  D.  492  ;  Re  St  Nicholas  Aeons, 

[(a)  As  to  the  powers  of  the  Board  60  L.  T.  N.S.  532  ;   and  as  to  what 

to  alter  schemes  and  regulate  pro-  is  a   "  vested  interest,"    Re  St  John 

cedure  as  to  notices,  and  as  to  their  the  Evangelist,  59  L.  T.  N.S.  617  ;  Re 

duty  to  have  "due   regard"   to   the  St  Alphage,  London   Wall,  59   L.   T. 

educational    interests    of    privileged  N.S.  614  ;  Re  St  Edmund,  King  and 

classes,  see  Re  Berkhampstead  Grammar  Martyr,  60   L.   T.   N.S.   622,   where 

School,  (1908)  2  Ch.  25.]  Kay,  J.,  said  that  it  would  be  a  breach 

[(b)  46  &  47  Vict.  e.  36  ;  as  to  what  of  trust  for  the  trustees  of  a  charity 

is   "charity    property"    within    the  to  appoint  a  clerk  with   a  freehold 

meaning  of  the  enactment,  see  Re  St  office.] 
Botolph  Parish  Estates,  35  Ch.  D,  142  ; 
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was  held  to  be  a  good  execution  of  the  trust,  because  a  school- 
room and  house  were  necessary,  and  if  these  were  not  provided 
by  the  trustees,  they  must  have  been  provided  by  the  master 
himself,  and  so  it  was  in  effect  applied  for  the  pains  of  the 
master  (a). 
"Belief  of  poor."  3i_  gg  ^  trust  "  for  the  relief  of  the  poor"  has  been  construed 
to  authorise  an  application  of  the  funds  to  the  building  of  a 
school-house,  and  the  education  of  the  poor  of  the  parish  (6). 

Repairing  and  32.  So  where  an   estate  had  been   siven   to   trustees  for  the 

rebuilding.  ,  ° 

repair  of  a  church  and  chapel  of  ease  thereto  belonging,  and  the 
parish  had  taken  down  the  chapel  to  erect  a  new  one  on  a  different 
site,  it  was  determined  that  the  trustees  had  not  exceeded  the 
line  of  their  duty  in  expending  the  accumulated  rents  upon  the 
rebuilding  of  the  chapel ;  but  it  was  held  that  the  rents  only, 
and  not  the  corpus  of  the  estate,  could  be  so  applied ;  and  the 
Court  had  great  doubt  whether  anything  could  be  laid  out  upon 
the  fltting-up  of  the  chapel  (c).  But  where  there  was  a  large 
surplus  fund,  and  the  objects  of  the  charity  were  sufficiently 
provided  for,  the  Court  in  a  special  case  made  repairs  and 
improvements  out  of  the  capital,  without  any  direction  for 
recouping  the  capital  out  of  the  income  (c^). 

[In  regard  to  "reparations"  of  buildings  for  a  charitable 
purpose  the  law  is  very  wide,  and  it  has  been  frequently  laid 
down  that  the  word  "  reparation "  is  not  to  be  confined  to  the 
repairs  of  the  old  building,  but  may  in  a  proper  case  be  extended 
to  the  erection  of  a  new  building  (e).  Where  the  trust  was  for 
the  reparations,  ornaments,  and  other  necessary  occasions  of  a 
parish  church,  a  scheme  was  sanctioned  by  which  the  trustees 
were  allowed  to  provide  for  the  cost  of  a  spire  to  a  new  parish 
church,  as  being  within  the  words  "  necessary  occasions  "  (/).] 
Augmentation  of  33.  Where  the  direction  of  the  founder  was  that  the  master  of 
a  school  should  receive  50Z.  a  year,  and  the  usher  30Z.,  and  the 
trustees  had  raised  the  salaries  respectively  to  80/.  and  60/.,  as  the 
will  did  not  contain  any  prohibition  against  increasing  the  salaries, 
and  it  could  not  be  supposed  that  the  trustees  were  not  under  any 
circumstances  to  alter  the  amount,  the  Court  refused  to  compel 
the  trustees  to  refund  the  augmentations  {(j). 

(o)  Attorney  -  General   v.   Mayor  of  [(e)  i?e  Palatine  Estate  Gluirity,  39 

Stamford,  2  Sw.  592.  Ch.    D.  54,  per    Stirling,   J.,   citing 

(6)  Wilkinson  v.  Malin,  2  Tyr.  544,  Attorney  -  General  v.    Wax  Chandler^ 

see  570.  Company,  6  L.  E.  H.  L.  1.] 

(c)  Attorney- Ge7ieral    v.    Foyster,   1  [(/)  S.  G.] 

Anst.  116.  (g)  Attorney  -  General    v.    Dean    of 

(d)  Be  WillenhaU  Cliapel,  2  Dr,  &      Gliristcjiurch,  2  Russ.  321, 
Sro,  467, 


CH.  XXI.J  TRUSTEES    OF    CHAEITIES  633 

34.  And,  vice  versd,  if  a  fund  be  given,  not  for  the  purposes  of  Reduction  of 
individual  benefit,  but  for  the  discharge  of  certain  duties,  as  for  ^^  ^^^^^' 
the  support  of  a  schoolmaster,  and  the  fund  increases  to  such  an 

extent  as  to  yield  more  than  a  reasonable  compensation  for  the 
duties  to  be  performed,  the  Court  will  not  allow  the  surplus  to  be 
expended  unnecessarily,  but  will  order  it  to  be  applied  for  the 
promotion  of  some  other  charitable  purpose  (a). 

35.  Legacies  had  been  left  by  several  different  testators  (between  Loans, 
the  years  1545  and  1666)  for  the  purpose  of  being  lent  out  in  sums 
varying  from  51.  to  2001.  without  interest,  and  Sir  J.  Leach  was 

of  opinion  that,  regard  being  had  to  the  alteration  in  the  value  of 
money,  it  was  not  inconsistent  with  the  intention  of  the  testators 
to  raise  the  loans  to  sums  varying  from  1001.  to  5001.  (b). 

,36.  Where  the  trust  was  to  elect  children,  who  or  whose  "Pariahiouera." 
parents  were  parishioners  of  a  certain  parish,  to  Christ's  Hospital, 
it  was  held  by  V.C.  Malins  that  the  word  "  parishioner  "  must  be 
taken  in  an  honest  and  bond  fide  sense,  and  could  not  be  applied 
to  a  person  who  had  taken  a  small  house  temporarily  for  the 
mere  purpose  of  obtaining  a  qualification,  and  had  been  rated  to 
the  parish  collusively,  and  that  where  a  disqualified  candidate 
was  elected  after  notice  to  the  electors  of  such  disqualification, 
the  votes  were  thrown  away,  and  the  opposing  candidate,  though 
he  had  a  minority  of  votes,  was  duly  elected  (c).  But  on 
appeal  Lord  Justice  James  observed,  that  if  the  law  allowed  a 
man  to  be  qualified,  he  was  qualified  however  his  qualification 
might  have  been  gained — that  men  constantly  acquired  qualifica- 
tions for  voting  in  counties  by  buying  a  40s.  freehold  for  the  sole 
purpose  of  giving  themselves  votes,  and  the  decree  of  the  Court 
below  was  reversed  {d).  ' 

37.  It  need  scarcely  be  remarked  that  a  trustee  would  be  guilty  Retainer  of  the 
of  a  gross  breach  of  trust,  should  he  keep  the  charity  fund  in  his  "  *"*^  ""  " 
hands,  and  not  apply  it,  as  it  becomes  payable,  to  the  objects  of 

the  trust  («). 

38.  Trustees  of  charities  could  not,  as  a  general  rule,  even  before  Alienation  of  the 
the  restrictions  recently  imposed,  have  made   an   absolute   dis- 
position of  the  charity  estate :  they  could  not,  for  instance,  have 

parted  with  lands  to  a  purchaser,  and  have  substituted  instead 

(a)  Attorney  -  General  v.   Master  of  701,702. 

Brentwood  School,  1  M.  &  K.  376,  394.  (c)  Etherington  v.  Wilson,  20  L.  E. 

(5)    Attorney  -  General    v.    Mercers'  Eq.  606. 

Company,   2  M.  &  K.  654 ;  and  see  {d)  Etherington  v.  Wilson,  1  Ch.  D. 

Attorney-General  v.  Holland,  2  Y.  &  (C.A.)  160. 

C,  683  ;  Morden  College  case,  cited  lb.  (e)  Duke,  116. 
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Where  allowable, 


Recent  charity 
Acta. 


the  reservation  of  a  rent  (a).  And  as  the  trustees  could  not  have 
aliened  absolutely,  so  they  could  not  have  accomplished  the 
same  end  indirectly  by  demising  for  long  terms  of  years,  as 
for  999  years  (6);  or  for  terms  of  ordinary  duration,  with 
covenants  for  perpetual  renewal  (c) ;  or  by  granting  reversionary 
terms  (d). 

39.  But  there  was  no  positive  rule  that  in  no  instance  could  an 
absolute  disposition  be  made,  for  then  the  Court  itself  could  not 
have  authorised  such  an  act  —  a  jurisdiction  which,  it  is  acknow- 
ledged, has  from  time  to  time  been  exercised  in  special  cases. 
"  I  do  not  doubt,"  observed  Sir  J.  Wigram,  "  the  existence  of  this 
power  in  the  Court:  the  trustees  have  the  power  to  sell  at  law, 
they  can  convey  the  legal  estate,  but  it  is  only  a  Court  of  Equity 
that  can  recall  the  property,  and  if  that  Court  should  sanction  a 
sale  it  would  be  bound  to  protect  the  purchaser  "  (e).  The  true 
principle  was,  that  an  absolute  disposition  was  then  only  to  be 
considered  a  breach  of  trust  when  the  proceeding  was  incon- 
sistent with  a  provident  administration  of  the  estate  for  the 
benefit  of  the  charity  (/).  And  the  transaction  was  strongly 
assumed  to  be  improvident  as  against  a  purchaser  until  he  had 
established  the  contrary  (g). 

40.  Now  under  the  provisions  of  the  Charitable  Trusts  Acts,  the 
Charity  Commissioners  are  empowered,  on  application  made  to 
them,  to  authorise  the  sale  or  exchange  of  any  part  of  the  charity 
property    (A),    and    the    trustees    are    restricted   from   [making, 


(a)  Attorney  -  General  v.  Kerr,  2 
Beav.  420 ;  Blachston  v.  Hemsworth 
Hospital,  Duke,  49  ;  Attorney-General 
V.  Brettingham,  3  Beav.  91  ;  and  see 
Attorney-General  v.  Buller,  jao.  412  ; 
Attorney-General  v.  Magdalen  College, 
18  Beav.  223. 

(6)  Attorney  -  General  v.  Green,  6 
Ves.  452  ;  Attorney-General  v.  Pargeter, 
6  Beav.  150. 

(c)  Lydiatt  v.  Foach,  2  Vern.  410 ; 
Attorney-General  v.  Brooke,  18  Ves.  326. 

(d)  See  Attorney  -  General  v.  Kerr, 
2  Beav.  420. 

(e)  Attorney  -  General  v.  Mayor  of 
Newark,  1  Hare,  400 ;  and  see  Be 
Ashton  Charity,  22  Beav.  288  ;  Anon, 
case,  cited  Attorney- General  y.  Warren, 
2  Sw.  300,  302. 

(/)  See  Attorney-General  v.  Warren, 
2  Swans.  302  ;  S.  G.  Wils.  411  ;  [Be 
Mason's  Orphanage,  (1896)  1  Ch.  54, 
59;  S.  G.  lb.  (C.A.)  596,  604;  Be 
Clergy  Orphan   Corporation,  (1894)  3 


Ch.  (C.A.)  145, 154  ;]  Attorney-General 
V.  Hungerford,  8  Bl.  437  ;  S.  0.  2  CI. 
&  Fin.  357  ;  Attorney-General  v.  Kerr, 

2  Beav.  428 ;  Attorney-General  v.  South 
Sea  Company,  4  Beav.  543  ;  Attorney- 
General  v.  Newark,  1  Hare,  395  ;  Parke's 
Gliarity,  12  Sim.  329  ;  Be  Suir  Island 
Female  Charity  School,  3  Jon.  &  Lat. 
171. 

(g)  Attorney-General  v.  Brettingham, 

3  Beav.  91. 

(h)  16  &  17  Vict.  c.  137,  s.  24  ;  18  & 
19  Vict.  c.  124,  s.  32  ;  see  23  &  24 
Vict.  c.  136,  s.  16;  The  16  &  17  Vict, 
t.  137,  s.  21,  authorises  improvements 
with  the  sanction  of  the  Charity  Com- 
missioners ;  and  the  23  &  24  Vict.  c. 
136,  s.  15,  authorises  the  application 
of  charity  moneys  to  "  any  other  pur- 
pose or  object,"  which  the  Commis- 
sioners may  think  beneficial,  and 
which  is  not  inconsistent  with  the 
foundation. 
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otherwise  than  with  the  express  authority  of  Parliament,  or  of  a 

Court  or  Judge,  or  "  according  to  a  scheme  legally  established  " 

(a)]   any  sale,   mortgage    or    charge   (6),   without  the  consent   of 

the   Commissioners   (c).     But   this   does   not  interfere   with   the 

powers  of  trustees  of  charities  to  sell  under  railway  and  other  Sales  to  railway 

public   Acts,   where  the   legislature   has   made   proper   provision  <=°'"P'^"'^^- 

for  the  due  application  of  the  purchase-moneys  (d). 

41.  By  the  Charitable  Trusts  Act,  1860,  "a  majority  of  two- Power  of  trustees 
thirds  of  the  trustees  of  any  charity  assembled  at  a  meeting  of  *°^.P^g'  ^^^  ^^^"^ 
their  body  duly  constituted,  and  having  power  to  determine  on  any 

sale,  exchange,  partition,  mortgage,  lease,  or  other  disposition  of  any 
property  of  the  charity,"  are  empowered  to  pass  the  legal  estate  for 
giving  effect  to  such  disposition  (e). 

42.  Where  a  sale  or  exchange  is  effected  under  the  Charity  Re-investment 
Acts,  the  purchase  or  exchange  moneys  may  be  laid  out  with  the  °  ^^  ^  moneys, 
consent   of  the   Commissioners   in  the  purchase  of  other  lands 

without  a  licence  in  mortmain  (/).  But  the  Act  is  silent  as  to 
the  requirement  of  9  G.  2.  c.  36  (repealed  but  substantially 
re-enacted  by  the  Mortmain  and  Charitable  Uses  Act,  1888  (g) ), 
and  the  conveyance  should  therefore  be  by  deed  attested  by  two 
witnesses,  and  enrolled  in  the  Central  Office  of  the  Supreme  Court 
within  six  calendar  months  (h). 

[When  the  statutory  requirements  {i.e.  of  the  Charitable  Uses 
Act,  1735,  9  Geo.  2.  c.  36,  sect.  3,)  are  not  complied  with,  the  deed 
is  not  only  voidable  but  absolutely  void,  not  merely  as  to  the 
charitable  trusts  sought  to  be  created,  but  as  to  the  legal  estate 
expressed  to  be  conveyed  (i).] 

43.  Where  there  are  accumulations  from  a  charity  estate,  the  investment  of 
Court,  considering  the  purchase   of   land  with   personal   estate  ?'™j™'°'*^°"' 

[(a)  These   words  do  not  include  sion  Act,  1882  (45  &  46  Vict.  e.  80), 

the    instrument    of    foundation    of  is  not  affected  by  that  Act :  Parish  of 

the  charity,  but  refer  to  schemes  for  Sutton  to  Church,  26  Ch.  D.  173  ;  and 

administration    sanctioned    by  some  see  the  Allotments  Act,  1887  (50  & 

duly  constituted  legal  authority  ;  Ee  51  Vict.  c.  48),  s.  13  (2).] 

Mason's    Orphanage,     (1896)     1     Ch.  (d)  See  the  language  of  the  Chari- 

(C.A.)  596.]  table  Trusts  Act,  1855  (18  &  19  Vict. 

[(6)  As  to  the  effect  of  this  pro-  c.   124),  s.  29  ;   [and  see  Re  Mason's 

hibition    in    preventing  trustees    of  Orphanage,  uhi  sup.']. 

charities  from  borrowing  money  in  (e)  23  &  24  Vict.  c.  136,  s.  16  ;  and 

anticipation    of    future    income,   see  see  the  still  later  enactment  of  32  &  33 

Fell  V.  Official  Trustee  of  Charity  Lands,  Vict.  c.  110,  s.  12,  post,  p.  642. 

14  Times  L.  R.  376  ;  78  L.  T.  N.S.  (/)  18  &  19  Vict.  c.  124,  s.  35. 

474.]  [{g)  51  &  52  Vict.  c.  42  ;  see  ante,  p. 

(c)  The  Charitable  Trusts  Act,  1855  104  et  sej.] 

(18  &  19  Vict.  c.  124),  s.  29.     [The  (/i)  As  to  these  requirements,  see 

power  of  the  Commissioners  to  autho-  ante,  pp.  104,  105. 

rise  a  sale  of  land  falling  under  the  [(i)  Churcher  v.  Martin,  42  Ch.  D. 

provisions  of  the  Allotments  Exten-  312.] 
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Enrolment. 


Loans  of  charity 
money  on  mort- 


Charitable  Funds 
Investment  Act, 
1870. 


belonging  to  a  charity  to  be  opposed  to  the  general  policy  of  the 
law,  will  not,  as  a  general  rule,  sanction  such  an  investment  (a). 
But  there  is  nothing  illegal  in  such  an  investment,  if  accom- 
panied with  the  required  formalities;  and  therefore  should  a 
highly  beneficial  purchase  offer  itself,  the  trustees  would,  it  is 
conceived,  run  no  risk  in  so  investing  the  accumulations  (6). 
Indeed,  the  Court  itself  has  made  such  orders  where  the  purchase 
of  the  land  was  not  the  main  object,  but  incidental  to  a  general 
scheme,  as  for  the  enlargement  of  a  school  (c).  But  in  every 
case  where  by  conveyance  inter  vivos  land  comes  into  mortmain 
for  the  first  time,  such  conveyance  must  be  by  deed  executed  in 
the  presence  of  at  least  two  witnesses,  and  enrolled  within  six 
calendar  months  from  the  execution  (d).  Even  where  the  land 
of  a  charity,  whether  vested  in  the  corporation  or  in  trustees,  is 
taken  by  a  public  company,  and  the  purchase-money  is  laid  out 
under  the  direction  of  the  Court  in  the  purchase  of  other  lands 
upon  the  like  trusts,  the  deed  must  be  enrolled  («). 

44.  Trustees  of  a  charity  may  lend  the  trust  fund  upon  a 
mortgage  of  real  estate,  though  a  legal  condition  is  expressly 
reserved,  and  though  after  default  an  equity  of  redemption 
arises  by  the  rules  of  equity,  the  statute  (/),  which  avoids  con- 
veyances to  a  charity  containing  any  reservation  or  condition 
for  the  benefit  of  the  grantor,  being  held  not  to  apply  to  such 
a  case  (g).  But  of  course  care  should  be  taken  that  the  mort- 
gage is  by  indenture  attested  by  two  witnesses,  and  enrolled. 
The  Court  itself  on  one  occasion,  when  its  attention  had  been 
directed  to  the  question,  authorised  the  trustees  of  a  charity  to 
lend  on  mortgage  (h). 

45.  Now  by  33  &  34  Vict.  c.  34,  corporations  and  trustees 
holding  moneys  in  trust  for  any  public  or  charitable  purpose 
may  invest  them  on  any  real  security  authorised  by,  or  con- 
sistent with,  the  trust,  and  the  requirements  of  the  Mortmain 
Act  are  dispensed  with.  But  upon  foreclosure  or  release  of  the 
equity  of  redemption,  the  land  is  to  be  held  upon  trust  to  be 
converted  into  money,  and  to  be  sold  accordingly. 


(a)  Attorney-General   v.    Wilson,   2 
Keen,  680. 
(6) See  VaUglum\.Farrer,i\es,.  188. 

(c)  Attorney  -  General  v.  Mansfield, 
14  Sim.  601  ;  Honnor's  Trust,  V.  C. 
Kindersley,  3rd  May,  1853. 

(d)  'But  ae.6  Attorney-General  v.  Bay, 
1  Ves.  sen.  222. 

(e)  Re  Christ's  Hospital,  V.  C.  Wood, 
12  W.  R.  669. 


[(/)  9  Geo.  2.  c.  36,  repealed  but 
substantially  re-enacted  by  51  &  52 
Vict.  c.  42.] 

(g)  Doe  d.  Graham  v.  Hawkins,  2 
Q.  B.  212. 

(h)  Attorney-General  v.  Gibson,  Ex 
parte  Lushington,  Be  Lady  Prior's 
Charity,  21st  July,  1853,  M.E.  The 
mortgage  was  for  50,000Z.  upon  an 
estate  in  Northamptonshire. 
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[46.  By  the  Compulsory  Church  Eate  Abolition  Act,  1868,  a  [Church 
body  of  trustees  niay  be  appointed  in  any  parish  for  the  purpose  ^^^^''^•J 
of  accepting  by  bequest,  donation,  contract  or  otherwise,  and  of 
holding  any  contributions  which  may  be  given  to  them  for 
ecclesiastical  purposes  in  the  parish.  The  trustees  are  to  consist 
of  the  incumbent  and  two  householders  or  owners  or  occupiers 
of  land  in  the  parish,  one  to  be  chosen  by  the  patron  and  the 
other  by  the  bishop  of  the  diocese  ;  and  the  trustees  so  appointed 
are  to  be  a  body  corporate  with  perpetual  succession  and  a 
common  seal  (a).] 

47.  Trustees  of  charities  cannot  grant  leases  to  or  in  trust  for  Lease  to  a 
one  of  themselves,  for  no  trustee  can  be  a  tenant  to  himself,  and  *™^  ®^' 
the  Court    will   charge  him  with  an  occupation   rack-rent  (6). 
Where  two  trustees   were  expressly  authorised  by  the   will   to 

grant  a  lease  to  themselves,  or  either  of  them,  with  the  consent 
of  the  tenant  for  life,  and  one  of  them  took  a  lease  with  such 
consent  accordingly,  which  was  fair  and  proper,  but  it  was 
found  in  effect  that  the  relative  characters  of  trustee  and  lessee 
were  inconsistent,  and  led  to  inconveniences,  the  Court  removed 
the  trustee  at  the  instance  of  the  cesfuis  que  trust,  on  the  ground 
of  the  repugnant  characters  in  this  particular  case  of  trustee  and 
tenant;  and  though  the  trustee  offered  to  surrender  the  lease, 
the  Court,  as  it  was  beneficial  to  the  cestuis  que  trust,  held  him 
to  it,  and  dismissed  him  from  the  trust  (c). 

48.  Trustees  should  be  cautious  how  they  grant  leases  to  their  Relations, 
own  relations,   for  that   circumstance   is   calculated  to  excite  a 
suspicion,  which,  if  confirmed  by  any  other  fact,  it  might  require 

a  strong  case  to  remove  {d). 

49.  So  a  lease  should  not  contain  any  covenant  for  the  private  Covenant  for 
advantage  of  the  trustee ;   as  where  a  corporation  directed  the  trastee*^"  °^ 
insertion  of  a  covenant  that  the  lessee  should  grind  at  the  corpora- 
tion mill,  in  a  suit  for  the  establishment  of  the  charity  the  cor- 
poration   were,   for    this    instance    of    misbehaviour,   disallowed 

their  costs  (e). 

50.  Where  trustees  have  a  power  given  to  them  in  general  Fines  or  rack- 
terms  to  grant  leases,  it  is   said  that   they  may  take  fines  or ''®"  ' 

[(a)  31  &  32  Vict.  c.  109,  s.  9.]  424. 

(6)  Attorney  -  General  v.   Dixie,   13  {A)  Ferraby  v.  Hohson,  2  Ph.  261, 

Ves.  519,  see  534;  Attorney  -  General  per  Lord  Cottenham;  and  see  Bx^arfe 

V.  Earl  of  Clarendon,  17  Ves.  491,  see  Skinner,  2  Mer.  457. 

500;    [and    see    Boyce   v.    Edbrooke,  (e)  Attorney  -  General  v.   Mayor   of 

(1903)  1  Gh.  836].  Stamford,  2  Sw.  592,  593. 

(c)  Passingham  v.  Sherborn,  9  Beav, 
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reserve  rents  as,  according  to  the  circumstances  of  the  case,  may 
be  most  beneficial  to  the  charity  (a).  If  the  trust  estate  held  on 
lease  increase  in  value  upon  the  outlay  of  the  tenant,  the  trustee 
is  not  called  upon  immediately  to  raise  the  tenant's  rent,  for  such 
a  practice  would  obviously  prevent  any  improvement  of  the 
property  (b).  Nor  if  the  value  of  the  estate  increase  from  the 
rise  of  agricultural  produce  will  the  trustee  be  personally  liable 
because  he  neglects  for  a  few  months  to  raise  the  rent ;  but  if  he 
wilfully  continues  the  old  rent  when  clearly  a  much  higher  rent 
can  be  obtained,  he  may  be  held  responsible  (c). 

51.  In  granting  leases  of  charity  lands  care  must  be  taken  that 
the  lease  be  for  an  adequate  consideration,  and  if  this  be  not 
observed,  the  Court  will  interfere  and  order  the  lease  to  be 
cancelled,  and  with  the  lease  will  also  cancel  the  covenants  (d). 

52.  The  lease  may  be  annulled  on  the  mere  ground  of  under- 
value (e) ;  but  it  must  be  an  under-value  satisfactorily  proved 
and  considerable  in  amount :  it  is  not  enough  to  show  that  a  little 
more  might  have  been  got  for  the  estate  than  has  been  actually 
obtained;  still  less  is  it  sufficient  to  infer  the  under-letting  from 
the  value  of  the  property  at  some  subsequent  period  (/). 

53.  Even  where  it  was  ordained  at  the  creation  of  the  trust 
that  no  lease  should  be  made  for  above  twenty-one  years,  and 
the  rent  should  not  he  raised,  it  was  held  that  the  trustee  would 
not  be  justified  in  granting  leases  from  time  to  time  at  no  more 
than  the  original  reservation:  that  as  the  times  alter  and  the 
price  of  provisions  rises,  the  rent  ought  to  be  raised  in 
proportion  {g).  The  direction  for  leasing  under  the  true  value 
is  no  part  of  the  charity,  and  in  fact  is  void  in  itself  for 
perpetuity  (h). 

54.  In  considering  the  question  of  value  it  must  be  remem- 
bered that  the  case  of  a  charity  estate  is  one  in  which,  of  all 


(a)  Attorney  -  General  v.  Mayor  of 
Stamford,  2  Sw.  592.  See  now  p.  642, 
post. 

(b)  Ferraby  v.  Hohson,  2  Ph.  258, 
per  Lord  Cottenham. 

(c)  See  Ferraby  v.  Hobson,  2  Ph.  255. 

(d)  Attorney  -  General  v.  Morgan,  2 
Russ.  306. 

(e)  East  V.  Byal,  2  P.  W.  284; 
Attorney  -  General  v.  Lord  Gower,  9 
Mod.  224,  see  229  ;  Attorney-General 
V.  Magwood,  18  Ves.  315  ;  Attorney- 
General  V.  Dixie,  13  Ves.  519  ;  Poor 
of  Yervel  v.  Sutton,  Duke,  43  ;  Eltham 
Parish  v.  Warreyn,  Duke,  67  ;  Wright 
V.  Newport  Pond  School,  Duke,  46 ; 


Bowe  V.  Alms^nen  of  Tavistock,  Duke, 
42  ;  Crouch  v.  Citizens  of  Worcester, 
Duke,  33  ;  Attorney-General  v.  Foord, 
6  Beav.  288. 

(/)  Attorney-General  v.'Cross,  3  Mer. 
541,  per  Sir  W.  Grant. 

(g)  Watson  v.  Hinsworth  Hospital, 
2  Vern.  596 ;  and  see  Lydiatt  v. 
Foach,  Id.  410;  Attorney  -  General  v. 
Master  of  Catherine  Hall,  Cam- 
bridge, Jac.  381  ;  Attorney-General  v. 
St  John's  Hospital,  1  L.  E.  Ch. 
App.  92. 

Qh)  Hope  V.  Corporation  of  Gloucester, 
1  De  G.  M.  &  G.  647  ;  Attorney- 
General  V.  Greenhill,  33  Beav.  193. 
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others,  the  security  of  the  rent  is  the  first  point  to  be  regarded, 
and  therefore  the  inadequacy  of  the  amount  reserved  is  less  a 
badge  of  fraud  in  this  than  it  would  be  in  almost  any  other 
instance  (a).  And  Lord  Eldon  desired  it  might  not  be  con- 
sidered to  be  his  opinion  that  a  tenant  who  had  got  a  lease  of 
charity  lands  at  too  low  a  rate  with  reference  to  the  actual  value 
was  therefore  to  be  turned  out,  if  it  appeared  he  had  himself 
acted  fairly  and  honestly.  The  only  ground  for  so  dealing  with 
him  would  be  some  evidence  or  presumption  of  collusion  or  cor- 
ruption of  motive  (J). 

55.  When  leases  are  set  aside  for  under-value  and  the  Court  Compensation  for 
awards  a  compensation  to   the   charity  for   the  loss  which  has     ^ "°  ^"^'^^  "^' 
been  sustained  by    the   charity   through    the    collusion    of  the 

trustees  and  the  tenant,  the  burden  will  fall  upon  the  trustees 
or  the  tenant  according  to  the  circumstances  of  the  case  (c). 
For  whatever  length  of  time  renewals  of  leases  of  charity  lands 
upon  payment  of  fines  certain  may  have  been  granted,  and 
though  in  pursuance  of  a  scheme  settled  by  the  Courts,  the 
tenants  have  gained  no  right,  and  cannot  insist  upon  any  further 
renewals  (d).  But  if  money  has  been  laid  out  in  improvements 
upon  the  faith  of  renewals,  and  the  lessees  have  not  been  recouped 
their  outlay  by  any  subsequent  enjoyment  of  the  property,  the 
Court,  in  the  charity  scheme,  will  have  regard  to  their  claims  (e). 

56.  A  lease  of  charity  lands   may  also  be  invalidated  on  the  Unreasonable 
ground  of  the  unreasonable  extent  of  the  term.     The  duration  of  ^''^^^^''^  *^^ 
the  lease  should  be  such  only  as  is  consistent  with  the  fair  and 
provident  management  of  the  estate  (/).     It  was  therefore  always 

a  direct  violation  of  duty  to  grant  a  lease  for  one  thousand 
years  (g),  not  only  on  the  ground  before  noticed  that  such  a 
demise  would  in  effect  be  an  absolute  alienation,  but  also  on  the 
principle  that  no  private  proprietor  would  choose  to  debar 
himself  from  profiting  by  the  progressive  improvement  of  the 
property.  Sir  Thomas  Plumer  observed :  "  The  compensation 
which  the  trustees  receive  may  be  adequate  at  the  date  of  the 

(a)  Ex  parte  Skinner,  2  Mer.  457,  (e)  S.  C. 

per  Lord  Eldon.  (/)  See  Attorney-General  v.    Owen, 

(6)  Ex  parte  Skinner,  2  Mer.  457.  10    Ves.    560  ;    Attorney  -  General    v. 

(c)  See  Duke,  116;  Poor  of  Yervel  Brooke,  18  Ves.  326;  Attorney-General 
V.  Sutton,  Id.  43  ;  Attorney-General  v.  v.  Oriffith,  13  Ves.  575. 

Mayor  of  Stamford,  2   Sw.    592,  per  (g)  Attorney  -  General    v.    Green,   6 

Gur.;  Attorney  -  General  v.  Dixie,   13  Ves.  452;  Attorney  -  General  v.  Gross, 

Ves.  540  ;  Bmoe  v.  Almsmen  of  Tavis-  3  Mer.  540  ;  Attorney-General  v.  Dixie, 

toci,  Duke,  42.  13    Ves.    531;    Attorney  -  General    v. 

(d)  Attorney  -  General  v.   St  John's  Brooke,  18  Ves.  326. 
Hospital,  1  L.  E.  Ch.  App.  92. 
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contract,  but  they  are  precluded  for  one  thousand  years  from 
any  advantage  of  increased  value.  It  is  true  they  are  secured 
from  diminution,  and  in  some  instances  to  guard  against 
fluctuation  may  be  as  much  the  interest  of  one  party  as  the 
other ;  but  that  would  be  an  answer  to  all  cases  in  which  the 
trustees  have  made  an  alienation  at  a  fixed  rent.  At  the  same 
time,"  continued  his  Honour,  "  it  is  just  to  say,  that  these 
principles  seem  not  to  have  been  acted  upon  at  so  early  a  period 
as  1670.  In  many  cases  in  Duke's  collection  the  Court  acted  on 
inadeqxiacy  of  value,  in  none  on  mere  extent  of  term  "  (a). 

57.  husbandry  or  farm  leases  should  not  be  granted  for  a 
term  certain  exceeding  twenty-one  years  (h).  But  neither  is  this 
rule  to  be  taken  as  absolutely  inflexible ;  and  where  the  aliena- 
tion is  for  any  longer  period,  as  for  ninety-nine  years,  the  Court 
will  put  it  upon  those  who  are  dealing  for  and  with  the  charity 
estate  to  show  the  reasonableness  of  such  a  transaction,  for 
p7%md  facie  it  is  unreasonable :  there  is  no  instance  of  a  power 
in  a  marriage  settlement  to  lease  for  ninety-nine  years,  except 
with  reference  to  very  particular  circumstances;  the  ordinary 
husbandry  lease  is  for  twenty-one  years  (c). 

58.  In  Attorney-General  v.  Cross  (d),  the  trustees  had  been 
in  the  habit  of  granting  leases  for  ninety-nine  years,  determin- 
able on  lives,  in  consideration  of  fines  and  the  reservation  of 
a  small  rent,  a  mode  of  letting  very  general  in  the  county 
where  the  lands  were  situate,  and  which  was  proved  to 
have  been  adopted  by  the  founder  himself.  A  bill  was  filed 
to  set  aside  such  a  lease,  but  Sir  W.  Grant  said :  "  I  am  not 
aware  of  any  principle  or  authority  on  which  it  can  be  held 
that  such  a  lease  is  on  the  very  face  of  it  a  breach  of  trust. 
The  legislature  has,  both  in  enabling  and  disabling  statutes, 
considered  leases  for  three  lives  as  on  a  footing  with  leases 
for     tioenty-onc     years     absolute.       So     have     the     founders     of 


(a)  Attorney  -  General  v.  Warren,  2 
Sw.  304.  But  see  Poor  of  Yervel  v. 
Sutton,  Duke,  43,  resolution  2  ;  Bowe 
V.  Al'msvien  of  Tavistock,  Id.  42  ; 
Wright  v.  Newport  Pond  School,  Id. 
46  ;  Grouch  v.  Citizens  of  Worcester, 
Id.  33. 

(b)  See  Attorney-General  v.  Owen, 
10  Ves.  560  ;  Attorney-General  v.  Baclc- 
house,  17  Ves.  291  ;  Boioe  v.  Almsmen 
of  Tavistock,  Dnke,  42 ;  Wright  v. 
Newport  Pond  School,  Id.  46  ;  Poor  of 
Yervel  v.  Sutton,  Id.  43,  resolution  2  ; 
Attorney-General  v.  Pargeter,  6  Beav. 


150  ;   [Re  Mason's  Orplianage,  (1896) 
1  Ch.  54,  60]. 

(c)  Attorney  -  General  v.  Owen,  10 
Ves.  560,  per  Lord  Eldon  ;  and  see 
Attorney  -  General  v.  Griffith,,  13  Ves. 
575  ;  Attorney  -  General  v.  Backhouse, 
17  Ves.  291;  Attorney  -  General  v. 
Brooke,  18  Ves.  326  ;  Attorney-General 
V.  Lord  Hotliam,  T.  &  R.  216; 
Attorney-General  v.  Kerr,  2  Beav.  421  ; 
Attorney-General  v.  Hall,  16  Beav. 
388. 

(d)  3  Met.  524 ;  see  pp.  530,  539. 
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charities,  who  prohibited  the  letting  on  lease  for  more  than 
three  lives,  or  twenty-one  years."  And  his  Honour  dismissed  the 
bill,  and  allowed  the  trustees  their  costs  out  of  the  charity  estate. 

59.  In  a  later  case,  where  charity  lands  had  for  two  hundred  Leases  for  lives. 
years  been  let  for  lives  upon  a  fine  or  foregift  at  a  small  reserved 

rent.  Lord  Langdale  said  there  was  no  principle  that  a  lease  of 
a  charitable  estate  for  lives  was,  on  the  face  of  it,  a  breach  of 
trust ;  and  as  there  appeared  no  other  ground  for  invalidating 
the  leases,  he  refused  to  set  them  aside  (a). 

60.  Building  leases  should  be  for  a  term  not  exceeding  sixty.  Building  leases. 
or  ninety,   or  ninety-nine   years    (h).     If   granted  for   a   longer 

period,  it  would  be  thrown  upon  the  parties  to  show  the  reason- 
ableness of  the  prolonged  term  from  the  particular  circumstances 
of  the  case. 

61.  What  has  been  said  as   to   the  proper  duration  of  leases  Founder's  inten- 
is  of  course  only  applicable  where  the  founder  himself  has  not  ^°"" 
otherwise  given  directions,  for  in  general  the  will  of  the  settlor, 

where  explicit,  must  be  strictly  followed ;  as  if  the  terms  of  the 
endowment  be  that  the  charity  estates  shall  be  let  only  for 
twenty-one  years,  the  trustees,  though  satisfied  that  leases  for 
ninety-nine  years  would  be  more  beneficial,  could  not  make  such 
a  deviation  from  the  directions  of  the  trust  without  the  sanction 
of  the  Court.  It  was  said  on  one  occasion,  with  reference  to 
such  variations  from  the  founder's  intention,  that  the  Court 
itself  could  not  give  a  good  title  to  the  lessee,  but  that  it  required 
the  authority  of  an  Act  of  I*arliament  (c).  It  is  plain,  however, 
that  there  is  a  wide  distinction  between  a  deviation  from  the 
founder's  intention  as  to  the  objects  of  the  charity,  and  a  devia- 
tion from  the  directions  as  to  management,  which  were  no  doubt 
originally  meant  to  be  governed  by  circumstances. 

62.  When  there  has  been   no  actual   fraud,  and  the  lessee  or  Improvements  by 

] 
assignee  of  the  lease  is  ejected   after  having  laid  out  money  in 

the  permanent  improvement  of    the   property,   the    Court   will 

direct  an  inquiry  to  what  extent   the   charity  estate   has   been 

benefited,  and  will  allow  the  holder  of  the  lease  the  amount  of 

the  benefit  found  (d). 

(a)  Attorney  -  General   v.    Crook,   1  Rochester,  2  Sim.  34. 

Keen,  121,  see  126.  (d)  Attorney-General  v.  Day,  V.  C. 

(6)  See  Attorney-General   v.   Oweti,  Knight  Bruce,  March  9,  1847  ;   and 

10    Ves.    560;    Attorney  -  General    v.  see  Attorney-General  v.  Gi'een,  6  Ves. 

Backhouse,   17    Ves.    291  ;    Attorney-  452  ;  Attorney-General  v.  Kerr,  1  Beav. 

General  v.  Foord,  6   Beav.   290  ;  [Be  420  ;   Sioan  v.   Swan,  8   Price,   518  ; 

Mason's  Orphanage,  (1896)  1  Oh.  54,  Attorney-General  v.  Balliol  College,   9 

60].  Mod.   411  ;   Savage   v.    Taylor,  Forr. 

(c)  Attorney  -  General  v.   Mayor  of  234  ;  Shine  v.  Govgh,  1  B.  &  B.  444, 

2  s 
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Late  Acta, 


[Agricultural 
Holdings  Act.] 


63.  By  the  Charitable  Trusts  Acts  the  Charity  Commissioners 
are  empowered  to  authorise  the  grant  by  charity  trustees  of 
huilding,  repairing,  improving,  mining  or  other  leases  (a),  and 
the  trustees  are  restricted  from  granting  [otherwise  than  with  the 
express  authority  of  Parliament,  or  of  a  Court  or  judge  of  com- 
petent jurisdiction,  or  according  to  a  scheme  legally  established) 
or  with  the  approval  of  the  Commissioners]  "  any  lease  in  reversion 
after  more  than  three  years  of  any  existing  term,  or  for  any  term 
of  life,  or  in  consideration  wholly  or  in  part  of  any  fine,  or  for 
any  term  of  years  exceeding  twenty-one  years "  (b).  [A  lease  for 
more  than  twenty-one  years  made  without  the  required  consent 
does  not  enure  for  any  purpose,  but  is  absolutely  void  (c). 

64.  The  powers  conferred  by  the  Agricultural  Holdings 
(England)  Act,  1883,  on  a  landlord  in  respect  of  charging  the 
land  are  not  to  be  exercised  by  trustees  for  ecclesiastical  or 
charitable  purposes,  except  with  the  previous  approval  in  writing 
of  the  Charity  Commissioners  (d).] 


Power  of 
majority  to  ] 
legal  estate. 


65.  By  the  Charitable  Trusts  Act,  1869  (32  &  33  Vict.  c.  110), 
sect  12,  it  is  enacted  that  "  where  the  trustees  or  persons  acting 
in  the  administration  of  any  charity  have  power  to  determine  on 
any  sale,  exchange,  partition,  mortgage,  lease,  or  other  disposition 
of  any  property  of  the  charity,  a  majority  of  those  trustees  or  persons 
who  are  present  at  a  meeting  of  their  body  duly  constituted,  and 
vote  on  the  question,  shall  have  and  be  deemed  to  have  always  had 
full  power  to  execute  and  do  all  such  assurances,  acts,  and  things 
as  may  be  requisite  for  carrying  any  such  sale,  exchange,  partition, 
mortgage,  lease,  or  disposition  into  effect ;  and  all  such  assurances, 
acts,  and  things  shall  have  the  same  effect  as  if  they  were 
respectively  executed  and  done  by  all  such  trustees  or  persons 
for  the  time  being,  and  by  the  official  trustee  of  charity  lands  "  (e). 
The  majority,  therefore,  in  those  cases  of  charity  can  bind  the 
estate,  not  only  in  equity,  but  at  law  also,  and  that,  whether  the 


(a)  16  &  17  Viot.  c.  137,  ss.  21,  26  ; 
18  &  19  Vict.  c.  124,  s.  39. 

(6)  18  &  19  Vict.  c.  124,  s.  29.  [A 
deed  fovinding  a  charity,  and  duly 
enrolled  under  9  Geo.  2.  c.  36,  is 
not  a  "scheme  legally  established" 
within  the  enactment :  Be  Mason's 
Orphanage,  (1896)  1  Oh.  (C.A.)  596  ; 
nor  is  a  royal  charter  incorporating 
a  charity,  though  containing  pro- 
visions for  management,  and  a  power 
to  sell  the  charity  lands  :   Attorney- 


General    V.     National    Hospital  for 

Paralysed  and  Epileptic,  (1904)  2  Ch. 

252  ;  and  see  Be  Mason's  Orphanage, 

(1896)  1  Ch.  54,  59.] 
[(c)  Bishop  of  Bangor  v.  Parry,  (1891) 

2  Q.  B.  277.] 

[(d)  46  &  47  Vict.  c.  61,  s.  40.] 

(e)  And    see    the    nearly    similar 

enactment  of  the  Charitable  Trusts 

Act,  1860  (23  &  24  Vict.  c.  136),  s, 

16,  and  ante,  p.  635, 
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legal  estate  be  vested  in  the  trustees  or  other  the  persons  afore- 
said, or  in  the  official  trustee  of  charity  lands. 

66.  By  the  Charitable  Trustees  Incorporation  Act,  1872  Charities  may  be 
(35  &  36  Vict.  c.  24),  it  is  enacted  by  sect.  1,  that  from  the  date  of  iii«i<»'P°^^t«'>. 
the  Act  the  trustees  or  trustee  for  the  time  being  of  any  charity, 
may  apply  to  the  Charity  Commissioners  for  a  certificate  of 
registration,  and  the  Commissioners  may  grant  such  certificate 
subject  to  such  conditions  and  directions  as  they  may  think  fit 
as  to  the  qualifications  and  number  of  the  trustees,  their  tenure, 
or  avoidance  of  office,  and  the  mode  of  appointing  new  trustees, 
and  the  custody  and  use  of  the  common  seal,  and  thereupon  the 
trustees  shall  become  a  lady  corporate,  hy  the  name  described  in 
the  certificate,  and  may  sue  and  be  sued  in  tlieir  corporate  name, 
and  hold,  acquire,  convey,  assign,  and  demise  any  present  or 
future  property  of  the  charity  as  the  trustees  might  have  done 
before  the  incorporation.  But  the  Act  is  not  to  extend,  modify, 
or  control  the  Charitahle  Uses  Act,  1735  (9  Geo.  II.  c.  36). 

By  sect.  2,  the  certificate  of  incorporation  is  to  vest  in  the 
body  corporate  all  the  real  and  personal  estate  belonging  to  the 
charity,  or  held  in  trust  for  it ;  and  persons  in  whose  names  any 
stocks,  funds,  or  securities  are  standing  in  trust  for  the  charity, 
are  to  transfer  the  same  into  the  name  of  the  body  corporate ; 
but  if  such  property  be  copyhold,  liable  to  the  payment  of  a 
fine  or  heriot  on  the  death  or  alienation  of  the  tenant,  the  lord 
of  the  manor  shall  receive  a  corresponding  fine  or  heriot  on  the 
granting  of  the  certificate,  and  a  like  fine  or  heriot  at  the  expira- 
tion of  every  subsequent  period  oi  forty  years.  But  the  certificate 
is  not  to  vest  in  the  body  corporate  any  stocks,  funds,  or  securities 
held  by  the  official  trustees  of  charitable  funds,  which  are  not 
to  be  transferable  except  under  an  order  of  the  Commissioners, 
and  by  ordinary  transfer  or  assignment. 

By  the  4th  section,  the  Commissioners  are  to  see  that  proper 
trustees  have  been  appointed  before  they  grant  the  certificate, 
and  after  the  grant  the  trusteeship  is  to  he  duly  kept  up,  and  a 
return  of  the  names  of  the  trustees  is  to  be  made  at  the  expiration 
of  every  five  years. 

By  the  5th  section,  the  trustees  of  the  charity,  notwithstanding 
their  incorporation,  shall  continue  chargeable  for  such  property 
as  shall  come  to  their  hands,  and  be  answerable  for  their  own 
acts,  receipts,  neglects,  and  defaults,  and  for  the  due  adminis- 
tration of  the  charity. 

By  the  10th  section,  donations  and  dispositions  in  favour  of 
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Exempted 
charities. 


Roman  Catholic 
Charities  Acts. 


the   charity  by  deed,  will,  or  otherwise,  shall  take  effect  as  if 
the  same  had  been  made  to  the  charity  by  its  corporate  name. 

By  the  11th  section,  contracts  hy  the  trustees  of  a  charity  which 
would  have  been  valid  and  binding  if  no  incorporation  had  taken 
place,  shall  be  valid  and  binding  though  not  made  under  the  seal 
of  the  body  corporate. 

67.  It  should  be  noticed  that  the  Universities  and  the  Colleges 
thereof,  and  various  other  bodies  of  a  charitable  description,  and 
charitable  institutions  wholly  maintained  by  voluntary  contri- 
hutions  (a)  (which  expression  is  used  in  contradistinction  to  the  term 
endowments  (6)),  are  excepted  from  the  operation  of  the  Chari- 
table Trusts  Acts  (c). 

68.  Charities  the  funds  of  which  are  applicable  exclusively 
for  the   benefit  of  Roman    Catholics   were   originally   exempted 


[(a)  A  charity  is  not  "  wholly 
maintained  by  voluntary  contribu- 
tions" if  it  has  freehold  premises 
used  for  the  purposes  of  the  charity 
and  not  producing  income  :  Attorney- 
Oeneral  v.  Mathieson,  (1907)  2  Ch. 
(C.A.)  383,  but  it  is  immaterial  that 
the  contributions  are  augmented  by 
payments  on  behalf  of  scholars,  and 
grants  from  the  Board  of  Education, 
or  from  school  boards  out  of  local 
rates  :  Be  Society  for  Training  Teachers 
of  the  Deaf  and  Whittle's  Contract, 
(1907)  2  Ch.  486.] 

[(6)  The  word  "endowment"  was 
interpreted  by  Lord  Romilly  in  the 
case  of  The  Corporation  of  the  Sons  of 
the  Clergy  v.  Sutton,  27  Beav.  651,  as 
meaning  property  devoted  to  a  specifio 
and  particular  trust  as  distinguished 
from  the  general  purposes  of  the 
charity,  and  this  view  was  followed 
in  subsequent  cases ;  see  Be  Boyal 
Society  of  London  and  Thompson,  17 
Ch.  D.  407  ;  Be  Corporation  of  the  Sons 
of  the  Clergy  and  Skinner,  (1893)  1  Ch. 
178  ;  Be  St  John  Street  Chapel,  (1893) 
2  Ch.  618  ;  but  in  a  recent  case  in 
the  Court  of  Appeal  this  test  of  the 
meaning  of  the  word  was  disapproved, 
see  In  re  Clergy  Orphan  Corporation, 
(1894)  3  Ch.  145  ;  and  it  was  held 
that  the  effect  of  the  section  is  to 
exempt  from  the  jurisdiction  of  the 
Commissioners  property  which  is 
given  on  such  terms  that  the  capital, 
and  not  merely  the  income,  may  be 
applied  for  the  maintenance  of  the 
charity,  and  that  the  exemption  is 
not    taken    away  by  reason  of  the 


investment  of  such  money  in  the 
purchase  of  land  ;  and  see  Be  Church 
Army,  W.  N.  (1906)  73  (C.A.) ;  Be 
Wesleyan  Methodist  Chapel  in  South 
Street,  Wandsworth,  (1909)  1  Ch.  454. 
An  endowment  for  the  minor  canons 
of  a  cathedral  church,  which  is  not 
part  of  the  capitular  estates,  or  under 
the  control  of  or  held  in  trust  for  the 
dean  and  chapter,  is  not  an  endow- 
ment of  the  cathedral  church,  so  as  to 
be  exempt  from  the  jurisdiction  of  the 
Charity  Commissioners,  even  though 
the  income  indirectly  relieves  the 
capitular  revenue  pro  tanto  from  pay- 
ment of  the  minor  canon's  minimum 
statutory  stipends  :  Be  Dod's  Cliarity, 
(1905)  1  Ch.  442  ;  and  property 
purchased  with  money  applicable  to 
the  general  purposes  of  a  society  is 
not  an  "endowment"  :  Be  Society  for 
Training  Teachers  of  the  Deaf  and 
Wliittle's  Contract,  (1907)  2  Ch.  486. 
For  the  case  of  a  charity  which  was 
not  within  the  exemption,  see  Be 
Gilchrist's  Educational  Tru,st,  (1895) 
1  Ch.  367.] 

(c)  16  &  17  Vict.  c.  137,  s.  62  ;  18 
&  19  Vict.  0.  124,  s.  47  ;  [The  proviso 
at  the  end  of  s.  62  of  16  &  17  Vict.  c. 
137,  that  the  exemption  "shall  not 
extend  to  any  cathedral,  collegiate, 
chapter,  or  other  schools,"  does  not  ex- 
clude all  schools  from  the  exemptions 
in  the  section,  but  only  cathedral, 
collegiate,  chapter,  and  other  schools 
of  a  similar  kind :  Be  Stockport  Bagged, 
Industrial,  and  Beformatory  Schools, 
(1898)  2  Ch.  (C.A.)  687]. 
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for  a  period  of  two  years,  which  was  afterwards  repeatedly 
extended,  and  by  the  latest  of  these  Acts  was  extended  to  1st 
July,  1860  (a).  Eoman  Catholic  charities  have  therefore  now 
fallen  within  the  operation  of  the  Charitable  Trusts  Acts. 

(a)  19  &  20  Vict.  c.  76;  20  &  21      23Viot.  o.  50;  see  23  &  24  Vict.  c.  134. 
Vict.  c.  76  ;  21  &  22  Vict.  c.  51  ;  22  & 
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CHAPTER  XXII 

OF   TRUSTEES   UNDER  THE   SETTLED   LAND   ACTS 

[Under  the  Settled  Land  Act,  1882  (a),  fundamental  changes 
have  been  introduced  in  dealing  with  and  disposing  of  settled 
estates,  the  powers  which  under  the  old  law  were  usually  given 
to  the  trustees  of  the  settlement,  and  in  some  cases  much  more 
extensive  powers,  having  been  conferred  on  tenants  for  life  and 
other  limited  owners.  With  a  view  to  the  protection  of  the 
remainderman,  a  class  of  trustees  has  been  called  into  existence 
whose  duties  arise  under  the  Act;  but  these  duties  are,  with  a 
few  exceptions,  to  which  attention  will  be  drawn,  principally  of 
a  ministerial  nature,  and  do  not  involve  the  exercise  of  discretion. 
In  the  present  chapter  it  is  proposed  to  treat  of  the  position  and 
duties  of  these  trustees;  but  incidentally  to  this  it  will  be 
necessary  to  refer  to  the  principal  provisions  of  the  Act,  and  the 
important  changes  which  have  been  introduced  by  it. 
[Definition  of  1.  The  term  "settlement''  is  defined  by  sect.   2  of  the  Act, 

which  provides  by  sub-sect.  1,  that  "any  deed,  will,  agreement 
for  a  settlement,  or  other  agreement,  covenant  to  surrender,  copy 
of  court  roll.  Act  of  Parliament,  or  other  instrument,  or  any 
number  of  instruments,  whether  made  or  passed  before  or  after,  or 
partly  before  and  partly  after,  the  commencement  of  this  Act, 
under  or  by  virtue  of  which  instrument  or  instruments  any  land 
or  any  estate  or  interest  in  land,  stands  for  the  time  being  limited  to 
or  in  trust  for  any  persons  by  way  of  succession,  creates  or  is  for 
the  purposes  of  this  Act  a  settlement."  It  is  further  provided  by 
sub-sect.  2  that  an  estate  or  interest  in  remainder  or  reversion 
not  disposed  of  by  a  settlement,  and  reverting  to  the  settlor,  or 
descending  to  the  testator's  heir,  is  for  the  purposes  of  the  Act 

(a)  45  &  46  Vict.  c.  38  ;  amended  36  ;  53  &  54  Vict.  c.  69),  all  which 
by  the  Settled  Land  Acts,  1884, 1887,  Acta  together  may  (see  sec.  2  of  the 
1889,  and  1890  (47  &  48  Vict.  c.  18  ;  Act  of  1890)  be  cited  as  the  Settled 
50  &  51  Vict.  c.  30  ;  52  &  53Jact_c^__LandActSjJ^2  to  1890. 


settlement.] 
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an  estate  or  interest  coming  to  the  settlor  or  heir  under  or  by 
virtue  of  the  settlement,  and  comprised  in  the  subject  of  the 
settlement  (a),  and  by  sub-sect.  4  that  "  the  determination  of  the 
question  whether  land  is  settled  land  for  the  purposes"  of  the 
Act,  "  or  not,  is  governed  by  the  state  of  facts,  and  the  limitations 
of  the  settlement,  at  the  time  of  the  settlement  taking  effect." 

It  is  a  matter  of  the  first  importance  to  ascertain  precisely 
what  instruments  constitute  "  the  settlement,"  as  upon  the  deter- 
mination of  this  question  depends  the  power  of  the  tenant  for  life 
to  make  a  title,  and  the  power  of  the  trustees  to  give  a  valid 
receipt. 

In  order  to  constitute  a  settlement  within  the  definition,  the 
land  or  interest  in  land  which  forms  the  subject  matter  must 
"  stand  for  the  time  being  limited  to,  or  in  trust  for  persons 
by  way  of  succession."  Accordingly,  where  land  was  limited  to 
a  married  woman  in  fee  for  her  separate  use,  with  a  restraint  on 
anticipation,  it  was  held  that  as,  according  to  the  principle  of 
Taylor  v.  Meads  (b),  there  was  only  one  estate  vested  in  the  feme^ 
and  no  limitations  thereof  in  existence  by  virtue  of  any  settlement 
(for  the  possible  curtesy  of  the  husband  would  arise  by  the  general 
law),  there  was  no  settlement  within  the  definition  (c);  and 
where  the  limitations  were  upon  trust  for  a  fetne  covert  for  life, 
without  power  of  anticipation,  with  remainder  to  such  uses  as  she 
should  by  will  appoint,  and  in  default  of  appointment  to  the  use 
of  herself  in  fee,  it  was  held  that  as,  for  the  time  being,  the  limita- 
tions were  in  favour  of  one  person  only,  there  was  no  settlement 
within  the  definition  (d).  An  award  under  an  Inclosure  Act 
in  respect  of  glebe  land  to  a  vicar  "  and  his  successors "  was 
held  not  to  be  a  settlement  within  the  definition  («) ;  and  so  where 
land  was  vested  in  a  bishop  in  right  of  his  see,  and  from  time 
immemorial  granted  by  him  to  a  dignitary  of  his  cathedral  church 
for  life  so  long  as  he  should  continue  in  his  dignity ;  and  the 
Court  further  intimated  that  the  Act  did  not  apply  to  ecclesiastical 
land  (/) ;   but  where  by  a  will  property  was  directed  to  be  set 

(a)  45  &  46  Vict.  c.  38,  s.  2,  sub-s.  make  a  good  title  to  the  fee  simple. 

2 ;  see  Re  Atherton,  W.  N.  (1891),  p.  (6)  4  De  G.  J.  &  S.  597. 

85,  post,  p.  657,  note  (d) ;  and  see  Re  (c)  Bates  v.  Kesterton,  (1896)  1  Cli. 

Hunter  and  Hewlett's  Contract,  (1907)  159. 

1  Oh.  46,  where  under  a  settlement  (d)  Re  Pocock  and  Prankerd's  Con- 

the  trustees  took  only  limited  estates,  tract,  (1896)  1  Ch.  302  ;  as  to  this  case, 

and  it  was  held  that  the  reversion  in  see  further  2)ost,  p.  659. 

fee  left  in  the  settlor  was  comprised  (e)  Ex  parte  Vicar  of  Castle  Bytliam, 

in  the  "subject  of  the  settlement,"  so  (1895)  1  Ch.  348. 

that  a  person  having  the  powers  of  a  (f)   Re  Bishop  of  Bath  and  Wells, 

tenant  for  life  under  the  Act  could  (1899)  2  Ch.  138,  per  North,  J. 
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apart  to  answer  an  annuity  thereby  given  and  subject  thereto  was 
specifically  given,  it  was  held  that  the  property,  for  the  purposes 
of  estate  duty,  stood  "  limited  to  or  in  trust  for  persons  in  succces- 
sion  "  (a).  A  jointure  and  portions  for  younger  children  limited  to 
arise  on  or  after  the  death  of  a  tenant  for  life,  and  the  terms  of 
years  limited  to  trustees  to  secure  them,  are  respectively  limita- 
tions by  way  of  succession  within  the  above  definition  (&). 

Again,  it  will  be  seen  that  a  single  "  settlement "  may,  according 
to  the  definition,  be  created  by  several  instruments,  and  it  has  been 
held  that  a  settlement  of  land  and  a  subsequent  will  devising  other 
land  to  the  uses  of  the  settlement,  and  bequeathing  money  to  be 
invested  in  the  purchase  of  land  to  be  settled  to  the  same  uses, 
constitute  together  one  settlement  (c).  And  where  four  estates 
were  settled  on  the  same  tenant  for  life,  with  remainders  to  three 
different  sets  of  uses,  one  estate  being  subjected  to  a  long  term 
of  years  for  payment  off  of  incumbrances  on  all  four  estates,  and, 
subject  to  the  term,  being  divided  into  moieties,  which  were 
respectively  subjected  to  the  same  uses  as  two  of  the  other 
estates,  it  was  held  that  one  of  the  last  two  estates,  together 
with  one  of  the  moieties,  constituted  one  settled  estate,  not- 
withstanding the  interposition  of  the  term  (d).  So  where  land 
was  settled  by  will,  and  then,  by  deed,  money  was  settled  in  trust 
to  purchase  land  to  be  settled  on  limitations  identical  with,  but 
not  by  reference  to,  those  of  the  will  (except  for  the  interposition 
of  two  terms  of  years,  which,  however,  had  become  satisfied),  it 
was  held  that  the  will  and  deed  constituted  one  "  compound " 
settlement  (e) ;  and  where  an  estate  was  settled  by  one  instrument, 
and  afterwards,  by  a  separate  instrument,  another  estate,  which 
was  subject  to  a  mortgage,  was  settled  on  like  trusts,  the  two 
settlements  were  held  together  to  form  one  compound  settle- 
ment (/).     Where  a  testator  by  his  will  left  valuable  pictures  to 

(a)  Attorney-General  Y.  Oioen,  (1899)  43  Oh.  D.  84. 

2  Q.  B.   253  ;   and  see  Re  Campbell,  (e)  lie  Byng's  Settled  Estates,  (1892) 

(1902)  1  K.  B.  (C.A.)  113.  2  Cli.  219. 

(5)  Be  Mimdy  and  Roper,  (1899)  1  (/)  Re  Lord  Monson^s  Settled  Estates, 

Ch.   (C.A.)   275  ;    but    see   ibid,  per  (1898)  1  Oh.  427  ;  and  see  Re  Philli- 

Vaughan  Williams,  L.  J.  more's  Estate,  (1904)  2  Ch.  460,  where 

(c)  Re  Mundy's  Settled  Estates,  two  deeds  charging  annuities  on  lands, 
(1891)  1  Ch.  (C.A.)  399.  The  fact  that  and  the  will  of  the  grantor  settling 
the  settlement  comprises  estates  the  lands,  were  together  held  to 
both  in  England  and  Ireland  does  not  constitute  a  compound  settlement ; 
prevent  its  being  treated  as  a  single  and  Be  Marshall's  Settlement,  (1905)  2 
settlement :  Re  Eyre  Goote,  W.  N.  Ch.  325,  where  notwithstanding  the 
(1899)  p.  222,  where  capital  moneys  merger  of  the  life  estate  in  the  fee 
arising  in  Ireland  were  applied  in  simple,subject  to  jointure  andportions 
improvements  in  England.  term,  the  instrument  was  held  to  be 

(d)  Re  Lord  Stamford' e  Settled  Estates,      a  settlement  within  sec.  2,  sub-sec.  1, 
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trustees  to  be  held  as  heirlooms  for  the  successive  owners  of  an 
estate  settled  by  deed,  but  not  to  vest  absolutely  in  any  tenant 
in  tail  male  by  purchase  vs^ho  should  not  attain  the  age  of  tv^enty- 
one  years,  the  deed  and  the  will,  notwithstanding  the  difference  in 
the  limitations,  were  held  to  constitute  one  compound  settlement 
(a),  and  this  was  followed  in  a  case  where  there  was  first  a  settle- 
ment by  will,  and  then  a  settlement  by  deed  to  the  uses  of  the  will, 
of  land,  most  desirable  for  acquisition,  purchased  by  the  settlor  for 
£7800,  but  subject  to  a  mortgage  by  him  for  £7000  (b). 

It  will  be  observed  that  amongst  the  instruments  which  may  [Act  of  Parlia- 
together  constitute  a  settlement,  an  "Act  of  Parliament"  is  ™™  ■■' 
included.  This  expression  is  not  confined  to  private  Acts  of 
Parliament,  but  includes  general  Acts;  and  where  under  a  will 
a  direction  for  accumulation  was  void  under  the  Accumulations 
Act,  1800  (c),  and  the  accumulations  passed  under  that  Act  to  the 
next  of  kin,  it  was  held,  having  regard  to  the  fact  that  the  Act 
provided  for  the  destination  of  accumulations,  that  the  will  and 
the  Act  together  constituted  a  settlement  (d).  But  a  private  Act 
which  merely  confers  powers  of  management  upon  trustees  of  a 
will,  but  does  not  incorporate  the  will,  nor  create  any  limitations 
to  or  in  trust  for  any  persons  by  way  of  succession,  is  not  part  of 
the  settlement  (e). 

The  provision  of  sub-sect.  4,  requiring  that  the  determination  [state  of  facts 
of  the  question  whether  land  is  settled  land,  is  to  be  governed  by  and  limitations 
the  state  of  facts  and  the  limitations  of  "  the  settlement "  (whatever  settlement  taking 
the  settlement  may  be)  at  the  time  of  the  settlement  taking  effect,  considered.] 
is  of  very  great  importance  (/).     The  effect  of  the  provision  may 
be  shown  by   an   illustration.     Land  is   settled  on   A.  for  life, 
remainder  to  B.  for  life,  remainders  over;   A.  is  dead,  and  B. 
as  tenant  for  life  desires  to  sell.     But  for  sub-sect.  4,  it  might  be 
thought  that  A.  being  dead,  his  life  estate  might  be  disregarded, 
and  that  B.  was  tenant  for  life,  under  a  single  instrument  which 
constituted  the  settlement.     If  so,  jointures  and  other  charges 
created  by  previous  instruments  would  necessarily  be  paramount 
to  the  settlement.     But  sub-sect.  4  requires  that  regard  should 
be  had  to  the  state  of  the   limitations  at   the   time  when  the 

(a)  Re  Lord  StafforcCs  Settlement  and  Castle  BytJiam,  (1895)  1  Ch.  348  ;  Be 

Will,  (1904)  2  Ch.  72.  Mead^s  Settled  Estates,  (1897)  1  I.  R. 

(6)  Re  Goull's  Settled  Estates,  (1905)  121. 

1  Ch.  712.  (e)  Talbot  v.   Sccmsbrich,   (1908)   1 

(c)  39  &  40  Geo.  3.  c.  98,  commonly  Ch.  812. 

known  as  the    Thellusson  Act,   see  (/)  As  to  the  origin  of  this  provision, 

ante,  pp.  96,  100,  101.  see  judgment  of  Stirling,  J.,  in  Re 

(d)  Vine  v.   Raleigh,  (1896)  1  Ch.  Marquis  of  Aileshw-y  and  Lord  Iveagh, 
37 ;    and    see    Ex   parte    Vicar    of  (1893)  2  Ch.  345,  354. 
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instrument  under  consideration  took  effect.  The  life  estate  of  A., 
therefore,  cannot  be  disregarded,  and  on  investigation  it  is  found 
that  that  life  estate  was  in  fact  limited  by  way  of  resettlement 
in  continuation  of  his  life  estate  under  a  previous  instrument. 
That  instrument,  therefore,  forms  part  of  "the  settlement,"  and 
jointures  or  other  charges  created  under  it  may,  under  sect.  20  (a), 
be  subject  to  the  disposition  of  B.  as  tenant  for  life.  In  this  way, 
it  may  be  found  that  a  series  of  instruments  constitute  "the 
settlement,"  and  this  was  what,  in  fact,  occurred  in  a  recent  case, 
where,  upon  grounds  similar  to  those  above  indicated,  it  was  held 
that  a  series  of  instruments  beginning  with  a  settlement  in  1826, 
and  ending  with  a  settlement  in  1885,  together  constituted  the 
"  compound "  settlement,  and  that,  on  the  trustees  of  the  settle- 
ment of  1885  being  appointed  trustees  of  the  compound  settlement 
for  the  purposes  of  the  Settled  Land  Acts,  it  was  competent  for 
the  tenant  for  life  to  sell  and  convey  free  from  jointure  rent- 
charges  created  under  powers  contained  in  previous  instruments, 
and  for  the  trustees  to  give  a  receipt  accordingly  (6). 
[Effect  of  resettle-  Where  a  father  and  son,  in  exercise  of  a  general  power  of 
appointment  conferred  by  a  disentailing  assurance  previously 
executed  by  them,  appointed  lands  to  the  use  of  the  father  for 
life,  with  remainders  over,  but  the  life  estate  of  the  father  was 
not  expressed  to  be  in  restoration  or  continuation  of  his  former 
life  estate  under  a  previous  settlement,  and  under  that  settlement 
the  lands  were  charged  with  a  jointure  and  portions,  it  was 
held  that,  notwithstanding  the  absence  of  any  clause  of  restoration 
or  continuation,  the  several  instruments  constituted  one  settlement 
within  the  Act,  under  which  the  tenant  for  life,  upon  trustees  of 
the  compound  settlement  being  appointed,  could  sell  and  make 
a  good  title  discharged  from  the  jointure  and  portions  (c). 

In  the  same  case  it  was  intimated  that  there  may  be  at  the 
same  time  a  more  comprehensive  settlement  of  land  consisting  of 
several  deeds,  and  a  less  comprehensive  settlement  thereof  con- 
stituted by  one  of  the  deeds  only  (d). 

Accordingly  where  settled  lands  were  resettled  in  such  a  way 
that  the  estate  of  the  tenant  for  life  was  extinguished,  but  the 
original  settlement,  created  by  a  will,  was  still  subsisting  in  respect 
of  a  jointure  and  portions  charged  on  the  lands,  it  was  held  that 
the  tenant  for  life  could  sell  under  the  will  alone,  the  fact  that  he 

(a)  See  post,  p.  663.  Ch.  (C.A.)  275. 

(b)  Re  Marquis  of  Ailesbury  and  (d)  Be  Mtmdy  and  Boper,  sup., 
Lord  Ivearjh,  (1893)  2  Ch.  345,  354.  approving  Be  Dv,  Gane  and  Nettlefold, 

(c)  Be  Mu'/idy  and  Boper,  (1899)  1  (1898)  2  Ch.  96,  on  this  point. 
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had  parted  with  his  life  estate  not  preventing  him  from  exercising 

his  statutory  powers,  and  that  it  was   not  necessary  to  appoint 

trustees  of  the  compound  settlement  (a).     But  where  the  old  life  [Kestoration  of 

estate  created  by  a  will  was  restored  by  a  resettlement,  it  was 

held  that  the  tenant  for  life  could  not  make  a  good  title  under 

the  resettlement  alone  (i). 

Where  there  is  an  original  settlement  complete  in  itself,  and  [Derivative 
derivative  settlements  have  afterwards  been  made  by  persons  who 
take  interests  which  have  not  yet  fallen  into  possession  under 
the  original  settlement,  the  original  settlement  alone  is  the  settle- 
ment for  the  purposes  of  the  Act  (c) ;  but  by  the  Settled  Land  tf  ^^''.''^q^'','"^ 
Act,  1890  (d),  it  is  specially  provided  that  "every  instrument 
whereby  a  tenant  for  life,  in  consideration  of  marriage,  or  as 
part  or  by  way  of  any  family  arrangement,  not  being  a  security 
for  payment  of  money  advanced,  makes  an  assignment  of  or 
creates  a  charge  upon  his  estate  or  interest  under  the  settlement, 
is  to  be  deemed  one  of  the  instruments  creating  the  settlement, 
and  not  an  instrument  vesting  in  any  person  any  right  as  assignee 
for  value "  within  the  meaning  or  operation  of  sect.  50  of  the 
Act  of  1882  (e) ;  and  the  enactment  is  to  apply  and  have  effect 
with  respect  to  every  disposition  before  as  well  as  after  the 
passing  of  the  Act,  unless  inconsistent  with  the  nature  or  terms 
of  the  disposition.  Where  the  tenant  for  life  under  a  will,  which 
contained  a  power  to  her  to  charge  the  settled  land,  having 
married  three  times,  on  the  occasion  of  each  marriage  executed 
deeds  exercising  the  power,  and  also  charging  her  own  life  estate, 
North,  J.,  following  a  decision  of  the  M.  E.  in  Ireland  (/),  treated 
the  deeds  as  constituting  part  of  the  settlement,  and,  on  the 
application  of  the  tenant  for  life,  made  an  order  appointing 
trustees  of  a  compound  settlement  consisting  of  the  will,  the 
three  deeds,  and  a  subsequent  resettlement  (ff).  But  in  a  more 
recent  case,  where  there  was  a  settlement  by  will,  empowering 
successive  tenants  for  life  to  create  jointures,  which  powers  had 
been  exercised,  but  so  that,  in  the  events  which  had  happened, 
there  was  no  separate  charge  on  the  life  estates,  it  was  held  by 

(a)  Be  Wimborne  (Lord)  and  Browne's  et  seq.)  was  to  "  keep  alive  the  old 

Contract,  (1904)  1  Ch.  537.  powers  annexed  to  the  life  estate." 

(6)  Re  Cornwallis  West  and  Munro,  (c)  Be  Knowles'  Settled  Estates,  27 

(1903)  2  Ch.  150  (as  explained  in  Be  Ch.  D.  707. 

Wimiorne,    dc,    sup.,     at    p.   542).  (d)  53  &  54  Vict.  c.  69,  s.  4. 

Reliance  appears  to  have  been  placed  (e)  See  post,  p.  664. 

on  the  statement  of  Chitty,  L.J.,  in  (f)  Be  Meade's  Settled  Estates,  (1891) 

Be  Mundy  and  Boper,  sup.,  that  the  1  I.  R.  121. 

well-known  object  of  this  restoration  (g)  Be  TMit's  Settled  Estates,  (1897) 

(see  Davidson,  3rd.  ed.  vol.  iii.  p.  594  2  Ch.  149. 
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Stirling,  J.,  that  no  appointment  of  trustees  of  any  compound 
settlement  was  necessary,  and  that  the  existing  tenant  for  life  of 
the  will  could  make  a  good  title  to  a  purchaser,  and  the  trustees 
of  the  will  could  give  a  discharge  for  the  purchase-money  {a) ;  and 
it  has  recently  been  held  by  the  same  learned  judge,  that  sect.  4  of 
the  Act  of  1890  is  limited  to  the  purpose  of  excluding  the  operation 
of  sect.  50  of  the  Act  of  1882,  that  it  is  only  for  that  purpose 
that  the  assignments  therein  referred  are  to  "  be  deemed  to  be " 
part  of  the  settlement,  and  that,  therefore,  upon  a  sale  by  a  tenant 
for  life  who  has  made  such  an  assignment,  it  is  not  necessary  to 
appoint  trustees  of  the  settlement  constituted  by  the  original 
settlement  and  the  instrument  of  assignment  (h). 
[Trustees  of  the  2.  The  trustees  for  the  purposes  of  the  Settled  Land  Act  may 
either  be  nominated  by  the  settlement  itself,  or  appointed  by  the 
Court ;  and  sect.  2  of  the  Act  of  1882  (c)  provides  that  "  the 
persons,  if  any,  who  are  for  the  time  being,  under  a  settlement, 
trustees  with  power  of  sale  of  settled  land,  or  with  power  of 
consent  to  or  approval  of  the  exercise  of  such  a  power  of  sale, 
or  if  under  a  settlement  there  are  no  such  trustees,  then  the 
persons,  if  any,  for  the  time  being,  who  are  by  the  settlement 
declared  to  be  trustees  thereof  for  the  purposes  of  this  Act,  are 
for  the  purposes  of  this  Act  trustees  of  the  settlement."  Accord- 
ing to  this  definition,  in  the  case  of  settlements  created  before 
the  Act,  trustees  with  a  power  of  sale,  or  a  power  of  consenting 
to  or  approving  of  a  sale,  if  there  are  any  such  trustees,  and 
they  only,  are  "  trustees  of  the  settlement "  within  the  meaning 
of  the  Act.  But  trustees  to  whom  personal  estate  was  bequeathed 
upon  trust  to  convert  it  and  invest  the  proceeds  in  the  purchase 
of  real  estate  to  be  settled  strictly,  were  held  not  to  be  trustees 
of  the  settlement  for  the  purposes  of  the  Act  (d) ;  and  trustees 
for  a  term  of  years  created  out  of  settled  lands,  with  power 
to  raise  money  by  mortgage  for  specified  purposes  are  not 
trustees  of  the  settlement  for  the  purposes  of  the  Act  (e) ;  but 
where  limited  owners  have  joint  absolute  dominion  over  estates 
in  strict  settlement  {e.g.,  a  tenant  for  life  and  a  tenant  in  tail  in 
immediate  remainder  free  from  charges),  they  can  resettle  as  they 

(a)  Be  Keck  and  Hart,  (1898)  1  Ch.  (1907)  1  I.  E.  88  ;  sed  cf.  Be  Domville 

617.     In  this  case,  Stirling,  J.,  treated  <(j  Gallwells  Contract,  (1908)  1  I.  R.  475. 
the    two    previous    cases   as  simply  (6)   Be    Du    Gane    and    Nettlefold, 

deciding  that  there  was  jurisdiction  (1898)  2  Ch.  96. 
to  appoint  trustees  of  the  so-called  (c)  Sub-sect.  8. 

compound  settlement,  and  not  that  {d)  Burke  v.  Gore,  13  L.  E.  Ir.  367. 

a    good    title    could    not    be    made  (e)  Be  Game's  Settled  Estates,  (1899) 

in  the  absence  of  such  an  appoint-  1  Ch.  324. 
ment ;  and  see  Be  Hayes  Settled  Estates, 
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please,  and  if  they  choose  can  keep  the  settlement  alive,  and 
appoint  Settled  Land  Act  trustees  of  a  compound  settlement 
constituted  by  the  settlement  and  a  resettlement  (a).  A  declara- 
tion in  a  deed  of  resettlement  that  the  trustees  of  the  deed  shall 
be  trustees  of  the  compound  settlement  is  insufficient,  if  some 
of  the  beneficiaries  interested  under  the  settlement  contained  in 
previous  instruments  are  not  parties  to  the  deed  nor  bound 
thereby  (b). 

Trustees  with  a  power  of  sale  exercisable  with  the  consent  of 
the  tenant  for  life  are  within  the  Act  (c) ;  but  the  power  must 
be  general,  and  not  limited,  that  is,  it  must  be  a  power  exercisable 
at  any  time  and  for  any  purpose,  and  not  merely  in  a  contingency 
or  for  a  particular  purpose  (d). 

Where  personal  estate  is   settled   so  that  the  trustees  have  [Implied  power.] 
authority  to  vary  the  investments,  and  after-acquired  real  estate 
is  settled  by  reference  upon  the  same  trusts,  the  trustees,  having 
an  implied  power  of  sale,  fall  within  the  definition  of  trustees  of 
the  settlement  for  the  purposes  of  the  Acts  (e) ;  and  executors  or  [Executors  with 
trustees  who,  under  a  charge  of  debts,  have  an  over-riding  power  °  ^^^^  °    ^   ^'^ 
to  sell  settled  land,  seem  to   be   trustees   for  the  purposes  of 
the  Acts. 

Trustees  with  a  power  of  sale  of  the  settled  real  estate  are  [As  to  heirlooms.] 
trustees  of  the  settlement  for  all  the  purposes  of  the  Act,  includ- 
ing the  sale  of  heirlooms,  although  the   power  of  sale  in  the 
settlement  does  not  extend  to  heirlooms  (/). 

In  instruments  since  the  Act  it  is  usual  and  proper  to  appoint 
trustees  of  the  settlement  expressly  for  the  purposes  of  the  Act. 

By  the  Settled  Land  Act,  1890  (g),  where  there  are  for  the  [Settled  Land 
time  being  no  trustees  of  the  settlement  within  the  meaning  of    ° ' 
and  for  the  purposes  of  the  Act  of  1882,  then  the  following  persons 

(a)  Be  Spearman's  Settled    Estates,  (/)  Constable  v.  Gonstahle,  32  Oh.  D. 

(1906)  2  Ch.  502.  233. 

(6)   Re     Spencer's    Settled    Estates,  (g)   53  &   54   Vict.    c.    69,   s.    16. 

(1903)  1  Ch.  75.  Before  this  Act  trustees  with  a  future 

(c)  Constable  v.  Constable,  32  Ch.  D.  power  of  sale  were  held  not  to  be 
233.  In  a  case  in  Ireland  it  has  been  trustees  for  the  purposes  of  the  Act  ; 
held  that  trustees  with  a  power  of  sale  see  Wheelwright,  v.  Walker,  23  Ch.  D. 
exercisablewiththe  consent  of  a  person  752,  761  ;  Ee  Bryant  and  Barningham, 
whose  consent  cannot  be  obtained,  are  44  Ch.  D.  (C.  A.)  218.  In  a  case  of 
not  within  the  Act,  but  the  sound-  Be  Cox  and  Yeadon,  noted  91  L.  T. 
ness  of  this  decision  may  fairly  be  p.  S41,  it  was  held  by  Chitty,  J.,  in 
questioned  :  Be  Johnstone's  Settlement,  chambers,  that  a  tenant  for  life,  who 
17  L.  R.  Ir.  172.  was  also  one  of  the  trustees,  with  a 

(d)  Re  Coull's  Settled  Estates,  (1905)  power  of  sale  not  taking  effect  until 
1  Ch.  712.  the   death  of   such   tenant  for  life, 

(e)  Re  Garnett  Orme  and  Hargreaves'  could  make  a  good  title  under  s.  16 
Contract,  25  Ch,  R  595.  of  tlie  Act  of  1890. 
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[Trustees  of  land 
comprised  in  the 
settlement  and 
subject  to  the 
same  limitations.] 


[Trustees  with 
future  power  of 
sale.] 


[Appointment 
by  the  Court.] 


[Survival  of 
powers.] 


shall,  for  the  purposes  of  the  Settled  Land  Acts,  1882  to  1890, 
be  trustees  of  the  settlement;  namely,  (1)  The  persons  (if  any) 
who  are  for  the  time  being  under  the  settlement  trustees,  with 
power  of  or  upon  trust  for  sale,  of  any  other  land  comprised  in 
the  settlement,  and  subject  to  the  same  limitations  as  the  land  to 
be  sold,  or  with  power  of  consent  to  or  approval  of  the  exercise 
of  such  power  of  sale ;  or,  if  there  be  no  such  persons,  then 
(2)  The  persons  (if  any)  who  are  for  the  time  being  under  the 
settlement  trustees  with  future  power  of  sale,  or  under  a  future 
trust  for  sale  of  the  land  to  be  sold,  or  with  power  of  consent  to 
or  approval  of  the  exercise  of  such  a  future  power  of  sale, 
and  whether  the  power  or  trust  takes  effect  in  all  events  or 
not.  This  provision  is  applicable  although  the  sale  is  not  to 
take  place  until  after  the  death  of  one  of  the  persons  who  are 
appointed  trustees  (a). 

Where  trustees  of  a  will,  having  power  of  sale  of  settled  land, 
and  being  also  directed  to  invest  personal  estate  upon  land  to  be 
brought  into  settlement,  made  an  investment  accordingly,  and 
subsequently  sold  the  original  settled  land,  the  purchased  lands 
were  held  to  be  "  comprised  in  the  settlement  and  subject  to  the 
same  limitations"  within  the  meaning  of  the  section,  and  the 
trustees  were  trustees  for  the  purposes  of  the  Settled  Land 
Acts  (&). 

3.  Where  there  are  no  trustees  of  the  settlement  within  the 
statutory  definition,  or  where  in  any  other  case  it  is  expedient  for 
the  purposes  of  the  Act  that  new  trustees  of  a  settlement  should 
be  appointed,  the  Court  may,  if  it  thinks  fit,  on  the  application 
of  the  tenant  for  life,  or  of  any  other  person  having,  under  the 
settlement,  an  estate  or  interest  in  the  settled  land,  in  possession, 
remainder,  or  otherwise,  or  in  the  case  of  an  infant,  of  his 
testamentary  or  other  guardian  or  next  friend,  appoint  fit  persons 
to  be  trustees  under  the  settlement  for  the  purposes  of  the  Act  (c). 

The  persons  appointed  by  the  Court,  and  the  survivors  and 
survivor  of  them,  while  continuing  to  be  trustees  or  trustee,  and, 
until  the  appointment  of  new  trustees,  the  personal  representatives 
or  representative  for  the  time  being  of  the  last  surviving  or 
continuing  trustee,  are  for  the  purposes  of  the  Act  the  trustees 
or  trustee  of  the  settlement  {d). 


(a)  Be  Jackson's  Settled  Estates, 
(1902)  1  Ch.  258;  and  though  the 
power  of  sale  might  be  exercised  so  as 
to  create  a  perpetuity  ;  Be  Dairies  and 
Kent's  Contract,  (1910)  W.N.  61. 

(6)  Be  Moore,  (1906)  1  Ch.  789. 

(c)  45  &  46  Vict.  c.  38,  s.  38,  sub-s. 


1.  See  Re  Skerritt,  W.N.  (1899)  p.  240, 
where  an  order  appointing  trustees  of 
the  settlement  created  by  a  will  was 
held  to  have  the  effect  of  appointing 
them  separate  trustees  of  three  several 
settlements  created  by  the  will, 
{d)  S.  38,  sub-s.  2. 
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The  exercise  of  this  power  is  in  the  discretion  of  the  Court  (a),  [Discretion  of 
and  it  has  been  laid  down  in  a  case  in  Ireland,  that,  upon  an*-'""''*-] 
application  under  this  section  to  appoint  trustees,  the  Court  should 
not  only  require  to  be  satisfied  of  the  fitness  of  the  proposed 
trustees,  but  also  that  the  purpose  for  which  their  appointment  is 
asked  is  such  as  to  render  such  appointment  safe  and  beneficial  to 
all  parties  interested ;  and  where  the  application  was  with  a  view 
to  having  a  large  fund  taken  out  of  Court  and  invested  upon 
mortgage  of  lands  in  Ireland,  it  was  refused  (h). 

By  the  Trustee  Act,  1893  (c),  sect.  47  (d),  the  powers  and  [Application  to 
provisions  contained  in  that  Act,  with  reference  to  the  appoint-  settled  Land  Acta 
ment  of  new    trustees,    and    the    discharge    and   retirement    of  of  provisions  of 

TmstfiG  Act 

trustees  (e),  are  to  apply  to  and  include  trustees  for  the  purposes  1393^  as  to  ap- 
of  the  Settled  Land  Acts,  1882  to  1890,  whether  appointed  by  the  pointment  of 
Court  or  by  the  settlement,  or  under  provisions  contained  in  the 
settlement,  and  the  enactment  applies  and  is  to  have  effect  with 
respect  to  an  appointment  or  a  discharge  and  retirement  of  trustees 
taking  place  before  as  well  as  after  the  commencement  of  the  Act, 
and  is  not  to  render  invalid  or  prejudice  any  appointment  or  any 
discharge  and  retirement  of  trustees  effected  before  the  passing  of 
the  Act,  otherwise  than  under  the  provisions  of  the  Conveyancing 
and  Law  of  Property  Act,  1881. 

The  application  to  the  Court  should  be  by  summons,  which  [Application  to 
should  be  served  on  the  trustees  (if  any),  and  also  on  the  tenant  s^j^'mo/s.] 
for  life,  if  he  is  not  the  applicant,  but  not  on  any  other  person 
unless  the  Judge  so  directs  (/). 

As  the  appointment  of  trustees  under  the  Settled  Land  Act,  [Solicitor  of 
1882,  is  required  to  impose  a  check  upon  the  extensive  powers  j^^^.  appointed 
conferred  upon  the  tenant  for  life,  and  sect.  44  contemplates  the  trustee.] 
probability  of  there  being  differences  between  the  trustees  and 
the  tenant  for  life,  the  Court  will  not  appoint  any  member  of 

(a)  See  Williams  v.  Jenkins,  W.  N.      L.  R.  Ir.  341. 

(1894)  p.  176.                                                  (c)    56    &    57    Vict.    c.  53 ;  Re 

(b)  Bwrke  v.  Gore,  13  L.  R.  Jr.  367  ;  Wilcoch,  34  Oh.  D.  508  ;  and  see 
but  the  Court,  as  a  general  rule  and  in  Be  Kane's  Trusts,  21  L.  R.  Ir. 
the  absence  of  special  circumstances,  112. 

will  make  the  appointment  without  (d)  Replacing  s.  17  of  the  Settled 

going  into  any  such  question.     As  to  Land  Act,  1890.     As  to  the  difficulty 

the  power  of  the  Irish  Land  Commis-  which  previously  arose,  see  Re  Wilcoch, 

sioners  to  appoint  trustees  for  the  pur-  34  Ch.  D.  510. 

poses  of  the  Settled   Land  Acts  in  (e)  As  to  these  provisions  see  post, 

certain  cases,  see  48  &  49  Vict.  c.  73,  Chap.  XXVI. 

s.   13.     As    to    the    appointment  of  (/')  Rules  of  the  Supreme   Court 

trustees  in  Ireland  when  trustees  have  under  the  Settled   Land  Act,  1882, 

already  been  appointed  in  England,  RR.  2,  4,  and  6. 

see   Be   Maberly's  Settled  Estate,  19 
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[Appointment  of 
persons  resident 
out  of  juris- 
diction.] 


[Infant's  share 
in  unconverted 
realty.  ] 


[Tenant  for  life 
a  lunatic] 


[Payment  of 
capital  money 
to  trustees.] 


the  firm  of  solicitors  who  act  for  the  tenant  for  life  (a),  and 
a  fortiori  will  not  appoint  the  actual  tenant  for  life,  or  any  person 
who  may  become  tenant  for  life  (I),  such  as  a  tenant  for  life  in 
remainder  (c),  to  be  a  trustee  of  the  settlement. 

Under  special  circumstances,  where  an  infant  resident  and 
domiciled  in  a  colony  was  entitled  to  a  share  of  real  estate,  and  it 
was  proved  that  a  proposed  sale  would  be  beneficial  to  the  infant, 
the  Court  appointed  as  trustees  persons  who  were  resident  in 
the  colony  {d). 

The  share  of  an  infant  under  the  Statute  of  Distribution  in 
realty  which  has  been  improperly  allowed  to  remain  unconverted, 
is  settled  land  within  the  meaning  of  the  Act  («),  so  as  to  enable 
the  Court,  under  sect.  38,  to  appoint  trustees  to  exercise  the 
powers  of  the  Act ;  but  the  order  appointing  the  trustees  will  be 
made  without  prejudice  to  any  question  as  to  the  interests  of  the 
infant  (/). 

Where  a  tenant  for  life  is  a  lunatic,  and  his  committee  applies, 
under  sect.  62  of  the  Act,  for  an  order  enabling  him  to  exercise 
the  powers  of  the  Act,  and  no  trustees  are  in  existence,  new  trustees 
must  be  appointed  for  the  purposes  of  the  Act,  and  be  served  with 
notice  of  the  application  (g). 

4.  By  sect.  39,  sub-sect.  1,  capital  money  arising  under  the 
Act  is  not  to  be  paid  to  fewer  than  two  persons  as  trustees  of  a 
settlement,  unless  the  settlement  authorises  the  receipt  of  capital 
trust  money  of  the  settlement  by  one  trustee.  But  subject 
thereto,  by  sub-sect.  2,  the  provisions  of  the  Act  referring  to  the 
trustees  of  a  settlement  apply  to  the  surviving  or  continuing 
trustees  or  trustee  of  the  settlement  for  the  time  being. 

Where  trustees  have  an  implied  power  of  sale  over  realty 
settled  by   reference  to  trusts  of  personal  estate,  and  power  is 


(a)  Re  Kemp's  Settled  Estates,  24 
Ch.  D.  485  ;  Be  J.  Walker's  Trusts, 
48  L.  T.  N.S.  632  ;  31  W.  R.  716  ;  Be 
Earl  of  Stamford,  (1896)  1  Ch.  288, 
299,  where  Stirling,  J.,  intimated  that 
he  should  be  slow  to  make  such  an 
appointment,  though  he  had  done  so 
in  one  case,  viz.  Be  Marquis  of 
Aileshiiry  and  Lord  Iveagh,  (1893) 
2  Ch.  345  ;  and  see  Be  Spencer's  Settled 
Estates,  (1903)  1  Ch.  75,  where  the 
fact  that  the  solicitor  of  the  tenant 
for  life  was  already  a  trustee  under 
the  compound  settlement,  and  the 
alleged  convenience  of  having  the 
same  trustees  for  all  the  settlements, 
were  not  deemed   sufficient  reasons 


for  departing  from  the  ordinary  rule, 
(i)  Be  Harrop's  Trusts,  24  Ch.  D.  717. 

(c)  Be  Thompson's  Will,  21  L.  R. 
Ir.  109. 

(d)  Be  Simpson,  (1897)  1  Ch.  (C.A.) 
256. 

(e)  See  sect.  59. 

(/)  Be  Wells,  48  L.  T.  N.S.  859 ; 
31  W.  R.  764  ;  but  see  Be  Greenville 
Estate,  11  L.  R.  Ir.  138. 

(g)  Be  Taylor,  52  L.  J.  N.S.  Ch. 
728  ;  31  W.  R.  596  ;  48  L.  T.  N.S. 
420.  It  is  to  be  noted  that  the  powers 
of  s.  62  arise  only  in  the  case  of  a 
lunatic  so  found  by  inquisition  ;  see 
Be  Baggs,  (1894)  2  Ch.  416  n. 
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given  by  the  settlement  to  the  trustees  or  trustee  to  act  and  give 
receipts  for  moneys  subject  to  the  trusts  of  the  settlement,  the 
case  falls  within  the  exception  of  sect.  39,  sub-sect.  1,  and  a 
single  trustee  may  receive  the  purchase-money  of  the  real  estate 
arising  from  a  sale  by  the  tenant  for  life  {a). 

5.  We  will  next  advert  to  the  position  of  the  tenant  for  life,  [Tenant  for  life.] 
and  the  powers  given  by  the  Act  to  the  tenant  for  life,  under 
which  term  are  included,  not  only  the  person  or  persons  bene- 
ficially entitled  to  the  possession  of  the  settled  land,  or  the  receipt 
of  the  income  thereof  for  life  (h),  but  also  the  limited  owners  who, 
under  sect.  58,  have  the  powers  of  a  tenant  for  life  under  the 
Act. 

It  may  here  be  remarked  that  by  sect.  2,  sub-sect.  5,  the  tenant  [Definition  of 
for  life  is  defined  to  be  "  the  person  for  the  time  being  under  a  settle-  ^""^^ 
ment  beneficially  entitled  to  possession  (c)  of  settled  land  for  his 
life  "  (d) ;  and  by  sub-sect.  6,  "  if  there  are  two  or  more  persons  so 
entitled  as  tenants  in  common,  or  as  joint  tenants,  or  for  other 
concurrent  estates  or  interests,  they  together  constitute  the  tenant 
for  life  for  the  purposes  of  the  Act "  (e) ;  and  by  sub-sect.  7,  a  person 
who  is  "tenant  for  life  within  the  foregoing  definition  is  to  be  deemed 
such,  notwithstanding  that,  under  the  settlement  or  otherwise,  the 
settled  land,  or  his  estate  or  interest  therein,  is  incumbered  or  charged 
in  any  manner,  or  to  any  extent " ;  and,  by  sub-sect.  10,  posses- 
sion includes  receipt  of  income. 

The  definition  has  been  liberally  construed,  and  it  has  been 
held  that  the  right  to  occupy  a  mansion  house  rent  free,  if  such 
right  is  exercised,  constitutes  the  occupier  a  tenant  for  life  within 

{a)  Re  Garnett  Orme  and  Hargreaves'  settled  land  has  come  to  be  held  in 

Contract,  25  Ch.  D.  595.  undivided  shares,  the  tenant  for  life 

(6)  See   sect.    2,   sub-sects.   5   and  may  join  or   concur   to  any   extent 

10  (i).  necessary  or  proper  for  any  purpose  of 

(c)  The  words  "  entitled  to  posses-  the  Act,  with  any  person  entitled  to 
sion"  mean  entitled  "in  possession,"  orhavingpowerorright  of  disposition 
as  distinguished  from  entitled  "  in  re-  of  or  over  another  undivided  share, 
version"  ;  iJe^i/cmsore,  30  Ch.  D.  605  ;  A  tenant  for  life  of  an  undivided 
31  Ch.  D.  (C.A.)  577.  moiety  of  land  can  sell  the  moiety  of 

(d)  Where  there  is  a  trust  for  acou-  which  he  is  tenant  for  life  without 
mulation  of  rents  during  the  life  of  the  concurrence  of  the  owner  or 
the  tenant  for  life,  who  is  also  heir-at-  owners  of  the  other  undivided  moiety : 
law,  and  as  such  entitled  to  the  residue  Cooper  v.  Belsey,  (1899)  1  Ch.  (C.A.) 
of  the  life  estate  after  the  expiration  639,  overruling  Re  Collinge's  Settled 
of  the  period  limited  by  the  Accumula-  Estates,  36  Ch.  D.  516.  A  jointress 
tions  Act,  1800,  the  heir-at-law  is  whose  jointure  is  paid  has  merely  a 
tenant  for  life  under  the  Settled  Land  charge  and  not  a  concurrent  estate  or 
Act ;  Re  Aiherton,  W.N.  (1891)  p.  85.  interest  with  that  of  the  tenant  for 

(e)  This  must  be  compared  with  life;  Re  Marquis  of  AUesbury  and  Lord 
s.  19,  which  provides  that  where  the  Iveagh,  (1893)  2  Ch.  345.  As  to  sales 
settled  land  comprises  an  undivided  by  trustees  in  such  a  case,  see  post, 
share,  or,  under  the  settlement  the  Chap.  XXIV.  s.  2.  v. 

2   T 
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the  Act  (a) ;  and  where  trustees  were  directed  to  enter  into  posses- 
sion of  an  estate,  keep  up  the  mansion  house  and  permit  the 
testatrix's  daughter  to  reside  therein,  and  extensive  powers  of 
management  were  given  to  them,  and  there  were  provisions  with 
the  object  of  giving  a  strictly  Protestant  and  Welsh  character 
to  the  estate,  it  was  held  that  there  being  in  fact  and  in  substance 
a  trust  that  the  daughter  should  have  the  actual  right  of  residence 
during  her  life,  she  was  tenant  for  life  within  the  Act  (h). 
I'Persons  having        g.  By  sect.  58,  sub-sect.  1,  the  powers  of  a  tenant  for  life  are 

powers  of  tenant       .  i       c    i       j.  n        •  i  i  • 

for  life.]  given  to  each  of  the  rollowmg  persons,  when  his  estate  or  interest 

is  in  possession  (c),  namely  :- — 

(i.)  A  tenant  in  tail,  including  a  tenant  in  tail  who  is  by  Act 
of  Parliament  restrained  from  barring  or  defeating  his  estate  tail, 
although  the  reversion  is  in  the  Crown,  and  so  that  the  exercise 
by  him  of  his  powers  shall  bind  the  Crown,  but  not  including 
such  a  tenant  in  tail  where  the  land  in  respect  whereof  he  is  so 
restrained  was  purchased  with  money  provided  by  Parliament  in 
consideration  of  public  services. 

(ii.)  A  tenant  in  fee  simple,  with  an  executory  limitation,  gift, 
or  disposition  over,  on  failure  of  his  issue,  or  in  any  other  event. 

(iii.)  A  person  entitled  to  a  base  fee,  although  the  reversion  is 
in  the  Crown,  and  so  that  the  exercise  by  him  of  his  powers  shall 
bind  the  Crown. 

(iv.)  A  tenant  for  years  determinable  on  life,  not  holding 
merely  under  a  lease  at  a  rent. 

(v.)  A  tenant  for  the  life  of  another,  not  holding  merely  under 
a  lease  at  a  rent  (d). 

(vi.)  A  tenant  for  his  own  or  any  other  life,  or  for  years 
determinable  on  life,  whose  estate  is  liable  to  cease  in  any 
event  during  that  life,  whether  by  expiration  of  the  estate,  or  by 
conditional    limitation,   or    otherwise,   or   to   be   defeated  by   an 

(a)  Re  Game's  Settled  Estates,  (1899)  (rf)  See  Vine  v.  Baleigh,  (1896)  1  Ch. 

1  Ch.  324.  37,  where  the  executors  of  a  deceased 

(6)    Be    Baroness    Llanover's    Will,  next  of  kin  and  the  surviving  next 

(1903)  2  Ch.  (C.A.)  16  ;  (1902)  2  Ch.  of  kin,  who  were  entitled  for  Uie  life 

679.  of  another  to  receive  income  directed 

(c)  These  words  refer  to  possession  to  be  accumulated   contrary   to   the 

as  contrasted  with   reversion  or  re-  Accumvilations  Act,  1800   (39   &   40 

mainder,  not  to  personal  possession  as  Geo.  3.  c.  98),  s.  1,  were  held  to  have 

contrasted  with  possession  by  another  jointly  the   powers  of  a  tenant   for 

person  ;   Ee  Morgan,  24  Ch.  D.   114,  life.     But   the    section    only   applies 

116  ;  Re  Jones,  26  Ch.  D.  (C.A.)  736,  to  beneficial   owners,   and   therefore 

741,  744  ;  Re  TVoodlwuse,  (1898)  1 1.  R.  trustees  with  an  estate  pur  autre  vie 

69.     An  owner  in  fee  simple  subject  cannot     exercise     the     powers  :     Re 

to  incumbrances   is   not   within  the  Jemmett  and  Guest's   Contract,   (1907) 

section  ;  Re  Bective  Estate,  27  L.  E.  Ir.  1  Ch.  629. 
364. 
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executory  limitation,  gift,  or  disposition  over,  or  is  subject  to  a 
trust  for  accumulation  of  income  for  payment  of  debts  or  other 
purpose. 

(vii.)  A  tenant  in  tail  after  possibility  of  issue  extinct. 

(viii.)  A  tenant  by  the  curtesy  (a). 

(ix.)  A  person  entitled  (6)  to  the  income  of  land  under  a  trust  or 
direction  for  payment  thereof  to  him  during  his  own  or  any  other 
life,  whether  subject  to  expenses  of  management  or  not  (c),  or 
until  sale  of  the  land,  or  until  forfeiture  of  his  interest  therein 
on  bankruptcy  or  other  event. 

By  sub-sect.  2,  "  in  every  such  case,  the  provisions  of  this  Act 
referring  to  a  tenant  for  life,  either  as  conferring  powers  on  him 
or  otherwise,  and  to  a  settlement,  and  to  settled  land,  shall  extend 
to  each  of  the  persons  aforesaid,  and  to  the  instrument  under 
which  his  estate  or  interest  arises,  and  to  the  land  therein  com- 
prised." This  sub-section  has  been  held  to  operate  as  an  extension 
of  the  definition  of  settlement  contained  in  sect.  2  to  instruments 
not  in  terms  included  therein,  so  that  where  land  was  held  upon 
trust  for  a  married  woman  for  life,  without  power  of  anticipation, 
with  remainder  to  such  uses  as  she  should  appoint,  and  in  default 
of  appointment,  to  the  use  of  herself  in  fee,  although  the  land  did 
not  stand  for  the  time  being  limited  to  or  in  trust  for  persons 
by  way  of  succession  within  sect.  2,  nevertheless,  under  sect.  58, 
the  instrument  was  a  settlement,  and  the  married  woman  had 
the  powers  of  a  tenant  for  life,  under  sub-sect.  1,  clause  (ix.)  (d). 

7.  Under  sub-sect.  1  of  sect.  58  it  has  been  held  that,  where  [Tenant  in  fee 
estates  were  devised  to  the  use  of  trustees  upon  trust  to  pay  the  J.fuiverT*'"^^ 
net  income  to  the  testator's  wife,  for  the  maintenance,  education, 
and  benefit  of  the  testator's  son  until  he  should  attain  twenty-one, 
and  without  liability  to  account  to  the  trustees  or  to  the  son 
"  for  the  same,  and  upon  the  son  attaining  twenty-one,  then  upon 
trust  for  him  absolutely,  but  if  he  should  die  under  twenty-one 
without  leaving  issue,  then  upon  other  trusts,  the  infant  son  had 
the  powers  of  a  tenant  for  life,  as  being  within  the  meaning  of 
clause  (ii.)  tenant  in  fee  simple,  with  an  executory  limitation  over 
in  the  event  of  his  death  under  twenty-one  without  issue  (e). 

(a)  By  s.  8  of  the  Settled  Land  Act,  "  entitled,"  see  Be  Home's  Settled  Es- 

1884,  the  estate  of  a  tenant  by  the  tates,  39  Ch.  D.  (C.A.)  84,  89. 

curtesy  is,  lor  the  purposes  of  the  Act  (c)  These  words  ought  to  receive  a 

of  1882,  to  be  deemed  an  estate  arising  liberal  construction  ;  Glarke  v.  Thorn- 

under  a  settlement  made  by  his  wife.  ton,  35  Ch.  D.  307,  at  pp.  311,  312. 

See  observations  of   Stirling,  J.,   in  (d)  Re  Pocock  and  Frankerd,  (1896) 

Be  Pocock    and    Prankerd,   (1896)    1  1  Ch.  302. 

Ch.  302.                      _  (e)  Be  Morgan,  24  Ch.  D.  114,  and 

(6)  As  to  the  meaning  of  the  word  so  where  the  executory  limitation  over 
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[Lease  for  years 
given  to  one  for 
life.] 


[Tenant  for  life 
or  for  years 
determinable 
on  life.] 


[Trust  for  ac- 
cumulation of 
income.] 


A  gift  of  an  estate,  comprised  in  a  lease  for  years,  to  a  person 
during  the  remainder  of  the  term,  if  he  shall  so  long  live,  is  not 
within  either  clause  (iv.)  or  clause  (vi.)  of  the  sub-section,  and  the 
devisee  cannot  exercise  the  powers  of  a  tenant  for  life  under  the 
Act  (a). 

Under  clause  (vi.)  it  "has  been  held  that  a  person  to  whom 
an  estate  is  devised  "so  long  as  he  shall  reside  in  my  present 
dwelling-house  or  upon  some  part  of  my  B.  estate  for  not  less 
than  three  months  in  each  year  after  he  shall  become  entitled  to 
the  actual  possession  thereof,"  is  within  the  clause  (6) ;  and  where 
the  devise  was  in  trust  for  the  testator's  widow  during  her  widow- 
hood for  the  benefit  and  maintenance  of  herself  and  their  children, 
the  widow  had  the  powers  of  a  tenant  for  life  under  the  clause 
notwithstanding  that  her  estate  was  incumbered  or  charged  with 
the  liability  to  provide  maintenance  for  such  of  her  children  as 
should  require  it  (c).  But  the  clause  does  not  include  the  case 
where  the  property  is  vested  in  trustees  upon  trust  during  the 
life  of  A.,  to  apply  the  income  for  the  benefit  of  A.  and  of  his 
wife  and  children,  or  for  the  benefit  of  any  one  or  more  of  them, 
with  a  direction  that,  in  case  A.  should  assign  his  interest,  or  do 
any  act  whereby  he  would,  if  absolutely  entitled,  be  deprived  of 
the  enjoyment  thereof,  the  trust  in  his  favour  should  absolutely 
cease,  and  the  income  should  thenceforth  during  his  life  be 
applied  by  the  trustees  either  for  the  benefit  of  A.  or  for  such 
other  purposes  and  in  such  manner  as  the  trustees  should  in  their 
absolute  discretion  think  fit  (d).  An  heiress  at  law,  who  is  only 
entitled  to  surplus  rents  until  the  birth  of  a  daughter,  is  not 
within  the  clause,  which,  it  would  seem,  does  not  apply  to  a 
person  merely  entitled  to  receive  surplus  rents  from  trustees 
who  are  in  possession  and  managing  (e). 

The  expression  "  trust  for  accumulation  of  income  "  in  clause  (vi.) 
ought  not  to  be  narrowly  construed,  and  where  in  a  specified 
event,  which  happened,  the  interest  of  the  tenant  for  life  was 
suspended  during  the  continuance  of  a  trust  for  payment  of  the 
testator's  debts,  the  clause  was  held  to  be  applicable  (/) ;  and  so 
where,  during  a  term  antecedent  to  the  life  estate,  the  whole  of 

Ch.  D.  191. 

(c)  Be  Pollock,  (1906)  1  Ch.  146. 

(rf)  Be  Atkinso7i,  30  Ch.  D.  605  ; 
31  Ch.  D.  (C.A.)  577. 

(e)  Be  Baroness  Llanover,  (1907)  1 
Ch.  629. 

(/)  Williams  v.  Jenkins,  (1893) 
1  Ch.  700 ;  and  see  Be  JVoodhouse, 
(1898)  1  I.  E.  69. 


was  in  default  of  compliance  with  a 
condition  as  to  residence  in  the 
mansion  house,  and  maintenance  of 
a  home  there  for  the  sister  of  the 
testatrix  :  Be  Bichardson,  (1904)  2  Ch. 
777. 

(a)  Be  Hade's  Settled  Estates,  26 
Ch.  D.  428  ;  29  Ch.  D.  (C.A.)  78. 

(6)  Be    Paget's    SettledSl^lll''    30 
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the  rents  were  to  be  accumulated  and,  subject  to  payment  of 
annuities,  to  be  treated  as  capital  moneys  (a). 

Where,  subject  to  a  term  for  raising  certain  sums,  freehold  [Persons  entitled 
estates  were  devised  to  the  use  of  trustees  during  the  life  of  A.  land.™™^  ° 
with  remainders  over,  and  the  trustees  were  to  enter  into  posses- 
sion, and  during  the  life  of  A.  manage  the  property  and  pay  all 
expenses  and  outgoings,  and  keep  down  the  interest  on  charges, 
and  pay  an  annuity,  and  then  pay  the  ultimate  residue  of  the  rents 
and  profits  to  A.,  and  the  income  was  insufficient  after  payment 
of  the  outgoings  and  interest  to  pay  the  annuity,  it  was  held  that 
A.  came  within  clause  (ix.),  and  had  the  powers  of  a  tenant  for 
life  (6).  So  where  estates  were  limited  to  trustees  for  a  term  of 
1300  years,  and  subject  thereto  to  A.  for  life,  with  remainders 
over  in  strict  settlement,  and  the  trusts  of  the  term  were  to  raise 
portions,  to  pay  annuities,  including  an  annuity  to  A.,  and  to 
apply  the  residue  as  a  sinking  fund  to  pay  off  mortgage  debts 
and  other  charges,  and  the  trustees  were,  "during  the  continu- 
ance of  the  trust,"  to  enter  into  and  hold  possession  of  the  rents 
and  profits  of  the  estate,  and  ''  not  deliver  the  same  to  any  person 
beneficially  interested  in  any  part  thereof,"  and  manage  the  estate 
as  therein  mentioned,  and  full  powers  of  management  were  given 
to  the  trustees,  and  they  were  also  given  such  other  powers  over 
,  the  estate  as  were  given  to  a  tenant  for  life  in  possession  by  the 
Settled  Land  Act,  1882,  it  was  held  that  A.  was  a  tenant  for  life, 
or  a  person  having  the  powers  of  a  tenant  for  life,  within  the 
meaning  of  the  Act,  and  that  the  trustees  could  not  sell  or 
enfranchise  without  his  consent,  as  required  by  sect.  56  of  the 
Act  (c).  It  seems  that  the  clause  does  not  apply  to  a  terminable 
life  interest,  or  to  any  interest  taken  under  an  intestacy,  though 
comprised  in  the  "subject  of  the  settlement"  under  sect.  2, 
sub-s.  2  (d). 

Where  annuitants  were   for   the   time   being   entitled  to  the  [Annuitants.] 
entire  rents  and  profits  of  the  residuary  real  estate,  they  were 
held  to  be  persons  having  together  the  powers  of  a  tenant  for 
life  under  clause  (ix.)  (e). 

(a)  Be  Martyn,  67  L.  J.  Ch.  733,  Llanover's  Will,  (1903)  2  Ch.  (C.A.) 

distinguishing  Be  Strangways,  34  Ch.  16,  21,  ante,  p.  658. 

D.   (C.A.)   423,   on  the  ground  that  (c)   Be  Glitheroe  Estate,  28  Ch.  D. 

there  the  life  estate  was  only  to  be  378  ;  31  Ch.  D.  (C.A.)  135  ;  and  see 

created  under  an  executory  trust  at  Be  Be  Hoghton,  (l896)  1  Ch.  (C.A.) 

the  end  of  the  term,  whereas  here  the  855,  861,  865,  869. 

tenant  for  life   took  subject   to  the  (d)  Be  Baroness  Llanover,  (1907)  1 

term.  Ch.  629. 

(6)  Be  Jones,  24   Ch.  D.  583  ;   26  («)  Be  Bennet,  (1903)  2  Ch.  136. 
Ch.  D.  (C.A.)  736 ;  and  see  Be  Baroness 
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[Tenant  for  life 
whose  interest  is 
only  to  arise 
mfuturo.'] 


[Trust  for  sale  of 
life  estate.] 


[Infant  absolutely 
entitled  to  be 
deemed  tenant 
for  life.  ] 


[Dealings  be- 
tween tenant  for 
life  and  the 
estate.] 


But  the  case  is  different  where  by  the  settlement  there  is  a 
period  of  time  fixed  during  which  the  person  claiming  to  be 
tenant  for  life  in  possession,  or  to  exercise  the  powers  of  a  tenant 
for  life  in  possession,  can  have  no  right  to  put  himself  in  posses- 
sion of  the  estate,  or  to  claim  any  part  of  the  rents  and  profits 
of  the  estate,  however  large  they  may  be.  Where,  therefore, 
residuary  real  estate  was  devised  to  trustees  upon  trust  during 
twenty  years  to  manage  and  improve  the  estate,  and  to  accu- 
mulate or  invest  unapplied  rents,  and  after  the  determination  of 
the  term  to  convey  to  uses  under  which  the  testator's  son  would 
become  tenant  for  life,  it  was  held  that  the  son  during  the  term 
could  not  exercise  the  powers  of  a  tenant  for  life  (a) ;  and  where 
by  a  settlement  a  term  of  ninety-nine  years  was  limited  to  trustees 
upon  trust  to  permit  premises  to  be  personally  occupied  by  one 
for  life,  so  long  as  she  continued  a  widow  and  was  desirous  of 
personally  occupying,  and  she  never  occupied,  or  desired  to  do  so, 
but  concurred  in  granting  a  lease  of  the  premises  for  five  years,  it 
was  held  that,  during  the  term,  she  was  not  tenant  for  life  in 
possession  for  the  purposes  of  the  Act,  though  she  might  have  the 
powers  of  a  tenant  for  life  in  the  event  of  her  exercising  her 
right  of  personal  occupation  upon  the  determination  of  the 
lease  (&). 

Where  the  limitation  was  during  the  life  of  A.  upon  trust  to 
sell  the  life  estate  and  pay  the  proceeds  after  certain  deductions 
to  A.  and  B.  as  tenants  in  common,  it  was  held  that  A.  and  B. 
could  together  exercise  the  powers  of  the  Act  (c). 

It  may  here  be  observed  that  by  sect.  59  of  the  Settled  Land 
Act,  1882,  "  where  a  person  who  is  in  his  own  right  seised  of  or 
entitled  in  possession  to  land,  is  an  infant,  then  for  the  purposes 
of  this  Act  the  land  is  settled  land,  and  the  infant  shall  be  deemed 
tenant  for  life  thereof." 

8.  By  the  Settled  Land  Act,  1890  {d),  it  is  provided  that  where 
a  sale  of  settled  land  is  to  be  made  to  the  tenant  for  life,  or  a 
purchase  is  to  be  made  from  him  of  land  to  be  made  subject  to 
the  limitations  of  the  settlement,  or  an  exchange  is  to  be  made 
with  him  of  settled  land  for  other  land,  or  a  partition  is  to  be 
made  with  him  of  land  an  undivided  share  whereof  is  subject  to 
the  limitations  of  the  settlement,  the  trustees  of  the  settlement 


(a)  Re  Strmignmjs,  34  Ch.  D.  (C.A.) 
423  ;  and  see  Williams  v.  Jenkins, 
(1893)  1  Ch.  700,  705  ;  Re  De  Hoghton, 
(1896)  1  Ch.  (C.A.)  855,  866,  869. 

(6)  Re  Edward's  Settlement,  (1897) 


2  Ch.  412. 

(c)  Re  Hale  and  Clarke,  55  L.  J.  N.S. 
Ch.  550  ;  55  L.  T.  N.S.  151,  worn.  Re 
Hale  and  Smyth. 

(d)  53  &  54  Vict.  0.  69,  s.  12. 
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shall  stand  in  the  place  of  and  represent  the  tenant  for  life,  and 
shall,  in  addition  to  their  powers  as  trustees,  have  all  the  powers 
of  the  tenant  for  life  in  reference  to  negotiating  and  completing 
the  transaction. 

9.  The  Settled  Land  Act,  1882,  has  not  only  given  to  [Powers  of 
the  tenant  for  life  all  the  powers  of  disposition  of  the  settled 
land  which  were  previously  given  in  well-drawn  settlements 
to  the  tenant  for  life,  or  to  the  trustees  with  his  consent, 
but  has  also  conferred  on  him  larger  and  more  extended 
powers,  and  has  effected  a  complete  revolution  in  the  manner  of 
dealing  with  settled  estates,  and  in  the  mutual  relations  of  the 
tenant  for  life  and  trustees.  Thus  the  Act  has  given  to  the 
tenant  for  life  an  absolute  power  at  his  own  discretion  to  sell, 
enfranchise,  and  exchange  the  settled  land,  to  grant  building, 
mining,  and  other  leases  thereof,  to  concur  in  a  partition,  to 
accept  surrenders  of  leases,  to  dedicate  parts  of  the  settled  land 
for  streets  and  open  spaces,  and  other  similar  purposes,  and 
various  other  powers,  the  details  of  which,  and  of  the  conditions 
and  restrictions  upon  and  subject  to  which  they  are  exercisable, 
do  not  fall  within  the  purview  of  the  present  work. 

As  regards  the  power  of  the  tenant  for  life  to  convey,  it  is  [Conveyance  by 
provided  by  sect.  20  that  on  a  sale,  exchange,  partition,  lease, 
mortgage,  or  charge,  the  tenant  for  life  may,  as  regards  land 
sold,  given  in  exchange  or  on  partition,  leased,  mortgaged,  or 
charged,  or  intended  so  to  be,  including  copyhold  or  customary  or 
leasehold  land  vested  in  trustees,  or  as  regards  easements  or  other 
rights  or  privileges  sold  or  leased,  or  intended  so  to  be,  convey  or 
create  the  same  by  deed,  for  the  estate  or  interest  the  subject  of 
the  settlement,  or  for  any  less  estate  or  interest,  to  the  uses  and  in 
the  manner  requisite  for  giving  effect  to  the  sale,  exchange, 
partition,  lease,  mortgage,  or  charge.  Such  a  deed,  to  the  extent 
and  in  the  manner  to  and  in  which  it  is  expressed  or  intended  to 
operate  and  can  operate  under  the  Act,  is  effectual  to  pass  the 
land  conveyed,  or  the  easements,  rights,  or  privileges  created, 
discharged  from  all  the  limitations,  powers,  and  provisions  of  the 
settlement,  and  from  all  estates,  interests,  and  charges,  subsisting 
or  to  arise  thereunder,  but  subject  to  and  with  the  exception  of — 
(i.)  All  estates,  interests,  and  charges  having  priority  to  the  settle- 
ment ;  and  (ii.)  All  such  other,  if  any,  estates,  interests,  and 
charges  as  have  been  conveyed  or  created  for  securing  money 
actually  raised  at  the  date  of  the  deed  («) ;  and  (iii.)  All  leases  and 

(a)  As  to  the  meaning  of  this  expression,  see  Conolly  v.  Keating,  (1903) 
1  I.  R.  .353, 
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grants  at  fee-farm  rents  or  otherwise,  and  all  grants  of  easements, 
rights  of  common,  or  other  rights  or  privileges  granted  or  made 
for  value  in  money,  or  money's  worth,  or  agreed  so  to  be,  before 
the  date  of  the  deed,  by  the  tenant  for  life,  or  by  any  of  his 
predecessors  in  title,  or  by  any  trustees  for  him  or  them,  under 
the  settlement,  or  under  any  statutory  power,  or  being  other- 
wise binding  on  the  successors  in  title  of  the  tenant  for  life. 

Under  these  provisions  it  is  competent  for  the  tenant  for  life  to 
over-ride  by  his  conveyance  all  charges  arising  under  the  settle- 
ment, such  as  jointures  or  charges  for  portions  not  actually 
raised,  but  portions  actually  raised  by  mortgage  of  the  estate 
will  fall  within  the  second  exception  {a). 
[Powers  of  tenant      iQ    These  powers  of  the  tenant  for  life  are  not  capable  of  assisn- 

lor  life  cannot  be  i  i    t  i     •        i  " 

assigned  or  ment  Or  release,  and  do  not  pass  to  a  person  as  being  by  operation 

released.]  ^^  j^^  ^^  otherwise  an  assignee  of  a  tenant  for  life,  but  remain 

exercisable  by  the  tenant  for  life  after  and  notwithstanding  any 
assignment  of  his  estate  or  interest ;  and  a  contract  by  the  tenant 
for  life  not  to  exercise  any  of  the  powers  is  void  (&).  But  the  exer- 
cise of  the  powers  will  be  without  prejudice  to  the  rights  of  the 
assignee  for  value  of  the  tenant  for  life's  estate  or  interest ;  and 
the  assignee's  rights  are  not  to  be  affected  without  his  consent, 
except  that  unless  the  assignee  is  in  actual  possession  of  the 
settled  land  or  part  thereof,  his  consent  is  not  to  be  requisite 
for  the  making  of  leases  by  the  tenant  for  life  at  the  best  rent, 
without  fine,  and  in  other  respects  in  conformity  with  the 
Act  (c).  Where  the  tenant  for  life  sells  with  the  consent  of  the 
mortgagee  of  the  life  estate,  the  estate  of  the  mortgagee  passes 

(a)  See  Re  Keck  and  Hart's  Contract,  and  Roper,  (1899)  1  Ch.  (C.  A.)  275, 
(1898)  1  Ch.  617.  As  to  the  binding  296  ;  and  although  he  has  assigned  a 
effect  on  all  parties  interested,  of  a  con-  share  of  his  life  estate  to  a  remainder- 
tract  for  sale  by  the  tenant  for  life  at  man  so  as  to  effect  a  merger  :  Re 
a  price  to  be  fixed  by  arbitration,  and  Barlow's  Contract,{  1903)  1  Oh.  382  ; 
conditional  on  the  sanction  of  Parlia-  and  see  Re  Marshall's  Settlement,  (1905) 
ment,     afterwards     obtained     by     a  2  Ch.  325,  ante,  p.  648. 

private  Act,  see  Re  Earl  of  Wilton's  (c)  S.  50.     In  this  section  "assign- 

Estates,  (1907)  1  Ch.  50.     It  was  held  ment"  includes  assignment  by  way  of 

by  Joyce,  J.,  that  it  was  not  within  mortgage,  and  any  partial  or  qualified 

the  powers  of  a  tenant  for  life  to  assignment,  and  any  charge  or  incum- 

effect  an  exchange  of  easements,  but  brance,  and  "  assignee "  has  a  corre- 

the   C.A.    (without    expressing    any  spending  meaning.  Butanassignment 

opinion  upon  the  point  so  decided)  by  the  tenant  for  life  in  consideration 

held  that  the  transaction  in  question  of  marriage,  or  by  way  of  any  family 

might  be   carried   out  by  means  of  arrangement,  is  not  to  be  deemed  an 

cross    sales  :    Re    Brotherton's  Estate,  instrument  vesting  in  any  person  any 

(1908)  W.  N.  (C.A.)  66.  right  as  assignee- for    value  within 

(b)  Thus  the  statutory  power  of  s.  50  ;  see  s.  4  of  the  Act  of  1890, 
sale  given  to  the  tenant  for  life  will  and  ante,  p.  651.  The  Court  has  no 
continue  in  him  after  a  di.sen tailing  jurisdiction  on  a  vendor  and  purchaser 
assurance  and  resettlement:  ReMimdy  summons,  on  a  sale  by  the  tenant  for 
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by   the   exercise   of  the    statutory  power,   and   his   concurrence 
in  the  conveyance  is  not  necessary  (a). 

By  sect.  51,  any  provision  in  a  settlement  tending  or  intended 
to  prohibit  or  prevent  the  tenant  for  life  from  exercising,  or  to 
induce  him  to  abstain  from  exercising,  or  to  put  him  into  a 
position  inconsistent  with  his  exercising  any  power  under  the  [Pioyisions  pro- 
Act,  is  to  be  deemed  to  be  void.  A  clause  which  defeats  the  of  powCTs  are^'^^ 
estate  of  a  tenant  for  life  in  case  he  fails  to  comply  with  a  void.] 
condition  as  to  residence  on  the  settled  property  is  within  this 
section  (h) ;  and  so  also  a  proviso  for  reduction  of  an  annuity  on 
failure  to  comply  with  a  condition  as  to  residence  (c),  or  a  clause 
depriving  the  tenant  for  life,  in  the  event  of  alienation  by 
hiin,  of  the  income  of  a  fund  provided  for  keeping  up  a  wall 
on  the  settled  property  (d) ;  but  not  so  a  provision  for  the 
expenditure  of  money  for  improvements,  and  repayment 
thereof  by  the  tenant  for  life  by  instalments,  as  such  a 
provision,  being  less  favourable  to  him  than  the  provisions  of  the 
Act,  would  rather  tend  to  induce  him  to  avail  himself  of  the 
Act  (e).  In  order  to  bring  a  case  within  the  section  there 
must  be  in  the  settlement  "  a  limitation  which,  but  for  the 
attempted  prohibition,  would  constitute  a  tenant  for  life  capable  of 
exercising  the  powers  of  the  Act "  (/).  The  effect  of  the  section 
is  that "  from  the  time  at  which  a  sale  or  disposition  takes  place  the 
attempted  fetter  on  the  power  of  the  tenant  for  life  is  removed  "  (g) ; 
but  the  prohibition  is  void  only  so  far  as  it  tends  to  prevent  the 
exercise  of  the  powers  of  the  tenant  for  life  and  no  further  (h) ; 

life,  to  compel  an  alleged  assignee  for  (e)  Ee  Sudbury  Estates,  (1893)  3  Ch. 

value    to    submit  his   rights   to   the  74. 

determination  of  the  Court ;    see  Ee  (/)  Per  Cotton,  L.J.,  Ee  Atkinson, 

Ailesbury  Settled  Estates,  62  L.  J.  Ch.  31  Ch.  D.  (C.A.)  577,  581,  in  which 

1012  ;  W.  N.  (1893)  p.   140,   where  case  there  was  a  discretionary  trust 

the  summons  was  dismissed  on  the  to  apply  rents  during  the  life  of  A. 

ground  that,  without  the  consent  of  for  him  and  others,  and  it  was  held 

the  assignee,  the  title  was  too  doubt-  that  A.  never  became  tenant  for  life 

f ul  to  be  forced  on  a  purchaser.  within  the  Act. 

(a)  Ee  Dickin  and  Kelsall's  Contract,  (g)  Per  North,  J.,   Ee   Haynes,  37 

(1908)  1  Ch.  213.  Ch.  D.  306  ;  see  observations  on  this 

(6)   Ee    Paget's   Settled  Estates,   30  case,  Wolstenholme,  8th  ed.  p.  383. 

Ch.  D.  161  ;  Ee  Thompson,  21  L.  R.  (h)  Ee  Trenchard,  (1902)  1  Ch.  378, 

Ir.  109  ;  and  seei?e  Eichardson,  (1904)  so  that  a  tenant  for  life,  durante  vid- 

2  Ch.  777,  where  the  condition  was  uitate,   on  whom  a  condition  as  to 

for  residence  during  the  life  of  the  residence  is  imposed  by  the  will,  is 

testatrix's  sister  (who  was  of  unsound  not  entitled  to  hold  discharged  from 

mind)  and  to  provide  a  home  for  the  the  provision  as  to  residence,  but  if 

latter,  if  required.  she  sells  and  therefore  cea.5es  to  reside, 

(c)  Ee  Eastman's  Settled  Estate,  W.  N.  she  will  be  entitled,  as  against   the 

(1898)  p.  170  ;  and  see  Ee  Fitzgerald,  income  of  the  proceeds  of  sale,  to  the 

(1902)  1  I.  R.  162.  same  benefits  as  if  she  had  not  sold  ; 

{d)  i?e  ^m«s,  (1893)  2  Ch.  479.  andseei?ei^ite5'ero^(1902)l  I.R.  162. 
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and  until  sale  or  disposition  the  condition  may  be  good,  and  the 
breach  of  it  cause  a  forfeiture  (a) ;  and  there  is  nothing  in  the 
section  to  prevent  the  limited  owner  from  releasing  his  rights 
in  consideration  of  an  annual  payment,  or  otherwise  upon  terms 
beneficial  to  the  estate  (&).  The  section  extends  to  a  case  where 
the  proviso  tending  to  induce  a  tenant  for  life  to  abstain  from 
exercising  his  powers  under  the  Act  is  contained  in  a  separate 
instrument  made    by  a   person    other    than   the   settlor   of   the 

'■^a°^9t'f'^-  ^^^^  ^'''^'     ^^  ^^^^'  ^^'  notwithstanding  anything  in  a  settlement, 

feiture.]  the  exercise  by  the  tenant  for  life  of  any  power  under  the  Act 

shall  not  occasion  a  forfeiture. 
[Powers  of  the  11.  By  sect.  56,  the  powers   conferred  by  the  Act  are  not  to 

Act  cumulative,  J  ... 

affect  prejudicially  any  powers  subsisting  under  the  settlement, 
or  by  statute  or  otherwise,  exercisable  by  a  tenant  for  life,  or 
by  trustees,  and  the  powers  given  by  the  Act  are  cumulative, 
by  which  is  understood  that  the  powers  of  the  settlement  and 
those  under  the  Act  are  co-existent,  and  that  it  is  optional  with 
the  tenant  for  life  to  exercise  the  powers  conferred  by  the  Act, 
or,  his  consent  to  the  exercise  by  the  trustees  of  their  powers  being 
rendered  necessary  by  sub-sect.  2,  to  allow  the  powers  under  the 
settlement  to  be  exercised  (d). 
[Powersof  ]^2.  The  Act  gives  to  the  tenant  for  life,  in  his  uncontrolled 

tenant  for  life  .  °  ,,.,,,.. 

absolute.]  discretion,  large  and  absolute  powers  of  dealing  with  and  disposing 

of  the  settled  land,  without  requiring  him  to  procure  the  consent 
of  any  person  interested  in  remainder,  or  making  him  responsible 
to  any  one  for  the  exercise  of  his  discretion ;  subject  only  to  this, 

[But  m  exorcising  ^|[^Q^^  jjy  gg(,f;  53  ^jjg  (^g^ant  for  life,  in  exercising  any  power  under 

them  he  is  m  the-  n        j   r 

position  of  a         the  Act,  is  to  have  regard  to  the  interests  of  all  parties  entitled 
trustee.]  under  the  settlement,  and  is,  in  relation  to  the  exercise  thereof 

by  him,  to  be  deemed  in  the  position,  and  to  have  the  duties  and 
liabilities  of  a  trustee  for  those  parties  (e) ;  and  that  under  sect. 
44,  the  trustees,  if  any  difference  arises  between  them  and  the 
tenant  for  life,  may  obtain  the  directions  of  the  Court. 

In  one  of  the  first  cases  decided  under  the  Act,  Pearson,  J., 
when  adverting  to  the  absolute  power  conferred  upon  the  tenant 
for  life  of  deciding  whether  or  not  a  sale  should  take  place,  said, 
"  there  is  nothing  in    the    Act   to    enable    the    Court  to  restrain 

(a)  Re  Haynes,  37  Ch.  D.  306.  24  Ch.  D.  129  ;    Be  Chaytm's  Settled 

(b)  Re  Trenehard,  (1902)  1  Ch.  378.  Estate  Act,  25  Ch.  D.  651  ;  Re  Barrs- 

(c)  Re  Smith,  (1899)  1  Ch.  331.  Haden's  Settled  Estates,  W.  N.   1883, 
{d)  As  to  the  effect  of  the  restrio-  p.  188. 

tions  in  sub-s.    i  on  the  powers   of  (e)  Hatten  v,  Russell,  38  Ch.  D,  334, 

trustees,  see  Chap.  XXIV.  s.  2,  v. ;  and      342. 
see   Re  Duke  of   Neivcastle's  Estates, 
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the  tenant  for  life  from  selling,  whether  he  desires  to  sell  because 
he  is  in  debt  and  wishes  to  increase  his  income,  or  whether, 
without  being  in  debt,  he  thinks  he  can  increase  his  income, 
or  whether  he  desires  to  sell  from  mere  unwillingness  to  take 
the  trouble  involved  in  the  management  of  landed  property ; 
or  whether  he  acts  from  worse  motives,  as  from  mere  caprice  or 
whim,  or  because  he  is  desirous  of  doing  that  which  he  knows 
would  be  very  disagreeable  to  those  who  expect  to  succeed  him 
at  his  death.  There  is  not,  so  far  as  I  can  see,  any  power, 
either  in  the  Court  or  in  trustees,  to  interfere  with  his  power  of 
sale "  (a).  But  in  the  same  case  the  same  learned  Judge,  when 
referring  to  the  mode  in  which  the  sale  was  to  be  conducted, 
said  that  "  a  tenant  for  life,  in  selling  under  the  Act,  must  sell 
as  fairly  as  a  trustee  must  sell  for  the  tenant  for  life,  and  for 
those  in  remainder " ;  and  in  another  case  (&),  the  late  Lord 
Justice  Kay,  then  Kay,  J.,  said :  "  I  think  the  meaning  of  this  o3rd 
section  is  that,  for  the  security  of  the  remaindermen,  as  between 
the  tenant  for  life  and  them,  he,  in  the  exercise  of  this  power, 
shall  be  treated  as  a  trustee,  and  shall  have  all  the  liabilities  of  a 
trustee  exercising  a  like  power,"  and  his  lordship  intimated  that 
if  a  purchaser  knew  the  tenant  for  life  was  exercising  the 
power  improperly,  and  that  what  he  was  doing  would  amount 
to  a  breach  of  trust,  the  purchaser  had  a  right  to  refuse  to 
complete.  And  it  has  been  said  by  Stirling,  J.,  that  it  is  the 
duty  of  the  tenant  for  life,  in  exercising  the  discretion  which  is 
vested  in  him  under  the  Act  as  to  the  application  of  capital 
money,  to  consider  whether  he  is  unduly  prejudicing  any  of  the 
parties  by  the  proposed  exercise  of  that  discretion ;  but  where 
it  is  a  matter  of  doubt,  in  the  absence  of  any  reason  for  supposing 
that  the  discretion  is  unfairly  exercised,  then  that  discretion 
ought  to  prevail  (c).  It  has  been  further  observed  that  the  regard 
which  is  to  be  had  to  the  interests  of  the  parties  entitled  under 
the  settlement  is  not  confined  to  pecuniary  interests,  but  may 
extend  to  sentimental  considerations  (d),  and  in  a  recent  case  on 

(a)  Wheelwright  v.  Walker,  (No.  1)  omitting  to  do  so  would  be  on  his 
23  Ch.  D.  752  ;  and  see  Be  Chaytor's  part  a  breach  of  trust "  ;  and  see 
Settled  Estate  Act,  25  Ch.  D.  651  ;  Gliandler  v.  Bradley,  (1897)  1  Ch.  315. 
Thomas  v.  Williams,  24  Ch.  D.  558.  (c)  Be  Lord  Stam/m-d's  Settled  Estates, 

(b)  Hatten  v.  Bussell,  38  Ch.  D.  43  Ch.  D.  84,  95  ;  and  see  Be  Earl  of 
334,  345.  In  Mogridge  v.  Glapp,  Badnor's  Will,  45  Ch.  D.  (C.A.)  402, 
(1892)  3   Ch.   (C.A.)    382,    400,   the  418,  419. 

same  learned  Judge  observed  that  it  (d)  Sutherland  v.  Sutherkmd,  (1893) 

was  the  duty  of  the  tenant  for  life  3    Ch.    169,    189 ;     Be    Marquis    of 

"to  do  everything  regularly,  and  in  Aileshury's    Settled    Estates,   (1892)   1 

strict  compliance  with  the  Act ;  and  Ch.  (C.A.)  506,  536,  541  ;  S.  G.  H,  L. 
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[Undesirable  in- 
Teatment  by 
tenant  for  life.  ] 


the  subject,  in  which  the  Court  has  been  said  to  have  gone  the 
furthest  in  controlling  the  discretion  of  the  tenant  for  life  (a),  it 
was  said  that,  assuming  that  a  tenant  for  life  was  acting  loiid 
fide,  and  with  a  view  to  preserve  the  estates  for  those  intended 
by  the  settlor  to  enjoy  them,  still  an  honest  trustee  might  fail 
to  see  that  he  was  acting  unjustly  towards  those  whose  interests 
he  was  bound  to  protect,  and  if  he  were  so  acting,  and  the  Court 
could  see  it,  although  he  could  not,  it  was  the  duty  of  the  Court 
to  interfere  (b).  In  reference  to  the  investment  of  capital  moneys 
under  the  Act,  the  tenant  for  life  is  in  the  same  position  as  an 
ordinary  trustee  with  a  discretionary  power  of  investment ;  and 
the  Court  will  restrain  him  from  directing  an  investment  which 
is  not  suitable  for  trust  funds,  though  within  the  words  of  the 
power  given  by  the  Act,  under  the  same  circumstances  under 
which  it  would  so  restrain  an  ordinary  trustee :  and  where  it  is 
within  the  knowledge  of  trustees  that  property  upon  which  the 
tenant  for  life  has  directed  them  to  invest,  and  which  is  within 
the  words  of  the  power  given  by  the  Act,  is  an  undesirable  invest- 
ment, they  are  justified  in  bringing  the  matter  before  the  Court 
by  summons  under  the  Act  (c). 

The  general  conclusion  seems  to  be  that  the  effect  of  the 
Act  is  to  make  the  tenant  for  life,  in  relation  to  the  exercise 
of  the  powers  of  the  Act,  a  trustee  for  all  parties  interested,  and 
therefore  subject  to  the  same  rules  as  any  other  trustee,  and 
liable  to  the  interference  of  the  Court  if  the  exercise  of  his 
discretion  is  affected  by  improper  motives  {d). 


(1892)  A.  0.  356,  sub  nom.  Bruce  v. 
Marquis  of  Ailesbury ;  Re  Hope,  (1899) 
2  Ch.  (C.A.)  679,  post,  p.  690. 

(a)  Per  Stirling,  J.,  in  Re  Richard- 
son, (1900)  2  Gh.  778. 

(6)  Hampden  v.  Earl  of  Buchingliam- 
shire,  (1893)  2  Ch.  (C.A.)  531.  So 
where  a  widow  and  tenant  for  life 
was  proposing  to  grant  a  lease  of  the 
settled  estate  to  her  intended  second 
husband,  the  granting  of  such  lease 
was  restrained,  as  not  being  a  bond 
fide  exercise  of  the  powers  of  a  tenant 
for  life  :  Middlenms  v.  Stevens,  (1901) 
1  Ch.  574  ;  but  a  lease  by  a  tenant 
for  life  under  the  Settled  Land  Acts 
to  his  wife  is  good,  if  it  is  so  in  other 
respects  ;  Gilbey  v.  Rush,  (1906)  1  Ch. 
11,  in  which  case  it  was  intimated  that 
"good  faith"  insect.  54  of  the  Settled 
Land  Act,  1882,  means  nothing  more 
than  that  the  provisions  of  the  Act 
must  be  complied  with.     Where  the 


estate  was  subject  to  mortgages  bear- 
ing interest  at  4  per  cent.,  and  the 
purchase-money  could  not  be  properly 
invested  so  as  to  yield  more  than 
3  per  cent.,  the  tenant  for  life  was 
held  to  be  justified  in  selling,  and 
paying  ofi^  the  mortgages  out  of  the 
purchase-money,  instead  of  keeping 
the  mortgages  on  foot  for  the  benefit 
of  the  remainderman.  The  Court 
relied  on  the  fact  that  the  settlement 
contained  a  power  of  sale  under  which 
the  trustees  could  have  done  what 
the  tenant  for  life  was  proposing  to 
do,  but  intimated  that  even  in  the 
absence  of  such  a  power  the  con- 
clusion might  have  been  the  same  : 
Re  Richardson,  (1900)  2  Ch.  778. 

(c)  Re  Hunt's  Settled  Estates,  (1906) 
2  Ch.  (C.A.)  11. 

(d)  Re  Diilce  of  Marlborough's  Settle- 
ment, 30  Ch.  D.  127  ;  32  Ch.  D.  (C.A.) 
1.     As  to  the  control  of  the  Court 
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Where  the  remainderman  offered  to  purchase  the  estate  for 
7500Z.,  and  undertook  at  the  bar  not  to  withdraw  his  offer,  an 
injunction  was  granted  by  Kay,  J.,  to  restrain  the  tenant  for 
life  from  selling  for  less  than  7500^.,  and  from  entering  into  any 
contract  (otherwise  than  by  public  auction)  for  sale  of  the  estate, 
or  any  part  thereof,  without  first  communicating  the  offer  to  the 
remainderman,  and  giving  him  two  clear  days  to  make  an 
advance  on  the  price  offered  (a). 

On  the  other  hand,  it  has  been  said  that  the  section  is  rather 
to  be  read  as  imposing  the  responsibilities  of  a  trustee  on  the 
tenant  for  life  than  as  conferring  on  him  the  rights  of  a  trustee  (&), 
and  he  is  not  necessarily  entitled  to  costs  on  the  footing  of  his 
being  a  trustee  (c). 

The  fact  that  a  judgment  has  been  given  in  a  pending  action  [Effect  of 
for  the  execution  of  the  trusts  of  a  will  or  settlement  of  realty  artum™  execute 
will  not  prevent  a  tenant  for  life  thereunder  from  exercising  the  trusts.] 
powers  of  the  Act,  without  procuring  the  consent  of  the  Court. 
To   require  such   consent  would   be  to  impose  a  fetter  on  the 
free  alienation  by  the  tenant  for  life  inconsistent  with  the  spirit 
and  terms  of  the  Act  (d). 

13.  By  sect.  45,  sub-sect.  1,  the  tenant  for  life,  when  intend-  [Notice  to 
ing  to  make   a  sale,  exchange,  partition,  lease  (e),  mortgage,  or  '^"^  ^'^^'^ 
charge,  is  to  give  notice  of  his  intention  to  each  of  the  trustees  of 
the  settlement,  and  also  to  the  solicitor  for  the  trustees,  if  any 
such  solicitor  is  known  to  the  tenant  for  life,  by  registered  letter, 
posted  not  less  than  one  month  before  the  making  by  the  tenant 

over  the  exercise  of  powers,  see,  post,  (b)  Re  LlewelUn,  37  Ch.  D.  317,  325, 

Chap.  XXIV.  s.  2,  iv.  ;   and  see  Be  per  Stirling,  J.  ;  and  see  Be  Gerard's 

Hansel's  Settled  Estates,  W.  N.  1884,  Settled  Estates,  (1893)  3  Ch.(0.  A.)  252, 

p.  209 ;   Be  Sebright's  Settled  Estates,  266,  per    Lopes,    L.J.  ;    Chandler    v. 

33  Ch.  p.  429.     Although  the  tenant  Bradley,  (1897)  1  Ch.  315. 

for  life  is  in  the  position  of  a  trustee  (c)    Sebright   v.    Thornton,    W.    N. 

under  s.  53,  yet  a  lunatic  tenant  for  (1885)  p.  176,  where  only  one  set  of 

life  is  not  a  trustee  within  s.  128  of  costs  was  allowed  to  the  tenant  for 

the  Lunacy  Act,  1890  (53  &  54  Vict.  life  and  his  mortgagees. 

c.   5),  so  as  to  enable  the  Court   in  (d)    Cardigan  v.  Gurzon  -  Howe,   30 

lunacy    to     exercise    the    statutory  Ch.  D.  531. 

powers  under  s.  62  of  the  Settled  Land  (e)  Except  a  lease  for  a  term  not 

Act,  1882 ;  BeBaggs,(1894)  2  Ch.  416n ;  exceeding  twenty-one  years  at  the  best 

but  a  power  of  appointment  among  rent  that  can  be  reasonably  obtained 

children,  given  to  a  tenant  for  life  without  fine,  and  whereby  the  lessee 

under  an  ordinary  marriage  settle-  is  not  exempted  from  punishment  for 

ment,  rests  on  a  different  footing,  as  waste,  which  lease  may  now,  under  s.  7 

it  is  a  power  vested  in  the  lunatic  of  the  Act  of  1890,  be  made  by  a  tenant 

"  in  the  character  of  trustee  "  within  for  life  without  any  notice  being  given, 

sect.  128;  Be  ^.,(1904)  2  Ch.  (C.A.)  and  notwithstanding  that  there  are  no 

328.  trustees  for  the  purposes  of  the  Settled 

(a)  Wheelwright  v.  Walker,  (No.  2)  Land  Acts. 
48  L.  T.  N.S.  867  ;  31  W.  E.  912. 
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[General  notice 
sufficient.] 


[Except  as  to  a 
mortgage  or 
charge.] 


[Committee  of 
lunatic] 


[Wairer  of 
notice.] 


[Where  notice  to 
sole  trustee 
sufEcient.] 


for  life  of  the  sale,  exchange,  partition,  lease,  mortgage,  or  charge, 
or  of  a  contract  for  the  same ;  and  by  sub-sect.  2,  at  the  date 
of  notice  given,  the  number  of  trustees  shall  not  be  less  than 
two,  unless  a  contrary  intention  is  expressed  in  the  settlement. 
Under  this  section  it  was  held  that  a  general  notice  of  intention 
to  sell  or  lease  all  or  any  part  of  the  settled  estate  at  any  time 
or  times,  as  opportunity  should  occur,  was  insufficient  (a) ;  but  by 
sect.  5  of  the  Settled  Land  Act,  1884  (h),  it  is  now  provided,  by 
sub-sect.  1,  that  the  notice  required  by  sect.  45  of  the  Act  of 
1882  of  intention  to  make  a  sale,  exchange,  partition,  or  lease, 
may  be  notice  of  a  general  intention  in  that  behalf ;  but  by  sub- 
sect.  2,  the  tenant  for  life  is,  upon  request  by  a  trustee  of  the 
settlement,  to  furnish  to  him  such  particulars  and  information 
as  may  reasonably  be  required  by  him  from  time  to  time  with 
reference  to  sales,  exchanges,  partitions,  or  leases  effected  or  in 
progress,  or  immediately  intended ;  and  the  section  applies,  by 
sub-sect.  4,  to  a  notice  given  before,  as  well  as  to  a  notice  given 
after,  the  passing  of  the  Act  of  1884;  provided,  by  sub-sect.  5, 
that  no  objection  to  such  notice  was  taken  before  the  passing  of 
the  Act. 

It  is  to  be  observed  that  the  Act  of  1884  does  not  extend  to  the 
case  of  notice  of  intention  to  make  a  mortgage  or  charge  ;  and  such 
a  notice,  to  be  valid,  must  specify  the  particular  mortgage  or 
charge  contemplated  at  the  time  when  the  notice  is  given  (c). 

The  committee  of  a  lunatic  tenant  for  life  cannot  give  a  legal 
notice  under  the  Act,  unless  he  has  previously  obtained  the 
sanction  of  the  Court  in  Lunacy  thereto  {d). 

The  giving  of  the  notice,  unless  waived,  is  a  condition  prece- 
dent to  the  exercise  of  the  powers  (e).  But  under  the  Act  of 
1884  any  trustee,  by  writing  under  his  hand,  may  waive  notice, 
either  in  any  particular  case,  or  generally,  and  may  accept  less 
than  one  month's  notice  (/).  And  it  is  conceived  that  the  waiver 
of  notice,  or  acceptance  of  shorter  notice,  if  signed  by  all  the 
trustees,  will  extend  as  well  to  the  notice  to  be  given  to  the 
trustees'  solicitor  under  the  Act  of  1882,  as  to  the  notice  to  be 
given  to  the  trustees  themselves. 

14.  Where  trustees  are  appointed  by  a  settlement  with  such 
powers  as   to  make  them,  under   sect.   2  of  the  Act  of   1882, 


(a)  Re    Bay's    Settled    Estates,    25 
Ch.  D.  464. 

(b)  47  &  48  Vict.  c.  18. 

(c)  Be    Bay's    Settled    Estates,    25 
Ch.  D.  464. 

(d)  Be  Bay's  Settled  Estates,  25  Ch.  D. 


464 ;  and  see  the  Lunacy  Act,  1890 
(53  &  54  Vict.  c.  5),  s.  120  ;  Be  Salt, 
(1896)  1  Ch.  (C.A.)  117. 

(e)  Per  Chitty,  J.,  Be  Countess  of  Dud- 
ley's Contract,  35  Ch.  D.  338,  at  p.  341. 

(/)  47  &  48  Vict.  c.  18,  s.  5  (3). 
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trustees  of  the  settlement  for  the  purposes  of  the  Act,  and  the 
powers  are  made  by  the  settlement  exercisable  by  the  trustees  or 
trustee  for  the  time  being,  it  will  be  sufficient  to  give  notice,  under 
sect.  45,  to  a  sole  surviving  or  continuing  trustee :  and  the 
number  of  trustees  need  not,  for  the  purposes  of  the  notice,  be 
completed  (a). 

15.  By  sect.  45,  sub-sect.  3,  a  person  dealing  in  good  faith  [Purchaser  need 
with  the  tenant  for  life  is  not  concerned  to  inquire  respecting  notice.] 
the  giving  of  any  notice  required  by  that  section  (&).  As,  however, 
under  the  Act  of  1882,  at  least  a  month's  notice  to  the  trustees 
was  imperative,  it  was  necessary  for  any  person  dealing  with  the 
tenant  for  life  to  see  that  there  had  been,  for  at  least  that  period 
before  any  dealing  took  place,  proper  trustees  to  whom  notice 
could  have  been  given  (c);  but  a  notice  to  the  trustees  of  an 
intention  to  sell,  given  less  than  a  month  before  the  contract 
but  more  than  a  month  before  the  day  fixed  for  completion, 
was  held  to  be  a  sufficient  compliance  with  the  Act  {d).  Now, 
under  the  Act  of  1884  (e),  it  will  be  sufficient  if  the  trustees, 
by  writing  under  their  hands,  either  waive  notice  altogether  or 
accept  a  shorter  notice,  and  it  has  been  held  that  the  non- 
existence of  trustees  for  the  purposes  of  the  Act  is  not  a  defect 
in  title,  but  rather  a  defect  of  conveyance  (/),  and  that  it  is 
therefore  sufficient  for  the  protection  of  a  purchaser  if,  by  the 
time  he  comes  to  complete,  there  are  trustees  in  existence,  and  the 
required  notice  has  been  given. 

And  so,  notwithstanding  that  there  are  no  trustees  for  the 
purposes  of  the  Act  in  existence,  a  lessee  who,  acting  in  good 
faith,  takes  a  lease  from  the  tenant  for  life,  acquires  a  good 
title,  and  a  contract  by  him  for  sale  of  his  lease  to  a  purchaser 
may  be  specifically  enforced ;  though  the  tenant  for  life,  who 
omitted  to  obtain  the  appointment  of  trustees,  might  not  have  been 
entitled  to  specific  performance  as  against  an  unwilling  lessee,  and 
might  perhaps  have  been  liable  to  be  restrained,  at  the  instance 

(a)  Re  Oarnett  Orme  and  Hargreave's  plied  with  all  the  requisitions  of  this 

Contract,  25  Ch.  D.  595.  Act.     As  to  the  effect  of  this  section, 

(6)  And  by  section  54,  on  a  sale,  see  Hurrell  v.  Littlejohn,  (1904)  1  Gh. 

exchange,  partition,  lease,  mortgage,  689. 

or  charge,  a  purchaser,  lessee,  mort-  (c)  Be  Bentley,  54  L.  J.   N.S.  Ch, 

gagee,  or  other  person  dealing  in  good  782. 

faith  with  a  tenant  for  life,  shall,  as  (d)  Duke  of  Marlborough  v.  Sartoris, 

against  all  parties  entitled  under  the  32  Ch.  D.'616. 

settlement,  be  conclusively  taken  to  (e)  47  &  48  Vict.  c.  18,  s.  5. 

have  given  the  best  price,  considera-  (J)  Hatten  v.  Russell,  38  Ch.  D.  334  j 

tion  or  rent,  as  the  case  may  require,  Mogridge  v.  Glapp,  (1892)  3  Ch.  (C.A.) 

that  could  reasonably  be  obtained  by  382. 
the  tenant  for  life,  and  to  have  com- 
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[Notice  by  re- 
gistered letter.] 


[Duties  of 
trustees  on  re- 
ceipt of  notice.] 


[Where  consent 
of  trustees  neces- 
sary to  exercise 
of  jiowers.] 


of  a  remainderman,  from  granting  a  lease  until  he  had  obtained 
such  appointment  (a).  But  where  a  tenant  for  life  accepted  a 
sum  of  money  from  the  lessee  as  a  bribe  to  induce  him  to  grant 
the  lease,  and  not  by  way  of  fine,  the  lease  was  held  to  be  void  as 
against  the  remaindermen  (6). 

If  a  shorter  notice  is  accepted,  it  may  still  be  sent  by  registered 
letter,  as  provided  by  the  Act  of  1882. 

It  is  conceived  that  it  is  not  essential  to  the  validity  of  the 
notice  that  it  should  be  sent  by  a  registered  letter,  but  that 
that  is  only  a  convenient  mode  authorised  by  the  Act  of  serving 
the  notice. 

16.  We  come  now  to  consider  what  are  the  duties  of  trustees 
of  the  settlement  under  the  Act  after  they  have  received  a  notice 
of  an  intended  dealing  by  the  tenant  for  life,  and  it  is  somewhat 
remarkable  that,  having  regard  to  the  importance  attached  by 
the  Act  to  the  service  on  the  trustees  of  notice  of  any  intended 
dealing  by  the  tenant  for  life  with  the  settled  land,  the  Act 
should  be  silent  as  to  what  the  trustees  on  their  part  ought  to  do 
in  the  interest  of  the  remainderman  when  they  receive  a  notice. 
No  doubt  if  it  comes  to  their  knowledge  that  the  tenant  for  life  is 
contemplating  or  attempting  to  commit  a  fraud — as,  for  instance, 
by  selling  or  leasing  the  property  at  a  gross  undervalue  under 
some  secret  arrangement  by  which  he  is  to  derive  a  personal 
benefit,  or  mortgaging  the  estate  in  order  to  free  himself  from  a 
personal  liability,  it  would  be  their  duty  to  come  to  the  Court  and 
ask  for  an  injunction  to  restrain  the  sale  or  lease  (c).  Or  if  they 
disapproved  of  the  sale,  and  considered  it  improvident,  it  might  be 
their  duty  to  apply  to  the  Court  for  directions  under  sect.  44  (d). 
But  if  the  dealing  is  not  on  the  face  of  it  fraudulent  or  improper, 
there  is  no  obligation  on  the  trustees  to  inquire  into  or  take  any 
steps  in  the  matter ;  and  in  any  case  they  are,  by  sect.  42,  ex- 
pressly protected  from  any  liability  for  giving  any  consent,  or  for 
not  making,  bringing,  taking,  or  doing  any  such  application, 
action,  proceeding,  or  thing  as  they  might  make,  bring,  take, 
or  do. 

17.  There  are,  however,  some  powers  which  the  tenant  for  life 
can  only  put  in  force  either  with  the  consent  of  the  trustees  or 


(a)  Mogridge  v.  Glapp,  (1892)  3  Ch. 
(C.A.)  S82,  and  see  Chandlery.  Bradley, 
(1897)  1  Ch.  315. 

(6)  GJmndler  v.  Bradley  (1897)  1 
Ch.  315. 

(c)  Wheelwright  v.  Walker,  (No.  1) 
23  Ch.  D.  752,  762 ;  Be  Monson's  Settled 


Estates,  (1898)  1  Ch.  427,  432;  and 
see  Hampden  v.  Earl  of  Buckingham- 
shire, (1893)  2  Ch.  (C.A.)  531. 

(d)  Hatten  v.  Russell,  38  Ch.  D. 
334,  344  ;  Re  Himt's  Settled  Estates, 
(1905)  2  Ch.  418,  ante,  p.  668. 
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under  an  order  of  the  Court,  and  as  to  these  the  trustees,  before 
giving  their  consent,  must  exercise  their  discretion  on  behalf  of 
all  persons  interested.  Thus,  under  sect.  10  of  the  Settled  Land 
Act,  1890  (repealing,  but  re-enacting,  with  variations,  sect.  15  of 
the  Act  of  1882),  the  principal  mansion-house  (if  any)  (a)  on  any  [Sale  of  mansion> 
settled  land,  and  the  pleasure  grounds  and  park  and  lands  (if  °"^^ 
any)  usually  occupied  therewith,  cannot  be  sold,  exchanged,  or 
leased  by  the  tenant  for  life  without  such  consent  or  order  (b). 
The  Court,  in  exercising  the  discretion  committed  to  it  by  this 
section,  is  "  bound  to  take  into  consideration  not  only  the  relative 
interests  of  the  parties,  but  the  interests  of  the  estate  itself,  in- 
cluding in  that  expression  the  well-being  of  the  persons  from 
whose  industrial  occupation  its  rents  and  profits  are  derived  "  (c). 


{a)  Where  there  are  two  or  more 
mansion-houses,  the  question  which  is 
the  principal  mansion-house  is  a 
question  of  fact,  and  (semble)  there 
may  be  two  principal  mansion-houses 
on  one  estate  ;  Gilbey  v.  Rush,  (1906) 
1  Ch.  11.  And  where  there  were  two 
separate  landed  properties,  each  with 
a  principal  mansion-house,  comprised 
in  one  settlement,  and  in  process  of 
time  the  character  of  one  of  the 
properties,  which  was  in  a  residential 
neighbourhood,  had  altered,  and  the 
mansion-house  had  been  let  on  lease 
for  the  purposes  of  a  school,  and 
pleasure-grounds  laid  out  under  a 
building  scheme,  it  was  held  that  the 
house  had  ceased  to  be  the  principal 
mansion-house  for  any  settled  land, 
and  was  no  longer  subject  to  the 
statutory  restrictions :  Ee  Wythe's 
Settled  Estates,  (1908)  1  Gh.  593. 

(6)  The  section  further  provides 
that  where  a  house  is  usually  occupied 
as  a  farmhouse,  or  where  the  site  of 
any  house,  and  the  pleasure  grounds 
and  park  and  lands  (if  any)  usually 
occupied  therewith,  do  not  altogether 
exceed  25  acres  in  extent,  the  house  is 
not  to  be  deemed  a  principal  mansion- 
house  within  the  meaning  of  the  sec- 
tion. The  Court  will  sanction  a  sale, 
even  though  tjie  testator  has  expressly 
directed  that  the  mansion-house  is  to 
be  kept  up  as  a  place  of  residence  for 
the  person  for  the  time  being  entitled 
to  the  possession  thereof  under  his 
will,  and  that  the  heirlooms  shall 
at  all  times  be  kept  in  the  mansion- 
house,  if  a  proper  case  for  sale  is 
made  out,  but  the  sale  will  not  be 
sanctioned  without  proper  directions 
being  given  for  the  disposal  of  the 

2 


heirlooms.  They  may,  however,  be 
sold  under  s.  37  of  the  Act  of  1882,  if 
the  tenant  for  life  so  desires  and  the 
Court  approves  :  Re  Brown's  Will,  27 
Ch.  D.  179.  But  where  the  tenant  for 
life  has  mortgaged  his  life  interest  to 
its  full  value,  the  Court  will  not, 
unless  the  mortgagees  consent,  sanction 
a  projected  sale  without  full  informa- 
tion as  to  the  circumstances  and  ad- 
visability of  the  proposed  sale  :  Re 
SebrigM'sSettledEstates,33Ch.'D.(G.A.) 
429.  And  the  leaning  of  the  Court 
against  a  sale  is  as  strong  as,  or 
stronger  than,  in  the  analogous  case 
of  heirlooms :  Re  Marquis  ofAilesbury's 
Settled  Estates,  W.  N.  1891,  p.  167. 
Trustees  appointed  under  s.  60,  during 
the  minority  of  a  tenant  for  life  would, 
it  seems,  have  an  unrestricted  power 
to  sell  the  mansion-house  :  Re  Countess 
of  Dudley,  35  Ch.  D.  338,  at  p.  343, 
per  Chitty,  J.  In  the  construction 
of  the  expression  "pleasure  ground 
and  purchased  lands  (if  any)  usually 
occupied  therewith,"  the  words 
"  usually  occupied  therewith "  are 
to  be  referred  to  "lands  (if  any)," 
and  not  to  the  previous  words  ;  Pease 
V.  Courtney,  (1904)  2  Ch.  503.  The 
word  "park"  is  used  in  a  popular 
and  not  in  a  technical  sense  ;  S.  G. 
A  lease  by  a  tenant  for  life,  affecting 
to  bind  svicceeding  tenants  for  life  to 
work  an  engine  to  supply  water  to 
the  lessees,  is  ultra  vires ;  S.  G. 

(c)  Bruce  v.  Marquis  of  Ailesbury, 
(1892)  A.  C.  356, 364,  per  Lord  Watson. 
"  In  the  Settled  Land  Act  the  para- 
mount object  of  the  Legislature  was 
the  well-being  of  settled  land,"  S.  G., 
per  Lord  Macnaghten,  at  p.  365. 
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[Timber.] 


[ImproVBraentB.  ] 


The  section  applies  to  the  lease  of  an  easement  over  the  mansion- 
house,  park,  and  grounds  (a). 

Again,  under  sect.  35  of  the  Act  of  1882,  a  tenant  for  life 
impeachable  for  waste  in  respect  of  timber,  can,  on  obtaining 
such  consent  or  order  as  above  mentioned,  cut  and  sell  timber 
ripe  and  fit  for  cutting. 

So  again,  sect.  25  enumerates  the  various  improvements  author- 
ised by  the  Act  (b) ;  but  by  sect.  26,  sub-sect.  1,  where  the  tenant 


{a)  Sutherland  v.  Sutherland,  (1893) 
a  Ch.  169. 

(6)  These  improvements  are  the 
making  or  execution  on,  or  in  connec- 
tion with,  and  for  the  benefit  of  settled 
land,  of  any  of  the  following  works,  or 
of  any  works  for  any  of  the  following 
purposes,  and  any  operation  incident 
to  or  necessary  or  proper  in  the  execu- 
tion of  any  of  those  works,  or  necessary 
or  proper  for  carrying  into  effect  any 
of  those  purposes,  or  for  securing  the 
full  benefit  of  any  of  those  works  or 
purposes,  namely : 

(1)  Drainage,  including  the 
straightening,  widening,  or  deepen- 
ing of  drains,  streams,  and  water- 
courses. 

(2)  Irrigation,  warping. 

(3)  Drains,  pipes,  and  machinery 
for  supply  and  distribution  of 
sewage  as  manure. 

(4)  Embanking  or  weiring  from 
a  river  or  lake,  or  from  the  sea,  or  a 
tidal  water. 

(5)  Groynes,  sea  walls,  defences 
against  water. 

(6)  Inclosing,  straightening  of 
fences,  re-division  of  fields.  (Re- 
building garden  walls  and  making 
new  walls,  so  as  to  inclose  more 
garden  ground  for  a  mansion-house, 
was  held  within  the  term  "  in- 
closing "  :  Re  Earl  of  Dunraven's 
Settled  Estates,  (1907)  2  Ch.  417.) 

(7)  Reclamation,  dry  warping. 

(8)  Farm  roads,  private  roads, 
roads  or  streets  in  villages  or  towns. 

(9)  Clearing,  trenching,  planting. 

(10)  Cottages  for  labourers,  farm- 
servants  and  artisans,  employed  on 
the  settled  land  or  not,  (and  any 
buildings  available  for  the  Working 
classes,  the  building  of  which,  in  the 
opinion  of  the  Courtjisnot  injurious 
to  the  estate  ;  see  the  Housing  of 
Working  Classes  Act,  1885  (48  &  49 
Vict.  c.  72),  s.  11  ;■  and  that  this 
enactment    applies    only    to    the 


erection  of  new  dwellings,  see  Re 
Galverley'a  Settled  Estates,  (1904)  1 
Ch.  150). 

(11)  Farmhouses,  offices,  and  out- 
buildings, and  other  buildings  for 
farm  purposes.  (See  Re  Gerard's 
Settled  Estates,  (1893)  3  Ch.  (C.A.) 
252  ;  Re  HougMon  Estate,  30  Ch.  D. 
102 ;  Re  Earl  of  Lisburne's  Settled 
Estates,  W.  N.  (1901)  91.) 

(12)  Saw-mills,  scutch-mills,  and 
other  mills,  water-wheels,  engine- 
houses,  and  kilns,  which  will  in- 
crease the  value  of  the  settled  land 
for  agricultural  purposes,  or  as 
woodland  or  otherwise.  (The  con- 
cluding words  would  not  extend  to 
the  erection  of  an  engine-house  for 
the  electric  lighting  of  the  mansion- 
house  :  Re  Lord  Lecorifield's  Settled 
Estates,  (1907)  2  Ch.  340.) 

(13)  Reservoirs,  tanks,  conduits. 
Watercourses,  pipes,  wells,  ponds, 
shafts,  dams,  weirs,  sluices,  and 
other  works  and  machinery  for 
supply  and  distribution  of  water 
for  agricultural,  manufacturing,  or 
other  purposes,  or  for  domestic  or 
other  consumption.  (As  to  the 
installation  of  a  new  water  supply 
to  a  mansion-house  being  within 
the  sub  -  section,  see  Re  Earl  of 
Dunraven's  Settled  Estates,  (1907) 
2  Ch.  417.) 

(14)  Tramways,  railways,  canals, 
docks. 

(15)  Jetties,  piers,  and  landing- 
places  on  rivers,  lakes,  the  sea,  or 
tidal  waters,  for  facilitating  trans- 
port of  persons  and  of  agricultural 
stock  and  produce,  and  of  manure 
and  other  things  required  for  agri- 
cultural purposes,  and  of  minerals, 
and  of  things  required  for  mining 
purposes. 

(16)  Markets  and  market-places. 

(17)  Streets,  roads,  paths,  squares, 
gardens,  or  other  open  spaces  for 
the  use,  gratuitouslyor  on  payment, 
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for  life  is  desirous  that  capital  money  arising  under  the  Act,  shall 
be  applied  in  or  towards  payment  for  an  improvement  authorised 


of  the  public  or  of  individuals,  or 
for  dedication  to  the  public,  the 
same  being  necessary  or  proper  in 
connection  with  the  conversion  of 
land  into  building  land. 

(18)  Sewers,  drains,  watercourses, 
pipe-making,  fencing,  paving,  brick- 
making,  tile  -  making,  ami  other 
works  necessary  or  proper  in  con- 
nection with  any  of  the  objects 
aforesaid. 

(19)  Trial  pits  for  mines,  and 
other  preliminary  works  necessary 
or  proper  in  connection  with  de- 
velopment of  mines. 

(20)  Reconstruction,  enlargement, 
or  improvement  of  any  of  those 
works. 

This  sub-section  is  not  confined  to 
works  already  constructed  under  the 
powers  of  the  Act,  but  extends  to  any 
of  the  works  previously  mentioned  in 
the  section  :  Be  Earl  of  Dunraven's 
Settled  Estates,  (1907)  2  Ch.  417  ;  and 
it  includes  additional  works  for  the 
purpose  of  the  permanent  working  of 
mines ;  e.g.  machinery  required  to 
guard  against  influx  of  water  into  a 
coal  mine  from  the  probable  working 
of  adjoining  mines  ;  Re  Mundy's 
Settled  Estates,  (1891)  1  Ch.  (C.A.)  399. 
Re-roofing  may,  according  to  circum- 
stances, come  under  the  head  of  repairs 
or  permanent  improvements  ;  Be 
Newton's  Settled  Estates,  W.  N.  1890,  p. 
24,  where  Cotton,  L.J.,  dissented  from 
the  opinion  expressed  by  Kay,  J., 
that  s.  9  of  the  Improvement  of  Land 
Act,  1864  (27  &  28  Vict.  c.  114), 
was  more  extensive  than  s.  25  of  the 
Settled  Land  Act,  1 882.  Expenditure 
of  capital  money  for  the  mere  purpose 
of  beautifying  an  unsightly  mansion- 
house  is  not  justified  under  the  Act ; 
see  Re  Gerard's  Settled  Estates,  (1893) 
3  Ch.  (C.A.)  262,  where  the  building 
of  a  private  chapel,  of  new  stables  in 
lieu  of  old  ones  which  were  efficient 
though  unsightly,  and  of  a  house  for 
the  estate  agent,  were  held  not  to  be 
improvements  which  could  be  paid 
for  out  of  capital  money.  As  to  the 
jurisdiction  of  the  Court  to  sanction 
the  outlay  of  capital  moneys  on  im- 
provements of  real  estate  in  Scotland, 
settled  by  an  English  settlement ;  see 
Re  Gurney's  Marriage  Settlement,  (1907) 
2  Ch.  496. 


The  Settled  Land  Act,  1890  (53  & 
54  Vict.  c.  69),  s.  13,  provides  that 
improvements  authorised  by  the  Act 
of  1882  shall  include  (1)  bridges  ;  (2) 
making  any  additions  to  or  alterations 
in  buildings  reasonably  necessary  or 
proper  to  enable  the  same  to  be  let  ; 
(3)erection  of  buildings insubstitutiou 
for  buildings  within  an  urban  sanitary 
district  taken  by  a  local  or  other  public 
authority,  or  for  buildings  taken  under 
compulsory  powers,  but  so  thatno  more 
money  be  expended  than  the  amount 
received  for  the  buildings  taken  and 
the  site  thereof  ;  (4)  the  rebuilding  of 
the  principal  mansion-house  on  the 
settled  land :  provided  that  the  sum  to 
be  applied  under  this  sub-section  shall 
not  exceed  one  half  of  the  annual 
rental  of  the  settled  land.  Under 
this  section  it  has  been  held  that  the 
"additions  or  alterations"  must  be 
made  with  a  present  intention  to  let 
the  buildings^  and  not  merely  with 
the  object  of  making  them  fit  for 
letting:  Re  De  Teissier,  (1893)  1 
Ch.  153  ;   Re  Gerard's  Settled  Estates, 

(1893)  3  Ch.  (C.A.)  252  ;  and  the 
word  "  additions "  means  structural 
additions,  and  will  not  include  an 
electric  lighting  installation  for  the 
improvement  of  the  mansion-house  ; 
nor  is  (semble)  an  engine-house  for 
electriclightingapparatuserectedsome 
little  distance  from  the  mansion-house 
an  "  addition  "  or  "  alteration  "  within 
the  sub-s. :  Re  Blagrave's  Settled  Estates, 
(1903)  1  Ch.  (C.A.)  560,  approving 
Re  Clarke's  Settlement,  (1902)  2  Ch. 
327,  and  Re  Gaskell's  Settled  Estates, 

(1894)  1  Ch.  485  ;  nor  the  erection  of 
a  new  building  in  place  of  an  old 
building ;  Re  Leveson-Gower's  Settled 
Estate,  (1905)  2  Ch.  95.  The  words 
include  such  things  as  a  new  roof  and 
improved  entrance  (but  not  heating 
apparatus) :  Re  Gaskell's  Settled  Estates, 
(1894)  1  Ch.  485  ;  a  new  system  of 
drains:  Standing  v.  Oray,{l20Z)  1  I.R. 
49 ;  new  drainage  for  leasehold  houses, 
notwithstanding  a  direction  in  the 
will  that  pending  a  sale  the  rents  are 
to  be  first  applied  in  paying  "all 
incidental  expenses  and  outgoings "  : 
Re  Thomas,  (1900)  1  Ch.  319  ;  sub- 
stitution of  a  block  floor  over  con- 
crete for  ordinary  floor  boards  rest- 
ing on  joists  in  order  to  keep '  dry 
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by  the  Act  {a),  he  may  submit  for  approval  to  the  trustees  of  the 
settlement,  or  to  the  Court  as  the  case  may  require,  a  scheme  for 
the  execution  of  the  improvement  showing  the  proposed  expen- 
diture thereon ;  and  by  sub-sect.  2,  where  the  capital  money 
to  be  expended  is  in  the  hands  of  trustees  (6),  then,  after  a  scheme 


rot  out  of  the  basement  of  a  large 
house  let  in  separate  offices  :  Stanford 
V.  Roberts,  (1901)  1  Ch.  440;  and 
works  which  the  tenant  for  life  has 
promised  to  execute  for  a  yearly  tenant, 
and  the  non-execution  of  which  will 
cause  the  tenant  to  leave,  are 
"  necessary  or  proper  to  enable " 
the  property  "to  be  let"  :  Be 
Calverley's  Settled  Estates,  (1904)  1 
Ch.  150, 154  ;  so  also  structural  altera- 
tions to  a  public-house,  including  the 
rearrangement  of  the  bar,  required 
by  a  licensing  authority  on  granting 
a  renewal  of  the  licence  :  Be  Gurney's 
Marriage  Settlement,  (1907)  2  Ch.  496. 
By  "  rebuilding"  is  meant  not  merely 
structiiralalterationsandrepairs,  how- 
ever extensive,  Be  De  Teissier,  (1893)  1 
Ch.  153,  but  a  substantial  rebuilding  ; 
Be  JValker's  Settled  Estates,  (1894)  1  Ch. 
189  ;  Be  Gerard's  Settled  Estates,  (1893) 
3  Ch.  (C.A.)  252  ;  Be  Legh's  Settled 
Estates,  (1902)  2  Ch.  274,  (where  the 
Court  allowed  the  expense  of  rebuild- 
ing portions  of  the  mansion-house  in 
order  to  save  the  whole  from  de- 
struction by  dry  rot) ;  and  the  clause 
was  held  not  to  authorise  the  re- 
building of  a  laundry  250  yards  away 
from  the  mansion-house  ;  Be  Earl  of 
Dunraven's  Settled  Estates,  (1907)  2  Ch. 
417.  In  calculating  the  "annual 
rental,"  income  derived  from  capital 
money  invested  is  to  be  included  ;  Be 
De  Teissier,  (ubi  sup.) ;  and  the  rent  of 
any  farm  usually  let,  but  temporarily 
unlet  ;  Be  Walker's  Settled  Estates, 
(1894)  1  Ch.  189 ;  and,  it  would  seem, 
the  annual  rental  of  all  the  land  com- 
prised in  the  settlement,  and  not 
merely  of  the  estate  upon  which  the 
improvement  is  made ;  Be  Gerard's 
Settled  Estates,  (ubi  sup.)  ;  bxit  not  any 
allowance  for  the  rental  of  the  man- 
sion-house or  any  farm  occupied 
therewith  ;  S.G. 

By  the  Housing  of  the  Working 
Classes  Act,  1890  (53  &  54  Vict.  c.  70), 
s.  74,  aub-s.  1  (b),  the  improvements 
on  which  capital  money  may  be  ex- 
pended, enumerated  in  s.  25  of  the 
Settled  Land  Act,  1882,  in  addition  to 
cottages  for  labourers,  farm  servants. 


and  artisans,  whether  employed  on 
the  settled  land  or  not,  include  any 
dwellings  available  for  the  working 
classes,  the  building  of  which,  in  the 
opinion  of  the  Court,  is  not  injurious 
to  the  estate.  This  last  proviso 
applies  only  where  new  buildings  are 
to  be  erected :  Be  Calverley's  Settled 
Estates,  (1904)  1  Ch.  150.  DweUinga 
of  a  kind  suitable  for  the  working 
classes,  but  occupied  at  the  time  by 
persons  who  are  not  members  of  those 
classes,  are  not  "  available  for  the 
working  classes  "  within  the  meaning 
of  the  enactment;  S.G.  The  enact- 
ment is,  by  virtue  of  s.  18  of  the 
Settled  Land  Act,  1890,  to  have  effect 
as  if  the  expression  "  working  classes  " 
included  all  classes  of  persons  who 
earn  their  livelihood  by  wages  or 
salaries :  but  only  as  to  buildings  of 
a  rateable  value  not  exceeding  one 
hundred  pounds  per  annum. 

(a)  Be  Knatchbull's  Settled  Estate,  27 
Ch.  D.  349;  affirmed  29  Ch.  D. 
588. 

(b)  As  to  the  meaning  of  these 
words,  see  Be  Millard's  Settled  Estates, 
(1893)  3  Ch.  (C.A.)  116,  where  the 
Court  declined  to  make  a  prospective 
order.  TrusteesundertheSettledLand 
Acts  may  approve  of  a  scheme  for  the 
improvement  of  settled  land,  although 
they  have  not  at  the  time  capital 
moneys  in  their  hands  ;  and  if  the 
tenant  for  life  provides  the  moneys  for 
carrying  out  the  improvements,  the 
trustees,  on  subsequently  receiving 
capital  money,  may  recoup  him  what 
he  has  actually  spent,  subject  to  the 
proper  certificate  or  order  of  the 
Court  being  obtained  :  Be  Duke  of 
Norfolk's  Estates,  (1900)  1  Ch.  461  ; 
but  if  no  capital  money  becomes 
available,  there  is  no  power  under 
the  Acts  to  charge  the  inheritance 
with  the  cost  of  executing  the 
improvements ;  Standing  v.  Gray, 
(1903)  1  I.  R.  49.  Where  the  Court 
is  not  asked  to  approve  the  scheme 
in  any  way,  but  only  to  decide 
whether  certain  proposed  works  are 
improvements  under  the  Act,  the 
existence    of    capital    money  is  im- 
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is  approved  by  them,  the  trustees  may  apply  that  money  in  or 
towards  payment  for  the  whole  or  part  of  any  work  or  operation 
comprised  in  the  improvement,  on — 

(a),  a  certificate,  formerly  of  the  land  commissioners,  and  now 
of  the  Board  of  Agriculture  (a),  certifying  that  the  work  or 
operation,  or  some  specified  part  thereof,  has  been  properly 
executed,  and  what  amount  is  properly  payable  by  the  trustees 
in  respect  thereof,  which  certificate  is  to  be  conclusive  in  favour 
of  the  trustees,  as  an  authority  and  discharge  for  any  payment 
made  by  them  in  pursuance  thereof ;  or  on 

(b).  a  like  certificate  of  a  competent  engineer  or  able  practical 
surveyor  nominated  by  the  trustees  and  approved  by  the  Board, 
or  by  the  Court,  which  certificate  shall  be  conclusive  as  afore- 
said ;  or  on 

(c).  An  order  of  the  Court,  directing  or  authorising  the  trustees 
to  so  apply  a  specified  portion  of  the  capital  money. 

It  was  essential  that  the  scheme  for  the  proposed  work  should  [Scheme.] 
be  submitted  by  the  tenant  for  life  to  the  trustees  before  the  works 
were  commenced ;  and  if  the  tenant  for  life,  before  submitting 
the  scheme,  executed  the  works  at  his  own  expense,  the  Court 
could  not  authorise  repayment  out  of  capital  money  (b).  But 
where  a  scheme  had  been  approved  by  the  trustees  without 
any  express  limitation  as  to  the  amount  of  the  expenditure,  any 
extra  expenditure,  over  and  above  the  estimated  cost,  which  was 
incidental  to  and  necessary  for  the  execution  of  the  scheme  might 
be  paid  out  of  capital  money  in  the  hands  of  the  trustees  (c). 

Now,  by  the  Settled  Land  Act,  1890  (d),  sect.  15,  it  is  enacted 
that  the  Court  may,  in  any  case  where  it  appears  proper,  make  an 
order  directing  or  authorising  capital  money  to  be  applied  in  or 
towards  payment  for  any  improvement  authorised  by  the  Settled 
Land  Acts,  notwithstanding  that  a  scheme  was  not,  before  the 
execution  of  the  improvement,  submitted  for  approval  as  required 
by  the  Act  of  1882,  to  trustees  of  the  settlement  or  to  the  Court. 
The  words  "  payment  for  any  improvement "  will  not  include  past 
payments  of  instalments  of  rent-charges  to  secure  moneys  borrowed 
for  improvements   (e).     The    Court  has  jurisdiction  under   the 

material ;  Be  Caherley's  Settled  Estates,  Ch.  D.  41  ;  and  see  Re  Dalison's  Settled 

(1904)  1  Ch.   150.     The  preparation  Estates,  (1892)  3  Ch.  522. 
and  a;^proval  of  a  scheme  during  the  (c)    Re   Bulwer   Lytton's    Will,   38 

minority  of  the  tenant  for  life  rests  Ch.  D.  (C.A.)  20  ;  Re  Earl  of  Egmont's 

with  the  trustees  :    Re   Greys    Court  Settled  Estates,  (1908)  W.N.  176. 
Estate,  W.N.  (1901)  60.  (d)  53  &  54  Vict.  c.  69. 

(a)  See  Board  of  Agriculture  Act,  (e)  Re  Dalison's  Settled  Estates,  vbi 

1889  (52  &  53  Vict.  c.  30),  s.  2  (6).  sup.    It  has  been  held  that  the  section 

(o)  Re  Eotehhin's  Settled  Estates,  35  is  applicable  to  every  case  in  which 
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section  to  allow  the  application  of  capital  money  in  reimbursing  to 
the  tenant  for  life  money  which  he  has  actually  paid  for  improve- 
ments executed  ;  but  in  view  of  the  difficulty  of  ascertaining,  after 
the  work  has  been  done,  how  far  the  cost  ought  to  be  defrayed 
out  of  capital,  this  jurisdiction  will  be  exercised  with  great  care, 
and  expenditure  will  not  be  allowed  in  respect  of  drainage  and 
sanitary  arrangements  of  the  mansion-house,  or  other  matters 
incidental  to  the  ordinary  occupation  of  the  property  {a). 

Where  the  tenant  for  life  had  expended  money  on  improvements 
both  before  and  after  the  Act  of  1882,  the  Court  allowed  the 
application  of  capital  money  in  defraying  the  expenditure  made 
subsequently  to  the  Act  of  1882,  but,  without  deciding  whether  the 
provisions  of  the  section  would  extend  to  the  previous  expenditure, 
declined  to  allow  the  payment  of  it,  on  the  ground  that  it  had 
been  deliberately  incurred  as  a  payment  out  of  income  (b) ;  and  it 
has  been  held  that  in  the  exercise  of  its  discretion  the  Court 
ought  not  to  make  a  prospective  order  as  to  the  application  of 
capital  moneys  not  yet  in  hand  (c). 

The  effect  of  the  Act  of  1882  is  to  give  to  the  tenant  for  life, 
with  a  view  to  the  improvement  of  the  land,  a  power  to  require 
the  capital  money  to  be  laid  out  under  a  proper  scheme  for  such 
improvement ;  and  that,  notwithstanding  that  there  is  a  trust 
under  which  the  trustees  could  apply  income  for  such  purpose, 
the  power  of  the  tenant  for  life  being  by  sect.  56,  sub-sect.  2, 
made  paramount  over  that  of  the  trustees  {d) ;  but  it  is  otherwise 
if  there  is  a  paramount  trust  requiring  trustees  to  provide  for 
improvements  out  of  the  income  of  the  settled  property  in  the 
first  instance  («). 

Where  a  scheme  has  been  submitted  under  sect.  26,  the  duty 
of  the  trustees  is  simply  to  see  (1)  that  the  proposed  improve- 
ment is  authorised  by  the  Act ;  (2)  that  the  scheme  is  a  proper 
one  for  carrying  it  out ;  and  (3)  that  the  tenant  for  life  is  acting 
bond  fide  and  on  skilled  advice.  They  are  not  concerned  with  the 
general  policy  pursued,  nor  with  the  amount  already  spent  on 
improvements  (/). 

a   scheme   lias   not   been  submitted,  Estates,  (1893)  3   Ch.   161  ;   and   see 

even  where  it  was  not  competent  to  Re  Millard's  Settled  Estates,  (1893)  3 

the  tenant  for  life  to  submit  a  scheme  :  Ch.  (C.A.)  116,  referred  to  post,  p.  680. 

Be   JVormald's  Settled   Estates,  (1908)  (d)  Clarke   v.   Thm-nton,  35   Ch.  D. 

W.N.  214.  307  ;    and    see    Be    Lord    Stamford's 

(a)  Be  Tucker's  Settled  Estates,  (1895)  Estate.   43   Ch.   D.   84,   96;   Be  Gee, 

2  Ch.  (C.A.)  468.  64  L.  J.  Ch.  606  ;  W.  N.  1895,  p.  90. 

(6)  Be  Ormrod's  Settled  Estates,  (1892)  (e)  Be  Partington,  (1902)  1  Ch.  711. 

2  Ch.  318.  (/)  Be    Earl    of   Egmont's    Settled 

(c)  Be  Marquis  of  Bristol's  Settled  Estates,  (1906)  2  Ch.  151. 
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Where  no  scheme  has  been  submitted  under  sect.  26  the  power  of  [Discretion  of 
the  Court  can  only  be  exercised  under  sect.  15  of  the  Act  of  1890, 
and  under  that  section  there  is  a  discretion,  which  the  Court  will 
not  exercise  in  favour  of  the  tenant  for  life  where  the  will  contains 
an  express  provision  for  improvements  out  of  income  (a). 

The  power  of  the  Court  when  an  application  is  made  to  it  under 
sect.  26  is  not  merely  ministerial,  and  it  must  be  satisfied  by 
evidence  that  the  proposed  expenditure  is  proper  in  the  interest 
of  all  parties  (b). 

18.  It  may  here  be  observed  that  under  the  term  ''  capital  money  [Capital  money 
arising  under  the  Act,"  are  comprised — (1)  Money  received  xipon  "" 
any  sale  or  enfranchisement  (c),  or  for  equality  of  exchange  or 
partition;  (2)  Fines  received  on  the  grant  of  leases  under  any 
power  conferred  by  the  Act  of  1882  (d);  (3)  The  proportion  of 
rent  under  mining  leases  to  be  set  aside  under  sect.  11  of  the 
Act  of  1882 ;  (4)  Money  raised  on  mortgage  of  the  settled  land, 
under  sect.  18  of  the  Act ;  (5)  Three-fourths  of  the  net  proceeds 
of  the  sale  of  timber  cut  under  the  powers  of  sect.  35,  where  the 
tenant  for  life  is  impeachable  for  waste  in  respect  of  timber ;  (6) 
Money  arising  from  the  sale  of  heirlooms  under  sect.  37  of  the 
Act;  (7)  Money  received  under  an  option  to -purchase  contained 
in  a  building  lease  or  agreement  for  a  building  lease  under  the 
Settled  Land  Act,  1889  (e) ;  and  (8)  Money  which,  under  sect.  11 
of  the  Settled  Land  Act,  1890  (/),  the  tenant  for  life  is  empowered 
to  raise  on  mortgage  of  the  settled  land  for  the  purpose  of  dis- 
charging an  incumbrance  on  such  land  or  any  part  thereof. 

By  sect.  32,  where  under  an  Act  incorporating  or  applying,  [Money  arising 
wholly  or  in  part,  the  Lands  Clauses  Consolidation  Acts,  or  sources.] 
under  the  Settled  Estates  Act,  1877,  or  under  any  other  Act, 
public,  local,  personal,  or  private,  money  is  at  the  commencement 
of  the  Act  in  Court,  or  is  afterwards  paid  into  Court,  and  is 
liable  to  be  laid  out  in  the  purchase  of  land  to  be  made  subject 
to  a  settlement,  then,  in  addition  to  any  mode  of  dealing  there- 
with authorised  by  the  Act  under  which  the  money  is  in  Court, 

(a)  Re  Partington,  (1902)  1  Ch.  711.  372. 

(b)  Be  Keek's  Settlement,  (1904)  2  Ch.  (d)  The  Settled  Land  Act,  1882, 
22  ;  73  L.J.  Ch.  262,  where  it  was  omitted  to  provide  that  these  lines 
intimated  that  any  contract  hy  a  should  be  capital  money  under  the 
tenant  for  life  under  sect.  31  (1)  (v.),  Act,  but  the  omission  has  been  sup- 
relating  to  an  improvement,  is  made  plied  by  the  Settled  Land  Act,  1884, 
at  his  risk  if  an  order  of  Court  has  s.  4  ;  and  see  Chandler  v.  Bradley, 
to  be  obtained.  (1897)  1  Ch.  315,  and  ante,  p.  672. 

(c)  The  term    "  enfranchisement "  (e)  52  &  53  Vict.  c.  36. 

includes  the  conversion  of  leasehold  (/)  53  &  54  Vict,  c,  69  ;  see  post, 

land  into  freehold  by  the  purchase  of      p.  684, 
the  reversion  :  Re  Brace,  (1905)  2  Ch. 
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[Application  of 
capital  money.] 


that  money  may  be  invested  or  applied  as  capital  money  arising 
under  the  Settled  Land  Act.  And  by  sect.  33,  where,  under  a 
settlement  (a),  money  is  in  the  hands  of  trustees  (b),  and  is 
liable  to  be  laid  out  in  the  purchase  of  land  (c)  to  be  made  subject 
to  the  settlement,  then,  in  addition  to  such  powers  of  dealing 
therewith  as  the  trustees  have  independently  of  the  Act,  they 
may,  at  the  option  of  the  tenant  for  life  (d),  invest  or  apply  the 
same  as  capital  money  arising  under  the  Act. 

19.  By  sect.  21,  capital  money  arising  under  the  Act,  subject 
to  payment  of  claims  properly  payable  thereout,  and  to  applica- 
tion thereof  for  any  special  authorised  object  for  which  the  same 
was  raised,  is  when  received  (e)  to  be  invested  or  applied  in  one 
or  more  of  the  following  modes : — 

(1)  In  investment  on  Government  securities,  or  on  other 
securities  on  which  the  trustees  of  the  settlement  are  by  the 
settlement  or  by  law  (/)  authorised  to  invest  trust  money  of  the 
settlement,  or  on  the  security  of  the  bonds,  mortgages,  or  deben- 
tures, or  in  the  purchase  of  the  debenture  stock  of  any  railway 
company  in  Great  Britain  or  Ireland  incorporated  by  special 
Act  of  Parliament,  and  having  for  ten  years  next  before  the  date 
of  investment  paid  a  dividend  on  its  ordinary  stock  or  shares. 


(a)  For  the  definition  of  "settle- 
ment," see  ante,  p.  646. 

(b)  It  has  been  held  in  Ireland 
that  this  section  does  not  apply  to 
money  in  Court  in  an  administration 
action,  which  has  arisen  from  personal 
estate  given  to  trustees  upon  trust  to 
convert,  and  to  invest  the  proceeds  in 
the  purchase  of  lands  to  be  settled  ; 
Burke  v.  Gore,  13  L.  E.  Ir.  367  ;  but 
it  applies  where,  under  a  will  devising 
land  to  the  uses  of  a  settlement,  the 
executors  are  directed  to  lay  out 
money  bequeathed  by  the  will  in  the 
purchase  of  land  to  be  limited  to  the 
same  uses  ;  Be  MunAy's  Settled  Estates, 
(1891)  1  Ch.  (C.A.)  399,  and  see  ante, 
p.  360  ;  and  to  money  raised,  under  a 
special  power  in  a  settlement  (which 
authorises  investment  in  the  pur- 
chase of  land),  as  a  sinking  fund  to 
defray  expense  of  improvement ;  Be 
Sudhmy  Estates,  (1893)  3  Ch.  74. 

(c)  Money  held  upon  trust  for  in- 
vestment in  the  purchase  of  a  par- 
ticular piece  of  land  is  included  in 
this  expression  ;  Be  Hill,  (1896)  1  Ch. 
962  ;  as  also  is  personal  property  held 
by  trustees  with  power  to  invest  in 


land  ;  Re  Saltan's  Trusts,  (1898)  2  Ch. 
629 ;  and  see  Re  Thomas,  (1900)  1 
Ch.  319. 

{d)  Who  is  not  subject  to  the  control 
of  the  trustees  in  his  selection  of  in- 
vestments ;  Re  Lord  Coleridge's  Settle- 
ment, (1895)  2  Ch.  704  ;  and  see  Be 
Gee,  64  L.  J.  Ch.  606  ;  W.  N.  1895, 
p.  90  ;  and  post,  p.  687.  Although 
there  was  no  tenant  for  life  capable  of 
exercising  the  option,  the  Court 
directed  money  arising  from  sale  of 
land  under  the  Settled  Estates  Act, 
1877,  to  be  applied  as  capital  money 
pursuant  to  the  section  ;  Be  Tessey- 
man's  Settled  Estate,  W.  N.  (1897)  168. 

(e)  The  words  of  the  Act  being 
"when  received,"  the  Court  cannot 
authorise  the  application  of  capital 
moneys  before  they  are  received,  in 
paying  for  contemplated  improve- 
ments ;  Be  Millard's  Settled  Estates, 
(1893)  3  Ch.  (C.A.)  116;  and  see 
Be  Marquis  of  Bristol's  Settled  Estdtes, 
(1893)  3  Ch.  161  ;  Bound  v.  Turner, 
W.  N.  1889,  p.  38;  60  L.  T.  N.S. 
379. 

(/)  As  to  investments  authorised 
by  law,  see  ante,  Chap.  XIV.  s.  4. 
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with  power  to  vary  the  investment  into  or  for  any  other  such 
securities. 

(2)  In  discharge,  purchase,  or  redemption  of  incumbrances 
affecting  the  inheritance  of  the  settled  land,  or  other  the  whole 
estate  the  subject  of  the  settlement,  or  of  land-tax,  rent-charge 
in  lieu  of  tithe,  Crown-rent,  chief-rent,  or  quit-rent,  charged  on 
or  payable  out  of  the  settled  land  (a). 

(3)  In  payment  for  any  improvement  authorised  by  the 
Act  (b). 

(4)  In  payment  for  equality  of  exchange  or  partition  of  settled 
land. 

(5)  In  purchase  of  the  seignory  of  any  part  of  the  settled  land, 
being  freehold  land,  or  in  purchase  of  the  fee  simple  of  any  part 
of  the  settled  land,  being  copyhold  or  customary  land. 

(6)  In  purchase  of  the  reversion  of  freehold  in  fee  of  any  part 
of  the  settled  land,  being  leasehold  land  held  for  years,  or  life,  or 
years  determinable  on  life. 

(7)  In  purchase  of  land  in  fee  simple,  or  of  copyhold  or 
customary  land,  or  of  leasehold  land  held  for  sixty  years  or  more 
unexpired  at  the  time  of  purchase,  subject  or  not  to  any  excep- 
tion or  reservation  of  or  in  respect  of  mines  or  minerals  therein, 
or  of  or  in  respect  of  rights  or  powers  relative  to  the  working  of 
mines  or  minerals  therein  or  in  other  land  (c). 

(8)  In  purchase,  either  in  fee  simple,  or  for  a  term  of  sixty 
years  or  more,  of  mines  and  minerals  convenient  to  be  held  or 
worked   with   the   settled   land,   or  of  any  easement,   right,   or 

(a)  Where  two  estates  are  included  where  the  words  "  settled  land  "  were 

in  the  same  devise,  and  together  con-  held  to  mean  the  land   (settled  by 

stitute   "  the  settled   estate,"  capital  deed),  by  reference  to  the  limitations 

money  is  rightly  applied  in  redeem-  of  which  heirlooms  were  settled  by  a 

ing  an  incumbrance  on  one  of  them,  will. 

although  in  the  result  (e.g.  by  reason  (6)  For  the  authorised  improve- 
of  contingent  remainders  failing  as  ments,  see  ante,  p.  674,  note  (b). 
to  one  estate)  the  two  estates  devolve  (c)  In  interpreting  this  sub-section, 
differently  :  ReFreme,  (1894)  1  Ch.  1.  the  Court  will  not  adopt  the  latitude 
^Expenses  incurred  by  a  local  authority  of  construction  which,  under  such 
in  works  in  a  new  street  on  settled  cases  as  Drake  v.  Trefuds,  10  L.  R. 
land,  charged  under  statutory  powers  Ch.  App.  364,hasbeen  applied  to  s.  69 
on  the  land  and  made  payable,  to-  of  the  Lands  Clauses  Act,  1845.  The 
gether  with  interest  thereon,  by  in-  Settled  Land  Acts  are  to  be  treated 
stalments,  constitute  an  incumbrance  as  a  code  dealing  exhaustively  with 
affecting  settled  land  within  the  sub-  the  subject  matter  to  which  they 
section,  and  the  tenant  for  life  is  en-  relate  ;  Be  Gerard's  Settled  Estates, 
titled  to  repayment  out  of  capital  (1893)  3  Ch.  (C.A.)  252  ;  Ee  Legh's 
moneys,  of  such  portion  of  past  in-  Settled  Estates,  (1902)  2  Ch.  274.  The 
stalments  paid  by  him  as  represent  sub-section  does  not  authorise  in  vest- 
capital;  Be  Legh's  Settled  Estates,  (1902)  nient  in  the  purchase  of  an  equity  of 
2  'Ch.  274.  And  see  Be  Lord  Stafford's  redemption  :  Be  Earl  Radnor's  Settled 
Settlement  and  Will,  (1904)  2  Ch.  72,  Estates,  W.  N.  (1898)  174. 


682 


TRUSTEES    UNDER    THE    SETTLED    LAND    ACTS  [CH.  XXIL 


[Settled  Land 
Act,  1890.] 


[Iraproyements 
under  Agricul- 
tural Holdings 
Act.] 


[Discharge  of 
incumbrances.] 


privilege  convenient  to  be  held  with  the  settled  land  for  mining 
or  other  purposes. 

(9)  In  payment  to  any  person  becoming  absolutely  entitled  or 
empowered  to  give  an  absolute  discharge  (a). 

(10)  In  payment  of  costs,  charges,  and  expenses  of  or  incidental 
to  the  exercise  of  any  of  the  powers,  or  the  execution  of  any  of 
the  provisions  of  the  Act  (6). 

(11)  In  any  other  mode  in  which  money  produced  by  the  exercise 
of  a  power  of  sale  in  the  settlement  is  applicable  thereunder. 

To  these  by  the  Act  of  1890  is  added  the  following  mode : — 

(12)  In  payment  (if  the  Court  thinks  fit)  to  the  trustees  of 
the  settlement  for  the  purposes  of  the  Settled  Land  Acts  (c). 

Under  the  Agricultural  Holdings  (England)  Act,  1883  {d), 
capital  money  arising  under  the  Settled  Land  Act,  1882,  may  be 
applied  in  payment  of  any  moneys  expended  and  costs  incurred 
by  a  landlord  under  the  Act  of  1883  in  the  execution  of  any 
improvement  mentioned  in  the  first  or  second  parts  of  the 
schedule  thereto  (e),  as  for  an  improvement  authorised  by  the 
Settled  Land  Act;  and  such  money  may  also  be  applied  in 
discharge  of  any  charge  created  on  a  holding  under  the  Act 
in  respect  of  any  such  improvement  as  aforesaid,  as  in  discharge 
of  an  incumbrance  authorised  by  the  Settled  Land  Act  to  be 
discharged  out  of  such  capital  money. 

20.  With  reference  to  the  discharge  of  incumbrances,  it  has 
been  held  that  the  words  "  incumbrances  affecting  the  in- 
heritance   of    the    settled    land"    in    sub-sect.    2    of    sect.   21, 


(a)  As  to  the  effect  of  this  enact- 
ment in  enabling  the  Court  to  direct 
payment  out  of  Court  underthe  Lands 
Clauses  Act,  1845,  of  purchase-moneys 
of  settled  lands  to  trustees,  see  Be 
Smith,  40  Ch.  D.  (C.A.)  386,  and  ante, 
p.  529.  A  tenant  for  life,  who  has 
power  to  cut  and  sell  the  timber  and 
apply  the  proceeds  to  his  own  use,  is 
notabsolutely  entitled  to  the  proceeds, 
if  he  sells  the  timber  as  standing 
timber  along  with  the  estate ;  lie 
Llewelli'ii,  37  Ch.  D.  317  ;  and  trustees 
appointed  under  s.  38  are  not  persons 
absolutely  entitled  ;  Cookes  v.  Gookes, 
34  Ch.  D.  498. 

(6)  Commission  charged  by  an 
estate  agent  for  procuring  a  lease  of 
settled  land  for  a  tenant  for  life,  is 
within  thisclause ;  ReMaryon  Wilson's 
Settled  Estates,  (1901)  1  Ch.  934 ;  but 
agents'  commission  for  obtaining  a 
tenant  for  a  short  occupation  lease 


granted  by  the  tenant  for  life,  is 
a  charge  payable  out  of  income  :  He 
Leveson-Gcnoei-'s  Settled  Estate,  (1905) 
2  Ch.  95. 

(c)  53  &  54  Vict.  c.  69,  s.  14.  An 
application  under  the  section  by  the 
Settled  Land  Act  trustees  for  payment 
out  of  Court  to  them,  under  sect.  21 
(ix.)  and  sect.  33  of  the  Act  of  1882, 
may  be  made  by  petition  :  Re  Tarry 
Hill  Estate,  (1909)  1  Ch.  468. 

(d)  46  &  47  Vict.  c.  61,  s.  29. 

(e)  The  first  part  of  the  schedule 
relates  to  improvements  to  which  the 
landlord's  consent  is  required,  and 
comprises  : 

(1)  Erection  or  enlargement  of 
buildings. 

(2)  Formation  of  silos. 

(As  to  the  Court  authorising  the 
formation  of  silos,  see  Re  Broadwater 
Estate,  33  W.  R.  738  ;  54  L,  J.  N,S, 
Ch.  1104.) 
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must  be  taken  in  their  ordinary  sense  as  referring  to  mortgages, 
charges  for  portions,  and  the  like  (a),  and  not  as  meaning 
incumbrances  such  as  charges  for  land  drainage  and  improve-  [I^and  Improve- 

,.  ^n/.^  1  nient  charges.] 

ments  created  under  the  Land  improvement  Act,  1864,  and 
other  similar  Acts,  which,  although  in  one  sense  affecting  the 
inheritance,  are  in  numerous  cases  charges  rather  affecting 
the  tenant  for  life  than  the  remainderman  (b) ;  and  therefore 
where,  before  the  passing  of  the  Settled  Land  Act,  1882,  charges 
of  this  nature  had  been  created,  the  tenant  for  life  was  not 
entitled  to  have  them  discharged  out  of  capital. 

Now  by  the  Settled  Land  Acts  Amendment  Act,  1887  (c),  [Settled  Land 
sect.  1,  "  where  any  improvement  of  a  kind  authorised  by  Act,  1887.] 
the  Act  of  1882  has  been  or  may  be  made  either  before 
or  after  the  passing  of  this  Act,  and  a  rent-charge,  whether 
temporary  or  perpetual,  has  been  or  may  be  created  in  pursuance 
of  any  Act  of  Parliament,  with  the  object  of  paying  off  any 
moneys  advanced  for  the  purpose  of  defraying  the  expenses  of 
such  improvement,  any  capital  money  expended  in  redeeming 
such  rent-charge,  or  otherwise  providing  for  the  payment  thereof, 
shall  be  deemed  to  be  applied  in  payment  for  an  improvement 
authorised  by  the  Act  of  1882."  Under  this  enactment  "  capital 
money  "  may  be  applied  in  redeeming  a  terminable  rent-charge 
by  paying  not  only  the  unpaid  balance  of  principal,  but  also 
a  proper  sum  by  way  of  bonus  as  compensation  for  loss  of 
interest  consequent  on  the  redemption  (d) ;  but  not  in  repayment 

(.3)  Laying  down  of  permanent  relates  to  drainage,  an  improvement 
pasture.  in  respect  of  which  notice  to  the  land- 

(4)  Making  and  planting  of  osier      lord  is  required. 

beds.  (a)  E.g.  a  debt  secured  by  a  mort- 

(5)  Making  of  water  meadows  or  gage  of  a  long  term  of  years ;  Be 
works  of  irrigation.  Frewen,  38  Ch.    D.   383  ;  arrears  of 

(6)  Making  of  gardens.  jointure  secured  by  a  term  of  years  : 

(7)  Making  or  improving  of  roads  Re  Duke  of  Manchester's  Settlement, 
or  bridges.  (1909)   W.   N.    212  ;   or   an   annuity 

(8)  Making  or  improving  of  water-  charged  upon  tithes;  Re  Esdaile, 
courses,  ponds,  wells,  or  reservoirs,  W.  N.  1886,  p.  47  ;  54  L.  T.  N.S. 
or  of  works  for  the  application  of  637. 

water  power  or  for  supply  of  water  (6)  Re  KnatchbuU's  Settled  Estates, 

for  agricultural  or  domestic   pur-  27  Ch.  D.  369,  jpcr  Pearson,  J. ;  affirmed 

poses.  29  Ch.  D.  588  ;  and  see  Re  Duke  of 

(9)  Making  of  fences.  Leinster's  Estate,  23  L.  R.  Ir.  152,  J  61  ; 

(10)  Planting  of  hop.s.  Re  Howard's  Settled  Estates,  (1892)  2 

(11)  Planting  of  orchards  or  fruit  Ch.  233;  Re  Dalison's  Settled  Estates, 
bushes.  (1892)  3  Ch.  522. 

(12)  Reclaiming  of  waste  land.  (c)  50  &  51  Vict.  c.  30. 

(13)  Warping  of  land.  (d)  Re  Lord  Egmont's  Settled  Estates, 

(14)  Embankment  and  sluices  45  Ch.  D.  (C.A.)  395 ;  disapproving  Re 
against  floods.  Lord  Sudeley's  Settled  Estates,  37  Ch.  D. 

The  second  part  of  the  schedule      123. 
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affecting  part 
only.] 


[Settled  Land 
Act,  1890.] 


of  a  sum  paid  by  the  tenant  for  life,  in  order  to  obtain  a  reduction 
of  interest,  to  the  holders  of  the  rent-charge  as  an  inducement  to 
them  to  transfer  it  (a).  In  the  exercise  of  its  discretion,  the 
Court  declined  to  allow  capital  money  to  be  applied  in  redeem- 
ing terminable  charges  on  glebe  land  of  a  benefice,  to  the 
detriment  of  the  owners  of  the  advowson  (b).  The  section  is  not 
retrospective,  so  as  to  allow  the  recoupment  to  the  tenant  for  life  of 
instalments  paid  by  him  before  the  time  when  he  has  called  upon 
the  trustees  to  pay  them  (c),  nor  does  the  provision  of  sect.  15  of  the 
Act  of  1890  (d)  enable  this  to  be  done  (e) ;  and  the  section  is  not 
applicable  to  a  sum  paid  to  redeem  future  annual  instalments 
of  tithe  rent-charge  payable  by  virtue  of  an  order  under  the 
Irish  Church  Act  Amendment  Act,  1872,  sect.  7  (/). 

It  is  not  necessary  that  the  incumbrance  should  affect  the  whole 
of  the  settled  estates ;  it  is  sufficient  if  it  affect  any  land  the 
subject  of  the  settlement  (g),  and  where  a  part  only  of  settled 
land  is  subject  to  a  charge,  capital  money  arising  from  that  part 
can  be  applied  for  the  improvement  of  the  other  part  (h). 

By  the  Settled  Land  Act,  1890  (^),  sect.  11,  "where  money 
is  required  (j)  for  the  purpose  of  discharging  an  incumbrance  on 
the  settled  land  or  part  thereof,  the  tenant  for  life  may  raise  the 
money  so  required,  and  also  the  amount  properly  required  for 
payment  of  the  costs  of  the  transaction  on  mortgage  of  the 
settled  land,  or  of  any  part  thereof,  by  conveyance  of  the  fee 
simple  or  other  estate  or  interest  the  subject  of  the  settlement, 
or  by  creation  of  a  term  of  years  in  the  settled  land  or  any  part 
thereof,  or  otherwise,  and  the  money  so  raised  shall  be  capital 
money  for  that  purpose,  and  may  be  paid  or  applied  accordingly. 
Incumbrance  in  this  section  does  not  include  any  annual  sum 
payable  only  during  life  or  lives,  or  during  a  term  of  years 
absolute  or  determinable "  (k). 

(a)  Re  Verney's  Settled  Estates,  (1898) 
1  Ch.  508. 

(6)  Ex  parte  Vicar  of  GaHle  Bytham, 
(1895)  1  Ch.  348. 

«  (c)  Re  Howard's  Settled  Estates, 
(1892)2Ch.233 ;  Re Marquisof Bristol's 
Settled  Estates,  (1893)  3  Ch.  161. 

{d)  See  ante,  p.  677. 

(e)  Re  Dalison's  Settled  Estates,  (1892) 
3  Ch.  522  ;  Re  Marquis  of  Bristol's 
Settled  Estates,  uhi  sup. 

(/)  35  &  36  Vict.  e.  13  ;  Be  Duhe  of 
Leifister's  Estate,  23  L.  R.  Ir.  152, 161. 

(g)  Re  Olm.ytor's  Settled  Estate  Act, 
25  Ch.  D.  651  ;  In  re  Navan  and 
Kingecourt  Railway  Co.,  21  L.  R.  Ir. 


369. 

(/i)  Re  Lord  Stamford's  Settled  Estates, 
43  Ch.  D.  84. 

(i)  53  &  54  Vict.  c.  69. 

(j)  The  word  "required"  is  not 
confined  to  cases  where  a  mortgagee 
has  given  notice  to  call  in  his  money, 
but  is  to  be  read  as  meaning  "  where 
money  is  reasonably  required  having 
regard  to  the  circumstances  of  the 
settled  land"-  Re  Clifford,  (1902)  1 
Ch.  87. 

(Ic)  As  to  difficulties  which  may 
arise  in  the  application  of  this  section 
to  the  case  of  a  compound  settlement, 
where  one  portion  of  the  settled  pro- 
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Under  this  section,  it  is  competent  for  a  tenant  for  life  to 
mortgage  the  whole  of  a  settled  estate  in  order  to  pay  off  incum- 
brances affecting  part  only,  but  this  power  ought  not  to  be  exer- 
cised in  a  way  which  will  operate  unjustly  towards  those  whose 
interests  the  tenant  for  life  is  bound  under  sect.  53  (a)  to  protect ; 
and  where  the  effect  of  a  proposed  mortgage  would  have  been 
unduly  to  postpone  the  charge  of  annuitants  on  the  land,  the 
Court,  although  the  tenant  for  life  was  acting  ho7id  fide,  interfered 
by  granting  an  injunction  to  prevent  him  from  mortgaging  other- 
wise than  subject  to  the  rights  of  the  annuitants  (&).  "Where  the 
tenant  for  life  is  required  to  pay  the  cost  of  paving  and  other  works 
under  sect.  150  of  the  Public  Health  Act,  1875,  and  does  so  in 
order  to  keep  the  charge  under  sect.  257  of  that  Act  alive  for  his 
benefit,  he  is  entitled  to  raise  the  money  necessary  for  discharging 
the  incumbrance  and  the  cost  by  mortgage  of  the  settled  land  (c). 

The  word  "incidental"  in  clause  (10)  of  sect.  21  of  the  principal  [Costs  allowed 
Act  has  received  a  liberal  construction  (d),  and  it  has  been  held  °  ^^^^   °^  ^^'' 
that  a  tenant  for  life  was  entitled  to  his  extra  costs  of  successfully 
defending  an  action  brought  to  restrain  him  from  exercising  his 
powers  (e),  and  the  costs  as  between  solicitor  and  client  of  the 
solicitor  and  surveyor  of  the  tenant  for  life  in  preparing  and 
carrying  out  schemes  of  improvement  have  been  allowed  (/)  ;  and  [Abortive  sale.] 
where  a  tenant  for  life,  acting  honestly  and  with  due  diligence  in 
the  exercise  of  his  powers,  attempted  to  sell,  but  the  sale  was 
unsuccessful,  his  costs  and  expenses  properly  incurred  were  allowed, 
and  the  Court,  under  sects.  46,  sub-sect.  6,  47,  and  55,  sub-sect.  3, 
ordered  that  they  should  be  paid  out  of  the  property  subject  to 
the  settlement,  and  raised  by  a  charge  on  the  settled  land  (g). 
But  the  costs  of  obtaining  the  consent  and  concurrence  of  the  [Concurrence  of 
mortgagees  of  the  life  estate,  though  "incidental"  within  tiig  ™°' s^sees.j 
meaning  of  the  clause,  ought  not  as  a  general  rule  to  be  paid 
out  of  capital  money  (h). 

Where  settled  property  had  been  put  up  for  sale  by  auction  [Commission  on 
by  the  tenant  for  life  under  the  Act,  but  withdrawn  for  want  of 
a  sufficient  offer,  and  was  afterwards  sold  by  private  contract  on 

perty  is  brought  into  settlement  sub-  Cardigan  v.  Ciirzon-Howe,  41  Ch.  D. 

ject  to  an  existing  incumbrance,  see  (C.A.)  375. 

Re    Monson's    Settled    Estates,    (1898)  (e)  Re  Llewellin,  37  Ch.  D.  317. 

1  Ch.  427,  432.  (/)   Re     Lord     Stamfm-d's     Settled 

(a)  See  ante,  p.  666.  Estates,  43  Ch.  D.  84. 

(b)  Hampden  v.  Earl  of  Buckingham^  (g)  Re  Smith's  Settled  Estates,  (1891) 
shire,  (1893)  2  Ch.  (C.A.)  531.  3  Ch.  65. 

(c)  Re  Smith's  Settled  Estates,  (1901)  (h)  Cardigan  v.    Curzon  -  Howe,  41 
1  Ch.  689.  Ch.  D.  (C.A.)  375. 

(d)  Re  Llewellin,  37  Ch.   D.   317  ; 
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the  same  day,  it  was  held  that  the  trustees  were  at  liberty  to 
pay  out  of  the  purchase-moneys  one  commission  for  conducting 
the  sale,  including  the  conditions  of  sale,  and  also  commission 
for  deducing  the  title  and  perusing  and  completing  the  convey- 
ance according  to  the  scale  of  charges  contained  in  Schedule  1, 
Part  I.,  to  the  general  order  under  the  Solicitors  Eemuneration 
Act,  1881  (a) ;  and  also  the  costs  occasioned  by  the  concurrence  in 
the  sale  of  the  tenant  for  life's  mortgagees,  and  a  proper  sum  to 
the  auctioneer  for  his  charges  (h). 

Where  several  persons  together  constitute  a  tenant  for  life 
within  the  Act  of  1882,  there  is  no  rule  which  obliges  them  to 
employ  the  same  solicitor,  and  where  four  persons  out  of  twenty- 
five  in  such  a  case  employed  separate  solicitors  to  peruse  con- 
veyances on  a  sale  under  the  Act,  they  were  held  to  be  entitled 
to  their  costs  (c). 

Lf"crttelmone'']  ^^'  "^^  ^^'^^^  ^^'  sub-sect.  1,  capital  money  arising  under  the 
Act  is  to  be  paid  either  to  the  trustees  of  the  settlement  or  into 
Court,  at  the  option  of  the  tenant  for  life,  and  is  to  be  invested 
or  applied  by  the  trustees,  or  under  the  direction  of  the  Court, 
as  the  case  may  be,  accordingly. 

Sub-sect.  2.  The  investment  or  other  application  by  the 
trustees  is  to  be  made  according  to  the  direction  of  the 
tenant  for  life,  and  in  default  thereof,  according  to  the  direc- 
tion of  the  trustees,  but  in  the  last-mentioned  case  subject  to 
any  consent  required  or  direction  given  by  the  settlement 
with  respect  to  the  investment  or  other  application  by  the 
trustees  of  the  trust  money  of  the  settlement ;  and  any  in- 
vestment is  to  be  in  the  names  or  under  the  control  of  the 
trustees. 

Sub-sect.  3.  The  investment  or  other  application  under  the 
direction  of  the  Court  is  to  be  made  on  the  application  of  the 
tenant  for  life,  or  of  the  trustees. 

Sub-sect.  4.  Any  investment  or  other  application  is  not 
during  the  life  of  the  tenant  for  life  to  be  altered  without  his 
consent. 

[Devolution.]  Sub-sect.     5.     Capital  money  arising  under  the  Act,  and  the 

securities  arising  from  the  investment  thereof,  are  for  all  purposes 

of  disposition,  transmission,  and  devolution,  to  be  considered  as 

land,  and  to  be  held  and  go  "  to  the  same  persons  successively, 

in  the  same  manner,  and  for  and  on  the  same  estates,  interests, 

(a)  44  &  45  Vict.  c.  44. 

(6)  Be  Beck,  24  Ch.  D.  608. 

(c)  Smith  V.  Lancaster,  (1894)  3  Ch.  (C.A.)  439. 
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and  trusts,  as  the  land  wheref  rom  the  money  arises  would,  if  not  dis- 
posed of,  have  been  held  and  have  gone  under  the  settlement"  («). 

Sub-sect.   6.   The  income  of  the   securities  is   to   be   paid   or  [Application  of 
applied  as  the  income  of  the  land,  if  not  disposed  of,  would  have 
been  payable  or  applicable  under  the  settlement. 

Sub-sect.    7.   The    securities   may   be   converted   into   money,  .  ^ 

which  is  to  be  cE^pital  money  arising  under  the  Act. 

■  It  will  be  observed  that  the  tenant  for  life  may  direct  in  what  [Direction  of 
manner,  consistently  with  the  Act,  the  capital  money  is  to  be 
invested  or  applied;  and  so  long  as  he  exercises  his  power  of 
direction  in  good  faith,  he  cannot  be  controlled  by  the  trustees  or 
the  Court  (6),  otherwise  than  upon  an  application  under  section 
26  (c).  But  the  trustees  are  not  bound  to  invest  capital  moneys 
on  a  particular  mortgage  on  the  direction  of  the  tenant  for  life, 
unless  they  are  satisfied  that  the  direction  has  been  given  upon 
a  proper  investigation  as  to  title,  a  proper  report  as  to  the  value 
of  the  proposed  security,  and  proper  advice  as  to  the  form  of 
the  mortgage ;  but  upon  being  so  satisfied  they  are  bound  to 
make  the  investment  (d).  If  not  so  satisfied  they  may,  as  we  have 
seen  (e),  be  justified  in  bringing  the  matter  before  the  Court  (/). 
The  duty  of  the  trustees,  therefore,  in  carrying  out  the  direction 
of  the  tenant  for  life  is  to  a  great  extent  ministerial,  and  except 
as  above  indicated,  or  where  their  consent  or  approval  is  expressly 
required,  as  for  an  outlay  on  improvements,  the  exercise  of  dis- 
cretion by  them  is  not  involved.  But,  nevertheless,  in  order  that 
the  tenant  for  life  may  exercise  his  option  of  directing  the  payment 
of  purchase-money  into  Court,  it  is  necessary  that  there  should  be 
trustees  for  the  purposes  of  the  Act  in  existence  (g),  and  without 
the  concurrence  of  the  trustees  there  can  be  no  valid  discharge  to 
a  purchaser  (A). 

{a)  The  object  of  this  sub-section  appointees, 

is  to  indicate  the  nature  of  the  money  (6)  Be  Lord    Goleridge'e  Settlement, 

while  it  remains  in  the  hands  of  the  (1890)  2  Ch.  704.     But  the  trustees 

trustees  uninvested  ;  Re  Freme,  {1894)  may  select  their  own  broker,  as  well 

1  Ch.  1,  9,  per  Smith,  L.J.,  and  see  as  solicitor  :   Be  Dulce  of  Cleveland's 

Be  Duke  of  Marlhorowjh,  (1897)  1  Ch.  Settled  Estates,  (1902)  2  Ch.  350. 

712,  718.    In  Beddington  v.  Baumann,  (c)  See  Be  Keek's  Settlement,  73  L. 

(1903)  A.  C.  (H.L.)  13,  affirming  S.  G.  J.  Ch.  262,  ante,  p.  679. 

{nom.  Be  Moses),  1902   1   Ch.   (C.A.)  (d)  iJe  JToi/wm,  (1902)  2  Ch.  (C.A.) 

100,  where  a  testator  having  exercised  575. 

a  special  power   of  appointment  by  (e)  Ante,  p.  668. 

his'  will,   afterwards    granted  leases  (/)  Be  limit's  Settled  Estates,  (1906) 

vmder  the  Settled  Land  Acts  in  con-  2  Ch.  (C.A.)  11. 

sideration  of  lines  and  premiums,  it  {g)  Hatten    v.   Biissell,   38   Ch.   D. 

was  held  that  this  enactment,  jointly  334,  345 ;  and  see  Be  Fisher  and  Graze- 

with  s.  4  of  the  Settled  Land  Act,  brookf^s  Contract,  (1898)  2  Ch.  660. 

1884,  had  not  the  effect  of  making  (h)  Be  Norton  and  Las  Gasas'  Con- 

the  fines  and  premiums  pass  to  the  tract,  (1909)  2  Ch.  59. 


688 


TRUSTEES    UNDER    THE    SETTLED    LAND    ACTS  [CH.  XXIL 


[Settled  Land 
Act,  1890.] 


[Purchase-money 
of  land  sold 
under  Lands 
Clauses  Act.] 


[Purchases 
confined  to 
England.] 


[Foi-m  of  con- 
veyance. ] 


The  option  is  exercised  by  the  tenant  for  hfe  consenting  to  the 
payment  of  the  purchase-money  into  Court,  in  consequence  of 
the  purchaser  refusing  to  complete  unless  this  is  done ;  and  money 
having  thus  come  into  Court,  it  was  held  that  it  must  remain 
in  Court,  and  be  invested  and  applied  under  the  direction  of  the 
Court  pursuant  to  sub-sect.  3  {a) ;  but  now  by  the  Settled  Land 
Act,  1890  (&),  sect.  14,  all  or  any  part  of  any  capital  money  paid 
into  Court  may,  if  the  Court  thinks  fit,  be  at  any  time  paid  to 
the  trustees  of  the  settlement  for  the  purposes  of  the  Settled 
Land  Acts. 

22.  Independently  of  this  enactment,  where  settled  real  estate 
had  been  sold  under  the  Lands  Clauses  Consolidation  Acts,  and 
the  purchase-money  paid  into  Court,  the  Court  would,  in  the 
exercise  of  its  discretion,  appoint  trustees  of  the  settlement  for 
the  purposes  of  the  Settled  Land  Act,  and  order  the  fund  in 
Court  to  be  paid  out  to  them  to  be  held  upon  the  trusts  of 
the  settlement  (c). 

23.  By  sect.  23,  capital  money  arising  under  the  Act  from 
settled  land  in  England  is  not  to  be  applied  in  the  purchase  of 
land  out  of  England,  unless  the  settlement  expressly  authorises 
the  same. 

24.  By  sect.  24,  land  acquired  by  purchase,  or  in  exchange,  or 
on  partition,  is  to  be  made  subject  to  the  settlement,  as  follows : 
Freehold  land  is  to  be  conveyed  to  the  uses,  on  the  trusts,  and 
subject  to  the  powers  and  provisions  subsisting  with  respect  to 
the  settled  land,  or  as  near  thereto  as  circumstances  permit  {d), 
but  not  so  as  to  increase  or  multiply  charges  or  powers  of  charging. 
Copyhold,  customary,  or  leasehold  land  is  to  be  conveyed  to  and 
vested  in  the  trustees  of  the  settlement  on  trusts,  and  subject  to 
powers  and  provisions  corresponding  with  the  uses,  trusts,  powers, 
and  provisions  of  the  freehold  land,  but  so  that  the  beneficial 
interest  in  land  held  by  lease  for  years  shall  not  vest  absolutely 
in  a  person  who  is  by  the  settlement  made  by  purchase  tenant 
in  tail,  or  in  tail  male,  or  in  tail  female,  and  who  dies  under 
twenty-one.  Where  there  is  a  charge  which  does  not  affect  the 
whole  of  the  settled  land,  the  land  acquired  by  purchase,  or  in 
exchange,  or  on  partition  is  not   to   be  subject  thereto,  unless 


(a)  Coohes  v.  Cookes,  34  Ch.  D. 
498. 

(6)  53  &  54  Vict.  c.  69. 

(c)  Re  Harrop's  Trusts,  24  Ch.  D. 
717  ;  Re  Wright's  Trusts,  24  Ch.  D. 
662  ;  Re  Duke  of  Rutland's  Settlement, 
31  W.  R.  947  ;  W.  N.  1883,  p.  140 ; 


Re  Rathmines  Drainage  Act,  15  L.  R. 
Ir.  676  ;  Re  Smith,  40  Ch.  D.  (C.A.) 
386 ;  Re  Belfast  Improvement  Acts, 
(1898)  1  I.  R.  1. 

(d)  As  to  the  meaning  of  these 
words,  see  Re  Duke  of  Marlborough, 
(1897)  1  Ch.  712,  717. 
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acquired  by  purchase  with  money  arising  from  sale,  or  by  exchange 
or  partition,  of  land  which  was  subject  to  the  charge  (a).  This 
provision  is  not  confined  to  charges  which  take  priority  over  the 
settlement,  but  extends  to  charges  created  by  the  settlement  it- 
self (b);  and  the  expression  "the  whole  of  the  settled  land"  is 
to  be  read  as  including  heirlooms  comprised  in  the  settlement,  so 
that  charges  affecting  the  rest  of  the  settled  property,  but  not 
affecting  the  heirlooms,  will  not  attach  to  land  purchased  with  the 
proceeds  of  sale  of  the  heirlooms  (c). 

25.  By  sect.  34,  where  capital  money  arising  under  the  Act  is  [Application  of 
purchase -money  paid  in  respect  of  a  lease  for  years,  or  life,  or  for  ^°'^^J.  *"/'^?^ 
years  determinable  on  life,  or  in  respect  of  any  other  estate  or  interests.] 
interest  in  land  less  than  a  fee  simple,  or  in  respect  of  a  reversion, 
the  trustees  of  the  settlement  or  the  Court,  as  the  case  may  be, 
may  require  the  same  to  be  laid  out,  invested,  accumulated,  and 
paid  in  such  manner  as  in  the  judgment  of  the  trustees  or  of  the 
Court,  as  the  case  may  be,  will  give  to  the  parties  interested  in 
that  money  the  like   benefit  therefrom,  as   they  might  lawfully 
have  had  from  the  lease,  estate,  interest,  or  reversion,  in  respect 
whereof  the  money  was  paid,  or  as  near  thereto  as  may  be. 

Under  this  section  it  will  be  the  duty  of  the  trustee  to  take 
care  upon  a  sale  by  the  tenant  for  life  of  a  leasehold  interest,  or 
a  reversion,  that  the  proceeds  of  the  sale  are  so  dealt  with  as  not 
to  affect  the  relative  interests  of  the  tenant  for  life  and  remainder- 
man (d).  ,  This  section  corresponds  with  the  74th  section  of  the 
Lands  Clauses  Consolidation  Act,  1845,  and  its  construction 
will  be  regulated  by  the  decisions  under  that  Act  (e).  Thus,-  if 
the  property  is  subject  to  a  lease  at  a  rent  less  than  the  income 
produced  by  the  investment  of  the  purchase-money,  the  tenant 
for  life  will  be  entitled,  during  the  remainder  of  the  term'  for 
which  the  property  was  let,  to  a  sum  equal  only  to  the  rent,  and 
the  residue  of  the  income  should  be  accumulated  at  compound 
interest  until  the  end  of  the  term,  after  which  the  tenant  for  life 
will  be  entitled  to  the  whole  of  the  income,  including  the  income 
of  the  accumulation  (/). 

So,  on  the  other  hand,  if  the  property  sold  was  a  lease  for  a 
short  term,  the  tenant  for  life  is  entitled  to  receive  an  annuity 

(a)  Sect.  24,  sub-s.  5.  Settlement,(l908)\  Ch.  Il5,ante,  p.  342. 

Q>)  Re  Lord  Stamford' sSettM  Estates,  (c)  Gottrell  v.    Gottrell,   28   Ch.    D 

43  Ch.  D.  84,  94.  628. 

(c)  Be  Duke  of  Marlborough,  (1897)  (/)  Ee  Wootton's  Estate,  1  L.  R.  Eq. 
1  Ch.  712.  589 ;  Be  Mette's  Estate,  7  L.  R.  Eq.  72  • 

(d)  See  Be  Griffith's  Will,  49  L.  T.  Be  TVilkes'  Estate,  16  Ch.  D.  597  ;  Got- 
N.S.   161  ;    and   see   Be   Broadwood's  trell  v.  Gottrell,  28  Ch.  D.  628, 

2x 
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[Heirlooms.  ] 


[Sanction  of 
Court  to  sale.] 


of  such  an  amount  as  will  exhaust  the  proceeds  of  sale  in  the 
number  of  years  which  the  lease  had  to  run  (a). 

26.  By  sect.  37,  sub-sect.  1,  where  personal  chattels  are  settled 
on  trust  so  as  to  devolve  with  land  until  a  tenant  in  tail  by 
purchase  is  born,  or  attains  the  age  of  twenty-one  years,  or  so  as 
otherwise  to  vest  in  some  person  becoming  entitled  to  an  estate 
of  freehold  of  inheritance  in  the  land,  a  tenant  for  life  of  the 
land  may  sell  the  chattels  or  any  of  them;  and  by  sub-sect.  2, 
the  money  arising  by  the  sale  is  to  be  capital  money  arising  under 
the  Act,  and  to  be  paid,  invested,  or  applied,  and  otherwise  dealt 
with  in  like  manner  in  all  respects  as  by  the  Act  directed  with 
respect  to  other  capital  money  arising  under  the  Act,  or  may  be 
invested  in  the  purchase  of  other  chattels  of  the  same  or  any 
other  nature,  which  are  to  be  settled  and  held  on  the  same  trusts, 
and  to  devolve  in  the  same  manner  as  the  chattels  sold  (&) ;  but  by 
sub-sect.  3,  no  sale  or  purchase  of  chattels  under  this  section  is 
to  be  made  without  an  order  of  the  Court.  In  giving  its  sanction 
to  any  proposed  sale  the  Court  must  be  satisfied  that,  under  the 
circumstances  of  the  case,  such  sale  is  reasonable  and  proper, 
having  regard  to  the  interests  of  all  persons  entitled,  the  interests 
of  persons  more  remotely  entitled  being  of  less  weight  than  those 
of  persons  nearer  in  succession ;  but  the  leaning  of  the  Court  is 
against  a  sale  (c) ;  and  the  fact  that  the  tenant  for  life  has  got 
himself  into  difficulties  by  his  extravagance  will  have  no  weight 
with  the  Court  in  favour  of  a  sale  {d).  Where  the  application  is 
for  leave  to  sell  a  unique  and  historical  heirloom,  such  as  a  famous 
jewel,  the  Court  will  have  special  regard  to  the  intention  of  the 
settlor  and  the  wishes  of  the  remaindermen  (e).  And  by  force  of 
sect.  53,  the  tenant  for  life  is  in  the  position  of  a  trustee  with  a 
discretionary  power  of  sale,  and  must  have  a  like  regard  to  the 
interests  of  other  persons  entitled  as  well  as  to  his  own  (/). 
Where  circumstances  rendered  it  expedient,  the  Court  sanctioned 
the  removal  of  some  of  the  heirlooms  to  another  family  mansion, 
and  the  sale  of  the  rest  {g).     The  Court  has  no  jurisdiction  to 


(a)  Aslcew  v.  Woodhead,  14  Ch.  D. 
(C.A.)  27  ;  and  see  Be  Lingard,  (1908) 
W.  N.  107. 

(6)  In  Re  JValdegrave,  81  L,  T.  N.S. 
632,  under  special  circumstances,  an 
order  was  made  that  the  proceeds  of 
sale  of  heirlooms  should  De  applied 
for  reparation  of  heirlooms  remaining 
unsold. 

(c)  Be  Marl  of  Radnor's  Will,  45 
Oh,  D.  (C.A)  402,  419,  424  ;  and  se^ 


Re  Beaumont's  Settled  Estates,  58  L.  T. 
N.S.  916  ;  Be  Marquis  of  Ailes- 
bury's  Settled  Estates,  W.  N.  1891,  p. 
167  ;  Be  Hope,  (1899)  2  Ch.  (C.A.)  679. 

0  Be  Hope,  (1899)  2  Ch.  (C.A.)  679. 

(e)  Be  Hope,  sup. 

If)  Be  Earl  of  Badnm-'s  Will,  45 
Ch.  D.  (C.A.)  402,  418. 

(g)  Browne  v.  Collins,  W.  N.  1890, 
p.  78  ;  62  L,  T.  N.S.  666, 
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sanction  a  sale  of  heirlooms  ex  post  facto,  but  where  an  advantageous 
sale  had  been  effected,  the  Court  protected  the  trustees  by  directing 
them  to  take  no  steps  for  the  recovery  of  the  heirlooms  sold  (a). 

A  dignity  or  title  of  honour  which  descends  to  the  heirs  general  or  [Title  of  honour.] 
heirs  of  the  body,  is  within  the  definition  of  land,  and  heirlooms 
settled  so   as  to  devolve  with  the  dignity  or  title  may  be  sold 
under  this  section  (6). 

Eeference  has  already  been  made  to  the  sections  regulating  [Whether  pro- 
the  application  or  disposition  of  capital  money  arising  under  the  looms  devolve  as 
Act  (c),  and  it  is  to  be  observed  that  under  sect.  22,  sub-sect.  5,  personalty.] 
capital  money  is  "for  all  purposes  of  disposition,  transmission, 
and  devolution,  to  be  considered  as  land"  and  is  to  be  " held  for 
and  go  to  the  same  persons  successively,  in  the  same  manner,  and 
for  and  on  the  same  estates,  interests,  and  trusts,  as  the  land 
wherefrom  the  money  arises  would,  if  not  disposed  of,  have  been 
held  and  have  gone  under  the  settlement "  (d).  The  effect  of  this 
sub-section  in  relation  to  money  arising  from  heirlooms  has  been 
discussed  in  Tie  Duhe  of  Marlborough's  Settlement  (e),  in  which 
different  views  were  expressed  by  the  judges ;  but  the  balance  of 
opinion  seems  to  be  in  favour  of  the  view  that  the  devolution  of 
the  proceeds  of  the  sale  of  chattels  and  of  any  interim  investments 
thereof  follows  the  devolution  which  originally  belonged  to  the 
chattels.  The  tenant  for  life  may,  however,  apply  the  moneys 
arising  under  sect.  37  for  any  of  the  purposes  authorised  by 
sect.  21,  notwithstanding  that  the  effect  of  such  application  may 
be  to  alter  the  devolution,  as,  for  instance,  in  paying  off  incum- 
brances affecting  the  inheritance  of  the  settled  land,  without 
keeping  such  incumbrances   on   foot   so  as  to  preserve  existing 

(a)  Be  Ames,  (1893)  2  Ch.  479.  that,   although   its    apparent    object 

(ft)  Be  Sir  J.  Rivett  Garnac's  Will,  was  to  leave  the  estates  and  interests 

30  Ch.  D.  136  ;  Re  Earl  of  Aylesford's  of  the  persons  beneficially  interested 

Settled  Estate,  32  Ch.  D.  162.  in  land  unaffected  by  the  sale,  yet 

(c)  See  ante,  p.  679.  when  applied,  by  reference,  to  money 

(d)  See  ante,  p.  686.  It  has  been  arising  from  personal  chattels,  it  is  to 
doubted  whether  this  sub-section  has  have  the  effect  of  altering  the  nature 
any  application  to  money  arising  from  of  the  estates,  and  in  most  cases,  of 
the  sale  of  personal  chattels ;  and  changing  an  absolute  estate  in  re- 
there  seems  no  sound  reason  for  mainder  into  a  mere  tenancy  in  tail, 
making  the  money  arising  from  the  To  effectuate  such  a  change  the 
chattels  devolve  as  land,  while  if  it  language  of  the  Act  should  be  clear 
is  reinvested  in  other  chattels  they  and  unambiguous,  and  it  is  conceived 
are  to  devolve  as  personalty.  The  that  the  language  of  sub-sect.  5  does 
latter  part  of  the  sub-section  points  not  meet  that  test,  and  that  the 
to  money  arising  from  land  as  being  devolution  of  the  moneys  arising  from 
the  subject  matter  to  which  it  relates,  personal  chattels  will  remain  un- 
and  it  would  be  construing  the  sub-  affected  by  the  sale. 

section  iu  direct  opposition  to  the  (e)  30    Ch.   D,   127 ;    32    Ch.    P, 

spirit  in  which  it  is  framed,  to  hold      (C.A.)  1, 
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[Indemnity  and 
reimbursement.  ] 

[Protection  of 
trustees.  ] 


rights ;  and  so  long  as  the  moneys  are  applied  for  such  authorised 
purposes,  the  tenant  for  life  cannot  be  prevented  from  directing 
any  such  application,  on  the  ground  of  his  being  a  trustee  of  the 
power  under  sect.  53,  although  the  effect  of  the  application  may 
be  to  alter  the  course  of  devolution  (a). 

27.  By  sect.  40,  the  receipt  in  writing  of  the  trustees  of  a 
settlement,  or  where  one  trustee  is  empowered  to  act,  of  one 
trustee,  or  of  the  personal  representatives  or  representative  of 
the  last  surviving  or  continuing  trustee,  for'  any  money  or 
securities  paid  or  transferred  to  them  or  him  is  made  a  good  dis- 
charge, and,  in  the  case  of  a  mortgagee  or  other  person  advancing 
money,  exonerates  him  from  being  concerned  to  see  that  the 
money  advanced  is  wanted  for  any  purpose  of  the  Act,  or  that 
no  more  than  is  wanted  is  raised.  It  would  seem  that  this  power 
extends  to  trustees  appointed  by  the  Court  under  sect.  38  (b). 

In  construing  sect.  40,  sect.  39  must  be  borne  in  mind,  which 
expressly  prohibits  the  payment  of  capital  money  to  fewer  than 
two  persons  as  trustees  of  a  settlement,  unless  the  settlement 
otherwise  provides;  and,  taking  the  two  sections  together,  it 
sterns  to  follow  that,  in  the  absence  of  any  special  direction  in 
the  settlement,  a  sole  personal  representative  of  the  last  surviving 
or  continuing  trustee  cannot  give  a  good  discharge  for  capital 
money  under  the  Act. 

28.  Sects.  41  and  43  supply  the  usual  indemnity  and  reimburse- 
ment clauses  for  the  trustees  of  the  settlement. 

29.  By  sect.  42,  the  trustees  of  a  settlement,  or  any  of  them, 
are  not  liable  for  giving  any  consent,  or  for  not  making,  bringing, 
taking,  or  doing  any  such  application,  action,  proceeding,  or  thing, 
as  they  might  make,  bring,  take,  or  do ;  and  in  case  of  purchase  of 
land  with  capital  money  arising  under  the  Act,  or  of  an  exchange, 
partition,  or  lease,  are  not  liable  for  adopting  any  contract  made 
by  the  tenant  for  life,  or  bound  to  inquire  as  to  the  propriety 
of  the  purchase,  exchange,  partition,  or  lease,  or  answerable  as 
regards  any  price,  consideration,  or  fine,  and  are  not  liable  to  see 
to  or  answerable  for  the  investigation  of  the  title,  or  answerable 
for  a  conveyance  of  land,  if  the  conveyance  purports  to  convey 
the  land  in  the  proper  mode,  or  liable  in  respect  of  purchase- 
money  paid  by  them  by  direction  of  the  tenant  for  life  to  any 
person  joining  in  the  conveyance  as  a  conveying  party,  or  as 


(a)  Be  Dulce  of  Marlborough's  Settle- 
metit,  30  Ch.  D.  127  ;  32  Ch.  D.  (C.A.) 
1  ;  and  see  Be  Duke  of  Marlborough, 
(1897)  1  Ch.  712,  ante,  p.  689;  and 


see  Be  Lord  Stafford's  Settlement,  (1904) 
2  Ch.  72. 

(6)  See  Goohes  v.  Gookes,  34  Ch.  D. 
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giving  a  receipt  for  the  purchase-money,  or  in  any  other  character, 
or  in  respect  of  any  other  money  paid  by  them  by  direction  of 
the  tenant  for  life  on  the  purchase,  exchange,  partition,  or  lease. 

Under  this  section  the  trustees  are  under  no  liability  if  they 
stand  by  and  take  no  active  part  while  the  tenant  for  life  is 
exercising  his  powers,  but  it  is  apprehended  that  the  protection 
given  by  this  section  to  the  trustees  only  holds  good  so  long  as 
they  have  not  actual  notice  that  the  tenant  for  life  is  acting 
fraudulently  or  improperly.  At  any  rate,  trustees  who,  with 
the  knowledge  that  the  tenant  for  life  is  committing  a  fraud 
upon  his  powers,  take  no  active  steps  for  the  protection  of  the 
remaindermen,  relying  on  this  section,  would  be  acting  most 
imprudently,  and  would  have  little  reason  to  complain  if  they 
were  made  personally  liable  for  any  loss  arising  from  their 
negligence. 

It  will  be  observed  that  trustees,  in  order  to  have  the  benefit  [Trustees  must 
of  this  section  where  land  is  brought  into  the  settlement  upon  veyance  is  in  the 
a  purchase,  exchange,  partition,  or  lease,  must  see  that  the  con- P^P^i^fo''™-] 
veyance  purports  to  convey  the  land  in  the  proper  mode,  but 
they  are  not  bound  to  do  more  than  take  care  that  the  deed, 
on  the  face  of  it,  is  properly  drawn,  and  is  duly  executed  by  the 
conveying  parties,  and  that  the  person  to  whom  the  purchase- 
money  is  paid  by  the  direction  of  the  tenant  for  life  properly 
joins  in  the  conveyance. 

30.  By  sect.  44,  if  at  any  time  a  difference  arises  between  a  [Differences 
tenant  for  life  and  the  trustees  of  the  settlement,  respecting  the  for  ufe  and 
exercise  of  any  of  the  powers  of  the  Act,  or  respecting  any  matter  trustees.] 
relating  thereto,  the   Court   may,  on   the   application   of   either 

party,  give  such  directions  respecting  the  matter  in  difference, 
and  respecting  the  costs  of  the  application,  as  the  Court  thinks 
fit.  It  would  be  right  for  the  trustees  to  avail  themselves  of 
this  section  if  a  sale  were  proceeding  which  they  disapproved  of 
as  being  improvident  (a). 

31.  By  sect.  55,  the  powers  conferred  by  the  Act  are  exercisable 
from  time  to  time,  and  in  exercising  the  powers  the  tenant  for 
life  and  trustees  may  respectively  execute,  make,  and  do,  all 
necessary  and  proper  deeds,  instruments,  and  things. 

32.  By  sect.  57,  sub-sect.  1,  nothing  in  the  Act  is  to  preclude  [Additional 
a  settlor  from  conferring  on  the  tenant  for  life,  or  the  trustees  of  P""'*''^-] 
the  settlement,  any  powers  additional  to  or   larger  than   those 

(a)  Hatten  v.  Russell,  38  Ch.  D.  334,  344  ;  Ee  Hunt's  Settled  Estates,  (1906) 
2  Ch.  (C.A.)  11,  ante,  p.  668. 
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[Infant  entitled 
absolutely  or 
for  life.  ] 


[Tenant  for  life 
a  married 
woman.] 


conferred  by  the  Act;  but  by  sub-sect.  2,  any  such  additional 
or  larger  powers  are  to  operate  and  be  exercisable  in  the  like 
manner,  and  with  all  the  like  incidents,  effects,  and  consequences 
as  if  they  were  conferred  by  the  Act,  unless  a  contrary  intention 
is  expressed  in  the  settlement. 

33.  By  sect.  59,  where  a  person  who  is  in  his  own  right  seised 
of  or  entitled  in  possession  to  land  is  an  infant,  then  for  the 
purposes  of  the  Act  the  land  is  settled  land,  and  the  infant  is  to 
be  deemed  tenant  for  life  thereof ;  and  by  sect.  60,  where  a  tenant 
for  life,  or  a  person  having  the  powers  of  a  tenant  for  life  under 
the  Act,  is  an  infant,  or  an  infant  would,  if  he  were  of  full  age, 
be  a  tenant  for  life,  or  have  the  powers  of  a  tenant  for  life,  the 
powers  under  the  Act  may  be  exercised  on  his  behalf  by  the 
trustees  of  the  settlement,  and  if  there  are  none,  then  by  such 
person  and  in  such  manner  as  the  Court,  on  the  application  of  a 
testamentary  or  other  guardian  or  next  friend  of  the  infant, 
either  generally  or  in  a  particular  instance,  orders.  And  persons 
appointed  by  the  Court  under  this  section  can  make  a  good  title 
without  the  necessity  of  appointing  under  sect.  38  trustees  of  the 
settlement  for  the  purposes  of  the  Act  (a).  But  in  such  a  case, 
the  order  ought  to  contain  a  direction  that  the  purchase-money 
be  paid  into  Court  (b).  Under  these  sections  the  Court  in  Ireland 
refused,  where  an  infant  was  entitled  to  an  undivided  share  of 
land,  to  appoint  one  of  his  co-owners  to  exercise  on  his  i  behalf 
the  powers  of  the  Act,  but  required  the  appointment  of  an 
independent  person  (c).  The  Court  in  directing  the  mode  of  sale 
under  this  section,  can  order  it  to  be  made  out  of  Court  (d). 

34.  By  sect.  61,  sub-sect.  1,  the  foregoing  provisions  of  the 
Act  do  not  apply  in  the  case  of  a  married  woman ;  but  by  sub- 
sect.  2,  a  married  woman  entitled  for  her  separate  use,  or 
entitled  under  any  statute  for  her  separate  property,  or  as  a 
fevie  sole,  is,  without  her  husband,  to  have  the  powers  of  the 
Act ;  and  by  sub-sect.  3,  where  she  is  entitled  otherwise  than 
as  aforesaid,  she  and  her  husband  together  are  to  have  the 
powers.  By  sub-sect.  4,  the  provisions  of  the  Act  referring  to 
a  tenant  for  life  extend  to  a  married  woman  entitled  to  property 
as  her  separate  estate,  or  as  a  feme  sole,  and  this  appears  to  bring 
the  case  of  an  infant  married  woman  so  entitled  within  sect.  60, 


(a)  Be  Countess  of  Dudley's  Contract, 
35  Ch.  D.  338. 

(6)  s.  a 

(c)  Be  Greenville  Estate,  11  L.  B.  Ir. 


138  ;  and  see  Be  MGlintock,  27  L.  R. 
Ir.  463. 

(d)  Be  Price,  27  Ch.  D.  552. 
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SO  that  her    powers   can   during   infancy   be   exercised   by   the 
trustees  of  the  settlement. 

35.  Where  the  settlement  contains  a  trust  or  direction  for  the  [Settlement  con- 
sale  of  the  property,  the  rights  and  powers  of  the  trustees  and  or  dir^tion"^ 
tenant  for  life  stand  upon  a  different  footing,  and  are  governed  by  ^°^  ^^^^-^ 

the  independent  enactment  contained  in  the  63rd  section  (a).  The 
construction  of  this  section  is  somewhat  obscure,  and  the  extent 
to  which  the  powers  of  trustees  were  affected  by  it  was  a  question 
of  grave  difficulty ;  but  by  the  Settled  Land  Act,  1884  (6),  the 
powers  given  by  the  63rd  section  of  the  Act  of  1882  to  tenants 
for  life  or  other  persons  having  limited  interests  are  not  to  be 
exercised  without  the  leave  of  the  Court,  which  leave  is  to  be 
given  by  order  naming  the  persons  to  exercise  the  powers,  and 
until  such  an  order  is  made  and  registered  as  a  lis  penderis,  it 
seems  clear  that  the  trustees  may  execute  all  trusts  and  powers 
reposed  in  them  by  the  settlement  as  if  the  Settled  Land  Acts 
had  not  been  passed,  while  after  an  order  has  been  made  and 
registered,  and  so  long  as  it  remains  in  force,  the  powers  of  the 
trustees  are  suspended,  so  far  as  relates  to  any  purpose  for  which 
leave  is  given  by  the  order  to  exercise  a  power  conferred  by  the 
Act  of  1882.  Under  these  circumstances  no  conflict  can  now 
arise,  under  sect.  63,  between  the  trustees  and  the  tenant  for  life 
as  to  the  exercise  of  their  powers,  and  it  seems  unnecessary  to  con- 
sider what  is  the  proper  construction  of  the  section  in  this 
respect. 

The  submission  by  the  tenant  for  life  of  a  scheme  for  improve- 
ments, pursuant  to  sect.  15  of  the  Act  of  1890  (c),  being  merely 
a  preliminary  to  the  giving  of  directions  as  to  the  application  of 
capital  moneys,  is  not  an  exercise  of  his  "  powers  "  under  sect.  7 
of  the  Act  of  1884,  requiring  the  leave  of  the  Court  {d). 

36.  Where  the  powers  of  the  Act   are   exercisable,   and   any  [Trustees  of  such 
necessity  arises  for  trustees  of  the  settlement  for  the  purposes  of  settlement.] 
the  Act,  they  are  by  sect.  63,  which  follows  with  the  necessary 

variation  the  definition  contained  in  sect.   2   («),  defined  to  be 

(a)  As  to  this  section  and  the  extent  expenditure   on  improvements  upon 

to  which  the  powers  given  by  the  purchased  land  :  Re  Child's  Settlement, 

settlement  to  trustees  are  affected  by  (1907)  2  Ch.  348. 

it  and  the   Settled  Land  Act,  1884,  (5)  47  &  48  Vict.  c.  18,  s.  7.     For 

see  Chap.  XXIV.  s.  2,  v.     A  settle-  cases  in  which  the  leave  was  granted, 

ment  of  property  purely  personal  con-  see  post,  Chap.  XXIV.  s.  2,  ad  fin. 

taining  a  power  to  trustees  to  invest  (c)  Ante,  p.  677. 

in  the  purchase  of  lands,  which  power  (d)  Re    Wormald's    Settled  Estates, 

was  exercised,  was  held  to  be  within  (1908)  W.  N.  214. 

the  section,   so  that  the  tenant  for  (e)  Ante,  p.  652. 
life  was  entitled  to  be  recouped  for 
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the  persons,  if  any,  who  are,  for  the  time  being,  under  the 
settlement  trustees  for  sale  of  the  settled  land,  or  having  power 
of  consent  to,  or  approval  of,  or  control  over  the  sale,  or  if  under 
the  settlement  there  are  no  such  trustees,  then  the  persons,  if 
any,  for  the  time  being,  who  are  by  the  settlement  declared  to 
be  trustees  thereof  for  purposes  of  the  Act. 

37.  By  sub-sect.  2  of  sect.  63,  the  provisions  of  the  Act 
referring  to  a  tenant  for  life,  and  to  a  settlement,  and  to  settled 
laud,  are  to  extend  to  cases  under  that  section  with  certain 
exceptions,  of  which  the  following  are  the  material  ones  for  the 
present  purpose: — 

(a)  Capital  money  is  not  to  be  applied  in  the  purchase  of 
land  unless  such  application  is  expressly  authorised  by  the  settle- 
ment in  the  case  of  capital  money  arising  thereunder  from  sales 
or  other  dispositions  of  the  settled  land,  but  may,  in  addition 
to  any  other  mode  of  application  authorised  by  the  Act,  be 
applied  in  any  mode  in  which  capital  money  arising  under  the 
settlement  from  any  such  sale  or  other  disposition  is  applicable 
thereunder,  subject  to  any  consent  required  or  direction  given 
by  the  settlement  with  respect  to  the  application  of  trust  money 
of  the  settlement. 

(b)  Capital  money  and  the  securities  in  which  the  same  is 
invested  shall  not  for  any  purpose  of  disposition,  transmission, 
or  devolution,  be  considered  as  land  unless  the  same  would,  if 
arising  under  the  settlement  from  a  sale  or  disposition  of  the 
settled  land,  have  been  so  considered,  and  shall  be  held  in  trust 
for  and  shall  go  to  the  same  persons  successively  in  the  same 
manner,  and  for  and  on  the  same  estates,  interests  and  trusts, 
as  the  same  would  have  gone,  and  been  held,  if  arising  under 
the  settlement  from  a  sale  or  disposition  of  the  settled  land,  and 
the  income  of  such  capital  money  and  securities  shall  be  paid 
or  applied  accordingly. 

(c)  Land  of  whatever  tenure  acquired  under  the  Act  by  pur- 
chase, or  in  exchange,  or  on  partition,  shall  be  conveyed  to  and 
vested  in  the  trustees  of  the  settlement,  on  the  trusts,  and  subject 
to  the  powers  and  provisions  which,  under  the  settlement  or  by 
reason  of  the  exercise  of  any  power  of  appointment  or  charging 
therein  contained,  are  subsisting  with  respect  to  the  settled  land, 
or  would  be  so  subsisting  if  the  same  had  not  been  sold,  or  as 
near  thereto  as  circumstances  permit,  but  so  as  not  to  increase 
or  multiply  charges  or  powers  of  charging. 
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38.  It  may  here  be  mentioned  that  by  the  Universities  and  [Universities  and 
College  Estates  Act,  1898  {a),  certain  of  the  powers  conferred  on  Act,''i898!l*  "^^ 
a  tenant  for  life  under  the  Settled  Land  Acts,  1882  to  1890,  are, 
subject  to  certain  modifications,  made  exercisable  by  universities 
and  colleges.  The  powers  of  sale,  enfranchisement,  exchange,  and 
partition,  and  the  power  of  granting  building  leases  with  option  of 
purchase  are,  however,  not  to  be  exercised  without  the  consent  of 
the  Board  of  Agriculture,  and  capital  money  payable  in  such  cases 
is  to  be  paid  to  the  Board  of  Agriculture  (&).] 

(a)  61  &  62  Vict.  c.  55.  Universities  and  College  Estates  Acts, 

(i)  The  Act  applies   only  to  the      1850  to  1880,  apply  (sec.  7). 
universities  and  colleges  to  which  the 
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CHAPTER  XXIII 

OF    JUDICIAL    TRUSTEES    AND    THE    PUBLIC    TRUSTEE 

[Judicial  Trustees  [By    the    Judicial    Trustees    Act,   1896    (a),   which    came  into 

operation  on  the  first  of  May,  1897  (b),  an   entirely  new  class 

of    trustees    (c)    was    called    into    existence,    by    the    name    of 

"Judicial   Trustees."     These   trustees,   as   their   name  indicates, 

are  appointed  by,  and  act  under  the  control  of,  the  Court,  and 

their  special  functions  are  regulated  by  the  Act  and  the  rules 

which  have  been  made  thereunder  (d). 

1.  Sect  1  of  the  Act  is  as  follows  : — 

[Power  of  "  (1)  "Where  application  is  made  to  the  Court  by  or  on  behalf  of 

tion  to  appoint*   the  person  creating  or  intending  to  create  a  trust,  or  by  or  on 

judicial  trustee.]   behalf  of  a  trustee  or  beneficiary,  the  Court  may,  in  its  discretion, 

appoint  a  person  (in  this  Act  called  a  judicial  trustee)  to  be  a 

trustee  of  that  trust,  either  jointly  with  any  other  person  or  as 

sole  trustee,  and,  if  sufficient  cause  is  shown,  in  place  of  all  or 

any  existing  trustees. 

"  (2)  The  administration  of  the  property  of  a  deceased  person, 
whether  a  testator  or  intestate,  shall  be  a  trust,  and  the  executor 
or  administrator  a  trustee,  within  the  meaning  of  this  Act. 

"  (3)  Any  fit  and  proper  person  nominated  for  the  purpose  in 
the  application  may  be  appointed  a  judicial  trustee,  and,  in  the 
absence  of  such  nomination,  or  if  the  Court  is  not  satisfied  of  the 
fitness  of  a  person  so  nominated,  an  official  of  the  Court  may  be 

{a)  59  &  60  Vict.  c.  35.    The  Act  does  coiintry  as  to  the  duties  and  liabilities 

not  extend  to   Scotland  or   Ireland,  of  such   persons  may  be   of  use  in 

nor  to  any  charity,  whether  subject  reference  to  the  duties  and  liabilities 

to  or  exempted  from  the  Charitable  of  judicial  trustees  in  this  country. 

Trusts  Acts,  1853  to  1894.  The  subject  from  this  point  of  view 

(b)  Sect.  6,  sub-s.  6.  is  dealt  with  in  the  treatise  on  the 

(c)  Persons  discharging  similar  Act  by  Gerald  J.  Wheeler,  Esq. 
functions  to  those  of  these  new  (d)  The  Judicial  Trustee  Rules, 
judicial  trustees,  have  for  more  than  1897  (31st  August,  1897),  printed  in 
150  years  been  appointed  in  Scotland,  extenso  in  Law  Reports,  Current 
and  known  as  "judicial  factors,"  and  Index,  1897,  pp.  Ixxiii.  to Ixxviii.,  and 
the  numerous  cases  decided  in  that  also  in  the  treatise  above  mentioned. 
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appointed  (a),  and  in  any  case  a  judicial  trustee  shall  be  subject  to 
the  control  and  supervision  of  the  Court  as  an  officer  thereof. 

"  (4)  The  Court  may,  either  on  request  or  without  request,  give 
to  a  judicial  trustee  any  general  or  special  directions  in  regard  to 
the  trust  or  the  administration  thereof  (h). 

"  (5)  There  may  be  paid  to  a  judicial  trustee  out  of  the  trust 
property  such  remuneration,  not  exceeding  the  prescribed  limits, 
as  the  Court  may  assign  in  each  case,  subject  to  any  rules 
under  this  Act  respecting  the  application  of  such  remuneration 
where  the  judicial  trustee  is  an  official  of  the  Court,  and  the 
remuneration  so  assigned  to  any  judicial  trustee  shall,  save  as  the 
Court  may  for  special  reasons  otherwise  order,  cover  all  his  work 
and  personal  outlay. 

"  (6)  Once  in  every  year  the  accounts  of  every  trust  of  which  a 
judicial  trustee  has  been  appointed  shall  be  audited,  and  a  report 
thereon  made  to  the  Court  by  the  prescribed  persons,  and,  in  any 
case  where  the  Court  shall  so  direct,  an  inquiry  into  the 
administration  by  a  judicial  trustee  of  any  trust,  or  into  any  deal- 
ing or  transaction  of  a  judicial  trustee,  shall  be  made  in  the 
prescribed  manner  (c)." 

Under  this  section  the  appointment  of  a  judicial  trustee  is  not 

matter  of  right,  but  entirely  within  the  discretion  of  the  Court. 

As  the  administration  of  the  property  of  a  deceased  person  is  a 

"trust,"  and  the  "executor"  is  a  "trustee,"  it  is  competent  to 

the  Court  to  remove  an  executor  and  appoint  a  judicial  trustee 

in  his  place.     Where  a  testator  had  manifested  an  intention  that 

his  widow  and  sole  executrix,  who  was  tenant  for  life  under  his 

will,  should  have  the  sole  control  of  his  estate,  and  there  was  no 

ground  of  complaint  against  her,  the  Court  refused  to  appoint  a 

judicial  trustee  at  the  instance  of  the  reversioner  (d). 

2.  Sect.  2  of  the  Act  is  as  follows:—"  The  jurisdiction  of  the  Court  [Court  *?  exercise 

jurisdiction.  J 

(a)  It,  on  an  application   for  tlie  statement  of  facts,  and  a  fee  of  2s.  6d. 

appointment  of  a  judicial  trustee,  the  (see  schedule) ;  and  the  Court  may 

Court  is  not  satisfied  of  the  fitness  require    the    trustee    or    any    other 

of  the  named  person,  there  is  jurisdic-  person  to  attend  at  chambers,  where 

tion  to  appoint  a  person  suggested  by  that  course  is  necessary  or  convenient, 
the  retiring  judicial  trustee  ;  and  the  (c)  By  Rule  14,  the  Court  is  to  give 

Court  is  not  bound  under  this  sub-  directions  as  to  the  date  to  which  the 

section  to  appoint    only  an  official  accounts  are  to  be  made  up  in  each 

trustee  :    Douglas    v.    Bolam,   (1900)  year,  and  the  time  within  which  they 

2  Ch.  (C.A.)  749.  are  to  be  delivered  for  audit.     The 

(6)  Rule  12  provides  that  a  judicial  audit  is  to  be  by  the  officer  of  the 

trustee  may  at  any  time  request  the  Court,  but  in  cases  of  difficulty  refer- 

Court  to  give  him  directions  as  to  ence  may  be  made  to  a  professional 

the  trust  or  its  administration.     The  accountant, 
request  is  to  be  accompanied  by  a  (rf)  Be  Eatcliff,  (1898)  2  Ch.  362. 


700 


THE    PUBLIC    TRUSTEE 


[CH.  xxin. 


[Section  3.] 


[Rules.] 


[Persons  to  be 
appointed  judicial 
trustees.  ] 


[Executors  and 
administrators.] 


under  this  Act  may  be  exercised  by  the  High  Court,  and  as  respects 
trusts  within  its  jurisdiction  by  a  palatine  court,  and  (subject  to 
the  prescribed  definition  of  the  jurisdiction)  by  any  county  court 
judge  to  whom  such  jurisdiction  may  be  assigned  under  this  Act." 

3.  Sect.  3  of  the  Act,  which  has  reference  to  the  general 
jurisdiction  of  the  Court  in  cases  of  breach  of  trust,  will  be  dealt 
with  in  its  appropriate  place  in  this  work  (a). 

4.  By  sect.  4  it  is  provided  that  rules  may  be  made  for  carry- 
ing the  Act  into  effect. 

5.  As  regards  the  persons  to  be  appointed  to  the  office  of 
judicial  trustee,  it  is  provided  by  the  rules  that  the  Court 
shall  not  be  precluded  by  any  existing  practice  as  to  the  appoint- 
ment of  trustees  from  appointing  any  person  to  be  a  judicial 
trustee  by  reason  of  that  person  being  a  beneficiary,  or  relation, 
or  husband  or  wife  of  a  beneficiary,  or  a  solicitor  to  the  trust 
or  to  the  trustee  of  any  beneficiary,  or  a  married  woman,  or 
standing  in  any  special  position  with  regard  to  the  trust,  and 
that  a  person  may  be  appointed  to  be  a  judicial  trustee  of  a  trust 
although  he  is  already  a  trustee  of  the  trust  (h). 

Any  person  who  is  an  executor  or  administrator  may  be 
appointed  a  judicial  trustee  for  the  purpose  of  the  collection 
and  distribution  of  the  estate  of  a  deceased  person,  in  the  same 
manner  and  subject  to  the  same  provisions  as  a  person  may  be 
appointed  judicial  trustee  of  a  trust  (c). 


[Public  Trustee 
Act,  1906.] 


[Office  of  public 
trustee.] 


6.  The  Public  Trustee  Act,  1906  (d),  which  came  into  operation 
on  January  1st,  1908,  is  of  a  wider  scope  than  the  Judicial  Trustees 
Act,  1896,  and  may  prove  to  be  of  considerable  public  utility.  By 
this  Act  (e)  and  the  rules  made  in  pursuance  of  it  (/),  the  of&ce  of 
the  public  trustee  is  established  {g),  and  it  is  enacted  that  he  "  shall 
be  a  corporation  sole  under  that  name,  with  perpetual  succession 


(a)  See  post,  Chap.  XXXI.  s.  3. 

(6)  Eule  5.  The  Court  is  unwill- 
ing to  appoint  a  judicial  trustee  to 
act  jointly  witli  a  private  and 
gratuitous  trustee  ;  Re  Martin,  W.  N. 
(1900)  129. 

(c)  Bule  25.  For  further  considera- 
tion of  the  subject  of  judicial  trustees 
see  the  last  edition  of  this  work. 

(d)  6  Bdw.  VII.  c.  55. 

(e)  Sect.  1. 

(/)  Under  sect.  14.  The  Public 
Trustee  Rules,  1907  (Nov.  29,  1907), 
are  printed  in  extenso  hi  Law  Reports, 
Current   Index,  1907,  pp.   Ixxxii.  to 


Ixxxvi. 

(g)  See  Rule  3.  His  appointment 
and  status  are  regulated  and  defined 
by  sect.  8  of  the  Act.  He  is  to  have  a 
central  office  in  London  (Rule  4),  and 
provision  is  made  for  the  establish- 
ment of  branch  offices  (lb.),  and  the 
appointment  of  deputy  public  trustees 
at  such  branch  offices  (Rule  5).  As  to 
the  security  required  from  officers, 
see  Eule  6.  As  to  the  liability  of  the 
Consolidated  Fund  to  make  good  any 
personal  liability  of  the  trustee,  see 
sect.  7  of  the  Act. 
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and  an  official  seal,  and  may  sue  and  be  sued  under  the  above 
name  like  any  other  corporation  sole,  but  any  instruments  sealed 
by  him  shall  not,  by  reason  of  his  using  a  seal,  be  rendered  liable 
to  a  higher  stamp  duty  than  if  he  were  an  individual"  (a). 

7.  Subject  to  and  in  accordance  with  the  Act  and  rules  the  [General  powers 
public  trustee  may  (6),  if  he  thinks  fit,  (a)  act  in  the  administra-  °  ^" 

tion  of  estates  of  small  value  ;  (b)  act  as  custodian  trustee ;  (c)  act 
as  an  ordinary  trustee ;  (d)  be  appointed  to  be  a  judicial  trustee  (c) ; 
or  (e)  be  appointed  to  be  the  administrator  of  the  property  of 
a  convict  under  the  Forfeiture  Act,  1870  (d).  In  any  of  these 
capacities  he  may  act  either  alone  or  jointly  with  any  person  or 
body  of  persons,  and  have  the  same  powers,  duties,  and  rights  as 
a  private  trustee  acting  in  the  same  capacity  (e).  He  may 
decline,  either  absolutely  or  except  on  prescribed  conditions,  to 
accept  any  trust,  but  he  is  not  to  decline  to  accept  any  trust  on 
the  ground  only  of  the  small  value  of  the  trust  property  (/). 

8.  Of   the   several   functions   of  the   public  trustee  the  most  [Acting  as  ordin- 
important  is  that  of  an  "ordinary  trustee."     By  sect.  5  of  the  "^ '™^*''^'^ 
Act  it  is  enacted  that  "  the  public  trustee  may  by  that  name,  or 

any  other  sufficient  description,  be  appointed  to  be  trustee  of  any 

will  or  settlement  or  other  instrument  creating  a  trust  (ff),  or  to 

perform   any  trust  or  duty  belonging  to   a   class   which   he   is 

authorised  by  the  rules  made  under  this  Act  to  accept,  and  may 

be  so  appointed  whether  the  will  or  settlement  or  instrument 

creating  the  trust  or  duty  was  made  or  came  into  operation  before 

or  after  the  passing  of  this  Act,  and  either  as  an  original  or  as  a 

new  trustee,  or  as  an  additional  trustee,  in  the  same  cases,  and  in 

the  same  manner,  and  by  the  same  persons  or  Court,  as  if  he  were 

a  private  trustee,  with  this  addition,  that,  though  the  trustees 

originally  appointed  were  two  or  more,  the  public  trustee  may  be  [Appointment  as 

appointed  sole  trustee  (h).     Where  the  public  trustee  has  been  ^°^®  trustee.] 

(a)  Sect.  1,  sub-s.  2.  32.      Eesort  to  the  new  enactment 
(6)  Sect.  2,  sub-s.  1.  may  often    be  found   useful,   as  in 
(c)  See  ante,  p.  698.  Be  Kensit,  W.  N.  (1908)  235,  where, 
{d)  33  &  34  Vict.  c.  23,  s.  28  ;  see  on  an  application  under  sect.  25  of  the 
ante,  p.  27.  Trustee  Act,  1893,  the  public  trustee 
(e)  Sect.  2,  sub-s.  2.  was    appointed    in    the  place   of    a 
(/)  Sect.  2,  sub-s.  3.  trustee  who  was  about  to  go  abroad 
ig)  By  Rule  7  it  is  provided  that  he  and  desired  to  retire,  and  whose  co- 
shall  not  accept  the  trusts  of  any  trustee  was  willing  to  appoint  a  new 
instrument  made  solely  by  way  of  trustee,  but  declined  to  appoint  the 
security  for  money.  public  trustee  ;    and  there  being  no 
Qi)   Sect.  5,  sub-s.    1 .     As  to  the  evidence  that  the  continuing  trustee's 
general    practice    of    the    Court    in  conduct  was  improper,  the  usual  order 
respect  to  the  appointment  of  a  sole  was  made  as  to  costs, 
trustee,  see  'post,  Chap.  XXVI.  sect. 


702 


THE    PUBLIC    TRUSTEE 


[CH.  XXIII. 


[Notice  of 
appointment.] 


[Appointment  by 
testator.] 


[Retirement  of     appointed  a  trustee  of  any  trust,  a  co-trustee  may  retire  from 
"'^  '^^'^  the  trust  under  and  in  accordance  with  sect.  11  of  the  Trustee 

Act,  1893  (a),  notwithstanding  that  there  are  not  more  than 
two  trustees,  and  without  such  consents  as  are  required  by  that 
section  (b).  The  public  trustee  shall  not  be  so  appointed  either 
as  a  new  or  additional  trustee  where  the  will,  settlement,  or 
other  instrument  creating  the  trust  or  duty  contains  a  direction 
to  the  contrary,  unless  the  Court  otherwise  order"  (c). 

9.  Notice  of  any  proposed  appointment  of  the  public  trustee  is 
to  be  given,  where  practicable,  in  the  prescribed  manner  (d)  to  the 
beneficiaries,  or,  if  infants,  to  their  guardians,  and  any  person  to 
whom  notice  has  been  given  may,  within  twenty-one  days,  apply 
to  the  Court  for  an  order  prohibiting  the  making  of  the  appoint- 
ment ;  but  a  failure  to  give  any  notice  is  not  to  invalidate  the 
appointment  («). 

A  testator  may  appoint  the  public  trustee  to  be  trustee  or 
custodian  trustee  under  any  testamentary  instrument  without 
previously  applying  to  him  for  his  consent  to  act  as  such  (/), 
but  no  such  appointment  by  a  testator  or  any  other  person  is  to 
[Consent  to  act.]  have  effect  unless  the  consent  of  the  public  trustee  to  act  is 
obtained  (g). 

The  application  to  the  public  trustee  to  act  may  be  made  by  a 
trustee  or  beneficiary  under  a  testamentary  instrument,  by  any 
person  beneficially  interested  under  an  intestacy,  or  by  any  person 
having  power  under  the  Act  to  make  the  appointment  (h). 

10.  Under  sect.  6  of  the  Act  (i)  as  supplemented  by  the  rules  (j), 
the  public  trustee  is  authorised  to  accept  by  that  name  probates 
of  wills  or  letters  of  administration,  and  "  the  Court  having  juris- 
diction to  grant  probate  of  a  will  or  letters  of  administration  may 
grant  such  probate  or  letters  to  the  public  trustee  by  that  name, 
and  for  that  purpose  the  Court  shall  consider  the  public  trustee 
as  in  law  entitled  equally  with  any  other  person  or  class  of 
persons  to  obtain  the  grant  of  letters  of  administration,  save  that 
the  consent  or  citation  of  the  public  trustee  shall  not  be  required 
for  the  grant  of  letters  of  administration  to  any  other  person,  and 


[Power  as  to 
granting 
probate.  ] 


(a)  See  post,  Chap.  XXVI.  s.  12. 

(b)  Sect.  5,  sub-s.  2.  This  appears 
to  be  a  useful  provision. 

(c)  Sect.  5,  sub-s.  3. 

(d)  That  is,  by  notice  addressed  to 
the  person  at  his  last  known  place  of 
abode  or  place  of  business,  and  served 
by  post ;  see  Rule  40  (2,  3). 

(e)  Sect.  5,  sub-s.  4. 
(/)  Rule  9  (1). 


(g)  Rule  9  (2)  ;  it  is  further  pro- 
vided that  in  the  case  of  an  appoint- 
ment by  a  testator,  the  public  trustee, 
after  the  fact  of  the  appointment  has 
come  to  his  knowledge,  may  act  as 
if  formal  application  had  been  re- 
ceived by  him. 

(h)  Rule  10  (1). 

(i)  Sect.  6,  sub-s.  1. 

(;•)  Rule  7  (la). 
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that,  as  between  the  public  trustee  and  the  widower,  widow  or 

next-of-kin  of  the  deceased,  the  widower,  widow  or  next-of-kin 

shall  be  preferred,  unless  for  good  cause  shown  to  the  contrary. 

Any  executor  who  has  obtained  probate,  or  any  administrator  who  [Retirement  of 

has  obtained  letters  of  administration,  and  notwithstanding  he  has  administrator, 

acted  in  the  administration  of  the  deceased's  estate,  may,  with  the  and  substitution 

.  1  of  public  trustee.] 

sanction  of  the  Court,  and  after  such  notice  to  the  persons  bene- 
ficially interested  as  the  Court  may  direct,  transfer  such  estate  to 
the  public  trustee  for  administration  either  solely,  or  jointly  with 
the  continuing  executors  or  administrator,  if  any.  And  the  order 
of  the  Court  sanctioning  such  transfer  shall,  subject  to  the  pro- 
visions of  this  Act,  give  to  the  public  trustee  all'the  powers  of  such 
executor  and  administrator,  and  such  executor  and  administrator 
shall  not  be  in  any  way  liable  in  respect  of  any  act  or  default  in 
reference  to  such  estate  subsequent  to  the  date  of  such  order, 
other  than  the  act  or  default  of  himself  or  of  persons  other  than 
himself  for  whose  conduct  he  is  in  law  responsible"  (a). 

The  public   trustee  is  prohibited  from   accepting   "  any  trust  [Management  of 
which  involves  the  management  or  carrying  on  of  any  business,   "^'"®^^-J 
except  in  the   cases  in  which  he  may  be  authorised  to  do  so 
by  rules  "  made  under  the  Act,  "  nor  any  trust  under  a  deed  of 
arrangement  for  the  benefit  of  creditors,  nor  the  administration 
of  any  estate  known  or  believed  by  him  to  be  insolvent "  (h). 

11.  By  sect.  3  of  the  Act,  "any  person  who  in  the  opinion  [Administration 
of  the  public  trustee  would  be  entitled  to  apply  to  the  Court  for  "^^^^^l^^t^t^^-] 
an  order  for  the  administration  by  the  Court  of  an  estate,  the 
gross  capital  value  whereof  is  proved  to  the  satisfaction  of  the 
public    trustee    to    be    less    than    1000^.,    may    apply    to    the 
public  trustee  to  administer  the  estate;    and,  where  any  such 
application  is  made,  and  it  appears  to  the  public  trustee  that 
the  persons  beneficially   entitled   are   persons   of   small  means, 
the  public  trustee  shall   administer  the  estate,  unless  he   sees 
good  reason  for  refusing  to  do  so  (c).     On   the   public  trustee  [Vesting in  public 
undertaking,  by  declaration  in  writing  signed  and  sealed  by  him,*™^'**®-] 
to   administer  the  estate,  the  trust  property  other   than   stock 
shall,  by  virtue  of  this  Act,  vest  in  him,  and  the  right  to  transfer 

(a)  Sect.  6,  sub-s.   2.     This  is  an  that,  except  with  the  consent  of  the 

important  provision.  Treasury,  he  shall  only  carry  on  the 

(6).  Sect.  6, sub-s. 4.    ByRule8(2)the  same  (a)  for  a  short  time  not  exoeed- 

public  trustee  is  empowered  to  accept  ing  eighteen  months  ;  and  (b)  with  a 

as  ordinary  trustee  under  exceptional  view  to  sale,  disposition  orwindingup ; 

circumstances  a  trust  which  involves  and  (c)  if  satisfied  that  the  same  can 

the  management  or  carrying  on  of  be  carried  on  without  risk  of  loss, 
any  business,  but  upon  the  conditions  (c)  Sect,  3,  sub-s.  1. 
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or  call  for  the  transfer  of  any  stock  forming  part  of  the  estate 
shall  also  vest  in  him,  in  like  manner  as  if  vesting  orders  had 
been  made  for  the  purpose  by  the  High  Court  under  the  Trustee 
Act,  1893,  and  that  Act  shall  apply  accordingly."  As  from  such 
vesting  any  trustee  entitled  under  the  trust  to  administer  the 
estate  is  to  be  discharged  from  all  liability  attaching  to  the 
administration,  except  in  respect  of  past  acts.  The  public 
trustee,  however,  is  not  to  transfer  stock  without  the  leave  of 
the  Court ;  and  as  to  copyhold  land  he  is  to  have  the  like  powers 
as  if  he  had  been  appointed  by  the  Court  under  sect.  33  of  the 
Trustee  Act,  1893,  to  convey  (a),  and  sect.  34  of  that  Act  is  to 
apply  accordingly  (h). 

The  general  powers  of  the  public  trustee  in  these  administra- 
tions are  regulated  by  the  Act  and  rules  (c),  and  there  are 
provisions  enabling  him,  without  judicial  proceedings,  to  take 
the  opinion  of  the  High  Court  upon  any  question  arising  in 
the  administration  (d). 

12.  By  sect.  3,  sub-s.  5,  "where  proceedings  have  been 
instituted  in  any  Court  for  the  administration  of  an  estate,  and 
by  reason  of  the  small  value  of  the  estate  it  appears  to  the 
Court  that  the  estate  can  be  more  economically  administered 
by  the  public  trustee  than  by  the  Court,  or  that  for  any  other 
reason  it  is  expedient  that  the  estate  should  be  administered  by 
the  public  trustee  instead  of  the  Court,  the  Court  may  order  that 
the  estate  shall  be  administered  by  the  public  trustee,  and  there- 
upon (subject  to  any  directions  by  the  Court)  this  section  shall 
apply  as  if  the  administration  of  the  estate  had  been  undertaken 
by  the  public  trustee  in  pursuance  of  this  section  "  (e). 

13.  The  public  trustee  may,  if  he  consents  to  act,  and  whether 
or  not  the  number  of  trustees  has  been  reduced  below  the  original 
number,  be  appointed  to  be  custodian  trustee  of  any  trust  by  (1) 
order  of  the  Court  made  on  the  application  of  any  person  on 
whose  application  the  Court  may  order  the  appointment  of  a 
new  trustee;  or  (2)  by  the  testator,  settlor,  or  other  creator  of 
any  trust ;  or  (3)  by  the  person  having  the  power  to  appoint 
new  trustees  (/).     The  trust  property  is  to  be  transferred  to  the 


(o)  Seeposi,  Chap.  XXVI.,  sects.  33, 
34. 

(6)  Sect.  3,  sub-s.  2. 

(c)  Sect.  3,  sub-ss.  3,  4,  and  RR. 
14-17. 

(d)  Rule  17.  The  duty  of  advising 
upon  such  questions  has  been  assigned 
by  the  Lord  Chancellor  to  Mr  Justice 


Joyce. 

(e)  This  clause  appears  to  be  wider 
in  its  terms  than  sect.  3,  sub-s.  1.  It 
does  not,  for  instance,  contain  any 
requirement  as  to  the  beneficiaries 
being  persons  of  "small  means," 

(/)  Sect.  4,  sub-s,  I, 


CH.  XXIIL]  Tllfi    PUBLIC    TKUSTEE  705 

custodian  trustee  as  if  he  were  sole  trustee,  and  for  that  purpose 

vesting  orders  may,  where  necessary,  be  made  under  the  Trustee 

Act,  1893   (a).     The  management  is   to   remain   vested  in   the  [Powers  and 

other  or  managing  trustees  (&),  but  the  custodian  trustee  is  to 

have  the  custody  of  the  securities  and  documents  of  title  (c). 

The  custodian  trustee  is  to  concur  where  necessary  in  the  acts 

of  the  managing  trustees,  but  not  where  the  matter  is  a  breach 

of  trust  or  involves  a  personal  liability;  and  unless  he  concurs 

he  is  not  to  be  liable  for  any  act  or  default  of  the  managing 

trustees  {d).    All  payments  are  to  be  made  to  or  by  the  custodian 

trustee,  but  he  may  allow  dividends  or  income  to  be  paid  to 

the  managing  trustees  (e).    The  power  of  appointing  new  trustees 

continues  with  the  managing  trustees,  but  the  custodian  trustee 

has  the  same  power  as  they  have  of  applying  to  the  Court  for 

the  appointment  of  a  new  trustee  (/).     It  is  further  provided 

that  "in  determining  the  number  of  trustees  for  the  purposes 

of  the  Trustee  Act,  1893,  the   custodian   trustee   shall  not  be 

reckoned  as  a  trustee"  (g).     The  custodian  trustee  is  protected 

in  reference  to  evidence  of  title  and  acting  on  legal  advice  (h), 

and  provision  is  made  for  terminating  the  custodian  trusteeship  (i). 

By  sect.  4,  sub-s.  3,  the  provisions  of  the  section  are  to  [Corporate  bodies 
apply  in  like  manner  as  to  the  public  trustee  to  any  banking  t^gteea.]'*" 
or  insurance  company  or  other  body  corporate  entitled  by  rules 
made  under  the  Act  (_;')  to  act  as  custodian  trustee,  with  power 
for  such  company  or  body  corporate  to  charge  and  retain  or 
pay  out  of  the  trust  property  fees  not  exceeding  the  fees  charge- 
able by  the  public  trustee  as  custodian  trustee. 

14.  Provisions  as  to  investigation  and  audit  of  trust  accounts  [Audit  of  trust 
are  contained  in  sect.  13  of  the  Act.     The  principal  one  is  as  ^°<=°"°t3.] 
follows  (k) : — 

"Subject  to  rules  under  this  Act  (I),  and  unless  the  Court 
otherwise  orders,  the  condition  and  accounts  of  any  trust  shall,  on 
an  application  being  made  and  notice  thereof  given  in  the  pre- 
scribed manner  (m)  by  any  trustee  or  beneficiary,  be  investigated 

(a)  Sect.  4,  sub-s.  2,  Clause  (a).    As      provides  that   tlie   bodies   corporate 

to    vesting    orders  see    post.    Chap.      entitled  to  act  as  custodian  trustees 

XXVI.,  ss.  13  et  seq.  are  to  be  any  such  incorporated  bank- 

(6)  Clause  (6).  ing  or  insurance  or  guarantee  or  trust 

(c)  Clause  (c).  company  or  friendly  society,  and  any 

(d)  Clause  (d).  such  body  corporate  established  for 

(e)  Clause  (e).  charitable  or  philanthropic  purposes 
(/)  Clause  (/).  as  may  be  approved  by  the  public 
(g)  Clause  (g).  trustee  and  the  Treasury. 

(h)  Clause  (h).  (Jc)  Sub-s.  1. 

(i)  Clause  (i).  (I)  See  ER.  37  to  39. 

0)  See  Rule  36,  which  (by  sub.-r.  1)  (m)  See  RR.  38,  40. 

2  Y 
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and  audited  by  such  solicitor  or  public  accountant  as  may  be 
agreed  on  by  the  applicant  and  the  trustees  or,  in  default  of 
agreement  (a),  by  the  public  trustee  or  some  person  appointed  by 
him  :  Provided  that  (except  with  the  leave  of  the  Court)  such  an 
investigation  or  audit  shall  not  be  required  within  twelve  months 
after  any  such  previous  investigation  or  audit,  and  that  a  trustee 
or  beneficiary  shall  not  be  appointed  under  this  section  to  make 
an  investigation  or  audit." 

The  statute  provides  for  access  by  the  auditor  to  books  and 
accounts,  and  the  forwarding  by  him  of  copies  of  the  accounts  and 
of  his  certificate,  showing  the  sufficiency  or  deficiencies  of  the 
accounts,  and  that  he  has  had  the  securities  produced  to  him  (b) ; 
for  inspection  by  beneficiaries  (c) ;  for  removal  and  replacement 
of  the  auditor  (d) ;  for  remuneration  and  expenses  (e) ;  and  for 
application  to  the  Court  by  the  auditor  in  case  of  obstruction  (/). 

It  is  further  provided  that  "subject  to  rules  of  Court  (gr), 
applications  under  or  for  the  purposes  of  this  section  to  the 
High  Court  shall  be  made  to  a  judge  of  the  Chancery  Division  in 
Chambers "  (Ji) ;  and  penalties  by  way  of  fine  or  imprisonment 
are  imposed  on  any  person  who  "in  any  statement  of  accounts, 
report,  or  certificate  required  for  the  purposes  of  this  section, 
wilfully  makes  a  statement  false  in  any  material  particular  "  (i). 

15.  By  sect.  10,  "  (1)  a  person  aggrieved  by  any  act  or 
omission  or  decision  of  the  public  trustee  in  relation  to  any 
trust  may  apply  to  the  Court  (j),  and  the  Court  may  make  such 
order  in  the  matter  as  the  Court  thinks  just.  (2)  Subject  to  rules 
of  Cou.rt,  an  application  under  this  section  to  the  High  Court 
shall  be  made  to  a  judge  of  the  Chancery  Division  of  the  High 
Court  in  chambers  "  (k). 

16.  Except  as  provided  by  the  Act  neither  the  public  trustee 
nor  any  of  his  officers  may  act  for  reward  (l).  The  public 
trustee  may,  subject  to  the  rules,  employ  for  the  purposes  of  the 

(a)  By    Rule    38,    if  within  three      under  sub-s.  1  is  to  be  to  the  public 


months  from  the  date  of  the  notice,  no 
solicitor  or  public  accountant  shall 
have  been  appointed  by  the  applicant 
and  the  trustees  to  conduct  the  investi- 
gation and  audit,  there  is  to  be  deemed 
to  be  a  "  default  of  agreement,"  within 
the  section,  and  the  applicant  may 
apply  to  the  public  trustee  accordingly. 
(6)  Sect.  13,  sub-s.  2. 

(c)  Sect.  13,  sub-s.  3. 

(d)  Sect.  13,  sub-s.  4. 

(e)  Sect.  13,  sub-s.  5. 
(/■)  Sect.  13,  suIj-s.  6. 

((/)  By   Rule    37,  any  application 


trustee. 

(h)  Sect.  13,  sub-s.  7. 

(*')  Sect.  13,  sub-s.  8. 

(j)  By  sect.  15  the  expression 
"Court"  means  the  High  Court  and, 
as  respects  trusts  within  its  jurisdic- 
tion, the  County  Court. 

(k)  As  to  the  procedure  provided 
for  in  reference  to  small  estates,  see 
ante,  p.  703.  The  application  of  the 
Act  to  palatine  courts  is  provided 
for  by  sect.  12. 

(I)  Sect.  11,  sub-s.  1. 
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trust  such  solicitors,  bankers,  accountants  and  brokers,  or  other 

persons  as  he    may   consider    necessary.      In   determining   the 

persons  to  be  employed  he  is  to  have  regard  to  the  interests  of 

the  trust,  but  subject  to  this   is   to   take  into  consideration  the 

wishes  of  the  creator  of  the  trust,  the  other  trustees,  and  the 

beneficiaries   as   in  the   Act  mentioned   (a).     On  behalf  of  the  [^^P^'^sentation 
,  ,.  ,  ,  .,     .  ^    ,  m  pioceediDgs.] 

public  trustee,  such  person  as  may  be  prescribed  may  take  any 

oath,  make  any  declaration,  verify  any  account,  give  personal 
attendance  at  any  court  or  place,  and  do  any  act  or  thing  whatso- 
ever which  the  public  trustee  is  required  or  authorised  to  take, 
make,  verify,  give,  or  do ;  but  subject  to  a  proviso  protective  of 
the  rights  of  barristers  and  duly  certificated  solicitors  (&). 

"Where  any  bond  or  security  would  be  required  from  a  private  [Bond  or  security 
person  upon  the  grant  to  him  of  administration,  or  upon  his  ?°* ''^5"'^'"^ , 
appointment  to  act  in  any  capacity,  the  public  trustee,  if 
administration  is  granted  to  him,  or  if  he  is  appointed  to  act  in 
such  capacity,  is  not  to  be  required  to  give  such  bond  or  security, 
but  is  to  be  subject  to  the  same  liabilities  and  duties  as  if  he 
had  given  such  bond  or  security  (c). 

It  is  provided  that  the  entry  of  the  public  trustee  by  that  name  [Entry  of  trustee's 
in  the  books  of  a  company  shall  not  constitute  notice  of  a  trust,  of  company!]^ 
and  a  company  is  not  to  be  entitled  to  object  to  enter  the  name 
of  the  public  trustee  on  its  books  by  reason  only  that  the  public 
trustee  is  a  corporation,  and,  in  dealings  with  property,  the  fact 
that  the  person  or  one  of  the  persons  dealt  with  is  the  public 
trustee,  is  not  of  itself  to  constitute  notice  of  a  trust  (d). 

17.  In  reference  to  administration  generally  the  rules  provide  [G™"'^!  P™- 
for  the  following  matters  : — That  a  principal  register  as  indicated  administration.] 
of  all  trusts  in  which  the  public  trustee  is  acting  is  to  be  kept  at  [Register.] 
the  central  of&ce  in  London  (e) ;  that  the  trustee  may  invest  in  [Investment.] 
any  investment  authorised  by  the  trust  instrument  or  by  law, 
but  not  so  as  to  expose  himself  to  liability  (/) ;  that  the  trust  [Custody  of 
securities  and  documents  are  to  be  kept  at  the  bank  to  the  trust 
or  some  other  safe  place  allowed  by  the  Treasury  (g);   that  aE-A^ccounts.] 
separate  account,  as  indicated,  is  to  be  kept  for  every  trust  or 
estate  (h) ;  that  the  accounts  of  the  trustee  are  to  be  audited  (i) ; 

(a)  Sect.  11,  sub-s.  2.    Rule  18  pi'o-  to  matters  of  fact. 

Tides  that,  subject  to  the  Act,  Rules,  (b)  Sect.  11,  sub-s.  3. 

and  terms  of  the  particular  trust,  the  (c)  Sect.  11,  sub-s.  4. 

public    trustee    may   take    and    use  (d)  Sect.  11,  sub-s.  5. 

professional  advice  and  assistance  in  (e)  Rule  19.            (/)  Rule  20. 

regard  to  legal  and  other  matters,  and  (g)  Rule  21.             (h)  Rule  22. 

may    act    on    credible    information  (i)  Rule  23. 
(though  less  than  legal  evidence)  as 
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that  "all  payments  of  money  to  or  from  the  capital  of  the  trust 
property  shall  be  made  through  the  bank  to  the  trust  or  estate  "  (a) ; 
that  all  transfers  and  assurances  by  the  public  trustee  shall  be 
under  his  hand  and  official  seal,  or  under  the  hand  and  seal  of  an 
authorised  officer  (b) ;  as  to  the  mode  of  payment  of  sums  payable 
out  of  income  or  capital  (c) ;  as  to  mode  of  payment  of  income 
to  persons  entitled  (d);  enabling  the  public  trustee  in  a  proper 
case  to  pay  income  to  his  co-trustee  on  his  undertaking  to  apply 
it  (e) ;  and  to  make  advances  for  administration  purposes  out  of 
monies  found  by  the  Treasury  (/) ;  to  require  evidence  as  to 
persons  entitled  (g) ;  and  in  cases  vyhere  any  such  person  cannot 
be  found,  or  it  is  not  known  whether  he  is  living  or  dead,  to  apply 
to  the  Court  for  directions,  and  retain  any  sum  payable  until  order 
made  (h).  There  is  a  provision  requiring  the  public  trustee  to 
give  to  persons  interested  due  inspection  of  accounts  and  docu- 
ments, and  information  as  to  the  trust  property,  and  subject  as 
aforesaid,  he  is  to  observe  "  strict  secrecy  in  respect  of  every  trust 
or  estate  in  course  of  administration  by  him  "  (i). 

18.  Power  to  appoint  deputies  is  conferred  in  wide  terms  on 
the  public  trustee  (j),  and  any  officer  authorised  by  him  in 
writing  may  take  any  oath,  make  any  declaration,  verify  any 
account,  and  give  personal  attendance  at  any  court  or  place  (k). 

19.  The  fees  to  be  charged  by  the  public  trustee  are  regulated 
by  sect.  9,  and  the  Public  Trustee  (Fees)  Order,  1907  (0,  and 
Public  Trustee  (Fees)  Order,  1909  (m).  It  is  provided  by  the  Act 
that  the  incidence  of  the  fees  and  expenses  under  the  section  as 
between  capital  and  income  shall  be  determined  by  the  public 
trustee  (n). 

20.  Lastly,  it  is  to  be  observed  that  the  public  trustee  is  not 
]  to  accept  any  trust  exclusively  for  religious  or  charitable  purposes, 

and  nothing  in  the  Act  contained,  or  in  the  rules  to  be  made 
under  the  powers  in  the  Act  contained,  is  to  abridge  or  affect 
the  powers  or  duties  of  the  official  trustee  of  charity  lands  or 
ofScial  trustees  of  charitable  funds  (o).] 


(a)  Rule  24.        (6)  Rule  25. 

(c)  Rule  26.       (d)  Rule  27. 

(e)  Rule  28.        (/)  Rule  29. 

(g)  Rule  30.        (h)  Rule  31. 

(i)  Rule  32. 

0')  Rule  33.  By  Rule  34  no  deputy, 
and  no  firm  or  member  of  a  firm  of 
solicitors  of  which  such  deputy  is  a 
member  shall,  except  with  the  consent 
in  writing  of  the  public  trustee,  and 
subject  to  such  conditions  as  he  may 


impose,  act  as  solicitor  or  solicitors  to 
a  trust  or  estate  which  is  in  course  of 
administration  by  such  deputy. 

(7c)  Rule  35. 

(l)  Current  Index,  1907,  p.  Ixxxvi. 
(Dec.  21). 

(m)  Current  Index,  1909,  p.  clxi. 
(Mar.  1). 

(n)  Sect.  9,  sub-s.  5. 

(o)  Sect.  2,  sub-s.  6. 
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THE   POWEES   OF   TEUSTEES 


The  powers  of  trustees  are  either  General  or  Special;  the 
former,  such  as  by  construction  of  law  are  incident  to  the  office 
of  trustee  virtute  officii;  the  latter,  such  as  are  conferred  vi 
terminorum,  i.e.  by  the  settlor  himself  by  an  express  proviso  in 


the  instrument  creating  the  trust. 


SUCTION  I 


OF  THE   GENEEAL   POWERS   OF  TEUSTEES 

1.  In  a  Court  of  Law,  the  trustee,  as  the  absolute  proprietor.  Powers  of 

.  •  n  u  iV,       T        1  1.  ■     trustees  at  law 

may  of  course  exercise  all  such  powers  as  the  legal  ownership  distinguished 

confers ;  but  in  equity  the  cestui  que  trust  is  the  absolute  owner,  ^'^°^  ^^^^^  powers 

,         '  .  ,  .,.,.,  .      ,  'in  equity. 

and  the  question  we  have  to  consider  in  this  place  is,  how  far 

the  trustee  may  deal  with  the  estate  without  rendering  himself 

responsible  in  the  forum  of  a  Court  of  Equity. 

2.  With  respect  to  the  simple  trust,  as  the  trustee  is  a  mere  General  rule  as 
passive  depositary,  he  can  in  equity  neither  take  any  part  of  the  tnisteesTn" 
profits,  nor  exercise   any  dominion  or  control  over  the   corpus,  simple  trusts. 
except  at  the  instance  of  the  cestui  que  trust. 

3.  In  the  special  trust,  the  authority  of  the  trustee  is,  as  a  Ii  special  trusts. 
general  rule,  equally  limited,  except  so  far  as  the  execution  of 

the  trust  itself  may  invest  him  with  a  proprietary  power,  and 
the  duties  thus  prescribed  to  him  the  trustee  is  bound  strictly 
to  pursue  without  swerving  to  the  right  hand  or  to  the  left. 

4.  But,  under   particular    circumstances,   the    trustee    is   held  Exceptions, 
capable  of  exercising  the  discretionary  powers  of  the  hand  fide 
proprietor;    for  the  trust  estate  itself  might  otherwise  be   in- 
juriously affected.    The  necessity  of  the  moment  may  demand 
immediate  action,  while  the  sanction  of  the  parties   who   are 
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beneficially  interested  could  not  be  procured  without  great  in- 
convenience (as  where  the  cestuis  que  trust  are  a  numerous  class), 
or  perhaps  could  not  be  obtained  at  all  (as  where  the  cestuis  que 
trust  are  under  disability,  or  not  yet  in  existence).  It  is,  therefore, 
evidently  in  furtherance  of  the  cestuis  que  trust's  own  interest, 
that,  where  the  circumstances  of  the  case  require  it,  the  trustee 
should  be  at  liberty  to  exercise  a  reasonable  discretionary  power  (a). 
But  a  trustee  for  adults  should  not  take  any  proceeding  without 
consulting  his  cestuis  que  trust ;  and  if  he  do,  and  the  proceeding  is 
disavowed  by  them,  he  may  have  to  pay  the  costs  (6). 

5.  Where  the  trust  is  not  definite  and  precise,  and  it  is  doubtful 
what  ought  to  be  done  under  the  trust,  it  is  said  that  the  trustee 
may  give  notice  to  the  cestui  que  trust  of  his  intention  to  do  a 
particular  act,  and  that  unless  the  cestiii  que  trust  interferes  to 
stop  it,  the  Court  might  well  hold  the  trustee  not  to  be  liable 
for  doing  the  act  (c). 

6.  It  is  a  rule  of  equity,  that  what  is  compellable  by  suit,  or 
would  have  been  ordered  by  the  Court,  is  equally  valid  if  done 
by  the  trustee  without  suit,  i.e.  without  the  sanction  of  the 
Court  {d).  The  difficulty  with  which  the  trustee  has  to  struggle 
is  the  danger  of  assuming  that  the  Court,  on  application  to  it, 
would  view  the  matter  in  the  same  light  in  which  he  regards  it 
himself  (e). 

7.  Trustees,  to  avoid  circuity,  may  dispense  with  forms,  the 
observance  of  which  would  only  lead  to  expense.  If,  for  instance, 
the  transfer  of  a  sum  of  stock  be  secured  to  trustees  of  a  settle- 
ment, and  they  have  power  by  the  settlement  to  sell  out  the  fund 
and  invest  on  mortgage,  they  need  not  insist  on  a  transfer  of  the 
stock  in  specie  for  the  purpose  of  immediately  selling  out  and 
investing  the  proceeds  on  mortgage,  but  if  they  have  the  mort- 
gage ready  may  take  the  value  of  the  stock  and  hand  it  over  to 


{a)  See  Angell  v.  Dawson,  3  Y.  &  C. 
317  ;  Darke  v.  Williamson,  25  Beav. 
622  ;  Harrison  v.  Randall,  9  Hare, 
407;  Forshaw  v.  Higginson,  8  De  G. 
M.  &  G.  827  ;  Ward  v.  Ward,  2  H.  L. 
Uas.  784. 

(6)  Bradby  v.  Whitchurch,  W.  N. 
1868,  p.  81. 

(c)  Life  Association  of  Scotland  v. 
Siddal,  3  De  G.  F.  &  J.  74,  per  L.  J. 
Turner. 

(d)  Lee  v.  ISrown,  4  Ves.  369,  per 
Gur.;  Earl  of  Bath  v.  Bradford,  2 
Ves.  590,  per  Lord  Hardwicke  ;  Cooh 


V.  Parsons,  Pr.  Ch.  185,  per  Gur. ; 
Inwood  V.  Twyne,  2  Eden,  153,  per 
LordNorthington  ;  Hutcheson  v.  Ham- 
mond, 3  B.  C.  C.  145,  per  Buller,  J.  ; 
Ti-'rnj  V.  Terry,  Gilb.  11,  per  Lord 
Cowper  ;  Shaw  v.  Borrer,  1  Keen,  576, 
per  Lord  Langdale ;  Seagram  v.  Knight, 
2  L.  R.  Ch.  App.  630  ;  Gilliland  v. 
Grawford,  4  Ir.  K.  Eq.  42,  per  Gur. ; 
[Brownv.  Smith,  10  Ch.  D.  (C.A.)  377]. 
The  same  rule  holds  also  at  law,  see 
Co.  Lit.  171,  a. 

(e)  See  Forshaw  v.  Higginson,  3  Jur. 
N.S.  476. 
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the  mortgagor  (a).  So  trustees,  having  a  power  to  lay  out  a 
certain  sum  in  the  purchase  of  an  annuity  for  A.  B.,  may  pay  the 
sum  to  A.  B.  direct,  without  going  through  the  form  of  purchasing 
the  annuity  (6). 

8.  Where  the  legal  estate  is  vested  in  trustees  in  trust  for  one  Repairs. 
person  for   life,   with   remainders    over   to    others,   it   is    clearly 
settled  that  the  trustee  cannot  (where  there  is  no  special  clause 

of  management)  interfere  with  the  possession  of  an  equitable 
tenant  for  life  who  neglects  to  repair  (c).  [But  it  is  the  duty 
of  trustees,  for  the  purpose  of  properly  performing  their  trust, 
to  see  that  the  trust  property  does  not  fall  into  decay  from  want 
of  repair,  and  if  the  occasion  for  repairs  arises  they  should  apply 
to  the  Court  to  direct  the  proper  repairs  and  the  mode  in  which 
the  expenses  of  such  repairs  are  to  be  borne  (d).] 

9.  In  other  respects  the  rights  in  equity  must,  it  is  conceived,  Legal  rightp. 
be  governed  by  those  at  law.     Thus  a  legal  tenant  for  life  may 

cut  timber  for  the  purpose  of  repairs  («),  though  he  may  not  cut 
timber  to  sell  it  and  apply  the  produce  (/),  or  to  repay  himself 
the  outlay  in  repairs  (g) ;  and  similarly,  the  trustee  may,  it  is  Equitable  rights. 
conceived,  as  against  the  remainderman,  cut  timber  for  necessary 
repairs,  if  the  tenant  for  life  will  consent  to  an  application  of 
income  towards  repairs  in  making  use  of  the  timber.  The  repairs 
by  a  tenant  for  life,  however  substantial  and  lasting,  are  his  own 
voluntary  act,  and  do  not  arise  from  any  obligation,  and  he  can- 
not claim  any  charge  for  them  upon  the  inheritance  (h).  Nor 
[before  the  Settled  Land  Act,  1882,]  would  the  Court  at  his 
instance  direct  lasting  improvements  to  be  made  (i) :  and  though  Repairs  and 

^  improvements. 

(a)  See  Pell  v.  De  Winton,  2  De  G.  &  (e)  Co.   Lit.    54   6.     [And   see  the 

J.  20  ;  George  v.  George,  35  Beav.  382.  Settled  Land  Act,  1882,  s.  29.] 

(6)  Messeena  v.  Garr,  9  L.   R.  Eq.  (/)  Co.  Lit.  53  b.     [But  see  now 

260 ;  [Stokes  v.  Gheek,  28  Beav.  620  ;  the   Settled   Land   Act,  1882,  s.   35, 

Be  Mabhett,  (1891)  1  Ch.   707,   712  ;  post,  p.  715.] 

Re  Boss,  {1900)  I  Ch.  162;  Be  Bobbins,  (g)  Gower   v.   Eyre,  G.  Coop.  156; 

{l90G)2Ch.  648;  Be  Brunning,  (1909)  and  see  Duke  of  Marlborough   v.    St 

1  Ch.  276].  Jolm,  5  De  G.  &  Sm.  181. 

(c)  Powys  V.   Blagrave,  Kay,  495  ;  (h)  Hibbert  v.  Gooke,  1  S.  &  S.  552  ; 

4  De  G.  M.  &  G.  458,  and  cases  there  Galdecott  v.  Broimi,  2  Hare,  144  ;  and 

cited  hy  Lord  Cranworth  ;  Harnett  v.  see  Bostock   v.   Blakeney,  2    B.    C.    C. 

Maitland,  16  M.  &  W.  257  ;  [Be  Gart-  653  ;   Hamer  v.   Tilsley,  Johns.   486  ; 

Wright,  41  Ch.  D.  532,  and  cases  there  Dent  v.  Dent,  30  Beav.  363  ;  Floyer  v. 

cited  ;   Be  Freman,  (1898)  1  Ch.  28,  Bcmkes,  8  L.  R.  Eq.  115  ;  Gillilcuul  v. 

32  ;]  and  see  Be  Skingley,  3  Mac.  &  G.  Grawford,  4  Ir.  R.  Eq.  35  ;  Be  Leigh's 

221  ;    Gregg  v.    Goates,  23  Beav.  33  ;  Estate,  6  L.  R.  Ch.  App.  887  ;  [Fer- 

[Brereton  v.  Day,  (1895)  1  I.  R.  519].  guson  v.  Ferguson,  17  L.  R.  Ir.  552  ; 

[(d)  Be  Hotchkys,  32  Ch.   D.  (C.A.)  Bowleti  v.  Ginnever,  (1897)  2  Ch.  503]. 

408;  iJeAf'Ckre'sTrMsis, (1906) W.N.  {i)  'Nairn  v.  Majoribanks,  3  Russ. 

200  (where  the  amount  of  repairs  was  582. 
directed  to  be  raised  by  mortgage).] 
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it  was  said  by  the  Court  in  one  case  that  the  rule  might  not  be 
absolutely  without  exception,  as  if  there  were  a  settled  estate, 
and  a  fund  directed  to  be  laid  out  in  the  purchase  to  the  same 
uses,  it  might  be  more  beneficial  to  the  remainderman  that  part 
of  the  trust  fund  should  be  applied  to  prevent  buildings  on  the 
settled  estates  from  going  to  destruction,  than  that  the  whole 
should  be  laid  out  in  the  purchase  of  other  lands  (a),  yet  an  ex- 
traordinary case  was  requisite  to  create  such  exception  (h).  [But 
where  trustees  having  moneys  in  their  hands  directed  to  be  in- 
vested in  lands  to  be  strictly  settled,  entered  into  an  agreement 
for  purchase  of  an  estate,  and  the  farm  buildings,  and  cottages  on 
the  property  were  out  of  repair,  the  Court  sanctioned  the  appli- 
cation of  lOOOZ.  out  of  the  moneys  in  their  hands  in  repairing, 
improving  and  rebuilding  the  farm  buildings  and  cottages  (c) ;  and 
money  paid  into  Court  under  the  Lands  Clauses  Act  has  been 
applied  in  defraying  expenditure  necessarily  incurred  for  the  pre- 
servation of  the  trust  estate  (d). 

10.  Now  by  the  Settled  Land  Act,  1882,  sect.  26,  the  tenant 
for  life  may,  with  the  approval  of  the  trustees  of  the  settlement, 
or  the  approval  of  the  Court  as  the  case  may  require,  according 
as  the  money  to  be  expended  is  in  the  hands  of  the  trustees  or 
in  Court,  expend  any  capital  money  arising  under  the  Act  in  any 
of  the  improvements  specified  in  sect.  25  of  the  Act  (e). 

And  as,  under  sect.  59,  an  infant  entitled  in  possession  to  land 
is  for  the  purposes  of  the  Act  to  be  deemed  tenant  for  life  thereof, 
and  by  sect.  60,  the  powers  of  an  infant  tenant  for  life  may  be 
exercised  on  his  behalf  by  the  trustees  of  the  settlement,  or  if 
there  are  none,  by  the  nominees  of  the  Court,  all  proper  improve- 
ments may  be  effected  under  the  Act,  notwithstanding  the  in- 
fancy of  the  beneficial  owner. 

11.  The  expenses  of  drainage  or  sanitary  works,  executed  under 
the  powers  of  statutes  relating  to  Public  Health,  and  payable  by  the 
trustees  as  "  owners  "  under  the  statutes,  are  in  general  a  charge 


(a)  Caldecott  v.  Brown,  2  Hare,  145, 
per  Sir  J.  Wigram  ;  and  see  Re  Bar- 
rington's  Estates,  1  J.  &  H.  142  ; 
[Ferguson  v.  Ferguson,  17  L.  R.  Ir. 
552]. 

(6)  Dunne  v.  Dunne,  3  Sm.  &  G.  22  ; 
Dent  V.  Dent,  30  Beav.  363.  [Ferguson 
V.  Ferguson,  1 7  L.  R.  Ir.  552,  where  a 
tenant  for  life  was  allowed  expenditure 
necessarily  incurred  by  him  in  order 
to  prevent  previous  expenditure  by 
the  settlor  from  being  totally  lost ; 


and  see  ante,  p.  591.] 

[(c)  Lord  Cowley  v.  Wellesley,  46 
L.  J.  N.S.  Ch.  869;  and  see  ante, 
p.  591.] 

[(d)  Re  Leigh's  Estate,  6  L.  R.  Ch. 
App.  887  ;  Re  Aldred's  Estate,  21 
Ch.  D.  228.] 

[(c)  As  to  payment  out  of  capital 
money  for  improvements  under  the 
Agricultural  Holdings  (England)  Act, 
1883,  see  s.  29  of  that  Act,  and  ante, 
p.  682.] 
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on    the    corpus,    which    may    be    provided    for    out    of   capital 
money  (a). 

12.  Independently  of  the  powers  of  the  Settled  Land  Act]  a  Generally. 
trustee  holding  an  estate  for  the  benefit  of  a  person  absolutely 
entitled,  but  incapable  from  infancy  or  otherwise  to  give  direc- 
tions, may  make  necessary  repairs,  but  he  must  not  go  beyond 
the  necessity  of  the  case,  as  by  ornamental  improvements,  or  the 
expense  will  not  be  allowed  (6).  The  trustees  of  a  will  were  to 
permit  the  testator's  son  to  have  "  the  use  and  enjoyment "  of  a 
house,  and  were  "  empowered  "  during  the  son's  "  occupation  "  to 
make  "  repairs,"  and  Lord  Eomilly,  MM.,  held  that  the  trustees 
were  to  keep  the  house  in  a  habitable  state,  but  not  to  make 
ornamental  repairs  (c).  Where  a  mansion-house  was  dilapidated 
at  the  date  of  the  testator's  will,  and  he  empowered  his  trustees 
"to  keep  all  the  buildings  in  good  repair,  and  to  make  such 
improvements  by  draining,  walling,  building,  liming,  or  manuring, 
as  they  should  think  proper,"  the  trustees  had  no  power  to 
rebuild  the  mansion-house  (d).  But  under  a  power  to  "  improve 
the  estate  by  erecting  farm  -  houses  and  out  -  buildings,  or  by 
draining  and  planting,"  it  was  held  that  the  trustees  could  erect 
agricultural  cottages  (e).  And  where  the  trustees  of  a  term  of 
1000  years  were  specially  authorised  to  keep  the  premises  in 
good  repair  and  "  generally  to  superintend  the  management "  of 
the  estate,  the  Court  held  that  the  latter  words  conferred  a 
general  power  without  limit,  that  is,  according  to  the  discretion 
of  the  trustees,  and  allowed  the  sums  expended  by  them  in 
erecting  and  repairing  farm-houses  and  buildings,  in  draining, 
fencing,  sinking  wells,  putting  up  pumps,  constructing  a  bridge, 
and  forming,  repairing,  and  altering  roads  (/).  If  trustees,  with- 
out any  special  power  to  authorise  it,  lay  out  money  in  improving 
the  estate  (as  in   building  a   villa   upon  ground  intended  to  be 

[(a)  Re  Barney,  (1894)  3  Ch.  562  ;  (6)  Bridge  v.  Brown,  2  Y.  &  C.  C.  C. 

Re- Lever,  (1897)  1  Ch.  32;  and  see  \S\;3.ndise.e.Attorney-Oeneral\.  Geary, 

Re  Legh's  Settled  Estates,  (1902)  2  Ch.  3  Mer.  513  ;  Gilliland  v.  Crawford,  4 

274  ;   and  see  Re  Farnham's  Trusts,  Ir.  R.  Eq.  35  ;  [Re  Gerard's  Settled  Es- 

(1904)  2  Ch.  (C.A.)  561,  where  an  tates,  (1893)  3   Ch.  (C.A.)  252,  ante, 

inquiry  was  directed  to  ascertain  what  p.  675,  note]. 

part  of  the  works  was  in  the  nature  (c)  Maclarenv.Stainton,  M.R.,  March 

of  permanent  improvements,  and  for  14,  1866,  MS.  ;  [and  see  Re  Golyer,  55 

that  part  at  all  events  assignees  of  L.T.  N.S.  344  ;  50  L.  J.  Ch.  79]. 

the  life  interest,  who  had  caused  the  (d)  Bleazard  v.  Whalley,  2  Eq.  Rep. 

works  to  be  executed,  were  held  to  1093  ;  see  ante,  p.  632. 

be  entitled  to  a  charge  in  subrogation  (e)  Lord  Rivers  v.  Fox,  2  Eq.  Rep. 

to   the  trustee ;    and   see   Re   Pizzi,  776. 

(1907)  1  Ch.  607,  (where  the  works  (/)  Bowes  v.  Earl  of  Strathmore,  8 

were  under  the  Private  Street  Works  Jur.  92, 
Act,  1892).] 
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building  ground,  and  which  object  they  are  advised  will  be  pro- 
moted by  the  erection  of  the  villa),  they  cannot  justify  the 
expenditure,  but  on  the  other  hand,  the  cestuis  que  trust  cannot 
take  the  benefit  and  repudiate  the  whole  outlay,  but  the  trustees 
will  be  liable  only  for  the  loss  to  the  estate  (a).  [And  where  the 
mansion-house  had  been  burnt  down  and  the  trustee  applied  a 
large  sum,  in  addition  to  the  insurance  moneys,  in  restoring  the 
mansion-house,  the  Court  was  of  opinion  that  it  had  no  jurisdic- 
tion to  order  a  sale  or  mortgage  of  the  settled  estates  to  raise  the 
amount  of  the  outlay,  or  to  authorise  the  expenditure,  for  the 
restoration,  of  moneys  which  were  subject  to  a  trust  for  reinvest- 
ment in  land ;  but  it  appearing  that  the  estate  had  been  benefited 
to  the  full  amount  of  certain  funds  in  Court,  which  had  arisen 
from  the  sale  of  part  of  the  settled  estates,  Kay,  J.,  sanctioned  the 
application  of  those  funds  towards  recouping  the  trustee,  on  the 
ground  that  the  trustee  having  lanA  fide  expended  money  for 
building  on  the  estate,  under  a  reasonable  expectation  that  the 
Court  would  sanction  the  expenditure,  and  having  improved 
the  estate  to  the  full  amount  of  the  funds  in  Court,  might  be 
recouped  the  amount  so  expended  (5).]  If  the  trust  be  to  make 
repairs  out  of  the  rents,  and  the  trustees  borrow  money  to  make 
the  repairs,  and  then  repay  themselves  out  of  the  rents,  they  will 
not  be  allowed  the  interest  on  the  money  borrowed,  for  the  trust 
was  to  apply  the  rents  after  they  had  accrued  (c). 

[13.  Where  trustees  of  a  term  are  authorised  to  make  improve- 
ments on  the  trust  property,  and  to  raise  the  sums  required  by 
mortgaging  the  hereditaments  comprised  in  the  term,  or  out  of  the 
rents,  issues,  and  profits,  and  subject  to  the  term  the  property  is 
strictly  settled,  the  tenant  for  life  is  entitled  to  have  the  amount 
of  income  applied  by  the  trustees  in  permanent  improvements 
raised  out  of  the  corjms  of  the  estates  (d). 

Where  there  was  no  power  to  manage  or  cultivate  the  real 
estate,  and  a  farm  was  in  hand,  and  no  tenant  could  be  found, 
the  Court,  on  evidence  that  the  outlay  would  be  to  the  advantage 
of  infant  remaindermen,  allowed  1000/.,  part  of  the  personalty 
which  was  held  on  the  same  trusts  as  the  realty,  to  be  advanced 
to  the  tenant  for  life,  who  was  one  of  the  trustees,  on  his  bond. 


(a)  Vyse  v.  Foster,  8  L.  R.  Ch. 
App.  309;  adirmed  7  L.  E.  H.  L. 
318. 

[(6)  Jesse  v.  Lloyd,  48  L.  T.  N.S. 
666.] 


((■)  Faailcerleii  v.  Cuhhaw,  19  W.  E, 
793  ;  24  L.  T.  kS.  773. 

[((/)  Re  Marquess  of  Bute,  27  Ch.  D. 
196.] 
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he  undertaking  to  expend  it  in  stocking,  taking,  and  cultivating 
the  farm  to  the  satisfaction  of  his  co-trustee  (a).] 

14.  By  the  Improvement  of  Land  Act,  1864  (6),  trustees  in  Land  Improve- 
the  actual  possession  or  receipt  of  the  rents  or  profits  of  land  are  ™^°*  ■*'°*' 
enabled,  by  the  24th  section,  to  apply  for  and  make,  in  con- 
formity with  the  provisions  of  the  Act,  the  several  improvements 
mentioned   in  the  9th  section,  such  as  drainage,  reclamation  of 

land,  erection  of  farm  buildings,  planting,  &c. 

15.  Where  an  estate  was  devised  to  A.  and  his  heirs  upon  trust  Cutting  timber, 
to  settle  on  B.  for  life,  subject  to  impeachment  of  waste,  remainder 

to  C.  for  life,  without  impeachment  of  waste,  remainder  to  C.'s 
iirst  and  other  sons  in  tail,  and  before  any  settlement  was  executed 
the  trustee,  with  the  concurrence  of  B.  and  C,  cut  down  timber 
which  showed  symptoms  of  decay.  Sir  L.  Shadwell  said  "he 
considered  the  timber  to  have  been  cut  by  the  authority  of  the 
trustee,  who  had  a  superintending  control  over  the  estate;  that 
it  was  not  a  wrongful  act ;  and  that  the  effect  of  it  must  be  the 
same  as  if  it  had  been  done  with  the  sanction  of  the  Court"  (c). 
And  in  a  later  case  {d),  the  Court  seemed  to  think  that  a  tenant 
for  life,  impeachable  for  waste,  would  not  be  chargeable  with 
interest  during  his  own  life  as  to  such  timber  felled  by  him  as 
the  Court  would  have  ordered  to  be  cut,  but  that  the  onus  would 
be  on  the  tenant  for  life  to  make  out  that  such  was  the  case. 

[16.  Now  by  the  Settled  Land  Act,  1882,  sect.  35,  a  tenant  for  [Settled  Land 
life  impeachable  for  waste  may,  on  obtaining  the  consent  of  the 
trustees  of  the  settlement  or  an  order  of  the  Court,  cut  and  sell 
timber  ripe  and  lit  for  cutting  ;  but  three  fourth  parts  of  the  net 

[(o)  Re  Household,  27  Ch.  D.  553  ;  year's  rental  of  all  the  estates  com- 

and  see  Gonway  v.  Fenton,  40  Ch.  D.  prised   in  the  settlement.     Kay,  J., 

512,  517,  where  the  Court  sanctioned  considered  that  s.  9  of  the  Act  of  1864 

expenditure  in  repairing  buildings  ;  was  in  some  respects  more  extensive 

and  see  arate,  p.  592.]  than  s.  25  of  the  Act  of  1882,  but  this 

(6)  27  &  28  Vict.  c.  114.    Extended  view  was  dissented  from  by  Cotton, 

by  the  Limited OwnersEesidences  Act,  L.J.,   see  Re  Newton,  W.   N.,  1890, 

1870  (33  &  34  Vict.  o.  56),  to  building  p.  24.     As  to  the  power  of  a  tenant 

and  improvement  of  mansions  ;  [and  for  life,  with  the  consent  of  the  owner 

by  40  &  41  Vict.  i;.  31,  to  the  con-  of  a  rent-charge  created  under  the  Act 

structionanderection  of  reservoirs  and  of  1864,  and  without  the  intervention 

other  works  of  a  permanent  character  of  the  Board  of  Agriculture,  to  exone- 

for  the  supply  of  water  ;  and  by  the  rate  a  part  of  the  land,  and  charge  the 

Settled  Land  Act,  1882,  s.  30,  to  all  entire  rent-charge  on  the  remainder, 

improvements  authorised  by  that  Act,  see  Re  Earl  of  Strafford  and  Maples, 

see  s.  25,  ante,  p.  674.     In  Re  Dunn's  (1896)  1  Ch.  (C.A.)  235]. 
Settled  Estate,  W.  N.  1877,  p.  39,  it  (c)  Waldo  v.   Waldo,  7  Sim.  261  ; 

was  held  that  the  sum  to  be  charged  and  see  Oent  v.  Harrison,  Johns.  517  ; 

under  33  &  34  Vict.  c.  56,  was  not  Earl  Gowley  v.   Wellesley,  1  L.  R.  Eq. 

confined  to  two  year's  rental  of  the  656. 

particular  estate  on  which  the  mansion  (d)  Bagot  v.  Bagot,  32  Beav.  509  ; 

was  to  be  built,  but  extended  to  two  2  New  Rep.  297. 
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proceeds  of  the  sale  are  to  be  set  aside  as  capital  money  arising 
under  the  Act  (a). 

l^d"and"ecei°t  ^'^'  ^^  *^®  "'^^^  °^  instruments  coming  into  operation  after  the 
and  application  31st  December,  1881,  under  which  an  infant,  not  being  a  married 
minority.^]  ^''""^  woman,  is  beneficially  entitled  to  the  possession  or  receipt  of  the 
rents  and  profits  of  land  or  hereditaments  corporeal  or  incorporeal, 
large  powers  of  management  during  the  minority  of  the  infant 
have,  unless  a  contrary  intention  is  expressed  in  the  instrument, 
been  provided  by  the  Conveyancing  and  Law  of  Property  Act, 
1881.     Sect.  42  of  that  Act  enacts  that: — 

(1)  If  and  as  long  as  any  person  who  would  but  for  this  section 
be  beneficially  entitled  to  the  possession  of  any  land  is  an  infant, 
and  being  a  woman  is  also  unmarried,  the  trustees  appointed  for 
this  purpose  by  the  settlement,  if  any,  or  if  there  are  none  so 
appointed,  then  the  persons,  if  any,  who  are  for  the  time  being 
under  the  settlement  trustees  with  power  of  sale  of  the  settled 
land  (6)  or  of  part  thereof,  or  with  power  of  consent  to  or  approval 
of  the  exercise  of  such  a  power  of  sale,  or  if  there  are  none,  then 
any  persons  appointed  as  trustees  for  this  purpose  by  the  Court, 
on  the  application  of  a  guardian  or  next  friend  of  the  infant,  may 
enter  into  and  continue  in  possession  of  the  land;  and  in  every 
such  case  the  subsequent  provisions  of  this  section  shall  apply  (c). 

(2)  The  trustees  shall  manage  or  superintend  the  management 
of  the  land,  with  full  power  to  fell  timber  or  cut  underwood  from 
time  to  time  in  the  usual  course  of  sale,  or  for  repairs  or  other- 
wise, and  to  erect,  pull  down,  rebuild,  and  repair  houses,  and 
other  buildings  and  erections,  and  to  continue  the  working  of 
mines,  minerals,  and  quarries  which  have  usually  been  worked, 
and  to  drain  or  otherwise  improve  the  land  or  any  part  thereof, 
and  to  insure  against  loss  by  fire,  and  to  make  allowances 
to  and  arrangements  with  tenants  and  others,  and  to  determine 
tenancies,  and  to  accept  surrenders  of  leases  and  tenancies,  and 
generally  to  deal  with  the  land  in  a  proper  and  due  course  of 
management ;   but  so  that,  where  the  infant  is  impeachable  for 

[(a.)  If  the  timber  is  sold  by  the  settled  land  "  within  the  above  enact- 
tenant  for  life  along  with  the  land  the  ment,  so  as  to  be  entitled  to  possession 
proceeds  must  be  treated  as  capital  of  the  infant's  land  as  against  his  testa- 
money  ;  Re  Llewellin,  37  Ch.  D.  317.]  mentary  guardian  :  Be  Helyar,  (1902) 

[(6)    Trustees    appointed    for    the  1  Ch.  391.] 

purposes  of  the  Settled  Land  Acts,  [(c)  The  enactment  applies  to  the 

and  empowered  by  s.  60  of  the  Act  case  of  an  infant  taking  by  descent : 

of  1882  to  exercise  the  powers  of  an  Re  Cowley,  (1901)  1  Ch.  38  ;  Re  Glover, 

infant   tenant    for    life    during    his  (1899)   1    I.   E.    337  ;   Re  Bradshaw, 

minority,  are  not  thereby  constituted  (1904)  1  I.  R.  19.] 
"trustees  with  power  of  sale  of  the 
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waste,  the  trustees  shall  not  commit  waste,  and  shall  cut  tinber 
on  the  same  terms  only,  and  subject  to  the  same  restrictions,  on 
and  subject  to  which  the  infant  could,  if  of  full  age,  cut  the 
same  (a). 

(3)  The  trustees  may  from  time  to  time,  out  of  the  income  of 
the  land,  including  the  produce  of  the  sale  of  timber  and  under- 
wood, pay  the  expenses  incurred  in  the  management,  or  in  the 
exercise  of  any  power  conferred  by  this  section,  or  otherwise  in 
relation  to  the  land,  and  all  outgoings  not  payable  by  any  tenant 
or  other  person,  and  shall  keep  down  any  annual  sum,  and  the 
interest  of  any  principal  sum,  charged  on  the  land. 

(4)  The  trustees  may  apply  at  discretion  any  income  which,  in  [Maintenance 
the  exercise  of  such  discretion,  they  deem  proper,  according  to  °  '"      '■' 
the  infant's  age,  for  his  or  her  maintenance,  education,  or  benefit, 

or  pay  thereout  any  money  to  the  infant's  parent  or  guardian,  to 
be  applied  for  the  same  purposes. 

(5)  The  trustees  shall  lay  out  the  residue  of  the  income  of  the  [Accumulations 
land  in  investment  on  securities  on  which  they  are  by  the  settle-"  ''i°°™^-j 
ment,  if  any,  or  by  law,  authorised  to  invest  trust  money,  with 

power  to  vary  investments ;  and  shall  accumulate  the  income 
of  the  investments  so  made  in  the  way  of  compound  interest,  by 
from  time  to  time  similarly  investing  such  income  and  the  result- 
ing income  of  investments ;  and  shall  stand  possessed  of  the 
accumulated  fund  arising  from  income  of  the  land  and  from 
investments  of  income  on  the  trusts  following  (namely) : 

(i.)  If  the  infant  attains  the  age  of  twenty-one  years,  then  in 
trust  for  the  infant ; 

(ii.)  If  the  infant  is  a  woman  and  marries  while  an  infant,  then 
in  trust  for  her  separate  use,  independently  of  her  husband,  and 
so  that  her  receipt  after  she  marries,  and  though  still  an  infant, 
shall  be  a  good  discharge ;  but 

(iii.)  If  the  infant  dies  while  an  infant,  and  being  a  woman 
without  having  been  married,  then,  where  the  infant  was,  under 
a  settlement,  tenant  for  life,  or  by  purchase  tenant  in  tail  or  tail 
male  or  tail  female,  on  the  trusts,  if  any,  declared  of  the  accumu- 
lated fund  by  that  settlement;  but  where  no  such  trusts  are 
declared,  or    the    infant    has   taken   the  land   from   which   the 

[(a)  By  the  Settled  Land  Act,  1882,  there  are  none,  by  such  person  and 

the  powers  of  cutting  timber  conferred  in  such  manner  as  the  Court,  on  the 

on  a  tenant  for  life  by  that  Act,  may  application  of  a  testamentary  guardian 

be  exercised  on  behalf  of  an  infant  or  other  next  friend   of  the  infant, 

tenant  for  life  or  absolute  owner,  by  orders  ;  see  ss.  59,  60.] 
the  trustees  of  the  settlement,  or  if 
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Trustees 
authorised  to 
oppose  a  bill  in 
Parliament 
prejudicial  to 
cestui!  que  trust. 


Applications  to 
Parliament. 


[Settled  Land 
Act.] 


accumulated  fund  is  derived  by  descent,  and  not  by  purchase,  or  the 
infant  is  tenant  for  an  estate  in  fee  simple,  absolute  or  determin- 
able, then  in  trust  for  the  infant's  personal  representatives,  as 
part  of  the  infant's  personal  estate ;  but  the  accumulations,  or 
any  part  thereof,  may  at  any  time  be  applied  as  if  the  same 
were  income  arising  in  the  then  current  year. 

(6)  Where  the  infant's  estate  or  interest  is  in  an  undivided 
share  of  land,  the  powers  of  this  section  relative  to  the  land  may 
be  exercised  jointly  with  persons  entitled  to  possession  of,  or  having 
power  to  act  in  relation  to,  the  other  undivided  share  or  shares.] 

18.  Conservators  of  public  works  and  similar  quasi  trustees 
are  authorised  to  apply  the  funds  under  their  control  in  opposing 
a  bill  in  Parliament,  the  effect  of  which,  if  passed,  would  be 
injurious  to  the  interests  confided  to  them.  "Every  trustee," 
said  Lord  Cottenham,  "is  entitled  to  be  allowed  the  reasonable 
and  proper  expenses  incurred  in  protecting  the  property  com- 
mitted to  his  care.  But  if  they  have  a  right  to  protect  the 
property  from  immediate  and  direct  injury,  they  must  have  the 
same  right  where  the  injury  threatened  is  indirect,  but  probable"  (a). 

19.  On  the  other  hand,  qiiMsi  trustees,  such  as  those  before 
referred  to,  are  not  entitled  to  apply  the  funds  of  an  existing 
undertaking  in  or  towards  the  expense  of  obtaining  other  or 
larger  Parliamentary  powers  (5). 

[By  the  Settled  Land  Act,  1882,  it  is  provided  that  the 
Court  may  approve  of  any  petition  to  Parliament,  parliamentary 
opposition,  or  other  proceeding  to  be  taken  for  protection  of 
settled  lands,  and  may  direct  that  any  costs,  charges,  or  expenses 
incurred  in  relation  thereto  be  paid  out  of  property  subject  to 
the  settlement  (c).  Costs  of  proceedings  in  the  House  of  Lords 
whereby  a  claim  to  a  peerage  was  established,  and  which  resulted 
in  the  recovery  of  estates  settled  on  corresponding  limitations, 
were  allowed  under  the  section  {d). 


(a)  Bright  v.  North,  2  Ph.  220 ; 
Reg.  V.  Norfolk  Gommissioners  of 
Sewers,  15  Q.  B.  549  ;  Attorney-General 
V.  Andrews,  2  Mac.  &  G.  225  ;  Attorney- 
General  V.  Eastlahe,  11  Hare,  205  ; 
\_Attorney -General  v.  Mayor  of  Brecon, 
10  Ch.  D.  204;  Reg.  v.  Wliite,  14 
Q.  B.  D.  358,  reversing  S.  C.  11 
Q.  B.  D.  309  ;  and  see  Leiih  Council 
V.  Leith  Harbour  and  Docks  Gom- 
missioners, (1899)  A.C.  (H.L.)  508]. 

(b)  Attorney-General  v.  Andrews,  2 
Mac.  &  G.  225  ;  Vance  v.  East  Lan- 
cashire Railway  Gompany,  3  K.  &  J. 


50  ;  Attorney-General  v.  Guardians  of 
the  Poor  of  Southampton,  17  Sim.  6  ; 
Attorney-General  v.  Corporation  of 
Norwich,  16  Sim.  225  ;  Stevens  v. 
South  Devon  Railway  Company,  13 
Beav.  48 ;  [Buckham  v.  Trustees  of 
Whitehaven,  55  L.  T.  N.S.  694]. 

[(c)  45  &  46  Vict.  c.  38,  s.  36  ;  and 
see  to  the  like  effect  the  Settled  Estates 
Act,  1877  (40  &  41  Vict.  c.  18),  s.  17.] 

[(d)  Re  Earl  of  Aylesford,  32  Ch.  D. 
162.  As  to  allowance  of  such  costs 
independently  of  statute,  see  post. 
Chap.  XXV.  s.  2.] 
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20.  The  duty  of  a  trustee  in  reference  to  insuring  the  property  As  to  Insurance, 
was  until  recently  not  very  clearly  defined ;  it  was  conceived 
that]  under  special  circumstances,  and  in  due  course  of  manage- 
ment, he  would  be  justified  in  insuring  (a) ;  but  that  where 
there  was  a  tenant  for  life,  he  could  not  be  advised  to  do  so  out 
of  the  income  without  the  tenant  for  life's  consent.  [But  now 
by  the  Trustee  Act,  1893  (6),  sect.  18,  it  is  enacted  that  "a 
trustee  may  insure  against  loss  or  damage  by  fire  any  building 
or  other  insurable  property  (c)  to  any  amount  (including  the  amount 
of  any  insurance  already  on  foot)  not  exceeding  three  equal 
fourth  parts  of  the  full  value  of  such  building  or  property,  and 
pay  the  premiums  for  such  insurance  out  of  the  income  thereof 
or  out  of  the  income  of  any  other  property  subject  to  the  same 
trusts,  without  obtaining  the  consent  of  any  person  who  may 
be  entitled  wholly  or  partly  to  such  income  " ;  but  the  section 
does  not  apply  to  the  case  of  a  trustee  who  is  bound  forthwith 
to  convey  absolutely  to  any  beneficiary  (<i).] 

If  an  annuity  and  a  policy  on  the  life  of  the  cestui  que,  vie  be 
made  the  subject  of  a  settlement,  it  is  implied  that  the  trustee 
is  to  pay  the  premiums  out  of  the  income  («).  A  mortgagee  is  By  mortgagee, 
not  regarded  as  a  triistee  ;  and  if,  in  the  absence  of  any  stipula- 
tion on  the  subject,  he  effects  an  insurance,  it  is  on  his  own 
account,  and  he  cannot  claim  to  be  entitled  to  the  premiums 
under  just  allowances.  It  is  the  same  as  if  a  lessor  or  lessee 
insured,  in  which  case  the  other  would  have  no  claim  to  the 
benefit  of  the  policy  (/). 

21.  An  executor  is  allowed  a  reasonable  time  for  breaking  up  Breaking  up 
the  testator's  establishment,  and  a  period  of  two  months  in  one  estaMshment 
case   was   considered    not   to  be  excessive   {g).     Executors,  as  a 
general   rule,   do    not   pay  legacies   until  the  expiration   of   one 
year  from  the  testator's  death ;  but  this  is  a  rule  of  convenience, 

(a)  Ex  parte  Andrews,  2  Rose,  412  :  Re  Quickies  Trusts,  (1908)  1  Ch.  887.] 

and  see  Fry  v.  Fry,  27  Beav.  146.  (e)  Darcy  v.  Croft,  9  Ir.  Ch.  Rep.  19. 

[(6)  56   &   57   Vict.    c.    53,   repro-  (/)  Dobson  v.  Land,  8  Hare,  216  ; 

ducing  s.  7  of  the  Trustee  Act,  1888.]  and   see   Ex  parte  Andrews,  2   Rose, 

[(c)  This  expression  includes  heir-  410  ;  Phillips  v.  Eastwood,  LI.  &  G.  t. 

looms,  see  Be  Earl  of  Egmont's  Trusts,  Sugden,  289.     [But  see  Lord   Cran- 

(1908)  1  Ch.  821,  ante,  p.  330.]  worth's  Act  (23  &  24  Vict.  c.  145),  s. 

[(d)  Where  trustees  insured  a  11  ;  since  repealed  and  its  place  sup- 
mansion-house,  and  settled  chattels  plied  by  the  Conveyancing  Act,  1881 
and  furniture  by  two  separate  policies,  (44  &  45  Vict.  c.  41),  s.  19,  sub-s.  1 
the  infant  tenant  for  life  was  entitled  (ii.),conferring  apower  to  insure  where 
to  the  whole  of  the  policy  moneys  the  mortgage  is  by  a  deed  not  express- 
payable  in  respect  of  the  chattels  ;  ing  a  contrarj'  intention.] 
but  the  remaindermen  were  entitled  to  (g)  Field  v.  Peckett  (No.  3),  29 
have  the  policy  moneys  recovered  on  Beav.  576. 
the  house  policy  applied  in  rebuilding; 
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and,  therefore,  if  the  assets  be  clearly  sufficient  for  payment  of 
debts  and  legacies,  there  is  nothing  to  prevent  the  executors 
from  discharging  the  legacies  before  the  expiration  of  the 
year  (a). 

[Carrying  on  [22.  As  it  is  the  duty  of  executors  to  realise  their  testator's 

^^  *  ""^'^  estate  to  the  best  advantage,  they  may  carry  on  his  business 
for  such  reasonable  time  as  is  necessary  to  enable  them  to  sell 
it  as  a  going  concern  (&),  and  if  they  do  so,  may  be  entitled 
even  as  against  the  testator's  creditors  to  an  indemnity  out  of 
the  estate  in  respect  of  liabilities  properly  incurred  (c) ;  and,  as 
regards  beneficiaries  under  the  will,  a  power  in  the  executors 
to  carry  on  the  business  for  a  reasonable  time  may  be  implied 
from  a  general  power  to  postpone  the  sale  and  conversion  of  the 
estate,  although  the  business  is  not  specially  referred  to  (d). 
But,  except  for  such  purpose  of  realisation,  executors  are  not 
justified  in  continuing  to  carry  on  the  testator's  business  unless 
there  is  a  distinct  and  positive  direction  and  authority  given  by 
the  will  to  that  effect  (e),  nor  can  the  Court,  where  infants  are 
interested,  authorise  an  administrator  to  carry  on  the  trade  of 
the  intestate  (/). 

[Power  to  post-         Where  a  will  contained  an  express  reference  to  the  testator's 

pone  sale.]  business,  and  a  general  power  to  the  trustees  and  executors  to 

postpone  sale  and  conversion  "  for  such  period  as  to  them  should 
seem  expedient,"  it  was  held  that  there  was  an  implied  power  to 
carry  on  the  business  until  sale,  and  that  the  trustees  were 
justified  in  having  carried  it  on  for  twenty-two  years  (g);  but  where 
there  was  a  special  direction  for  sale  of  the  business  with  all 
convenient  speed,  and  a  general  power  to  postpone  sale  for  so 
long  as  the  trustees  should  think  fit,  it  was  held  that  the  trustees 
would  not  be  justified  in  carrying  on  the  business  indefinitely,  but, 
under  the  circumstances,  the  Court  authorised  the  continuance  of 
it  for  two  years  from  the  testator's  death  (h). 

[Indemnity  of  Where  the  testator's  business  has  been   properly   carried  on 

business  properly     {a)  Angerstein  v.   Martin,   1   T.  &  190,  199,  ^er  Lord  Herschell.] 
carried  on.]            R-  241,  per  Lord  Eldon  ;  Pearson  v.  [(<£)  Ee  Ghancellor,  26  Ch.  D.  (C.A.) 

Pearson,  1  Sch.  &  Lef.  12,  per  Lord  42.] 

Redesdale ;    and    see    Garthshore    v.  [(e)  Kirhman    v.   Booth,    11    Beav. 

Chalie,  10  Ves.  13.  273  ;    Collinson  v.    Lister,  20  Beav. 

[(6)    Gollinson  v.   Lister,  20  Beav.  356  ;  and  see  Be  Sykes,  (1909)  2  Ch. 

356,   365,   366,  per   Eomilly,   M.R.  ;  (C.A.)  241,  observing  upon  Smith  v. 

Garrett  v.  Noble,  6  Sim.  504  ;  Dowse  v.  Langford,  2  Beav.  362.] 

Gorton,  (1891)  A.  C.  190.    As  to  the  [(/)  Laud  v.   Laud,  43  L.  J.  Ch. 

carrying  on  of  a  business  under  the  311.] 

Public   Trustee   Act,    1906,   see  ante  Ug)  Ee  Crowther,  (1895)  2  Ch.  56.] 

Chap.  XXIII.  p.  703.]  [(A)  Ee  Smith,  (1896)  1  Ch.  171.] 

[(c)  Dowse  V.   Gorton,  (1891)  A.C. 
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in  accordance  with  the  provisions  of  the  will  and  with  the  assent 
of  the  creditors,  and  in  their  interest  as  well  as  in  that  of  the 
beneficiaries,  the  executors  will  be  entitled,  in  priority  to  creditors, 
to  indemnity  out  of  the  general  estate,  and  not  merely  out  of  that 
portion  of  the  assets  which  has  come  into  existence  since  the 
testator's  death  (a) ;  and  this  principle  is  applicable  where,  in  the 
absence  of  an  express  power  in  the  will,  the  business  is  carried  on 
under  the  direction  of  the  Court  in  an  administration  action  (&). 

As  a  Court  of  Equity  will  never  take  trust  property  out  of  the  [Execution 
hands  of  the  trustee  without  seeing  that  his  costs  and  expenses  are  chattela.]"^ 
reimbursed  to  him,  the  trustee  carrying  on  his  testator's  business 
is  entitled  to  a.primdfacie  lien  on  goods  forming  part  of  the  assets 
of  the  business,  and  this  lien  will  pass  on  his  bankruptcy  to  his 
trustee  in  bankruptcy,  and,  in  the  absence  of  evidence  as  to  the 
state  of  account  between  the  bankrupt  and  the  trust  estate,  will 
prevail  as  against  an  execution  creditor  suing  in  respect  of  a 
personal  debt  of  the  bankrupt  (c). 

In  a  case  in  Ireland  (d),  it  was  held  that  a  general  bequest  [Special  direction 
in  the  will  of  a  trader  to  trustees  upon  trust  to  permit  his  wife 
to  carry  on  his  business,  so  long  as  she  should  remain  a  widow, 
empowered  the  trustees  to  allow  her  to  use  the  property  employed 
by  the  testator  himself  in  the  trade,  and  that  the  assets,  to  the 
extent  of  such  property,  were  liable  to  pay  for  goods  supplied  to 
the  testator's  widow  for  the  trade  carried  on  by  her ;  and  where 
a  will  contained  a  direction  that  the  testator's  business  was  to 
be  carried  on  for  a  specified  time,  without  any  actual  disposition 
of  his  property  beyond  a  direction  for  the  payment  by  the 
executors  of  certain  legacies,  the  executors  were  held  to  be  en- 
titled, so  long  as  the  business  was  carried  on  for  the  purposes 
of  the  will,  to  the  free  use  and  occupation  of  the  business  pre- 
mises and  the  fixed  plant  and  machinery  without  paying  any  rent 
for  the  same  («).  Where  a  testator  gave  all  his  real  and  per- 
sonal estate  to  trustees  upon  trust  for  sale  and  conversion,  and 

[(a)  Dowse  v.  Gorton,  (1891)  A.  C.  authorising  the   carrying  on  of  the 

190,  varying  the  decision  of  the  Court  business  :  M'Aloon  v.  M'Aloon,  (1900) 

of  Appeal,  40  Ch.  D.  536  ;  Hodges  v.  1  I.  K.  367.] 

Hodges,  (1899)  1   I.  E.  480  ;  and  as  [(c)  Jennings  v.  Mather,   (1902)   1 

to  the  priority   of  this  right  of  in-  K.  B.  (C.A.)  1.] 

demnity  over  the  plaintiff  legatee's  [(d)  Gallaghei-  v.  Ferris,  7  L.  R.  It. 

costs  of  action,  and  the  right  of  the  489 ;  and  see  Be  Johnson,  15  Ch.  D. 

trade  creditors  by  subrogation,   see  548  ;  Strickland  v.  Symons,  26  Ch.  D. 

Moore  v.  McGlyn,  (1904)  1 1.  R.  334.]  (C.A.)  245  ;  Boylan  v.  Fay,  8  L.  E. 

[(6)  Be  Brooke,  (1894)  2  Ch.  600 ;  Ir.  374.] 

but  not  where  there  is  an  administra-  [(e)  Be  Cameron,  26  Ch.  D.  (C.A.)  19.1 
tion  decree  only,  and  no  direction 

2  z 
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[Contingent 
legacy  without 
interest.] 


[Trust  legacy.  ] 


empowered  them  to  carry  on  his  business  and  employ  therein  all 
the  capital  invested  therein  at  his  death,  and  to  increase  or 
abridge  the  business  and  his  capital  therein,  an  equitable  mort- 
gage by  the  trustees  of  the  testator's  real  estate  to  raise  moneys 
which  were  applied  for  the  purposes  of  the  business,  was  held 
to  be  within  their  powers  (a).] 

23.  An  executor  may  appropi'iate  a  legacy  without  the  necessity 
of  a  suit,  where  the  appropriation  is  such  as  the  Court  itself  would 
have  directed  (6) ;  [and  an  administrator  may  appropriate  part 
of  the  estate  to  his  own  share  as  one  of  the  next  of  kin  (c).  By 
the  Land  Transfer  Act,  1897  {d),  personal  representatives  are 
empowered  to  appropriate  any  part  of  the  residuary  estate,  which 
under  that  Act  includes  land,  in  or  towards  satisfaction  of  any 
legacy. 

Where  a  legacy  is  given  upon  a  contingency,  but  without 
interest  in  the  meantime,  so  that  it  cannot  be  inferred  that  the 
testator  intended  that  a  fund  should  be  set  apart  and  invested  to 
answer  the  legacy,  it  is  not  competent  for  the  executor  or  trustee 
to  appropriate  an  investment  to  the  legacy,  so  as  to  throw  upon 
the  legatee  any  loss  by  depreciation  in  value  previously  to  the 
happening  of  the  contingency  (e). 

Where  a  legacy  is  to  be  held  by  the  executors  upon  trust, 
and  the  will  is  silent  as  to  the  mode  of  investment,  the  powers 
of  the  Trustee  Act,  1893  (/),  will  be  applicable,  so  that  an 
investment  in  the  securities  authorised  by  the  Act  will  be  a 
proper  mode  of  appropriation  {g).  Where  several  legacies  are 
given,  the  executors  may  be  justified  in  setting  aside  one  entire 
amount  without  dividing  it  into  portions,  but  the  proper  course, 
as  a  general  rule,  is  to  invest  each  particular  sum  in  separate 


[(o)  Re  Dimmock,  52  L.  T.  N.S.  494.] 
(6)  Hutcheson  v.  Hammond,  3  B.  C. 
C.  128,  see  145,  148 ;  and  see  Cooper 
V.  Douglas,  2  B.  C.  C.  231  ;  Roper  on 
Legacies,  ith  ed.  931  ;  [-Be  Lepine, 
(1892)  1  Ch.  210]. 

[(c)  Barclay  v.  Owen,  60  L.  T.  N.S. 
220  ;  as  to  appropriation  of  shares  of 
residue,  see  post,  p.  740  ;  and  as  to  an 
executor  converting  himself  into  a 
trustee,  ante,  p.  228!] 

Ud)  60  &  61  Vict.  c.  65,  s.  4,  sub-s.  1.] 
[(e)  Re  Hall,  (1903)  2  Ch.  (C.  A.)  226, 
q.v.  per  Eomer,  L.J.,  at  p.  233,  as  to 
the  course  to  be  adopted  in  such  a  case 
in  order  that  the  administration  of 
the  estate  may  be  proceeded  with.] 
[(/)  56  &  57  Vict,  c.  53  ;  see  ante, 


p.  362.] 

[(j;)  It  may  be  observed  that  it 
must  not  be  assumed  that  a  general 
power  of  investment  contained  in  the 
will  is  applicable  to  the  investment  of 
the  particular  fund,  although  it  may 
occur,  as  in  Fraser  v.  Murdoch,  6  App. 
Cas.  855,  that  such  general  power  is 
wide  enough  to  cover  all  the  purposes 
of  the  will  requiring  investment.  The 
question  must  necessarily  turn  upon 
the  construction  of  the  will.  Where 
there  is  a  general  investment  clause 
containing  prohibitory  words,  the  safe 
course  is  for  the  trustees  to  keep  with- 
in the  terms  of  that  clause,  as  well 
as  within  the  statutory  power,  See 
ante,  p.  367.] 
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investments,  and  such  investments  should  not  be  varied  without 
reasonable  cause  (a).  As  the  question  whether  an  appropriation 
has  been  made  is  necessarily  one  of  fact,  and  may  be  one  of  diffi- 
culty, it  is  obviously  desirable  that  evidence  of  the  appropriation 
should  be  preserved,  and  that  distinct  notice  of  it  should  be  given 
to  all  the  beneficiaries  who  are  sui  juris.  The  wishes  and  opinions 
of  the  tenants  for  life  may  properly  be  taken  into  consideration, 
so  long  as  no  undue  favour  is  shown  to  them  at  the  expense  of 
the  remaindermen  (b). 

Where  an  appropriation  has  been  validly  made  it  will  be  [Effect  of 
binding  on  the  beneficiaries,  who  will  alike  share  in  any  incre-  *PP™P"*t'°''-] 
ment  in  value,  and  bear  any  loss  arising  from  depreciation,  of 
the  investments  of  the  severed  fund  (c),  and  thereafter  there  can 
be  no  community  of  loss  or  gain  between  appropriated  legacies 
inter  se  as  to  either  income  or  capital  (d) ;  nor  can  the  trustees 
claim  any  right  of  indemnity  for  subsequent  loss  as  against  the 
general  trust  estate  (e).  But  an  appropriation  by  means  of  an 
investment  on  an  unauthorised  security,  as,  for  instance,  on  an 
equitable  mortgage  effected  by  the  executors,  when  the  will 
authorised  investments  on  legal  mortgages  only,  cannot  stand  (/). 

Where  the  testator,  instead  of  bequeathing  a  particular  sum,  [Bequest  of  un- 
directs  the  executors  to  set  apart  a  sufficient  sum  on  specified  ^^'^"  ^™*    °"™'^ 
securities  to  answer  a  particular  purpose,  there  can  be  no  fund 
to  which  the  powers  of  the  Trustee  Act,  1893,  are  applicable, 
until  the  directions  of  the  will  have  been  observed.     Thus,  where 
a  testator  empowered  the  trustees  of  his  will  to  set  apart  and  l^^-  ?'■•<  to  pro- 
invest  on  any  of  the  investments  thereby  authorised,  such  a  sum  ^'  *•  *"  ''"""'  ^ 
as  would  be  sufficient  at  the  time  of  investment  to  satisfy  an 
annuity,  it  was  held  that  the  trustees  would  not  be  justified  in 
making  an  investment  for  that  purpose  in  India  3|  per  cent, 
stock,  which  was  not  one  of  the  investments  authorised  by  the 
will  (g).] 

[(a)  Be  Walker,  59  L.  J.  Ch.  386.]  if  it  deteriorates   the  loss  must  be 

1(b)  Fraser  v.  Murdoch,  6  App.  Gas.  theirs  ;    but  the  executors  have  full 

855,  864,  878.]  power    to    make    the    appropriation 

[(c)  Fraser  v.  Murdoch,  6  App.  Cas.  without  coming  to  the  Court  for  an 

855, 865, 878,  citing  Eoper  on  Legacies,  authority  so  to  do,  and  when  it  is 

4th  ed.  p.  942  ;   He   Waters,  W.  N.  done,  it  is  final  and  conclusive,  and 

1889,  p.  39,  where  Kay,  J.,  referring  binding    upon    everybody.     That   is 

to  the  authorities  last  cited,  said  that  the  undoutated  law."      And  see  Re 

it  was  clear  that  where  a  deferred  Richardson,  (1896)  1  Ch.  512.] 
legacy  was  honA  fide  set  apart  by  an  [(d)  Fraser  v.  Murdoch,  6  App.  Cas. 

executor,  the  legatees  must  take  it  855,  at  p.  865,  per  Lord  Selborne.] 


"  for  better  or  worse,"  and  his  lordship 
added  (though  the  words  do  not  appear 
in  the  report),  "  If  the  security  im- 


le)  S.  C] 

(/)  Re  Waters,  ubi  supj\ 

%)  Re  Owthwaite,  (1891)  3  Oh.  494. 


proves  in  value,  go  much  the  better  ;      Where  an  annuity  is  a  charge  upon 
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[Conveyancing 
Act,  1881.] 


24.  A  trustee  may  expend  sums  of  money  for  the  protection 
and  safety,  or  support,  of  a  cestui  que  trust  who  is  incapable  of 
taking  care  of  himself,  but  the  more  prudent  course  is  to  apply 
to  the  Court  (a). 

25.  If  a  legacy  be  left  to  an  infant,  and  the  Court,  upon  appli- 
cation, would,  from  the  inability  of  the  parent  to  support  his 
child,  order  maintenance  out  of  the  interest,  the  trustee,  should 
he  make  advances  for  that  purpose  without  suit,  would  be 
allowed  them  in  his  account  (h).  In  the  case  of  Andrews  v. 
Partington  (c).  Lord  Thurlow  refused  to  indemnify  the  trustee ; 
but  the  authority  of  that  decision  has  been  repeatedly  denied, 
and  may  be  considered  as  overruled  (c^).  And  the  maintenance 
of  each  year  need  not  be  confined  to  the  interest  of  that  year, 
but  the  trustee  will  be  allowed  in  his  accounts  to  set  off  the 
gross  amount  of  the  maintenance  against  the  gross  amount  of  the 
interest  (e). 

[Now  by  the  43rd  sect,  of  the  Conveyancing  and  Law  of 
Property  Act,  1881  (/),  it  is  provided  as  follows: — 

(1)  "Where  any  property  is  held  by  trustees  (gr)  in  trust  for 
an  infant,  either  for  life,  or  for  any  greater  interest,  and  whether 
absolutely,  or  contingently  on  his  attaining  the  age  of  twenty- 
one  years,  or  on  the  occurrence  of  any  event  before  his  attaining 
that  age,  the  trustees  may  at  their  sole  discretion  pay  to  the 
infant's  parent  or  guardian,  if  any,  or  otherwise  apply  for  or 
towards  the  infant's  maintenance,  education,  or  benefit  the 
income  of  that  property,  or  any  part  thereof,  whether  there  is 


the  whole  personal  estate  of  a  testator, 
it  seems  clear  that  the  executor  can- 
not affect  the  legatee's  right  to  the 
entire  annuity  by  any  appropriation  ; 
Williams  on  Executors,  9th  ed.  p.  1259. 
Where  an  annuity  is  payable  out  of 
the  clear  residuary  estate  of  a  testator, 
the  Court  has  jurisdiction,  notwith- 
standing the  opposition  of  the  an- 
nuitant, to  set  apart  a  sufficient 
sum  to  answer  the  annuity,  and 
pay  the  balance  to  the  residuary 
legatees  ;  Harbin  v.  Masterman,  (1896) 
1  Ch.  (C.A.)  351.] 

(a)  Duncomhe  v.  NeUon,  9  Beav.  211; 
and  see  Chester  v.  Rolf,  4  De  G.  M.  & 
G.  798,  and  cases  there  cited  ;  [and 
Simpson  on  Infants,  2nd  ed.  p.  261]. 

(6)  Sisson  V.  Shaw,  9  Ves.  285  ; 
Prince  v.  Hine,  26  Beav.  634  ;  [and 
for  a  consideration  of  the  rules  by 
which  the  Court  is  guided  in  grant- 
ing maintenance  to  infants  under  its 


inherent  jurisdiction,  see  Simpson  on 
Infants,  2nd  ed.  pp.  261,  et  seq.\ 

(c)  3  B.  C.  C.  60. 

(d)  See  Sisson  v.  SImw,  9  Ves.  288  ; 
Maberly  v.  Turton,  14  Ves.  499 ;  Lee 
V.  Brown,  4  Ves.  369  ;  Ex  parte  Dar- 
lington, 1  B.  &  B.  241  ;  Gotham  v. 
West,  1  Beav.  381. 

(e)  Oarmichael  v.  Wilson,  3  Moll. 
79  ;  Edwards  v.  Grove,  2  De  G.  F.  & 
J.  210  ;  [and  see  Be  Wise,  (1896)  1 
Ch.  281]. 

[(/)  44  &  45  Vict.  c.  41.] 

llg)  Where  residue  is  bequeathed  to 
an  infant,  theexecutor,  whentheestate 
is  cleared  and  the  residue  ascertained, 
becomes  trustee  for  the  infant  within 
the  meaning  of  the  section  ;  Re  Smith, 
42  Ch.  D.  302  ;  an  administrator  cum 
testamento  annexe  may  be  a  "  trustee  " 
within  the  meaning  of  this  section ; 
Be  Adams,  (1906)  W.  N.  220.] 


CH.  XXIV.  S.  1]  GENERAL   POWERS   OP    TRUSTEES  725 

any  other  fund  applicable  to  the  same  purpose,  or  any  person 
bound  by  law  to  provide  for  the  infant's  maintenance  or 
education,  or  not. 

(2)  "The  trustees  shall  accumulate  all  the  residue  of  that 
income  in  the  way  of  compound  interest,  by  investing  the  same 
and  the  resulting  income  thereof  from  time  to  time  on  securities 
on  which  they  are  by  the  settlement,  if  any,  or  by  law, 
authorised  to  invest  trust  money,  and  shall  hold  those  accumu- 
lations for  the  benefit  of  the  person  who  ultimately  becomes 
entitled  to  the  property  from  which  the  same  arise  {a) ;  but  so  that 
the  trustees  may  at  any  time,  if  they  think  fit,  apply  those 
accumulations  or  any  part  thereof,  as  if  the  same  were  income 
arising  in  the  then  current  year. 

(3)  "This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument  under  which  the 
interest  of  the  infant  arises,  and  shall  have  effect  subject  to  the 
terms  of  that  instrument  and  to  the  provisions  therein  contained. 

(4)  "This  section  applies  whether  that  instrument  comes  into 

operation  before  or  after  the  commencement  of  this  Act."     The 

Act  (V)  repeals  the  corresponding  section   of  Lord  Cranworth's  [I'or<i  Cran- 
.    ,)!       ^  ^  ^  worth's  Act.] 

Act  (c). 

26.  Upon  the  construction  of  the  enactment  of  1881,  as  of  that  [Construction  of 

,  .   ,      .      .  ,       .  1  .  .  ,.     T  „^      1        1  ^'^^^  attended 

for  which  it  is  substituted,  various  questions  of  difticulty  have  with  diflSculty.] 

arisen.     The   consideration  which   first  presents   itself  is  as  to 

the  circumstances   under   which   trustees   can   be   said    to   hold 

property  in  trust  for  an  infant  in  the  manner  indicated  in  the 

section. 

27.  The  corresponding  section  in  Lord  Cranworth's  Act,  the  [J°<=?"«  ?*■  f i" 

.     .  '  absolute  in  form 

wording  of  which  was  very  similar,  was  held  to  be  confined  to  but  liable  to  be 

cases  of  absolute  and  contingent  gifts,  and  not  to  apply  to  the   ^  "*  ^  "-' 

case  of  a  gift  absolute  in   the  first  instance,  but  liable  to   be 

defeated  in  the  event  of  the  legatee  not  attaining  twenty-one. 

In  such  a  case  the  accumulations  of  income  were  held  to  belong 

to  the  infant's  estate,  notwithstanding  his  death  under  age  {d). 

It  may  be  doubted  whether  that  case  was  not  intended  to  be 

covered  by  the  enactment,  but  it  does  not  fall  within  the  strict 

letter  of  it,  and  it  would  seem  that  no  distinction  can  be  drawn 

in  this  respect  between  the  language  of  the  corresponding  sections 

in  Lord  Cranworth's  Act  and  the  Conveyancing  Act  of  1881. 

[{a)  As   to  the  meaning  of  these  [(c)  23  &  24  Vict.  c.  145,  s.  26.] 

words  see  Re  Scott,  referred  to  post,  [(d)  Re  Buckley's  Trusts,  22  CE.  D. 

p.  729.]  .583.] 

[(6)  See  s.  71.] 
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28.  Where  the  infant  was  entitled  contingently  on  his  attain- 
ing twenty-one,  or  on  some  event  before  his  attaining  that  age, 
to  a  legacy  carrying  interest  in  the  meantime,  the  power  of 
maintenance  in  Lord  Cranworth's  Act  applied  (a),  as  does  also 
the  power  under  th% Conveyancing  Act;  but  where  a  further  con- 
tingency is  involved  in  the  gift,  as,  in  addition  to  attaining 
twenty-one,  the  contingency  of  surviving  a  particular  person,  the 
case  does  not  come  within  either  of  the  enactments,  and  neither 
the  trustees  nor  the  Court  can  apply  the  income  for  maintenance, 
and  there  is  no  obligation  to  accumulate  (&). 

29.  Another  question  which  arises  is,  whether,  under  sect.  43 
of  the  Conveyancing  Act,  an  infant  is  entitled  to  maintenance  out 
of  the  income  of  property  to  which  he  is  entitled  contingently  on 
his  attaining  twenty-one,  in  a  case  where,  independently  of  the 
section,  he  could  never  have  become  entitled  to  such  income ;  as 
for  instance  in  the  case  of  a  pecuniary  legacy,  given  by  a  person 
not  the  parent  or  in  loco  parentis,  to  an  infant  contingently  on 
his  attaining  twenty-one.  By  Lord  Cranworth's  Act,  where  an 
infant  was  contingently  entitled  to  property,  the  trustees  were 
empowered  to  apply  towards  his  maintenance  and  education 
"the  whole  or  any  part  of  the  income  to  which  such  infant 
might  be  entitled  in  respect  of  such  property  " ;  and  it  was  held 
in  Be  George  (c),  that  .this  power  did  not  extend  to  the  case  of 
a  contingent  pecuniary  legacy  not  carrying  interest  until  the 
time  of  payment.  In  this  state  of  the  law,  the  Conveyancing 
and  Law  of  Property  Act,  1881,  was  passed,  and  sect.  43  omitted 
the  words,  "to  which  such  infant  might  be  entitled  in  respect 
of  such  property,"  but  notwithstanding  the  variation  in  the 
language  of  the  Act  of  1881,  it  has  been  held  by  the  Court  of 
Appeal,  af&rming  Kay,  J.,  that  the  section  does  not  apply  to  the 
case  of  a  pecuniary  legacy  given  by  a  person  not  a  parent  or  in 
loco  parentis  to  an  infant  contingently  on  his  attaining  twenty- 
one,  followed  by  a  residuary  gift.  Cotton,  L.J.,  was  of  opinion 
that  there  is  in  such  a  case  no  property  held  in  trust  for  an 
infant  within  the  meaning  of  the  section,  until  the  time  arrives 
for  severing  the  legacy  from  the  residue,  i.e.  until  the  infant 
attains  twenty-one ;  while  Fry,  L.J.,  though  expressing  his 
assent  to  this  view,  preferred  to  rest  his  judgment  on  the  ground 

to  enable  ttem  in  their  discretion  to 


[(a)  Re  Cotton,  1  Ch.  D.  232.] 
[(6)  Be  Judkin's  Trusts,  25  Ch.  D. 
743  ;  see  Tuthill  v.  TutUll,  (1902)  1 
I.  B.  429,  where  the  Court  appointed 
the  trustees  to  be  trustees  for  the 
purposes  of  s.  42  {v.  sup.  p.  716),  so  as 


apply  the  share  of  income  and  ac- 
cumulations of  their  infant  cestui  que 
trust  for  his  benefit.] 
[(c)  5  Ch.  D.  (C.A.)  837.] 
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that  the  gift  of  residue  which,  independently  of  the  section, 
carries  the  income  accruing  during  the  minority  to  the  residuary 
legatee,  is  a  sufficient  expression  of  a  contrary  intention  within 
sub-sect.  3,  to  take  the  case  out  of  the  Act  (a). 

From  this  and  subsequent  decisions,  it  appears  that  in  considering  [Effect  of  the 
whether  the  section  is  applicable  where  a  legacy  is  contingent,  it  ''^<=™'^  decisions.] 
is  necessary  to  ascertain  in  the  first  instance,  upon  the  construction 
of  the  will  (h),  whether  the  infant,  on  the  happening  of  the  event, 
will  become  entitled  to  the  interim  income  as  well  as  to  the  capital. 
If  he  will  not,  then  the  section  has  no  application.  If  he  will, 
then  by  what  has  been  described  by  the  late  Lord  Justice  Kay  as 
"very  arbitrary  legislation"  (c),  income  to  which  the  infant  may 
in  event  never  become  entitled  is  made  by  the  section  appli- 
cable for  his  maintenance.  Upon  the  question  of  construction,  it 
appears  to  be  well  settled,  that  where  a  legacy  is  given,  by  one 
who  is  not  in  loco  parentis,  to  an  infant  simpliciter  on  the  happening 
of  a  contingent  event,  the  interim  income  accruing  before  the 
event  happens  does  not  pass  (d),  but  that  v/^here  the  donor  is  in 
loco  parentis  to  the  infant,  or  the  subject  matter  of  the  gift  is 
residue  (e),  or  is  severed  from  the  general  estate  for  the  benefit  of 
the  legatee,  the  income,  on  the  happening  of  the  event,  passes  with 
the  capital,  and  the  section  is  accordingly  applicable  (/).  Such 
a  severance  is  deemed  to  have  taken  place  wherever  a  fund  is 
directed  to  be  invested  and  held  by  trustees  on  certain  trusts,  or 
is  otherwise  set  apart  for  the  benefit  of  the  infant  legatee  (g),  but 
where  trustees  were  directed  to  "  raise  and  pay  ''  the  legacies  at  a 
particular  time,  and  upon  the  construction  of  the  will  it  appeared 
that  the  direction  was  given  for  convenience  of  administration 
rather  than  the  benefit  of  the  legatees,  it  was  held  that  there  was 
no  such  severance  Qi).  Though  a  legacy  to  an  infant  contingently 
on  his  attaining  twenty-one  bears  interest  from  the  testator's  death, 
it  is  none  the  less  contingent,  and  if  the  infant  dies  under  twenty- 
one,  the  surplus  income  not  applied  for  his  maintenance  does  not 
pass  to  his  representatives  {i). 

[{a)  Re  Dickson,  28  Ch.  D.  291,  297  ;  Cas.  656  ;  1  H.  &  M.  376  ;  Re  Holford, 

affirmed  29  Ch.  D.  (C.A.)  331.]  (ubi  sup.).] 

[(5)  Re  Holford,  (1894)  3  Ch.  (C.A.)  [(f)  Re  Woodin,  (1895)  2  Ch.  (C.A.) 

30,  49.]  309  ;  Kidman  v.  Kidman,  40  L.J.  Ch. 

[(c)  Re  Holford,  (1894)  3  Ch.  (C.A.)  358  ;  Re  Medlock,  55  L.  J.  Ch.  738  ;  54 

30,  52.]  L.  T.  828  ;  Johnson  v.  O'Neil,  3  L.  R. 

[{d)  See  JJe  Clements,  (1894)  1  Ch.  Ir.  476  ;  iie  OZemewis,  (1894)  1  Ch.  665.] 

665,  669  ;   Re  Woodin,  (1895)  2  Ch.  {{g)  Re  Woodin,  (1895)  2  Ch.  (C.A.) 

(C.A.)  309,  316,  and  cases  there  re-  309,  317.] 

ferred  to.]  UK)  Re  Inman,  (1893)  3  Ch.  518.] 

[(e)  Genery  v.  Fitzgerald,  Jac.  468  ;  [(i)  Be  Bowlby,  (1904)  2  Ch.  (C.A.) 

Earl  of  Bective  v.  Hodgson,  10  H.  L.  685.] 
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Where  there  was  a  gift  of  residuary  personal  estate  among  a 

class  of  persons  contingently  on  their  attaining  twenty-one,  it  was 

held  by  North,  J.,  on  the  authority  of  a  decision   very  briefly 

reported  (a),  that  the  whole  income  belonged  exclusively  to  those 

members  of  the  class  who  had  attained  that  age   at  the  time 

when  it  accrued,  and  that  therefore  there  was  no  scope  for  the 

application  of  the  section  (b),  but  this  decision  was  questioned  (c), 

and  has  now  been  overruled  by  the  Court  of  Appeal,  and  it  has 

been  held  that  in  such  a  case,  the  members  of  the  class  as  they 

respectively  attain  twenty-one  take  the  income  of  their  respective 

shares,  and  that  the  income  of  the  shares  of  those  who  from  time 

to  time  are  infants  is  applicable  for  their  maintenance  under  the 

section  (d). 

[Where  property       39.  The  section  of  the  Conveyancing  Act  gives  rise  to  this 

held  for  an  infant  ,       ,  .  ,  , .  , 

for  life.]  further  question;  the  power  applies  to   the   case  of  "property 

held  in  trust  for  an  infant  for  life,"  but  the  surplus  accumulations 

are  to  be  held  "for  the  benefit  of  the  person  who  ultimately 

becomes  entitled  to  the  jproverty  from  which  the  same  arise  "  (e). 

It  has  been  thought  to  be  difficult  (/),  without  construing  the 

word  "  property  "  in  different  senses  in  the  same  section,  to  attach 

any  other  meaning  to  these  words  than  that  the  accumulations 

are  to  be  added  to  and  go  with  the  corpus  of  the  property,  a 

construction  which  would  have  the  effect  of  depriving  an  infant, 

who  has  an  absolute  life  interest,  of  the  income  accrued  during 

his  minority,  and  not  required  for  his  maintenance. 

However,  in  a  case  {g)  where  an  infant  was   tenant  for  life 

of  a  share  of   residue,  North,  J.,   relying  on  the  authority    of 

Re  Buckley's  Trusts  (h),  held  that  on  attaining  her  majority  the 

infant  became   absolutely  entitled  to   the  accumulations  of  the 

past  income  of  her  share,  and  observed  that  he  was  by  no  means 

satisfied    that   the   expression    "the    property  from    which  the 

accumulations  arise,"  did  not  refer  to  the  income   from   which 

[{a) Furneauxv.Bucher,'W.'N. (1891)  Buckley's  Trusts,  22  Ch.  D.  583,  where 

135.    lnReWoodin,(18Qb}2Ch.(C.A.)  Fry,  J.,  observed  that  if  he  were  to 

309,  318,   Kay,   L.  J.,   expressed   the  extend  that  Act  to  a  defeasible  legacy 

hope  that  this  case  would  not  be  cited  he  should  deprive  a  person  defeasibly 

again  as  an  authority  for  anything.]  entitled  to  the  principal,  of  the  interest 

[(b)  Re  Jeffery,  (1891)  1   Ch.  671 ;  he  would  otherwise  be  entitled  to.] 

Be  Adams,  (1893)  1  Ch.  329.1  [(f)  The  difficulty  may  have  arisen 

[(c)  Re  Burton,  (1892)  2  Cli.  38.]  from  the  languageof  Lord  Cran worth's 


[(d)  Re  Holford,  (1894)  3  Ch.  (C.A.)  Act  (which  did  not  apply  to  a  life 

30  ;  and  see  Be  Jeffery,  (1895)  2  Ch.  interest),  having  been  copied  without 

577.]  the  appropriate  modification,  and  see 

[(e)  Similar  words  occur  in  Lord  iJeifitmp/irc)/s,(1893)3Ch.(C.A.)l,8.] 

Cranworth's  Act,  and  their  occurrence  [(g)  Re  Wells,  43  Ch.  D.  281.] 

formed  a  ground  for  the  decision  in  Be  [(h)  22  Ch.  D.  583,] 
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the  accumulations  had  arisen,  that  it  was  not  necessary  to  say 
that  "property"  meant  capital  exclusively  (a),  and  that  "the 
object  of  the  Conveyancing  Act  was  to  shorten  and  simplify 
conveyances,  and  it  was  not  intended  to  alter  the  devolution 
of  property  " ;  but  in  a  recent  case  in  the  Court  of  Appeal,  where 
there  was  a  similar  gift  of  an  immediate  vested  life  interest  in  a 
share  of  residue,  the  Court,  while  leaving  the  point  of  construction 
suggested  by  North,  J.,  open  until  the  necessity  for  deciding  it 
arose,  and  acquiescing  in  the  view  that  the  statutory  provision 
was  not  intended  to  alter  the  rights  of  the  infant,  preferred  to  base 
their  decision  on  the  ground  that  the  terms  of  the  gift  showed 
such  a  contrary  intention  within  sub-sect.  3  of  sect.  43  as  to 
preclude  any  conversion  of  the  income  given  to  the  infant  into 
capital  (b).  In  the  most  recent  case  on  the  subject  it  was 
held  that  the  words  of  sub-section  2  are  to  be  construed  as 
equivalent  to  "shall  hold  those  accumulations  for  the  benefit  of 
the  person  who  in  the  events  which  happen  becomes  entitled  to 
the  property  (namely  the  income)  from  the  accumulation  of  which 
the  accumulations  arise,"  and  therefore  a  daughter,  whose  share 
is  to  be  retained  on  trust  for  her  for  life,  and  afterwards  for  her 
children,  is  entitled  to  the  accumulations  of  income  existing  when 
her  share  becomes  vested  in  her  on  her  attaining  twenty-one  (c) ; 
but  this  decision  has  been  disapproved  by  the  Court  of  Appeal,  and 
it  has  been  held  that  these  words  mean  "  the  property  the  income 
arising  from  which  has  been  accumulated,"  so  that  if  the  contingent 
legacy  is  settled,  the  surplus  income  and  accumulations  thereof 
form  an  accretion  to  the  original  legacy,  and  the  tenant  for  life, 
on  the  happening  of  the  contingency,  is  entitled  only  to  the  interest 
during  his  life  arising  from  the  aggregate  amount  (d). 

31.  The   opinion   has   been   expressed   that  under   the   recent  [Past  main- 
enactment  trustees   have   a   discretionary   power  to   apply  past  *^°°'"'^' 
accumulations  of  income  in  payment  for  past  maintenance  (e). 

32.  A  direction  to  trustees  to  accumulate  the  income  of  the  [Contrary 
shares  of  children  who  are  entitled  contingently  on  their  attain- 
ing twenty -one,  or  being   daughters   on  attaining   that  age  or 

[(a)    The    suggested    construction  had  arisen.] 
seems  to  be  not    inconsistent  with  [(6)  Be  Htimphreys,  (1893)  3  Ch. 

the    natural    import    of    the    words  (C.A.)  1.] 

"property,"  "income,"  and  "accumu-  [(c)  Re  Scott,  (1902)  1  Ch.  918,] 

lations,"  and   would,  if  it  could  be  [(d)  Be  Bowlby,  (1904)  2  Ch.  (C.A;) 

adopted,  make  the  section   easy   of  685.] 

application,  inasmuch  as  the  accu-  [(e)  Be  Pitt's  Settlertient,  W.  N.  1884, 
mulations  would  simply  follow  the  p.  225  ;  but  see  S.  0.  lb.  p.  242,  show- 
destination,  whatever  it  might  be,  of  ing  that  the  question  did  not  in  fact 
the  unspent  income  from  which  they  arise.] 
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marrying,  and  to  pay  the  same  to  them  as  and  when  their  pre- 
sumptive shares  become  payable,  is  not  the  expression  of  a 
contrary  intention  within  sub-sect.  3  of  sect.  43  (a). 

[Concurrent  33    jt  jg  ^q  ^g  observed  that  cases  may  easily  arise  in  which 

powers  under  the    ,  -,-,■,■  .  .  ,  , 

recent  Act.]         the  trustees  would  be  m  a  position  to  exercise  either  the  powers 

of  sect.  42,  or  those  of  sect.  43  of  the  Conveyancing  Act,  as  for 
instance  if  under  an  instrument  coming  into  operation  since  the 
31st  December,  1881,  real  estate  were  vested  in  them  in  trust  for 
an  infant  for  life,  and  the  trustees  had  a  power  of  sale  or  of 
consenting  to  the  exercise  of  a  power  of  sale. 

Having  regard  to  the  recent  decisions,  it  is  not  certain  that  any 
case  can  arise  in  which  the  ultimate  destination  of  accumulations 
of  income  under  the  two  sections  would  be  different,  but  sect.  42 
contains  provisions  applicable  to  the  case  of  a  female  infant 
who  marries  while  an  infant,  which  are  not  to  be  found  in 
sect.  43.  It  is  conceived  that  wherever  the  infant  is  bene- 
ficially entitled  to  the  possession  of  land,  the  income  of  which  is 
received  by  the  trustees,  they  will  be  treated  as  having  entered 
into  possession  under  sect.  42,  but  that  other  cases,  where  the 
trustees  merely  receive  the  income  as  legal  owners,  and  are  not 
called  upon  to  exercise  any  of  the  powers  of  sect.  42,  must  be 
regarded  as  governed  by  sect.  43.] 

Maintenance  out       34.   "Where  the  amount  of  an  infant's  legacy  is  inconsiderable,  as 

of  principal.  -,    m     1  o     ^ 

lOOt.,  the  Court  would,  in  the  absence  of  other  means,  direct  main- 
tenance t'o  the  child  out  of  the  principal  itself  (6);  the  executor 
therefore,  who,  under  similar  circumstances,  but  without  the 
authority  of  the  Court,  breaks  in  upon  the  capital,  would  not  be 
liable,  on  the  cestui  que  trust's  coming  of  age,  to  account  for  the 

[(a)  Re  Thatcher's  Trusts,  26  Ch.  D.  thatwhere  a  judgmentcan  be  obtained 

426  ;  and  see  King  Harman  v.  Cayley,  agaiiist  an  infant  for  necessaries,  the 

(1899)  1  I.  E.  39.]  Court  can  charge  his  real  estate  with 

(6)  Ex  parte  Green,  1  J.  &  W.  253  ;  the  amount  so  recoverable  ;    and  in 

Ex  parte  Chamhers,  1  E.  &  M.  577  ;  Re  Hamilton.,  31  Ch.  D.  (C.  A.)  291,  the 

Ex  parte  Swift,  lb.   575  ;    Re  Mary  Court  of  Appeal  held  that  there  was 

England,  lb.  499  ;  Harvey  v.  Harvey,  no  jurisdiction  to  charge  maintenance 

2  P.  W.  21  ;  Ex  parte  Hays,  3  De  G.  on  a  reversionary  estate  tail,  inasmuch 

&  Sm.  485.     [In  Be  Hoioarth,  8  L.  E.  as  such  an  estatecouldnot  be  delivered 

Ch.  App.  415,  the  Lords  Justices  held  in  execution,  and  the  principle  of  Re 

that  the   Court  had  jurisdiction  to  Howarth  did  not  apply  to  it ;  and  a 

order  maintenance,  where  there  were  similar  view  was  also  taken  in  Gadman 

no  other  means,  out  of  the  corpus  of  v.  Gadman,  33  Ch.  D.  (C.A.)  397,  where 

an  infant's  freehold  estate  ;  and  in  De  it  was  doubted  whether  the  Court  was 

Witte   V.   Palin,   14   L.   E.   Eq.    251,  warranted  in  making  the  order  which 

V.  C.  Malins  allowed  maintenance  to  was  made  in  Re  Howarth  ;  and  these 

be  raised  by  a  charge  on  reversionary  cases  have  recently  been  followed  ; 

property  ;    but  the    decision   in   Re  Re  Hamhrough,  (1909)  2  Ch.  621.] 
Howarth  was  rested  upon  the  ground 
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expenditure  (a).  But  where  payments  of  this  kind,  which  were 
not  strictly  authorised,  were  made  by  executors  or  trustees,  and 
the  propriety  of  them  was  questioned  in  a  suit,  and  there  was  a 
deficiency  of  assets,  the  costs  of  suit  had  priority  over  the  allow- 
ances to  the  executors  or  trustees  (b).  Where  the  legacy  was  not 
more  than  3001.,  Sir  W.  Grant  determined  that  the  trustee  had 
exceeded  his  duty,  and  said  his  impression  was  that  the  rule  had 
been  never  to  permit  trustees  of  their  own  authority  to  break 
in  upon  the  capital  (c) ;  but  the  case  of  Barlow  v.  Grant,  which 
is  clearly  to  the  contrary,  must  have  escaped  his  Honour's  recol- 
lection (d).  The  general  rule  is,  however,  not  to  break  into  capital 
for  maintenance,  and  where  the  legacy  is  considerable,  as  1000^., 
or  the  like,  as  the  Court  itself  would  most  probably  not  order  the 
application  of  part  of  the  principal,  the  trustee  would  not  be  safe 
in  exceeding  of  his  own  authority  the  amount  of  the  interest  (e). 

35.  Where  the  father  of  an  infant  is  alive,  trustees  should,  in  Maintenance 
granting  maintenance,  bear  in  mind  that  the  Court  never  allows  ^^"^  father 
a  father  maintenance  out  of  his  children's  property  without  a 
previous  inquiry  as  to  his  ability  to  maintain  them  himself  (/). 
The  term  ability,  however,  is  relative  to  the  position  of  the  father 
and  children ;  and  maintenance  has  been  allowed  to  a  father  who 
had  6000Z.  a  year  (g).  And  an  express  declaration  in  the  instru- 
ment of  trust,  or  a  previous  contract,  as  in  the  case  of  a  marriage 
settlement  to  which  the  father  is  a  party,  may  confer  on  the 
father  a  right  to  have  maintenance  for  his  children  out  of  the 
settlement  funds  (h).  But  the  decisions  in  this  respect  have  gone 
as  far  as  can  be  justified  upon  principle  (i). 

[In  exercising  their  discretion  trustees  should  consider  what  is 
most  for  the  benefit  of  the  infant,  and  they  should  not  be  deterred 
from  doing  what  is  for  the  infant's  benefit,  because  it  is  also  a 

(a)  Barlow  v.  Grant,  1  Vern.  255  ;  (<;)  Jervoise  v.  Silk,  1  G.  Coop.  52  ; 

Carmichael  v.    Wilson,   3   Moll.   79  ;  JEx  parte  Williams,  2  Coll.  740 ;  Cul- 

Bridge  v.  Brovm,  2  Y.  &  C.  C.  C.  181,  iertson  v.  Wood,  5  I.  E.  Eq.  23,  see  41. 

189.  (h)  Mimdy  v.  Lord  Howe,  4  B.  C.  C. 

(6)   Robinson   v.    Killey,   30  Beav.  223  ;  Meacher  v.  Young,  2  M.  &  K. 

520.  490  ;  Stocken  v.  Stocken,  4  Sim.  152  ; 

(c)  Walker  v.  Wetherell,  6  Ves.  473.  2   M.  &  K.   489  ;    4   M.   &   Cr.  95  ; 

(d)  See  also  Prince  \.  Hine,  26  Beav.  White  v.  Orane,  18  Beav.  571  ;  Ran- 
636.  some  v.  Burgess,    3   L.    R.   Eq.  773  ; 

(e)  Barlow  v.  Grant,  1  Vern.  255,  Newton  v.  Gurzon,  16  L.  T.  N.S.  696  ; 
per  hold  Gmldioii  ;  Davies  V.  Austen,  [Malcolmson  v.  Malcolmson,  17  L.  R. 
1  Ves.  jun.  247  ;  S.  G.   3  B.   C.   C.  Ir.  69]. 

178;    Beasley  v.  Magrath,  2  Sch.  &  (i)  Thompson  v.  Griffin,  Cr.  &  Ph. 

Lef.  35.  321,  per  Lord  Cottenham  ;  [Wilson  v. 

(/)  See  23  &  24  Vict.  c.  145,  s.  26  ;  Turner,  22  Ch.  D.  (C.A.)  521 ;]  and  see 

[since  repealed,  and  its  place  supplied  Re  Kerrison's  Trusts,  12  L.  E.  Eq.  422, 

by  the   Conveyancing  Act,  1881  (44  the  case  of  a  voluntary  settlement. 
&  45  Vict.  c.  41),  s.  43]. 
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After  death  of 
father. 


[Where  accumu- 
lation directed.] 


benefit  to  the  father,  though  on  the  other  hand  they  must  not 
act  with  a  view  to  the  father's  benefit  apart  from  that  of  the 
infant  (a). 

Where  there  was  a  power  of  maintenance  in  the  usual  form  in 
the  discretion  of  the  trustees,  and  the  trustees,  without  exercising 
any  discretion  in  the  matter,  paid  the  whole  income  to  the  father 
of  the  infant,  it  was  held  that  the  father's  estate  must  account  for 
the  income  received  by  him  (b). 

Where  the  father  had  borrowed  money  to  enable  him  to  keep 
his  infant  children  at  school,  and  was  unable  to  repay  the  debt, 
the  Court  allowed  him  to  be  recouped  the  amount  so  borrowed 
as  an  allowance  for  past  maintenance  (c).] 

36.  It  was  formerly  much  doubted  whether  after  the  death  of 
the  father  maintenance  should  be  granted  to  the  mother,  so  long 
as  she  continued  a  widow,  without  an  inquiry  as  to  her  ability  (d). 
But  it  was  ruled  that  vjhere  she  had  married  again  there  should 
be  no  inquiry  as  to  ability,  the  second  husband  being,  it 
was  said,  under  no  liability  to  maintain  his  wife's  children  (e). 
It  has  been  since  settled  that  no  inquiry  as  to  the  mother's 
ability  will  be  directed  even  during  her  widowhood  (/) ;  and 
as  a  widow  is  undoubtedly  liable  at  law  to  maintain  her 
children  (g),  the  direction  of  the  inquiry  cannot  be  regarded 
as  depending  upon  the  legal  liability.  It  would  seem  to 
follow  that  the  enactment  rendering  a  husband  liable  to 
maintain  his  wife's  children  by  a  former  marriage  (h)  ought 
not  to  make  (and  it  is  believed  that  it  has  not  in  fact  made) 
any  alteration  in  the  practice  of  the  Court  of  granting  main- 
tenance where '  the  mother  has  married  again,  without  any 
inquiry  as  to  ability. 

[37.  Where  a  testator  left  property  to  the  value  of  10,000^.  a 
year  to  be  accumulated  for  twenty-one  years,  and  directed  that 
the  accumulations  should  be  laid  out  in  the  purchase  of  lands 
which,  after  the  expiration  of  the  twenty-one  years,  were  to  be 
held  for  A.  for  life,  and  after  his  death  for  his  sons  in  strict 
settlement,  and  A.'s  income  was   insufficient  to  enable  him  to 

[(a)  Be  Lofthouse,  29  Ch.  D.  (C.A.) 
921   932  1 

[(6)  misonv.  Turner,'22Ch.T). (C.A.) 
521  ;  and  see  Be  Byrant,  (1894)  1  Ch. 
324.] 

[(c)  Davey  v.  Ward,  7  Ch.  D.  754.] 

(d)  As  to  the  mother's  right  to  be 
recouped  for  past  maintenance  of  a 
child,  see  Be  Cottrell's  Estate,  12  L.  R. 
Eq.  566. 


(e)  Billingsly  v.  Critcliet,  1  B.  C.  C. 
268. 

(/)  Douglas  v.  Andrews,  12  Beav. 
310  ;  and  see  the  note,  p.  311. 

{g)  Poor  Relief  Act,  1601  (43  Eliz. 
c.  2),  s.  6  ;  Poor  Law  Amendment  Act, 
1834  (4  &  5  W.  4.  c.  76),  s.  56. 

(/i)  4  &  5  W.  4.  c.  76,  sect. 
57. 


CH.  XXIV.  S.  1]  GENERAL    POWEES    OF    TRUSTEES  733 

bring  up  and  educate  his  infant  sons  in  a  manner  suitable  to 
their  prospective  positions  in  life,  V.C.  Malins  allowed  him  2700^. 
a  year  out  of  the  income  of  the  property,  with  liberty  to  apply  for 
an  increased  allowance,  if  necessary,  when  the  children  grew 
older  (ft) ;  and  this  decision  was  followed  by  Pearson,  J.  (b).  But 
in  a  case  in  Ireland  where  the  circumstances  were  similar,  the 
Court  refused  to  follow  the  decision  of  V.C.  Malins,  and  held  that 
where  there  is  an  imperative  trust  to  accumulate,  it  is  the  duty  of 
the  Court  to  carry  out  the  testator's  intention,  and  that  the  Court 
has  no  discretion  to  allow  maintenance  out  of  the  income  (c). 

A  direction  by  a  testator  that  a  specified  yearly  sum  shall  be 
allowed  for  the  maintenance  and  education  of  an  infant  tenant 
in  tail,  and  that  surplus  income  shall  be  accumulated,  is  not 
necessarily  to  be  taken  as  excluding  an  intention  that  the  estate 
should  be  kept  up  and  the  infant  maintained  suitably  to  his 
position,  and,  the  estate  being  considerable,  a  yearly  sum  very 
much  larger  than  the  specified  sum  may  be  allowed  for  keeping 
up  the  estate  and  maintenance  of  the  infant  (d). 

38.  Where  an  accumulation  has  been  directed  by  a  testator,  [interests  of 

and  the  Court  allows  maintenance  out  of  the  accumulations,  the  **'"!'^  S^jH**^ 

protected.] 

order  should  be  framed  so  as  to  protect  the  interests  of  third 
parties,  by  directing  the  interests  of  the  infants  in  any  legacy 
or  share  of  residue  to  be  held  as  a  security  for  recouping  any 
diminution  in  the  accumulations  («). 

Where  an  infant  was  entitled,  contingently  on  her  attaining 
twenty-one  or  marrying,  to  a  large  property,  the  Court  sanctioned 
a  scheme  for  providing  for  her  past  and  future  maintenance,  by 
effecting  a  policy  of  assurance  payable  on  her  death  before  either 
attaining  twenty-one  or  marrying  under  that  age,  and  mortgaging 
the  policy  and  charging  the  infant's  contingent  interest  to  secure 
the  necessary  advances  and  compound  interest,  but  it  was  ex- 
pressly provided  that  the  interest  of  any  person  other  than  the 
infant  was  not  to  be  affected  (/).] 

[(a)  Havelock  v.  Haveloeh,  17  Ch.  D.  Ud)  Re  Walher,  (1901)  1  Gh.  879.] 

807  ;  and  see  Bennett  v.  Wyndham,  23  [(c)  Re  Colgan,  19  Ch.  D.  305  ;  see 

Beav.  521 ;  and  S.  0.  4  De  G.  F.  &  J.  this  case,  and  Re  Arbuckle,  2  Set.  on 

259.]  "  Dec.  6th  ed.  1002,  for  form  of  order 

[(6)  Re  Collins,  32  Ch.  D.  229.]  providing  for  the  recoupment.] 
[(c)  Kemmis  v.  Kemmis,  13  L.  R.  [(/)  Re  Bruce,  30  W.  R.  922  ;  and 

Ir.  372;   affirmed  15  L.   R.  Ir.  90;  see  i?e  Tareracr,  53  L.  J.  N.S.  Ch.  1108  ; 

following  Shaw  v.   M'Mahon,   8   Ir.  51  L.  T.  N.S.  507,  as  to  adopting  a 

Eq.  R,  584  ;  and  see  Re  Smeed,  54  similar  course  for  the  security  of  the 

L.  T.  N.S.  929;    Re  Alford,  32  Ch.  other  persons   interested   where    an 

D.    383 ;    King    Harman  v.    Cayley,  advance    is    required  for  an  infant 

(1899)  1  I.  R.  39.]  whose  interest  is  only  contingent.] 


734 


GENERAL   POWERS    OF  TRUSTEES 


[CH.  XXIV.  S.  1 


Advancement 
out  of  capital. 


Advancement 
when  there  is  a 
limitation  over. 


39.  A  part  of  the  capital  may  be  sunk  by  a  trustee  without 
the  direction  of  the  Court  for  the  advancement  of  a  child,  where 
the  same  sums  if  expended  for  TnainteTiaivce  would  not  have  been 
allowed  (a).  [But  as  an  "advancement"  is  merely  a  payment 
before  the  time  fixed  for  the  obtaining  of  an  absolute  interest  by 
the  beneficiary,  a  power  of  advancement  will  not,  in  the  absence 
of  express  words,  be  construed  to  authorise  an  advance  out  of 
corpus,  where  by  the  terms  of  the  instrument  the  beneficiary  can 
never  become  entitled  to  a  share  of  corpus  (&).] 

40.  A  trustee  cannot  apply  part  of  the  principal  towards 
the  advancement  of  the  child  where  the  legacy  is  subject  to  a 
limitation  over  in  favour  of  a  stranger,  for  in  such  a  case  the 
Court  itself  could  not  make  an  order  to  that  effect. 

Thus  in  Lee  v.  Brown  (c),  where  a  testatrix  gave  100^.  to 
trustees  upon  trust  to  apply  the  produce  to  the  maintenance  and 
education  of  A.  B.,  and  when  he  should  attain  twenty-one  to 
transfer  to  him  the  capital,  but  in  case  he  died  under  that  age 
the  testatrix  gave  the  legacy  to  his  brother,  and  sister  equally, 
Lord  Alvanley  said:  "It  certainly  was  not  competent  under  this 


{a)  Swinnock  v.  Grisp,  Freem.  78  ; 
Walker  v.  tVetherell,  6  Ves.  477  ;  and 
see  Ex  parte  M'Key,  1  B.  &  B.  405. 
[As  to  what  purposes  will  fall  under 
the  description  of  advancenaent,  see 
Boyd  V.  Boyd,  4  L.  K.  Eq.  305  ;  Boper- 
Gurzon  v.  Boper-Gurzon,  11  L.  E,.  Eq. 
452  ;  Be  Gwis  Settlement  Trusts,  W.  N. 
1876,  p.  79  ;  Taylor  v.  Taylor,  20  L.  E. 
Eq.  155  ;  Simpson  on  Infants,  2nd  ed. 
pp.  190,  191,  324  et  seq.]  In  Taylor  v. 
Taylor  an  advancement  by  way  of 
portion  was  said  to  be  something  given 
by  a  parent  to  establish  his  child  in 
life,  a  provision  for  him,  and  not 
a  casual  payment ;  [and  this  has  been 
followed  inBeScott,{1903)  1  Ch.  (C.A.) 
1,  see  ante,  p.  479].  Under  portions 
would  be  ranked  the  following,  viz. 
sums  advanced  on  marriage  (Lloyd  v. 
Gocker,  27  Beav.  643),  on  setting  up  a 
child  in  business  or  putting  him  into 
a  profession  ( Warr  v.  IVarr,  Free.  Ch. 
213;  Boper-Gurzon  v.  Boper-Gurzon, 
11  Eq.  452),  [paying  an  apprentice- 
ship fee  to  a  chartered  account- 
ant, Gurtis  V.  Gurtis,  (1901)  1  I.  R. 
374],  buying  the  goodwill  of  a  busi- 
ness, and  giving  stock  -  in  -  trade,  or 
supplying /itrfter  capital  for  carrying 
on  the  business  (Gilbert  v.  Wetherall,  2 
S.  &  St.  254 ;  Taylor  v.  Taylor,  20  L.  E. 
Eq.  155),  or  paying  the  entrance  fee  to 
an  Inn  of  Gourt  with  a  view  to  the  Bar 


(Boyd  V.  Boyd,  4  L.  E.  Eq.  305),  or  buy- 
ing a  commission  and  providing  the  out- 
fit(Taylor  v.  Taylor,  sup. ;  Boyd  v.  Boyd, 
sup.).  So  a  large  sum  given  to  a  child 
in  one  payment  might  be  presumed,  in 
the  absence  of  evidence,  to  be  an  ad- 
vancement by  way  of  portion.  But 
the  qualities  of  a  portion  would  not 
attach  to  stnall  sums  paid  by  a  father 
to  a  child,  whether  an  infant  or  adult 
(Morris  v.  Burroughs,  1  Atk.  403 ; 
Pusey  v.  Desbouverie,  3  P.  W.  317, 
note  (o)  ;  Be  Peacock's  Estate,  14  Eq. 
236 ;  Watson  v.  Watson,  33  Beav.  574), 
or  to  temporary  assistance  in  the  dis- 
charge of  his  debts,  or  to  payment  of 
his  travelling  expenses,  as  a  passage  to 
India,  or  to  the  payment  of  a/ee  to  a 
special  pleader  (Taylor  v.  Taylor,  sup.), 
which  would  come  rather  under  pre- 
liminary education  than  advancement. 
[But  in  the  case  of  Be  Blockley,  29 
Ch.  D.  250,  Pearson,  J.,  dissented 
from  the  view  that  a  sum  given  by  a 
father  to  his  son  to  enable  him  to  pay 
his  debts  could  not  be  treated  as  an 
advancement..  And  as  to  advances  by 
way  of  portion  under  the  Statute  of 
Distributions,  see  Simpson  on  Infants, 
2nd  ed.  p.  190.] 

[(b)  Be  Aldndge,  55  L.  T,  N.S.  554, 
556.] 

(c)  4  Ves.  362. 
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trust  to  the  executor,  nor  could  he,  if  he  had  applied,  have 
obtained  permission  from  this  Court,  to  advance  any  part  of  the 
capital  of  the  legacy  in  putting  the  child  out  in  the  world ;  for  if 
it  had  been  such  a  case  that  the  Court  would  have  authorised  the 
act  that  was  done,  I  desire  to  be  understood  that  it  would  be  con- 
sidered as  properly  done;  for  the  principle  is  now  established, 
that  if  an  executor  does  without  application  what  the  Court  would 
have  approved,  he  shall  not  be  called  to  account,  and  forced  to 
undo  that  merely  because  it  was  done  without  application  "  (a). 
But  where  an  infant  was  entitled  on  a  contingency,  and  at  a 
certain  time  which  had  not  arrived  there  was  a  power  of  advance- 
ment, and  the  trustee  took  upon  himself  the  risk  as  against  the 
person  entitled  if  the  contingency  did  not  happen,  and  applied 
part  of  the  capital  for  the  advancement  of  the  infant,  he  was 
allowed  it  in  his  account  as  between  him  and  the  infant,  who  in 
the  event  became  entitled  (&). 

41.  And   where  legacies   were   given   to   children   payable   at  Where  there  are 
twenty-one  or  marriage,  with  a  limitation  over  on  the  death  of  ^J^^^^gg"'^'^*'""^ 
any  child  before  attaining  twenty-one  or  marriage,  not  in  favour  children. 
of  a  stranger,  hut  for  the  benefit  of  such  of  the  children  as  should 
attain  twenty-one  or  marry,  a  trustee,  who  had  paid  a  premium 
on  the  apprenticeship  of  a  child  who  died  under  twenty-one,  was 
allowed  it  by  the  Court  (c).     The  case  turned  upon  the   same 
principle  as  where  a  legacy  is  given  to  a  class,  all  or  some  of 
whom  must  take   the   fund   absolutely,   when,   as   all  have   an 
equal  chance  of  survivorship,  the  individuals  of  the  class  will  be 
ordered  maintenance  even  before  their  shares  in  the  fund  have 
become  actually  vested  {d).     This   power  is   exercised   by   the 
Court,  but  cannot  be  exercised  by  trustees  without  the  authority 
of  the  Court,  nor  can  the  Court  itself  make  such  an  order  in  a 
summary  way  without  the  institution  of  a  suit  (e). 

[42.  Where  there  is  a  power  of  advancement,  the  question  of  [Power  of 
the  propriety  of  any  particular  advance  must  necessarily  depend"  ^*'^'^*™*"  -J 
on  the  wording  of  the  power,  and  the  extent  of  the  discretion 
conferred   on    the    trustees.       With    this    discretion,   as    in   the 

(a)  4  Yes.  369.  Beg.  Lib. 

(6)    WortUngton    v.    M'Graer,    23  {d)  See  Rop.  Leg.  Chap.  XX.  s.  5  ; 

Beav.  81  ;  [and  for  instances  in  which  Greenwell  v.   Greenwell,  5   Ves.    194  ; 

advances  have  been  allowed   in  the  Cavendish  v.  Mercer,  cited  lb.  ;  Bran- 

absence  of  a  power,  see  Simpson  on  don  v.  Aston,  2  Y.  &  C.  C.   C.  30  ; 

Infants,  2nd  ed.  p.  325].  [Simpson  on  Infants,  pp.  282,  326]. 

(c)  Franklin  v.  Greeti,  2  Yern.  137.  (e)  Be  Breeds'  Will,  1  Ch.  D.  226  ; 

That  the  limitation  over  was  for  the  [and  see  £e  Lofihouse,  29  Ch.  D.  (C. A.) 

benefit  of  the  children  is  not  men-  921,  929]. 
tioned  in  the  report,  but  appears  from 
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[Consent  of 
tenant  for  life.] 


General  power 
of  advancing 
tenant  for  life. 


[Implied  powers 
where  no  estate 
in  land.  ] 


analogous  case  of  a  power  of  maintenance  (a),  the  Court  will  not 
readily  interfere  (b),  though  where  the  trustees  fail  to  exercise 
the  power,  an  inquiry  has  been  directed  as  to  the  proper  exercise 
of  it  (c).  The  trustees  in  exercising  the  discretion  should,  of 
course,  regard  the  benefit  of  the  cestui  que  trust  as  the  primary 
consideration  (d),  but  where  it  is  clear  that  the  proposed  applica- 
tion will  be  beneficial  to  him,  considerable  latitude  as  to  the  mode 
of  application  may  be  permissible  (e). 

Where  the  power  is  exercisable  with  the  consent  of  the  tenant 
for  life,  and  the  tenant  for  life  becomes  a  bankrupt,  his  power 
of  consenting  is  not  extinguished,  but  can  only  be  exercised 
with  the  consent  of  his  trustee  in  bankruptcy  acting  under  the 
directions  of  the  Court  of  Bankruptcy  (/).] 

Where  trustees  had  a  power  to  apply  a  moiety  of  a  trust 
fund  in  or  towards  the  preferment  or  advancement  of  the  tenant 
for  life,  or  otherwise  for  his  hentfit,  in  such  a  manner  as  they 
should  in  their  discretion  think  fit,  it  was  held  that  they  might 
apply  the  moiety  in  payment  of  the  debts  of  the  tenant  for  life, 
the  interest  of  which  absorbed  nearly  the  whole  of  his  income, 
and  the  principal  of  which  he  was  unable  to  pay  out  of  his  own 
resources  (^).  [So  a  power  of  applying  the  capital  for  the  benefit 
and  advancement  in  the  world  of  the  tenant  for  life,  coupled 
with  words  showing  that  the  power  of  advancement  was  a  large 
one,  has  been  held  to  justify  applications  of  the  trust  funds  for 
the  benefit  of  the  tenant  for  life  which  were  not  strictly  ad- 
vancements Qi). 

43.  Where  powers  of  advancement  and  maintenance  out  of 
income  of  land  were  given  to  trustees,  but  no  estate  in  the  land 
itself,  the  Court  implied  powers  of  entry  and  revocation  of  uses 


[(a)  French  v.  Davidson,  3  Mad. 
396  ;  Livesey  v.  Harding,  Taml.  460  ; 
Collins  V.  Vining,  C.  P.  Coop.  Rep. 
1837-38,  472  ;  Brophy  v.  Bellamy,  8 
Ch.  798  ;  Be  Bryant,  (1894)  1  Ch.  324  ; 
and  other  cases  cited  in  s.  2  of  this 
chapter.] 

[(6)  Edgeworth  v.  Edgeworth,  Beatt. 
328  ;  Be  Brittlebank,  30  "W.  R.  99.] 

[(c)  Lewis  V.  Lewis,  1  Cox,  162  ; 
Robinson  v.  Gleator,  15  Ves.  526  ;  Kil- 
vington  v.  Gray,  10  Sim.  293  ;  and 
see  Be  Sanderson,  3  K.  &  J.  497  j 

Ud)  Simpson  v.  Brown,  13  W.  R. 
312  ;  11  L.  T.  N.S.  593.] 

[(«)  Thus  in  the  case  of  a  married 
daughter,  an  advance  for  setting  up 
her  husband  in  business  has  been 
allowed,  Phillips  v.  Phillips,  Kay,  40 ; 


Be  Kershaw,  6  Eq.  322  ;  but  not  for 
payment  of  the  husband's  debts,  Talhot 
V.  Marshfield,  3  Ch.  622;  and  see 
Molyneux  v.  Fletcher,  67  L.  J.  Q.  B. 
392  (where  the  husband  was  indebted 
to  the  trustee  who  was  pressing  for 
payment) ;  and  for  other  instances,  see 
Simpson  on  Infants,  2nd  ed.  p.  327,  and 
as  to  the  mode  in  which  applications 
to  the  Court  for  maintenance  and  ad- 
vancement are  to  be  made,  lb.  p.  330.] 
[(/)  Be  Cooper,  27  Ch.  D.  565.] 
(g)  Lowiher  v.  Bentinck,  19  L.  R. 
Eq.  166  ;  and  see  Re  Breeds'  Will,  I 
Ch.  D.  226  ;  [Be  Gore's  Settlement 
Trusts,  W.  N.  1876,  p.  79  ;  Be  Price, 
34  Ch.  D.  (C.A.)  603,  at  p.  605]. 
[(ft)  Be  Brittlebank,  30  W.  R.  99.] 
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suf&cient  to  enable  them  to  execute  the  powers  of  advancement 
and  maintenance  (a).] 

44.  An  executor  has  never  been  held  responsible  for  paying  Debts  barred  by 
a  debt  due  and  owing  from  the  testator's  estate,  the  remedy  for  ^|^|*^^^*"**g°^ 
which  has  been  barred  by  the  Statute  of  Limitations ;  and  upon 
the  same  principle  he  may  retain  his  own  debt  though  barred  (&). 
But  an  executor  is  not  at  liberty  to  pay  such  a  debt  after  a 
decree  for  the  administration  of  the  testator's  estate,  for  from 
that  time  any  other  creditor,  or  even  a  legatee,  specific,  pecuniary, 
or  residuary,  may  plead  the  statute  in  taking  the  accounts  (c), 
except  to  the  debt  of  a  plaintiff  in  a  creditor's  suit,  to  which 
debt  the  defendant,  the  executor,  did  not  plead  the  statute  by 
his  statement  of  defence,  and  on  the  basis  of  which  the  decree 
has  been  made  (d).  [Nor  may  an  executor  pay  such  a  debt  after 
a  claim  by  the  creditor  in  an  administration  action  has  been 
dismissed  on  the  ground  that  the  debt  is  barred  by  statute  (e).]  If 
after  a  decree  neither  the  executor  nor  the  parties  beneficially 
interested  before  the  Court  plead  the  statute,  the  Court  will  not 
set  up  the  statute  on  behalf  of  absent  parties,  but  if  the  executor 
omits  to  plead  the  statute,  it  is  at  his  own  risk  (/). 

[The  Court  will  not  assist  a  legal  personal  representative  to  [Retainer  of  such 
retain  a  statute-barred  debt,  and  where,  by  reason  of  the  length  ^^*'^^"°*Y''^*^'^ 
of  time  which  had  elapsed  before  representation  was  taken  out, 
an  inquiry  was  directed  in  the  presence  of  the  representative 
as  to  the  person  entitled  to  a  fund  belonging  to  the  deceased  (g), 
the  Court  declined  to  pay  the  fund  to  the  representative  in  order 
to  enable  him  to  exercise  his  right  of  retainer  (h). 

And  as  the  principle  of  these  cases,  being   an   exception  to  [Principle  not 
the  general  rule  that  it  is  the  duty  of  an  executor  to  protect 

[(a)  Dean  v.  Dean,  (1891)  3  Ch.  150.]  496.     [In  Be  Lacey,  (1907)  1  Ch.  330, 

(6)  Stahlschmidt  v.  Lett,  1  Sm.  &  G.  persons  in  the  position  of  cestuis  que 

415 ;  Hill  V.  Walker,  4  K.  &  J.  166  ;  trust  of  specifically  devised  real  estate 

Hunter  v.  Baxter,  3  Giff.  214  ;  Dring  were  held  to  come  within  the  excep- 

V.  Greetham,  1  Eq.  Rep.  442  ;  Louis  v.  tion  to  this  rule  given  by  Turner,  L.  J., 

Rumney,  4  L.  R.  Eq.  451  ;  [Midgley  v.  in  Briggs  v.  Wilson  (sup.),  and  so  to  be 

Midgley,  (1893)  3  Ch.  282 ;  Trevor  v.  entitled  to  plead  the  statute  against 

Hutchins,  (1896)  1  Ch.  (C.A.)  844].  the  plaintiff.] 

(c)  See  Fuller  v.  Redman,  26  Beav.  [(e)  Midgley  v.  Midgley,  (1893)  3 
614  ;  Shewan  v.   Vanderhorst,  1  R.  &  Ch.  282.] 

M.  347  ;   2  R.  &  M.  75 ;   Dring  v.  (/)  Alston  v.  Trollope,  2  L.  R.  Eq. 

Greetham,  1  Eq.  Rep.  442  ;  {Re  Wen-  205  ;  S.   G.   35   Beav.  466  ;  and  see 

Jum,  (1892)  3  Ch.  59].  Dring  v.  Gi-eetham,  1  Eq.  Rep.  442. 

(d)  Adams  v.  Waller,  35  L.  J.  N.S.  •  [(g)  According  to  the  principle  of 
Ch.  727  ;  14  W.  R.  789  ;  14  L.  T.  Loy  v.  Duckett,  Cr.  &  Ph.  305,  see  ante, 
N.S.   727  ;    Fuller  v.  Redman,  (No.  p.  566.] 

2),  26  Beav.  614  ;  Briggs  v.   Wilson,  Uh)  Trevor  v.  Hutchins,  (1896)  1  Ch. 

5  De  G.  M.  &  G.  12  ;   S.  G.  2  Eq.      (C.A.)  844.] 
Rep.  153  ;  Ex  parte  Dewdney,  15  Ves. 

3  A 
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the  estate  against  demands  which  cannot  be  lawfully  enforced, 
is  anomalous,  it  will  not  be  extended  (a)]. 

Promise  of  sub-  45_  n  sometimes  happens  that  the  deceased  made  some  promise, 
written  or  verbal,  to  subscribe  a  certain  sum  for  the  promotion 
of  some  "charitable  or  public  purpose."  If  nothing  has  been 
done  in  consequence  of  such  promise,  the  executor  or  adminis- 
trator must  treat  the  promise  as  voluntary,  and  therefore  null. 
[It  has  been  said,  and  some  authorities  have  been  thought  to 
lend  countenance  to  the  view,  that  if]  other  persons  have  acted 
on  the  faith  of  the  promise,  and  would  suffer  loss  if  it  were  not 
observed,  the  executor  or  administrator  would  be  justified  in 
giving  it  effect  (&).  [But  in  a  recent  case  where  a  ,  testator 
promised  to  give  2O,000Z.  to  the  Congregational  Union  in  five 
annual  instalments,  and  having  paid  three  instalments,  died, 
leaving  the  remaining  instalments  unpaid  and  unprovided  for,  and 
the  Union  had  incurred  liabilities  in  consequence  of  the  promise, 
it  was,  nevertheless,  held  that  there  was  no  enforceable  con- 
tract (c). 

[When  trustees         ^q_  jf  ^^  estate  is  vested  in  trustees,  and  there  is  not  for  the 

may  apply  under 

Settled  Estates     time   bemg  any  beneficial  owner  of  the  rents  and  profits,  the 

^°^'^  trustees   are  the  proper  persons  to  apply  to   the  Court  under 

the  23rd  section  of  the  Settled  Estates  Act,  1877,  to  exercise  the 

powers  conferred  by  the  Act  (d).] 

Power  to  release        47_  ^  trustee  may,  under  circumstances,  release  or  compound 

debts.  a  debt  (e).     But  if  a  trustee  release  or  compound  a  debt  without 

some  sufficient  ground  in  justification  (/),  or  if  he  sell  the  debt 

for  a   grossly  inadequate  consideration   (g),  he   will  clearly  be 

answerable  to  the  cestuis  que  trust  for  the  amount  of  the  devas- 

Lord  Oranworth's  tavit.      Executors  Under  wills  executed  after    the    28th  August, 

1860,  were  expressly  authorised  "to  accept  any  composition,  or 

any  security,  real  or  personal,  for  any  debts  due  to  the  deceased, 

and  to  allow  any  time  for  payment  of  any  such  debts  as  they 

should  think  fit,  and  also  to  compromise,  compound,  or  submit 

to  arbitration  all  debts,  accounts,  claims,  and  things  whatsoever 

[(a)  Midgley  v.  Midgley,  (1893)  3  Oh.  and  see  Batcliffe  v.  Winch,  17  Beav. 

282,  299  ;  Be  Bowmon,  29  Ch.  D.  358,  216  ;  Forsliaw  v.  Higginson,  8  De  G. 

where  it  was  held  that  an  executor  is  M.  &  G.  827. 

bound  to  plead  the  Statute  of  Frauds.]  (/)  Jevon  v.   Bush,  1   Vern.  342  ; 

(b)  See  Cooper  v.  Jarman,  3  L.  R.  Oorge  v.   Ghansey,  1  Ch.   Rep.    125  ; 

Eq.  98  ;  Baxter  v.  Gray,  3  Man.  &  G.  mies  v.  Gresliam,  5  De  G.  M.  &  G. 

771  ;   Shalkross  v.   Wright,  12  Beav.  770.    A  trustee  is  not  liable  for  omit- 

558.  ting  to  compound ;  Ex  parte  Ogle,  8 

[(c)  Be  Hudson,  33  W.  R.  819  ]  L.  R.  Ch.  App.  715,  pei-  Cur. 

[(d)  Vinev.  Raleigh,  Zi  Ch.  B.  238.]  (g)  Be  Alexander,  13  Ir.  Ch.  Rep. 

(e)  Blue  V.  Marshall,  3  P,  W,  381  ;  137,                                                     *^ 


Act. 
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relating  to  the  estate  of  the  deceased,  without  being  responsible 
for  any  loss  to  be  occasioned  thereby  "  (a).  [But  this  section  has  t^"^!^'  ^'^^' 
been  repealed,  and  its  place  is  now  supplied  by  the  Trustee  Act, 
1893  (6),  which  as  to  executorships  and  trusts  constituted  or 
created  either  before  or  after  the  commencement  of  the  Act, 
provides  by  sect.  21,  that  ''  an  executor  or  administrator  (c)  may 
pay  or  allow  any  debt  or  claim  on  any  evidence  that  he  thinks 
sufficient " ;  and  that  "  an  executor  or  administrator,  or  two  or 
more  trustees,  acting  together,  or  a  sole  acting  trustee  where,  by 
the  instrument,  if  any,  creating  the  trust,  a  sole  trustee  is 
authorised  to  execute  the  trusts  and  powers  thereof,  may,  if  and 
as  he  or  they  think  fit,  accept  any  composition,  or  any  security, 
real  or  personal,  for  any  debt  or  for  any  property,  real  or  personal, 
claimed,  and  may  allow  any  time  for  payment  of  any  debt,  and 
may  compromise,  compound,  abandon,  submit  to  arbitration,  or 
otherwise  settle  any  debt,  account,  claim,  or  thing  whatever 
relating  to  the  testator's  or  intestate's  estate  or  to  the  trust,"  and 
may  execute  and  do  all  such  releases  and  things  as  may  seem 
expedient  without  being  responsible  for  any  loss  occasioned  by 
anything  done  in  good  faith.  But  the  section  is  subject  to  any 
contrary  intention  expressed  in  the  instrument  creating  the  trust. 

In  exercising  the  powers  of  this  section  in  a  case  where  there 
are  several  trustees,  it  is  conceived  that  all  the  trustees  must  act 
together,  except  in  cases  in  which,  independently  of  the  section, 
a  majority  of  the  trustees  are  by  law  capable  of  binding  the 
minority  (d).  It  was  not  the  object  of  the  section  to  enable  some 
of  the  trustees  to  act  without  the  concurrence  of  their  co-trustees. 

It  will  be  observed  that  the  powers  of  this  section  are  exer- 
cisable by  a  sole  acting. trustee  only  in  cases  where  a  sole  trustee 
is  by  the  instrument,  if  any,  creating  the  trust  "authorised  to 
execute  the  trusts  and  powers  thereof,"  but  by  the  22nd  section  («), 
as  to  trusts  created  by  instruments  coming  into  operation  after 
the  31st  December,  1881,  any  trust  or  power  vested  in  two  or 
more  trustees  jointly,  in  the  absence  of  a  contrary  intention  in 
the  instrument  creating  the  trust  or  power,  may  be  exercised  or 

(a)23&24Vict.c.  145,s.  30.    [This  45  Vict.  c.  41.] 
section  was  held  not  to  be  confined  to  [(c)  The  words  "  or  administrator  " 

claims  in  the  nature  of  debts,  but  to  were  not  in  the  Conveyancing  Act.] 
extend  to  claims  of  legatees ;  Be  War-  \(A)  As  to  a  majority  binding   a 

ren,  53  L.  J.  N.S.  Ch.  1016  ;  51  L.  T.  minority  in  charity  trusts,  see  ante, 

N.S!  561  ;  32  W.  E.  916.]  pp.  635,  642  ;  and  see^osi,  p.  747.] 

[(6)  56  &  57  Vict.  c.  53,  s.  21,  re-  [(e)  Reproducing  s.  38  of  the  Act 

producing  s.  37  of  the  Conveyancing  of  1881.] 
and  Law  of  Property  Act,  1881,  44  & 
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[Discretion  of 
exeoutora.  ] 


Settlement  with 
one  residuary 
legatee. 


Appropriation  of 
residue. 


performed  by  the  survivor  for  the  time  being,  and  it  seems  to 
follow  that  in  the  case  of  trusts  falling  within  this  section  the 
powers  of  sect.  21  may  be  exercised  by  a  sole  surviving  trustee. 

This  enactment  has  largely  extended  the  powers  of  executors 
and  trustees,  and  it  would  seem  that  in  future  the  only  question 
will  be  whether  the  executors  or  trustees  have  acted  in  good  faith 
in  relation  to  any  of  the  matters  authorised  by  the  section. 

Independently  of  the  enactment,  executors  have  a  discretion 
whether  they  will  press  a  debtor  for  payment,  and  will  not  be 
held  liable  for  wilful  neglect  or  default  if  they  have  exercised 
their  discretion  honestly  and  fairly  in  giving  time  to  a  debtor, 
although  loss  may  result  from  the  delay  (a) ;  and  it  has  recently 
been  held  that,  in  a  proper  case,  it  is  competent  to  an  executor 
to  compromise  the  claim  of  his  co-executor  against  the  estate  (6).] 

48.  Executors  and  trustees  of  a  will,  when  they  have  discharged 
the  funeral  and  testamentary  expenses,  debts  and  legacies,  may 
come  to  a  final  account  with  any  of  the  residuary  legatees,  [in- 
cluding one  of  themselves  (c)]  separately,  and  if  such  residuary 
legatee  be  paid  only  what  is  his  fair  share  at  the  time,  he  will  not 
be  made  to  account  to  the  other  residuary  legatees,  if  the  undis- 
tributed part  afterwards  become  depreciated  or  lost  (d).  [And  it 
is  competent  for  an  executor  or  trustee  to  appropriate  a  mortgage 
belonging  to  the  testator  to  a  legatee  of  a  share  of  residue  in  respect 
of  his  share,  and  such  an  appropriation,  if  made  bond  Jlde,  will 
stand,  though  the  legatee's  legal  title  to  the  mortgage  has  not  been 
completed  by  actual  transfer  (e).  Where  there  is  a  trust  for  sale 
and  conversion,  the  principle  upon  which  this  right  of  appropriation 
is  based  is  that  the  executors  and  trustees  have  power  to  sell  the 
particular  asset  to  the  legatee  and  to  set  off  the  purchase-money 
against  the  legacy ;  and  the  doctrine  is  not  confined  to  pure  personal 
estate,  but  extends  to  leaseholds,  and,  it  would  seem,  to  real  estate 
which  is  subject  to  a  trust  for  sale  (/).] 

49.  Where  the  residue  consists  of  a  great  variety  of  securities, 
the  question  arises  whether  the  trustees,  in  the  absence  of  any 
special  power,  can  virtute  officii,  where  infants  are  concerned, 
divide  the  residue  by  appropriating  some  securities  to  one 
residuary  legatee  and  other  securities   to  another,  but   so  that 


Ua)  Ee  Owens,  47  L.  T.  N.S.  61.] 

[(6)  Be  Houghton,  (1904)  1  Ch.  622; 

but  it  was  intimated  that  in  such  a 

case  an  executorwould  be  well  advised 

if  he  came  to  the  Court  for  directions.] 

[(c)  Be  Bichardson,(1896)  1  Ch.  512.] 

\d)  Peterson  v.   Peterson,  3   L.   R. 


Eq.  in  ;  [Be  Winslow,  45  Oh.  D. 
249  ;  Be  Lepine,  (1892)  1  Ch.  (C.A.) 
210.] 

[(e)  Be  Lepine,  (1892)  1  Ch.  (C.A.) 
210  ;  and  see  Be  Nickels,  (1898)  1  Ch. 
630.] 

[(/)  Be  Beverly,  (1901)  1  Ch.  681.] 
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the  distribution  is  a  fair  one  according  to  the  market  price  of 
the  day  of  the  funds  so  appropriated.  [It  has  been  held  by 
Stirling,  J.,  that  trustees,  acting  fairly  in  the  administration  of 
the  trust,  do  possess  such  a  power  (a) ;  but  in  any  case  of  difficulty 
it  will  be  safer  for  them  to  resort  to  the  Court,  and  obtain  its 
sanction  to  the  appropriation  in  the  presence  of  parties  separately 
representing  the  interests  of  the  infants.]  Where  trustees  are 
directed  to  invest  the  infants'  share  on  any  particular  securities, 
they  might,  it  would  seem,  accept  securities  of  the  nature  pre- 
scribed at  the  market  price,  as  the  transaction  when  resolved 
would  be  the  payment  of  so  much  money,  and  the  investment 
of  it  by  the  trustees  in  the  requisite  securities.  Where  there 
are  no  special  powers,  the  trustees  [might  be  justified  in  turning] 
the  whole  of  the  irregular  species  of  property  into  money,  and 
dividing  the  proceeds. 

[Where  a  testator  directed  sale  and  conversion  of  his  estate, 
and  empowered  his  trustees  to  postpone  the  sale  and  conversion 
and  payment  of  legacies  (which  were  numerous  and  many  of  them 
to  infants),  and  declared  that  all  legacies  not  paid  within  a  year 
from  his  death  should  carry  interest  at  4  per  cent.,  it  was  held 
that  the  trustees  could  not  free  the  residue  by  setting  apart  proper 
securities  to  answer  the  legacies  to  infants,  but  could  pay  the 
legacies  into  Court  under  sect.  42  of  the  Trustee  Act,  1893  (&), 
whereupon  the  clause  as  to  interest  would  cease  to  operate  (c). 

By  the  Land  Transfer  Act,  1897  {d),  sect  4,  sub-s.  1,  the  personal  [Appropriation 
representatives  of  a  person  dying  on  or  after  1st  January,  1898,  Xransfei^Act 
are  empowered  in  the  absence  of  any  express  provision  to  the  1897.] 
contrary  contained  in  the  will  of  the  deceased  person,  with  the 
consent  of  the  person  entitled  to  any  legacy  given  by  the  deceased 
person,  or  to  a  share  in  his  residuary  estate,  or,  if  the  person 
entitled  is  a  lunatic  or  an  infant,  with  the  consent  of  his  committee, 
trustee,  or  guardian,  to  appropriate  any  part  of  the  residuary 
estate  of  the  deceased  in  or  towards  satisfaction  of  that  legacy 
or  share,  and  for  that  purpose  to  value,  in  accordance  with  the 
prescribed  provisions,  the  whole  or  any  part  of  the  property  of 
the  deceased  person  in  such  manner  as  they  think  fit ;  but  it  is  pro- 
vided that,  before  any  such  appropriation  is  effectual,  notice  of  such 
intended  appropriation  shall  be  given  to  all  persons  interested  in 
the  residuary  estate,  any  of  whom  may  thereupon  within  the 
prescribed  time   apply   to   the    Court,  and   such   valuation   and 

Ua)  Re  NicMs,  (1898)  1  Ch.  630.]  [(c)  Ee  Salaman,  (1907)  2  Ch.  46.] 

1(b)  See  ante,  p.  424  et  seq.]  [{d)  60  &  61  Viot.  c.  65.] 
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appropriation  is  to  be  conclusive  save  as  otherwise  directed  by  the 

Court.     This  enactment  applies  as   well  to  personal  as  to  real 

estate,  but  it  has  not  taken  away  from  executors  and  trustees 

the  power  of  appropriation  which  existed  before  the  Act,  at  all 

eveuts  in  cases  where  there  is  a  trust  for  sale  and  conversion  (a),] 

Release  of  equity       50.     Trustees  of  an  equity  of  redemption  of  lands  mortsased  for 

of  redemption,  ,,         ^,     .  ,  /   •  •      j        ,  ^i,  -^       r 

more  than  their  value,  may,  it  is  conceived,  release  the  equity  of 

redemption  to  the  mortgagee,  rather  than  be  made  defendants  to 
a  foreclosure  suit,  the  cost  of  which,  so  far  as  incurred  by  them- 
selves, would  fall  upon  the  trust  estate. 
Whether  trustees      51.  "Where  trustees  are  mortgagees  they  are  often  requested  to 

who  are  mort-  ^^  .  •'     .  ,  ,       , 

gagees  can  release  release  part  of  the  land  from  the  security,  m  order  to  enable  the 
part  of  the  land    mortgagor  to  deal  with  it  for  hi?  own  convenience.     Where  the 
value  of  the  land  is  not  excessive  as  compared  with  the  debt,  it 
would,  of  course,  be  a  gross  breach  of  trust  to  deteriorate  the 
security.     But  suppose  the  value   of  the  part  left  in  mortgage 
to   be   (say)  double  the  amount  of  the  debt,  may  the  trustees 
release  the   residue?     It  is   presumed  that  trustees  can   never 
justify  the  abandonment  of  any  part  of  the  security  on  the  mere 
ground  of  consulting  the   convenience  of  the  mortgagor;    and 
they  must  be  prepared  to  show  that  the  act  was  calculated  under 
the  circumstances  to  promote  the  interest  of  the  cestuis  que  trust. 
But  if  the  mortgagor  be  ready  to  pay  off  the  mortgage  on  a 
transfer  of  the  security,  unless  the  trustees  will  consent  to  release, 
and  the  existing  mortgage,  even  when  confined  to  the  narrower 
parcels,  is  a  clearly  beneficial  one,  and  the  value  still  abundantly 
ample,   the    trustees   would    surely  incur    no  responsibility  by 
acceding  to  the   arrangement   (6).       The   prevailing  opinion  of 
conveyancers  appears  to  be  that  where  trustees  have  a  power 
of  investing  on  mortgage  and   of  varying  securities,  the  trans- 
action will  be  considered   as  tantamount  to  repayment  of  the 
mortgage  money,  and  reinvestment  by  the  trustees  on  a  mort- 
gage of  the  hereditaments  retained  as  a  security,  and  that  the 
purchaser  of  the  released  hereditaments  is  not  bound  to  see  to 
the  sufficiency  of  the  new  security,  or  that  the  acceptance  of  the 
new  security  does  not  involve  a  breach  of  trust  (c). 
[Whether  bound       [52.  It  is  conceived  that  although  trustees  holding  independent 
mortsaeeV]  "^       Securities    from    the   same    mortgagor    may    have  the  right  to 

[(o)  Re  Beverly,  (1901)  1  Ch.  681.]  originating  summons  for  the  direction 

\b)  See  Whitney  v.  Smith,  4  L.  R.  of  the  Court.] 

Ch.  App.  513  ;  Pell  v.  De  Winton,  2  (c)  See  Davidson's  Preced.  Vol.  II. 

De  G.   &  J.   13.    [But  the  prudent  p.  285,  4th  ed. ;  Dart's  V.  &  P.  Vol.  II. 

course,  in  this  as  in  other  similar  cases,  p.  689,  6th  ed. 

would  be  for  the  trustees  to  apply  by 
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consolidate  them,  it  is  not  imperative  upon  them  to  do  so,  but 
that  they  may  deal  with  the  securities  independently,  or  allow 
one  or  more  of  them  to  be  redeemed,  without  incurring  any 
liability  for  loss  which  may  arise  from  subsequent  depreciation 
in  the  other  securities.  .  They  should,  however  satisfy  themselves, 
before  parting  with  any  of  the  securities,  or  allowing  any  of 
them  to  be  redeemed,  that  the  margin  of  value  on  those  which 
are  retained  is  then  sufficient  to  justify  a  present  advance  to 
the  amount  remaining  due  to  the  trustees  upon  such 
securities.] 

53.  Trustees  of  a  settled  estate  with  a  power  of  sale  and  rein-  Discharge  of  a 
vestment  may,  it  is  conceived,  sell  part  of  the  estate  to  pay  off  a  '"°[|||°3tate^ 
mortgage  affecting  the  estate,  though  not  mentioned  in  the  settle- 
ment, for  this  in  substance  is  a  reinvestment,  and  a  fortiori  if 

the  trustees  have  a  power  of  investing  on  real  securities  until  a 
purchase  can  be  found,  they  can  sell  part  of  the  estate  and  apply 
the  proceeds  in  taking  a  transfer  of  the  mortgage,  provided  it 
be  an  adequate  security  {a). 

54.  Trustees   for  sale   of  a   limited  interest  in  an  estate  (as  Sale  of  limited 
a   remainder),   or   of  an   aliquot  part  of  the  estate  (as  an  un-  i°*«''«^t^- 
divided  one-fourth),   may   concur   with   the   other  parties   in  a 

sale  of  the  whole  estate  for  one  entire  sum  (h),  and  may  agree 
afterwards  as  to  the  apportionment  of  the  purchase  -  money, 
and  if  the  parties  cannot  agree  the  apportionment  will  be 
made  by  the  Court  (c).  But  otherwise,  if  there  be  not  any 
intelligible  principle  upon  which  the  apportionment  can  be 
made  {d). 

55.  A  trustee  may  reimburse  himself  a  sum  of  money  hond  fide  Reimbursement 
advanced  by  him  for  the  benefit  of  the  ceshd  que,  trust,  or  even  aocouii?of\he 
for  his  own  protection  in  the  execution  of  his  office.     For  "  As  trust. 

it  is  a  rule,"  said  Lord  Chancellor  King,  "  that  the  cestui  que  trust 
ought  to  save  the  trustee  harmless,  so  within  the  reason  of  that 
rule,  when  the  trustee  has  honestly  and  fairly,  without  any 
possibility  of  being  a  gainer,  laid  down  money  by  which  the 
cestui  que   trust  is  discharged   from   being  liable  for  the  whole 

[(a)  As  to  the  discharge  of  mort-  (c)  Clark  v.  Seymour,  7   Sim.   67  ; 

Eiges  under  the  powers  of  the  Settled  Rede  v.  Oakes,  32  Beav.  555  ;  see  Earl 

and  Acts,  see  ante,  p.  682.]  Poulett  v.  Hood,  5  L.  E.  Eq.  115,  and 

[(5)  See  now  s.  13  of  the  Trustee  ante,  p.  509. 

Act,  1893  (56  &  57  Vict.  c.  53),  as  to  {d)  Rede  v.    Oakes,   32  Beav.  555  ; 

trusts  created  by  instruments  coming  10  Jur.  N.S.  1246  ;  S.  G.  i  De  G.  J. 

into  operation  after  31st  December,  &  S.  505. 
1881.] 
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money  lent,  or  from  a  plain  and  great  hazard  of  being  so,  he 
ought  to  be  repaid"  (a). 

56.  A  trustee  for  sale  has  been  held  to  be  justified  in  applying 
part  of  the  purchase-money  in  paying  off  a  charge  without  satis- 
faction of  which  the  purchaser  refused  to  complete,  and  which 
the  trustee  was  professionally  advised  was  still  subsisting,  though 
the  charge  itself  was  open  to  doubt  (6). 

57.  A  trustee  of  lands  may  grant  a  reasonable  husbandry 
lease  (c)  in  the  fair  management  of  the  estate  (d).  But  he  has 
no  power  to  demise  where  it  is  a  simple  trust,  and  the  cestui  que 
trust  is  in  possession,  except  he  do  it  with  the  cestui  que  trust's 
concurrence.  And  primd  facie  a  trustee  for  sale  would  not  be  jus- 
tified in  granting  a  lease  (e).  And  though  a  trustee  may  grant  a 
farming  lease,  it  does  not  follow  that  he  could  grant  a  mining 
lease,  for  the  latter  is  pro  tanto  a  destruction  of  the  corpus  (/). 

[Trustees  having  power  to  grant  leases  to  "any  person  or 
persons ''  may  lease  to  a  limited  company  (g).  A  wide  power  of 
leasing  in  indefinite  terms  was  held  to  extend  to  building  leases  Qi). 
A  lease  by  a  trustee  to  himself  and  others  would  appear  to  be 
objectionable  {i).  Under  powers  to  grant  building  and  mining 
leases,  a  building  lease  with  reservation  of  minerals  may  be 
granted  (/). 

By  sect.  43  of  the  Agricultural  Holdings  (England)  Act, 
1883  (Ji),  when,  by  any  instrument,  a  lease  of  a  holding  is 
authorised  to  be  made,  provided  that  the  best  rent  or  reservation 
in  the  nature  of  rent  is  reserved,  on  a  lease  to  the  tenant  of  the 
holding,  it  shall  not  be  necessary,  in  estimating  such  rent  or 
reservation,  to  take  into  account  against  the  tenant  the  increase 


(a)  Balsh  v.  Hyham,  2  P.  W.  453. 
[As  to  the  trustee's  general  right  to 
indemnity,  see  post,  p.  799.] 

(6)  Forshaw  v.  Higginson,  8  De  G. 
M.  &  G.  827. 

(c)  See  Naylor  v.  Arnitt,  1  R.  &  M. 
501  ;  \_Fitzpatrich  v.  Waring,  11  L.  R. 
Ir.  35  ;]  Bowes  v.  East  London  Water- 
works Company,  Jao.  324 ;  Drohan  v. 
Drolmn,  1  B.  &  B.  185  ;  Middleton  v. 
Dodswell,  13  Ves.  268 ;  [and  cf.  Ferraby 
V.  Hohson,  2  Phil.  255].  But  see  contra, 
Wood  V.  Patteson,  10  Beav.  541 ;  Re 
Shaw's  Trust,  12  L.  R.  Eq.  124. 

(d)  See  Attorney  -  General  v.  Owen, 
10  Ves.  560  ;  [and  see  Re  North,  (1909) 
1  Ch.  625,  where  trustees  of  an  open 
brickfield  were  held  to  have  power 


under  the  will  to  let  the  brickfield 
from  year  to  year.] 

(e)  Evans  v.  Jackson,  8  Sim.  217  ; 
and  see  Micholls  v.  Corbett,  34  Beav. 
376,  and  ante,  p.  502. 

(/)  Wood  V.  Patteson,  10  Beav.  544  ; 
[but  see  Re  Barker,  88  L.  T.  685]. 

[{g)  Be  Jeffcock's  Trusts,  51  L.  J.  N.S. 
Ch.  507  ;  as  to  the  power  of  trustees 
to  grant  leases  in  Ireland  to  a  sanitary 
authority,  see  48  &  49  Vict.  c.  77.1 

[(/i)  Re  James,  64  L.  J.  Ch.  686]. 

[(i)  See  Boyce  v.  Edbrooke,  (1903) 
1  Uh.  836.] 

\{j)  Re  Duke  of  Rutland's  Settled 
Estates,  (1900)  2  Ch.  206.] 

[{k)  46  &  47  Vict.  c.  61.] 


CH.  XXIV.  S.  1]        GENERAL  POWERS   OF  TKUSTEES  745 

(if  any)  in  the  value  of  such  holding  arising  from  improvements 
made  or  paid  for  by  him.] 

58.  The  managers  of  a  trading  company  or  partnership  have  Powers  of 
no  power,  whatever  the  necessity  of  the  case,  to  borrow  money  "^°  °'^'  °' 
beyond  the  capital  prescribed  by  the  Act  or  deed  of  settlement, 
so  as  to  give  the  lenders  a  remedy  against  the  company  (a).  And 
where,  without  any  special  authority  being  conferred  by  the  deed 
of  settlement,  money  is  borrowed  for  launching  or  enlarging  the 
concern,  the  managers  (though  made  to  pay  upon  their  personal 
liability  under  the  contract)  have  no  remedy  over  against  the 
other  members  of  the  company  (b).  But  every  business  must  be 
carried  on  at  either  a  profit  or  loss,  and  as  the  members  of  the 
company  take  the  profit,  they  must  also  bear  the  loss,  and  there- 
fore if  the  managers  incur  debts  or  expenses  by  employing  labour 
or  ordering  goods  in  the  ordinary  course  of  business,  or  borrow 
money  and  apply  it  to  these  purposes,  they  must  be  indemnified 
in  equity  by  the  other  members  of  the  company  (c). 

59.  Trustees  of  shares  in  an  unlimited  banking  company  have  Trustees'  shares. 
no  power,   unless  specially   authorised    by   their   settlement,   to 

accept  1WW  shares  allotted  to  them,  though  issued  at  a  premium  (d). 
[But  such  a  transaction  may  be  sanctioned  by  the  Court  under  its 
administrative  jurisdiction  in  a  case  of  emergency  (e).] 

60.  By  15  &  16  Vict.  c.  51,  sect.  32,  trustees  of  copyholds  were  Enfranchiaement 
empowered   on   enfranchisement  to   charge  the  expenses   on   the  °  '^°^^  °   ^' 
estate  enfranchised,  but  this  section  was  repealed  by  21  &  22 

Vict.  c.  94,  sect.  2,  and  re-enacted  in  effect  by  the  21st  section,  which 
authorises  all  persons  enfranchising  to  charge  the  expenses,  with 
the  consent  of  the  commissioners  (/),  on  the  estate.     [Further 
powers  are   conferred    by   the   Copyhold  Act,   1894   (g),   which  [Copyhold 
provides,  by  sect.  44,  sub-sect.  1,  that  anything  by  that  Act  required    ^ ' 
or  authorised  to  be  done  by  a  lord  of  a  manor  or  by  a  tenant  may 

(a)    Burmester  v.   Norris,  6  Exch.  1  Ch.  558]. 

796  ;  Ricketts  v.  Bennett,  4  C,  B.  686  ;  {d)    Sculthorpe  v.  Tipper,  13  L.  E. 

and  see  Hawtayne  v.  Bourne,  7  M.  &  Eq.  232  ;  [and  see  Be  Morris,  W.  N. 

W.  595 ;  Hawken  v.  Bourne,  8  M.  &  1885,  p.  31  ;  54  L.  J.  N.S.  Ch.  388  ; 

W.  703.  52  L.  T.  N.S.   462  ;   33  W.  E.  445  ; 

(6)    Be    Worcester    Corn    Exchange  and  see  Be  Bugh,  W.  N.  1887,  p.  143, 

Company,  3  De  G.  M.  &  G.  180  ;  Ex  where  the  Court  approved  the  accept- 

parte  Chippendale,  4  De  G.  M.  &  G.  ance  of  the  new  shares  by  the  trustees, 

43  ;  see  Australian,  &c.,  Company  v.  but  intimated  the  opinion  that  they 

Mounsey,  4  K.  &  J.  733.  ought  to  realise  them  as  speedily  as 

(c)  Ex  parte  Chippendale,  4  De  G.  possible.] 

M.  &  G.  19;   Troup's  case,  29  Beav.  {{e)  Be New's  Settlement,{\90l)2Ch.. 

353  ;    Hoare's    case,    30    Beav.    225  ;  (C.A.)  534,  see  ante,  p.  392.] 

Brice  on  Ultra  vires,  2nd  ed.  p.  776  ;  [(/)  Now  the  Board  of  Agriculture.] 

[Towers  V.African  Tug  Company,{190'i)  [(g)  57  &  58  Vict.  c.  46.] 
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be  done  by  him,  notwithstanding  that  he  is  a  trustee,  and  by  sub- 
sect.  2,  that  where  the  lords  or  the  tenants  are  trustees,  and  one 
or  more  of  the  trustees  is  abroad,  or  is  incapable  or  refuses  to  act, 
any  proceedings  necessary  to  be  done  by  the  trustees  for  effecting 
an  enfranchisement  under  that  Act  may  be  done  by  the  other 
trustee  or  trustees.] 

Any  enfranchisement  of  a  trust  estate  should  be  made  to  the 
trustee  who  has  the  legal  estate,  and  not  to  the  cestui  que  trust  (a). 

[61.  By  the  Conveyancing  and  Law  of  Property  Act,  1881, 
trustees  in  receipt  of  the  income  in  right  of  a  long  term,  or  having 
the  term  vested  in  them  in  trust  for  sale,  may  exercise  the  powers 
of  the  Act  for  enlargement  of  the  term  into  a  fee  simple.  The 
estate  in  fee  simple  so  acquired  is  to  be  subject  to  all  the  same 
trusts,  powers,  executory  limitations  over,  rights,  and  equities  as 
the  term  would  have  been  subject  to  if  it  had  not  been  enlarged. 
But  where  such  long  leaseholds  have  been  settled  in  trust  by 
reference  to  freeholds  so  as  to  go  along  with  them  as  far  as  the 
law  permits,  and  at  the  time  of  the  enlargement  the  ultimate 
beneficial  interest  in  the  term  has  not  become  absolutely  and 
indefeasibly  vested,  the  estate  in  fee  simple  is,  without 
prejudice  to  any  conveyance  for  value  previously  made,  to  be 
conveyed  and  settled,  and  devolve  in  the  same  manner  as  the 
freeholds  (b). 

62.  By  the  Agricultural  Holdings  (England)  Act,  1883,  sect.  1 
(c),  a  tenant  who  has  made  on  his  holding  certain  improvements 
specified  in  the  first  schedule  to  the  Act  is  entitled,  on  quitting 
his  holding  at  the  determination  of  his  tenancy,  to  compensation 
from  the  landlord  for  such  improvements,  to  be  ascertained  as 
provided  by  the  Act.  But  by  sect.  31,  where  the  landlord  is  a 
trustee,  the  amount  of  compensation  is  not  to  be  recoverable 
from  him  personally,  but  is  to  be  charged  on  and  recoverable 
against  the  holding  only.  And  by  sect.  42,  subject  to  certain 
provisions  as  to  Crown,  duchy,  ecclesiastical  and  charity  lands, 
a  landlord,  whatever  may  be  his  estate  or  interest  in  his  holding, 
may  give  any  consent,  make  any  agreement,  or  do  or  have  done 
to  him  any  act  in  relation  to  improvements,  in  respect  of  which 
compensation  is  payable  under  the  Act,  as  if  he  were,  in  the  case 
of  an  estate  of  inheritance,  owner  thereof  in  fee,  and  in  the  case 
of  a  leasehold,  possessed  of  the  whole  estate  in  the  leasehold. 


(a)  See  Minton  v.  Kirwood,  3  L.  R.       see  45  &  46  Vict.  c.  39,  s.  11.] 
Ch.  App.  614.  [(c)  46  &  47  Vict.  c.  61.] 

[(6)  44  &  45  Vict.  c.  41,  s.  65  ;  and 
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By  the  Extraordinary  Tithe  Eedemption  Act,  1886,  a  tenant  for 
life  of  land  subject  to  an  extraordinary  charge  or  a  rent-charge 
under  the  Act,  may  borrow  any  money  required  for  redemption 
thereof,  or  may  charge  the  inheritance  with  repayment  of  the 
money  so  borrowed  with  interest  («).] 

63.  The  general  powers  allowed  to  trustees  must  in  a  private  Powers  of 
trust  be  exercised  by  all  the  trustees  as  a  joint  tody,  but  in  chari-  "^gtees^  ° 
table  or  public  trusts  the  voice  of  the  majority  will  bind  the  rest  (h), 

and  in  certain  cases  the  majority  can  give  effect  to  their  resolu- 
tion by  passing  the  legal  estate  under  a  statutory  power  (c),  but 
of  course,  in  the  absence  of  express  statutory  authority,  a  majority 
of  trustees  cannot  pass  the  legal  estate  {d). 

64.  The  powers  assigned  in  the  preceding  pages  to  trustees  Caae  of  suit 

must  be  taken  subject  to  the  qualification,  that,  if  a  suit  has  been  "istitit^d  and  a 

•'  ^  '  '  decree  made, 

instituted,  and  a  decree  made,  for  the  execution  of  the  trust,  the 

powers  of  the  trustees  are  thenceforth  so  far  paralysed  that  the 
authority  of  the  Court  must  sanction  every  subsequent  proceed- 
ing (e).  Thus  the  trustees  cannot  commence  or  defend  any  action 
or  suit,  or  interfere  in  any  other  legal  proceeding,  without  first 
consulting  the  Court  as  to  the  propriety  of  so  doing  (/) ;  a  trustee 
for  sale  cannot  sell  {g) ;  the  committee  of  a  lunatic  cannot  make 
repairs  (A) ;  an  executor  cannot  pay  debts  (i),  or  deal  with  the 
assets  for  the  purpose  of  investment  (_;').  But  an  executor  as  to 
a  chattel,  not  the  subject  of  the  suit  specifically,  can  after  decree 
give  a  good  title  to  a  borid  fide  purchaser  not  having  actual  notice 
of  the  lis  pendens  (k),  and  it  is  presumed  that  he  can  equally, 
where  there  is  no  receiver  appointed,  sign  a  valid  receipt  for 
any  part  of  the  testator's  personal  estate  (I).     [And  where  an 

[(a)    49  &   50    Vict.    c.    54,   s.   6  or    executor    cannot  be  advised    to 

(2).]  commence  or  defend  a  suit  without, 

[(b)  Siee.ante,Tp.291,ajLdReWhiteley,  at  least,  submitting  the  case  to  the 

(1910)  W.  K  63.]  Court. 

(c)  See  ante,  pp.  635,  642.  (g)     Walker    v.    Smalwood,    Amb. 

[(d)    See  He  Ebsworth  and   Tidy's  676  ;    Annesley  v.  Ashurst,  3   P.  W. 

Gontrad,  42  Ch.  D.  (C.A.)  23.]  282. 

(e)  Mitchelson  v.  Piper,  8  Sim.  64 ;  (h)  Anon,  case,  10  Ves.  104. 

Shewen  v.  Vandtrhorst,  2  R.  &  M.  75  ;  {i)  Mitchelson  v.  Piper,  8  Sim.  64 ; 

S.  G.  affirmed,  1  E.  &  M.  347  ;  Minors  King  v.  Roe,  L.  J.  27th  May,  1858 ;  My 

V.  Battison,  1  App.  Cas.  428.  v.  Irby,  24  IBeav.  525  ;  and  see  Jackson 

if)  See  Jones  v.  Powell,  4  Beav.  96.  v.  Woolley,  12  Sim.  13. 

The   Court  [was  formerly  in  some  (J)    Widdowson    v.  Duck,  2    Mer. 

cases]  reluctant  to  give  leave  to  in-  494;   Bethell  v.   Abralmm,  17  L.  B. 

stitute  or  defend  a  suit,  but  held  out  Eq.  24. 

that  if  the  trustee  or  executor  acted  Qc)  Berry  v.  Gibbons,  8  L.  R.  Ch. 

bond  fide  the   Court  would   protect  App.  747  ;  [Re  Hoban,  (1896)  1  I.  R. 

him.     [But  under  the  modern  pro-  401]. 

cedure,  the  Court  will  always  grant  [(l)  And  see  post,  p.  771.] 
leave  in  a  proper  case,]  and  a  trustee 
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Duties  of  ex- 
ecutor after 
decree. 


administration  action  has  been  heard  on  further  consideration,  and 
no  subsequent  further  consideration  has  been  reserved,  but  general 
liberty  to  apply  has  been  given,  trustees  may  exercise  their  power 
without  obtaining  the  sanction  of  the  Court  (a).] 

65.  An  action  in  which  a  ivrit  merely  has  been  issued  is  dis- 
tinguishable from  one  in  which  a  decree  has  been  made,  for  until 
decree  the  plaintiff  may  dismiss  his  action  at  any  moment,  and 
should  he  do  so,  the  progress  of  the  trust  may  have  been  arrested 
for  no  purpose  (&).  However,  even  in  this  case  the  trustees  can- 
not be  advised  to  act  without  first  consulting  the  Court,  and  if 
by  their  acting  independently  of  the  Court  expenses  be  incurred 
which  might  have  been  avoided  had  the  trustees  applied  to  the 
Court,  they  may  be  made  to  bear  them  personally  (c). 

66.  After  decree  made  the  trustee  is  not  absolved  from 
the  duties  imposed  by  his  office.  Thus  after  a  decree  in  an 
administration  suit  an  executor  was  held  liable  for  having  allowed 
a  policy  of  insurance  to  drop  without  any  sufficient  reason  (d). 


SUCTION  n 

THE   SPECIAL  POAVEES   OF   TKUSTEES 

Upon  this  branch  of  our  subject  we  shall  consider,  Fit'st,  The 
different  kinds  of  powers;  Secondly,  The  construction  of  powers; 
Thirdly,  The  effect  of  disclaimer,  assignment  of  the  estate,  and 
survivorship  among  the  trustees ;  Fourthly,  The  control  of  the 
Court  over  the  exercise  of  powers ;  [and  Fifthly,  The  restrictions 
on  the  powers  of  trustees  imposed  by  the  Settled  Land  Acts.] 


Powers  legal 
and  equitable 
distinguished. 


First.  Of  the  different  kinds  of  powers. 

1.  In  applying  the  doctrine  of  powers  to  the  subject  of  trusts 
it  may  be  useful  to  regard  powers  as  either  legal  or  equitable :  the 
former,  such  as  operate  upon  the  legal  estate,  and  so  are  matter  of 
cognisance  in  Courts  of  common  law ;  the  latter,  such  as  affect  the 
equitable  interest  only,  and  so  fall  exclusively  under  the  notice  of 
Courts  of  equity.  Thus,  if  lands  be  limited  to  the  use  of  A.  for 
life,  remainder  to  B.  and  his  heirs,  and  a  power  operating  under 


[(f6)  Ee  Hansel,  54  L.  J.  N.S.  Ch. 
883  ;  52  L.  T.  N.S.  806  ;  33  W.  R. 
727.] 

(b)  Cafe  V.  Bent,  3  Hare,  249; 
Neeves  v.  Burrage,  14  Q.  B.  504. 


(c)  Attorney  -  General  v.  Clack,  1 
Beav.  467  ;  and  see  Gafe  v.  Bent,  3 
Hare,  249. 

(rf)     Garner    v.    Moore,    3    Drew. 

277. 
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the  Statute  of  Uses  be  given  to  0.,  the  execution  of  the  power 
works  a  conveyance  of  the  legal  estate  ;  but  if  lands  be  limited  to 
the  use  of  A.  and  his  heirs  upon  trust  for  B.  for  life,  and  after  his 
death  for  C.  and  his  heirs,  and  a  power  not  operating  under  the 
Statute  of  Uses  be  given  either  to  the  trustee  or  to  the  cestui  que 
trust,  the  execution  of  such  a  power  will  have  no  effect  at  law,  but 
will  merely  serve  to  transfer  the  beneficial  interest  in  equity,  and 
may  therefore  be  designated  by  the  name  of  an  equitable  power. 

2.  An  equitable,  the  same  as  a  legal  power,  may  be  either  annexed  Equitable 
to  the  estate  or  be  simply  collateral;  but  whether  it  shall  be  ^°nexed^to^the' 
taken  as  the  one  or  the  other  will  depend  on  the  question,  whether  estate  or  simply 
the  donee  of  the  power  be  possessed  of  the  equitable,  that  is,  of  the 
beneficial  interest  or  not.  Thus,  where  a  testator  devised  an  estate 
to  his  sister  and  her  heirs  for  ever,  upon  trust  to  settle  it  on  such 
of  the  descendants  of  the  testator's  mother  as  his  sister  should 
think  fit,  [with  a  direction  whereby  in  effect  the  appointment 
was  not  to  take  place  until  the  sister's  death  or  the  previous 
determination  of  her  life  interest,]  and  the  devisee  having  married, 
the  question  was  raised  whether  the  execution  of  the  power  by 
her,  as  she  was  under  coverture  at  the  time,  was  to  be  considered 
as  valid,  Lord  Hardwicke  held  that  this  was  a  power  without  an 
interest,  i.e.  without  any  beneficial  interest,  and  could  therefore 
be  executed  by  the  feme  covert  (a).  On  the  other  hand,  where 
the  legal  estate  was  devised  to  trustees  in  fee  upon  trust  for  an 
infant  feme  covert  for  her  sole  and  separate  use  during  her  life, 
and  upon  trust  to  permit  her  by  deed  or  writing  executed  in  the 
presence  of  three  or  more  witnesses,  notwithstanding  her  coverture, 
to  dispose  of  the  estate  as  she  should  think  fit,  and  the  testator 
died  leaving  the  feme  covert  his  heiress-at-law,  and  she,  during  the 
continuance  of  the  coverture  and  infancy,  exercised  the  power 
by  will.  Lord  Hardwicke,  upon  the  question  whether  the  power 
had  been  duly  executed,  observed,  that  this  was  a  power  coupled 
with  an  interest,  which  was  always  considered  different  from 
naked  powers :  it  was  admitted  that  if  this  execution  was  to 
operate  on  the  estate  of  the  infant  it  might  not  be  good  :  now  this 
was  clearly  so,  for  she  had  the  trust  in  equity  for  life,  with  the 
trust  of  the  inheritance  in  her  in  the  meantime,  so  that  this  was 
directly  a  power  over  her  own  inheritance,  which  could  not  be 
executed  by  an  infant  (b). 

(a)  Godolphin  v.  Godolphin,  1  Ves.      see  306 ;  and  see  Blith's  case,  Freem, 
21 ;  Belt's  Supplement,  p.  22.  91  ;  Penne  v.  Peacock,  For.  43. 

(6)  HearU  V,  Greenhanh,  1  Ves.  298, 
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[Exercise  of  r3_  Jq  tjjg  ^ase  of  personal  estate,  however,  an  infant  may  exer- 

powers  by  "•  , 

infant.]  cise  a  power  in  gross.     Thus,  where  under  a  marriage  settlement 

an  infant  femt  covert,  to  whom  the  income  of  the  settled  property 
was  given  for  her  life  for  her  separate  use,  had,  in  the  events  which 
happened,  a  general  power  of  appointing  the  trust  funds,  in  default 
of  issue  and  subject  to  the  interest  of  her  husband,  by  deed 
or  will,  and  she  exercised  the  power  by  deed,  and  died  an  infant, 
it  was  held  by  Sir  G.  Jessel,  M.E.,  and  affirmed  by  the  Court  of 
Appeal,  dissentiente  Cotton,  L.J.,  that  the  power  was  well  exercised, 
and  the  M.R.  observed :  "  If  it  is  clearly  settled  that  the  first  class 
of  powers — powers  simply  collateral — can  be  exercised  by  an 
infant,  there  can  be  no  reason  why  the  second  class  of  powers — 
powers  in  gross — should  not  be  so  exercised  when  the  exercise 
cannot  affect  the  infant's  interest ;  I  can  see  no  sufficient  dis- 
tinction between  the  two  cases.  It  can  make  no  difference 
that  the  infant  has  some  interest  under  the  settlement,  so  long 
as  that  interest  cannot  be  affected  by  the  exercise  of  the 
power"  (a).] 
Bare  powers,  and  4.  Again,  powers,  in  the  sense  in  which  the  term  is  commonly 
with  a  trust.  used,  may  be  distributed  into  mere  powers,  and  powers  coupled 
with  a  trust  (6).  The  former  are  powers  in  the  proper  sense  of 
the  word — that  is,  not  imperative,  but  purely  arbitrary ;  powers 
which  the  trustee  cannot  be  compelled  to  execute,  and  which, 
on  failure  of  the  trustee,  cannot  be  executed  vicariously  by  the 
Court  (c).  The  latter,  on  the  other  hand,  are  not  arbitrary,  but 
imperative,  have  all  the  nature  and  substance  of  a  trust,  and 
ought  rather,  as  Lord  Hardwicke  observed,  to  be  designated  by 
the  name  of  trusts  {d).  "  It  is  perfectly  clear,"  said  Lord  Eldon, 
"  that  where  there  is  a  mere  power,  and  that  power  is  not  executed, 
the  Court  cannot  execute  it.  It  is  equally  clear,  that  wherever 
a  trust  is  created,  and  the  execution  of  the  trust  fails  by  the 
death  of  the  trustee  or  by  accident,  this  Court  will  execute  the 
trust.  But  there  are  not  only  a  mere  trust  and  a  mere  power, 
but  there  is  also  known  to  this  Court  a  power  which  the  party  to 
whom  it  is  given  is  intrusted  with  and  required  to  execute  ;  and  with 
regard  to  that  species  of  power,  the  Court  considers  it  as  par- 
taking so  much  of  the  nature  and  qualities  of  a  trust,  that  if  the 

[(a)  Be  D'Angibau,  15  Ch.  D.  (C.A.)  (c)  See  Gowper  v.  Mantell,  22  Beav. 

228  ;  and  see  ante,  p.  38.]  23l,  and  cases  there  cited  ;    and  Re 

(b)    See    Gower  v.   Mainwaring,   2  Eddowes,  1  Dr.  &  Sni.  3,95. 

Ves.  89  ;  Cole  v.   Wade,  16  Ves.  43  ;  (d)  Godolphin  v.  Godolphin,  1  Yes, 

Hutchinson  v.  Hutchinson,  13  Ir,  Eq.  23, 
Bep.  332, 
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person  who  has  the  duty  imposed  upon  him  does  not  discharge  it, 
the  Court  will,  to  a  certain  extent,  discharge  the  duty  in  his  room 
and  place  "  (a). 

5.  Again,  powers  have  been  dealt  with  by  the  Court  as  either  of  Strict  powers, 
a  strict  or  of  a  directory  character :  the  former  such  as  only  arise  directory. 
under  the  exact  circumstances  prescribed  by  the  settlement ;  the 

latter  such  as  being  merely  monitory  may  be  taken  with  a  degree 
of  latitude.  Thus,  where  an  advowson  was  vested  in  trustees  upon 
trust  to  elect  and  present  a  fit  person  imthin  six  months  from 
the  incumbent's  decease,  it  was  considered  that  the  clause  was 
directory,  and  that  the  trustees  might  equally  elect  and  present, 
although  that  period  had  elapsed  (6).  So,  where  six  trustees 
were  empowered  when  reduced  to  three  to  substitute  others,  and 
all  died  but  one,  it  was  held  competent  to  the  sole  survivor  to 
fill  up  the  number  (c).  And  where  in  the  case  of  twenty-five 
trustees,  the  direction  was,  that  when  reduced  to  fifteen  the 
survivors  should  nominate,  it  was  determined  by  the  Court  that, 
although  seventeen  remained,  the  survivors  were  at  liberty  to 
exercise  their  power,  but  that,  when  reduced  to  only  fifteen,  they 
were  compellable  to  do  so  {d). 

6.  These  were  cases  of  charitable  trusts,  in  which  it  seems  a  Charity, 
greater  latitude  of  construction  is  allowed.     But  in  another  case, 
where  the  trusts  were  not  charitable,  and  estates  were  devised 

to  trustees  upon  trust  to  sell  "  with  all  convenient  speed,  and 
within  five  years  after  the  testator's  decease,"  it  was  held  that 
these  words  were  directory  only,  and  that  the  trustees  could 
sell  and  make  a  good  title,  although  the  five  years  had  expired  (e). 

Secondly.  We  proceed  to  consider  the  construction  of  powers.  As 
the  powers  of  trustees  are  regulated  by  the  doctrines  applicable 
to  powers  in  general,  and  as  the  admirable  treatise  of  Lord  St. 
Leonards  is  in  every  one's  hands,  we  shall  advert  only  to  some 
cases  of  most  frequent  occurrence. 

1.  If  a  power  be  given  to  "  A.  and  B.  and  their  heirs''  it  is  Power  to "  A.  and 
perfectly  clear,  that,  although  the  limitation  of  an  estate  in  such  heirs""  *  ^"^ 

(a)  Brown  v.  Higgs,  8   Ves.  570;  (c)  Attorney  -  General  v.   Floyer,   2 

[and  see  Re  Weekes'  Settlement,  (1897)  Vern.  748  ;  and  see  Attorney-General 

1  Oh.  289,  and  ante,  p.  17.    Whether  v.   Bishop  of  Lichfield,  5  Ves.  825  ; 

it  is  possible,  as  a  matter  of  law,  to  Attorney-General  v.   Cuming,  2  Y.  & 

execute    by    anticipation    a    special  C.  G.G.  139;  hut  see  Foley  v.  Wontner, 

power   not  created   until  after  the  2  J.  &  W.  245. 
alleged  execution,  qucere;  Re  Hayes,         '(d)  Doe  v.  Roe,  1  Anst,  86. 
(1901)  2  Ch.  (C.A.)  529].  (e)    Pearce    v.    Gardner,   10    Hare, 

(6)   Attorney  -  General    v.    Scott,    1  287  ;   and  see  Cuff  v.  Hall,   1   Jur. 

Ves.  413,  see  415.  N,S.  973, 
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Chief  Justice 
Wilmot's  opinion 


Mere  power. 


Townsend  v. 
Wilson. 


terms  would  so  vest  it  in  the  grantees  that  they  might  convey 
it  to  a  stranger,  and  the  survivor  devise  it,  the  power  is  not  to 
be  construed  as  intended  in  like  manner  to  be  assignable  and 
devisable  (a). 

Upon  the  subject  of  such  a  power  where  it  was  given  personally, 
and  unaccompanied  by  any  estate,  to  A.  and  B.  and  their  heirs, 
Lord  Chief  Justice  Wilmot  observed:  "It  is  asked.  What  must 
become  of  the  power  upon  the  death  of  one  of  the  trustees  ?  It 
must  be  considered  as  a  tenancy  in  common.  Had  the  words 
been  '  their  several  and  respective  heirs,'  it  would  have  been  clear ; 
and  in  common  parlance,  and  according  to  the  common  appre- 
hension of  mankind,  when  an  estate  is  given  to  two  men  and  their 
heirs,  no  one  not  illumined  with  the  legal  nature  of  joint-tenancy 
could  ever  conceive  the  estate  was  to  go  to  the  heirs  of  the  survivor. 
It  is  equivalent  to  saying,  With  consent  of  loth  while  they  live; 
and  when  one  dies,  that  consent  shall  devolve  upon  his  heir ;  the 
heir  of  the  dead  trustee  shall  consent  as  well  as  the  surviving 
trustee.  One  may  abuse  the  power;  I  will  supply  the  loss  of 
one  hy  his  heir,  and  the  loss  of  both  by  the  heirs  of  both"  (b). 
But  this  was  where  A.  and  B.  had  a  mere  power,  for  where  A. 
and  B.  are  trustees  of  an  estate  limited  to  them  and  their  heirs, 
and  the  power  constitutes  an  essential  part  of  the  trust,  it  will 
pass  with  the  estate  to  the  survivor  (c). 

In  Townsend  v.  Wilson  (d),  a  power  of  sale  was  given  to  three 
trustees  to  preserve  contingent  remainders  and  their  heirs;  and 
it  was  directed  that  the  money  to  arise  from  the  sale  should  be 
paid  into  the  hands  of  the  trustees  or  the  survivors  or  survivor 
of  them,  and  the  executors,  administrators,  or  assigns  of  such 
survivor,  and  there  was  a  poiuer  of  appointment  of  n^w  trustees, 
with  a  direction  that  such  appointment  should  take  place  as 
often  as  any  one  or  more  of  the  trustees  should  die,  &c.  One  of 
the  trustees  died,  and  it  was  determined  by  the  Court  of  Queen's 
Bench,  that  the  survivors  alone  were  incapable  of  exercising  the 
power  of  sale.  Lord  Eldon  was  dissatisfied  with  this  decision, 
and  asked :  "  Did  the  Court  of  Queen's  Bench  consider  that  the 
two  surviving  trustees  and  the  heir  of  the  deceased  trustee  were 
to  act  together?  for  it  was  one  thing  to  say  that  the  survivors 
could  not  act  until  another  was  appointed;  and  a  different  thing 
to    say,  the    heir    of    the    deceased  trustee    could  act    in    the 


(a)  Cole  V.  Wade,  16  Ves.  46,  per 
Sir  W.  Grant. 

(6)  Mansell  v.  Vaughan,  Wilm.  50, 
51. 


(c)  See  post,  p.  763. 

(d)  1  B.  &  Aid.  608  ;  3  Mad.  261  ; 
and  see  Cooke  v,  Crawford,  13  Sim. 
91. 
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meantime  "  (a).    But  his  Lordship  so  far  bowed  to  the  authority 

of  the  decision,  that  he  refused  under  similar  circumstances  to 

compel  a  purchaser  to   accept  the   title  (5).      In    Townsend  v.  Execution  of 

Wilson  the  trustees  had  not  the  fee,  and  the  power  was  not  to  be  trustees™"^^"''^^ 

executed  as  part  of  a  trusteeship,  and  it  is  therefore  no  authority 

against    the    execution   of    a    trust  by   the    surviving    trustees. 

Indeed,  where  an  estate  was  devised  to  three  trustees  and  their 

respective  heirs,  upon  trust  that  they  and  their  respective  heirs 

should  sell,  the  word  "respective"  was  rejected  for  surplusage, 

and  it  was  held  that  the  survivors  could  make  a  title  (c). 

2.  In  Hewett  v.  Hewett  (d),  a  testator   devised  his  estate  to  Hewett  v. 
four  persons  to  uses  in  strict  settlement,  with  a  power  to  the    ^^^ 
tenants  for  life,  when  in  actual  possession,  to  cut  such  trees  as 

the  four  devisees  to  uses,  or  the  survivors  or  survivor  of  them 
(omitting  the  words  "and  the  heirs  of  the  survivor")  should 
direct ;  and  all  the  trustees  being  dead,  the  question  was  whether 
the  power  was  gone.  Lord  Henley  held,  that,  upon  the  con- 
struction of  the  will,  the  testator  intended  the  power  to  be 
co-extensive  with  the  life-estates,  and  that  the  trustees  were  Power  oo-ex- 
interposed  as  supervisors  only  to  prevent  destruction ;  and  that  j^fg^ggta^' 
the  office  of  the  trustees  was  not  personal,  but  such  as  might  be 
executed  by  the  Court.  He,  therefore,  considered  the  power 
as  subsisting,  and  referred  it  to  the  Master  to  inquire  what  timber 
was  fit  to  be  cut.  The  Court,  therefore,  did  not  regard  the 
authority  to  the  trustees  as  a  mere  power,  but  as  a  trust. 

3.  Where  a  discretionary  legal  power  is  expressly  limited  to  Power  to 

''  A.  and  his  assigns,"  the  grantee  or  devisee  of  A.,  and  even  a  ys'as^s*™a'?' 
claimant  under  him  by  operation  of  law  as  an  heir  or  executor, 
may  exercise  the  power  (e) ;  but  in  a  trust,  if  an  estate  be  vested 
in  a  trustee  upon  trust  that  he,  his  heirs,  executors,  adminis- 
trators or  assigns  shall  sell,  &c.,  the  introduction  of  the  word 
assigns  will  not  authorise  the  trustee  to  assign  the  estate  to  a 
stranger  (/),  nor,  if  the  assignment  be  made,  will  the  stranger  be 
capable  of  exercising  the  power  (g). 

4.  In  a  mortgage,  with  a  power  of  sale  limited  to  the  mort-  Power  given  to 
gagee,  his  heirs,  executors,  administrators,  and  assigns,  the  inten-  "  ^°^  S*g^^- 
tion  is  that  the  power  should  go  along  with,  and  be  annexed 

(a)  Hall  V.  Dewes,  Jac.  193  ;    and  (e)  How  v.   Whitfield,  1  Vent.  338, 

see  Jmes  v.  Price,  II  Sim.  557.  339  ;  1  Freem.  476. 

(6)  Hall  V.  Dewes,  Jac.  189.  (/)  The  case  of  Hardwich  v.  Mynd, 

(c)  Jones  V.  Price,  11  Sim.  557.  1  Anst.  109,  cannot  in  this  respect  be 

(d)  2  Eden,  332  ;  Amb.  508  ;  and  supported. 

see  Bennett  v.  Wyndham,  23  Beav.  528.  (g)  See  post,  p.  760. 

3    B 
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to,  the  security;  and  therefore,  if  the  mortgage  be  assigned  to 
a  stranger,  and  the  legal  estate  be  conveyed  to  the  stranger  or 
to  a  trustee  for  him,  the  stranger,  alone  or  with  the  concurrence 
of  the  trustee,  can  give  a  good  legal  and  equitable  title  (a) ;  and 
even  if  a  mortgage  be  made  to  A.  and  B.  to  secure  a  joint  advance, 
and  the  power  of  sale  and  signing  receipts  be  limited  to  A.  and 
B.,  their  heirs  and  assigns,  it  has  been  held  that  as  the  power 
and  the  security  were  plainly  meant  to  be  coupled  together,  and 
the  security  enures  to  the  benefit  of  the  survivor  (the  advance 
being  a  joint  one),  the  survivor  may  also  sell  (&).  [But  where 
in  a  mortgage  by  way  of  trust  for  sale,  it  was  provided  that  the 
trustee  "  and  his  heirs  "  should  sell  upon  the  request  of  the  mort- 
gagee, his  executors,  administrators,  and  assigns,  it  was  held  that 
the  trust  thus  vested  in  the  heirs  of  the  trustee  could  not  be 
exercised  by  an  assign  (c),  and  in  a  case  where,  in  a  mortgage 
to  a  building  society,  the  power  of  sale  was  given  to  the  trustees 
or  trustee  of  the  society  for  the  time  being,  without  any  reference 
to  "  assigns,"  it  was  held  that  the  power  could  not  be  exercised 
by  a  transferee  of  the  mortgage  (d).] 
Power  indicating  5.  If  a  power  indicating  personal  confidence  be  given  to  a 
dcnoe "to  ""I'^'and  "  trustee  and  his  executors,"  and  the  executor  of  the  trustee  dies 
hia  executors."  having  appointed  an  executor,  the  latter  executor,  though  by 
law  the  executor  not  only  of  his  immediate  testator,  but  also  of 
the  trustee,  will  not,  it  is  said,  be  so  considered  for  the  purposes 
of  the  power  (e);  for  a  matter  of  personal  confidence  is  not  to 
be  extended  beyond  the  express  words  and  clear  intention  of  the 
settlor,  and  in  this  case,  the  settlor  may  have  meant  the  power 
to  be  exercised  exclusively  by  the  executors  whom  the  trustee 
had  himself  named,  and  not  by  a  person  who  is  executor  of  the 
trustee  by  operation  of  law  only.  This,  however,  is  a  narrow 
construction,  and  the  liberality  of  modern  times  may  not  improb- 
ably hold  that,  if  a  power  be  given  to  executors,  the  settlor 
must  be  taken  to  have  contemplated  generally  every  one  whom 
the  law  invests  with  that  character  (/). 

Power  to  "  execu-      g,  ^  power  limited  to  "executors"  or  "sons-in-law"  may  be 

tors,    "trusteea, 
&c. 

(a)  Saloway  v.  Strawbridge,  1  K.  &  a ;  Perk.  s.  552  ;  Moore,  61,  pi.  172 ; 

J.  371  ;  7  De  G.  M.  &  G.  594.  Sugd.  Powers,  129,  8th  ed. 

b)  Hind  v.  Poole,  1  K.  &  J.  383.  [(/)  SeeBeSmith;  Eastwickv. Smith, 

'c)  Bradford  v.  Belfield,  2  Sim.  264.]  (1904)  1  Ch.  139,  referred  to  yosJ,  p.  755, 

'rf)  Be  Bumney,  {1897)  2  Ch.  (C.A.)  note  (d),  dissenting  from  the  general 

351.]  principle  of  Cole  v.    Wade  (sup.),  as 

(e)  See  Gole  v.  JVade,  16  Ves.  44 ;  being  inconsistent  with  Crawford  v. 

post,  p.  761 ;  Stile  v.  Tomson,  Dyer,  210,  Forshaw,  post,  ^i.  755.] 
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exercised  by  the  survivors  so  long  as  the  plural  number  remains  (a), 
and  if  a  power  be  limited  to  a  number  of  "trustees,"  we  may 
reasonably  conclude  that,  whether  they  have  any  estate  or  not — 
i.e.  whether  the  power  be  an  adjunct  to  the  trust  or  collateral 
to  it,  it  may  be  exercised  by  the  surviving  trustees.  And  a  power 
given  to  "  executors "  will,  if  annexed  to  the  executorship,  be 
continued  to  the  single  survivor  (&);  [and  where  a  power  of 
selection  was  given  to  "  my  executors  herein  named,"  it  was  held 
to  be  so  annexed  and  not  to  be  personal  (c)].  So  a  power  given 
to  "  trustees  "  will,  as  annexed  to  the  estate  and  office,  be  exercis- 
able by  the  single  survivor  (d) ;  but  it  cannot  be  exercised  by  one 
trustee  in  the  lifetime  of  the  other  who  has  not  effectually  dis- 
claimed (e).  And  it  has  been  said  that  if  a  power  to  vary  the 
rights  of  parties  be  communicated  to  the  "trustees  for  the  time 
beinff,"  it  cannot  be  exercised  by  a  single  trustee  (/).  And  where 
there  was  a  trust  for  sale,  but  no  sale  was  to  be  made  without 
the  consent  of  the  testator's  sons  and  daughters,  and  he  left  seven 
sons  and  daughters,  and  one  died,  it  was  held  that  a  sale  with 
the  consent  of  the  survivors  was  too  doubtful  a  title  to  be 
specifically  enforced  (g). 

7.  A  discretionary  power  to  four  trustees  "  and  the  survivors  Power  to 
of  them  "  cannot,  it  seems,  be  executed  by  the  last  survivor  (h) ;  gurvlvMs!'^" 
for  though  a  power  to  trustees  may,  in  general,  be  held  to  survive, 
an  intention  to  the  contrary  may  be  fairly  inferred  ;  the  settlor 
may  be  supposed  to  have  said  :  "  I  repose  a  confidence  in  any  two 

(a)  Sugd.  Powers,  128,  8th  ed.  that  the  power  is  one  requiring  the 

(6)   Sugd.   Powers,   128,   8th  ed.  ;  exercise  of  a  very  wide  personal  dis- 

Houell   V.    Barnes,   Cro.    Oar.    382  ;  cretion  is  not  enough  to  exclude  the 

Brassey  v.  Chalmers,  4  De  G.  M.  &  G.  primd  facie  presumption,  and  little 

528,  reversing   the  decision  of    the  regard  is  now  paid  to  such  minute 

Master  of  the  Soils,  16  Beav.  231.  differences  as    those    between    "  my 

[(c)  Crawford  v.  Forshaw,  (1891)  2  trustees,"  "my  trustees  A.  and  B.," 

Ch.  (C.A.)  261.]  and  "A.  and  B.,  my  trustees":  the 

(d)   Lane  v.  Debenlmm,   11   Hare,  testator's  reliance  on  the  individuals 

188  ;  [and  see  Be  Smith;  Eastwich  v.  to  the  exclusion  of  the  holders  of  the 

Smith,  (1904)  1  Ch.  139,  144,  where  office  for  the  time  being,  must  be 

it  was  said  by  Far  well,  J.,  that  the  expressed  in  clear  and  apt  language].   ' 
resultof  the  authorities  and  of  sections  (e)  Lancashire  y.  Lancashire,  2  Ph. 

22  and  37  of  the  Trustee  Act,  1893,  664. 

is  that  every  power  given  to  trustees  (/)  Lancashire  v.  Lancashire,  2  Ph. 

which  enables  them  to  deal  with  or  664. 

affect  the  trust  property  is  ynmiJ/aCTe  {g)  Sykes  v.  Sheard,  2  De  G.  J.  & 

given  to  them  ex  officio  as  an  incident  S.  6. 

of  their  office,  and  passes  with  the  (h)   Hibbard  V.  Lamb,  Amb.  309. 

office  to  the  holders  or  holder  thereof  Note,  further  directions  were  declared 

for  the  time  being  :  whether  a  power  necessary  on  the  death  of  either  of  the 

is  so  given  ex  officio  or  not  depends  in  surviving  executors ;  see  Eatonv.  Smith, 

each  case  on  the  construction  of  the  2  Beav.  236. 
document  giving  it,  but  the  mere  fact 
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To  "trustees  and 
survivor." 


Trower  v. 
Kriightley. 


Power  "during 
the  continuance 
of  the  trust. " 


[Power  to  post- 
pone sale.] 


Powers  cease 
when  settlement 
is  at  an  end, 
[except  for  pur- 
pose of  division 
within  period 
allowed  by  law]. 


of  the  trustees  jointly,  but  in  neither  one  of  them  individually." 
But  if  a  power  be  limited  to  four  trustees  "and  the  survivor 
of  them,"  it  may  well  be  argued  that,  on  the  death  of  one,  the 
power  may  still  be  exercised  by  the  survivors ;  for  there  can  be 
no  valid  reason  why  a  person  who  trusted  the  four  jointly,  and 
each  of  them  individually,  should  refuse  to  repose  a  confidence 
in  the  survivors  for  the  time  being  (a). 

8.  In  a  case  before  Sir  J.  Leach,  a  testator  devised  an  estate  to 
trustees  upon  trust  as  to  one  moiety  for  A.  for  life,  remainder  to 
her  children  at  twenty-one,  and  as  to  the  other  moiety  for  B. 
for  life,  remainder  to  her  children  at  twenty-one,  and  gave  the 
trustees  a  power  of  sale  "during  the  continumice  of  the  trust." 
A.  died,  and  her  children  attained  twenty-one,  and  the  question 
was  whether  the  trustees  could,  under  the  power,  sell  the  whole 
estate,  the  children  of  B.  being  infants.  The  Vice-Chancellor 
held  that  if  the  children  of  A.  could  call  for  a  present  convey- 
ance of  their  moiety,  it  would  have  the  effect  of  depriving  B. 
and  her  children  of  the  benefit  of  the  power  of  sale,  and  also  of 
the  leasing  power  given  to  the  trustees,  for  that  an  undivided 
moiety  could  not  advantageously  be  sold  or  leased,  and  that  the 
testator  must  have  meant  to  continue  the  powers  of  ownership 
to  the  trustees  until  there  were  owners  competent  to  deal  with 
the  whole  estate  (&). 

9.  But  if  a  power  be  given  to  trustees  to  be  exercised  "  during 
the  continuance  of  the  trust,"  it  cannot  be  exercised  after  the 
time  when  the  trust  ought  to  have  been  completed,  though,  from 
the  delay  of  the  trustees,  it  happens  that  the  trust  has  not  in 
fact  been  executed  (c). 

[Where  trustees  for  sale  of  land  have  a  discretionary  power  of 
postponement,  and  the  proceeds  are  settled  in  trust  for  several 
persons,  the  vesting  in  possession  of  the  share  of  one  of  the 
beneficiaries  does  not  determine  the  power,  or  entitle  the  beneficiary 
to  call  for  an  immediate  sale  of  the  entirety,  or  a  conveyance  of 
his  undivided  share  (t^).] 

10.  And  though  the  power  be  not  confined  expressly  to  the 
continuance  of  the  trust,  yet  in  [general,  the  power  can  be 
exercised  only  whilst  the    purposes   of    the   settlement  remain 

(a)  See  Grewe  v.  Dickm,  4  Ves.  97  ; 
in  which  case  it  seems  to  have  been 
assumed  that  the  receipt  of  the  sur- 
vivors would  be  a  sufficient  discharge  ; 
[and  see  Delany  v.  Delany,  15  L.  R. 
Ir.  55]. 

(b)  Trower  v.  Knightley,  6    Mad. 


134  ;  and  see  Taite  v.  Siinnstead,  26 
Beav.  525. 

(c)  Wood  V.  Wliite,  2  Keen,  664. 
It  was  determined  on  appeal  that  the 
trusts  in  this  case  were  still  in  being, 
4  M.  &  Cr.  460. 

1(d)  Be  Horsnaill,  (1209)  1  Ch.  631.] 
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unexhausted  {a),  and  where  the  land  is  "at  home,"  as  it  has  been 
called,  i.e.  has  vested  in  fee  simple  in  possession  in  persons  sui  juris, 
the  power  is  no  longer  exercisable.  But  it  is  a  question  of  inten- 
tion, on  the  construction  of  the  instrument,  whether  or  not  the 
power  is  exercisable  after  the  estates  have  thus  become  vested  (b), 
and  where  a  power  of  sale  was  given  for  the  express  purpose  of 
division  on  the  determination  of  a  life  interest,  it  was  held  by  Sir 
G.  Jessel,  M.E.,  that  the  power  did  not  determine  on  the  death  of 
the  tenant  for  life,  but  was  exercisable  within  a  reasonable  time 
afterwards,  such  time  being  well  within  the  limit  allowed  by  the 
law  against  perpetuities  (c).  In  another  case  where  the  power  was 
not  expressed  to  be  for  the  purpose  of  division,  but  was  expressly 
limited  to  the  period  allowed  by  law,  it  was  held  by  Fry,  L.J., 
upon  an  examination  of  the  limitations  of  the  instrument,  that  an 
intention  was  sufficiently  manifested  that  the  power  should 
continue  to  be  exercisable  after  the  beneficial  interest  in  the 
property  had  become  absolutely  vested  in  persons  sui  juris  (d) ; 
and  in  a  recent  case  on  the  subject,  the  circumstance  that  the 
testator  contemplated  a  distribution  among  a  very  numerous  class 
of  persons  was  regarded  as  an  indication  that  the  power,  though 
not  expressed  to  be  for  purposes  of  division,  was  intended  so  to  be, 
and  it  was  accordingly  held  that  the  power  was  exercisable  within 
a  reasonable  time  after  the  death  of  the  tenant  for  life,  which  was 
the  period  of  distribution  (e).  But  the  Court  declined  to  draw 
this  inference  in  the  case  of  a  direct  gift  to  a  small  number  of 
persons  (/)  ;  and  it  is  apprehended  that  such  a  construction  could 
not  prevail  if  the  period  of  distribution  might  by  possibility  be 
postponed  beyond  the  limit  of  time  allowed  by  law  (g).] 

11.  Powers    given    to    trustees   must    be    exercised  by  them  Joint  powers. 
jointly,  but  an  act  by  one  trustee,  with  the  sanction  and  approval 
of  a  co-trustee,  will  be  deemed  the  act  of  both  (h). 

[(a)   Wolley  v.   Jenkins,  23   Beav.  unable  to  call  for  a  conveyance.] 

53  ;  Mortloch  v.  Buller,  10  Ves.  315  ;  [(c)  Peters  v.  Lewes  and  East  Grin- 

JVheate  v.  Hall,  17  Ves.  86;   Lants-  steadRailwayGompanyjlSCh.D. (C.A.) 

bery  v.  Collier,  2  K.  &  J.  709.]  429,  (but  see  S.  G.  16  Ch.  D.  703)  ;  Be 

[(6)  Be  Lord  Sudeley,  (1894)  1  Ch.  Tweedie  and  Miles,  27  Ch.  D.  318  ;  Be 

334,  per  Ohitty,  J. ;   Be  Dyson  and  Lord  Sudeley,  sup. ;  Be  Douglas  and 

Fowhe,  (1896)  2  Ch.  720,  where  the  Powell,  (1902)  2  Ch.  296.] 

residuary  realty  being  charged  with  [(d)  Be  Cotton's  Trustees  and  School 

debts  and  legacies  according  to  the  Board  for  Londmi,  19  Ch.  D.  624.] 

principle  of  Cfreville  v.  Brown,  7  H.  L.  [(e)  Be  Lord  Sudeley,  ubi  sup.] 

C.  689,  the  power  of  sale  was  held  [(/)  Be  Dyson  and  Fowhe,  (1896)  2 

to  continue  until  those  purposes  were  Ch.  720.] 

satisfied.    In  Be  Jump,  (1903)  1  Ch.  [(g)  For  cases  in  which  a  power  has 

129,  a  power  of  sale  for  purposes  of  been  held  void  a6  m&'o  for  remoteness, 

maintenance  of  a  lunatic  was  held  see  ante,  p.  110.] 

not  to  be  determined  by  the  lunatic's  (h)  Messeena  v.  Carr,  9  L.  R.  Ec[.  260. 
becoming  absolutely  entitled,  he  being 
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[Contract  for 
lease  by  tenant 
for  life  carried 
out  by  trustees,  ] 


Moral  considera- 
tions. 


[12.  Where  a  power  of  leasing  was  given  to  a  legal  tenant  for 
life,  and  after  his  death  to  trustees,  during  the  minority  of  a 
legal  tenant  in  tail,  and  the  tenant  for  life  entered  into  a  contract 
to  grant  a  building  lease,  but  died  before  the  lease  was  granted,  it 
was  held  that  the  trustees  had  power  to  effectuate  the  contract 
of  the  tenant  for  life  by  executing  a  lease  (a).] 

13.  Trustees  in  the  exercise  of  their  powers  must  act  hoTiA  fide 
and  impartially  for  the  benefit  of  their  cestuis  que  trust — i.e.  the 
persons  claiming  under  the  settlement,  and  must  not  deviate 
from  the  terms  of  the  trust  from  moral  considerations,  or  seek 
to  do  what  they  may  think  right,  if  in  excess  of  their  trust  (6). 


Effect  of  dis- 
claimer upon 
powers. 


Adams  v. 
Taunton. 


Thirdly.  Of  the  effect  of  disclaimer,  assignment,  and  survivorship 
of  the  estate. 

I.  Of  disclaimer. 

1.  If  a  power  be  given  to  several  trustees,  and  one  of  them 
disclaims  [the  trust],  the  power  may  be  exercised  by  the  con- 
tinuing trustees  or  trustee  (c). 

In  Hawkins  v.  Kemp  (d),  a  purchaser  at  first  objected  that  the 
accepting  trustees  could  not  exercise  the  power,  or  not  without 
the  appointment  of  a  new  trustee  in  the  place  of  the  trustee  who 
had  disclaimed,  but  the  point  was  afterwards  abandoned  by  the 
purchaser's  counsel  as  untenable.  And  the  late  Vice-Chancellor 
of  England,  in  a  subsequent  case,  observed :  "  I  have  always 
understood,  ever  since  the  point  was  decided  in  Hawkins  v.  Kemp, 
or  rather  was,  as  the  judges  said  in  that  case,  properly  abandoned 
by  the  defendant's  counsel  as  not  capable  of  being  contended  for, 
that  where  two  or  more  persons  are  appointed  trustees,  and  all 
of  them,  except  one,  renounce,  the  trust  may  be  executed  by 
that  one"  (e). 

Adams  v.  Taunton  (/)  is  a  direct  decision  by  Sir  J.  Leach  to 
the  same  effect.  A  testator  had  devised  his  estates  to  A.  and  B. 
upon  trust  to  sell  and  apply  the  proceeds  amongst  his  children, 
and  declared  that  the  receipts  of  the  said  A.  and  B.  should  be 


1(a)  Davis  v.  Harford,  22  Ch.  D. 
128  ;  and  a  succeeding  tenant  for  life 
can  make  any  conveyance  which  is 
necessary  for  giving  effect  to  a  eon- 
tract  validly  made  by  his  predecessor, 
Settled  Land  Act,  1890,  s.  6  ;  and  as 
to  the  exercise  of  powers  by  trustees 
where  the  tenant  for  life  is  an  infant, 
see  Settled  Land  Act,  1882,  s.  60,  and 
ante,  p.  694.] 

(6)  SlUs  V.   Barker,   7   L.   R.   Ch. 


App.  104. 

(c)  Jenk.  44 ;  Greioe  v.  Dichen,  4 
Ves.  97  ;  Earl  Granville  v.  M'Neile, 
7  Hare,  156;  White  v.  M'Dermott, 
7  I.  B.  C.  L.  1. 

(d)  3  East,  410. 

(e)  Cooke  v.  Crawford,  13  Sim.  96. 
(/)  5  Mad.  435  ;  and  see  Bayly  v. 

Gumming,  10  Ir.  Eq.  Rep.  410  ;  Cooke 
V.  Crawford,  13  Sim.  96 ;  Sands  v. 
Nicgee,  8  Sim.  130. 
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sufficient  discharges.  A.  renounced,  and  Sir  J,  Leach,  after 
having  taken  time  to  consult  the  authorities,  said:  "It  being 
now  settled  that  a  devise  to  A.,  B.,  and  C.  upon  trust  is  a  good 
devise  to  such  of  the  three  as  accept  the  trust,  it  follows  by 
necessary  construction  that  by  the  receipt  of  the  trustees  is  to 
be  intended  the  receipt  of  those  who  accept  the  trust"  (a). 

2.  If  the  power  be  not  given  to  the  trustees  by  name,  but  to  Power  to 
the   "trustees"   or  "executors,"   it  is   clear,   a  fortiori,  that  if  " executors. "' 
one  disclaim,  the  acting  trustees  or  executors  may  exercise  the 
power  (6). 

[3.  By  the  Conveyancing  Act,  1882,  sect.  6,  which  applies  to  [Disclaimer  of 
powers    created    by  instruments    coming   into    operation  either  P"!'^®^^,^"^^^^*^'"'' 
before  or  after  the  commencement  of  the  Act,  "a  person  to  whom  1882.] 
any  power,  whether  coupled  with   an   interest  or  not,  is  given, 
may  by  deed  disclaim  the  power ;  and  after  disclaimer  shall  not 
be  capable  of  exercising  or  joining  in  the  exercise  of  the  power. 
On  such  disclaimer  the  power  may  be  exercised  by  the  other  or 
others,  or  the  survivors  or  survivor  of  the  others,  of  the  persons 
to  whom  the  power  is  given,  unless  the  contrary  is  expressed  in 
the  instrument  creating  the  power"  (c).     But  this   section  does 
not  authorise  a  trustee  to  disclaim  a  particular  power  so  as  to 
vest  the  exercise  of  it  in  his  co-trustees  while  he   continues  a 
trustee  for  other  purposes  (d). 

4.  It  has  been  held  in  Ireland   that  the  renunciation  by  one  [Renunciation.] 
executor,  by  an  instrument  under  seal,  of  the  office  of  executor 
operates  as  a  disclaimer  under  this  section  of  powers  annexed 
to  the  executorship  (e).]  , 

II.  Of  assignment. 

1.  The  power  is  not  appendant  to  the  estate,  so  as  to  follow  Effect  of  assign- 
along  with  it  in  every  transfer  by  the  trustee,  or  devolution  by  "^"^J  °^  ^'^^ 
course  of  law  (/).     But  where  the  estate  is  duly  transferred  to 

(a)  From  Us  Honour's  words,  "the  [(rf)  See  Ee  Eyre,   49   L.   T.    N.S. 

receipt  of  the  trustees,"  it  might  be  259.] 

thought  the  power  had  been  given,  [(c)  Re  Fisher  and  Haslett,  13   L. 

not  to  A.  and  B.  by  name,  but  to  R.   Ir.  546.    A  renunciation  by   an 

"  the  trustees  ":  the  Reg.  Lib.  has  been  executor  was  held  by  Kekewich,  J., 

consulted,  and  it  appears,  as  stated  in  not  to  preclude  such  executor  from 

the  report,  that  the  power  was  given  exercising  a  power  of  selection  or  dis- 

to  "  the  said  A.  and  B."  tribution  conferred  on  "  my  executors 

(6)   Worthington  v.  Evans,  1  S.  &  herein  named,"  Grawford  v.  Forshaw, 

S.  165  ;  Boyce  v.  Corbally,  LI.  &  G.  43  Ch.  D.  643  ;  but  this  decision  was 

t.  Plunket,   102  ;  and  see   Glarhe  v.  reversed  on  appeal  on  the  ground  that 

Parker,  19  Ves.  1;   White  v.  M'Der-  on  the  true  construction  of  the  will  the 

mott,  7  I.   R.  C.   L.   1  ;    \Delany  v.  power  was  given  to  the  executors  in    . 

Delany,  15  L.  R.  Ir.  55;  Crawford  v.  theiroffioialcapacity,(1891)2Ch.  261.1 

Forshaw,  (1891)  2  Ch.  (C.A.)  261].  (/)  Gole  v.   Wade,  16  Ves.  47,  per 

[(c)  45  &  46  Vict.  c.  39,  s.  6.]  Sir  W.  Grant ;  Creiue  v.  Diclcen,  4  Ves. 
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[Trustee  Act, 
1893,  s.  37.] 


persons  regularly  appointed  trustees  under  a  power  in  the  settle- 
ment creating  the  trust,  the  transferees  take  the  estate  and  the 
office  together,  and  can  exercise  the  power.  Where  the  settle- 
ment contains  no  such  power,  it  seems  that  the  appointment  of 
new  trustees  by  the  Court  would  not,  but  for  recent  Acts,  com- 
municate arbitrary  or  special  discretionary  powers  (a),  unless 
they  were  expressly  (b),  or  in  fair  construction,  limited  to  the 
trustees  for  the  time  being  (c).  If  powers  be  given  to  trustees, 
their  heirs,  executors,  administrators,  and  assigns,  and  the  Court 
appoints  new  trustees  and  makes  a  vesting  order,  the  new 
trustees  are  duly  constituted  assigns,  and  may  therefore  be 
justly  considered  within  the  purview  of  the  settlement.  But 
assigns  from  a  trustee  mero  motu,  and  without  competent 
authority,  would  not  be  so  considered. 

[2.  By  a  recent  enactment  "every  trustee  appointed  by  any 
Court  of  competent  jurisdiction  shall,  as  well  before  as  after 
the  trust  property  becomes  by  law,  or  by  assurance,  or  other- 
wise, vested  in  him,  have  the  same  powers,  authorities,  and  discre- 
tions, and  may  in  all  respects  act  as  if  he  had  been  originally 
nominated  a  trustee  by  the  instrument  creating  the  trust "  (d).] 

3.  We  have   seen  that  if  one  trustee  disclaims  in  the  strict 

sense  of  the  word,  the  power  will  not  be  extinguished,  but  will 

survive  to  the  co-trustee  ;  but,  according  to  the  old  doctrine,  if 

a  trustee  instead  of  disclaiming  had  assigned  the  estate,  that 

was  a  virtual  acceptance  of  the  trust,  and  then  the  conveyance 

of  the  retiring  trustee  did  not  pass  the  power  into  the  hands  of 

the  continuing  trustee  (e) ;    but  at  the  present  day  it  seems  a 

release   with   the  intention   of    disclaimer   would   have  all  the 

operation  of  a  formal  and  actual  disclaimer  (/). 

Whether  the  4,    Though  an   assignment   of   the   estate   will  not   carry  the 

m  the  truste™'''"  i'^'"'^''  *°  ^^^  assignee,  it  does  not  follow  that  the  power  will 

after  alienation    remain  in  the  assignor,  so  as  to  be  transmissible  to  his  repre- 

of  the  estat'e 

sentative ;    for  where   it  was    the   settlor's   intention   that   the 


Release  with 
intention  of  dis- 
claiming. 


97  ;  Re  Burtt's  Estate,  1  Drew.  319  ; 
Wilson  V.  Bennett,  5  De  G.  &  Sm. 
475.     The  case  of  Hardwick  v.  Mynd, 

1  Anst.  109,  is  an  anomaly. 

(a)   Doyley  v.   Attorney  -  General,  2 
Eq.  Ca.  Ab.  194 ;  Fordyce  v.  Bridges, 

2  Ph.  497,  see  510 ;  Newman  v. 
Warner,  1  Sim.  N.S.  457  ;  Gooper  v. 
Macdonald,  35  Beav.  504  ;  and  see 
Gole  V.  Wade,  16  Ves.  44,  47  ;  Hibhard 
V.  Lamh,  Amb.  309. 

(6)  Bartley  v.  Bartley,  3  Drew.  384  ; 


Brassey  v.  Chalmers,  4  De  G.  M.  &  G. 
528. 

(c)  Byam  v.  Byam,  19  Beav.  66. 

[(d)  56  &  57  Vict.  c.  53,  reproducing 
44  &  45  Vict.  c.  41,  s.  33,  which  section 
took  the  place  of  the  corresponding 
section  in  Lord  Cranworth's  Act  (23 
&  24  Vict.  c.  145),  s.  27.] 

(e)  Doyley  v.  Attorney  -  General,  2 
Eq.  Ca.  Ab.  194 ;  Crewe  v.  Dicken,  4 
Ves.  97. 

(/)  Ante,  p.  220. 
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estate  and  power  should  he  coupled  together,  the  trustee,  by 
severing  the  union  through  the  alienation  of  the  estate,  may 
intercept  the  execution  of  the  power  by  the  representative. 
Thus  [where,  prior  to  the  Conveyancing  and  Law  of  Property 
Act,  1881,  an  estate  was]  limited  to  A.  and  his  heirs  upon  a 
trust  to  be  executed  by  A.  and  his  heirs,  and  A.  in  his  lifetime 
conveyed  away  the  estate,  or  devised  it  by  his  will,  it  was  held 
that  the  heir  of  A.  could  not  execute  the  power  (a) ;  for  the  heir 
was  no  heir  guatenus  this  estate;  for  it  was  not  allowed  to 
descend,  but  was  aliened  or  devised  away  from  the  person  who 
would  have  been  heir ;  [and  the  same  principle  equally  applies 
to  a  case  falling  under  the  Conveyancing  Act  (h),  where  the  estate 
is  conveyed  away  by  the  trustee  in  his  lifetime,  so  as  not  to  vest 
in  his  personal  representative,  who  consequently  cannot  execute 
the  power]. 

5.  In  Cole  v.  Wade  (c),  a  testator  gave  the  residue  of  his  real  Case  of  real  and 
and  personal  estate  to  Euddle  and  Wade  (whom  he  appointed  coupled'  together 
his  executors),  their  executors,  administrators,  and  assigns,  and 
directed  his  said  trustees  and  executors,  after  making  certain 
payments  thereout,  to  convey  and  dispose  of  the  said  residue  of 
his  real  and  personal  estate  unto  and  amongst  such  of  his  rela- 
tions and  kindred,  in  such  proportions,  manner  and  form,  as  his 
said  executors  should  think  proper,  his  intention  being  that 
everything  relating  to  that  disposition  should  be  entirely  at  the 
discretion  of  the  said  trustees  and  executors,  and  the  heirs, 
executors  and  administrators  of  the  survivor  of  them  (d).  Wade, 
the  survivor,  devised  and  bequeathed  the  real  and  personal 
estate  of  the  testator  to  William  and  Edward  Bray,  their  heirs, 
executors,  administrators,  and  assigns,  upon  the  trusts  of  the 
will,  and  named  them  his  executors  for  that  specific  purpose 
only,  appointing  his  wife  and  another  person  executors  as  to 
his  own  estates.  The  question  was  discussed  whether  William 
and  Edward  Bray  could  exercise  the  power  of  distribution  among 
the  relations.  Sir  W.  Grant  said :  "  The  original  trustees  and 
executors  were  the  same  persons ;  all  the  real  and  personal 
estate  was  vested  equally  in  them ;  but  the  heirs  and  executors 
of  the  surviving  trustee  might  be  different  persons ;  yet  all  the 
directions  about  the  distribution  of  the  residue  proceed  upon  the 
supposition  that  the  same  persons  are  to  select  the  objects  and 

(a)  Vf^ilson  v.  Bennett,  5  De  G.  &  (c)  16  Ves.  27. 

Sm.  475  ;  and  see  Be  Burtt's  Estate,  (d)  The  testator  used  this  last  form 

1  Drew.  319.  of  expression  elsewhere  in  the  will. 

[(6)  44  &  45  Vict.  c.  41,  s.  30.] 
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The  estate  may 
be  severed  from 
the  powers. 


[Release  of 
powers  under  Con 
veyanoing  Act,  ] 


[Does  not  apply 
to  power  coupled 
with  a  duty.] 


settle  the  proportions  in  which  they  are  to  take ;  but  if  the  real 
estate  is  to  go  to  one,  and  the  personal  estate  to  another,  the 
testator  has  left  it  entirely  uncertain  how  the  power  is  to  be 
executed.  Whether  the  Messrs  Bray  can  in  any  sense  be  the 
executors  of  Wade,  with  whose  own  property  they  are  not  to 
intermeddle,  it  is  not  material  to  determine."  His  Honour, 
therefore,  decided  that  the  power  had  become  extinguished. 

6.  But  the  existence  of  a  power  annexed  to  a  trust  and  form- 
ing an  integral  part  of  it  does  not  depend  on  the  continuance 
of  the  legal  estate  per  se  in  the  donee  of  the  power,  where  there 
is  no  express  declaration  to  the  contrary ;  as,  where  a  testator 
gave  a  sum  of  money  to  be  invested  in  the  funds  in  the  names 
of  the  head  of  a  college  at  Oxford,  the  junior  bailiff  of  the  city, 
and  the  elder  churchwarden  of  a  parish,  the  dividends  to  be 
applied  to  certain  purposes  as  the  trustees  should  approve,  and 
the  bailiff  and  churchwarden  being  annual  officers,  the  invest- 
ment as  directed  by  the  will  would  have  been  accompanied  with 
frequent  transfers  of  the  stock,  the  Court  ordered  that  the  money 
should  be  invested  in  the  names  of  two  new  trustees  jointly  with 
the  head  of  the  college,  but  that  the  objects  of  the  charity  should 
be  nominated  and  approved  in  the  manner  pointed  out  by  the 
will  (a). 

[7.  By  the  Conveyancing  and  Law  of  Property  Act,  1881,  "a 
person  to  whom  any  power,  whether  coupled  with  an  interest 
or  not,  is  given  may  by  deed  release,  or  contract  not  to  exercise, 
the  power " ;  and  that,  whether  the  power  was  created  by  an 
instrument  coming  into  operation  before  or  after  the  commence- 
ment of  the  Act  (6).  The  section  has  been  held  not  to  apply 
to  a  power  coupled  with  a  duty ;  as  to  which  Kay,  J.,  observed : 
"A  trustee  who  has  a  power  coupled  with  a  duty  is  bound, 
so  long  as  he  remains  a  trustee,  to  preserve  that  power,  and 
to  exercise  his  discretion  as  circumstances  arise  whether  the 
power  shall  be  used  or  not,  and  can  no  more  by  his  own  voluntary 
act  destroy  a  power  of  that  sort  than  he  can  voluntarily  put 
an  end  to  any  other  trust  that  may  be  committed  to  him "  (c) ; 
but  unless  the  power  is  coupled  with  a  duty  to  exercise  it,  there 
is  nothing  to  prevent  the  donee  of  the  power  from  releasing  it  (d), 

{a)  Exparte  Blaclcburne,!  J.  &.W.  418;    Re    Badcliffe,    (1892)     1     Ch. 

297  ;  and  see  Hibbard  v.  Lamb,  Amb.  (C.A.)  227  ;   Be  Sonies,  (1896)   1  Ch. 

309.  250  ;  whether  a  trustee  in  bankruptcy 

[(6)  44  &  45  Vict.  c.  41,  s.  52.]  can  release  a  special  power  of  appoint- 

[(c)  Be  Eyre,  49  L.  T.  N.S.  259;  ment  for  the  benefit  of  the  bankrupt's 

Saul  V.  Pattinson,  55  L.  J.  Ch.  831.]  estate,  qumre ;  see  Be  Base,  (1904)  2  Ch. 

[{d)    Smith  V.   HouUon,   26  Beav.  348  ;  (1905)  1  Ch.  (C.A.)  94]. 
482  ;  Be    Little,    40    Ch.   D.    (C.A.) 
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though  his  object  in  so  doing  is  to  benefit  himself ;  and  therefore, 
where  a  parent  has  a  power  of  appointment  amongst  his  children, 
it  is  competent  to  him  to  release  the  power  either  for  the  purpose 
of  vesting  a  share  of  the  fund  in  himself  as  the  administrator  of 
a  deceased  child  (a),  or  to  enable  himself  with  the  concurrence  of 
a  child  to  obtain  money  for  his  own  purposes  (&).  The  enactment 
enables  a  married  woman  who  is  entitled  for  life  subject  to  a 
restraint  on  anticipation,  with  a  power  of  appointment  amongst 
her  children,  to  release  the  power  by  deed  unacknowledged  (c).] 

III.    As  to  survivorship. 

1.  The  survivorship  of  the  estate  carries  with  it  the  survivor-  Survivorship  of 
ship  of  such  powers  as  are  annexed  to  the  trust.  If  a  mere^"^"^^' 
power  be  given  to  A.,  B.,  and  C,  and  one  of  them  die,  it  is 
perfectly  clear  that  the  power  cannot  be  exercised  by  the  sur- 
vivors ;  but  if  trustees  have  an  equiiahle  power  annexed  to  the 
trust,  and  forming  an  integral  part  of  it,  as  if  an  estate  be  vested 
in  three  trustees  upon  trust  to  sell,  then,  as  the  power  is  coupled 
with  an  interest,  and  the  interest  survives,  the  power  also  sur- 
vives (d). 

The  principle  that  trust  powers  survive  with  the  estate  appears  Trust  powers. 
to  be  as  old  as  the  time  of  Lord  Coke,  for  he  observes :  "  If  a  man 
deviseth  land  to  his  executors  to  be  sold,  and  maketh  two  executors, 
and  the  one  dieth,  yet  the  survivor  may  sell  the  land,  because 
as  the  estate,  so  the  trust  shall  survive ;  and  so  note  the  diversity 
between  a  bare  trust  and  a  trust  coupled  with  an  interest"  (e). 
At  the  present  day  a  trust,  that  is,  a  power  imperative,  whether 
a  bare   power,  or  a  power  coupled  with  an  interest,  would  be 

[(a)  Re  Eadcliffe,  (1892)  1  Ch.  (C.A.)  applying  that  doctrine  to  the  case  of 

227,  where  it  was  held  that  the  parent,  a  release  of  a  power.     The  donee  of 

beingtenantforlife,  must  surrender  his  the  power  may  or  hemay  not  be  acting 

lifeinterestinordertoentitlehimselfto  in  his    own  interest,  but    he   is  at 

a  transfer,  as  there  could  be  no  merger  liberty  in  my  opinion,  to  say  that  he 

of  estates  held  in  different  rights,  and  will  never  make    any  appointment 

Ounynghame  v.  Thurlow,  1  Russ.  &  M.  under  the  power,  and  to  execute  a  re- 

436,  n,  was  commented  on ;  and  see  lease  of  it.''] 

Ee  French-Brewster's  Settlements,  (IQOi)  [(c)  Ee  Chisholm's  Settlement,  (1901) 

1  Ch.  713,  716.]  2  Ch.  82.] 

[(6)  EeSom,es, (1896)  1  Ch.  250,  where  (d)  Lanev.  Debenham,  11  Hare,  188  ; 

Chitty,  J.,  observed:  "There  is  no  duty  and  see  Gouldsb.  2,  pi.  4;  Peyton  v. 

imposed  on  the  donee  of  a  limited  Bury,    2    P.    W.    628 ;    Mansell    v. 

power  to  make  an  appointment ;  there  Vaughan,  Wilni.  49  ;  Eyre  v.  Countess 

is  no  fiduciary  relationship  between  of  Shaftesbury,  2  P.  W.  108,  121,  124  ; 

himandtheobjectsofthepowerbeyond  Butler  v.  Bray,  Dyer,  189,  b.  ;  Byam 

this — that  if  hedoes  exercise  the  power  v.  Byam,  19  Beav.  58  ;  Jenk.  44;  Co. 

of  appointment,  he  must  exercise  it  Lit.  112,  b,  113,  a;  Flanders  v.  Clark, 

honestly  for  the  benefit  of  an  object  1  Ves.  9  ;   Potter  v.  Chapman,  Amb. 

or  the  objects  of  the  power,  and  not  100  ;  Jones  v.  Price,  11  Sim.  557. 

corruptly  for  his  own  personal  benefit ;  (e)  Co.   Lit.    113,   a;   and   see   lb, 

but  I   cannot    see    any   ground    for  181,  b. 
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equally  carried  into  execution  in  the  forum,  of  a  Court  of  Equity  ; 
for  the  maxim  now  is,  The  trust  or  power  imperative  is  the 
estate.  But  in  the  time  of  Lord  Coke,  had  a  bare  power  been 
devised  to  A.  and  B.  to  sell  an  estate,  as  for  payment  of  debts, 
the  authority  was  one  which  A.  and  B.,  during  their  joint  lives 
were  compellable  by  suhpmna  in  Chancery  to  execute  for  the 
benefit  of  the  creditors  ;  but  if  A.  happened  to  die  before  the  sale 
was  carried  into  effect,  the  trust  was  extinguished,  and  the  heir, 
who  had  always  retained  a  right  to  the  intermediate  rents  and 
profits,  was  then  seised  of  the  absolute  and  indefeasible  inheri- 
tance. But  in  case  the  testator  had  devised  the  estate  to  A.  and 
B.  to  sell  for  payment  of  debts,  then,  as  the  trust  was  not  a  mere 
power,  but  a  power  coupled  with  an  interest,  it  received  a  more 
liberal  construction,  and  as  upon  the  death  of  A.  the  whole  estate 
passed  by  survivorship  to  B.,  the  power,  being  annexed  to  the 
estate,  was  held  to  survive  with  it  (1). 

2.  A   distinction   may  perhaps  be  thought  to  exist  between 
cases  where  the   language  of   the  trust  is  indefinite  as  to  the 


trustees  hy  name,  persons  by  whom  it  is  to  be  exercised  (for  example,  where  an 

Before  Statute  (1)  In  examining  the  fiases  of  powers  before  the  Statute  of  Uses,  the  following 

of  Uses  a  power  points  may  be  usefully  noticed  :  1.  A  person  seised  of  the  legal  estate  of  lands 
given  by  will  over  could  not,  before  the  Statute  of  Wills,  have  devised  them  directly,  and  there- 
tbe  legal  estate  fgre  he  could  not  have  gained  his  object  indirectly  by  means  of  a  power  :  had 
a  testator  devised  that  A.  and  B.  should  sell  his  estate,  the  authority  was  void. 
2.  But  a  use  was  devisable,  and  therefore,  if  cestui  que  use  bad  devised  the  lands 
to  a  stranger,  though  the  legal  estate  did  not  pass  (the  Statute  of  Eichard  the 
Third,  which  made  mention  of  feoffments  and  grants,  not  extending  to  wUls), 
the  devisee  might  still  have  sued  his  subpcena  in  Chancery,  and  have  compelled 
the  feoffees  to  execute  a  conveyance  of  the  estate.  3.  If  cestui  que  use  had 
devised  that  A.  and  B.  should  sell,  and  A.  and  B.  in  pursuance  of  the  authority 
had  made  a  feoffment  or  grant,  this  assurance  seems  to  have  operated  retrospec- 
tively as  the  assurance  of  the  testator,  and  so,  falling  within  the  words  of  the 
The  power  might  Statute  of  Richard,  served  to  pass  even  the  legal  estate.  4.  And  cestui  que  use 
be  vested  in  the  might  have  devised  such  an  authority  even  to  his  feoffees,  and  the  power  would 
have  been  construed  in  the  same  manner  as  if  it  had  been  devised  to  a  stranger. 
Thus  where  a  man  enfeoffed  A.  and  B.  to  his  own  use,  and  afterwards  devised 
that  the  said  A.  and  B.  should  sell  the  estate  and  apply  the  proceeds,  &c.,  and 
A.  and  B.  on  the  decease  of  the  testator,  enfeoffed  C.  and  D.  to  the  like  uses, 
it  was  ruled  that  A.  and  B.  might  still  sell  under  the  power,  although  they  had 
parted  with  the  legal  fee.  5.  Until  the  sale  was  effected,  the  feoffees  were 
trustees  for  the  testator's  lieir,  and  were  bound  to  account  to  him  for  the 
accruing  rents  and  profits  ;  and  if  the  power  which,  whether  given  to  a  stranger 
or  to  the  feoffees,  was  construed  as  a  naked  authority,  became  extinguished 
by  any  means,  as  by  the  death  of  the  donees  of  the  power,  the  heir  was  as 
The  object  of  the  absolutely  entitled  to  the  use  in  fee,  as  if  no  will  had  been  made.  6.  So  long 
power  could  have  as  the  power  subsisted,  the  person  who  would  suffer  by  the  extinguishment  of 
compelled  the  the  power  might  have  compelled  the  donees,  by  filing  a  bill  in  Chancery,  to 
execution.  execute  the  power.     7.  But  if  the  proceeds  of  the  sale  were  to  be  distributed 

If  no  specific  in  pios  usus,  as  no  one  could  plead  a  personal  loss  by  the  non-execution  of  the 

object  of  the  power,  there  was  no  one  to  sue  a  subpoena,  and  the  donees  of  the  power  were 

power,  the  left  to  the  arbitrary  exercise  of  their  ovra  discretion.     See  case  temp.  H.  7, 

execution  was       Treat,  of  Powers,  Appendix  No.  1,  6th  ed. 
optional. 


was  void. 

But  over  the  use 

was  good. 


The  execution  of 
the  power  over 
the  use  passed 
the  legal  estate. 


feoffees. 


Until  the  power 
was  executed 
the  feoffees  were 
trustees  for 
the  heir. 


CH.  XXIV.  S,  2]      CONTROL  OF  THE  COUKT  OTEK  POWERS  766 

estate  is  vested  in  trustees  and  their  heirs  in  trust  to  sell,  &c.)' 
and  those  cases  where  the  estate  is  limited  to  persons  hy  name, 
as  upon  trust  that  "the  said  A.  and  B.,"  or  that  "the  said 
trustees "  (which  is  equivalent  to  naming  them),  shall  sell ;  but 
the  Courts  have  never  relied  upon  any  distinction  of  the  kind, 
and  it  seems  to  be  now  decided  that  even  where  the  trust  is 
reposed  in  the  trustees  by  name,  the  survivor,  who  takes  the 
estate  with  a  duty  annexed  to  it,  can  execute  the  trust  {a) ;  and 
the  rule  of  survivorship  applies  not  only  to  trusts,  or  powers 
imperative  which  are  construed  as  trusts,  but  also  to  such  dis- 
cretionary powers  as  are  annexed  to  the  office  of  trustee,  and  are 
meant  to  form  an  integral  part  of  it  (5). 

3.  But  powers  which  are  purely  arbitrary,  and  independent  Powers  not 
of  the  trust,  and  not  intended  in  furtherance  of  the  trust,  must,  ^^""03^,  ° 
it  is  conceived,  be  construed  strictly,  and  be  governed  by  the 
rules  applicable  to  ordinary  powers.  If,  for  instance,  the  trustees 
by  name  have  a  power  of  revoking  the  limitations,  and  shifting 
the  property  into  a  different  channel,  this  discretion  is  evidently 
meant  to  be  personal,  and  not  to  be  annexed  to  the  estate  or 
office  (c). 

[4.  Now,  as  to  trusts  constituted  after  or  created  by  instruments  [Trustee  Act, 
coming  into  operation  after  the  31st  December,  1881,  it  is  enacted  ■'*^^'  ^"  ^^'^ 
that  "  where  a  power  or  trust  is  given  to  or  vested  in  two  or  more 
trustees  jointly,  then,  unless  the  contrary  is  expressed  in  the 
instrument,  if  any,  creating  the  power  or  trust,  the  same  may  be 
exercised  or  performed  by  the  survivor  or  survivors  of  them  for 
the  time  being"  {d).  But  it  is  conceived  that  this  section  does 
not  apply  to  a  purely  arbitrary  and  personal  power  given  to 
trustees  nominatim.] 

Fourthly.  Of  the  control  of  the  Court  over  the  exercise  of  powers. 

1.  Where  a  power  is  given   to   trustees  to  do,  or  not  do,  a  Control  of  the 
particular  thing  at  their  discretion,  the  Court  has  no  <iiscretion  ^^^"^^g^y^p^^^j.^ 
to  lay  a  command   or  prohibition  upon   the   trustees  as  to  the 
exercise  of  that  power,  provided  their  conduct  be  bond  fide,  and 
their  determination  is  not  influenced  by  improper  motives  (e). 

(a)  Lane  v.    Debenlutm,   11    Hare,  [{d)  56  &  57  Vict.  c.  53,  s.  22,  re- 

188  ;   Hall  v.  May,  3  K.  &  J.  585  ;  producing  44  &  45  Vict.  c.  41,  s.  38.] 

[Be  CooMs  Contract,  4  Ch.  D.  454].  (e)  Thomas  v.  Bering,  1  Keen,  729  ; 

(6)  Warburton  v.  Sandys,  14  Sim.  Be  Eddowes,  1  Dr.  &  Sm.  395 ;  Talbot 

622  ;  [Crawford  v.  Forshaw,  (1891)  2  v.    Marshfield,    2   Dr.   &    Sm.    285 ; 

Ch.  (C.A.)  261  ;  Be  Waidanis,  (1908)  French   v.    Davidson,  3    Mad.    396  ; 

1  Ch.  123].  Sillibourne  v.    Newport,   1    K.    &  J. 

(c)  See  Lane  v.  Debenham,  11  Hare,  602  ;  Walker  v.  Walker,  5  Mad.  424  ; 

192.  Banlces  v.  Le  Despencer,  11  Sim.  527, 
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Pink  II. 
De  Thuisey. 


Power  with 
a  duty. 


Thus,  in  Pink  v.  De  Thuisey  (a),  a  testatrix  gave  lOOOZ.  to  A. 
upon  a  condition  precedent,  but  left  "her  executor  at  liberty  to 
give  the  said  sum  if  he  found  the  thing  proper "  though  the  con- 
dition should  not  have  been  performed.  A.  died  without  having 
fulfilled  the  condition  or  received  the  money,  and  his  personal 
representative  filed  a  bill  against  the  executor  of  the  testatrix  to 
compel  payment  of  the  legacy.  A.  in  his  lifetime  had  applied 
or  the  money,  but  the  executor  had  not  thought  right  to  comply 
with  the  request.  Sir  T.  Plumer,  in  dismissing  the  bill,  ob- 
served :  "  The  executor  says  he  did  not  think  proper  to  advance 
the  legacy:  is  the  Court  to  decide  upon  the  propriety  of  the 
executor's  withholding  the  legacy  ?  That  would  be  assuming 
an  authority  confided  by  the  will  to  the  discretion  of  the 
executor :  it  would  be  to  make  a  will  for  the  testatrix,  instead 
of  expounding  it."  [So,  where  trustees  were  given  an  absolute 
discretion  to  pay  the  whole  or  only  a  portion  of  the  annual 
income  of  a  specified  fund  to  A.,  the  assignee  of  A.  had  no  higher 
right  than  A.  had,  and  could  not  call  upon  the  trustees  to  pay  over 
the  whole  income  (b). 

But  where  a  testator  bequeathed  certain  moneys  to  his 
executor  upon  trust  for  such  charitable  purposes  as  he  might 
think  right,  the  Court,  in  an  administration  action,  while  hold- 
ing that  it  had  no  right  to  interfere  with  the  discretion  given  to 
the  executor,  refused  to  allow  the  fund  to  be  paid  out  of  Court 
without  an  affidavit  by  the  trustee,  showing  how  he  proposed  to 
apply  it,  on  the  ground  that  the  trustee  might  possibly  consider 
some  application  of  it  as  charitable  which  the  Court  would  not 
so  regard  (c).] 

2.  But  where  the  power  is  accompanied  with  a  duty,  and  meant 
to  be  exercised  (as  a  power  of  leasing),  the  Court  will  compel  the 
execution  or  execute  it  in  the  place  of  the  trustees  (d).     So  where 


per  Sir  L.  Sliadwell ;  Attorney-General 
V.  Governors  of  Harrow  School,  2  Ves. 
551  ;  Gowley  v.  Hartstonge,  1  Dow, 
378,  per  Lord  Bldon  ;  Potter  v.  Ghap- 
mcm,  Amb.  99,  per  Lord  Hardwioke ; 
Garr  v.  Bedford,  2  Ch.  Eep.  146; 
Wain  V.  Marl  of  Mgmont,  3  M.  &  K. 
445  ;  Livesey  v.  Harding,  Taml.  460  ; 
Gollins  V.  Vining,  C.  P.  Coop.  Kep. 
1837-38,  472  ;  Kekewich  v.  Marker,  3 
Mac.  &  G.  326,  per  Lord  Truro  ;  Be 
Coe's  Trust,  4  K.  &  J.  199;  Brophy 
V.  Bellamy,  8  L.  R.  Ch.  App.  798; 
[Gisborne  v.  Gisborne,  2  App.  Cas. 
300,  per  Lord  Cairns,  at  p.  367  ;  Tabor 
V.  Brooks,  10  Ch.  D.  273  ;  Marquis 
Gamdenw.Murray,\QG'h..'D.lQ\;  Tem- 


pest V.  Lord  Gamoys,  21  Ch.  D.  (C.A.) 
571,fier  Jessel,  M.E.,  at  p.  578 ;  Tlwmas 
V.  JVilliams,  24  Ch.  D.  558  ;  Be  Blake, 
29  Ch.  D.  (C.A.)  913  ;  Be  Gourtier,  34 
Ch.  D.  (C.A.)  136 ;  Be  Burrage,  62L.T. 
N.S.  752  ;  Be  Lever,  76  L.  T.  N.S. 
(C.A.)  71 ;  reversing &C.  75  L.  T.  N.S. 
383]. 

(a)  2  Mad.  157. 

[(6)  Train  v.  Clapperton,  (1908)  A.C. 
(H.  L.)  342.] 

[(c)  Hagan  v.  Duff,  23  L.  R.  Ir. 
516.] 

(d)  Tempest  v.  Lord  Ga-moys,  21 
Ch.  D.  (C.A.)  576,  note  ;  [Be  Bmrage, 
62  L.  T.  N.S.  752  ;  and  seeiJs  Bryant, 
(1894)  1  Ch.  324]. 
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the  trustees  had  a  power  of  sale,  "if  they  should  consider  it 
advisable,  but  not  otherwise,"  it  was  held  that  the  power,  though 
discretionary  in  form,  was  given  to  the  trustees  for  the  purposes 
of  the  will,  and  if  those  purposes  could  not  be  effected  without 
the  exercise  of  the  power,  they  were  bound  to  exercise  it  (a). 

3.  The  Court  will  not  in  general  control  the  discretion  of  Where  trustees 
trustees  in  reference  to  the  adoption  of  any  particular  species  of  ^l^l^^^l^  ° 
investment  (6).  But  where  trustees  were  "authorised  and  re- 
quired" with  the  consent  and  direction  of  the  tenant  for  life,  to 
invest  in  leaseholds,  the  clause  was  held  to  be  imperative  upon 
the  tenant  for  life's  demand,  and  the  trustees  were  not  even 
allowed  to  say  that  the  leaseholds  would  impose  personal  liabili- 
ties upon  themselves,  for  by  being  parties  to  the  settlement  they 
had  engaged  to  do  it  (c).  But  where  the  trustees  were  required 
to  lend  money  to  the  husband  on  his  bond,  and  he  took  the 
benefit  of  the  Insolvent  Debtors  Act,  it  was  held  that,  under  such 
altered  circumstances,  the  trustees  were  justified  in  refusing  a 
loan  to  the  husband  (d) ;  and  where  a  variation  of  securities  was 
to  be  with  the  consent  of  the  tenant  for  life,  and  the  fund  was 
in  danger,  the  Court  called  in  the  fund,  though  the  consent  of 
the  tenant  for  life  was  refused  (e). 

[4.  Where  property  was  held  upon  trust  to  pay  the  income  in  [Maintenance  of 
such  way,  at  such  time,  and  in  such  manner,  as  the  trustees  ""*  ^°"-' 
should  think  fit  towards  the  maintenance  of  a  lunatic  during 
her  life,  with  power  to  invest  any  surplus  not  required  for  the 
purpose  as  capital,  it  was  held  that  the  trustees  had  no  such 
discretion  as  would  oust  the  jurisdiction  of  the  Court  to  apply 
the  income  in  the  lunatic's  maintenance  in  exoneration  of  her 
absolute  property  (/).] 

5.  If  a  fund  be  applicable  to  the  maintenance  of  children  at  Maintenance  of 
the  discretion  of  trustees,  the  Court  will  not  take  upon  itself  to ' 
regulate  the  maintenance,  but  will  leave  it  to  the  trustees  {g). 
[But  the  discretion  must  be  exercised  within  the  limits  of  a  sound 

(a)  NicMsson  v.  GocMll,  3  De  G.  J.  172. 

&  S.  622  ;  2  New  Eep.  557  ;  [and  see  [(/)  Be    Weaver,  21  Ch.  D.  (C.A.) 

Be  Courtier,  34  Ch.  D.  (C.A.)  136].  615.] 

(6)  Lfe  V.   Young,  2  Y.  &  C.  C.  C.  {g)  Livesey  v.  Harding,  Taml.  460  ; 

,  532.  Collins  v.   Vining,  C.  P.  Coop.  Eep. 

(c)  Beauclerkv.  Ashhurn]iam,8Bea,v.  1837-38,  472;  Brophy  v.  Bellamy,  8 
322  ;  Cadogan  v.  Earl  of  Essex,  2  Drew.  L.  R.  Ch.  App.  798 ;  [iJe  Bryant,  (1 894) 
227.  1  Ch.  324,  where,  under  the  peculiar 

(d)  Bossv.  Godsall,  1  Y.  &  C.  C.  C.      circumstances,  the  Court  held  that  the 
,  617.  trustees  were  justified  in  declining  to 

(e)  Costetlo  V.  O'Borke,  3  I.  R.  Eq.      exercise  the  discretionary  trust]. 


infants. 
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[Payment  by 
guardian  to 
co-gnardian.] 


Mode  of  execu- 
tion of  trust. 


Power  as  to  the 
objects  of  the 
trust. 


Selection  of 
particular  objects. 


and  honest  execution  of  the  trust  (a) :  and  where  the  Court  was 
of  opinion  that  the  exercise  of  the  discretion  had  not  been  proper, 
it  set  it  aside  and  regulated  the  maintenance  irrespective  of  the 
wishes  of  the  trustees  (h).  But  the  Court  has  no  jurisdiction  on 
a  summons  for  maintenance  intituled  only  "  in  the  matter  of  the 
infant "  to  control  the  discretion  of  the  trustees ;  this  can  only 
be  done  in  an  action,  or  on  an  originating  summons,  to  which  the 
trustees  are  made  parties  (c). 

6.  Where  trustees  are  guardians  of  infants,  and  one  guardian 
pays  the  income  to  the  other  guardian  for  the  maintenance  and 
education  of  the  infants,  he  will  not  be  discharged  by  such  pay- 
ment, but  must  show  that  the  infants  have  been  properly  main- 
tained and  educated,  and  that  the  amount  paid  to  the  other 
guardian  was  a  proper  allowance  for  the  purpose  (d).} 

7.  Where  a  fund  is  bequeathed  to  executors  or  trustees  upon 
trust  to  distribute  among  the  testator's  relations,  or  apply  the 
fund  to  any  other  specific  purpose  in  such  manner  as  the  executors 
or  trustees  may  think  fit,  the  executors  or  trustees,  if  willing  to 
execute  the  trust,  will  not,  even  on  a  suit  being  instituted  for 
carrying  the  trusts  into  execution,  be  deprived  of  their  discretionary 
power,  but  may  propose  a  scheme  before  the  judge  in  chambers 
for  the  approbation  of  the  Court  {e). 

8.  Where  the  objects  of  a  charity  are  from  time  to  time  to  be 
at  the  discretion  of  the  trustees  (as  if  annual  sums  be  made 
distributable  either  to  private  individuals  or  public  institutions, 
as  the  trustees  may  think  fit),  the  Court  will  not  even  order  a 
scheme  to  be  proposed,  but  will  leave  the  trustees  to  the  free 
exercise  of  their  power  with  liberty  for  all  parties  to  apply  (/). 

9.  So  where  trustees  had  the  power  of  selecting  a  lad  for 
education  from  certain  parishes,  and  if  there  were  no  suitable 
candidate,  then  from  any  other  parish,  and  the  trustees  upon 
consideration  rejected  the  candidate  from  the  specified  parishes, 
and  selected  a  lad  from  another  parish,  it  was  held  that  the  Court 
could  not  control  the  discretion.     The  trustees  had  assigned  no 


[(a)  Costabadie  v.  Gostahadie,  6  Hare, 
410;  Davey  v.  Ward,  7  Ch.  D. 
754] 

[(6)  Davey  v.  Ward,  7  Ch.  D.  754 ; 
Re  Roper's  Trusts,  11  Ch.  D.  272.] 

[(c)  Re  Lofthouse,  29  Ch.  D.  (G.A.) 
921.] 

Ud)  Re  Evans,  26  Ch.  D.  (C.A.)  58.] 

(e)  Brunsden  v.  Woolredge,  Amb. 
507  ;  Bennett  v.  Honywood,  Id.  708  ; 
Mahon  v.  Savage,  1  Soh.  &  Lef.  Ill  ; 


Supple  V.  Lowson,  Amb.  729,  &c. 

(/)  Waldo  V.  Galey,  16  Ves.  206 ; 
Horde  v.  Earl  of  Suffolk,  2  M.  &  K. 
59  ;  and  see  Powerscourt  v.  Powers- 
court,  1  Moll.  616  ;  Holmes  v.  Penney, 
3  K.  &  J.  103  ;  [Re  Lea,  34  Ch.  D. 
528 ;  SImldham  v.  Royal  National 
Lifeboat  Institution,  56  L.  J.  Ch. 
784 ;  57  L.  T.  N.S.  17  ;  35  W.  R. 
710  ;  Warren  v.  ClaiKy,  (1898)  1  I.  E. 
(C.A.)  127]. 
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reason  for  their  choice,  but  that  the  Court  said  was  not  necessary, 
and  in  many  cases  would  not  be  proper  (a).  [And  so  where  a 
scholarship  was  to  be  awarded  to  the  qualified  candidate  who 
should  pass  the  best  examination,  the  trustees  were  justified  in 
withholding  the  scholarship  from  the  candidate  who  obtained  the 
highest  number  of  marks,  on  the  ground  that  he  was  not  deserving 
of  so  valuable  a  scholarship  (b).] 

10.  But  though  trustees  invested  with  a  discretionary  power  Reasons  for 
are  not  bound  to  assign  their  reasons  for  the  way  in  which  they  ^g^gj^''  °  ^  ^ 
exercise  it;  yet,  if  they  do  state  their  reasons,  and  it  thereby 

appears  that  the  trustees  were  labouring  under  an  error,  the 
Court  will  set  aside  the  conclusion  to  which  they  came  upon  such 
false  premises  (c). 

11.  Where  the  trustees  have  a  discretionary  power  they  must  Powers  not  to  be 
exercise  their  judgment   according   to   the  circumstances  as  they  ^^g\"^_  """" 
exist  at  the  time,  and  they  cannot,  therefore,  anticipate  the  arrival 

of  the  proper  period  by  affecting  to  release  it  or  by  pledging 
themselves  beforehand  as  to  the  mode  in  which  the  power  shall 
be  executed  infuturo  (d). 

[12.  Where  a  trustee  had  an  absolute  discretion  to  apply  the  [Exercise  of  the 
trust  funds  for  certain  charitable  purposes  as  he  might  think  fit,  ^°''''"  ^  ^^ 
and  he  died  without  exercising  the  power  by  act  inter  vivos,  but 
by  his  will  gave  definite  directions  as  to  the  application  of  the 
funds,  it  was  held  that  the  power  was  duly  exercised  (e).] 

13.  There  is  sufficient  ground  for  the  interference  of  the  Court,  Fraud, 
wherever  the  exercise  of  the  discretion  by  the  trustees  is  infected 
with  fraud  (/),  or  misbehaviour  (g),  or  they  decline  to  undertake 

(a)  Be  Beloved  Wilkes's  Cliarity,  3  may    agree  with  the    purchaser    to 

Mac.  &  G.  440.  vote    as    members    in    a    particular 

[{b)  Eoohev. Dawson,65L.J.  Ch.Sl.]  way,  if  such  agreement  is  beneficial 

(c)  Be  Beloved  Wilke^s  Gharity,  3  to  the  estate,  and  the  agreement  being 
Mac.  &  G.  448;  King  v.  Archbishop  valid  may  be  enforced  by  injunction: 
of  Ganterbtiry,  15  East.  117.  Greenwell  v.  Porter,  (1902)  1  Ch.  530]. 

(d)  Welter  v.  Ker,  1  L.  E.  Sc.  App.  [(e)  Gopinger  v.  Grelume,  11  I.  E. 
11  ;  [Moore  v.  GUnch,  1  Ch.  D.  447,      Eq.  429.] 

453  ;  Gliambers  v.  Smith,  3  App.  Cas.  (/)  Attorney  -  General  v.   Governors 

795,  815  ;   Oceanic  Steam  Navigation  of  Harrow  School,   2  Ves.    552,  per 

Gompanyv.Stctherberry,16Ch..T).{C.A.)  Lord  Hard wicke  ;  Potter  v.  Ghapman, 

236  ;  Saul  v.  Pattinson,  55  L.  J.  Ch.  Amb.  99,  per  eimdem ;  Bichardson  v. 

831  ;  54  L.  T.  N.S.  670  ;  34  W.  E.  Ghapman,  7  B.  P.  C.  318  ;  French  v. 

562  ;  and  see  Thaeker  v.  Key,  8  L.  E.  Davidson,  3  Mad.  402,  per  Sir  J.  Leach  ; 

Eq.  408  ;  Be  Wise,  (1896)  1  Ch.  281,  Talbot  v.  Marshfield,  4  L.  E.  Eq.  661  ; 

and  ante,  p.   350  ;   and  similarly,  a  and  on  appeal,  3  L.  E.  Ch.  App.  622  ; 

covenant  to  exercise  a  special  testa-  Thaeker  v.  Key,  8  L.  E.  Eq.  408. 

mentary  power  in  a  particular  way  (</)  Maddison  v.  Andrew,  1  Ves.  59, 

is  void:  Be  Bradslmw,  (1902)   1  Ch.  per  hor  A'S.a.vAMicki.;  Attorney-General 

436.     Executors  selling  some  shares  v.  Glegg,  Amb.  585,  per  eundem ;  Willis 

in  a  company  and  retaining  others  v.  Ghilde,  13  Beav.  117  ;  and  see  Be 

3  c 
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Powers  in  case 
of  charity. 


The  Court  will 
exercise  a  sur- 
veillance where 
the  trustees  are 
hefore  it. 


After  decree 
trustee  cannot 
exercise  even  a 
special  power 
without  the 
sanction  of 
the  Court. 


the  duty  of  exercising  the  discretion  (a) ;  or  generally  where  the 
discretion  is  mischievously  and  ruinously  exercised,  as  if  a  trustee 
be  authorised  to  lay  out  money  upon  Government,  or  real  or 
personal  security,  and  the  trust  fund  is  outstanding  upon  any 
hazardous  security  (&).  [But  where  the  course  pursued  by  the 
trustees  is  within  the  letter  of  the  power,  the  onus  is  on  the  persons 
challenging  their  conduct  to  show  that  their  discretion  has  been 
mischievously,  or  ruinously,  or  fraudulently  exercised  (c).] 

14.  And  where  the  trustees  of  a  charity  were  empowered  to  lease 
for  three  lives  or  thirty-one  years,  the  Court  expressed  an  opinion 
that  the  discretion  might  be  controlled,  if  it  appeared  for  the  benefit 
of  the  charity  that  such  a  power  should  not  be  acted  upon  (d). 

15.  Where  proceedings  had  been  taken  for  controlling  the  dis- 
cretion of  the  trustees,  Lord  Hardwicke  said :  "  Though  he  could 
not  contradict  the  intent  of  the  donor,  which  was  to  leave  it  in  the 
discretion  of  the  trustees,  yet  he  would  not  dismiss  the  information 
but  would  still  keep  a  hand  oveii^  thevi "  (e). 

16.  Where  a  suit  has  been  instituted  for  the  administration  of 
the  trust,  and  a  decree  has  been  made,  that  attracts  the  Court's 
jurisdiction,  and  the  trustee  cannot  afterwards  exercise  the  power 
without  the  concurrent  sanction  of  the  Court :  as  if  a  trustee  have 
a  power  of  investment,  he  cannot  make  any  investment  without 
the  approval  of  the  Court  (/) ;  or  if  a  trustee  have  a  power  of 
appointment  of  new  trustees,  he  is  not  excluded  from  the  right 
of  nominating  the  person,  but  the  Court  must  give  its  sanction  to 
the  choice  (g) ;  [and  if  the  Court  does  not  approve  the  nominee  of 


Beloved  Wilkes's  Charity,  3  Mac.  &. 
G.  440 ;  Byam  v.  Byam,  19  Beav. 
65. 

(a)  Oude  v.  Worthington,  2  De  G. 
&  Sm.  389.  This  was  apparently  the 
ground  on  which  the  case  was  decided, 
but  the  refusal  of  the  trustees  to  act 
does  not  sufficiently  appear  on  the 
report.  And  see  Mortimer  v.  Watts, 
14  Beav.  622  ;  Be  Sanderson's  Trust, 
3  K.  &  J.  497  ;  Prendergast  v.  Pren- 
dergast,  3  H.  L.  Gas.  195  ;  Palmer  v. 
Newell,  25  L.  T.  N.S.  892  ;  Bennett 
V.  Wyndham,  23  Beav.  528  ;  Gray  v. 
Gray,  11  Ir.  Ch.  Rep.  218  ;  13  Ir.  Ch. 
Rep.  404. 

(5)  De  Manneville  v.  Grompton,  1 
V.  &  B.  359  ;  Gostello  v.  O'Borke,  3 
Ir.  R.  Eq.  172  ;  and  see  Lee  v.  Young, 
2  Y.  &  0.  C.  C.  532. 

[(c)  Be  Brittlebank,  30  W.  R.  99  ; 
and  where  trustees  have  an  absolute 
discretion  as  to  the  payment  of  the 


income  of  a  fund,  there  is  no  jurisdic- 
tion toappointareceiver;  Beg.y.  Jiidge 
of  County  Court  of  Lincolnshire,  20 
Q.  B.  D.  167.] 

(d)  Ex  parte  Berkhampstead  Free 
School,  2  V.  &  B.  138. 

(e)  Attorney  -  General  v.  Governors 
of  Harrow  School,  2  Ves.  551. 

(/)  Bethell  v.  Abraham,  17  L.  R.  Eq. 
24. 

(g)  Webb  v.  Earl  of  Shaftesbury,  7 

Ves.  480  ;  v.  Bobarts,  1  J.  &  W. 

251 ;  Middleton  v.  Beay,  7  Hare,  106  ; 
Kennedy  v.  Turnley,  6  Ir.  Eq.  Rep. 
399 ;  Consterdine  v.  Gonsterdme,  31 
Beav.  333  ;  Gray  v.  Gray,  13  Ir.  Ch. 
Rep.  404  ;  [Minors  v.  Battison,  1  App. 
Gas.  428  ;  Tempest  v.  Lord  Camoys,  21 
Ch.D.(C.A.)  571 ;  BeNorris,27  Ch.  D. 
333 ;  Cecil  v.  Langdon,28Ch.  D.  (C.A.) 
1  ;  Be  Hall,  51  L.  T.  N.S.  901  j  54 
L.  J.  N.S.  Gh.  527]. 
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the  trustee,  it  will  call  upon  the  trustee  to  make  a  new  nomination, 
and  will  not  appoint  a  person  not  nominated  by  the  trustee  merely 
on  the  ground  that  the  nominee  was  not  approved.  Nor  will  the 
Court  appoint  a  person  not  nominated  by  the  trustee  on  the  mere 
ground  of  such  person  being  more  eligible  than  the  nominee  of 
the  trustee  (a). 

Where  an  action  was  commenced  by  writ  for  the  general  execu-  [Effect  of 
tion  of  the  trusts  of  a  will,  and  an  order  was  made  under  Order  55, 
Eule  3,  directing  certain  inquiries,  including  an  inquiry  whether 
new  trustees  had  been  appointed,  and  whether  any  and  what 
steps  ought  to  be  taken  for  the  appointment  of  new  trustees,  and 
pending  the  inquiry  the  surviving  trustee  appointed  a  new  trustee 
under  the  powers  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  it  was  held,  that  by  the  order  the  powers  of  the  trustee 
were  not  interfered  with,  except  so  far  as  the  exercise  of  them 
must  necessarily  clash  with  the  particular  inquiries  directed; 
that  it  was  the  duty  of  the  trustee  not  to  fill  up  the  vacancies 
in  the  trusteeship  without  the  approval  of  the  Court;  and  that 
the  proper  course  would  have  been  for  the  trustee  to  apply  in 
chambers,  stating  that  he  intended  to  appoint  the  new  trustee, 
and  if  it  was  found  that  there  was  no  objection  to  the  appoint- 
ment, it  would  have  been  approved  (6).] 

17.  But  if  no  decree  has  been  made,  then,  as  the  plaintiff  may  Acts  before 
abandon  his  suit  at  any  moment,  the  trustee  must  not  assume  that 
a  decree  will  be  made,  but  must  proceed  in  all  necessary  matters 
with  the  due  execution  of  the  trust  (c).  It  would  not  be  prudent, 
however,  except  in  formal  matters,  to  act  without  first  consulting 
the  Court.  It  was  held  in  one  case,  that  the  trustees  had  not 
exceeded  their  duty  by  appointing  new  trustees  after  the  filing  of 
a  bill,  as  no  extra  costs  had  been  thereby  occasioned  (d) ;  but  in 
another  case  it  was  said  that  the  trustees  ought,  under  the  diffi- 
culties in  which  they  were  placed,  to  have  consulted  the  Court, 
and  as,  instead  of  so  doing,  they  had  acted  independently  and 
made  an  appointment,  which,  though  they  entered  into  evidence, 
they  could  not  justify,  and  great  extra  costs  had  arisen  out  of 
their  conduct,  the  extra  costs  which  had  been  occasioned  were 
thrown  upon  the  trustees  personally  (e). 

Ua)  Be  Gadd,  23  Ch.  D.  (C.A.)  134  ;  (c)  See  Williams  on  Executors,  p. 

and  see  Middleton  v.  Beay,  7  Hare,  106 ;  891,  4th  ed. ;  p.  1915,  9th  ed. 

Tlwmas  v.  Williams,  24  Ch.  D.  558,  {d)    Gafe  v.    Bent,   3    Hare,   245  ; 

567  ;  Be  Higginbottom,  (1892)  3  Ch.  [Thomas  v.  Williams,  24  Ch.  D.  558, 

132.]  567]. 

[(b)  Be  Ball,  51   L.  T.  N.S.   901  ;  (e)   Attorney  -  General    v.    Clack,   1 

54  L.  J.  N.S.  Ch.  527  ;  33  W.  K.  509.]  Beav.  467  ;  and  see  Turner  v.  Turner, 
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Lord  St  Leonards'      18.  [By  22  &  23  Vict.  c.  35,  sect.  30,  amended  by  23  &  24  Vict. 

ment  Act.  c.  38,  SBct.  9,  trustsBs  Were  authorised  to]  apply  to  any  judge  of 

the  Court  of  Chancery,  by  petition  or  summons  in  chamberis, 
for  the  opinion  or  direction  of  the  judge  respecting  the  manage- 
ment or  administration  of  the  trust  property ;  [but  the  improved 
procedure  under  the  new  Eules  of  Court  (a)  rendered  these  enact- 
ments obsolete,  and  they  have  been  repealed  by  the  Trustee  Act, 
1893  (6). 

[Order  55.]  19.  Attention  has   already  been   called  to   the  Eules   of  the 

Supreme  Court,  1883,  Order  55,  Eule  3,  under  which  an  origin- 
ating summons  may  be  taken  out  in  the  chambers  of  a  judge 
of  the  Chancery  Division  for  directing  executors,  administrators, 
or  trustees,  to  do  or  abstain  from  doing  any  particular 
act  in  their  character  as  such  executors,  or  administrators, 
or  trustees;  and  the  scope  and  effect  of  this  rule  has  been 
considered  (c).  By  Eule  12,  the  issue  of  the  summons  is  not 
to  interfere  with  or  control  any  power  or  discretion  vested  in 
any  executor,  administrator,  or  trustee,  except  so  far  as  such 
interference  or  control  may  necessarily  be  involved  in  the  par- 
ticular relief  sought ;  and  an  order  made  upon  such  a  summons 
will  not  interfere  with  the  powers  or  discretions,  except  so  far 
as  they  necessarily  clash  with  the  directions  of  the  order  (d). 

[Questions  under       20.  If  any  question  arises,  or  doubt  is  entertained,  respecting 

Settkd  Land  ^^^  matter  within  sect.  56  of  the  Settled  Land  Act,  1882,  being 
the  section  which  saves  powers  of  the  tenant  for  life,  or  trustees 
under  a  settlement,  which  are  concurrent  with  those  under  the 
Act,  and  restricts  the  exercise  by  trustees  of  such  powers  to  the 
extent  to  be  presently  pointed  out,  the  Court  may  on  the  applica- 
tion of  the  trustees  of  the  settlement,  or  of  the  tenant  for  life, 
or  of  any  other  person  interested,  give  its  decision,  opinion, 
advice,  or  direction  thereon  (e). 

The  application  should  be  by  summons  to  be  served  upon  the 
tenant  for  life,  if  not  the  applicant.  But  unless  the  judge  other- 
wise direct,  no  person  except  the  tenant  for  life  need  be  served 
in  any  case  (/). 

Fifthly.  Of  the  restrictions  on  the  powers  of  trustees  imposed  by 

the  Settled  Land  Acts. 

30  Beav.  414  ;    Talhot  v.  Marshfield,  [(c)  See  ante,  p.  420.] 

4  L.  R.  E<i.  661  ;  3  L.  E.  Ch.  App.  [(d)  lie  Hall,  51   L.   T.  N.S.  901  ; 

622  ;  BethdlY.  Abralmm,  17  L.  R.  Eq.  54  L.  J.  N.S.  Ch.  527  ;  33  W.  R.  509.] 
24.  [(e)  45  &  46  Vict.  c.  38,  s.  56,  (3).] 

[(a)  Ante,  p.  420.]  _  [(/)  Settled  Land  Act  Rules,  1882, 

[(6j  --"-"■ 


sche 


b)  56  &  57  Vict.  c.  53,  s.  51,  &      Rules  4,  5.] 
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1.  The  Settled  Land  Act,  1882,  vests  in  the  tenant  for  life,  [Powers  under 
including  any  other  limited  owner  to  whom  under  sect.  58  the  ^^^  cumulative.] 
powers  of  a  tenant  for  life  are  given,  large  powers  of  dealing 
with   the  settled  land  (a),  which  powers  cannot  be  released,  or 
defeated,  or  avoided,  either  by  the  tenant  for  life  or  the  settlor ; 
but  sect.  56  enacts  as  follows :  "  Nothing  in  this  Act  shall  take 
away,  abridge,  or  prejudicially   affect  any  power   for   the  time 
being  subsisting  under  a  settlement,  or  by  statute  or  otherwise, 
exercisable  by  a  tenant  for  life,  or  by  trustees  with  his  consent, 
or  on  his  request,   or  by   his  direction  or  otherwise;  and  the 
powers    given    by   this   Act  are  cumulative."     This    enactment 
does  not  take  away  from  the  trustees  named  in  any  settlement 
the    powers    given    to    them    by    that    settlement,    but    leaves 
those  powers  exercisable  concurrently  with  the  powers  created 
by  the  Act  (&).     To  obviate,  however,  the  difficulty  which  might 
arise  from  the  existence   of  concurrent    powers,   and  in   order 
to  give  full  effect  to  the  powers  given  by  the  Act  to  the  tenant 
for  life,  the  section  further  enacts  as  follows : — "  But,  in  case  of  [Consent  of 
conflict  between  the   provisions  of  a  settlement   and  the  pro-  toTxercise  If 
visions  of  this  Act,  relative  to  any  matter  in  respect  whereof  powers.] 
the  teiiant  for  life  exercises  or  contracts  or  intends  to  exercise 
any  power  under  this    Act,   the    provisions   of  this   Act  shall 
prevail ;    and,    accordingly,    notwithstanding    anything    in    the 
settlement,  the  consent  of  the  tenant  for  life  shall,  by  virtue  of 
this  Act,  be  necessary  to   the   exercise  by  the  trustees  of  the 
settlement  or  other  person  of  any  power  conferred  by  the  settle- 
ment exercisable  for  any  purpose  provided  for  in  this  Act." 

This  clause  has  given  rise  to  some  difficulty,  but  has  been 
interpreted  by  Pearson,  J.,  by  treating  the  first  part  of  it  as 
relating  to  concurrent  powers  in  the  tenant  for  life ;  in  which 
case,  if  the  powers  under  the  settlement  are  less  beneficial  to  him 
than  those  under  the  Act,  he  is  entitled  to  exercise  the  powers 
under  the  Act  notwithstanding  any  restriction  in  the  settle- 
ment. The  latter  part  of  the  clause,  however,  relates  to  the 
case  of  concurrent  powers  in  the  trustees  of  the  settlement,  or 
some  other  person  under  the  settlement,  and  in  the  tenant  for 
life,  and  requires  the  consent  of  the  tenant  for  life  to  the  exercise 
of  the  powers  in  addition  to  the  requirements  of  the  settlement  (c) ; 
and  such  concurrence  is  necessary,  although  the  tenant  for  life 

[{a)  As  to  what  is  included  in  the  24  Ch.  D.  129.] 

term  "settled  land",  see  sect.  2  of  the  [(c)  Re  Duke  of  Newcastle's  Estates, 

Act.]  24  Ch.  D.  129.] 

[(6)  Be  Duke  of  Newcastle's  Estates, 
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[Settled  Estates 
Act.] 


[General  powers 
of  trustees  not 
affected.] 


[Effect  of  enact- 
ment,] 


[Consent  of  all 
tenants  for  life 
in  possession 
required  by  Act 
of  1882.] 


be  a  lunatic  not  so  found  (a).  The  "  conflict "  referred  to,  means 
a  conflict  between  provisions  connected  with  the  execution  of 
the  power,  as,  for  example,  the  consent  of  a  third  person,  and 
not  with  the  results  of  such  execution,  and  therefore  where  a  tenant 
for  life  has  under  the  settlement  a  power  of  leasing  which  is 
more  advantageous  than  that  given  by  the  Act,  the  provisions  of 
the  Act  will  not  override  those  of  the  settlement  (b).  Where  by 
a  will  a  power  of  sale  is  given  to  the  trustees  of  the  whole  estate, 
but  undivided  shares  are  separately  settled,  the  consents  of  all 
the  persons  who  are  tenants  for  life,  or  persons  having  the  powers 
of  tenants  for  life,  of  the  undivided  shares  are  necessary  to  the 
exercise  of  their  power  of  sale  by  the  trustees  of  the  will  (c). 
Where  the  tenant  for  life  is  capable  of  exercising  his  powers,  the 
Court  will  not,  even  though  hp  be  a  bankrupt,  make  an  order 
under  the  Settled  Estates  Act,  giving  general  powers  of  sale  or  of 
leasing  to  any  other  person,  but  if  the  tenant  for  life  wrongfully 
refuse  to  exercise  his  powers,  so  as  to  prevent  obvious  and 
practicable  improvements  from  being  effected,  and  the  persons 
interested  come  before  the  Court  with  a  well-considered  scheme, 
and  show  that  it  is  for  the  benefit  of  the  estate  that  some  par- 
ticular lease  should  be  granted,  and  that  the  tenant  for  life 
without  sufficient  reason  refuses  to  exercise  his  power,  the 
Court  will  make  an  order  under  the  Settled  Estates  Act  (d). 

Powers  already  given  by  an  order  of  the  Court  under  the 
Settled  Estates  Act  are  not  affected  by  sect.  56  of  the  Act  of  1882, 
and  the  proper  course,  if  it  is  desired  to  supersede  them,  is  to 
apply  under  the  Settled  Estates  Act  for  that  purpose  (e). 

2.  It  may  be  observed  that  the  powers  of  the  trustees,  for  the 
exercise  of  which  the  consent  of  the  tenant  for  life  is  required, 
are  those  conferred  hy  the  settlement,  and  the  enactment  does  not 
touch  general  powers  exercisable  by  the  trustees  virtute  officii. 

3.  The  effect  of  the  enactment  stated  shortly  is  that  any 
special  power,  given  to  trustees  for  any  of  the  purposes  for  which 
similar  powers  are  given  by  the  Settled  Land  Acts  to  the  tenant 
for  life,  cannot  be  exercised  without  his  concurrence. 

4.  By  the  definition  of  a  tenant  for  life  it  is  provided  (/)  that  if, 
in  any  case,  there  are  two  or  more  persons  entitled  for  life  to 


[(a)  Be  Atherton,  W.  N.  1891,  p. 
85.1 

[(6)  Earl  of  Lonsdale  v.  Lowther, 
(1900)  2  Ch.  687.] 

[(c)  Re  Osborne  and  Bright's  Limited, 
(1902)  1  Ch.  33.5.] 

[{d)  Be  ManseVs  Settled  Estates,  W. 


N.  1884,  p.  209;  and  see  Gecil  v. 
Lmgdon,  54  L.  T.  N.S.  418.] 

[(e)  Be  Poole's  Settlement,  32  W.  E. 
956  ;  50  L.  T.  N.S.  585  ;  Be  Barrs 
Haden's  Settled  Estates,  32  W.  R.  194  ; 
49  L.  T.  N.S.  661.] 

[(/)  Sect.  2,  sub-s.  6.] 
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possession  of  settled  land  as  tenants  in  common,  or  as  joint 
tenants,  or  for  other  concurrent  estates  or  interests,  they  together 
constitute  the  tenant  for  life  for  the  purposes  of  the  Act.  And 
by  sect.  58,  the  limited  owners  therein  specified  are  to  have  the 
powers  of  a  tenant  for  life,  and  the  provisions  of  the  Act  referring 
to  a  tenant  for  life  are  to  extend  to  each  of  such  limited 
owners,  and  reading  these  provisions  with  the  56th  section,  it 
resulted  that  where  several  persons  were  concurrently  entitled 
as  tenants  for  life,  or  as  such  limited  owners,  in  possession  to 
the  income  of  the  settled  land,  the  consent  of  all  of  them  was 
necessary  to  the  exercise  by  the  trustees  of  the  powers  affected 
by  the  section  («).  This  was  found  in  practice  to  lead  to  use- 
less delay  and  expense,  and  to  remedy  the  evil  it  was  enacted 
by  the  Settled  Land  Act,  18^4  (b),  that  where  two  or  more  [Consent  of  one 
persons  together  constitute  the  tenant  for  life  for  the  purposes  jj'^'^^f  issTl '^ 
of  the  Settled  Land  Act,  1882,  then  notwithstanding  anything 
contained  in  sub-sect.  2  of  sect.  56  of  that  Act,  requiring  the 
consent  of  all  those  persons,  the  consent  of  one  only  of  those 
persons  is  by  force  of  that  section  to  be  deemed  necessary  to  the 
exercise  by  the  trustees  of  the  settlement,  or  by  any  other 
person,  of  any  power  conferred  by  the  settlement  exercisable  for 
any  purpose  provided  for  in  that  Act.  And  the  section  applies 
to  dealings  as  well  before  as  after  the  passing  of  the  Act. 

As  the  law,  therefore,  now  stands,  the  trustees  can  exercise 
their  powers  if  the  concurrence  can  be  procured  of  any  one 
of  the  persons  concurrently  interested  under  the  settlement,  as 
tenant  for  life,  or  limited  owner  in  possession  of  any  share  of 
the  settled  property  (c). 

5.  Hitherto  we  have   been   considering  the  case  where   there  [Case  of  trust 

is  no  trust  for  sale,  or  imperative  direction  to  the  trustees  to  ^"^,^^^^3°^^  j"^'"" 
sell.  Where,  however,  there  is  such  a  trust  or  direction  the 
case  falls  within  sect.  63  of  the  Act  of  1882,  and  the  right  of 
the  trustees  to  exercise  their  powers  for  any  purpose  for  which 
similar  powers  are  conferred  by  the  Act  is  subject  to  restric- 
tions of  an  entirely  different  nature,  which  we  proceed  now  to 
consider. 

6.  By  sect.  63  of  the  Act  of  1882,  sub-sect.  1,  it  is  provided  [Sect.  63.] 
that  any  land,  or  any  estate  or  interest  in  land,  which  under  or 

by  virtue  of  any  deed,  will,  or  agreement,  covenant  to  surrender, 

[(a)  Be    Gollinge's    Settled    Estates,  for  life   of   undivided  shares  do  not 

36  Ch.  D.  516.]  together  constitute  a  tenant  for  life 

Ub)  47  &  48  Vict.  c.  18,  s.  6  (2).]  for  the  purposes  of  the  Act  of  1882  ; 

[(c)  But  not  where  the  shares  are  and    see    Be    Osborne    and    Bright's 

separately  settled,  as  then  the  tenants  Limited,  (1902)  1  Ch.  335.] 
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copy  of  Court  Eoll,  Act  of  Parliament,  or  other  instrument,  or 
any  number  of  instruments,  whether  made  or  passed  before  or 
after,  or  partly  before  and  partly  after,  the  commencement  of 
the  Act,  is  subject  to  a  trust  or  direction  for  sale  {a)  of  that 
land,  estate,  or  interest,  and  for  the  application  or  disposal  of 
the  money  to  arise  from  the  sale  or  the  income  of  that  money, 
or  the  income  of  the  land  until  sale,  or  any  part  of  that  money 
or  income  for  the  benefit  of  any  person  for  his  life,  or  any  other 
limited  period,  or  for  the  benefit  of  two  or  more  persons  con- 
currently for  any  limited  period,  and  whether  absolutely,  or 
subject  to  a  trust  for  accumulation  of  income  for  payment  of 
debts  or  other  purpose,  or  to  any  other  restriction,  shall  be 
deemed  to  be  settled  land,  and  the  instrument  or  instruments 
under  which  the  trust  arises  shall  be  deemed  to  be  a  settlement ; 
and  the  person  for  the  time  being  beneficially  entitled  (6)  to 
the  income  of  the  land,  estate,  or  interest  aforesaid  until  sale, 
whether  absolutely  or  subject  as  aforesaid,  shall  be  deemed  to 
be  tenant  for  life  thereof ;  or  if  two  or  more  persons  are  so 
entitled  concurrently,  then  those  persons  shall  be  deemed  to 
constitute  together  the  tenant  for  life  thereof ;  and  the  persons,  if 
any,  who  are  for  the  time  being  under  the  settlement  trustees 
for  sale  of  the  settled  land,  or  having  power  of  consent  to,  or 
approval  of,  or  control  over  the  sale,  or  if  under  the  settlement 
there  are  no  such  trustees,  then  the  persons,  if  any,  for  the  time 
being,  who  are  by  the  settlement  declared  to  be  trustees  thereof 
for  purposes  of  that  Act,  are  for  purposes  of  the  Act  trustees 
of  the  settlement.  And  by  sub-sect.  2,  in  every  such  case  the 
provisions  of  the  Act  referring  to  a  tenant  for  life  and  to  a 
settlement,  and  to  settled  land,  are  to  extend  to  the  person  or 
persons  aforesaid,  and  to  the  instrument  or  instruments  under 
which  his  or  their  estate  or  interest  arises,  and  to  the  land 
therein  comprised,  subject  to  certain  exceptions  not  material  to 
the  present  purpose. 

[(a)  As  to  the  meaning  of  these  within    the    section ;    Re    OoodalVs 

words,  Bee  Re,  Home's  Settled  Estate,  Settlement,    (1909)    1    Ch.    440.     An 

39  Ch.  D.  (C.  A.)  84,  from  which  case  it  implied   trust   or  direction,   e.g.    by 

would  seem  that  the  trust  or  direction  reason  of  a  devise  on  trust  to  pay 

to  which  the  property  is  "  subject "  debts,  is  siifficient ;   Re  M'Curdy,  27 

must  be    presently   exercisable   and  L.  K.  Ir.  395  ;   and  a  settlement  of 

not  postponed  ;  but  the  fact  that  a  purely  personal  property  with  a  power 

trust   for    sale   cannot  be  exercised  (which  has  been  exercised)  to  invest 

without   the   consent  of   the   tenant  in  the  purchase  of  land,  may  be  within 

for  life,  does  not  prevent  its  being  a  the    section  ;    Re    Oliild's   Settlement, 

trust    or   direction    for    sale  within  (1907)  2  Ch.  348,  ante,  p.  695.] 
the    section;    Re    Wagstaff's    Settled  [(b)  Th&t  is,  entitled  in  prwsenti ;  see 

Estates,  (1909)  2  Ch.  201.     A  trust  ReHorne'sSettledEstate,3dCh.D.{C.A.) 

for  sale  that  may  never  arise  is  not  84.] 
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This  obscure  section  gave  rise  to  many  difficulties,  and  in  [Difficulties 
many  cases  added  considerably  to  the  costs  of  administering  ^^^^^  ^n" 
trust  estates,  by  unnecessarily  obstructing  the  free  disposition 
by  the  trustees  of  property  vested  in  them  upon  trust  for  sale. 
Thus,  the  effect  of  the  section  was,  where  the  proceeds  of  sale, 
or  any  share  of  the  proceeds  of  sale,  were  held  in  trust  for  a 
person  or  several  persons  concurrently,  any  of  whom  had  a  life 
or  other  limited  interest,  to  render  various  consents  necessary  (a)  ; 
and  it  was  a  question  of  difficulty  whether,  even  where  the  first 
trust  affecting  the  proceeds  of  sale  was  for  payment  of  debts,  and 
the  residue  only,  or  a  share  of  such  residue,  was  held  in  trust  for 
persons  in  succession,  such  consents  could  be  dispensed  with, 
though  the  better  opinion  seems  to  have  been  that  such  consents 
were  in  that  case  unnecessary. 

It  is  not  proposed,  however,  to  discuss  what  consents  were  [Remedy  pro- 
required  under  the  section,  as  the  inconveniences  which  arose  Land  Act  ^1884  ] 
from  requiring  any  consents  were  found  to  be  so  serious  that 
the  legislature  intervened,  and  enacted  by  the  Settled  Land  Act, 
1884  (5),  sect.  6,  sub-sect.  1,  that  in  the  case  of  a  settlement  within 
the  meaning  of  sect.  63  of  the  Act  of  1882,  any  consent  not  re- 
quired by  the  terms  of  the  settlement  is  not,  by  force  of  anything 
contained  in  that  Act,  to  be  deemed  necessary  to  enable  the 
trustees  of  the  settlement,  or  any  other  person,  to  execute  any 
of  the  trusts  or  powers  created  by  the  settlement.  And  by 
sub-sect.  3,  the  section  applies  to  dealings  before,  as  well  as 
after,  the  passing  of  the  Act.  But  sect.  7  provides  that,  with 
respect  to  the  powers  conferred  by  sect.  63  of  the  Act  of  1882, 
the  following  provisions  are  to  have  effect: — 

(1)  Those  powers  are  not  to  be  exercised  without  the  leave  of 
the  Court. 

(2)  The  Court  may  by  order,  in  any  case  in  which  it  thinks 
fit,  give  leave  to  exercise  all  or  any  of  those  powers,  and  the 
order  is  to  name  the  person  or  persons  to  whom  leave  is  given. 

(3)  The  Court  may  from  time  to  time  rescind,  or  vary,  any 
order  made  under  this  section,  or  may  make  any  new  or  further 
order. 

(4)  So  long  as  an  order  under  this  section  is  in  force,  neither 

[(a)  In  Taylor  v.  Poncia,  25  Ch.  D.  trust  for  sale  with  a  discretion  in  the 

646,  a  distinction  was  drawn  betw^een  trustees  to  postpone  the  sale,  and  it 

the  case  where  there  was  an  absolute  was  held  that  in  the  former  case  the 

trust  for  sale  at  a  particular  time,  section  did  not  apply,  and  the  trustees 

without  any  discretion  in  the  trustees  could  sell  without  any  consent.] 

as  to  the  time  at  which  the  sale  should  [(J)  47  &  48  Vict.  c.  18.] 
take  place,  and  the  ordinary  case  of  a 
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the  trustees  of  a  settlement,  nor  any  person  other  than  a  person 
having  the  leave,  shall  execute  any  trust  or  power  created  by 
the  settlement,  for  any  purpose  for  which  leave  is,  by  the  order, 
given  to  exercise  a  power  conferred  by  the  Act  of  1882. 

(5)  An  order  under  this  section  may  be  registered  and  re- 
registered, as  a  lis  pendens,  against  the  trustees  of  the  settlement 
named  in  the  order,  describing  them  on  the  register  as  "  Trustees 
for  the  purposes  of  the  Settled  Land  Act,  1882." 

(6)  Any  person  dealing  with  the  trustees  from  time  to  time, 
or  with  any  other  person  acting  under  the  trusts  or  powers  of 
the  settlement,  is  not  to  be  affected  by  an  order  under  this  section, 
unless  and  until  the  order  is  duly  registered,  and  when  necessary 
re-registered,  as  a  lis  2}endens. 

(7)  An  application  to  the  Court  under  this  section  may  be 
made  by  the  tenant  for  life,  or  by  the  persons  who  together 
constitute  the  tenant  for  life,  within  the  meaning  of  sect.  63  of 
the  Act  of  1882. 

(8)  An  application  to  rescind  or  vary  an  order,  or  to  make 
any  new  or  further  order  under  this  section,  may  be  made  also 
by  the  trustees  of  the  settlement,  or  by  any  person  beneficially 
interested  under  the  settlement. 

(9)  The  person  or  persons  to  whom  leave  is  given  by  an  order 
under  this  section,  shall  be  deemed  the  proper  person  or  persons 
to  exercise  the  powers  conferred  by  sect.  63  of  the  Act  of  1882, 
and  shall  have,  and  may  exercise  those  powers  accordingly. 

(10)  This  section  is  not  to  affect  any  dealing  which  has  taken 
place  before  the  passing  of  this  Act,  under  any  trust  or  power  to 
which  this  section  applies. 

[Effect  of  enact-        7.  The  effect  of  these   enactments  is,  that  where  property  is 
'"''"  ^  subject  to  a  trust  or  direction  for  sale,  as  distinguished  from  a 

mere  power  of  sale,  the  trustees  may  execute  the  trust,  and 
exercise  their  powers  irrespective  of  the  restrictions  arising 
under  the  Settled  Land  Act,  1882,  until  an  order  has  been  made 
by  the  Court  giving  leave  to  some  other  person  or  persons  to 
exercise  all  or  any  of  the  powers  conferred  by  sect.  63  on  the 
tenant  for  life ;  and  that  until  such  an  order  has  been  made  no 
tenant  for  life  or  other  limited  owner  is  able,  under  the  Act  of 
1882,  to  exercise  any  power  conferred  by  that  Act.  But  when 
such  an  order  has  been  made,  and  so  long  as  the  order  remains 
in  force,  the  trustees  cannot  execute  any  trust  or  power  created 
by  the  settlement  for  any  purpose  to  which  the  leave  given  by 
the  order  extends  (a).  The  powers  under  the  settlement  and 
[(a)  Be  Harding's  Estate,  (1891)  1  Ch.  60,  64] 
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the  Act  will  thus  never  be  concurrent,  and  as  every  order,  to  be 
effectual,  must  be  registered,  and  re-registered  as  a  lis  pendens, 
there  will  never  be  any  difficulty  in  ascertaining,  by  a  search  for 
lites  pendentes,  whether  the  trustees  are  in  a  position  to  execute 
their  trusts  and  powers.  Moreover,  as  the  persons  to  whom  leave 
is  given  to  exercise  the  powers  "are  to  be  deemed  the  proper 
persons  to  exercise  them,  and  may  accordingly  exercise  them," 
any  person  dealing  with  such  persons  will  acquire  a  statutory 
title  from  them,  and  will  not  be  under  any  obligation  to  ascertain 
that  the  leave  was  properly  given. 

8.  It  has  been  held  that,  in  determining  whether  land  vested  [Instrument 
in  trustees  upon  trust  for  sale  is  subject  to  the  provisions  of  the  trust.] 
Settled  Land  Act,  1882,  the   Court  must  look   simply   at  the 
instrument  which  created  the  trust  for  sale,  and  that  if  at  the 

time  when  a  contract  for  sale  is  entered  into  by  the  trustees,  there 
is  no  person  who,  by  virtue  of  the  provisions  of  that  instrument, 
is  entitled  to  the  income  of  the  money  arising  from  the  sale,  or 
of  the  land  until  sale,  for  his  life  or  any  other  limited  period, 
sect.  63  does  not  apply,  notwithstanding  that,  under  other  instru- 
ments subsequent  to  that  creating  the  trust  for  sale,  there  may 
be  tenants  for  life  or  persons  with  other  limited  interests  (a). 

9.  Where  the  tenants  for  life  of  the  income  of  the  proceeds  [Leave  to  tenant 
of  sale  were  two  elderly  maiden  ladies,  and  in  default  of  their  ""^  ^*  °^^  '^ 
having  children,  the  proceeds  belonged  beneficially  to  the  persons 

who  were  constituted  trustees  for  sale,  leave  was  granted  to  the 
tenants  for  life  to  sell  the  land.  North,  J.,  observing  that  it  was 
the  simplest  possible  case,  and  if  he  were  not  to  say  that  these 
tenants  for  life  were  to  have  leave  he  could  not  imagine  any  case 
in  which  leave  should  be  given  (&). 

10.  Where  the  tenant  for  life  applies  to  the  Court  for  possession,  [Tenant  for  life 
and  leave  to  exercise  the  powers  conferred  by  sect.  63,  the  Court,  gess'lon*f°^ 
on  being  satisfied  that  the  case  is  one  in  which  possession  ought 

to  be  granted,  will  insert  in  the  order  any  such  undertakings 
by  him  as  are  proper  for  the  protection  of  all  persons  interested 
in  the  estate,  and  as  the  application  is  for  his  convenience,  the 
costs  must  be  borne  by  him  (c).] 

[(o)  Re  Earle  and  Webster's  Contract,  leave  given  to  her  to  exercise  all  the 

24  Ch.  D.  144.]  i  powers  of  a  tenant  for  life  under  the 

1(b)  Re  Harding's  Estate,  (1891)   1  Acts,  except  those  of  sale  and  exchange; 

Ch.  60,  6.5.]  and  s&e,post.  Chap.  XXVII.  as  to  the 

[(c)  Re  Bagot's  Settlement,  (1894)  1  circumstances  under  which  the  Court 

Ch.  177,  where  the  tenant  for  life,  a  will  let  an  equitable  tenant  for  life 

married  woman  restrained  from  anti-  into  possession.] 
cipation,  was  let  into  possession,  and 
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CHAPTEE  XXV 

OF  ALLOWANCES   TO   TRUSTEES 

Kow  that  we  have  discussed  the  duties  of  trustees,  and  the  extent 
of  their  powers,  we  may  next  enter  upon  subjects  very  closely 
interwoven  with  the  execution  of  the  of&ce,  viz.  First,  Allowances 
to  trustees  for  their  time  and  trouble ;  and,  Secondly,  Allowances 
to  trustees  for  actual  expenses. 


SECTION  I 

ALLOWANCES  FOR   TIME   AND   TROUBLE 

1.  It  is  an  established  rule  in  general,  that  a  trustee  shall  have 
no  allowance  for  his  trouble  and  loss  of  time.  One  reason  given 
is,  that  on  these  pretences,  if  admitted,  the  trust  estate  might  be 
loaded  and  rendered  of  little  value;  besides  the  great  difficulty 
there  would  be  in  settling  and  adjusting  the  quantum  of  such 
allowance,  especially  as  one  man's  time  may  be  more  valuable 
than  that  of  another  ;  and  there  can  be  no  hardship  in  this  respect 
upon  the  trustee,  for  it  lies  in  his  own  option  whether  he  will 
accept  the  trust  or  not  {a).  The  true  ground,  however,  is,  that 
if  the  trustee  were  allowed  to  perform  the  duties  of  the  office, 
and  to  claim  compensation  for  his  services,  his  interest  would 
be  opposed  to  his  duty ;  and,  as  a  matter  of  prudence,  the  Court 
would  not  allow  a  trustee  or  executor  to  place  himself  in  such 
a  false  position  (S). 

(a)  Robinson  v.  Pett,  3  P.  W.  251,  tion  v.  Sutton,  2  Atk.  406,  per  Lord 

per  Lord  Talbot ;  Oould  v.  Fleetwood,  Hardwicke  ;  Bonithon  v.  Hockmore,  1 

cited  lb.  note  (A.) ;  How  v.  Godfrey,  Vern.  316,  &c. 

Rep.    t.    Finch,    361  ;    Brocksopp    v.  (6)  New  v.  Jones,  Exch.  9th  Aug. 

Barnes,  5  Mad.  90  ;  Ayliffe  v.  Murray,  1833,  cited  9th  Jarm.  Free.  338,  per 

2  Atk.  58  ;  Be  Ormsby,  1  B.  &  B.  189,  Lord  Lyndhurst ;  and  see  Burton  v, 

per  Lord  Manners  ;  Charity  Corpora-  Woohey,  6  Mad.  368, 
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2.  And  the  rule  applies  not  only  to  trustees  in  the  strict  and  Executors,  mort- 

.,,11,,,,,  .  n      •  ,    -,  gag66S|  receivers, 

proper  sense  of  the  word,  but  to  all  who  are  virtually  invested  committees  of 

with  a  fiduciary  character,  as  executors  and  administrators  (a),  lu^atica. 

mortgagees  (6),  receivers  (c),  committees  of  lunatics'  estates  (d), 

a  surviving  partner  (e),  &c. 

3.  But  trustees  for  absentees  of  estates  in  the  West  Indies  are  Trustees  of  West 
allowed  a  commission  for  their  personal  care  in  the  management  °  ^^^  ^  ^^■ 
and  improvement  of  the  property.      However,  if,  instead  of  re- 
maining upon  the  island,  they  commit  the  management  to  the 

hands  of  agents,  the  Court  will  reject  the  claim ;  for  it  would  be 
a  strange  construction  that  one  allowed  a  commission  on  account 
of  the  proprietor's  absence  should  insist  upon  his  reward  when 
he  had  been  absent  himself  (/).  But  a  manager,  though  he 
forfeits  his  commission  during  the  period  of  his  absence,  will  be 
repaid  the  sums  actually  disbursed  by  him  for  the  care  of  the 
estate  by  others,  provided  the  payments  he  has  made  be  in 
themselves  reasonable  and  proper  (g). 

4.  An  executor  appointed  in  the  Hast  Indies  and  administering  Executor  in  the 
in  that  country,  and  then  returning  to  England,  was  formerly,  if 

called  upon  in  a  Court  of  Equity  to  render  an  account,  allowed 
a  commission  of  5  per  cent,  upon  the  receipts  or  payments,  [where, 
according  to  the  existing  practice  of  the  Indian  Courts,  a  similar 
allowance  would  have  been  made  in  India  (A).]     If,  however,  an 

(a)    Scattergood  v.   Harrison,   Mos.  (e)  Burden  v.  Burden,  1   V.   &  B. 

128 ;  How  V.  Godfrey,  Eep.  t.  Finch,  170  ;  Stocken  v.  Dawson,  6  Beav.  371. 
361  ;  Sheriff  w.  Axe,  4  Russ.  33.  (/)    Chambers  v.   Goldwin,   9  Ves. 

(6)  Bonithon  v.  Hochmore,  1  Vern.  273. 
316  ;  Langstaffe  v.  Fenwick,  10  Ves.  (g)  Forrest  v.  Flwes,  2  Mer.  68  ;  and 

405 ;   French  v.  Baron,  2  Atk.  120  ;  see  Williams  on  Executors,  9th  ed. 

Oarew  v.  Johnston,  2  Sch.  &  Lef.  301 ;  pp.  1766,  1767. 

Arnold  V.  Garner,  2  Ph.  231  ;  Matthi-  {h)Ghethamv.LordAudley,iYes.'72; 

son  V.   Clarice,  3    Drew.   3 ;    Barrett  Matthews  v.  Bagshaw,  14  Beav.  123. 

V.   Hartley,  12  Jur.   N.S.   426 ;    [Be  [But  now  by  the  India  Act,  No.  II. 

WalUs,  25  Q.  B.  D.  (C.A.)  176  ;  Stone  of  1874,  sect.  56,  no  person  other  than 

V.  Lickorish,  (1891)  2  Ch.  363  (as  to  the    Administrator  -  General    acting 

costs  of  solicitor-mortgagee)].     Mort-  officially  is  to  receive  or  retain  any 

gagees  were  also  disabled  formerly  hy  commission    or    agency  charges    for 

the  effect  of  the  usury  laws  from  claim-  anything  done  by  the    executor  or 

ing  anything  beyond  their  principal  administrator  under  any  probate  or 

and  legal  interest.     [As  to  prof  essional  letters  of  administration  or  letters  atJ 

charges  by  a  solicitor  who  is  a  mort-  coHigenrfafeoraawhichhavebeengranted 

gagee,  see  the  Mortgagees  Legal  Costs  by  the  Supreme  Court,  or  High  Court 

Act,  1895  (58  &  59  Vict.  c.  25),  ss.  2,  at  Fort  WiUiam  in  Bengal,  since  the 

3  ;  Day  v.  Kelland,  (1900)  2  Ch.  (C.A.)  passing  of  the  Act  No.  VII.  of  1849, 

745  ;andas  to  opening  settled  accounts,  or  by  either  of  the  Supreme  or  High 

see  Cheese  v.  Keen,  (1908)  1  Ch.  245,  Courts  at  Madras  and  Bombay,  since 

post,  p.  783.]  the  passing  of  the  Act  No.  II.  of  1850, 

(c)  Be  Ormsby,  1  B.  &  B.  189.  or  which  have  been  or  shall  be  granted 

(d)  Anon,  case,  10  Ves.  103  ;  Be  by  any  Court  of  competent  jurisdic- 
Walker,  2  Ph.  630  ;  Be  Westbroohe,  lb.  tion  within  the  meaning  of  ss.  187 
631.  and   190    of    the   Indian  Succession 
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Indian  executor,  after  collecting  part  of  the  assets,  came  over  to 

this  country,  he  was  allowed  a  commission  on  those  assets  only 

that  were  collected  by  himself  in  India,  and  not  on  the  assets 

subsequently   collected  by  his   agents   and  transmitted  to  this 

country,  for  the  Courts  here  allowed  the  commission  because  the 

Indian  Courts  allowed  it,  and  the  Indian  Courts  allowed  it  on  the 

ground  of  residence  in  India  (a). 

Constructive  5_  ^  person  who  has  carried  on  a  business  with  another  man's 

money  under  circumstances  which  make  him  liable  to  account 

for  profits,   will   be   allowed  a   compensation   for  his  skill  and 

exertions  in  the '  management  of  the  concern  (&). 

Express  trustee         6.  But  a  person   will   not   be   permitted,  except   under  very 

foTmaimgemenr  Special  circumstances  (c),  to  charge  anything  for  his  management 

of  a  trade.  of  a  trade  or  business,  where  he  has  been  clothed  in  express  terms 

with  the  character  of  a  trustee  or  executor  {d). 
Solicitors..  7.  A  solicitor  who  sustains  the  character  of  trustee  will  not  be 

permitted  to  charge  for  his  time,  trouble,  or  attendance,  but  only 
for  his  actual  disbursements  (e).  Lord  Lyndhurst  observed  :  "  It 
would  be  placing  his  interest  at  variance  vnth  the  duties  he  has 
to  discharge.  It  is  said,  the  bill  may  be  taxed,  but  that  would 
not  be  a  sufficient  check ;  the  estate  has  a  right  not  only  to  the 
protection  of  the  taxing  officer,  but  also  to  the  vigilance  and 
guardianship  of  the  executor  or  trustee:  a  trustee  placed  in  the 
situation  of  a  solicitor  might,  if  allowed  to  perform  the  duties  of 

Act,  1865.  But  this  enactment  is  not  Fairlie,  3  Mer.  24  ;  but  if  the  amount 
to  prevent  any  executor  or  other  of  the  legacy  was  an  inadequate  com- 
person  from  having  the  benefit  of  pensation  for  the  duties  of  the  office, 
any  legacy  bequeathed  to  him  in  his  the  executor,  so  as  he  signified  his 
character  of  executor,  or  by  way  of  resolution  in  proper  time,  might  re- 
commission  or  otherwise.  By  the  nounce  the  intended  legacy,  and  take 
Indian  Trusts  Act,  1882  (Act  II.  of  advantage  of  the  commission.  Id.  28. 
1882),  sect.  50,  it  is  provided  that  "  in  (5)  Brown  v.  Be  Tastet,  Jac.  284  ; 
the  absence  of  express  directions  to  andseeSirSamuelKomilly'sargument 
the  contrary,  contained  in  the  instru-  in  Grawshay  v.  Collins,  15  Ves.  225  ; 
ment  of  trust,  or  of  a  contract  entered  and  Wedderburn  v.  JVedderhurn,  22 
into  with  the  beneficiary  or  the  Court  Beav.  84.  To  this  principle  must 
at  the  time  of  accepting  the  trust,  a  also  be  referred  the  decision  in 
trustee  has  no  right  to  remuneration  Brown  v.  Litton,  1  P.  W.  140;  10 
for  his  trouble,  skill,  and  loss  of  time  Mod.  20. 

in  executing  the  trust,"  but  nothing  (c)  Forster  v.  Ridley,  4  N.  R.  417  ; 

in  this  section  is  to  apply  to  any  S.  C.  4  De  Q.  J.  &  S.  452. 

officialtrustee,Administrator-General,  (d)  Stochen  v.  Dawson,  6  Beav.  371  ; 

Public  Curator,  or  person  holding  a  Burden  v.  Burden,  1  V.  &  B.  170 ; 

certificate  of  administration.]  Brocksopp  v.  Barnes,  5  Mad.  90.     See 

(a)  Campbell  v.   Campbell,  13  Sim.  Marsliall  v.  Holloway,  2  Sw.  432. 

168  ;   and  see  2  Y.  &  C.  C.  C.  607.  (e)  New  v.  Jones,  Excheq.  9th  Aug. 

An    executor     in     India    was    only  1833,   9  Jarm.    Prec.   338.     See   the 

allowed   the  commission  where  the  result  of  the  various  decisions  stated 

testator  himself  had  not  left  him  a  ante,  pp.  312,  et  seq. 
legacy  for  his  trouble  :    Freeman  v. 
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a  solicitor  and  to  be  paid  for  them,  find  it  very  often  proper  to 
institute  and  carry  on  legal  proceedings  which  he  would  not  do, 
if  he  were  to  derive  no  emolument  from  them  himself,  and  if  he 
were  to  employ  another  person"  (a), 

8.  If  a  cestui  que  trust  settle  accounts  with  a  trustee,  who  is  a  Settled  accounts, 
solicitor,  and  execute  a  general  release,  and  the  accounts  contain 

items  of  charges  for  professional  services,  the  cestui  que  trust,  if 
he  had  no  legal  advice,  and  was  not  expressly  informed  that 
professional  services  might  have  been  disallowed,  may  open  the 
accounts  as  regards  any  objectionable  items  (b);  but  [in  order 
to  do  this,  the  cestui  que  trust  must  at  least  make  out  a.  jprimd  facie 
case  showing  some  error  in  the  account  (c),  and  if  he]  had  in- 
dependent legal  assistance,  he  is  bound  by  the  release  (d).  [The 
trustee  in  such  a  case  should  cause  a  detailed  bill  of  costs  to  be 
incorporated  with  the  account  («),] 

9.  The  doctrine  against  professional  charges  by  a  trustee,  who  Purchaser, 
is  a  solicitor,  is  so  rigidly  applied,  that  where  a  security  has  been 

given  for  payment  of  such  professional  charges,  it  may  be  set 
aside,  even  as  against  a  purchaser  for  valuable  consideration,  if 
he  had  notice  (/). 

10.  The  rule  against  allowances  to  trustees  is  merely  a  general  Allowance 
one  in  the  absence  of  express  directions  to  the  contrary;    for ^^^^j^^*^^"^ ''y *^^ 
there  is  no  objection  to  the  settlor  himself  directing  compensation 

to  the  trustee  for  his  services,  either  by  the  gift  of  a  sum  in 
gross,  or  by  the  allowance  of  a  salary  {g). 

11.  And  if  a  testator  give  an  executor  a  salary  for  his  trouble.  Allowance  does 
the  allowance  will  not  cease  on  the  institution  of  a  suit ;  for  jj^gtitivtlon"  f  a 
though  the  management  be   thenceforward  under  the  direction  suit. 

of  the  Court,  the  executor  is  still  called  upon  to  assist  the  Court 
in  the  administration  with  his  care  and  vigilance  (A).  If  the 
executor  be  wholly  incapacitated,  even  by  the  act  of  God,  from 
discharging   the   duties   of    executor   (i),   and   a  fortiori   if  the 

{a)  New  V.  Jones,  9  Jarm.  Prec.  338 ;  678,  [where  the  solicitor  having  acted 

Clarkson  v.  Eobinson,  (1900)  2  Ch.  722,  for  the  purchaser,  the  purchaser  waa 

ante,  p.  313.  treated  as  having  notice  of  all  that 

(6)  ToM  V.   Wilson,  9  Beav.  486  ;  the  solicitor  knew,  see  p.  693]. 

[and  see  Re  Fish,  (1893)  2  Ch.  (C.A.)  (</)   Webb  v.  Earl  of  Shaftesbury,  7 

413  ;  Re  Webb,  (1894)  1  Ch.  (C.A.)  73,  Ves.  480  ;  Eobinson  v.  Rett,  3  P.  W. 

83,  85;  Cheese  v.  Keen,  (1908)  1  Ch.  250,pej-Sir  J.  Jekyll;  Willis  r.  Kibble, 

245  (case  of  mortgagee  solicitor).]  1  Beav.  559.     [And  as  to  the  effect  of 

[(c)  Re  Webb,  ubi  sup,]  such  clauses,  see  ante,  p.  312,  et  seg.] 

(d)  Stanes  v.  Parker,  9  Beav.  386  ;  (/i)  Baker  v.  Martin,  8  Sim.  25  ;  see 

Re  Wyche,  11  Beav.  209.  ante,  p.  747. 

[(e)  Re  Webb,  ubi  sup,,  per  Davey,  (i)  Re  Hawking   Trusts,   33   Beav. 


L.J.]  570 ;    Hanbury  v.   Spooner,   6   Beav. 

(/)  Gomley  v.  Wood,  3  Jon.  &  Lat.      630. 
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Amount  of 
allowance  not 
expressed. 


Contract  for  an 
allowance  with 
the  cestui  que 
trust. 


Terms  of  the 
contract  must 
be  fulfilled  to 
the  letter. 


Contract  for  an 
allowance  with 
the  Court. 


executor,  being  capable,  do  not  act  when  there  is  nothing  to 
prevent  his  acting  (a),  he  cannot  claim  a  legacy  given  to  him 
for  his  trouble  in  the  executorship  (b),  and  an  annuity,  limited 
to  a  trustee  during  the  continuance  of  his  office,  cannot  be 
claimed  when  the  duties  of  the  office  have  ceased  by  the  abso- 
lute vesting  of  the  property  (c). 

12.  Where  the  settlor  has  directed  a  remuneration  to  the 
trustee,  but  has  not  declared  the  amount,  a  reference  will  be 
directed  to  settle  the  quantum  meruit,  according  to  the  circum- 
stances of  the  case  {d). 

13.  The  trustee  may  also,  at  the  time  of  accepting  the  trust, 
contract  for  an  allowance  or  remuneration  for  his  services  («) ; 
but  bargains  of  this  kind  are  watched  by  the  Court  with  exceed- 
ing jealousy  (/),  and  must  be  freely  made  and  not  submitted 
to  from  pressure  {g) ;  and  where  the  person  about  to  become 
trustee  and  bargaining  for  remuneration  is  a  solicitor,  who  is 
acting  as  such  in  the  preparation  of  the  instrument  of  trust 
which  purports  to  confer  the  right  of  remuneration,  there  would 
seem  to  be  considerable  difficulty  in  upholding  the  contract 
unless  the  client  had  independent  professional  advice,  or  unless, 
at  all  events,  the  solicitor  can  show  that  the  precise  nature 
of  the  arrangement  was  distinctly  explained  to  the  client  (h). 

14.  Where  the  contract  is  valid  originally,  the  conditions  of 
it  must  be  fidflUed  to  the  letter,  or  the  trustee  is  not  entitled 
to  his  reward.  An  executor,  who  had  no  legacy,  and  where  the 
execution  of  the  trust  was  likely  to  be  attended  with  trouble, 
agreed  with  the  residuary  legatees,  in  consideration  of  100 
guineas,  to  act  in  the  executorship.  He  died  before  the  execu- 
tion of  the  trust  was  completed,  and  his  executors  brought  a 
bill  to  be  allowed  those  100  guineas  out  of  the  trust  money  in 
their  hands ;  but  the  Court  said  all  bargains  of  this  kind  ought 
to  be  discouraged,  as  tending  to  eat  up  the  trust,  and  here  the 
executor  had  died  before  he  had  finished  the  affairs  of  the  trust ; 
and  so  the  plaintiffs'  demand  was  disallowed  {%). 

15.  A   trustee   dealing   with   the   Cottrt  is   at  liberty,   before 


(a)  Slaney  v.  Witney,  2  L.  R.  Ec[. 
418. 

(6)  Ee  Hawkins'  Trusts,  33  Beav. 
570  ;  Hanhury  v.  Spooner,  5  Beav. 
630. 

(c)  Hull  V.  Christian,  17  L.  E.  Eq. 
546. 

(d)  Ellison  v.  Airey,  1  Ves.  Ill,  see 
115  ;  and  see  Willis  v.  Kibble,  1  Beav. 
559. 


(e)  Be  Sherwood,  3  Beav.  338 ; 
Douglas  v.  Archbutt,  2  De  G.  &  J. 
148. 

(/)  Ayliffe  v.  Murray,  2  Atk.  58. 

{g)  Barrett  v.  Hartley,  12  Jur.  N.S. 
426. 

QC)  Moore  v.  Frowd,  3  M.  &  Cr.  48. 

{i)  Gould  V.  Fleetwood,  cited  Robin- 
son V.  Pett,  3  P.  "W.  251,  Bote  (A). 
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accepting  the  trust,  to  stipulate  for  any  remuneration  which  the 
Court  may  choose  to  give  him  {a).  But  if  he  omitted  to  contract 
with  the  Court  before  entering  upon  his  duties,  he  will  have 
great  difficulty  in  obtaining  compensation  afterwards,  and  we 
may  add  that  in  no  case  will  the  Court  remunerate  a  trustee 
for  his  trouble  by  permitting  him  to  make  'professional  charges 
where  the  settlor  has  not  so  directed,  but  will  compensate  him 
for  his  trouble,  if  at  all,  by  a  regular  and  fixed  salary  (I). 

16.  During  the   continuance  of    the   usury  laws   a   mortgagee  Mortgagee. 
could  not,  as  a  general  rule,  have  bargained  for  a  compensation 
exceeding  together  with  the  actual  interest  the  legal  rate,  for 

an  agreement  of  this  kind  would  have  tended  to  usury  (c). 
But  after  a  long  struggle  certain  special  exceptions  were  estab- 
lished in  favour  of  mortgagees  7iot  in  possession  of  West  Indian 
estates  (d). 

[The  rule  that  the  mortgagee  should  not  be  allowed  to  stipulate  [Effect  of  repeal 
for  any  collateral  advantage  beyond  his  principal  and  interest  °  "^'^^  ^''"^'^ 
does  not  depend  on  the  laws  against  usury  (e),  and  a  stipulation 
by  the  mortgagee  that  he  should  receive  a  bonus  was,  under 
special  circumstances,  held  invalid  on  this  ground  (/);  and 
for  the  same  reason,  a  covenant  in  a  mortgage  for  payment  of 
any  sum  which  may  become  owing  from  the  mortgagor  to  the 
mortgagee,  who  is  a  solicitor,  will  not  include  profit  costs  and 
agency  charges  (g) ;  but  sums  actually  deducted  by  a  mortgagee 
for  commission  and  bonus  at  the  times  of  making  the  advances, 
in  accordance  with  the  mortgage  contract,  entered  into  deliber- 
ately and  without  any  unfair  dealing  on  the  part  of  the 
mortgagee,  were  allowed,  the  return  thus  made  by  the  mort- 
gagor to  the  mortgagee  being  regarded  as  part  of  the  considera- 
tion for  the  accommodation  to  him  (h).] 

17.  As   a   trustee    will   not   be   permitted   to   charge   for  his  Employment  of 

agents. 

(a)  Marslmll  v.    HoUoway,  3    Sw.  (c)  See  Chambers  v.  Goldioin,  9  Ves. 

452,  453  ;  Newport  v.  Bury,  23  Beav.  271. 

30 ;  Brocksopp  v.  Barnes,  5  Mad.  90,  (cZ)  See  the  liistory  of  the  struggle 

per    Sir    J.     Leach;    Re    Freeman's  detailed  in  Lord  Brougham'sjvidgment 

Settlement,   37  Ch.   D.    148  ;  and  see  in  Leith  v.  Irvine,  2  M.  &  K.  277. 

Morison  v.  Morison,  4  M.  &  Cr.  215.  [(e)  James  v.  Kerr,  40  Ch.  D.  449, 

(6)  Bainbrigge    v.    Blair,    8  Beav.  460,  per  Kay,  J.] 

588.    See  the  observations  of   Lord  [(/)  James  v.  Kerr,  ubi  sup.] 

Langdale,   pp.    595,   596;    [and    see  1(g)  Eyre  Y.Wynn-Mackenzie,  (1894) 

Re  Freeman's  Settlement,  37   Ch.   D.  1  Ch.  218.] 

148,  where  a  commission  of  5  per  [{h)  Mainland  v.  Upjohn,  41  Ch.  D. 
cent,  was  allowed  to  an  English  126;  following  Pokier  v.  £dw)ar&,  26  L. 
trustee  for  receiving  rents,  all  the  J.  Ch.  468  ;  and  see  Marquess  of  Nor- 
cestuis  que  trust  and  the  other  trustees  thampton  v.PoZZocJ;,  45  Ch.  D.  (C- A. )  1 90, 
being  resident  out  of  the  juris-  212  ;  S.  0.  in  H.  L.  nom.  Salt  v.  Mar- 
diction],  quess  of  Northampton,  (1892)  A.  C.  1  ] 

3  P 
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personal  care  and  loss  of  time,  it  is  but  just  he  should  be  allowed 
on  proper  occasions  to  call  in  the  assistance  of  agents  at  the 
expense  of  the  estate. 

Collector  of  rents.  18.  Thus  a  trustee,  though  he  may  not  act  as  a  collector 
himself  with  a  commission  (a),  may,  if  the  case  require  it, 
appoint  a  collector  of  rents  (b),  [or  of  book  debts  (c),]  at  a 
commission.  [But  trustees  who  under  an  order  of  the  Court 
receive  rents  and  are  allowed  a  commission,  will  not  be  allowed 
additional  charges  in  respect  of  a  collector  of  rents  (d).] 

Bailiff.  19.  As  a  man  is  not  bound  to  be  his  own  bailiff,  if  a  trustee 

employ  a  skilful  person  in  that  capacity,  the  salary  must  be 
allowed  («) ;  at  least  the  Court  will  grant  that  indulgence  where 
the  estate  is  at  such  a  distance  that  the  trustee  must  have 
appointed  a  bailiff  had  the  estate  been  his  own  (/). 

Attorney.  20.  An  executor  employed  a  person  who  had  been  his  clerk 

to  transact  some  business  for  him  relative  to  the  testator's 
affairs,  and  the  Master  insisted  it  was  the  executor's  own 
duty,  and  refused  to  allow  the  expense.  But  Lord  Hardwicke 
said,  "it  was  clear  that  if  an  executor  paid  an  attorney  for  his 
trouble  and  attendance  in  the  management  of  the  estate,  he 
ought  to  be  repaid  the  sums  he  had  so  disbursed,"  and  ordered 
a  reference  to  the  Master  to  tax  the  items  of  the  bill  {g). 

Accountant.  21.  If   the    accounts    be    complicated,    and    the    executor   or 

trustee  take  upon  himself  to  adjust  and  settle  them,  although  it 
may  occupy  a  great  deal  of  his  time  and  attention,  the  principle 
of  equity  is  that  he  cannot  claim  a  compensation ;  but  if  he 
choose  to  save  his  own  trouble  by  the  employment  of  an 
accountant,  he  is  entitled  to  charge  the  trust  estate  with  it 
under  the  head  of  expenses  {h). 

Weiss  V.  Dill.  22.  In  Weiss  v.  Dill  (i),  the  executor  of  a  trader  had  employed 


(a)  Nicholson  v.  Tutin,  3  K.  &  J. 
159  ;  [Be  Bedingfield,  57  L.  T.  N.S. 
332]. 

(6)  Davis  V.  Bendy  (the  case  of  a 
mortgagee),  3  Mad.  170  ;  Stewart  v. 
Hoa/re,  2  B.  C.  C.  633  ;  and  see  Wil- 
kinson V.  Wilkinson,  2  S.  &  S.  237  ; 
Be  Westbrooke,  2  Ph.  631  ;  [but  as  to 
the  propriety  of  trustees  employing 
the  solicitor  to  the  trust  estate  to 
collect  rents  and  receive  a  commission, 
see  Ee  Weall,  42  Ch.  D.  674]. 

[(c)  Ee  Brier,  26  Ch.  D.  (C.A.)  238.] 

1(d)  Cox  V.  Bennett,  39  W.  R. 
308.] 

(e)  Bonithon  v.  Hockmore,  1  Vern. 
316  ;  Chambers  y.  Goldwin,  9  Ves.  272, 


per  Lord  Eldon. 

(/)  Godfrey  v.  Watson  (as  to  a 
mortgage),  3  Atk.  518,  per  Lord 
Hardwicke.  [As  to  the  employment 
of  professional  advisers  under  the 
Public  Trustee  Act,  1906,  see  ante, 
p.  706.] 

(g)  Macnamara  v.  Jones,  2  Dick. 
587. 

(h)  New  V.  Jones,  Exch.,  9th  Aug. 
1833,  cited  9  Jarm.  Prec.  338  ;  Hen- 
derson V.  M'lver,  3  Mad.  275. 

(i)  3  M.  &  K.  26 ;  and  see  Giles  v. 
Dyson,  1  Stark.  N.  P.  C.  32  ;  Hophin- 
son  V.  Roe,  1  Beav.  180 ;  Day  v.  Croft, 
2  Beav.  488, 
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an  agent  to  collect  debts,  which  were  numerous  and  only  paid 
after  repeated  applications,  at  a  commission  of  5  per  cent.  The 
Master  had  reduced  the  commission  to  2^  per  cent.;  and,  the 
executor  upon  that  ground  taking  an  exception  to  the  report, 
Sir  J.  Leach  said:  "Executors,  generally  speaking,  are  not 
allowed  to  employ  an  agent  to  perform  those  duties  which,  by 
accepting  the  office  of  executors,  they  have  taken  upon  them- 
selves; but  there  may  be  very  special  circumstances  in  which 
it  may  be  thought  fit  to  allow  them  the  expenses  they  have 
incurred  in  the  employment  of  agents ;  I  have  some  doubt 
whether  in  this  case  the  Master  ought  to  have  made  any  allow- 
ance, but  with  the  allowance  of  2\  per  cent,  the  executor  must 
be  content."  The  observations  of  Sir  J.  Leach  might  seem  at 
first  either  to  cast  doubt  upon  the  general  right  of  a  trustee 
to  employ  salaried  agents  in  fitting  cases,  or  to  establish  a 
distinction  between  the  collection  of  debts  and  the  collection 
of  rents,  but  it  cannot  be  supposed  that  his  Honour  intended 
to  reverse  his  previously  expressed  views  on  the  general 
principle  (a),  and  there  seems  no  ground  for  any  such  distinction 
as  that  adverted  to.  The  decision  in  substance  was,  that  the 
Court  declined  to  overrule  the  Master's  opinion  on  the  question 
of  quantum. 

SECTION  II 

ALLOWANCES  TO  TRUSTEES  FOE  EXPENSES 

1.  Though  a  trustee  is  allowed  nothing  for  his  trouble,  he  is  General  rule, 
allowed  everything  for  his  expenses  out  of  pocket  (b).  "  It  flows,'' 
said  Lord  Eldon,  "  from  the  nature  of  the  office,  whether  expressed 
in  the  instrument  or  not,  that  the  trust  property  shall  reimburse 
him  all  the  charges  and  expenses  incurred  in  the  execution  of  the 
trust"  (c).  Even  where  trustees  had  been  wrongfully  appointed, 
but  acted  bond  fide,  and  believed  themselves  to  have  been  duly 
appointed,  they  were  allowed  their  costs,  charges,  and  expenses, 
notwithstanding  the  defect  of  title  (d). 

(a)  See  Wilkinson  v.  Wilkinson,  2  Ross,  12  CI.  &  Fin.  512,  515,  per  Lord 

S.  &  S.  237  ;   [and  see  Re  Brier,  26  Cottenham. 

Oh.  D.  (C.A.)  238].  (c)    Worrall  v.  Harford,  8  Ves.  8  ; 

(6)  How  V.  Godfrey,  Rep.  t.  Finch.  and   see  Dawson  v.    Clarke,   18   Ves. 

361  ;  Re  Ormsby,  1   B.  &  B.  190,  per  254  ;    Attorney-  General  v.  Mayor  of 

Lord  Manners ;  Hide  v.  Haywood,  2  Norwich,  2    M.    &    Cr.   424 ;    Mori- 

Atk.  126;    Gaffrey  v.  Darhy,  6  Ves.  son  v.  Morison,   7   De   G.   M.   &   G. 

497,  per  Sir  W.   Grant ;    Godfrey  v.  214. 

Watson,  3  Atk.  518,  per  Lord  Hard-  {d)    Travis  v.   Illingworth,  W.   N. 

wicke  ;  Feo^ees  of  Heriot's  Hospital  v.  1868,  p.  206. 
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Travelling 
expenses. 

Employment  of 
solicitor. 


2.  A  trustee  will  be  entitled  to  be  reimbursed  his  travelling 
expenses  (a),  provided  they  be  properly  incurred  (h). 

3.  Trustees  are  justified  in  employing  a  solicitoi'  for  the  better 
conduct  of  the  trust  (c).  And  a  trustee  is  entitled  to  be  paid  all 
costs  properly  incurred  for  which  he  is  liable  to  the  solicitor  so 
employed ;  as  where  two  executors,  defendants  in  an  administra- 
tion suit,  gave  a  joint  retainer  to  a  firm  of  solicitors,  and  one  of 
the  executors  became  bankrupt  and  was  a  debtor  to  the  estate, 
it  was  held  that  the  other  executor,  being  liable  for  the  whole 
costs  under  the  joint  retainer^  was  entitled  to  the  whole  costs 
as  against  the  estate  (d).  [But  this  case  has  been  dissented  from  by 
Sir  G.  Jessel,  M.E.,  who  held,  in  a  similar  case,  that  the  solvent 
executor  should  be  allowed  only  his  own  proportion  of  the  costs 
up  to  the  bankruptcy  out  of  the  estate,  the  defaulter's  propor- 
tion being  set  off  against  the  debt  due  from  him,  but  that  the 
costs  incurred  by  both  subsequently  to  the  bankruptcy  should  be 
allowed  in  full  (e).  And  this  view  has  since  been  approved  (/). 
The  proportion  of  the  common  costs  which  should  be  allowed 
to  the  solvent  trustee  is  a  matter  for  the  Taxing  Master  (ff).] 
And  the  sums  paid  will,  at  the  instance  of  the  cestui  que  trust, 
though  not  liable  to  taxation,  be  looked  over  and  moderated  (h). 
And  trustees,  if  they  employ  one  of  themselves  as  solicitor, 
instead  of  engaging  a  third  person,  will  be  answerable  for  all 
the  consequences,  if  they  be  misled  by  the  professional  advice  of 
such  trustee  solicitor  (i). 


(a)  Ex  parte  Lovegrove,  3  D.  &  0. 
763  ;  and  see  Ex  parte  Elsee,  1  Mont. 
1  ;  Ex  parte  Bray,  1  Rose,  144.  These 
were  cases  of  assignees  who  by  6  G.  4. 
c.  16,  s.  106  (the  Bankrupt  Act  then 
in  force),  were  to  have  "  all  just  allow- 
ances," but  trustees  are  equally  en- 
titled to  all  just  allowances  virtute 
officii;  see  Blackford  v.  Davis,  4  L.  E. 
Ch.  App.  305. 

(b)  Malcolm  v.  O'Oallaghan,  3  M.  & 
Or.  62  ;  and  see  Bridge  v.  Brown,  2  Y. 
&  C.  0.  C.  181. 

(c)  Macnainara  v.  Jones,  2  Dick.  587. 

(d)  Watson  v.  Row,  18  L.  R.  Eq.  680. 
[(e)  Smith  V.  Dale,  18  Ch.  D.  516. 

This  case  probably  referred  to  a  bank- 
ruptcy under  the  law  as  it  existed 
prior  to  the  Act  of  1869,  as  under 
that  Act  the  bankrupt  trustee  would 
not  have  been  entitled  to  his  costs 
after  the  bankruptcy  until  he  had 
made  good  his  default.  See  post. 
Chap.  XXXIII.  s.  5.] 


[(/)  M'Ewanv.  arom6ie,25Ch.D.175.] 

[(g)  Smith  v.  Dale,  M'Ewan  v. 
Crombie,  ubi  sup."] 

(h)  Johnson  v.  Telford,  3  Russ.  477  ; 
Langford  v.  Mahony,  2  Conn.  &  Laws. 
317. 

(i)  Alton  V.  Harrison  (a  legatee's 
suit),  and  Poyser  v.  Harrison  (a  residu- 
ary legatee's  suit),  cases  which  were 
consolidated  and  heard  before  V.  C.  Sir 
J.  Stuart  on  6th  and  8th  June,  1868. 
The  testatrix,  who  died  in  1851,  de- 
vised her  real  and  personal  estate  to 
two  trustees,  Ingle  and  Harrison  (the 
former  a  solicitor,  the  latter  a  manu- 
facturer), upon  the  usual  trusts  for  sale 
and  conversion  ;  and  as  to  the  residue 
after  payment  of  legacies  and  annuities 
to  invest  upon  sufficient  securities  in 
trust  for  a  class  of  persons.  The 
trustees  lent  500^.  upon  mortgage  to 
one  Thornley,  and  another  5001.  to 
one  Walker,  and  in  1853  Ingle  died  in- 
solvent.  It  afterwards  turned  out  that 
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[If  in  conveyancing  matters  regulated  by  the  Solicitors  Ee- 
muneration  Act,  1881,  the  solicitor  of  the  trustees  elects  under 
Eule  6  of  the  General  Order  of  August,  1882,  to  be  remunerated , 
according  to  the  old  system,  it  may  be  matter  for  the  consideration 
of  the  trustees  whether  they  should  continue  to  employ  him  on 
those  terms  (a).] 

4.  A  trustee  may  give  fees  to  counsel  and  shall  have  allow-  Fees  to  counsel. 
ance  thereof  (6). 

[5.  A  trustee  will  be  allowed  the  costs  of  opposing  a  bill  in  [Costs  of 
Parliament  which  affects  the  trust  estate  (c).  pSmfnt? '" 

And  the  Court  will  sanction  the  payment  by  the  trustees  of  [Of  protecting 
settled  estates  of  costs  which  have  been  properly  incurred  by  the 


the  estate.] 


both  Thornley's  security  and  Walker's 
security  were  second  mortgages,  and 
the  whole  money  was  lost.  Ingle  had 
heen  solicitor  of  the  testatrix,  and  had 
made  her  will  and  acted  as  solicitor  to 
the  trust.  The  plaintiffs  sought  to 
make  Harrison  liable  for  the  two  sums 
of  5001.  each  as  lent  upon  insufficient 
security.  Harrison  declared  on  oath 
that  the  value  of  the  mortgaged  pro- 
perty, free  from  incumbrance,  was 
personally  known  to  him,  and  was  far 
in  excess  of  the  loan,  and  that  the  loss 
had  arisen  not  from  the  inadequacy  of 
value,  but  from  the  defect  of  title,  viz. 
in  the  two  mortgages  being  second 
mortgages ;  that  when  the  advances 
were  made  he  fully  believed  that  in 
each  case  the  security  was  a  first  mort- 
gage, and  that  he  had  relied  as  to  the 
title  upon  the  legal  advice  of  Ingle, 
who  had  fraudulently  represented  the 
security  as  a  fit  and  proper  one  ;  that 
the  trustees  had  a  right  to  employ  one 
of  themselves  as  solicitor  to  the  trust 
(though  no  professional  profits  could 
be  allowed),  and  that  Harrison  was 
entitled  to  the  same  protection  from' 
the  legal  advice  given  by  Ingle,  as  if 
the  trustees  had  employed  a  third  per- 
son as  solicitor,  who  had  approved  the 
title  on  their  behalf.  However,  the 
Vice-Chancellor  ruled  that  two  trus- 
tees, one  of  whom  was  a  solicitor,  were 
liable  to  all  the  consequences  if  they 
employed  one  of  themselves  as  sucifx 
solicitor,  instead  of  calling  in  a  third 
person ;  and  his  Honour  pnt  the  case  of 
a  single  trustee,  a  solicitor,  and  asked 
whether  it  could  be  contended  that 
such  trustee  was  not  liable  for  the 
consequences  if  he  acted  without  other 
professional  advice,  and  his  Honour 


decided  that  Harrison  was  made  liable 
for  both  the  sums  lent.  This  point 
seems  to  have  arisen  for  the  first  time, 
and  the  judgment  of  the  V.C.  may 
be  supported  on  principle  ;  for  if  two 
persons  be  appointed  trustees,  they 
ought  in  matters  of  title  to  take  pro- 
fessional advice,  and  for  that  piurpose 
to  employ  a  competent  solicitor  ;  but 
the  selection  of  a  proper  legal  adviser 
must  be  the  joint  act  of  the  two,  and 
as  a  man  cannot  be  judge  in  his  own 
case,  they  cannot  appoint  one  of  them- 
selves to  the  office.  A  fortiori  if  there 
be  a  single  trustee,  a  solicitor,  he  can- 
not act  himself  as  solicitor  and  claim 
the  same  protection  as  if  he  had  ap- 
pointed another.  When  a  settlor  ap- 
points a  person  as  trustee,  who  is  also 
a  solicitor,  he  does  not,  in  the  absence 
of  any  special  direction,  mean  him  also 
to  act  as  solicitor  ;  for  a  person  may 
be  a  very  good  trustee,  and  yet  a  very 
bad  solicitor.  The  settlor  selects  his 
trustee,  not  because  he  is  a  solicitor 
or  valuer,  or  fills  any  other  scientific 
.capacity,  bixt  because  he  is  a  person 
to  be  trusted  with  the  property,  and 
capable  of  managing  it  with  the  aid  of 
professional  advice. 

[(a)  See  Be  United  Kingdom  Land 
and  Building  Association,  37  W.  R. 
486;  and  see  Be  Evans,  (1906)  1  Ch. 
290,  showing  that  the  right  of  the 
solicitor  to  elect  is  not  taken  away  by 
the  fact  that  his  clients  are  persons 
in  a  fiduciary  capacity.] 

(6)  Gary,  14 ;  Poole  v.  Pass,  1  Beav. 
600. 

[(c)  Be  Nicoll's  Estates,  W.  N.  1878, 
p.  154 ;  Be  Ormrod's  Settled  Estates, 
(1892)  2  Ch.  318.] 
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Extra  costs. 


Interest  not 
allowed. 


tenant  for  life  for  the  protection  of  the  estates,  whether  as  plaintiff 
or  as  defendant  (a). 

And  costs  incurred  with  a  view  to  protect  the  trust  estate  in 
taking  proceedings  to  establish  a  right  to  a  several  fishery  (h),  or 
to  strike  off  the  rolls  a  solicitor  who  is  a  defaulter  to  the  trust, 
may  be  allowed  (c). 

The  Settled  Land  Act,  1882,  expressly  authorises  trustees-  of 
a  settlement  to  reimburse  themselves  or  pay  and  discharge  out  of 
the  trust  property  all  expenses  properly  incurred  by  them  {<£).'] 

6.  If  a  trustee  be  sued  by  a  stranger  concerning  the  trust, 
and  have  his  costs  paid  him  as  between  party  and  'party,  and 
the  cestui  qxie  trust  afterwards  institute  proceedings  for  an  account, 
the  trustee  will  be  allowed  his  necessary  costs  in  the  former  suit, 
and  will  not  be  concluded  by  the  amount  of  the  taxation  (e); 
and  if  a  trustee  as  defendant  be  ordered  to  pay  the  plaintiffs 
costs,  he  will,  unless  he  has  forfeited  his  right  by  some  miscon- 
duct, be  entitled  as  letween  him  and  his  cestui  que  trust  to  be 
reimbursed  the  costs  which  he  has  paid,  and  also  those  which  he 
has  himself  incurred  (/).  The  fact  of  a  trustee  having  been 
unsuccessful  in  litigation,  either  as  plaintiff  or  defendant,  will 
not  in  the  absence  of  misconduct  disentitle  him  to  be  reimbursed 
his  costs  (g),  but  a  trustee  will  have  no  claim  to  reimbursement 
out  of  the  trust  fund,  where  the  legal  proceedings  were  occasioned 
by  his  own  negligence  in  the  first  instance  {h) ;  or  were  im- 
properly instituted  by  himself  (i) ;  and  a  trustee  will  not  be 
allowed,  without  question,  whatever  sums  by  way  of  costs  he 
may  have  paid  his  solicitor ;  for  the  bill,  as  between  trustee  and 
cestui  que  trust,  though  not  submitted  to  a  regular  taxation 
(which  is  between  solicitor  and  client),  will  be  moderated  by  the 
Court  by  a  deduction  of  such  charges  as  may  appear  irregular 
and  excessive  {j ) ;  and  the  trustee  will  not  be  allowed  interest  on 


Ua)  Ue  Earl  de  la  Wart's  Estates, 
16  Ch.  D.  587  ;  51  L.  J.  N.S.  Cli.  407  ; 
Be  Lord.  Rivers'  Estate,  16  Ch.  D.  588,  n. 
And  see  45  &  46  Vict.  c.  38,  s.  36.] 

[(6)  Hamilton  v.  Tighe,  (1898)  1  I. 
R.  123  ;  and  see  How  v.  Winterton, 
W.N.  (1902)  230,  where  a  subscription 
to  a  voluntary  school,  with  a  view  to 
avoiding  the  increased  expense  of  a 
board  school,  was  allowed.] 

[(c)  S.e  Davis,  57  L.  J.  N.S.  Ch.  3  ; 
57  L.  T.  N.S.  755.] 

[(d)  Sect.  43.] 

(e)  Aniand  v.  Bradhurne,  2  Ch.  Ca. 
138 ;    Bamsden  v.   Langley,   2  Vern. 


536 ;  and  see.  Fearns  v.  Young,  10 
Ves.  184. 

(/)  Lovat  v.  Eraser,  1  L.  E.  H.  L. 
Sc.  37,  per  Lord  Kingsdown. 

(g)  Courtney  v.  Burnley,  6  Ir.  R. 
Eq.  99. 

(h)  Gaffrey  v.  Darly,  6  Ves.  497  ; 
Courtney  v.  Burnley,  6  Ir.  R.  Eq^.  99. 

(i)  Peers  v.  Ceeley,  15  Beav.  209  ; 
Leedhavi  v.  Chawner,  4  K.  &  J.  458. 

{j )  Johnson  v.  Telford,  3  Russ.  477  ; 
Allen  V.  Jarvis,  4  L.  R.  Ch.  App.  616  ; 
[and  see  Brown  v.  Burdett,  40  Ch.  D. 
(CA.)  244,  254  ;  Be  Scowhy,  (1897) 
1  Ch.  (C.  A.)  741].    As  to  the  right  of 
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the  costs,  though  at  the  time  he  paid   them   he   had   no  trust 
moneys  in  his  hands  (a). 

[7.  Where  a  bill  was  filed  to  set  aside  a  decree  for  a  compromise  [Costs  of  trustee 
on  the  ground  of  personal  fraud  in  one  of  the  trustees  in  obtain-  oonducUn  the 
ing  the  decree,  but  the  charge  of  fraud  was  disproved,  and  the  trust.] 
bill  dismissed  with  costs  to  be  paid  by  the  next  friend  of  the 
plaintiff,  who,  however,  was  unable  to  pay  them,  it  was  held  that 
the  trustee  was  entitled  to  have  his  costs  discharged  out  of  the 
trust  estate,  for  the  defence  was  by  him,  not  on  his  own  behalf, 
but  for  the  benefit  of  the  trust  estate,  and  his  right  was  not 
affected  by  the  fact  that  his  character  was  incidentally  cleared 
in  the  suit  (b).  And  this  decision  has  been  referred  to  as  a 
very  strong  illustration  of  the  general  rule  that  a  trustee  is 
entitled  in  an  ordinary  case  to  recover  out  of  the  trust  estate,  as 
costs,  charges,  and  expenses  properly  incurred,  all  his  costs  of  an 
action  which  he  has  properly  defended,  and  as  showing  that 
where  a  tenant  for  life  has  properly  defended  an  action  to  restrain 
him  from  exercising  his  powers  under  the  Settled  Land  Act,  the 
difference  between  solicitor  and  client  and  party  and  party  costs 
may  be  treated  as  charges  and  expenses  incidental  to  the  exercise  of 
the  power  (c).  But  in  view  of  the  ease  and  comparatively  small 
expense  with  which  a  trustee  can,  under  the  present  procedure^ 
obtain  the  opinion  of  the  Court  as  to  the  propriety  of  defending 
an  action,  he  should,  in  all  cases  of  doubt,  adopt  that  course,  and  if, 
acting  on  a  doubtful  opinion  of  counsel,  he  defends  an  action 

the  cestui  que  trust  to  obtain  a  taxa-  is  a  question  outside  the  scope  of  such 

tion,  as  against  the  solicitor,  see  Be  a  taxation]. 

Drake,   22   Beav.    438  ;    Re    Dichson,  (a)  Gordon  v.   Trail,  8  Price,  416. 

3  Jiir.  N.S.  29,  and  oases  there  cited  ;  But  if  he  pays  off  a  debt  carrying  in- 

Be  Dawson,  28  Beav.  605  ;  Be  Press,  terest,  he  stands  in  the  place  of  the 

35  Beav.  34  ;  Be  Brown,  4  L.  R.  Bq.  creditor  in  respect  of  interest ;    Be 

464,  in  which  it  was  held,  that  the  Beulah  Parh  Estate,  15  L.  E,.  Eq.  43 ; 

costs  are  to    be    taxed    as  between  Finch  v.  Pescott,  17  L.  B..  Eq.  554. 

solicitor  and  client ;  but  that  if  not  [(5)  Walters  v.  Woodbridge,  7  Ch.  D. 

proper  having  regard  to  the  nature  (C.  A.)  504  ;  but  see  Hosegood  v.  Pedler, 

of    the    trust,    tney     can    only    be  66  L.  J.  Q.  B.  18,  where  an  executor 

recovered  from  the  trustee  personally,  who  separately   defended  an  unsuc- 

and  are  not  chargeable  as  between  cessful  action  brought  against  him 

the  solicitor  and  the  cestui  que  trust ;  and  the  residuary  legatees,  was  held 

[Be  Wellhorne,  {1901)1  Ch.(C. A.)  312,  by    Charles,  J.,    not  to  be   entitled 

holding  that  the  discretion  given  to  to  be  indemnified  by  them,  as  the 

theCourtbysection39of  the  Solicitors  outlay,    being    to     protect     himself 

Act,  1843,  is  limited  by  the  proviso  in  against  a  charge   of  devastavit,  was 

section  41,  so  that  the  application  by  not  in  the   strict  line   of  his  duty 

the  cestui  que  trust  for  taxation  must  towards  his  cestuis  que  trust ;  and  see 

be  made  within  twelve  months  after  Be  Dunn,  (1904)  1  Ch.  648.] 

payment:  iJeMZes,  (1903)  2  Ch.  518,  [(c)  Be  Llewellin,   37  Ch.   D.  317, 

holding  that  the  ultimate  incidence  327,  per  Stirling,   J.,   and  see  ante, 

of  the  costs  amongst  the  beneficiaries  p.  685.] 
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defence    to    which    is    hopeless,    he    will   not    be    allowed    his 
costs  (a).] 
Allowance  for  8.  Even  a  specific  remuneration  given  by  the  testator  to  his 

remuneration  for  trustees  for  their  Services  in  the  trust  is  no  reason  for  excluding 
trouble.  them   from  the  usual   allowance   for  expenses.     A   testator  be- 

queathed to  his  acting  trustees  for  the  time  being  the  yearly  sum 
of  five  guineas  apiece  for  the  care  and  trouble  they  might  have 
in  the  execution  of  the  trust.  The  testator's  estates  consisted  in 
part  of  about  fifty  houses  in  London,  thirty-four  of  which  were 
let  to  weekly  tenants.  The  trustees  employed  a  person  to  collect 
the  rents,  and  Sir  John  Leach  said :  "  The  annuity  was  given  to 
them  as  a  recompense  for  the  care  and  trouble  which  would 
attend  the  due  execution  of  the  office ;  and  if  it  was  consistent 
with  the  due  execution  of  the  office  to  employ  a  collector,  they 
were  entitled  to  the  annuity.  A  provident  owner  might  well 
employ  a  collector  in  such  a  case,  and  the  labour  of  such  a  collec- 
tion could  not  be  imposed  on  the  trustee"  (b).  [But  where 
annuities  were  expressly  given  to  trustees  for  "  their  services  and 
collecting  of  rents"  it  was  held  that  they  could  not  claim  the 
annuities  in  addition  to  a  commission  of  greater  amount  allowed 
to  a  collector  of  rents  (c).] 

9.  A  regular  account  of  the  expenses  should  invariably  be  kept ; 
but  where  this  has  not  been  done,  the  Court  has  ordered  a  reason- 
able allowance  to  be  made  in  the  gross,  at  the  same  time  taking 
care  that  the  remissness  and  negligence  of  the  trustee  in  not  having 
kept  any  account  should  not  meet  with  any  encouragement.  Thus 
in  Hethersell  v.  Hales  (d),  the  trustee  put  in  a  general  claim  for 
2500^.,  apparently  an  average  estimate  of  the  expenses  he  had 
incurred  in  the  trust.  "  The  Court,"  says  the  reporter,  "  took  some 
time  to  deliberate  what  was  fit  to  be  allowed  in  a  matter  of  this 
nature ;  and  having  considered  that  the  trustee  was  a  friend  to 
the  family,  and  undertook  the  trust  at  their  great  importunity, 
and  that  he  had  incurred  the  charge  of  surveying  the  whole  estate, 
selling  and  letting  the  same,  looking  after  tenants,  adjusting  their 
accounts,  calling  in  their  rents,  returning  moneys  to  creditors,  and 
treating  with  them  and  stating  their  debts,  and  procuring  and 
1  Ch.  (C.A.) 


[(a)  Be  Beddoe,  (1893) 
547.] 

(6)  Wilkinson  v.  Willdnson,  2  S.  & 
S.  237  ;  and  see  Webh  v.  Earl  of 
Shaftesbury,  7  Ves.  480  ;  Fountaine  v. 
Pellet,  1  Ves.  jun.  337  ;  [and  that  an 
annual  payment  to  trustees  for  their 
trouble  in  carrying  on  the  testator's 
business  after  his   death  is  liable  to 


legacy  duty,  see  Be  Thorley,  (1891) 
2  Ch.'  (C.A.)  613  ;  so  also  the  benefit 
of  a  clause  entitling  a  solicitor  trustee 
to  charge  profit  costs  ;  see  Be  White, 
(1898)  1  Ch.  297  ;  (1898)  2  Ch.  (C.A.) 
217]. 

[(c)  Be  Muffet,  .56  L.  J.  Ch.  600  ; 
56  L.  T.  N.S."671.] 

(d)  2  Ch.  Rep.  158. 
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agreeing  with  purchasers,  and  for  law  charges,  and  for  keeping 
servants  and  horses,  and  employing  others  in  journeys  to  London 
and  elsewhere,  and  his  care  there  lying  from  home  a  long  time, 
the  Court  was  of  opinion  that  the  trustee  might  well  deserve  the 
whole  2500^.,  yet  would  not  allow  but  2000?.,  which  the  trustee 
was  to  have." 

10.  As  it  is  a  rule  that  the  cestui  que  trust  ought  to  save  the  Extraordinary 
trustee  harmless  from  all  damages  relating  to  the  trust,  so  within  °"  *^" 
the  reason  of  the  rule,  where  the  trustee  has  honestly  and  fairly, 
without  any  possibility  of  being  a  gainer,  laid  down  money  by 
which  the  cestui  que  trust  is  discharged  from  a  loss,  or  from  a 
plain  and  great  hazard  of  it,  the  trustee  ought  to  be  repaid  (a). 
So  where  a  trustee  employed  a  bailiff  to  fell  sotne  trees,  and  the 
woodcutter  allowed  a  bough  to  fall  on  a  passer-by,  who  was 
injured,  and  recovered  damages  from  the  trustee,  it  was  held  that 
as  the  trustee  had  meant  well,  had  acted  with  due  diligence,  and 
had  employed  a  proper  agent  to  do  an  act  which  was  within  the 
sphere  of  the  trustee's  duty,  and  the  agent  made  a  mistake,  the 
trustee  was  entitled  to  charge  the  damages  on  the  trust  estate  (&). 

[Where  a  trustee,  in  the  reasonable  management  and  working 
of  his  testator's  colliery  business,  let  down  the  surface  of  the  land 
and  injured  the  buildings  of  an  adjoining  owner,  it  was  held  that 
the  trustee  was  entitled  to  be  indemnified  out  of  the  assets,  and 
that  the  adjoining  owner  was  entitled  to  stand  in  the  place  of  the 
trustee,  and  to  have  the  benefit  of  this  right  to  indemnity  so  as 
to  obtain  payment,  directly  out  of  the  testator's  estate,  of  damages 
and  costs  recovered  by  him  (c). 

11.  If  a  trustee  is  authorised  to  carry  on  a  business,  and  to  [Expenses  of 
employ  certain  specific  property  for  that  purpose,  the  creditors  ^"g^^'"^  V^  '^ 
of  the  business  have  a  right  to  the  benefit  of  indemnity  and  lien 
which  the  trustee  has  against  the  property  devoted  to  the  busi- 
ness ;  but  this  right  is  subject  to  any  equities  subsisting  between 
the  trustee  and  the  cestui  que  trust  of  the  specific  property ;  and 

(a)  Balsh  v.  Hyham,  2.  P.  W.  455,  money,  an  additional  yearly  premium 

per  Lord  King ;    and   see  Attorney-  in  order  to  make  the  policy  participat- 

General  v.  Mayor  of  Norwich,  2  M.  &  ing  ;  and  Be  Hope,  W.N.  (1900)  76, 

Cr.  424;  Attorney-General  v.  Pearson,  where  trustees  wereheld  entitled  to  re- 

2  OoU.   581  ;  Quarrell  v.  Beekford,  1  tain  out  of  income  the  loss  occasioned 

Mad.  282  ;  Sandon  v.  Hooper,  6  Beav.  to  the  trust  estate  by  the  carelessness 

246  ;    Bright  v.   North,  2   Ph.   216  ;  of  the  tenant  for  life  in  allowing  heir- 

James  v.  May,  6  L.  K.  H.  L.  328  ;  [see  looms  left  in  his  possession  to  be  dis- 

Re  BagnaU's  Trusts,  (1901)  1  I.  E.  255,  trained    upon    by  his  landlord    for 

where  profits  or  bonus  on  a  policy,  arrears  of  rent], 

effected  to  secure  repayment  of  money  (6)  Bennett  v.   Wyndham,  4  De  G. 

to  a  trust  fund,  were  held  to  belong  F.  &  J.  259. 

to  a  trustee  who  paid,  out  of  his  own  [(e)  Be  Baybould,  (1900)  1  Ch.  199.] 
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where  the  trustee  is  in  default,  and  is  not  entitled  to  indemnity 
except  upon  the  terms  of  making  good  the  default,  the  creditors 
will  have  no  right  to  indemnity  except  upon  the  same  terms  (a). 
But  where  the  trustee  for  sale  of  a  business  carries  on  the  busi- 
ness without  authority  for  the  benefit  of  the  cestuis  que  trust, 
and  incurs  liabilities  to  tradesmen  in  so  doing,  there  is  no  right 
in  the  creditors  to  come  against  the  trust  estate,  but  they  must 
look  to  the  trustee  personally  (6). 

In  a  case  in  Ireland  it  was  held  premature  for  creditors  of  the 
business  to  apply  for  leave  to  attend  proceedings  in  an  action  for 
the  administration  of  the  testator's  estate,  until  on  further  con- 
sideration the  executors  were  proved  not  to  be  in  default,  as  in  that 
case  alone  would  the  creditors  be  entitled  to  stand  in  the  place  of 
the  executors  in  their  right  to  indemnity  against  the  estate  (c). 

Where  a  business  is  carried  on  by  trustees,  a  trustee  who  has 
a  clear  account  is  entitled  to  indemnity  independently  of  any 
default  or  breach  of  trust  on  the  part  of  another  trustee,  and 
therefore  the  right  of  the  creditors  to  payment  by  virtue  of  the 
trustees'  right  of  indemnity  is  not  precluded  by  the  fact  that  one 
of  the  trustees  has  been  found  a  defaulter  {d). 

Where  the  business  is  carried  on  in  accordance  with  a  general 
direction  empowering  the  executors  to  continue  it,  and  to  employ 
any  part  of  the  general  estate  therein,  and  with  the  assent  of  the 
testator's  creditors,  in  their  interest  as  well  as  in  that  of  the  bene- 
ficiaries, the  executors  will  be  entitled,  in  priority  to  the  claims 
of  the  testator's  creditors,  to  be  indemnified  out  of  the  general 
estate  against  liabilities  properly  incurred,  and  the  indemnity 
will  not  be  limited  to  the  portion  of  the  assets  which  has  come 
into  existence  since  the  testator's  death  (e).] 

[(a)  Re  Johnson,  15  Ch.  D.  548  ;  Ex  far  as  the  assets  so  appropriated  are 

parte  Garland,  10  Ves.  110  ;  Be  Sum-  concerned,  -per  Selborne,  L.C.,  Strick- 

ner,  W.  N.  1884,  p.  121 ;  Gallagher  v.  land  v.  Synionds,  26  Ch.  D.  (C.A.)  248  ; 

Ferris,  7  L.  R.  Ir.   489  ;  Be  Bhmdell,  and  see  Boylan  v.  Fay,  8  L.  R.  Ir.  374.] 

44    Oh.    D.    (C.A.)    1,    11.      These  [(b)  Strickland  v.  Symons,  22  Ch.  B. 

authorities  proceed  on  this  principle,  666 ;  affirmed  26  Ch.  D.(C.A.)  245 ;  and 

that  where  a  particular  part  of  a  trust  see  Be  Evans,  34  Ch.  D.  (C.A.)  597  ; 

estate  is  specifically  dedicated  to  a  Be  Gorton,  40  Ch.  D.  (C.A.)  536,  543  ; 

particular    purpose    which    involves  inf.,note{e)  iJenningsv.MatlierjllQOl) 

trade  debts  and  liabilities,  it  is  a  trust  1  K.  B.  108  ;  (1902)  1  K.  B.  (C.A.)  1.] 

to  use  it  for  that  particular  purpose,  [(c)  Be  Morris,  23  L.  R.  Ir.  333.] 

and   the  trustee,   though  personally  [(d)   Be  Frith,  (1902)  1   Ch.  342  ; 

liable  for  the  debts  which  he  con-  but  see  M'Aloon  v.  M^Aloon,  (1900) 

tracts  in  the  course  of  the  business,  1  I.  R.  367,  referring  to  Be  Morris, 

has   a  right   to   be  paid  out  of   the  23  L.  R.  Ir.  333.] 

specific  assets   appropriated  for  that  [(e)  Dowse  v.  Gorton,  (1891)  A.  C. 

purpose,  and  the  trade  creditors  are  190,  varying  the  decision  of  the  Court 

not  to  be  disappointed  of  payment  so  of  Appeal  (see  Be  Gorton,  40  Ch.  D. 
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12.  The  expenses  incurred  by  a  trustee  in  the  execution  of  his  Expenses  a  Hen 
of&ce  are  treated  by  the  Court  as  a  first  charge  or  lien  upon  the  eatate. 
estate,  and  the  cestui  que  trust  or  his  assign  cannot  compel  a  con- 
veyance in  equity  without  a  previous  satisfaction  of  the  trustee's 
just  demands  (a) ;  and  in  a  suit  for  the  administration  of  the  fund 
in  respect  of  which  the  expenses  have  been  incurred,  the  lien  of 
the  trustee  will  be  paid  even  before  the  costs  of  suit  (h)  ;  [and  in 
priority  to  a  charging  order,  obtained  under  the  Solicitors  Act,  1860, 
(23  &  24  Vict.  c.  127),  sect.  28,  by  the  solicitors  of  the  beneficiaries, 
plaintiffs  in  the  action,  in  respect  of  property  recovered  and  pre- 
served (c).  And  the  expenses  are  a  first  charge  upon  the  income 
as  well  as  upon  the  corpus  of  the  estate,  and  the  trustees  have 
therefore  the  right  to  retain  their  expenses  out  of  the  income  until 
provision  can  be  made  for  raising  them  out  of  the  corpus  {d)\ 
The  trustee  of  a  void  trust  deed  cannot  ■  charge  his  expenses  as 
against  persons  who  establish  the  invalidity  of  the  deed  (e),  though 
he  will  be  allowed  for  improvements  (/).  [Where,  however,  a 
settlement  was  set  aside  so  far  as  it  limited  to  the  settlor  a  life 
interest  enduring  after  his  own  bankruptcy,  the  trustees,  who  had 
acted  properly,  were  allowed  to  retain  their  costs  out  of  arrears  of 
income  (^) ;  and  where  a  voluntary  settlement  was  set  aside,  at  the 
instance  of  the  settlor,  on  the  ground  of  improvidence  and  having 
regard  to  her  youth,  the  trustees,  in  the  absence  of  any  evidence 

(O.A.)  536),  limiting  the  indemnity  in  justify  the  erroneous  inference  which 
the  manner  indicated ;  and  see  Re  has  been  drawn  from  it,  that  a 
Brooke,  (1894)  2  Ch.  600 ;  Hodges  v.  trustee  gives  credit  for  the  expenses, 
Hodges,  (1899)  1  I.  R.  480.  So  far  as  not  to  the  estate,  but  to  the  person  of 
creditors  are  concerned,  the  existence  the  cestui  que  trust,  and  that  the 
of  the  direction  in  the  will,  which  is  assignee  of  the  latter  is  not  liable  for 
in  no  way  binding  on  them,  seems  the  trustee's  expenses  incurred  in  the 
to  be  material  only  as  evidence  tend-  time  of  the  assignor, 
ing  to  show  assent  on  their  part.  The  (6)  See  Morison  v.  Morison,  7  De 
right  will  not  be  extended  to  creditors  G.  M.  &  G.  226  ;  Re  Exhall  Coal  Corn- 
in  respect  of  goods  supplied  after  a  pany,  35  Beav.  449  ;  [and  see  Moore 
decree  for  administration  not  authoris-  v.  McGlyn,  (1904)  1  I.  R.  334.] 
ing  the  continuance  of  the  business  ;  [(c)  Re  Turner,  (1907)  2  Oh.  (O.A.) 
M'Aloon  V.  M'Aloon,  (1900)  1  I.  R.  126,  539  (notwithstanding  that  in  the 
367.]  result  the  property  became  worthless 
{a)  See  Ex  parte  James,  1  D.'  &  0.  and  the  action  therefore  disastrous).] 
272  ;  Hill  v.  Magan,  2  Moll.  460  ;  [{d)  Stott  v.  Milne,  25  Ch.  D.  (C.A.) 
Re  Norwich  Yarn  Gompany,  22  Beav.  710.] 

143;  Ex  parte  Chippendale,  4  De  G.M.  (e)    Smith  v.  Dresser,  I   L.   R.   Eq. 

&  G.  19  ;  Re  Exliall  Goal  Gompany,  35  651  ;  35  Beav.  378  ;  [and  see  Exparte 

Beav.  449  ;    Oliver  v.  Osborn,  W.  N.  Russell,  19  Ch.  D.  (O.A.)  588,  602  ; 

1867,  p.  245 ;  Re  Layton's  Policy,  W.  N.  Button  v.  Thompson,  23  Ch.  D.  (O.A.) 

1873,  p.  49 ;  Brown,  P.  0.  266 ;  and  278]. 

Trott  V.  Dawson,  1  P.  W.  780,  more  (/)  Woods  v.  Axion,  W.  N.  1866, 

fully  referred  to  in  the  8th  edition  p.  207. 

of  this  work,  p.  639,  note  (c),  where  [(g)  Merry  v.  Pownall,  (1898)  1  Oh. 

it  is  shown  that  the  case  does  not  306.] 
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[Enforcing  right 
to  indemnity.  ] 


Advance  by 
cestui  que  trust. 


Lien  does  not 
extend  to  the 
trustees'  agents. 


of  improper  motive,  were  allowed  their  costs,  charges,  and  expenses 
properly  incurred  (a) ;  and  where  a  settlement  originally  valid,  is 
afterwards  avoided  under  sect.  47  of  the  Bankruptcy  Act,  1883,  the 
trustees  are  entitled  to  their  costs  of  an  action  unsuccessfully 
brought  to  set  aside  the  settlement  (&).]  There  will  be  no  lien  for 
expenses  incurred  by  trustees  in  respect  of  an  act  done  in  excess  of 
their  powers,  and  therefore  in  breach  of  their  duty  (c).  And  the 
Court  has  refused  to  give  effect  to  a  trustee's  lien  by  a  foreclosure 
decree,  or  a  sale,  which  would  be  the  destruction  of  the  trust 
itself ;  but  the  Court  has  gone  as  far  as  it  could  by  delivering 
the  deeds  into  his  custody  and  prohibiting  any  disposition  of  the 
property  without  previous  discharge  of  the  trustee's  lien  (d). 

[13.  Where  a  trustee  has  a  right  of  indemnity  out  of  the  trust 
estate,  he  may  at  any  time  come  to  the  Court  to  enforce  it,  and  is 
under  no  obligation  to  wait  until  the  trust  estate  has  been  turned 
into  money  under  the  trust  (e).] 

14.  If  trustees  have  to  raise  a  certain  sum  which  is  properly 
chargeable  on  the  corpus,  and  a  ceshd  que  trust,  at  the  request  of 
the  trustees,  advances  money  for  the  purpose,  the  cestui  que  trust 
stands  in  the  place  of  the  trustees  and  has  a  lien  on  the  corpus 
for  the  amount  (/). 

15.  Although  the  trustees  themselves  are  creditors  upon  the 
trust  fund  for  the  amount  of  their  expenses,  the  persons  who  are 
employed  by  them  as  solicitors,  surveyors,  &c.,  have  no  such  lien, 
[as  they  are  the  solicitors,  &c.,  of  the  trustees  personally,  and  not 
of  the  trust  estate  (^)].  And  the  law  is  so  settled,  notwith- 
standing an  express  declaration  by  the  settlor  that  the  trustees 
shall  in  the  first  place  pay  the  expenses  of  the  trust,  and  though 
the  trustees  themselves  be  charged  to  be  insolvent.  In  every 
deed  is  implied  a  direction  to  pay  the  costs  and  expenses,  and 
expressio  eorum  qum  tacite  insunt  nihil  operatur.  It  would  be 
a  mischievous  principle  to  hold,  that  every  person  with  whom 


[(a)  Everitt  v.  Evertit,  10  L.  R.  Eq. 
405  ;  and  see  James  v.  Gouchman,  29 
Ch.  D.  212,  217.] 

1(b)  Be  Holden,  20  Q.  B.  D.  4.3  ;  and 
see  Re  Garter  and  Kenderdine,  (1897) 
1  Ch.  (C.A.)  776,  782.] 

(c)  Leedham  v.  Ghawner,  4  K.  c&  J. 
458,  in  which  case  the  Court  held  that 
there  was  no  lien  even  as  against  a 
cestui  que  trust  who  knew  and  approved 
of  the  proceedings,  but  otherwise  re- 
mained passive.  And  see  post,  p. 
800. 

{d)  Darke  v.   Williamson,  25  Beav. 


622  ;  [and  see  Bowman  v.  Hill,  (1907) 
1  I.  R.  451]. 

[(e)  Be  Pumfrey,  22  Ch.  D.  255, 
262  ;  and  see  post,  pp.  799,  800.] 

(/)  Todd  V.  Moorhouse,  19  L.  R.  Eq. 
69  ;  Be  Layton's  Policy,  W.  N.  1873, 
p.  49  ;  and  see  Glach  v.  Holland,  19 
Beav.  262. 

[ig)  Staniar  v.  Evans,  34  Ch.  D. 
470  ;  and  that  a  trustee  or  executor 
may  retain  a  solicitor  upon  the  terms 
that  he  is  to  look  only  to  the  estate 
for  repayment,  see  Blyth  v.  Fladgate, 
(1891)  1  Ch.  337,  359.] 
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the  trustees  had  incurred  a  just  and  fair  demand  might  sue  the 
trustees,  and  come  for  an  account  of  the  whole  administration  (a). 

16.  But  a  solicitor  in  accounting  for  his  receipts  to  the  trustees  ^'scms  if  there  be  a 
may  set  off  his  costs  (&).  And  a  positive  direction  to  the  trustees  t" employ ™par-" 
to  employ  a  particular  person  as  auditor  or  receiver,  and  allow  ticukr  agent. 
him  a  proper  salary,  will  constitute  a  trust  in  his  favour,  and,  of 
course,  give  him  a  claim  against  the  trust  fund  (c).  But  if  a 
testator  merely  recommend  or  express  a  desire  that  his  trustees 
should  employ  him  as  receiver,  the  question  is,  whether  the  words 
used  amount  to  a  trust,  or  only  to  an  expression  of  opinion  and 
advice :  and  to  discover  the  meaning,  the  Court  examines  the 
provisions  of  the  will,  and  if  it  finds  that  to  consider  the  words 
as  a  trust  would  be  inconsistent  with  the  general  character  of 
the  will,  which  assumes  that  the  administration  of  the  estate  is 
to  be  unfettered  by  such  a  trust,  the  Court  comes  to  the  con- 
clusion that  the  words  were  meant  only  by  way  of  suggestion  (d). 
[And  where  a  will  contained  a  direction  that  "the  testator's 
solicitor  should  be  the  solicitor  to  his  estate  and  to  his  trustees 
in  the  management  and  carrying  out  the  provisions  of  his  will," 
it  was  held  that  no  trust  or  duty  was  imposed  on  the  trustees 
to  continue  the  testator's  solicitor  as  their  solicitor  («). 

17.  Where  after  the  death  of  an  administratrix  her  solicitor,  [Costs  incurred 

.-  ii        •      i.        i.-  £  1    i-  J  i.1,       J  1  while  there  was 

acting  upon  the  instruction  or  a  relative  of  the  deceased  person  ^^  personal 
whose  estate  was  being  administered,  continued  to  do  work  for  representative.] 
the  benefit  of  the  estate,  and  the  person  who  afterwards  took 
out  administration  declined  to  pay  the  costs  incurred  during  the 
period  while  there  was  no  legal  personal  representative,  it  was 
held  that  there  was  no  obligation  upon  him  to  do  so  (/).] 

18.  The  agent  of  a  trustee  is  accountable   to   the   employer  Trustee's  agents 
only,  the  trustee,  and  not  to  the  cestui  que  trust  (g) ;  and  an  action  ^"^^e  cestuis 
by  a  cestui  que  tr^ist  against  the  trustee  and  his  solicitor,  alleging  q-^e  irust. 
improper  payments  out  of  the  trust  fund  by  the  trustee  to  the 

(a)  Worrall  v.   Harford,  8  Ves.  4,  Plunk.  559  ;  Finden  v.  Stephens,  2  Ph. 

see  8 ;  Hall  v.  Laver,  1  Hare,  571  ;  142  ;  Knott  v.  Gottee,  2  Ph.  192. 

Feoffees  of  Heriot's  Hospital  v.  Eoss,  Ue)  Foster  v.  Elsley,  19  Oh.  D.  518.] 

12  01.  &  Fin.  507  ;  Francis  v.  Francis,  [(/)  Be  Watson,  18  Q.  B.  D.  116  ; 

5  De  G.  M.  &  G.  108 ;  [and  see  Staniar  19  Q.  B.  I).  (C.A.)  235.] 

V.  Evans,  34  Oh.  D.  470].  (g)  Myler  v.  Fitzpatrick,  6  Mod.  360, 

(6)  Be  Sadd,  34  Beav.  650.  per  Sir  J.  Leach  ;  Attorney-Oeneral  v. 

(c)  Williams  v.  Corbet,  8  Sim.  349  ;  Earlof  Gliesterfkld,  18  Beav.  596  ;  and 
Hibhert  v.  Hibhert,  3  Mer.  681  ;  Conselt  see  Langford  v.  Mahony,  2  Conn.  & 
V.  Bell,  1  Y.  &  0.  C.  C.  569.  Laws.   317  ;    Lockwood  v.    Abdy,   14 

(d)  Shaw  V.  Lawless,  1  LI.  &  G.  t.  Sim.  441  ;  Keane  v.  Bobarts,  4  Mad. 
Sugd.  154  ;  reversed  1  Dr.  &  Walsh,  350  ;  Archer  v.  Lavender,  9  Jr.  E,  Eq. 
512  ;  5  01.  &  Fin.  129  ;  LI.  &  G.  t.  225,  per  Gur, 
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solicitor,  [cannot  be  maintained  as  against]  the  solicitor  (a).    But 
under  the  special  provisions  of  the  Solicitors  Act,  1843  (&),  cestuis 
que  trust  may,  at  the  discretion  of  the  Court,  obtain  an  order  to 
Agent  whoa  liabla  tax  the  bill   of  the    solicitor  employed  by  the   trustee  (c),  and 
tort.  generally  cestuis  que  trust  may  proceed  against  an  agent  where  he 

has  not  confined  himself  to  the  duties  of  an  agent,  but  by  accept- 
ing a  delegation  of  the  trust  (d),  or  by  fraudulently  mixing  him- 
self up  with  a  breach  of  trust  (e),  has  himself  become  a  trustee 
by  construction  of  law. 
Moneys  in  hands  iQ  Moneys  voted  by  Act  of  Parliament  for  the  public  service, 
State.  are  not  trust  funds  in  the  hands  of  the  Secretaries  of  State  for 

any  particular  individual,  but  for  the  general  purposes  of  the 
office.  The  persons  employed  by  them,  therefore,  have  no  lien 
which  they  can  enforce  in  equity  (/). 

Trust  of  two  20.  If  a  person  be  trustee  of  different  estates  for  the  same  cestuis 

estates.  .  n  ,       . 

que  trust  under  the  same  instrument,  and  he  incurs  expenses  on 

account  of  one  estate  in  respect  of  which  he  has  no  funds,  it  is 

presumed  that  he  may  apply  to  their  discharge  any  money  which 

has  come  to  his  hands  from  any  other  of  the  estates  (g) ;  but  he 

would  not  be  justified  in  mixing  up  claims  under  one  instrument 

of  trust  with  those    under  another  (h).     [But   where  different 

estates  are  held  under  the  same  instrument  for  different  cestuis 

que  trust,  the  trustee  cannot  reimburse  himself  from  one  estate 

losses    incurred    in    a    bond  fide   administration   of    the    other 

estate  (i).] 


(a)  Maw  V.  Pearson,  28  Beav.  196 
[Re  Spencer,  51  L.  J.  N.S.  Ch.  271 
30  W.  R.  435  ;  45  L.  T.  N.S.  645 


parte  Woodin,  3  Mont.  D.  &  De  G. 
399 ;  Attorney-General  v.  Gorporation 
of  Leicester,  7  Beav.  176  ;  Pannell  v. 


Re  Jackson,  40  Ch.  D.  495].  Hurky,   2   Coll.   241  ;    Bodenham   v. 

(6)  6  &  7  Viet.  c.  73,  s.  39.  Hoskyns,  2  De  G.  M.  &  G.  903 ;  Mor- 

[(c)  Re   Spencer,   uhi  sup.]     As   to  gan  v.  Stephens,  3  GifF.  226 ;   Hardy 

the  circumstances   under  which  the  v.  Galey,  33  Beav.  365  ;   [jBe  Barney, 

Court  will  direct  taxation  at  the  in-  (1892)  2  Ch.  265  ;   Mara  v.  Browne, 

stance  of   a   cestui   que  trust,  see  Re  (1896)  1  Ch.  (C.A.)  199  ;  Midgley  v. 

Drake,  22  Beav.  438  ;   Re  Dickson,  3  Midgley,  (1893)  3  Ch.  (C.A.)  282]. 

Jur.  N.S.  29,  and  cases  there  referred  (/)   Grenville  -  Murray    v.  Earl   of 

to  ;  and  Re  Dawson,  28  Beav.  605  ;  Clarendon,  9  L.  E.  Eq.  11. 

[Re  Jackson,  ubi  sup.]  [(g)  But  see  Re  Munster  Bank,  17 

(d)  Myler  v.  Fitzpatrick,  6  Mad.  L.  JR.  Ir.  341,  and  observations  of  Fitz- 
360  ;  and  see  Pollard  v.  Downes,  1  Eq.  gibbon,  L.  J.,  at  p.  348.  It  would, 
Ca.  Ab.  6  ;  Lee  v.  Sankey,  15  L.  E.  however,  seem  that  in  that  case  the 
Eq.  204  ;  [but  as  to  the  last  case,  see  cestuis  que  trust  were  not  the  same, 
observation  of  Kay,  L.J.,  in  Soar  v.  and  that  the  decision  in  no  way  affects 
Ashwell,  (1893)  2  Q.  B.  (C.A.)  390,403 ;  the  limited  proposition  stated  above.] 
and  see  M'Ardle  v.  Gaughan,  (1903)  1  (h)  Price  v.  Loaden,  21  Beav.  508. 
I.E.  107.]  [(*)  Fraeer  v.  Murdoch,  6  App.  Cas. 

(e)  See  Fyler  v.  Fyler,  3  Beav.  550  ;  855  ;   and  cf.  Be  Johnson,  15  Ch.  D. 
Alleyne  v.  Darcy,  4  Ir.  Ch.  Eep.  199  ;  548.] 

Portlock  v,  Gardner,  1  Hare,  606  ;  Ex 
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21.  If  the  trust  estate  fail,  the  trustee  may  then  institute  pro-  How  expenses 
ceedings  against  the  cesfuis  que  trust  on  whose  behalf  and  at  whose  ^here  no  trust 
request  he  acted,  to  recover  from  him  personally  the  amount  of  the  estate. 
money  expended  (a) ;  and  the  rule  applies  to  the  case  of  a  cestui 
que  trust  under  coverture,  to  the  extent  of  any  property  settled 
to    her    separate    use,  and    where    her  anticipation    is   not  re- 
strained (&) ;    and,  generally,  trustees  acting  with  the  sanction 
of  their  cestuis  que  trust,  and  not  exceeding  their  powers,  may 
call  upon  their  cestuis  que  trust  personally  to  reimburse  them  [Right  to  in- 
any  necessary  outlay  (c).     [This  right  arises  wherever  the  relation  ceM  que  trust 
of  trustee  and  cestuA  que  trust  is  established  (d),  unless  precluded  by  personally.] 
the  nature  of  the  transaction  («),  and  is  independent  of  any  request 
from  the  cestui  que  trust  to  incur  the  liability  (/) ;  thus,  the  legal 
owner  of   shares,  being   made  to   pay   calls,  has  a  right  to  be 
indemnified  by  the  equitable  owner  of  the  shares  for  the  time 
being  (g)'i\    and  it  has   been  held  that  a  trustee  who,  in  that 
character,  had  incurred  a  legal  liability,  might   call  upon   the 
cestui  que  trust   in   equity    to    give    an    indemnity   against  the 
liability   before   any  actual  loss  had  accrued  (A).     [In  a  recent 
case,  where    the    plaintiff    was    holding,   as    a  trustee  for  the 
defendant,  shares  in  a  company  in  liquidation  which  were  not 
fully  paid  up,  but  on  which  no   call  had  been  actually  made. 
Fry,  J.,  refused  relief  by  way  of  indemnity,  and  observed  that 
the  action  was  a  mere  action  quia  timet,  and  that  if  it  could  be 
maintained  it  would  follow  that  every  person  who  had  under- 
taken any  position  of  responsibility  for  another  which  entitled 

(a)  Balsh  v.  Hyham,  2  P.  W.  453 ;  pany,  (1903)  A.C.  (P.O.)  139,  where 

Ex  parte  Watts,  3  De  G.  J.  &  S.  394 .;  the     cestuis     que     trust     were     the 

Be  Southampton  Imperial  Hotel  Com-  members  of  a  club,  and  it  was  held 

poMy,  26  L.  T.  N.S.  384 ;   20  W.  R.  that  trustees  of    a   club  who   have 

435 ;  Jervis  v.  Wolferstan,  18  L.  R.  Eq.  incurred    liability     under     onerous 

18 ;  [and  see  Fraser  v.   Murdoch,  6  covenants     contained     in    a     lease, 

App.  Cas.  855,  872 ;  and  Re  Knott,  accepted  by  them  on  behalf  of  the 

56  L.  J.  Oh.  318  ;  56  L.  T.  N.S.  161  ;  club,  may  be  entitled  to  indemnity 

Hohhs  V.    Wayet,   36    Ch.    D.    256  ;  out  of  property,  of  the  club,  but  are 

Whitaker  v.  Kershaw,  45  Ch.  D.  (C.A.)  not  entitled  to  a  personal  indemnity 

320.]  from  the  members,  unless  there  is  a 

(6)  Butler  v.  Oumpston,  7  L.  R.  Eq.  rule  of  the  club  to  that  effect.] 

16  ;  \_Whitaker  v.  Kershaw,  ubi  sup.^  [(f)  Hardoon  v.  Belilios,  (1901)  A.C. 

(c)  Ex  parte  Chippendale,  4  De  G.  (P.O.)  123.] 

M.  &  G.  19,  see  54 ;  Be  Exhall  Goal  [(g)  Hardoon  v.  Belilios,  sup."] 

Company,  W.   N.    1867,  p.   244;   Ex  (h)  Phene  v.  Gillan,  5  Hare,  1,  see 

parte  Challis,  16  W.  R.  451 ;  17  L.  T.  pp.  9, 13;  [the  indemnity  was  ordered 

N.S.  637  ;   Jamies  v.   May,  6   L.   R.  to  be  given  by  the  recognisance  of  the 

H.  L.  328  ;  and  see  Hemming  v.  Mad-  defendant, see  p.  14 ;]  andsee  BeSouth- 

dick,  9  L.  R.  Eq.  175.  ampton  Imperial  Hotel  Company,  26 

[(d)  Hardoon  v.  Belilios,  (1901)  A.C.  L.  T.  N.S.  384  ;  20  W.  R.  435  ;  [and 

(P.O.)  118.]  iJe  Blundell,  40  Ch.  D.  370,  376]. 

[(e)  Wise  V.  Perpetual  Trustee  Com- 
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Where  trustee 
has  acted  in 
breach  of  duty. 


Funds  out  of 
which  expenses 
payable. 


him  to  indemnity  might  sue  before  the  right  to  indemnity- 
accrued,  and  before  the  damage  had  accrued  which  gave  rise 
to  the  right  to  indemnity  (a).  But  where  the  right  to  indemnity 
was  denied,  it  was  held  that  the  executor  of  the  sole  trustee  of 
shares  in  a  bank  which  was  being  wound  up,  who  had  received 
notice  from  the  liquidator  that  he  would  be  placed  on  the  list 
of  contributories,  was  entitled  to  a  declaration  of  indemnity 
before  he  was  actually  placed  on  the  list  or  any  call  was  made 
against  him  (6).  Where  the  trustee  acts  at  the  instance  of  the 
maker  of  the  trust,  at  any  rate  where  the  maker  of  the  trust  is 
not  also  beneficially  interested  under  the  trust  instrument,  the 
trustee  has  no  right  to  personal  indemnity  from  him,  but  must 
look  exclusively  to  the  trust  funds  to  make  good  his  expenses  or 
losses  (c).] 

22.  But  the  trustee  can  establish  no  claim  to  reimbursement 
either  against  the  cestuis  que  trust  personally,  or  against  the 
trust  estate,  where  he  has  incurred  the  outlay  not  in  the  strict 
line  of  his  duty,  and  without  either  the  request  or  the  implied 
assent  of  the  cestuis  que  trust  (d). 

23.  Questions  occasionally  arise  respecting  the  proper  fund  for 
payment  of  expenses.  In  one  case  (e).  Sir  John  Leach  decided 
that  a  provision  made  in  a  will  for  payment  of  debts  and  funeral 
and  testamentary  expenses  out  of  a  particular  fund,  did  not  make 
that  fund  primarily  liable  for  costs  of  administration.  In  a 
subsequent  case.  Lord  Langdale  arrived  at  a  different  con- 
clusion (/) ;  [and  after  considerable  variation  of  judicial  opinion, 
the  later  cases  have  established  the  rule  that  the  words 
testamentary   expenses    include    the   costs   of   administration   (5')]. 


[(a)  Hughes-Ecdlett  v.  Indian  Mam- 
moth Oold  Mines  Company,  22  Ch.  D. 
561,  564  ;  but  see  Lord  Ranelaugh  v. 
Hayes,  1  Vern.  189 ;  Phen^  v.  Oillan, 
5  Hare,  1  ;  Wooldridge  v.  N orris,  6  L. 
E.  Eq.  410  ;  Hobhs  v.  Wayet,  36  Ch.  D. 
256,  259  ;  Blyih  v.  Fladgate,  (1891)  1 
Ch  337  362 1 

['(6)  Hobbs'v.  Wayet,  36  Ch.  D.  256, 
259  ;  and  see  Re  Blundell,  40  Ch.  D. 
377.] 

[(c)  Fraser  v.  Murdoch,  6  Ajip.  Cas. 
855,  872.] 

id)  Leedham  v.  Ohavmer,  4  K.  &  J. 
458  ;  [Hosegood  v.  Pedler,  66  L.  J.  Q.  B. 
18,  21  ;  Ecclesiastical  Gommissioners  v. 
Pinney,  (1900)  2  Ch.  (C.A.)  736].  In 
Gollinson  v.  Lister,  20  Beav.  368, 
where  the  advances  were  not  proper, 
the    M.E.    said :    "  No    assets  exist 


out  of  -which  the  executor  could 
seek  for  payment,  and,  of  course,  it 
could  not  be  contended  that  the 
plaintiffs  (who  were  the  cestuis 
gue  trust)  were  liable  to  repay  the 
advances." 

(e)  Brown  v.  Groomlridge,  4  Mad. 
495. 

(/)  Wilson  V.  Heaton,  11  Beav.  492, 
[(g)  Miles  v.  Harrison,  9  L.  R.  Ch, 
App.  316  ;  Harloe  v.  Harloe,  20  L.  E, 
Eq.  471  ;  Sharp  v.  Lush,  10  Ch.  D. 
468  ;  Penny  v.  Penny,  11  Ch.  D.  440 
Morrell  v.  Fisher,  4  i)e  G.  &  Sm.  422  ; 
Be  ampman,  71  L.  T.  N.S.  778  ;  Be 
Glemow,  (1900)  2  Ch.  182  ;  but  see 
contra,}  Stringer  v.  Harper,  26  Beav. 
585  ;  Linley  v.  Taylor,  1  Giff.  67  ; 
Webb  V.  De  Beauvoisin,  31  Beav.  573  ; 
Gilbertson  v.  Gilbertson,  34  Beav.  354  ; 
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Where  the  trust  was  for  "payment  of  debts,  funeral  expenses, 
and  the  costs  aiid  charges  of  'proving  and  attending  the  execution 
of  the  will,  and  the  several  trusts  therein  contained"  {a),  [and 
where  the  trust  was  "to  pay  debts  and  executorship  expenses 
and  probate  duty "  (6),]  it  was  held  that  the  words  included 
costs  of  administration.  [Where  the  will  contained  a  gift  of  a 
considerable  sum  for  the  benefit  of  a  class  of  persons,  the  costs 
of  ascertaining  the  members  of  the  class,  except  so  far  as  they 
were  increased  by  incumbrances  on  the  shares,  were  held  to  be 
"testamentary  expenses''  payable  out  of  residue  (c). 

Increased  costs  arising  from  administering  the  real  estate  are,  [Costs  of 
as  a  general  rule,  thrown  upon  the  real  estate  {d) ;  and  where  a  real  estate.] 
testatrix  died  intestate  as  to  her  real  estate,  having  by  her  will 
directed  that  testamentary  expenses  should  be  paid  out  of   her 
personal  estate,  the  costs  of  an  inquiry  as  to  the  heir  at  law  were 
nevertheless  to  be  borne  by  the  realty  (e).] 

24.  Where  a  testator  bequeathed  "  a  leasehold  house  and  all  Exoneration  of 
other  his  personal  property "  to  his  wife,  and  then  devised  his  P^''^"'^*  ^■ 
real  estate  to  be  sold,  the  proceeds  to  be  applied  in  "  payment 
of  funeral  and  testamentary  expenses  and  debts,"  and  the 
"  residue "  to  be  invested,  it  was  held  that  the  funeral  and 
testamentary  expenses  and  debts  were  thrown  upon  the  real 
estate  in  exoneration  of  the  personal  estate,  but  that  the  costs 
of  the  special  case  for  taking  the  opinion  of  the  Court  were 
not    "testamentary    expenses,"    and    therefore    fell    upon    the 

Hill  V.  Challinor,  W.  N.  1867,  p.  139  ;  will  settlement   estate  duty  be  in- 

Lees  V.  Lees,  6  I.  R.  Eq.  259  ;  M'Gor-  eluded  ;  Re  King,  (1904)  1  Ch.  363. 

mick  V.  Patten,  5  I.  E.  Eq.  295  ;  Be  Estate  duty  in  respect  of  property 

Biel's  Estate,  16  L.  B.  Eq.  577.     [In  appointed  in  exercise  of  a  general 

Webb  V.  De  Beauvoisin,  sup.,  where  the  testamentary  power,  is  not  payable 

trust  was   for   "  payment  of    debts,  out  of  that  property,  but  out  of  the 

testamentary  and  other  expenses  and  general  personal  estate  :   Be  Orlebar, 

legacies  under  the  will,"  and  in  Goven-  (1908)  1  Ch.  136  ;  Be  Hadley,  (1909) 

try  V.   Coventry,   2   Dr.   &  Sm.  470,  1  Ch.  (C.A.)  20.] 

where  the  trust  was  "  to  pay  funeral  (a)  Alsop  v.  Bell,  24  Beav.  451,  see 

and  testamentary  and  legal  expenses,"  p.  469. 

it  was  held  that  the  words  included  [(6)  Sliarp  v.  Lush,  10  Ch.  D.  468.] 


costs  of  administration.  In  Be  Olemow, 
sup.,  it  was  held  that  the  expression 


'(c)  Be  Vincent,  (1909)  1  Ch.  810.] 
d)  Patching  V.  Barnett,  (A.D.  1881) 


"  testamentary  expenses"  may  include  51  L.  J.  Ch.  74 ;  see  (1907)  2  Ch.  (C.A.) 

estate    duty  ;    and    that    the    word  154  note.] 

"testamentary"  applies  to  adminis-  [(e)  Be  Belts,  (1907)  2  Ch.  Ii9  :  and 
tration  although  there  is  no  testa-  so  legacies,  so  far  as  they  are  by  the 
ment.  But  estate  duty  payable  will  chargeable  on  the  realty,  must 
in  respect  of  the  real  estate  of  a  bear  their  own  estate  duty,  notwith- 
testator  dying  after  the  Land  standing  a  direction  to  pay  "  testa- 
Transfer  Act,  1897,  will  not  be  in-  mentary  expenses"  out  of  a  mixed 
eluded  in  "  testamentary  expenses  "  :  fund  of  residue;  Be  Spencer  Cooper, 
Be  Sharman,  (1901)  2  Ch.   280,  nor  (1908)  1  Ch.  130.] 

3  E 
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personalty  (a) ;  [but  having  regard  to  the  present  rule,  it  is  con- 
ceived that  this  case  would  not  now  be  followed  on  the  question 
of  costs.  An  intention  to  exonerate  the  personal  estate  must  be 
shown  by  express  words  or  necessary  implication,  and  where  the 
real  estate  is  merely  devised  to  the  trustees  subject  to  the 
payment  of  debts,  the  personalty  is  not  exonerated  (6).] 
Trust  to  pay  25.  A  trust  in  a  will  of  real  and  personal  estate  to  pay  out 

of  a  fund  of  personal  estate  directed  to  be  set  apart,  the  expenses 
of  probate  and  "the  execution  of  the  trusts  of  the  will,"  was 
held  not  to  authorise  the  trustees  to  apply  the  fund  in  payment 
of  any  other  expenses  than  those  which  would  be  payable  by 
the  executors  in  that  character,  and  therefore  not  to  authorise 
the  application  of  the  personal  estate  in  payment  of  the  expenses 
incurred  in  the  execution  of  trusts  declared  of  the  testator's  real 
estate  (c). 

(a)  Gilbertson  v.  Gilhertson,  34  Beav.  sought  to  set  up  a  previous  will,  were 

354  ;  [and  see  Re  Groom,  (1897)  2  Ch.  not  testamentary  expenses).] 

407  ;  and  Be  Prince,  (1898)  2  Ch.  225  [(b)  Be  Banks,  (1905)  1  Ch.  547.] 

(where  it  was  held  that  costs  of  un-  (c)  Lord  Broughami  v.  Lord  Poulett, 

successfully  resisting  the  will  in  a  19  Beav.   119;    and  see  Sanders  v. 

probate   action,   by  a  plaintiff  who  Miller,  25  Beav.  154. 
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CHAPTEK  XXVI 

OF  THE   DISCHARGE   OF   A   TRUSTEE   FROM   OFFICE   AND   THE 
APPOINTMENT   OP   NEW   TRUSTEES 

The  subject  of  the  Offlce  of  Trustee  may  fitly  be  concluded  by  con- 
sidering in  what  manner  he  may  divest  himself  of  that  character. 

The  only  modes  by  which  he  can  accomplish  this  object  are  How  the  trust 
the  following:  First,  He  may  have  the  universal  consent  of  all  ™^y '^®™^™" 
the  parties  interested ;  Secondly,  He  may  retire  by  virtue  of  a 
special  power  contained  in   the  instrument   creating  the  trust, 
[or  a  statutory  power  applicable  to  the  trust;]  or,  Thirdly,  He 
may  obtain  his  release  by  application  to  the  Court. 

First.  By  consent. 

1.  As  no  cestui  que  trust  who  concurs  in  a  breach  of  trust  by  Trustee  may 
the  trustee  can  afterwards  call  him  to  account  for  the  mischievous  ''^''"'^  Y'*i^ 

consent  oi 

consequences   of  the   act,  it  follows  that  where   all  the   cestuis  cestuis  que  trust, 
que  trust,  being  sui  juris,  lend  their  joint  sanction  to  the  trustee's 
dismissal,  they  are  precluded  from  ever  holding  him  responsible 
on  the  ground  of  delegation  of  his  office  (a). 

2.  But  the  trustee  must  first  satisfy  himself  that  all  the  cestuis  ah  must  concur. 
que  trust  are  parties,  for  even  in  the  case  of  a  numerous  body 

of  creditors  the  consent  of  the  majority  is  no  estoppel  as  against 
the  rest  (&). 

3.  And  the  cestuis  que  trust  who  join  must  be  sui  juris,  not  Cestuis  que  trust 
femes  covert  or  infants,  who  have  no  legal  capacity  to  consent.  °°*™*  ■'''"*• 
But  a /erne  covert  is  considered  to  be  sui  juris  as  to  her  separate 

estate  where  there  is  no  restraint  against  anticipation  (c) ;  and 
as  to  real  estate  she  can,  with  the  consent  of  her  husband,  bind 
her  interest  by  an  assurance  under  the  Fines  and  Eecoveries  Act. 

4  If  the  parties   interested  in  the  trust  fund  be  not  all  in  Not  in  existence, 
existence,  as  where  the  limitation  of  the  property  is  to  children 
unborn,  it  is  clear  that,  as  the  trustee  cannot  have  the  sanction 

(a)  WilUmon  v.  Parry,  4  Russ,  276,  (6)  See  ante,  p.  584. 

per  Sir  J.  Leach.  (c)  See  post.  Chap.  XXVIII.  s.  6, 
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[CH.  XXVI. 


of  all  the  parties  interested,  he  cannot  with  safety  be  discharged 
from  the  trust. 


Trustee  may 
retire  under  a 
power. 


Usual  form  of 
the  power. 


Secondly.  A  trustee  may  retire  by  virtue  of  a  special  power 
contained  in  the  original  instrument,  [or  a  statutory  power 
applicable  to  the  trust]. 

1.  The  person  who  creates  the  trust  may  mould  it  in  whatever 
form  he  pleases,  and  may  therefore  provide,  that  on  the  occur- 
rence of  certain  events  and  the  fulfilment  of  certain  conditions, 
the  original  trustee  may  retire,  and  a  new  trustee  be  sub- 
stituted (1). 

2.  The  form  of  power  most  commonly  in  use  has  been,  that  in 
case  the  trustees  appointed  by  the  instrument  of  trust,  or  to 
be  appointed  under  the  power  (a),  or  any  of  them,  shall  "  die  or  be 
abroad  for  twelve  calendar  months,  or  be  desirous  of  being  dis- 
charged from,  or  refuse,  decline,  or  become  incapable  (h)  to  act  in 
the  trusts,"  it  shall  be  lawful  for  the  cestui  que  trust  to  whom 
the  power  may  be  given,  or  (as  the  proviso  is  frequently  worded) 
for  the  surviving  or  continuing  trustee  (c),  or  the  executors  (d) 


(a)  Thebest  modern  forms  contained 
the  additional  words,  "  or  by  the  Court 
of  Chancery  or  other  competent  autho- 
rity," in  order  to  obviate  the  break  in 
the  chain  of  trusteeship  which  would 
otherwise  have  been  occasioned  by  a 
resort  to  the  Court,  but  the  addition 
is  now  unnecessary  [for  that  purpose  ; 
see  the  Trustee  Act,  1893,  (56  &  57 
Vict.  c.  53)  s.  37  ;  but  see  Oecil  v. 
Langdon,  28  Ch.  D.  (C.A.)  1,  where 
the  power  authorised  the  appointment 
of  new  trustees  in  the  place  of  those 
originally  appointed  or  to  be  appointed 
under  tlie  power,  and  the  Court  held 
that  the  power  came  to  an  end  when 
new  trustees  were  appointed  by  the 
Court,  so  that  thenceforth  the  statu- 
tory power  was  alone  available,  and 
that  a  fetter  imposed  on  the  exercise 
of  the  former  power  did  not  affect  the 
latter  ;  and  see  Gradock  v.  Witham, 
W.  N.  (1895)  p.  75]. 


(6)  "  Unfit "  may  be  usefully  added ; 
see  p.  818,  post. 

(c)  The  best  forms  provide  that  a 
refusing  or  retiring  trustee  shall,  if 
willing  to  execute  the  power,  be  deemed 
to  be  a  continuing  trustee.  As  to  the 
object  of  this  addition,  see  p.  824, 
post.  But  it  is  attended  with  this 
inconvenience,  that  if  the  refusing  or 
retiring  trustee  do  not  join,  evidence 
may  be  called  for  that  he  was  not 
willing.  Sometimes  the  power  is  given 
to  the  surviving,  continuing,  or  other 
trustee,  an  addition  which  has  been 
found  useful  in  practice.  See  Lord 
Gamoys  v.  Best,  19  Beav.  414. 

(d)  Better  to  say  "  acting  executors 
or  executor  or  administrators  or  ad- 
ministrator," as  otherwise  if  several 
executors  be  appointed,  and  one  only, 
proves,  it  may  be  objected  (though 
the  objection  may  be  untenable)  that 
the   other  executors    must    actually 


(1)  Every  instrument  where  there  is  a  continuing  trust  of  an  active  character, 
should,  of  course,  until  the  modern  Acts,  have  contained  a  power  of  appointment 
of  new  trustees,  but,  singularly  enough,  Lord  Thurlow  omitted  to  insert  one  in 
his  own  will,  of  which  Lord  Eldon  and  two  others  were  named  trustees.  The 
defect  was  supplied  by  a  private  Act  of  Parliament,  15th  June,  1809  (49  G.  3 
cap.  olxxv.),  by  which  power  was  given  to  the  Court  of  Chancery,  in  case  any 
of  the  three  trustees  "  should  die,  or  be  desirous  of  being  discharged  from,  or 
should  refuse,  or  decline,  or  become  incapable  to  act  in  the  trusts,"  to  appoint 
a  new  trustee  in  a  summary  way  upon  petition. 
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or  administrators  of  the  survivor,  by  deed  or  vyriting,  to  nominate 
some  other  person  to  be  a  trustee ;  and  the  power  then  proceeds 
to  declare  that  the  trust  estate  shall  forthwith  be  vested  jointly 
in  the  persons  who  are  in  future  to  compose  the  body  of  trustees, 
and  that  the  new  or  substituted  trustee  shall,  either  before  or 
after  the  trust  estate  shall  have  been  so  vested,  be  capable  of 
exercising  all  the  same  powers  as  if  he  had  been  originally 
named  in  the  settlement. 

3.  It  often  happens  that  in  a  settlement  there  are  several  sets  Several  sets  of 
of  trustees — a  term  of  99  years,  for  instance,  is  vested  in  A.  and  ™^  ^^^' 

B.,  and  a  term  of  500  years  in  C.  and  D.,  and  there  is  a  limitation 
to  E.  and  F.  for  the  life  of  a  person,  with  powers  of  sale  and 
exchange,  &c.,  and  then  a  power  of  appointment  of  new  trustees 
is  given  to  "  the  surviving  or  continuing  trustees  or  trustee,"  If 
A.  die  who  can  appoint  in  his  place  ?  Is  the  power  in  B.  as  the 
survivor  in  that  particular  trust,  or  in  B.,  C,  D.,  E.,  and  F.  jointly 
as  the  survivors  of  the  trustee  en  masse?  This  doubt  has  occa- 
sionally in  practice  led  to  expense,  which  might  easily  have  been 
avoided  by  a  few  words  in  the  power  declaratory  of  the  intention, 
as  by  limiting  the  power  to  "  the  surviving  or  continuing  trustees 
or  trustee  of  the  class  in  which  any  such  vacancy  or  disqualifica- 
tion shall  occur.'' 

4.  Lord   Cranworth's   Act   (23   &   24    Vict.  c.  145),   provided  Lord  Cranworth's 
against  the  omission  of  a  power  of  appointment  of  new  trustees  in    "^ ' 

any  instrument  of  trust,  and  also  against  defects  in  the  power,  by 
enacting  generally,  by  the  27th  section,  that  "whenever  any 
trustee,  either  original  or  substituted,  and  whether  appointed  by 
the  Court  of  Chancery  or  otherwise,  should  die  or  desire  to  be 
discharged  from,  or  refuse  or  become  unfit  or  incapable  to  act  in 
the  trusts,"  it  should  be  lawful  for  the  person  nominated  for  that 
purpose  by  the  instrument  creating  the  trust,  or  if  there  should  be 
no  such  person,  or  he  should  be  unable  or  unwilling  to  act,  then 
"  for  the  surviving  or  continuing  trustees  or  trustee  for  the  time 
being,  or  the  acting  executor  or  administrator  of  the  last  surviving 
and  continuing  trustee,  or  for  the  last  retiring  trustee,  by  writing, 
to  appoint  any  other  person  or  persons  to  be  a  trustee  or  trustees," 
and  the  Act  gave  the  usual  directions  for  vesting  the  trust 
estate  (a) ;  and  the  following  section  made  the  Act  apply  to 
the  case  of  a  trustee  dying  in  the  testator's   lifetime.     But  it 

renounce  before  the  acting  executor  Parker,  19  Ves.    1  ;   see  post,  p.  817, 

can  exercise  the  power,  see  Wliite  v.  note  (e). 

M'Dermott,  1 1r.  R.  0.  L.  1 ;  Worthing-  (a)  23  &  24  Viet.  c.  145,  s.  27. 

ton  V.  Emns,  1  S.  &  S.  165  ;  GlarTce  v. 
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Two  trustees  in 
place  of  one. 


[Trustee  Act, 
1893.] 


will  be  observed  that  the  Act  did  not  provide  for  the  case  of  a 
trustee  going  abroad,  and  it  cannot  be  safely  assumed  that 
the  word  "refuse"  was  meant  to  include  a  disclaimer  (for  a 
disclaiming  trustee  never  was  a  trustee  {a)  ) ;  and  its  operation 
was,  by  the  34th  section  of  the  Act,  restricted  to  instruments 
inter  vivos  executed  after  the  passing  of  the  Act  (28<A  August, 
1860),  and  to  wills  and  codicils  made,  confirmed,  or  revived  after 
that  date. 

[Where  probate  of  a  will  was  granted  to  one  only  of  three 
executors,  power  to  prove  being  reserved  to  the  other  two,  who 
died  without  taking  probate,  an  appointment  of  new  trustees  by 
the  proving  executor  in  the  lifetime  of  the  other  two,  was  held 
to  be  a  good  appointment  by  an  "acting  executor"  within  the 
section  (6).] 

It  has  been  held  that  the  donee  of  the  power  under  this  Act 
could  appoint  two  trustees  in  the  place  of  an  only  trustee 
appointed  by  the  settlor's  will  (c). 

[5.  The  above  provisions  of  Lord  Cranworth's  Act  were,  how- 
ever, repealed  by  the  Conveyancing  and  Law  of  Property  Act, 
1881  {d),  and  their  place  is  now  supplied  by  sect.  10  of  the  Trustee 
Act,  1893  (e),  which  enacts  that  "  where  a  trustee,  either  original 
or  substituted,  and  whether  appointed  by  a  Court  or  otherwise, 
is  dead,  or  remains  out  of  the  United  Kingdom  for  more  than 
twelve  months,  or  desires  to  be  discharged  from  all  or  any  of  the 
trusts  or  powers  reposed  in  or  conferred  on  him,  or  refuses  or  is 
unfit  to  act  therein,  or  is  incapable  of  acting  therein,  then  the 
person  or  persons  nominated  for  the  purpose  of  appointing  new 
trustees  (/),  by  the  instrument,  if  any,  creating  the  trust,  or  if  there 
is  no  such  person,  or  no  such  person  able  and  willing  to  act  (g). 


(a)  In  Viscountess  D'Adlumar  v. 
Bertrand,  35  Beav.  19,  it  was  assumed 
that  a  disclaiiaing  trustee  was  within 
the  Act,  and  it  was  held  that  an  ap- 
pointment of  a  new  trustee  by  the 
continuing  trustee  under  the  Act  did 
not  take  away  the  general  jurisdiction 
of  the  Court  to  appoint  in  proper  cases 
an  additional  trustee ;  and  see  Ee 
Jackson's  Trusts,  16  W.  E.  572  ;  18 
L.  T.  N.S.  80  ;  and  jjosJ,  p.  816. 

[(6)  Be  Bonclierett,  (1908)  1  Ch.  180.] 

(c)  Re  Breary,  W.  N.  1873,  p.  48. 

[(d)  44  &  45  Vict.  c.  41  ;  and  see  Be 
Lloyd's  Trusts,  57  L.  J.  N.S.  Ch.  246, 
in  which  case  it  was  held  by  North,  J., 
that  where  a  special  Act  incorpor- 
ated s.  27  of  Lord  Cranworth's  Act 


with  a  qualifying  proviso  requiring 
that  every  new  trustee  should  be 
appointed  with  the  sanction  of  the 
Court  of  Chancery,  the  effect  of  the 
repeal  by  the  Act  of  188]  was  to 
repeal  the  proviso.] 

[(e)  56  &  57  Vict.  c.  53,  s.  10,  re- 
placing s.  31  of  44  &  45  Vict.  c.  41.] 

[(/)  The  words  in  the  Act  of  1881 
were  "for  that  purpose,"  but  the 
alteration  appears  to  be  merely  verbal ; 
see  Ee  Wheeler  and  De  Bochow,  (1896) 
1  Ch.  315.] 

[(g)  E.g.,  where  the  power  was 
vested  in  husband  and  wife  who  were 
living  apart  and  were  unable  to  agree : 
Be8heppard'sTrusts,W.'S.  1888,p.  234.] 
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then  the  surviving  or  continuing  trustees  or  trustee  for  the  time 
being,  or  the  personal  representatives  of  the  last  surviving  or 
continuing  trustee,  may,  by  writing,  appoint  another  person  or 
other  persons  to  be  a  trustee  or  trustees  in  the  place  of  the  trustee 
dead,  remaining  out  of  the  United  Kingdom,  desiring  to  be 
discharged,  refusing,  or  being  unfit  or  being  incapable,  as 
aforesaid."  And  the  Act  authorises  an  increase  or  reduction  in 
the  number  of  trustees,  so  that  "  except  where  only  one  trustee 
was  originally  appointed,  a  trustee  shall  not  be  discharged  under 
this  section  from  his  trust,  unless  there  will  be  at  least  two 
trustees  to  perform  the  trust,"  and  provides  for  the  vesting  of  the 
trust  property,  and  makes  the  provisions  of  the  section  relative 
to  a  trustee  who  is  dead  include  the  case  of  a  person  nominated 
trustee  in  a  will,  but  dying  before  the  testator,  and  those  relative 
to  a  continuing  trustee  include  a  refusing  or  retiring  trustee  ; 
and  the  section  applies  to  trusts  created  either  before  or  after  the 
commencement  of  the  Act. 

It  would  seem,  however,  that  the  section  only  authorises  an 
increase  in  the  number  of  trustees  when  an  appointment  is  being 
made  to  supply  a  vacancy  in  the  trusteeship,  and  that  if  a  mere 
addition  of  a  trustee  is  required  recourse  must  be  had  to  Part  III. 
of  the  Act  (a). 

The  section  applies  only  if  and  as  far  as  a  contrary  intention  [Contrary 
is  not  expressed  in  the  instrument,  if  any,  creating  the  trust ;  ^^'^^t^""-] 
but  where  a  power  of  appointing  new  trustees  had  been  given 
by  a  settlement,  made  in  1849,  to  "  the  surviving  or  continuing 
trustees  or  trustee,"  which  they  or  he  were  required  to  exercise 
with  the  consent  of  the  tenant  or  tenants  for  life  or  in  tail  for 
the  time  being  entitled  in  possession,  it  was  held  that  the  fetter 
imposed  by  the  settlement  did  not  apply  to  an  appointment 
under  the  powers  of  the  Act,  and  that  the  continuing  trustee 
could  appoint  new  trustees  under  the  Act ;  the  power  in  the 
settlement  having  in  the  events  which  had  happened,  ceased  to 
be  exercisable  (&). 

It  would  seem  that  an  appointment  under  this  section  may  be  [Section  when 
made  by  the  personal  representative  of  a  sole  trustee  (c),  but^P^'"*   ^■■' 

[(a)  Be  Gregson's  Trusts,  34  Ch.  D.  placing  trustees  who  have  become  such 

209 ;  see  post,  pp.  817,  et  seq.  as  to  under  section  30  of  the  Conveyancing 

the  provisions  of   Part  III.   of  the  Act,  1881  (44  &  45  Vict.  c.  41),  see 

Act.]  Be  BoutUdge's  Trusts,  (1909)  1  Ch.  280, 

[(6)  Gecilv.  Langdon,  28  Ch.  D.  (C. A.)  ante,  p.  248.] 
1  ;  and  see  Gradoch  v.  WitJimn,  W.  N.  [(c)  Be  Shafto's  Trusts,  29  Ch.   D. 

1895,  p.  75  ;  and  as  to  the  effect  of  an  247.] 
appointment  of  new  trustees  in  dis- 
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[Appointment 
by  will.] 


["Personal  repr( 
sentatives. "] 


[Trustee  out  of 
the  United 
Kingdom.] 


[Events  not  con- 
templated by 
settlement.] 


the  section  does  not  apply  where  the  sole  trustee  or  all  the  trustees 
of  a  will  have  predeceased  the  testator  (a). 

The  section  does  not  enable  a  sole  surviving  trustee  to  appoint 
by  his  will  trustees  in  continuation  to  himself  on  his  decease, 
and,  notwithstanding  any  such  appointment,  the  power  will  remain 
•  exercisable  by  his  "  personal  representatives,"  which  expression 
(in  the  case  of  executors)  means  the  persons  in  possession  of  a 
general  grant  of  probate,  and  does  not  include  special  or  limited 
executors,  whether  appointed  for  the  express  purpose  of  execut- 
ing the  trust,  or  otherwise  (6).  " 

Where  an  appointment  is  made  under  the  Act  in  the  place 
of  a  trustee  who  has  been  out  of  the  United  Kingdom  for  more 
than  twelve  mouths,  the  concurrence  of  such  trustee  in  the 
appointment  is  not  necessary  unless  he  is  willing  and  competent 
to  concur,  and  the  onus  of  showing  that  he  was  willing  and 
competent  is  upon  the  person  disputing  the  validity  of  the 
appointment  (c). 

A  settlement  made  in  1878  contained  a  declaration  that  the 
husband  and  wife  during  their  joint  lives  should  have  power  to 
appoint  new  trustees  of  the  settlement.  After  the  Conveyancing 
and  Law  of  Property  Act,  1881,  came  into  operation,  the  husband 
and  wife  executed  a  deed  appointing  a  new  trustee  in  the  place 
of  one  of  the  trustees  who  had  remained  out  of  the  United  King- 
dom for  more  than  twelve  months,  and  it  was  held  that  the 
appointment  was  valid  under  sect.  31  of  the  Act ;  and  North, 
J.,  observed :  "  The  intention  of  sect.  31  is  that,  whenever  a 
person  has  been  nominated  by  the  instrument  creating  the 
power  as  the  person  to  appoint  new  trustees,  he  has  the  power 
of  filling  up  any  vacancy  occurring  under  the  provisions  of  the 
section"  (d). 

In  this  case  the  husband  and  wife  were  nominated  to  fill  up 
vacancies  in  the  trusteeship  generally,  and  the  decision  has  no 
application  to  cases  where  the  settlement  has  given  a  power  of 
appointing  new  trustees  in  certain  special  events  which  do  not 
comprise  all  the  events  provided  for  by  the  Act,  and  in  such  a 
case  the  statutory  power  of  appointing  new  trustees  in  any  of  the 


[(a)  NicJiolson  v.  Field,  (1893)  2  Ch. 
511  ;  Be  Orde,  24  Ch.  D.  (C.A.)  271  ; 
Be  AmbUr^s  Trust,  59  L.  T.  N.S.  210  ; 
Be  Lightbody,  W.  N.  1886,  p.  3.  The 
section  applies  to  the  case  of  a  lunatic 
tenant  for  life  being  one  of  the  trustees, 
and  the  person  nominated  by  the 
settlement  to  appoint  new  trustees ; 


Be  Blake,  W.  N.  1887,  p.  173.] 

[(6)  Be  Parker's  Trusts,  (1894)  1  Ch. 

707.] 
[(c)  Be  Goates  to  Parsons,  34  Ch.  D. 

370.] 
1(d)  Be  Walker  and  Hughes'  Contract, 

24  Ch.  D.  698.] 
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events  not  contemplated  by  the  settlement  will  be  in  the  surviving 
or  continuing  trustees  or  trustee,  or  the  personal  representatives 
of  the  last  surviving  or  continuing  trustee.  Thus  in  a  recent  case 
where  the  husband  and  wife  were  empowered  to  appoint  new 
trustees  in  the  event  of  a  trustee  becoming  incapable,  but  not  in 
the  event  of  a  trustee  becoming  unfit,  and  one  of  the  trustees 
became  unfit  but  not  incapable,  an  appointment  of  new  trustees 
by  the  husband  and  wife  was  held  to  be  invalid  (a). 

The  Court  will  not  interfere  with  the  exercise  of  the  statutory  [Court  will  not 
power  by  the  donee  of  it  who  is  willing  to  exercise  it,  even  though  T'^^lfn  ^'^*"*'"'y 
the  application  to  the  Court  to  appoint  new  trustees  is  made  by 
the  majority  of  the  beneficiaries  (&). 

6.  It  was  doubted  whether  section  31  of  the  Act  of  1881  applied  [Trustee  Act 

1893  1 

to  trustees  appointed  for  the  purposes  of  the  Settled  Land  Acts  (c), 
but  this  doubt  was  removed  by  an  express  provision  in  the  Settled 
Land  Act,  1890,  and  now,  by  the  Trustee  Act,  1893  (d),  it  is  provided 
that  all  the  powers  and  provisions  therein  contained,  with  reference 
to  the  appointment  of  new  trustees,  and  the  discharge  and  retirement 
of  trustees,  are  to  apply  to  and  include  trustees  for  the  purposes  of  the 
Settled  Land  Acts,  1882  to  1890,  whether  appointed  by  the  Court  or 
by  the  settlement,  or  under  provisions  contained  in  the  settlement. 

7.  The  representatives  of  a  deceased  trustee  do  not,  by  de-  [Costs  of  applica- 
clining  to  exercise  the  statutory  power  of  appointment,  render  ^°  "  ^"^  •=  -J 
themselves  liable  to  the  costs  of  an  application  to  the  Court  to 

appoint  new  trustees  («).] 

8.  The  words  contained  in  the  ordinary  form  which  expressly  Whether  a  new 

confer  all  powers  on  the  new  trustee  before  the  estate  has  been  *™?^'^®  is  actually 
^  such  until  trans- 

conveyed,  show  that  a  doubt   has  been   felt  by  the   profession  fer  of  the  estate 

whether  in   the   absence   of  these   words   the  powers   could   be  °   '""■ 

exercised   until   after  conveyance,   and   the    late  Vice- Chancellor 

of  England,  in  a  case  where  the  words  referred  to  did  not  occur, 

but  there  was  simply  a  power  of  nomination  and  no  direction 

for  a  conveyance,  expressed  his  opinion  to  be  that  the  person 

to  be  appointed  was  not  invested  with  the  character  of  trustee 

until  he  had  both  been  nominated  to  the  office  by  the  donee  of 

the  power,  and  the  trust  property  had  also  been  duly  conveyed 

or  assigned  (/).     But  in  a  more  recent   case  before  Sir  John  Noble  v.  Mey- 

mott. 

[(a)  Re   Wheeler   and    De   Rochow,      placing  the  Settled  Land  Act,  1890 
(1896)  1  Oh.  315.]  (53  &  54  Vict.  c.  69),  s.  17  ;  see  ante, 

[(6)  Re  Higginbottom,  (1892)  3  Ch.      p.  655.] 
132.]  r(e)  Re    Sarah    Knight's    Will,   26 

[(c)  Re  Wilcock,  34  Ch.  D.  508  ;  Ee      Ch.  D.  (C.A.)  82.] 
Kane's  Trusts,  21  L.  R.  Ir.  112.]  (/)  JVarburton  v.  Sandys,  14  Sim. 

[{d)  56  &  57  Vict.  c.  53,  s.  47,  re-      622. 
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Eomilly,  M.E.  (a),  where  A.  and  B.  were  appointed  trustees  of 
a  settlement,  and  after  a  lapse  of  18  years  A.  disclaimed,  and  B. 
was  desirous  of  retiring,  and  the  donee  of  the  power  nominated 
C.  in  the  place  of  A.,  and  D.  in  the  place  of  B.,  and  B.  professed 
to  assign  the  trust  fund  (consisting  of  a  share  of  3000Z.  in  the 
hands  of  trustees  of  another  settlement)  to  C.  and  D.,  who  filed 
their  bill  without  their  cestuis  que  trust  to  have  the  trust  fund 
paid  to  them,  it  was  objected  against  the  validity  of  the  appoint- 
ment that  A.  had  acted,  and  that  consequently  B.  could  not 
alone  pass  the  trust  fund,  and  that  therefore  the  appointment  of 
trustees  was  incomplete ;  but  the  Master  of  the  Eolls  held  that, 
whether  A.  had  acted  or  not,  his  disclaimer  was  a  wish  to  retire, 
and  that  C.  and  D.  were  duly  appointed,  and  were  entitled  to 
call  for  payment  of  the  trust  fund :  that  the  appointment  of 
new  trustees  and  the  conveyance  of  the  trust  property  to  them 
were  two  distinct  and  separate  matters,  that  the  transfer  could 
only  take  place  when  the  appointment  was  complete,  and 
that  various  difficulties  would  arise  from  holding  that  the  trans- 
fer of  the  trust  fund  was  necessary  to  perfect  the  appointment. 
And  in  a  subsequent  case  before  the  same  learned  judge,  where 
there  was  the  usual  power  of  appointment  of  new  trustees,  with 
a  direction  for  the  conveyance  of  the  trust  estate,  and  the  donee 
of  the  power  appointed  a  new  trustee  in  the  place  of  a  deceased 
trustee,  but  the  trust  estate  was  not  conveyed,  and  the  sur- 
viving trustee  and  new  trustee  then  sold  the  estate  and  signed 
a  receipt  for  the  purchase-money,  it  was  held  that  the  purchaser 
acquired  a  good  title  (6).  It  would  appear,  therefore,  that  at  the 
present  day  an  actual  conveyance  of  the  legal  estate,  unless  the 
power  be  specially  worded,  is  not  essential  to  the  valid  appoint- 
ment of  new  trustees  (c). 

[In  one  case  it  was  held  that  a  renewed  lease  of  part  of  a 
testator's  property  made  to  four  persons,  by  the  direction  of  the 
donee  of  the  power  of  appointing  new  trustees  of  the  will, 
coupled  with  a  statement  in  the  lease  that  the  four  lessees  were 
"the  present  trustees"  of  the  will,  operated  as  an  exercise  of 
the  power  of  appointing  new  trustees  (d). 
Mode  of  vesting  9.  Should  the  trust  estate  consist  of  Bank  Annuities,  or  other 
property  transferable  in  the  books  of  any  company,  then  by  one 
and  the  same  deed  the  donee  of  the  power  may  nominate  the 

(a)  Noble  v.  Meymott,  14  Beav.  471.  1  Ch.  (C.A.)  199,  213,  per  Eigby,  L.  J.] 
(6)   Welstead   v.    Golvile,    28    Beav.  [{d)  Be  Farnell's  Settled  Estates,  33 

537.  Ch.  D.  599.] 
[(c)  And  see  Mara  v.  Browne,  (1896) 
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new  trustee,  and  the  old  and  new  trustee  may  execute  a  de- 
claration of  trust  of  the  stock  or  other  property  intended  to 
be  transferred,  and  after  the  execution  of  the  deed  the  stock 
may  be  transferred  into  their  joint  names  accordingly.  If  the 
trust  estate  consisted  of  chattels  real,  or  other  personal  estate  legally 
assignable,  two  deeds,  until  a  modern  Act,  were  necessary.  By 
the  first,  the  old  trustee  assigned  the  chattel  interest  to  A.,  and 
then  A.  by  indorsement  reassigned  it  to  the  old  and  new  trustees 
as  joint  tenants.  But  now,  by  the  Law  of  Property  Amend- 
ment Act,  1859  {a),  a  person  may  assign  personal  property  by 
law  assignable,  including  chattels  real,  directly  to  himself  and 
another  person  or  other  persons  or  corporation,  by  the  like 
means  as  he  might  assign  the  same  to  another,  so  that  in  such 
cases  one  deed  will  now  be  sufficient  (1);  [and  the  power 
has,  by  the  Conveyancing  and  Law  of  Property  Act,  1881  (b), 
been  extended  to  things  in  action].  If  the  trust  estate  be  of 
a  freehold  nature,  and  by  the  terms  of  the  instrument  of  trust 
the  whole  legal  estate  is  to  be  vested  in  the  trustees,  there 
needs,  in  general,  no  other  machinery  than  a  simple  con- 
veyance under  the  Statute  of  Uses;  for  the  old  trustee 
may  convey  the  lands  to  the  joint  use  of  himself  and  the 
new  trustee,  and  the  statute  will  operate  to  transfer  the 
possession.  In  settlements  which  invested  the  trustees  with 
powers,  the  established  form  of  the  proviso  [was]  thought  to 
occasion  the  necessity  of  resorting  to  the  use  of  two  deeds  (c); 
but  the  prevalent  and  better  opinion  is,  that  a  simple  con- 
veyance from  the  old  trustee  to  the  use  of  the  old  and  new 
trustees  will  be  sufficient  {d). 

[10.  By  the  Trustee  Act,  1893  (e),  sect.  12,  reproducing  sect.  34  of  [Statutory  mode 
the  Conveyancing  and  Law  of  Property  Act,  1881  (/),  a  new  and  °f„74;"4 *,^;  ;„ 

(a)  22  &  23  Vict.  c.  35,  s.  21  (Lord  {d)  See  Sugd.  Powers,  884,  note  (1),  fn  Jtruatees.™  " 

St  Leonards'  Act).  8th  ed. ;  Davidson's  Preced.  Vol.  III., 

Kb)  44  &  45  Vict.  c.  41,  s.  50.]  p.  521,   and   Vol.   IV.,   p.   609,  2nd 

[(c)  For  the  reasoning  on  which  this  edition, 
view  was  grounded,  see  the  eighth  Ue)  56  &  57  Vict.  c.  53.] 

edition  of  this  work,  pp.  651,  652.]  [(/)  44  &  45  Vict.  c.  41.] 


(1)  The  Act  does  not  authorise  an  assignment  by  a  person  to  himself  (as  by 
an  executor  to  himself  as  legatee),  nor  by  himself  and  another  or  others  to 
himself,  as  by  two  co-executors  to  one  of  them  as  trustee,  for  in  the  first  case 
he  has  the  legal  estate  already  and  a  declaration  will  shift  the  equitable  interest, 
and  in  the  second  case  so  far  as  he  has  not  the  legal  estate  in  himself  the  other 
or  others  can  assign  it  or  release  it  independently  of  the  Act.  The  operation 
of  the  Act  is  limited  to  property  assignable  at  law,  for  mere  equitable  interests 
shift  according  to  the  intention,  and  no  legislative  interference  was  required 
as  to  them. 
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simple  method  of  transferring  trust  property  without  convey- 
ance or  assignment  has  been  introduced,  which  is  now  generally 
adopted  where  applicable.  That  section  provides,  by  sub-s.  1,  that, 
"  where  a  deed  by  which  a  new  trustee  is  appointed  to  perform  any 
trust  contains  a  declaration  by  the  appointor  to  the  effect  that  any 
estate  or  interest  in  any  land  subject  to  the  trust,  or  in  any  chattel 
so  subject,  or  the  right  to  recover  and  receive  any  debt  or  other 
thing  in  action  so  subject,  shall  vest  in  the  persons  who  by  virtue 
of  the  deed  become  and  are  the  trustees  for  performing  the  trust, 
that  declaration  shall,  without  any  conveyance  or  assignment, 
operate  to  vest  in  those  persons,  as  joint  tenants,  and  for  the 
purposes  of  the  trust,  that  estate,  interest,  or  right." 

But  the  section  does  not  extend  "  to  any  legal  estate  or  interest 
in  copyhold  or  customary  land,  or  to  land  conveyed  hy  way  of 
mortgage  for  securing  money  subject  to  the  trust,  or  to  any  such 
share,  stock,  annuity,  or  property  as  is  only  transferable  in  books 
kept  by  a  company  or  other  body,  or  in  manner  prescribed  by  or 
under  Act  of  Parliament."  The  exception  as  to  land  in  mortgage 
applies  to  the  common  practice  of  keeping  notice  of  the  trust  off 
mortgages  to  trustees  (a).  But  for  this  provision,  when  new  trustees 
were  appointed,  a  vesting  declaration  might  be  made  which  would 
have  the  effect  of  transferring  the  legal  estate,  but  notice  of  the 
trust  would  be  fixed  on  the  title  (&). 

It  is  to  be  observed  that  the  declaration  of  vesting  can  only 
be  made  by  the  deed  hy  which  a  new  trustee  is  appointed,  and 
the  section  will  not  apply  in  cases  where  the  appointment  is 
made  otherwise  than  by  deed.  The  expression  "  the  persons  who 
by  virtue  of  the  deed  become  and  are  the  trustees  for  performing 
the  trust,"  is  not  happily  worded,  but  the  intention  of  the  legis- 
lature, undoubtedly,  was  to  vest  the  trust  property  in  the  persons 
who  immediately  upon  the  execution  of  the  deed  of  appointment 
are  the  trustees  for  performing  the  trust,  and  it  is  conceived  that 
this  intention  is  sufficiently  expressed.  The  expression  "  trustees 
for  performing  the  trust,"  is  not  to  be  limited  to  trustees  with  sub- 
stantial duties  to  perform,  and  trustees  appointed  by  mortgagees 
in  lieu  of  the  mortgagor  under  a  power  in  the  mortgage  deed  were 
held  in  a  recent  case  to  be  within  the  expression  (c). 
[Effect  of  vesting  In  the  case  last  referred  to,  the  owner  of  land,  on  the  occasion 
of  his  making  an  equitable  mortgage  of  the  land,  by  deed  declared 
himself  to  be  a  trustee  of  the  legal  estate  for  the  mortgagees,  and 

[(a)  See  ante,  pp.  386,  387.]  per  North,  J.] 

[(6)   London   and    Goimty  Banking  [(c)    London    and   Coxmty   Banking 

Co.  V.  Goddard,  (1897)  1  Ch.  642,  649,      Company  v.  Goddard,  (1897)  1  Ch.  642.] 


declaration.] 
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thereby  authorised  the  mortgagees  to  remove  him  from  being  a 
trustee,  and  to  appoint  new  trustees.  He  subsequently  conveyed 
the  legal  estate  to  an  incumbrancer  with  notice  of  the  equitable 
mortgage.  After  this  had  been  done,  the  mortgagees  appointed 
new  trustees  by  a  deed  which  contained  a  vesting  declaration  in 
accordance  with  the  statute,  and  it  was  held  that  the  effect  of  the 
declaration  was  to  take  the  legal  estate  out  of  the  subsequent 
incumbrancer,  and  vest  it  in  the  new  trustees  (a).  But  this 
decision,  so  far  as  it  attributes  to  a  vesting  declaration  under  the 
statute  a  more  extensive  operation  than  a  conveyance  by  the  old 
trustee  to  the  new  trustees  could  have  had,  seems  to  be  open  to 
question.] 

11.  By  [the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39)],  the  appoint-  stamp  on 
ment  of  a  new  trustee  requires  a  10s.  stamp,  and  by  sect.  62, "  every  *^^°trustees  °^ 
instrument  and  every  decree  or  order  of  any  Court,  or  of  any  com- 
missioners, whereby  any  property  on  any  occasion,  except  a  sale 

or  mortgage  is  transferred  to  or  vested  in  any  person,  is  to  be 
charged  with  duty  as  a  conveyance  or  transfer  of  property. 
Provided  that  a  conveyance  or  transfer  made  for  effectuating  the 
appointment  of  a  new  trustee,  is  not  to  be  charged  with  any  higher 
duty  than  10s."  By  sect.  4,  "  An  instrument  containing  or  relating 
to  several  distinct  matters  is  to  be  separately  and  distinctly  charged, 
as  if  it  were  a  separate  instrument,  with  duty  in  respect  of  each  of  the 
matters."  [Where  by  an  order  of  the  Charity  Commissioners  new 
trustees  were  appointed  of  a  charity,  and  a  vesting  order  was  also 
made,  it  was  held,  under  the  corresponding  provisions  in  the  Stamp 
Act,  1870  (6),  that  two  duties  of  10s.  each  were  payable,  one  in 
respect  of  the  appointment,  and  the  other  in  respect  of  that  part 
of  the  order  which  vested  the  trust  estate  in  the  new  trustees  (c). 
And  on  the  same  principle  it  would  seem  that  a  double  duty  is 
payable  in  the  ordinary  case  of  an  appointment  of  new  trustees 
by  deed  with  a  consequent  transfer  of  the  estate. 

12.  Previously  to  the  Conveyancing  and  Law  of  Property  Act,  [Trustee  retiring 
1881,  a  trustee  could  not  retire  from  the  trust  without  seeing  that  i^g  a°new^^"" 
a  new  trustee  was  appointed  in  his  place,  unless  the  settlement  trustee.] 
contained  a  special  power  authorising  him  to  do  so,  a  circum- 
stance which  seldom  occurred ;  but  now  by  the  Trustee  Act,  1893  {d), 

sect.  11,  replacing  sect.  32  of  the  Act  of  1881,  it  is  enacted  that — 

[(a)    London  and  County  Banking  [(d)  56  &  57  Vict.  c.  53  ;  as  to  the 

Company  Y.  Goddard,  (1827)  101.642.]  extension  of  this  enactment  in  the 

[(b)  33  &  34  Vict.  c.  97,  ss.  8,  78.]  case    where    the    public    trustee    is 

1(c)  Hadgett  v.  The  Commissioners  of  appointed  a  trustee,  see  ante,  Chap. 

Inland  Revenue,  3  Ex.  D.  46.]  XXIII.  pp.  701,  702.] 
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"(1)  Where  there  are  more  than  two  trustees,  if  one  of  them 
by  deed  declares  that  he  is  desirous  of  being  discharged  from  the 
trust,  and  if  his  co-trustees  and  such  other  person,  if  any,  as  is 
empowered  to  appoint  trustees,  by  deed  consent  to  the  discharge 
of  the  trustee,  and  to  the  vesting  in  the  co-trustees  alone  of  the 
trust  property,  then  the  trustee  desirous  of  being  discharged  shall 
be  deemed  to  have  retired  from  the  trust,  and  shall,  by  the  deed, 
be  discharged  therefrom  under  this  Act,  without  any  new  trustee 
being  appointed  in  his  place. 

(2)  Any  assurance  or  thing  requisite  for  vesting  the  trust 
property  in  the  continuing  trustees  alone  shall  be  executed  or 
done. 

(3)  This  section  api)lies  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  instrument,  if  any,  creating  the  trust,  and 
shall  have  effect  subject  to  the  terms  of  that  instrument  and  to 
any  provisions  therein  contained. 

(4)  This  section  applies  to  trusts  created  either  before  or  after 
the  commencement  of  this  Act." 

By  sect.  12,  sub-s.  2,  where  a  deed  by  which  a  retiring  trustee  is 
discharged  under  the  Act  contains  a  declaration  by  the  retiring  and 
continuing  trustees,  and  by  the  other  person,  if  any,  empowered 
to  appoint  trustees,  to  the  effect  that  any  estate  or  interest  in 
any  land  subject  to  the  trust,  or  in  any  chattel  so  subject,  or  the 
right  to  recover  and  receive  any  debt  or  other  thing  in  action 
so  subject,  shall  vest  in  the  persons  who  by  virtue  of  the  deed 
become  and  are  the  trustees  for  performing  the  trust  (a),  that 
declaration  shall,  without  any  conveyance  or  assignment,  operate 
to  vest  in  the  continuing  trustees  alone,  as  joint  tenants,  and 
for  the  purposes  of  the  trust,  the  estate,  interest,  or  right  to 
which  the  declaration  relates.  But  the  section  does  not  extend 
to  any  legal  estate  or  interest  in  copyhold  or  customary  land, 
or  to  land  conveyed  by  way  of  mortgage  for  securing  money  sub- 
ject to  the  trust,  or  to  any  such  share,  stock,  annuity,  or  property 
as  is  only  transferable  in  books  kept  by  a  company  or  other 
body,  or  in  manner  prescribed  by  or  under  Act  of  Parliament.] 
Trugtee  must  see       i^.  It  must  be  carefully  ascertained  by  the  trustee  that  the 

that  the  power  "^  •  j?  i 

contemplated  the  circumstances  under  which  he  retires  from  the  trust  are  precisely 

precise  case.         those  which  are  contemplated  in  the  terms  of  the  proviso ;  for 

if  the   case  be  not  within  the  power,  the  trustee  who  resigns 

will  be  made  responsible  for  all  the  mischievous  consequences, 

just  as  if  he  had  delegated  the  office. 

[(a)  As  to  tie  effect  of  the  declaration,  see  ante,  p.  812.] 
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14.  And  a  trustee  on  retiring  must  [if  a  new  trustee  is  to  be  Retiring  trustee 
substituted  in  his  place]  be  careful  not  to  part  with  the  control  of  pietion  of  thT™ 
the  fund  before  the  new  trustee  has  been  actually  appointed,  for  appointment. 
if  he  transfer  it  into  the  name  of  the  intended  new  trustee,  and 

by  some  accident  the  appointment  fails  to  be  completed,  he  still 
remains  a  trustee,  and  will  be  answerable  for  the  trust  fund  {a). 

If  the  old  trustee  obstinately  and  perversely,  without  any 
sufficient  reason,  refuse  to  transfer  the  fund  to  new  trustees  duly 
appointed,  he  will  be  visited  with  the  costs  occasioned  by  his 
wilfulness  (6). 

15.  It  is  somewhat  surprising,  considering  the  frequency  of 
this  power,  how  few  questions  until  recent  times  arose  upon  its 
construction. 

In  Sharp  v.  Sharp  (c),  heard  in  the  Court  of  Queen's  Bench,  Sharp  v.  Sharp, 
the  terms  in  which  the  power  was  expressed  were  as  follows : — 
"  In  case  either  of  the  trustees,  the  said  A.  and  B.,  shall  happen 
to  die,  or  desire  to  be  discharged  from,  or  neglect,  or  refuse,  or 
become  incapable  to  act  in  the  trusts,  it  shall  be  lawful  for  the 
survivors  or  survivor  of  the  trustees  so  acting  in  the  trusts,  or 
the  executors  or  administrators  of  the  last  surviving  trustee, 
by  any  writing,  &c.,  to  nominate  a  new  trustee."  Neither  of 
the  trustees  being  willing  to  act  in  the  trust,  they  executed 
a  conveyance  to  two  other  persons  intended  to  be  new  trustees ; 
and  the  question  was  raised,  whether  the  power  of  appointment 
had,  under  the  circumstances,  been  effectually  exercised,  arid 
it  was  determined  in  the  negative.  Lord  Tenterden  said  that 
by  the  word  "survivor"  he  understood  merely  the  trustee 
"  continuing  to  act "  ;  for  it  was  throughout  the  intention  of  the 
testator,  that,  in  case  of  the  death,  or  incapacity,  or  refusal  of 
some  one  of  the  trustees,  the  remaining  trustee  who  had  been 
named  by  him,  and  was  the  object  of  his  confidence,  should  have 
the  power  of  associating  with  himself  some  other  person :  but  it 
would  be  giving  a  much  larger  construction  to  the  words  than 
they  fairly  imported,  if  the  trustees,  in  the  event  of  the  whole 
class  declining  to  act,  were  to  nominate  such  other  persons  as 
they  might  think  fit.  Mr  Justice  Bayley  observed,  that  the 
word  "  either "  was  not  uselessly  introduced  :  that  it  was  in 
effect  a  proviso  that  if  either  of  the  trustees  named  in  the  will 
•should  refuse  to  act,  still  the  testator  should  have  the  benefit 
of  the  judgment   of  the  other:    that   the   testator  might  have 

(a)  Pearce  v.  Pearce,  22  Beav.  248.  (c)  2  B.  &  Aid  405 

(6)  Be  Wise's  Trust,  3  Ir,  R.  Eq.  599. 


816 


APPOINTMENT    OF    NEW    TRUSTEES 


[CH.  XXVI. 


"  Refusing  or 
declining  " 
includes 
"disclaiming." 


"Refusing"  or 
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means  also  after 
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had  good  reason  for  confining  the  power  to   the   care   of  one 
trustee,  for  he  might  have  had  special  confidence  in  the  trustees 
named  by  himself,  and  so  long  as  either  of  those  persons  acted 
in  the  trust  he  might  think  his  property  safe.     But  if  the  words 
were  to  be  read  as  if  they  were  "both  or  either,''  the  case  would 
be  different ;   for  if  both  the  persons  should  decline  to  act,  the 
testator  might  naturally  object  to  their  delegating  their  trust 
to  other  persons,  and  might  then  have   thought  it   better  that 
his  property  should  be  left  to  the  care  of  a  Court  of  Equity: 
that  under  the  words  of  the  power  the  testator  meant  by  the 
word  "  acting "   to   designate  those  who  had  taken  upon  them- 
selves to  perform  some  of  the  trusts  mentioned  in  the  will,  and 
that  he  did  not  contemplate  one  who  in  limine  refused  to  act ; 
that  the  word  "  survivor "  must  therefore  mean  the  "  continuing  " 
trustee,    as    contradistinguished    both    from    those    who    might 
refuse  to  act,  and  those  who  might  be  desirous  to  discontinue 
acting. 

16.  If  one  trustee  disclaims,  may  the  continuing  trustee  ap- 
point another,  or  do  the  words  of  the  power,  "  if  any  trustee  shall 
refuse  or  decline "  apply,  not  to  the  case  of  a  disclaimer,  but  only 
to  a  refusal  after  having  acted  ?    Although  the  point  decided  in 
Sharp  V.  Sharp  was  as  stated  above,  yet  from  the  language  of 
the  judges  it  appears  that,  had  only  one  trustee  disclaimed,  the 
other  might  have  exercised  the  power ;  and  such,  it  is  presumed, 
is  clearly  the  rule  where  there  is  nothing  to  narrow  the  meaning 
of  the  words  "refusing  or  declining."     There  generally  follows 
in  the  power  a  direction  that  the  estate  "  vested  in  the  trustees  so 
refusing  or  declining ''  shall  be  transferred  to  the  new  trustee  ;  and 
hence  it  has  been  argued,  that  as  no  estate  vests  in  a  disclaiming 
trustee,  the  power  did  not  contemplate  such  a  case.     However, 
there  seems  to  be  but  little  weight  in  the  argument ;  for  when  it 
is  said  that  the  words  "if  any  trustee  shall  refuse  or  decline" 
apply  to  disclaimer,  it  is  not  meant  that  they  do  not  also  apply 
to  a  subsequent  refusal.    At  all  events,  therefore,  the  direction 
for  the  transfer  of  the  estate  is  not  nugatory  (a). 

17.  On  the  other  hand,  it  has  been  doubted  whether  the  words 
"  refusing "  or  "  declining "  may  not  refer  exclusively  to  dis- 
claimer, and  have  no  application  to  the  case  of  a  trustee  who, 
after  having  accepted  the  trust,  refuses  to  act  any  longer  in  it. 


{a)  Be  Roche,  1  Conn.  &  Laws. 
306  ;  Walsh  v.  Gladstone,  14  Sim.  2  ; 
Mitchell  V.  Nixon,  1  Ir.  Eq.  Rep.  155  ; 


Grooh  V.  Ingoldsby,  2  Ir.  Eq.  Rep. 
375  ;  Viscountess  D'Adhemar  v.  Ber- 
trand,  35  Beav.  19. 
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This  proposition  is  also  thought  to  be  untenable  (a),  though  some 
cases  have  an  opposite  tendency  (b). 

18.  It  has  been  held  that  a  payment  of  the  trust  money  info  Payment  into 
Court  under  the  Trustee  Belief  Act  (c),  stamps  the  trustee  with  <  "declining." 
the  character  of  a  "  refusing  or  declining  trustee  "  (d). 

19.  If  a  power  of  appointing  new  trustees  be  given  to  a  person,  Power  to 

his   executors  and  administrators,  and  the  donee  of  the  power  admini'strators. 
dies,  having  appointed  three  executors,  one  of  whom  renounces, 
the  acting  executors  can  exercise  the  power  (e). 

[20.  In  a  case  in  Ireland,  where  the  power  of  appointing  new  [Limited  ad- 
trustees  was  given  to  the  acting  executors  or  administrators  of  ™!°.!^*™*f°'l^'"^ 
°  o  purpose  or  ap- 

the  last  surviving  trustee,  and  the  last  surviving  trustee  was  pointing  new 
dead,  but  there  was  no  legal  personal  representative  of  his  estate,  ™^  ^'^^ 
and  the  persons  entitled  to  take  out  letters  would  not  do  so,  the 
Court  of  Probate  granted  administration  to  the  guardian  of  the 
infant  cestuis  que  trust,  limited  to  the  purpose  of  appointing  him- 
self and  A.  B.  new  trustees  of  the  settlement,  and  to  the  purpose 
of  transferring  to,  and  vesting  in,  such  new  trustees  the  trust 
funds  (/).] 

21.  Suppose  a  testator  to  appoint  two  trustees  with  the  MSMtt/ Death  of  the 
power  of  appointment  of  new  trustees,  and  a  trustee  dies  in  the  testator's     ^ 
testator's  lifetime,  can  the  surviving  trustee  appoint  a  new  trustee  ?  lifetime. 
The  late  Vice-Chancellor  of  England  in  one  case  expressed  a  doubt 

upon  it  (g),  and  in  a  subsequent  case  decided  in  the  negative  (h) ; 
but  this  was  a  narrow  construction  of  the  power,  and  it  has  since 
been  ruled  that  a  trustee  who  has  survived  the  testator  may 
appoint  a  new  trustee  in  the  place  of  one  who  predeceased  the 
testator  (i). 

22.  In  Morris  v.  Preston  (j),  the  proviso  was,  that  "in  case  of  Morris  v.  Preston. 

(a)  Travis  v.  lUingworth,  2  Dr.  &  renunciation,  the  Judge  -would  have 

Sm.  344.  arrived  at  the  same  conclusion  ;  and 

(6)  See   Re    Woodgate's   Settlement,  see  ante,  p.  226. 
and  Be  Armstrong's  Settlement,  5  W.  E.  [(/)  lie  Jackson,  1  L.  R.  Ir.  318.] 

448.  (£/)  Walsh  v.  Gladstone,  14  Sim.  2. 

[(c)  Replaced  now  by  section  42  of  (h)  Winter  v.  Budge,  15  Sim.  596. 

the  Trustee  Act,  1893  (56  &  57  Vict.  \i)  Be  Hadley,  5  De  G.  &  Sm.  67  ; 

c.  53),  see  ante,  p.  424.]  Nicholson  v.    Wright,  26  L.   J.  N.S. 

{d)  Be  Williams's  Settlement,  4  K.  Ch.  312  ;   S.  0.  nomine  Nicholson  v. 

&  J.  87.  Smith,   3   Jur.    N.S.    313  ;    Noble  v. 

(e)  Marl    Gfranville  v.    M'Neile,    7  Meymott,  14  Beav.  477.     As  regards 

Hare,  156.     The  Reporter  speaks  of  the  statutory  power  conferred  By  23 

the  third  executor  as  "  declining,"  but  &  24  Vict.  c.  145,  s.  27,  the  doubt  was 

renunciation  is  meant,  as  assumed  by  guarded  against  by  express  enactment; 

the  judgment,  and  expressly  stated  ;  see  sect.  28 ;  [and  so  also  as  regards 

13  Jur.   252.     It  would  seem,  from  the  statutory  power  conferred  by  the 

the  principle  laid  down  by  the  Court,  Trustee  Act,  1893  (56  &  57  Vict.  o.  53), 

that,  had  the  third  executor  declined  s.  10,  replacing  44  &45  Vict.  c.  41,  s.  31]. 
only  to  act  as  executor  without  actual  (j )  7  Ves.  547. 

3r 
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the  death  of  any  or  either  of  the  two  trustees  during  the  lives  of 
the  husband  and  wife  or  the  life  of  the  survivor,  the  husband  and 
wife  or  the  survivor  should,  ivith  the  consent  of  the  surviving  co- 
trustee or  co-trustees,  nominate  and  appoint  a  new  trustee  or 
trustees,  and  that  upon  such  nomination  or  appointment  the  sur- 
viving co-trustee  should  convey  and  assign  the  trust  estates  in 
such  manner  as  that  the  surviving!  trustee  and  trustees,  and  such 
person  or  persons  so  to  be  nominated  and  appointed,  should  be 
jointly  interested  in  the  said  trusts  in  the  same  manner  as  such 
surviving  trustee  and  the  person  so  dying  would  have  been  in 
case  he  were  living."  Both  the  trustees  died,  and  the  wife,  who 
survived  her  husband,  executed  an  appointment  of  two  new 
trustees  in  the  place  of  the  deceased  trustees.  A  purchaser  took 
the  objection,  that,  as  the  proviso  clearly  contemplated  the  case 
of  one  trustee  surviving,  an  appointment  of  new  trustees  after 
the  decease  of  hoth  the  original  trustees  was  not  warranted  by  the 
power.  The  purchaser  abandoned  the  objection  at  the  hearing 
without  argument  —  a  circumstance  much  to  be  regretted,  as  a 
judgment  from  Lord  Eldon  would  have  thrown  great  light  upon 
the  subject.  However,  the  case  as  it  stands  has  been  said  by  the 
Lord  Chancellor  of  Ireland  to  be  of  great  authority — viz.  in  favour 
of  the  validity  of  the  appointment  (a). 
Power  to  tenant  23.  In  another  case,  where  two  trustees  had  been  appointed  by 
survMngor*^^  the  settlement,  and  the  power  was,  "that  if  either  of  the  trustees 
continuing  should  die,  or  reside  beyond  the  seas,  or  become  incapable  or  unjit 

to  act  in  the  trusts,  it  should  be  lawful  for  the  tenants  for  life, 
together  with  the  surviving  or  continuing  or  acting  trustee  for 
the  time  being,  to  nominate  a  new  trustee,  and  that  the  trust  estate 
should  thereupon  he  vested  in  the  newly -appointed  trustee,  jointly 
ivith  the  surviving  or  continuing  trustee,"  upon  the  trusts  of  the 
settlement,  and  one  trustee  died  and  the  other  became  bankrupt, 
on  the  suggestion  by  counsel  that  there  was  no  surviving  or  con- 
tinuing trustee,  and  therefore  the  power  was  gone,  the  Lord 
Chancellor  of  Ireland  observed :  "  That  happens  in  many  cases, 
without  the  power  being  affected.  The  construction  is  not  so 
strait-laced  as  all  that"  (6). 
Bankrupt  trustee      24.  It  was  ruled  in  the  same  case,  that  a  trustee  who  became 

is  "unfit  " 

ha7ikrupt  was  "unfit"  within  the  words  of  the  power.  But  if 
the  power  be  worded  "  in  case  the  trustee  shall  become  incapable 
to  act,"  without  the  addition  of  the  words  "  or  unfit,"  a  bankrupt 

(a)  Me  Boche,  1  Conn.  &  Laws.  308.      2  Dru.  &  War.  287. 

(b)  Be  Boche,  1  Conn.  &  Laws.  306  ; 
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trustee  is  not  within  the  description,  for  by  "  incapable  "  is  meant 
personal  incapacity  and  not  pecuniary  embarrassment  (a).  And 
a  bankrupt,  who  has  obtained  a  first-class  certificate,  [and  has 
since  the  bankruptcy  made  a  fresh  start  in  life,  and  ceased  to 
be  impecunious,]  cannot  be  regarded  as  unfit  to  be  a  trustee  (6). 
[But  the  mere  fact  that  the  bankruptcy  arose  from  misfortune, 
and  not  from  any  fault  on  the  part  of  the  bankrupt,  does  not 
remove  his  unfitness  unless  it  can  also  be  shown  that  since  his 
bankruptcy  he  has  become  a  person  of  means  (c).] 

25.  The  Court  held  in  one  case  that  a  trustee  who  went  to  re-  Trustee  resident 
side  permanently  abroad,  came  within  the  description  of  a  trustee 

"  i7icapable  to  act "  (d),  but  this  seems  scarcely  in  harmony  with 
correct  principle  (residence  abroad  being  rather  a  question  of 
unfitness  than  incapacity),  and  cannot  be  reconciled  with  other 
authorities  (e).  And  the  Court  has  since  intimated  an  opinion 
that  incapacity  means  personal  incapacity  (/). 

26.  If  the  power  provide  that  if   any  one  of  three  trustees  "  Unable "  to 
become   "  unable "  to   act,  "  the  trustees  or  trustee  for  the  time  *°*' 

being,  whether  continuing  or  declining  to  act,"  may  appoint  a 
new  trustee,  the  two  trustees  who  remain  capable  can  appoint 
a  new  trustee  in  the  place  of  a  lunatic  trustee  (g). 

27.  If  the  settlement  provide  that  a  trustee  shall  cease  to  be  Temporary 
such  "  on  departing  the  United  Kingdom  from  whatever  cause  or  ^"s^"'=^- 
motive  or  under  whatever  circumstances,"  the  clause  nevertheless 

does  not  apply  to  a  mere  temporary  absence  with  the  intention 
of  returning  {h).  [So  if  the  power  is  to  arise  in  the  event  of  a 
trustee  "remaining  out  of  the  United  Kingdom  for  more  than 
twelve  months,"  a  residence  by  him  of  a  week  in  England  during  a 
current  year  is  sufficient  to  preclude  the  exercise  of  the  power  (i). 

But  where  a  person  resident  abroad  is  appointed  by  a  testator  [Appointment 
to   be   trustee  "if  and  when  he  shall  return  to  England,"  and  °r^„P'^'g°^j|;°jj^^^ 

returns  to 

(a)   Re   Watt's  Settlenunt,  9  Hare,  (e)    WitUngton  v.    WitUngton,   16  England.] 

106 ;  Turner  v.  Maule,  15  Jur.  761  ;  Sim.  104  ;  Re  Harrison's  Trusts,  22 
Re  East,  8  L.  R.  Ch.  App.  735  ;  [and  L.  J.  N.S.  Cli.  69  ;  and  see  Re  Watt's 
see  Re  Wheeler  and  De  Rochow,  (1896)  Settlement,  9  Hare,  106  ;  O'Reilly  v. 
1  Ch.  315].  Alderson,  8  Hare,  104. 

[(6)  Re   Bridgman,  1   Dr.    &    Sm.  (/)  Re  Bignold's  Settlement  Trusts, 

164.]  7  L.  E.  Ch.  App.  223 ;   [and  see  Re 

[(c)  Re  Adam^   Trust,   12  Ch.   D.       TFlieeler  and  De  Rochow,  (1896)  1  Ch. 
634;    and  see  Re  Barker's   Trust,   I      315]. 

Ch.  D.  43 ;    Re  Hopkins,  19  Ch.  D.  (g)  Re  East,  8  L.  E.  Ch.  App.  735. 

(C.A.)  61.]  (h)  Re  Moravian  Society,  26  Beav. 

(d)  Mennardv.  Welford,  1  Sm.  &  G.       101  ;   [and  see  Re  Earl  of  Stamford, 
426  ;  S.  G.  1  Eq.  Eep.  237  ;  and  see      (1896)  1  Ch.  288,  296]. 
Re  Bignold's  Settlement  Trusts,  7  L.  E.  [(i)  Re  Walker,  (1901)  1  Ch  259  1 

Ch.  App.  223.  ■-■ 
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D'Alraaine  v. 
Anderson. 


eight  years  after  the  testator's  death  he  conies  to  England  for 
his  health,  remains  for  six  months,  and  then  returns  to  his  home 
abroad,  he  has  fuliilled  the  condition,  and,  in  the  absence  of 
evidence  that  he  has  dissented  from  or  disclaimed  the  trustee- 
ship, the-  trust  estate  vests  in  him  (a).] 

28.  If  there  be  two  trustees  of  a  settlement,  and  both  be  anxious 
to  retire  from  the  trust  at  one  and  the  same  time,  they  would 
not  be  justified  in  putting  the  property  under  the  control  of  a 
single  trustee  appointed  in  their  joint  places  (&). 

29.  And,  vice  versd,  [until  the  Conveyancing  and  Law  of 
Property  Act,  1881,  a  single  trustee,  had  he  wished  to  retire, 
could  not  have  appointed]  more  than  a  single  trustee  in  his  place  ; 
for  though,  in  the  substitution  of  more  trustees  than  one,  he 
would  be  chargeable  rather  with  too  much  than  too  little  caution, 
yet  he  ought  not  to  clog  the  estate  with  unnecessary  machinery. 
The  idea  of  the  settlor  may  have  been,  that  by  increasing  the 
number  of  the  trustees  the  vigilance  of  each,  individually,  would 
be  diminished.  "A  great  number,"  observed  Lord  Mansfield, 
"may  not  do  business  better  than  a  smaller,  and  it  would  be 
attended  with  more  expense"  (c).  [But  now  by  the  Trustee 
Act,  1893,  unless  a  contrary  intention  is  expressed  in  the 
instrument  creating  the  trust,  the  number  of  trustees  may,  on 
the  appointment  of  a  new  trustee,  be  increased,  and  the  section 
applies  to  trusts  created  either  before  or  after  the  commence- 
ment of  the  Act  (d). 

30.  Independently  of  statute]  the  power  may  be  so  specially 
worded  as  to  authorise  the  substitution  of  several  trustees 
in  the  place  of  one  or  of  one  in  the  place  of  several.  Thus, 
where  a  testator  appointed  two  trustees,  and  directed  "that 
if  the  trustees  thereby  appointed,  or  to  be  appointed  as 
thereinafter  mentioned,  should  die,  &c.,  it  should'  be  lawful  for 
the  surviving  or  continuing  trustee  or  tncstees  for  the  time  being, 
or  the  executors  or  administrators  of  the  last  surviving  or  con- 
tinuing trustee,  to  appoint  one  or  more  person  or  persons  to  be 
a  trustee  or  trustees,  in  the  room  of  the  trustee  or  trustees  so 
dying,  &c.,  and  thereupon  the  trust  estates  should  be  vested  in 
the  new  trustee  or  trustees,  jointly  with  the  surviving  or  con- 
tinuing trustee  or  trustees,  or  solely,  as  occasion  should  require," 


[((i)  Re  Arbib,  (1891)  1  Ch.  (C.A.) 
601.] 

(6)  Hulme  v.  Hulme,  2  M.  &  K. 
682. 

(c)  See  Bex  v.  Lexdale,  1  Burr.  448  ; 
Ex  parte  Davis,  2  Y.  &  C.  C.  C.  468  ; 


3  Mont.  D.  &  De  G.  304  ;  and  see  Be 
Breary,  W.  N.  1873,  p.  48. 

[(d)  56  &  57  Vict.  c.  53,  s.  10,  re- 
placing s.  31  of  the  Conveyancing 
Act  of  1881.] 
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and  the  surviving  trustee  appointed  two  trustees  in  the  room  of 
the  deceased  trustee,  the  late  Vice-Chancellor  of  England  held 
that  such  a  case  was  immediately  contemplated  hy  the  proviso  {a). 

[31.  So  where  a  testator  appointed  four  trustees  and  declared  [Reduction  in 
that  "  as  often  as  his  first  or  future  trustees  or  any  of  them  tl'eTauthorised!] 
should  die,  he  empowered  the  surviving  or  continuing  trustees 
or  trustee,  or  if  there  should  be  no  such  trustee,  then  the  retiring 
or  renouncing  trustees  or  trustee,  and  if  there  should  be  no  such 
last  mentioned  trustee,  then  the  executors  or  administrators  of 
the  last  deceased  trustee,  by  any  deed  to  appoint  any  other 
person  or  persons  to  be  a  trustee  or  trustees  in  the  place  of  the 
trustee  or  trustees  so  dying,  &c. ;  and  upon  the  appointment  of 
every  such  new  trustee,  all  the  trust  estates,  money  and  premises, 
should  be  thereupon  vested  in  such  new  trustee  or  trustees,  either 
solely  or  jointly  with  the  surviving  or  continuing  trustee  or 
trustees,  as  occasion  should  require";  and  two  of  the  trustees 
died,  and  one  renounced,  and  the  surviving  trustee  appointed  a 
single  co-trustee,  the  M.E.  said  "he  was  not  aware  of  any  rule 
making  it  compulsory  on  the  donees  of  a  power  appointing  new 
trustees  to  keep  up  the  full  number  of  trustees  except  in  the 
case  of  a  charity.  If  the  testator  wished  the  number  to  be  kept 
up,  he  must  expressly  say  so.  In  that  case  it  was  clear  from 
the  words  of  the  will  that  the  testator  contemplated  the  possi- 
bility of  a  single  trustee  acting  alone."  And  he  held  that  the 
appointment  was  valid  (b).  So  where  one  trustee  disclaimed, 
and  the  other  retired,  the  appointment  of  a  single  trustee  under 
the  power  in  Lord  Cranworth's  Act  was  supported  (c).] 

32.  And  where  the  Court  itself  is  appointing  new  trustees,  it  Court  does  not 
does  not  at  the  present  day,  though  doubts  appear  to  have  been  original  number, 
formerly  felt  on  the  point  {d),  consider  itself  bound  to  fill  up  only 
the  precise  number  mentioned  in  the  instrument  of  trust.     It 
has  added  two   new   trustees  to   the   two   original  trustees  (e), 

(a)  D'Almaine    v.    Anderson,  V.C.  case  are  stated  in  the  eighth  edition 

1st  Feb.  1841,  M.S.  ;  in  Meinertzhagen  of  this  work,  p.  660,  note  (a) ;]  and 

V.  Davis,  1  Coll.  335,  the  special  form  Be  Breary,  W.  N.  1873,  p.  48. 

of  the  power  was  held  to  authorise  [(6)     Gunningham     and    Bradley's 

the  appointment  of  three  trustees  in  Contract  for  Sale  to    Wilson,  W.  N. 

the  place  of  two  ;  iwEmvietv.  Clarke,  1877,  p.  258;    West  of  England  and 

3  Giff.  32,  three  trustees  were  held  South  Wales  District  Bank  v.  Murch, 

to  have  been  well  appointed  in  the  23  Ch.  D.  138.] 

place  of  four ;    and   in  Hillman  v.  [(c)    West  of  England  and   South 

Westwood,  3  Eq.  Rep.  142,  the  Court  Wales   District    Bank  v.   Murch,   23 

thought  that  two  trustees  could  be  Ch.  D.  138.] 

appointed  in  the  place  of  one  ;  and  see  {d)  Devey  v.  Peace,  Taml.  78. 

Gorrie  v.  Byrom,  V.  C.  Wigram,  26th  (e)  Re  Boycott,  5  W.  R.  15. 
April,  1845,  M.S.  [the  facts  of  which 


822 


APPOINTMENT    OF    NEW    TEUSTEES 


[oh.  XXVI, 


Trustee  should 
be  within  the 
jurisdiction. 


appointed  four  where  the  testator  originally  appointed  three  (a), 
three  where  the  testator  originally  appointed  two  (b),  and  two 
where  the  testator  originally  appointed  one  (c).  In  these  cases 
the  number  has  been  increased,  but  if  the  original  number  was 
excessive,  the  Court  may  also  reduce  it  (d).  If,  however,  two 
were  originally  appointed,  the  Court  for  security  will  not,  at 
least  where  money  is  concerned,  substitute  one  only  (e). 

33.  In  general,  the  new  trustees  appointed  under  a  power 
should  be  persons  amenable  to  the  jurisdiction  of  the  Court,  but 
where  the  personal  property  of  a  lady  was  settled  on  her  mar- 
riage with  a  foreigner,  whose  domicile  was  in  America  at  the 
time  of  the  marriage,  the  subsequent  appointment  of  three 
Americans  to  be  trustees  was  decided  to  be  justifiable  (/).  But 
though  the  parties  who  have  a  power  of  appointment  may 
exercise  it  in  this  way,  the  Court  in  substituting  trustees  by  its 
own  jurisdiction  has  refused  to  appoint  new  trustees  who  are 
out  of  the  jurisdiction  (g).  [However,  in  a  case  where  all 
the  parties  interested  were  of  age,  and  they  were  all  resident 
either  in  Australia  or  New  Zealand,  the  Court  appointed  two 
persons  resident  in  Australia  new  trustees  of  a  settlement  (h), 
and  where  an  infant  domiciled  in  Australia  was  entitled  to  a  small 
share  of  real  estate,  persons  resident  in  Australia  were  appointed 
trustees  of  the  share  for  the  purposes  of  the  Settled  Land  Act, 
1882  (i),  and  the  like  course  has  been  adopted  in  other  cases 
where  some  of  the  cestuis  que  trust  have  been  infants  (j ).  But  it 
is  only  in  very  exceptional  circumstances  that  such  an  appoint- 
ment will  be  made,  and  in  a  recent  case  where  three  trustees  were 
appointed,  two  of  whom  were  out  of  the  jurisdiction,  the  Court 
required  the  two  to  undertake,  in  case  the  power  of  appointing 
new  trustees  should  become  exercisable  by  them  or  either  of 
them,  not  to  appoint  any  new  trustee  resident  out  of  the  juris- 
diction without  the  consent  of   the  Court  (k);  and   the   Court 

(a)    Plenty    v.     West,     16     Beav.      335 ;  [and  see  lie  Smith's  Tnists,  20 

W.  R.  695  ;  Re  Gunard's  Trusts,  48 
L.  J.  N.S.  Ch.  192  ;  27  W.  R.  52  ; 
but  see  Be  Long's  Settlement,  17  W.R. 
218  ;  Re  Austen's  Settlement,  38  L.  T. 
N.S.  601]. 

{g)  Re  Guibert,  16  Jur.  852. 

1(h)  Re  Drexoe's  Settlement  Trusts, 
W.  N.  1876,  p.  168.] 

l(i)  Re  Simpson,  (1897)  1  Ch.  (O.A.) 
256.] 


356. 

(6)  Birch  v.  Cropper,  2  De  G.  &  Sru. 
255. 

(c)  Plenty  v.  West,  16  Beav.  356  ; 
Re  Tunstall's  Will,  4  De  G.  &  Sm.  421 ; 
Grant  v.  Grant,  34  L.  J.  Ch.  641. 

[id)  Re  Fowler's  Trusts,  W.  N.  1886, 
p.  183 ;  55  L.  T.  N.S.  546 ;  and  see 
Re  Leon,  (1892)  1  Ch.  (C.A.)  348; 
Re  Lees,  (1896)  2  Ch.  508.] 

(e)  Re  Ellison's  Trusts,  2  Jur.  N.S. 
C2  ;  Re  Porter's  Trust,  2  Jur.  N.S.  349  ; 
and  see  Re  Roberts,  9  W.  R.  758. 

(/)  Meinertzhagen  v.  Davis,  1  Coll. 


Kj)  Re  Liddiard,  14  Ch.  D.  310  ; 
and  see  the  cases  cited,  sup.  note  (/).] 

[Qc)  Re  Freeman's  Settlement  Trusts, 
37  Ch.  D.  148.] 
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refused  to  authorise  money  arising  under  the  Settled  Land  Act 
to  be  sent  out  to  executors  in  America  for  investment  (a).] 

34.  Should    one   of    two    trustees   be   desirous   of   retiring,   of  One  of  two 
course  he  cannot  do  so  without  the   substitution   of  another  in  an"d  amohitment 
his   place  (6),   and   the  power   of  appointment  of  new  trustees  of  the  co-trustee. 
would  not  authorise  the  appointment   of  the  continuing  trustee 

as  sole  administrator  of  the  trust  (c);  for  this  would,  in  effect, 
amount  to  a  relinquishment  of  the  trust  without  the  appointment 
of  any  successor  (d). 

35.  [Independently  of  the  power  conferred  by  the  Trustee  Act,  Appointment  of 
1893  (e),]   a  surviving  trustee  cannot  be  advised  (though  it  has  ""^ofof  several.''^ 
been  sometimes  done),  to  vest  the  trust  estate  in  himself,  and 

a  new  trustee  appointed  in  the  place  of  one  of  several  deceased 
trustees,  but  should  refuse  to  part  with  the  property  unless  the 
original  number  of  trustees  be  restored.  Still  less  could  the 
representative  of  the  last  surviving  trustee  be  advised  to  vest 
the  property  in  a  single  new  trustee  nominated  in  the  place  of 
one  only  of  the  several  deceased  trustees.  And  where  a  settle- 
ment constitutes  three  trustees  with  a  power  of  appointment  of 
new  trustees  in  the  usual  form,  and  two  die,  the  survivor  should 
refuse  to  retire  in  favour  of  a  single  new  trustee  appointed  in 
his  place,  for,  as  the  original  settlement  provided  three  trustees 
to  execute  the  trust,  the  donee  of  the  power  should  not  execute 
the  power  partially,  but  should  restore  the  original  number  (/). 
In  a  trust  for  sale,  if  this  precaution  were  not  observed,  a  pur- 
chaser on  a  sale  by  the  new  trustee  might  give  trouble  by  object- 
ing to  the  title  (g).  The  strongest  ground  for  supporting  the 
sale  would  be,  that  probably  many  titles  depend  on  the  validity 
of  such  an  execution  of  the  power,  and  in  recent  cases  the  ap- 
pointment has  been  supported  (h).  Fieri  non  debuit,  factum 
valet.  Where  the  power  in  the  will  was  "  to  appoint  one  or 
more  new  trustee  or  trustees  in  the  room  of  the  trustee  or 
trustees  so  dying,"  and  both  trustees  died,  and  the  donee  of  the 
power  appointed  a  single  trustee  in  the  place  of  both,  the  ap- 
pointment was  established  {i). 

[(a)  Re  Lloyd,  54  L.  T.  N.S.  643 ;  17  L.  R.  Eq.  351. 

W.  N.  1886,  p.  37.]  {g)  See  Earl  of  Lonsdale  v.  Beckett, 

(b)  Adams  v.  Paynter,  1  Coll.  532.  4  De  G.  &  Sm.  73  ;   Meinertzhagen  v. 

(c)  Wilkinson   v.    Parry,   4    Euss.  Davis,  1  Coll.  344. 

272.  {h)  Re  Pool  Bathurst's  Estate,  2  Sm. 

(d)  Attorney-General  v.    Pearson,  3      &   G.   169  ;   Reid  v.   Reid,  30  Beav. 
Mer.  412,  per  Lord  Eldon.  388  ;  and  see  Re  Fogg's  Trust,  19  L.  J. 

[(e)  56  &  57  Vict.  c.  53.]  N.S.  Ch.  175. 

(/)  See  Baracs  V.  ^  (Ml/,  9  L.R.  Ch.  (i)    Wood  v.   Ord,  M.R,   1st  July, 

App.  244  ;  but  see  Forster  v.  Abralutm,      1793,  MS. 
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[36.  Now,  by  the  Trustee  Act,  1893  {a),  sect.  10,  on  an  appoint- 
ment of  a  new  trustee,  it  shall  not  be  obligatory  to  appoint  more  than 
one  new  trustee,  where  only  one  trustee  was  originally  appointed, 
or  to  iill  up  the  original  number  of  trustees,  where  more  than  two 
trustees  were  originally  appointed ;  but,  except  where  only  one 
trustee  was  originally  appointed,  a  trustee  shall  not  be  dis- 
charged under  this  section  from  his  trust  unless  there  will  be 
at  least  two  trustees  to  perform  the  trust.] 

37.  If  A.  and  B.  be  trustees,  with  a  power  of  appointment  of 
new  trustees  limited  to  "the  acting  trustees  or  trustee,  or  the 
executors  or  administrators  of  the  surviving  trustee,"  and  then 
A.  dies,  and  B.  retires  and  appoints  C.  a  trustee  in  his  own  place, 
and  afterwards  dies  and  appoints  an  executor,  who,  as  the  donee 
of  the  power  for  the  time  being,  appoints  C.  and  D.  in  the  place 
of  A.  and  B.,  the  two  new  trustees  are  properly  appointed,  and 
can  sign  receipts ;  for  either  the  original  appointment  of  C.  was 
good,  and  the  subsequent  appointment  of  D.  [having  been  made 
with  the  concurrence  of  C]  filled  up  the  number,  or  the  original 
appointment  of  C.  was  invalid,  and  then  the  appointment  of 
both  C.  and  D.  by  the  donee  of  the  power  was  effectual  (h). 

[38.  Where  the  power  of  appointing  new  trustees  is  given  to 
the  surviving  or  continuing  trustees  or  trustee,  and  a  trustee 
retires,  his  concurrence  is  not  necessary  in  the  appointment  of 
a  new  trustee  in  his  place,  but  such  appointment  rests  with  the 
other  trustees  or  trustee  who  do  not  retire  (c).] 

39.  It  sometimes  happens  where  the  power  of  appointment  of 
new  trustees  is  limited  to  the  "surviving  or  continuing  trustee," 
that  one  trustee  dies,  and  then  the  other,  wishing  to  retire,  pro- 
poses to  appoint  two  new  trustees  at  the  same  time  in  the  place 
of  himself  and  the  deceased  trustee.  A  doubt  has,  however, 
been  suggested  whether  the  word  surviving  must  not  be  read  as 
applicable  only  to  an  appointment  in  the  room  of  a  deceased 
trustee ;  and,  as  the  word  continuing  cannot  include  retiring, 
the  safer  course  is  for  the  surviving  trustee  first  to  appoint  a 
person  in  the  room  of  the  deceased  trustee,  and  then  the  person 
so  substituted  may,  as  the  continuing  trustee,  appoint  a  new 
trustee  in  the  place  of  the  trustee  desirous  of  retiring  {d). 


[(a)   56  &   57   Vict.   c.   53,   s.   10, 

C11  J5-Q     2  ( C\    I 

{b)  Miller  v.  PriMon,  1  De  G.  M. 
&  G.  335. 

[(c)  Re  Norris,  27  Oh.  D.  333  ; 
Travis  v.  Illingworth,  2  Dr.  &  Sm. 
344  ;  Be  Goates  to  Parsons,  34  Cli.  D, 


370  ;  but  see  Re  Qlenny  and  Hartley, 
25  Oh.  D.  611.] 

{d)  See  Nicholson  v.  Wright,  26  L. 
J.  N.S.  Oh.  312  ;  S.  G.  nom.  Nichol- 
son V.  Smith,  3  Jur.  N.S.  313.  But 
see  Pell  v.  De  Winton,  2  De  G,  &  J. 
17. 


CH.  XXVI.]        APPOINTMENT  OF  NEW  TRUSTEES  825 

40.  And  if  there  be  two  trustees,  and  a  power  of  appointing  Case  of  both 
new  trustees  be  given  to  "the  surviving  or  continuing  trustees ^^llH^J"^^  '"^ 
m'  trustee"  it  has  been  held  that  they  cannot  both  retire  at  the 

same  time,  but  that  tliere  must  be  two  successive  appointments, 
as  in  the  case  last  mentioned  (a) ;  and  if  there  be  three  trustees 
with  the  like  power,  and  two  die,  and  the  surviving  trustee 
wishes  to  retire,  then  he  is  not  a  continuing  trustee,  and  there- 
fore he  cannot  retire  and  appoint  two  others  in  the  place  of 
himself  and  a  deceased  trustee  (6). 

[But  under  the  Trustee  Act,  1893,  the  provisions  of  the  Act 
relative  to  the  appointment  of  new  trustees  by  a  continuing 
trustee  include  a  refusing  or  retiring  trustee,  if  willing  to  act  in 
the  execution  of  those  provisions  (c) ;  and  a  retiring  trustee  can, 
accordingly,  under  the  Act,  appoint  new  trustees  in  the  place  of 
himself  and  a  deceased  trustee,  or  in  the  place  of  himself  alone  if 
he  was  originally  the  sole  trustee.] 

41.  Where   four   trustees  were   appointed  originally,  and  the  Power  to  "  other 
power  was  to   the   surviving  or  continuing  or  other  trustee  to  ™^''^^- 
appoint,  it  was  held  that  the  survivor  of  the  four  trustees  who 

desired  himself  to  be  discharged,  could,  by  force  of  the  words 
"  other  trustee  "  appoint  four  new  trustees  in  the  place  of  himself 
and  three  others  {d). 

[42.  Where  the  power  was  to  the  husband  and  wife  or  the  [Power  to  donees 
survivor,  and  after  the  decease  of  such  survivor,  the  continuing  <?other''"peraon3 1 
trustees  or  trustee,  or  if  no  continuing  trustee,  the  retiring  or 
refusing  trustees  or  trustee,  or  the  executors  or  administrators'  of 
the  last  acting  trustee,  to  appoint  any  "  other  "  person  or  persons 
to  be  a  trustee  or  trustees  in  the  place  of  a  trustee  or  trustees 
dyiag,  or  going  to  reside  abroad,  or  desiring  to  retire,  or  refusing 
or  becoming  incapable  to  act,  it  was  held  that  the  terms  of  the 
power  required  that  the  trustee  or  trustees  to  be  appointed  should 

(a)  Stones  v.  Rowton,  17  Beav.  308  ;  as  including  trustees  who  were  being 
S.  C.  1  Eq.  Eep.  427.  discharged, andonthegeneral  question 

(b)  Travis  v.  IlUngworth,  2  Dr.  &  the  argument  of  the  V.  C.  does  not 
Sm.  344 ;  [Be  Norris,  27  Ch.  D.  333.  seem  to  be  so  well  founded  as  that  of 
Travis  v.  IlUngiuorih  has  been  directly  V.  C.  Kindersley  in  Travis  v.  Hling- 
called  in  question  by  V.  C.  Bacon  in  worth,  and  has  since  been  disapproved 
lie  Glenny  and  Hartley,  25  Ch.  D.  611,  of,  see  Re  Norris,  sup.,  and  Re  Coates  to 
in  which  case  the  V.  0.  expressed  his  Parsons,  34  Ch.  D.  370.] 

opinion  that  theretiringtrustees  could  [(c)  56  &  57  Vict.  c.  53,  s.  10,  sub-s. 

execute  the  power.     It  is,  however,  to  4,  replacing  44  &  45  Vict.  c.  41,  s.  31, 

be  observed  that  the  power  in  that  sub-s.  6.] 

case  contained  special  words,  showing  (d)  Lord  Gamoys  v.  Best,  19  Beav. 

that  the  words  "  continuing  trustees  "  414. 

were  not  used  in  their  strict  sense,  but 
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be  some  person  or  persons  "  other "  than  the  person  or  persons 
making  the  appointment  (a).] 
Power  to  "  acting  43.  Where  persons  are  nominated  trustees  in  a  will,  and  a 
power  of  appointing  new  trustees  is  given  to  the  "  acting " 
trustees,  should  all  the  trustees  disclaim,  the  power  of  appoint- 
ment is  gone,  and  the  hiatus  in  the  trust  can  only  be  filled  up 
by  the  Court.  It  has,  occasionally,  been  suggested  that  the 
trustees,  instead  of  disclaiming,  should  accept  the  trust  to  the 
extent  of  exercising  the  power  only,  and  should,  by  virtue  of  it, 
appoint  new  trustees  (&) ;  but  it  is  conceived  that  trustees  who 
availed  themselves  of  the  office  for  the  purpose  only  of  introduc- 
ing other  parties  into  the  trust  would  be  rather  "  refusing ''  than 
"  acting ''  trustees,  and  that^the  exercise  of  the  power,  under  such 
circumstances,  would  be  nugatory,  and  might  involve  the  out- 
going trustees  in  serious  liabilities. 

Power  to  the  44_  The  power  of  appointment  is  sometimes  given  "  to  the  said 

* '  said  trustc6S.  i  i.x  cj 

trustees,"  and  then  the  question  arises  whether  a  sole  survivor  can 

appoint.  It  is  conceived  that  "  the  said  trustees  "  means  the  persons 
or  person  representing  the  trust  for  the  time  being  under  the 
settlement,  and  that  the  survivor  can  therefore  exercise  the  power. 
Appointment  of  45.  On  a  change  of  trustees  it  is  not  uncommonly  proposed  to 
o/nearrektivT'  appoint  One  of  the  cestuis  que  trust  to  that  office,  but  such  an 
of  cestui  que  trust  arrangement  is  evidently  irregular,  as  each  cestui  que  trust  has  a 
right  to  insist  that  the  administration  of  the  property  should  be 
confided  to  the  care  of  some  third  person  whose  interest  would  not 
tend  to  bias  him  from  the  line  of  his  duty.  Should  proceedings  be 
instituted  for  the  removal  of  the  cestui  que  trust,  and  the  substitu- 
tion of  some  indifferent  person  as  trustee,  the  costs  might  be  thrown 
upon  the  parties  who  had  improperly  filled  up  the  trust  (c).  But 
it  is  presumed  that  this  rule  affects  the  parties  to  the  trust  only, 
and  that  if  a  cestui  que  trust  who  has  been  appointed  a  trustee  sell 
real  estate  under  a  power  of  sale,  he  may  sign  a  receipt,  and  that 
the  purchaser  is  not  bound  to  look  to  the  proper  exercise  of  the 
discretion  in  such  a  case  {A).  Cestuis  que  trust  are  not  absolutely 
incapacitated  from  being  trustees,  as  the  Court  itself,  under  special 
circumstances,   appoints   a  cestui   que   trust   a  trustee    (e).     The 

[{a)  Re  Skeat's  Settlement,  42  Ch.  D.  (d)  See  Beid  v.  Beid,  30  Beav.  388  ; 

522.]  Forster    v.    Abraham,   17   L.    R.    Eq^. 

(6)  See  Slxarp  v.  Sharp,  2  B.  &  Aid.  351. 

415  ;  and  Be  Hadley,  5  De  G.  &  Sm.  (e)  Sx  parte  Glutton,  17  Jur.  988  ; 

67,  where  power  was  expressly  given  Ex  parte  Conyleare's  Settlement,!  W.  R. 

to  a  declining  trustee.  458  ;    Fmster  v.    Abraham,  17  L.  R. 

(c)  See  Passingham  v.  Sherborn,   9  Eq.  351. 
Beav.  424. 
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question  is  merely  one  of  relative  fitness.  A  fortiori,  the  circum- 
stance of  near  relationship  to  the  cestui  que  trust  creates  no  absolute 
disqualification  for  the  office  of  trustee,  though  Sir  John  Eomilly, 
M.E.,  objected,  where  it  could  be  avoided,  to  appoint  relatives  as 
trustees  («). 

[46.  The  Court  declines  to  appoint  the  tenant  for  life  (h),  or  the  [Appointment  of 
solicitor  of  the  tenant  for  life  (c),  to  be  a  trustee  for  the  purposes  ^x  hia  solicitor.] 
of  the  Settled  Land  Act,  1882 ;  and  has  even  refused  to  appoint 
two  brothers  trustees,  and  required  two  independent  persons  to 
be  appointed  {d).  And  it  is  conceived  that  the  course  of  the 
Court  would  in  general  be  the  same  in  the  exercise  of  its  general 
jurisdiction  (e),  but  the  donee  of  a  power  of  appointing  new 
trustees  is  not  precluded  from  making  an  appointment  which 
the  Court  would  refuse  to  make  (/),  and  in  a  recent  case  an 
appointment  by  a  tenant  for  life  under  a  power,  of  her  own 
solicitor  to  be  trustee  was,  under  the  circumstances,  upheld  {g).'\ 

47.  The  question  has  often  been  asked,  whether  the  donee  of  whether  donee 
the  power  can  appoint  himself  a  trustee,  and,  as  no  one  can  be  aBDoi*nrh''"\elf 
judge  in  his  own  case,  such  an  appointment  has  been  regarded  trustee. 
as  open  to  objection  (A) ;  [and  the  power  being  fiduciary,  it  is  not 
in  general  proper  for  the  donee  to  exercise  it  by  appointing  himself 
either  alone  or  jointly  with  others  (t) ;  but  there  is  no  absolute 
rule  precluding  him  from  doing  so,  and  in  special  circumstances 
such  an  appointment  may  be  made,  and  may  be  sanctioned  by 
the  Court  (/).]     Should,  however,  the  execution  of  the  trust  have 
been  committed  to  trustees  and  the  survivor  of  them,  his  executors 
and  administrators,  and  the  trustees  die,  and  the  power  of  appoint- 
ment is  in  the  executor  of  the  survivor,  here  it  may  be  said  that 
as  by  the  terms  of  the  trust  the  executor  was  declared  to  be  a 
proper  person  to  execute  the  trust,  the  executor  has  the  settlor's 
warrant  for  the  appointment  of  himself  axiA  another.     It  may  still, 

(a)    Wilding    v.   Bolder,   21    Beav.  Ug)  Re  Earl  of  Stamford,  sup.] 

222  ;  and  see  ante,  pp.  41,  42.  [(/i)  See  Tempest  v.   Lord   Camoys, 

[(6)  Be  Harrop's  Trusts,  24  Ch.  D.  58  L.  T.  N.S.  221,  223.] 

717.]  [(  i  )  Be  Sheafs  Settlement,  42  Ch.  D. 

[(c)   Be  Kemp's  Settled  Estates,   24  522  ;    Be  Newen,  (1894)  2  Ch.  297  ; 

Ch.  T>.  (C.A.)485 ;  Be  Earl  of  Stamford,  Be  Sampson,  (1904)  2  Ch.  (C.A.)  331. 

(1896)  1  Ch.  288  ;  Be  Spencei-'s  Settled  And  it  lias  heen  intimated  that  the 

Estates,  (1903)  1  Ch.  75.]  principle   extends  to  the   case   of  a 

[(d)  Be  Knowles'  Settled  Estates,  27  donee  of  a  power  of  leasing,  so  as  to 

Cn.  D.  707.]  preclude  him  from  granting  a  lease 

[(e)   Be  Earl    of  Stamford,  (1896)  to  a  trustee  for  himself :    Boyce  v. 

1  Ch.  288.]  Edbroolce,  (1903)  1  Ch.  836.] 

[(/)  Be  Earl  of  Stamford,  sup.;  Be  [(j)  Mmitefiore  v.  Guedalla,  (1903) 

Kemp's  Settled  Estates,  24  Ch.  D.  (C.A.)  2  Oh,  723  ;  but  see  Be  Sampson,  sup.] 
485  ;  and  see  ante,  p.  822.] 
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however,  be  observed,  that  the  exercise  of  every  power  should  be 
regulated  by  the  circumstances  as  they  stand  at  the  time,  and 
that  the  limitation  to  executors  a  priori  cannot  dispense  with 
the  discretion  to  be  applied  afterwards. 
Of  severing  a  48.  Where  estates  of  a  different  description,  or  held  under  a 

different  title,  or  limited  upon  different  trusts,  have  been  vested  in 
the  same  trustees  by  the  settlor,  and  there  is  a  single  power  of 
appointment  of  new  trustees  in  the  usual  form,  it  [was  at  one  time 
thought]  that  there  was  no  authority  for  afterwards  dividing  the 
trust  by  the  appointment  of  one  set  of  new  trustees  to  execute 
the  trusts  of  the  one  estate,  and  a  distinct  set  of  new  trustees  to 
execute  the  trusts  of  the  other  {a) ;  and  it  [was  even  held  in 
one  case]  upon  a  petition  under  the  Trustee  Acts,  that  the 
Court  had  no  jurisdiction  to  make  such  an  order  (J).  [But  where 
there  was  no  opposition  to  the  order,  the  Court  in  several  subse- 
quent cases  appointed  new  trustees  under  the  Trustee  Acts  of 
one  of  several  trust  funds,  held  under  the  same  instrument  without 
dealing  with  the  other  funds  (c) ;  and  in  an  administration  action 
it  was  held  by  Fry,  J.,  that  the  Court  had  jurisdiction  to  appoint 
separate  sets  of  trustees  {d).  Now,  by  the  Trustee  Act,  1893  (e), 
sect.  10,  it  is  enacted,  that  on  an  appointment  of  new  trustees,  a 
separate  set  of  trustees  may  be  appointed  for  any  part  of  the  trust 
property  held  on  trusts  distinct  from  those  relating  to  any  other  part 
or  parts  of  the  trust  property,  notwithstanding  that  no  new  trustees 
or  trustee  are  or  is  to  be  appointed  for  other  parts  of  the  trust 
property,  and  any  existing  trustee  may  be  appointed  or  remain 
one  of  such  separate  set  of  trustees  (/) ;  or,  if  only  one  trustee 
was  originally  appointed,  then  one  separate  trustee  may  be  so 
appointed  for  the  first-mentioned  part ;  and  this  section  applies 
to  trusts  created  either  before  or  after  the  commencement  of 
the  Act.  And  the  appointment  may  be  made  even  although  in 
certain  events  the  trusts  of  the  several  properties  may  become 
identical  {g)^ 

(a)   See    Gole    v.     Wade,   16    Ves.  sub-s.   2  (6),   replacing  s.    5   of    the 

27  ;  Re  Anderson,  LI.  &  G.  t.  Sugd.  29.  Conveyancing  Act,  1882.] 

(6)  Be  Dennis's  Trusts,   12   W.   E.  [(/)  This   section  by  these   words 

575  ;  3  N.  R.  636.  incorporates  s.  6  of  the  Conveyancing 

[(c)   Re    OotteriU's    Trusts,    W.    N.  Act,  1892  (55  &  56  Vict.  c.  13),  passed 

1869,  p.  183  ;  Re  Cunard's  Trusts,  48  to  obviate  the  difficulty  which  arose 

L.  J.  N.S.  Ch.  192  ;  27  W.  E.  52,  and  in  Savile  v.  Couper,  36  Ch.  D.  520 ; 

the    cases    there   cited  ;     Re   Paine's  and  in  Ireland  in  Re  Nesbitt's  Trusts, 

Trusts,   28   Ch.    D.   725  ;   Re    Moss's  19  L.  E.  (Ir.)  509  ;  but  see  Re  Moss's 

Trusts,  37  Ch.  D.  513.]  Trusts,  37  Ch.  D.  513.] 

[(d)  Re  Grange,  29  W.  E.  502  ;   44  [{g)    Re   Hetherington' s    Trusts,    34 

L.  T.  N.S.  469.]  Ch.    D.    211  ;    and    see    Re    Moss's 

[(e)   56  &  57    Vict.   c.   53,  s.   10,  Trusts,  37   Ch.   D.   513;    Be  Paine's 
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4&.  The  proviso  is  sometimes  of  such  a  directory  character  as  Directory  powers. 
to  authorise  the  appointment  of  new  trustees  upon  one  event, 
without  the  intention  of  confining  the  exercise  of  the  power  to 
the  occurrence  of  that  event  exclusively.  Thus,  where  six  trustees 
were  empowered,  when  reduced  to  three,  to  fill  up  the  number,  and 
all  died  but  one,  it  was  held  competent  to  the  survivor  to  execute 
the  appointment  (a).  So,  where  the  original  number  of  trustees 
was  twenty-five,  and  they  were  directed,  when  reduced  to  fifteen, 
to  proceed  to  nominate  others,  it  was  determined  that,  when 
seventeen  remained,  the  survivors  might  elect,  but  when  reduced 
to  only  fifteen  they  were  compellable  to  elect  (6).  It  should  be 
observed  that  these  were  cases  of  charitable  trusts,  in  which  a 
greater  latitude  of  construction  is  allowed  than  in  ordinary 
trusts  (c). 

50.  If  a  tenant  for  life  has  a  power  of  appointing  new  trustees,  Tenant  for  life 
and  sells  his  life  interest,  the  power  [is  not  thereby  destroyed,  \li^l^fe° 
but  is  still  exercisable  with  the  consent  of  the  person  to  whom 
the  beneficial  interest  has  been  aliened  {d).  So  if  the  tenant  for 
life]  has  only  mortgaged  his  life  interest,  he  may  not  be  able  to 
appoint  a  trustee  behind  the  back  of  the  mortgagee,  but  there 
can  be  no  objection  to  such  an  exercise  of  the  power,  if  it  be  done 
with  the  consent  of  the  mortgagee. 

[It  has  been  intimated  (e),  that  the  power  is  exercisable  by 
the  tenant  for  life,  even  without  the  consent  of  the  alienee,  but 
it  is  submitted  that  this  must  be  subject  to  the  implied  condition 
that  there  is  nothing  in  the  appointment  prejudicial  to  the  in- 
terest of  the  alienee.  This  condition  has  been  expressly  recog- 
nised in  several  of  the  earlier  cases  (/),  and  is  in  accordance  with 

Trusts,  28  Ch.  D.  725.     The   enact-  Beav.  470  ;  Eisdell  v.  Hammersley,  31 

ment    appears    to    contemplate    the  Beav.  255  ;  Walmesly  v.  Butter-worth, 

existence    of    separate    and    distinct  Coote  on  Mortgages,  App.  3rd  Ed.  p. 

"parts"  of  the  trust  estate,  so  that,  572;  fFarfiiirtow v. jFarre,  16  Sim. 625.] 
for  e.^ample,  a  settled  legacy  charged  [(e)  IfartfaW  v.  ilfoor/ioMse,  26  Ch.  D. 

on  the  settled  land,  and  not  duly  417,  per  North,  J. ;  but  in  the  case 

invested  or  appropriated  in  exonera-  of  Re  Bedingfield,  (1893)  2  Ch.  232, 

tion  of  the  land,  would  seem  not  to  before   the    same    learned   judge,   a 

be  within  the  provision.]  contrary  opinion  was   expressed  by 

(a)   Attorney-General   v.    Floyer,   2  him,  but  the  actual  question  did  not 

Vern.  748;   and  see  Attorney-General  there  arise.] 

V.  Bishop  of  Lichfield,   5  Ves.   825  ;  [(/)  Alexander  v.  Mills,  6  L.  R.  Ch. 

but  see  Foley  v.   Wontner,  2  J.  &  W.  App.    124  ;    Holdsioorth  v.   Goose,  29 

245.  Beav.  Ill  ;  Eisdell  v.  Hammersley,  31 

(6)  Doe  V.  Roe,  1  Anst.  86.  Beav.   255  ;    and  see  Re  Cooper,   27 

(c)  See  ante,  p.  751.  Ch.  D.  565  ;  Re  Bedingfield,  sup. ;  and 

[(d)  Alexander  v.  Mills,  6  L.  R.  Ch.  cf.  the  Settled  Land  Act,  1882  (45  & 

App.   124.     See  Holdsworth  v.  Goose,  46  Vict.  c.  38),  s.  60  ;  Earl  of  Lonsdale 

29  Beav.  Ill,  and  cases  cited  lb. ;  v.  Lowther,  (1900)  2  Ch.  687  ;   ante. 

Nelson  v.  Secman,  1  De  G.  ¥.  &  J.  p.  773.] 

368;    Lord  Leigh  v.    Ashhurton,   11 
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sound  principle  ;  and  it  is  conceived  that  the  wiser  course  will  be 

to  procure  the  consent  of  the  alienee  to  the  appointment. 

[Donee  of  power        51.  Where  the  donee  of  a  power  of  appointing  new  trustees  is  a 

lunatic.]  person  of  unsound  mind  not  so  found  by  inquisition,  the  Court  in 

lunacy  has    power,   under  the  provisions    of  the   Lunacy  Act, 

1890  (a),  to  appoint  a  person  to  exercise  the  power  on  behalf 

of    the    lunatic,    either    generally    or    by   appointing    specified 

persons  (&).] 

Trustee  cannot         52.  Advantage  cannot  be  taken  of  the  power  for  the  purposes 

sideration  of  a      of  profit ;   and  therefore  if  the  donee  of  the  power   appoint  a 

premium,  or  m     person  a  trustee  in  consideration  of  a  sum  of  money  paid  by  him 

favour  of  another  ^  _  j  y    r  j 

who  intends  to  for  the  office,  the  appointment  cannot  stand  (c).  And  if  a  trustee 
ofTr™st.^  "^^^"^  refuse,  when  solicited,  to  commit  a  breach  of  trust  himself,  but 
declares  his  willingness  to  resign  in  favour  of  some  other  person 
less  scrupulous,  the  Court,  acting  upon  the  principle  of  quifacit 
per  aliumfacit  per  se,  and  considering  that  it  is  equally  incumbent 
on  the  trustee  in  this  ultimate  act  of  of&ce  to  fulfil  the  duty 
imposed  on  him  as  at  any  other  time,  may  hold  the  trustee  who 
retires  responsible  for  the  misbehaviour  of  the  trustee  he  has 
substituted  (d).  [But  in  order  to  make  retiring  trustees  liable  for 
a  breach  of  trust  committed  by  their  successors  it  must  be  shown, 
and  shown  clearly,  that  the  very  breach  of  trust  which  was  in  fact 
committed  was  not  merely  the  outcome  of  the  retirement  and 
new  appointment,  but  was  contemplated  by  the  former  trustees 
when  such  retirement  and  appointment  took  place.  It  will  not 
suffice  to  prove  that  the  former  trustees  rendered  easy  or  even 
intended  a  breach  of  trust  if  it  was  not  in  fact  committed.  They 
must  be  proved  to  have  been  guilty,  as  accessories  before  the  fact,  of 
the  impropriety  actually  perpetrated  (e).]  And  upon  principle  it 
would  seem  that  a  bond  of  indemnity  given  to  the  retiring  trustee 
would  be  a  very  doubtful  security  against  the  consequences  of  the 
act,  for  the  bond  itself,  if  found  to  be  infected  with  fraud,  could 
afford  no  just  ground  for  action  (/).  However,  it  was  held  by  the 
Court  of  Exchequer  that  the  common  law  Courts  have  no  such 
cognisance  of  breaches  of  trust  as  to  treat  a  bond  of  indemnity 

(a)  53  Vict.  c.  5,  as.  116,  128, 129.]      Clarh  v.  Hoshins,  36  L.  J.  N.S.  Ch. 

(b)  Re  Slwrtridge,  (1895)  I  Ch.{C. A.)  689;  reversed  on  appeal,  37  L.  J. 
278  ;  and  see  Re  A.,  (1904)  2  Ch.  328,  N.S.  Ch.  561  ;  Palairet  v.  Careio,  32 
333,  and  ante,  p.  669.  Beav.  567  ;  [Head  v.  Gould,  (1898)  2 

(c)  Sugden,  v.  Grassland,  3  Sm.  &  G.  Ch.  250,  273,  274]. 
192.  *  1(e)    Head  v.    Gould,  uhi  sup.,  per 

(d)  Norton  v.  Pritcliard,  Eeg.  Lib.  Kekewich,  J.  ;  ClarJc  v.  Hoskins,  ubi 
B.  1844,  771  ;  Le  Hunt  v.   Webster,  8  sup.] 
W.  E.  434 ;  reversed  9  W.  E.  918  ;  (/)  See  Shep.  Touch.  132,  371. 
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against  an  act  amounting  in  equity  to  a  breach  of  trust  as 
necessarily  containing  anything  illegal  (a). 

53.  If  a  tenant  for  life,  with  a  power  of  appointment  of  new  Improper  ap- 
trustees,    appoint  improper  persons  to  the  trust,  he  will  be  per-  donee"of'po/er. 
sonally  liable  for  the  costs  of  a  suit  for  removing  the  objection- 
able trustees  (&). 

54.  If  a  new  trustee  be  ineffecUially  appointed,  the  old  trustees  Result  where  a 
may  exercise  the  powers  given  to  them  by  the  instrument  of  trust,  ^^^l.*^"^''?,^  '^ 
notwithstanding  the  ineffectual  attempt  (c).    But  if  a  trustee  retire  appointed, 
upon  the  appointment  of  a  new  trustee,  and  from  want  of  the 

proper  formalities  being  observed  the  appointment  is  not  legal, 
the  old  trustee  cannot  lie  by  for  a  long  interval  and  then  exercise 
a  power  of  mere  concurrence  in  the  deed,  without  iond  fide 
exercising  his  own  judgment  and  discretion  {d). 

55.  If  the  administration  of  the  trust  be  in  the  hands  of  the  Lis  pendens. 
Court,  the  donee  of  the  power  cannot  exercise  it  without  having 

first  obtained  the  Court's  approbation  of  the  person  proposed  (e). 
However,  if  the  old  trustees  do  appoint  without  the  leave  of  the 
Court,  the  act  is  not  to  be  considered  as  altogether  void  in  itself, 
but  it  puts  the  burthen  upon  them  of  proving,  and  that  by  the 
strictest  evidence,  that  what  was  done  was  perfectly  right ;  and 
also  saddles  them  with  the  costs  of  that  proof.  If  the  act  was  not 
proper,  of  course  the  appointment  will  be  cancelled  (/). 

56.  On  the  appointment  of  a  new  trustee  under  a  power,  the  How  the  costs 
costs,  [including  those  of  the  donee  of  the  power  (^),]  fall  on  the  ^^^ 

corpus  of  the  trust  estate.  In  strictness  the  costs  of  appointing 
new  trustees  should  be  governed  by  the  same  principles  as  the 
payment  of  fines  on  admission  to  copyhold  (/;.).  But  on  the  ap- 
pointment of  new  trustees  by  the  Court  the  costs  are  always 
thrown  upon  the  estate,  and  the  practice  in  Court  regulates  the 
practice  out  of  Court  {i).  Where  there  is  no  fund  readily  avail- 
able the  costs  are  often  paid  by  the  tenant  for  life. 

57.  On   the   appointment  of  new   trustees   of  a   charity,  the  Enrolment  in  ease 

of  charity. 

(a)  Warwick  v.  Richardson,  10  M.  Beav.  552 ;  Middleton  v.  Eeay,  7  Hare, 

&  W.  284 ;  and  see  Lord  Newiorough  106  ;    Kennedy  v.  Turnley,  6  Ir.  Eq. 

V.  Schroder,  7  C.  B.  342  ;  Dugdale  v.  Eep.  399  ;  [Be  Gadd,  23  Ch.  D.  134  ; 

Lovering,  10  L.  R.  C.  P.  196.  and  see  ante,  p.  771.] 

(6)  RaikesY.  Raikes,  32  Beav.  403.  (f)  Attorney- General  v.  Glack,l  Beav; 

(c)  Warhurton  v.  Sandys,  14  Sim.  473,  per  Lord  Langdale  ;  and  see  Gafe 
622  ;  Miller  v.  Priddon,  1  De  G.  M.  v.  Be7it,  3  Hare,  249. 

&  G.  335.  [(g)  Harvey  v.  Olliver,  W.  N.  1887, 

(d)  Lancashire  v.  Lancashire,  2  Ph.  p.  439  ;  59  L.  T.  N.S.  249.] 
657  ;  1  De  G.  &  Sm.  288.  (h)  See  ante,  p.  453. 

(e)  VFebb  v.  Marl  of  Sluiftesbury,  7  (i)  Palmer's  Settlement,  V.  0.  Kin- 
Ves.  480  ;  Attorney-General  v.  Glack,  dersley,  18th  April,  1857  ;  Carter  v. 
1  Beav.  467;   Peatfield  v.   Benn,  17  Se6ri(//i(,  26Beav.  376  ;  see^josi,  p.  834. 
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Power  of  new 
trustees. 


Attested  copies. 


Inquiries  to  be 
made  by  incom- 
ing trustee. 


Matrimonial 
Causes  Act,  1859. 


conveyance  of  real  estate  which  is  already  in  mortmain  need  not 
be  enrolled  (a). 

58.  Where  new  trustees  are  appointed  under  a  power,  it  is  pre- 
sumed that  they  can  exercise  all  the  powers  given  to  the  original 
trustees  in  that  character ;  but  in  penning  a  power  of  appointment 
of  new  trustees,  all  questions  should  be  obviated  by  an  express 
direction  that  the  new  trustees  shall  have  the  same  powers  as  if 
originally  appointed  (6). 

59.  A  trustee  upon  transferring  the  trust  estate  to  a  newly 
appointed  trustee  is  not  allowed  to  charge  it  with  the  expense  of 
an  attested  copy  of  the  settlement  where  he  has  already  an  ordinary 
copy,  or  with  the  expense  of  a  duplicate  of  the  deed  of  new 
appointment,  though  he  is  entitled  to  an  examined  copy  of  it. 
The  extra  evidence  is  considered  as  incurred  for  the  satisfaction 
of  the  trustee  from  an  excess  of  caution,  and,  if  required,  must  be. 
paid  for  by  himself  (c). 

60.  If  newly  appointed  trustees  omit  to  inquire  of  a  retiring 
trustee  whether  he  has  notice  of  any  charge,  and  then  having 
no  notice,  they  distribute  the  fund  to  the  prejudice  of  the 
incumbrancer,  they  will  not  be  liable  to  him  on  the  ground  that 
it  was  their  duty  to  have  made  inquiry  of  the  retiring  trustee,  in 
which  case  they  would  have  known  of  the  incumbrance  (d).  [But 
new  trustees  are  bound  to  look  into  the  documents  relating  to 
the  trust  to  ascertain  of  what  incumbrances  their  predecessors 
have  had  notice  (e).] 

61.  Under  sect.  5  of  22  &  23  Vict.  c.  61,  the  Court  has  juris- 
diction, where  a  final  decree  of  nullity  of  marriage  or  dissolution 
of  marriage  has  been  made,  to  extinguish  or  vary  the  power  of 
appointing  new  trustees  of  the  settlements  made  by  the  parties 
to  the  marriage  (/). 


Suit  to  be  dis- 
charged from  the 
trust. 


Thirdly.  Of  the  discharge  of  the  trustee  and  the  appointment 
of  new  trustees  by  the  authority  of  the  Court. 
[(a)  Under  the  general  jurisdiction  of  the  Court.] 
1.  The  trustee  may,  in  every  proper  case,  although  the  contrary 


(a)  AaJiton  v.  Jones,  28  Beav.  460  ; 
and  see  Shelf.  Mortm.  130. 

1(b)  In  appointments  under  the 
statutory  powers  this  is  expressly 
provided  for  ;  Lord  Cranworth's  Act, 
1860  (23  &  24  Vict.  c.  145),  sect.  27  ; 
Trustee  Act,  1893  (56  &  57  Vict.  c. 
53),  sect.  10.] 

(c)  Warter  v.  Anderson,  11  Hare, 
301  -,8.0.1  Eq.  Rep.  266. 


(d)  Phipps  V.  Lovegrove,  16  L.  R. 
Eq.  8a 

1(e)  Hallows  v.  Lloyd,  39  Ch.  D. 
686,  691.] 

[(/)  Oppenheim  v.  Oppenheim,  9  P. 
D.  60 ;  Maudslay  v.  Maudslay,  2  P. 
D.  256  ;  Seton  on  Judgments,  6th  ed. 
pp.  967,968;  Allcardv.  Walker,  (1896) 
2  Ch.  369.] 
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appears  to  have  been  at  one  time  supposed  (a),  get  himself 
discharged  from  the  office  on  application  to  the  Court.  A 
power  of  appointment  of  new  trustees  is  very  frequently  omitted 
in  settlements,  or  the  donee  of  the  power  either  cannot  or  will 
not  exercise  it,  and  were  there  no  means  by  which  a  trustee 
could  ever  denude  himself  of  that  character,  it  would  operate  as  a 
great  discouragement  to  mankind  to  undertake  so  arduous  a  task. 

2.  Where  no  nmv  trustee  can  he  found  willing  to  act,  the  Where  no  new 
trustee's  right  to  be  discharged  must  depend  upon  the  circum-  f™„^*  ""^  ^^ 
stances  of  the  case.  "It  is  quite  a  mistake,"  observed  Lord  St 
Leonards,  "  to  suppose  that  a  trustee  who  is  entitled  to  he  discharged 
from  his  trust  is  bound  to  show  to  the  Court  that  there  is  some 
other  person  ready  to  accept  the  trust.  The  Court  refers  it  to 
the  Master  to  appoint  a  new  trustee  ;  but  if  no  person  will  accept 
the  trust,  it  may  find  itself  obliged  to  keep  the  trustee  before  the 
Court  and  not  discharge  him.  The  Court  will,  however,  take  care 
that  the  trustee  shall  not  suffer  thereby  in  the  meantime"  (6). 
This  was  said  in  a  case  where  the  trustee,  from  the  conduct  of 
the  cestui  que  trust,  could  claim  to  be  discharged  ;  but  if  a  trustee 
wish  to  retire  from  mere  cap'ice,  it  is  not  clear  that  the  Court 
can  or  will  discharge  him,  unless  another  trustee  can  be  found 
in  substitution  (c).  It  is  certain  that  the  Court  cannot  divest 
him  of  the  estate  before  some  one  can  be  found  to  take  it,  and 
even  as  to  the  office  it  is  not  unreasonable  that  if  a  man  once 
engages  to  undertake  it,  he  shall  not  retire  from  it  without  any 
reason,  and  so  leave  the  estate  without  a  trustee.  But  a  trustee 
may,  in  a  proper  case,  relieve  himself  from  the  liabilities  of  the 
office  by  submitting  the  administration  of  the  trusts  to  the  juris- 
diction of  the  Court  {d) ;  [and  in  such  an  action  the  Court,  in  a 
proper  case,  will  exercise  its  jurisdiction  to  discharge  a  trustee 
without  appointing  a  new  trustee  in  his  place  (e).] 

3.  Formerly   the  application   to   the   Court   to   be   discharged  How  application 
from  the  trust  was  in  general  made  by  hill,  in  order  to  give  the  ^^^  thrtnS 
Court  an  opportunity  of  examining  into  the  merits  of  the  case  (/),  should  be  made. 

(a)  Hamilton  v.  Fry,  2  Moll.  458.  {c)Ardill^.  Savage,!  Ir.  Eq.  Rep. 79. 

(b)  Gourtenay  v.  Courtenay,  3  Jon.  (d)  See  Forshami  v.  Higginson,  20 
&  Lat.  533  ;  and  see  Forshaw  v.  Hig-  Beav.  485  ;  Gardiner  v.  Dowries,  22 
ginson,  20  Beav.  487  ;  [Be  Chehoynd's  Beav.  397.  [As  to  the  practice  of  the 
Settlement,  (1902)  1  Ch.  692,  where  it  Court  under  its  statutory  jurisdiction, 
was  said  that  in  the  passage  quoted  see  post,  p.  835  et  seg.] 

above,  Lord  St  Leonards  was  referring  [(e)  Re  Glietwynd's  Settlement,  (1902) 

to   the  case  of  a  sole   trustee  being  1  Ch.  692.] 

desirous  of  retiring,  or  to  a  case  in  (/)  See  Ex  parte  Anderson,  5  Ves. 

which  it  was  for  any  reason  undesir-  243  ;  Re  Fitzgerald,  LI.  &  G.  t.  Sudg. 

able    that    the    continuing    trustees  22  ;  Re  Anderson,  lb.  29. 

should  act  alone]. 
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but  if  a  suit  were  already  pending,  the  trustee  might  then  solicit 
his  dismissal  by  petition  or  motion  (a).  It  was  formerly  not  the 
custom  of  the  Court  to  look  through  the  proceedings,  but  a 
reference  was  ordered  to  the  Master  (6).  Under  the  present 
practice  the  Court,  except  in  cases  of  special  difficulty,  usually 
appoints  a  trustee  without  a  reference  to  chambers,  and  without 
a  suit,  under  the  statutory  provisions. 

Part  of  the  trust  4_  If  part  of  the  original  trust  estate  is  supposed  to  he  lost,  or 
is  not  forthcoming,  the  Court  will  not  appoint  new  trustees  of 
the  residue,  so  as  to  make  them  partial  trustees  only,  but  will 
appoint  them  trustees  generally;  and,  if  required,  will  at  the 
same  time,  for  the  protection  of  the  trustees,  direct  an  inquiry 
whether  any  part  of  the  trust  fund  has  been  lost,  and  what 
steps  should  be  taken  for  its  recovery  (c). 

•2°^ts-  5.  The  costs  where  the  trustee  retires  from  caprice  or  without 

sufficient  reason  must  be  borne  by  himself  {d) ;  but  where  he 
retires  from  necessity,  or  on  good  and  sufficient  ground,  they 
will  be  thrown  upon  the  trust  estate  (e).  Where  the  trust  was 
originally  a  simple  one,  but  has  become  embarrassing  from  its 
complications,  the  trustee  may  commence  an  action  to  be  relieved, 
and  will  be  allowed  his  costs,  for  although  he  might  have  paid 
the  trust  fund  into  Court  under  the  Trustee  Belief  Act  (/),  this 
would  not  have  saved  him  from  being  sued,  except  as  to  the 
particular  sum  paid  into  Court  {g). 

Application  by         6.  A   distinction   was  taken   by  Lord  Langdale  between   the 

deceased  trustee,  case  where  the  same  person  who  accepted  the  trust  comes  to  be 
relieved  from  it,  in  whom  it  would  be  caprice  to  relinquish  the 
trust  without  any  sufBcient  reason,  and  the  case  where  on  that 
person's  death,  the  trust  devolves  on  his  representative  by  operation 
of  law,  and  the  representative  applies  to  the  Court  Qi).  And  where 
the  executor  of  a  trustee  declined  to  act  as  trustee,  and  a  bill  was  filed 
against  him  to  have  new  trustees  appointed,  and  that  the  executor 
might  pay  the  costs,  the  Court  said  the  executor  had  a  perfect 
right  to  decline  acting  in  the  trusts,  and  allowed  him  his  costs  (i). 

(a)  V.   Osborne,   6   Ves.   455  ;      Beav.  395  ;  see  ante,  p.  831. 

V.  Bobarts,  IJ.  &  W.  251.  [(/)  Now  replaced  by  s.  42  of  the 

(b)  V.  Osborne,  6  Ves.  455.  Trustee  Act,   1893,  see  ante,  p.   424 

(c)  Bennett  v.  Burgis,  5  Hare,  295.         et  sej.] 

\d)  Howard  v.  Rhodes,  1  Keen,  581  ;  {g)  Barker  v.  Peile,  2  Dr.  &  Sm.  340. 

Porter  V.  TVatts,  16  J xir.j 57  ;  Hamilton  Qi)  Greenwood  v.   Wakeford,  1  Beav. 

V.  Fry,  2  Moll.  458.  582  ;  and  see  Aldridge  v.  Westbrooke, 

(e)  Greenwood  v.  Wakeford,  1  Beav.  4  Beav.  212. 

581  ;  Forshaw  v.  Higginson,  20  Beav.  (i)  Legg  v.  Mackrell,  1   QifF.  165  ; 

486  ;   Courtenay  v.  Courtenay,  3  Jon.  2  De  G.  F.   &  J.   551  ;   [and  see  Be 

&  Lat.  529  ;  Gardiner   v.  Dovmes,  22  Bidley,  (1904)  2  Ch.  774.] 
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7.  Where  the  settlement   contained  a  power  of   appointment  Complication  of 
of  new  trustees,  and  the  tenant  for  life  having  incumbered  his  ^^^g  ^"^^6  tenant 
life  estate  with  annuities  and  other  charges,  the  original  trustees  for  lif«- 

were  desirous  of  relieving  themselves  from  the  difficulties  of  their 
situation  by  retiring  from  the  trust,  and  the  tenant  for  life,  who 
was  the  donee  of  the  pov^er,  could  not  find  any  person  to  under- 
take the  trust,  the  costs  of  the  suit  which  the  trustees  had  insti- 
tuted for  their  discharge  were  thrown  exclusively  upon  the  fund 
of  the  te7ianf  for  life  (a). 

8.  An  executor  is  regarded  in  some  sense  as  a  trustee,  but  he  Executor  cannot 
cannot,  like  a  trustee,  be   discharged  even  by  the  Court,  from  ° 
his  executorship.    When  the  funeral  and  testamentary  expenses, 

debts,  and  legacies  have  been  satisfied,  and  the  surplus  has  been 
invested  upon  the  trusts  of  the  will,  the  executor  then  drops  that 
character  and  becomes  a  trustee  in  the  proper  sense,  and  may 
then  be  discharged  from  the  office  like  any  other  trustee. 

[(b)  Of  the  appointment  of  new  trustees  under  the  statutory 
jurisdiction  of  the  Court. 

First,  by  the  High  Court  of  Justice. 

1.  The  statutory  iurisdiction  of  the  Court  as  to  the  appoint-  [Scope  and  object 

.     ofTrustee  Acts 
ment  of  new  trustees  and  the  vesting  of  trust  property  has  in  isso,  i852,  and 

modern  times  been  mainly  derived  from  the  Trustee  Acts,  1893-] 
1850  (6),  and  1852  (c),  which  have  now  been  replaced  by 
Part  III.  of  the  Trustee  Act,  1893  (c^).  The  Act  of  1850  was 
intituled  "An  Act  to  consolidate  and  amend  the  Laws  relating 
to  the  transfer  of  real  and  personal  property  vested  in  mort- 
gagees and  trustees."  The  object  of  these  enactments,  as  shown 
by  the  wording  of  them,  is  to  facilitate  the  performance  of 
trusts,  and  not  to  declare  or  enforce  them,  or  to  confer  upon 
the  Court  any  jurisdiction  to  decide  on  disputed  questions  of 
title  («). 

2.  By  the  definition  clause  of  the  Act  of  1893  (/),  "  the  expres-  [Definition  of 
sion   'trust'  does  not   include  the  duties  incident  to  an   estate  ,1*^^^^^ '5'^ 

(a)  Coventry  v.  Coventry,  IKeen,  758.  805.     Where  on  the  purchase  of  land 

(6)  13  &  14  Vict.  c.  60.1  by  a  company,  the  land  was  conveyed 

(c)  15  &  16  Vict.  c.  55.]  to  their  secretary  as  absolute  owner, 

[{d)  56  &  57  Vict.  c.  53.     For  the  North,  J.,  doubted  whether  he  had 

Act  printed  in  extenso,  see  App.  No.  1  ;  jurisdiction  under  the  Acts  to  appoint 

and  for  the  Eules  of  Court  applicable,  a  new  trustee  in  his  place,  until  the 

and  cases  thereunder,  see  App.  No.  2.  trusteeship  had  been  established  in  an 

As  to  the  appointment  of  new  trustees  action  ;   Be  Martin's  Trusts,  W.   N. 

under  the  Settled  Land  Acts,  and  the  (1886)  p.  183.] 

Judicial  Trustees    Act,     1896,    and  [(/)  56  &  57  Vict.  c.  53,  s.  50.     This 

Public  Trustee  Act,  1906,   see  ante,  deiinition  is    substantially  identical 

Chapters  XXII.  and  XXIII.]  with  the  definition  in  sec.  2  of  the 

[(e)  Be  Draper's  Settlement,  9  W,  R.  Act  of  1850.] 
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conveyed  by  way  of  mortgage ;  but  with  this  exception,  the  expres- 
sions '  trust '  and  '  trustee '  include  implied  and  constructive  trusts, 
and  cases  where  the  trustee  has  a  beneficial  interest  in  the  trust 
property,  and  the  duties  incident  to  the  office  of  personal  repre- 
sentative of  a  deceased  person." 

The  exception  of  the  duties  incident  to  an  estate  conveyed  by 
way  of  mortgage  is  to  be  read  as  confined  to  the  continuance  of 
the  security,  during  which  no  relation  of  trustee  and  cestui  que 
trust  is  constituted,  and  does  not  extend  to  a  case  where  there  is 
an  express  trust,  as,  for  example,  a  provision  that  the  mortgagor 
shall  hold  in  trust  for  the  mortgagee  (a).  And  although  a  mort- 
gagee, on  being  paid  off,  becomes  a  trustee  for  the  mortgagor,  he 
cannot  be  treated  as  such  in  the  absence  of  clear  evidence  of 
payment  binding  on  him,  and,  accordingly,  where  one  of  joint 
mortgagees  was  out  of  the  jurisdiction,  and  the  mortgage  money 
was  paid  to  the  joint  account  of  the  joint  mortgagees,  the  Court 
refused  to  make  a  vesting  order  (6). 

[Implied  and  con-      Previously  to  the  provisions  of  the  Conveyancing  and  Law  of 
structive  trusts.]  ■'  ^  i 

Property  Act,  1881  (c),  whereby  the  personal  representative  of 

a  vendor  is  empowered  to  convey,  where  at  his  death  an  enforce- 
able contract  is  subsisting  (d),  difficulties  often  arose  by  reason  of 
the  death  of  a  vendor  of  real  estate  intestate  before  conveyance, 
and  it  was  held  that  in  such  a  case  the  infant  heir  of  the  vendor 
was  not  a  constructive  trustee  for  the  purchaser  (at  least  in  cases 
where  the  trust  could  possibly  be  disputed),  until  the  trust  had 
been  declared  by  the  judgment  of  the  Court  (e).  A  vendor  after 
contract  was  held  to  be  a  trustee  of  shares  in  a  joint  stock  bank  for 
the  purchaser(/);  and  cases  of  constructive  trusteeship  have  also  been 

[(a)   London  and    County   Bank  v.  is  distinguishable;  and  see  i2eProp«rt's 

Goddard,  (1897)  1  Ch.  642.]  Purdmse,   22   L.    J.    N.S.    Ch.    948. 

[(6)  Be  Osborn's  Mortgage,  12  L.  E.  Where  a  vendor  died  before  accept- 

Eq.  392  ;    see  Be   Walker's  Mortgage  ance  of  the  title,  having  devised  the 

Trusts,  3  Ch.  D.  209.]  estate  to  an  infant,  and  the  executors 

[(c)  44  &  45  Vict.  0.  41,  s.  4.]  prayed  that  the  infant  might  be  de- 


[(d)   And  see  as  regards   vendors  clared  a  trustee  within  the  Act,  and 

dying  after  31st  December,  1897,  the  that  the  property  on  payment  of  the 

Land  Transfer  Act,  1897,  (60  &  61  purchase -money  might  be  conveyed 

Vict.  c.  65),  s.  1,  ante,  p.  248.]  to  the  purchaser,  who  had  accepted 

[(e)  Be  Carpenter,!  Kay,  418;  Be  the  title,  and  the  prayer  was  supported 

Colling,  32  Ch.  D.  (C.  A.)  333 ;  Be  Burt,  by   the  infant's   counsel,   the   Court 

9  Hare,  289  ;  Be  Dickenson,  17  L.  T.  made  the  order  ;  Be  Lowry's  Will,  15 

231  ;    Gust  V.  Middleton,  7  Jur.  N.S.  L.  R.  Eq.  78.] 

151  ;  Be  Weeding's  Estate,  4  Jur.  N.S.  [(/)  Be  Angela,  5  De  G.  &  Sm.  278  : 

707  ;  Be  Faulder,  W.  N.  1866,  p.  83  ;  for  form  of  order  where  vendor  died 

Jackson  v.  Milfleld,  5  Hare,  538  ;   Be  before    completion,     leaving    infant 

Milfield,  2  Ph.  254  ;  Moi-gan  v.  Swansea  heir,   see  Be   Beaufort's    Will,   W.N. 

Urban  Sanitary  Authority,  9  Ch.  D.  (1898)   148,  referring  to  Be  Paqani, 

582.     Be   Wise,  5  De  G.  &  Sm.  415,  (1892)  1  Ch.  (C.A.)  236.] 
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held  to  arise  where  a  vendor  refuses  to  convey  after  tender  of  a  deed 
settled  by  the  judge,  or  to  receive  the  purchase-money  (a),  or  the 
owner  of  copyholds  covenants  to  surrender,  and  declares  that  he  will 
stand  seised  upon  trust  for  the  covenantee  in  the  meantime  (6). 
And  the  following  persons  have  been  held  to  be  constructive 
trustees  within  the  Act : — The  infant  devisee  of  a  testator,  who 
had  signed  an  agreement  to  convey  certain  easements  in  com- 
promise of  [an  action,  no  title  being  in  question  (c) ;  an  infant  who 
was  the  sole  beneficial  owner  of  stock  standing  in  his  name, 
subject  to  a  provision  or  direction  for  his  maintenance,  which  was 
vested  in.  some  other  person  (d);  an  executor  holding  a  legacy 
bequeathed  to  persons  successively  (e) ;  the  husband  of  a  feme  covert, 
a  trustee  of  stock,  as  the  Bank  acted  on  his  directions  (/) ;  an  heir, 
taking  by  descent,  but  who  was  bound  under  the  doctrine  of 
election  to  hold  upon  the  trusts  of  a  will  (g) ;  an  heir  taking  the 
trust  estate  by  the  disclaimer  of  the  trustees  (h),  or  by  the  death 
of  the  trustee  in  the  testator's  lifetime  (i) ;  one  of  three  assignees 
of  a  bankrupt  who  had  resigned  his  office  and  gone  abroad  {j ) ; 
an  heir  of  a  mortgagee  who  had  taken  possession  (k)  ;  a  mortgagee 
who  was  a  trustee  of  the  mortgage  money  (l) ;  a  mortgagee, 
nominee  of  third  persons  to  whom  the  mortgage  money  belonged, 
no  declaration  of  trust  having  bepn  made  by  him  (m) ;  and  a  defendant 

[(a)  Warrender  v.  Foster,  Seton  on  75),  ss.  6,  7.] 

Judgments,   6th  edit.   p.   2288.     By  [(g)  Dewar  v.  Mcdtland,  2  L.  K.  Eq. 

the  order  the  vendor  was  declared  a  834.] 

trustee,  and  on  the  purchaser  paying  [(h)  Wilks  v.  Groom,  6  De  G.  M.-  & 

his  purchase-money  into   Court,  his  G.  205.] 

solicitor  was  to  execute  the  convey-  [(i)  Be   Gill,   Set.   on   Judgments, 

ance  for  the  vendor.]  6th  edit.  pp.  1255,  1256.] 

[(h)  Re  ColUngwood's  Trusts,  6  W.R.  [0')  Re  Joyce's  Estate,  2  L.  K.  Eq. 

536 ;  and  see  Steele  V.  PToZZer,  28  Beav.  576;   12  Jur.  N.S.  1015.     An  order 

466.    And   even  where  there   is  no  was  made  vesting  the  legal  estate  in 

such  declaration,  yet  if  the  contract  the  two  acting  assignees.] 

be  not  in  fieri,  but  has  been  carried  [(/c)  Re  Skitter's  Mortgage,  4  W.  R. 

eut  and  completed,  the  covenantor  is  791.] 

a  trustee  within  the  Act ;  Re  Cuming,  [(I)  Re  0' Gorman's  Trusts,  25  L.  E. 

5  L.  E.  Oh.  App.   72;  Re  Bradley's  Ir.  93.    Where  oneof  three  joint  mort- 

Settled  Estate,  54  L.  T.  N.S.  43  ;    34  gagees,  who  were  trustees,  refused  to 

W.  E.  140 ;    and  see  Re  Colling,  32  concur  in  a  transfer  of  the  mortgage 

Ch..D.(C.A.)333;  Re Ruthven's Trusts,  which  was  executed    by  the    other 

(1906)  1 1.  R.  236  (where  the  Court  in  mortgagees,   a  new  trvistee  was  ap- 

Scotland  had  decreed  conveyance).]  pointed  in  his  place,  and  on  a  petition 

[(c)  Re  Taylor,  W.N.  1866,  p.  5.]  for  a  vesting  order,  it  was  held  that 

[(d)  Gardner  v.  Cowles,  3  Ch.  D.  304  ;  the  recusant   trustee  was  a  trustee 

Set.  on  Judgments,  p.  1244  ;  and  see  within  the  meaning  of  the  Act  for 

Re  Findlay,  32  Ch.  D.  221,  641.]  the  transferee  of  the  mortgage  ;    Re 

[(e)  Re  Davis's  Trusts,  12  L.  E.  Eq.  Walker's  Mortgage  Trusts,  3   Ch.   D. 

214.]  209.] 

[(/)  Re    Wood,   7  Jur.   N.S.   323.  [(m)  Re  Barber's  Mortgage  Trusts, 

See     now    the     Married     Women's  W.  N.  1888,  p.  11  ;    58  L.   T.   N.S. 

Property  Act,  1882  (45  &  46  Vict.  c.  303.] 
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against  whom  an  absolute  decree  for  foreclosure  upon  an  equitable 
mortgage  had  been  made  {a). 

In  view  of  the  provisions  of  sect.  30  of  the  Conveyancing 
and  Law  of  Property  Act,  1881,  and  of  sect.  1  of  the  Land  Transfer 
Act,  1897,  already  referred  to  (h),  many  of  these  cases  will  now 
be'  unlikely  to  occur  except  in  the  comparatively  rare  event 
of  there  being  no  legal  personal  representative  of  a  deceased 
trustee. 
[Power  of  the  .3.  By  sect.  25  (c)  of  the  Trustee  Act,  1893,  it  is  provided  that 

new^rustees.]  (1)  "  The  High  Court  may  {d),  whenever  it  is  expedient  to  appoint 
a  new  trustee  or  new  trustees,  and  it  is  found  inexpedient,  difficult, 
or  impracticable  so  to  do  without  the  assistance  of  the  Court, 
make  an  order  for  the  appointment  of  a  new  trustee  or  new 
trustees  either  in  substitution  for  or  in  addition  to  any  existing 
trustee  or  trustees,  or  although  there  is  no  existing  trustee.  In 
particular  and  without  prejudice  to  the  generality  of  the  foregoing 
provision,  the  Court  may  make  an  order  for  the  appointment  of 
a  new  trustee  in  substitution  for  a  trustee  who  is  convicted  of 
felony,  or  is  a  bankrupt.  (2)  An  order  under  this  section,  and 
any  consequential  vesting  order  or  conveyance,  shall  not  operate 
further  or  otherwise  as  a  discharge  to  any  former  or  continuing 
trustee  than  an  appointment  of  new  trustees  under  any  power  for 
that  purpose  contained  in  any  instrument  would  have  operated. 
(3)  Nothing  in  this  section  shall  give  power  to  appoint  an  executor 
or  administrator." 
[Expediency  of  4.  The  first  requirement  of  sect.  25  is  that  the  proposed  appoint- 
trustee.]  °  ment  should  be  shown  to  be  "  expedient."     Cases  of  expediency 

have  been  held  by  the  Court  to  arise  where  the  trustee  appointed 
by  a  will  is  an  infant  (e),  or  is  by  age  and  infirmity  incapable 

[(a)  Lechmere  v.    Clamp,   30  Beav.  upon  summons  or  petition,  to  appoint 

218  ;  31  Beav.  578.]  a  neAv  trustee   in  substitution  for  a 

[(6)  See  ante,  p.  248.]  trustee  who  has  been  convicted  of 

Kc)   This    section   replaces   ss.    32  felony,  but   it  depends   on   the   cir- 

and  36  of  the  Act  of  1850,  ss.  8  and  9  cumstances  of  the  case  whether  or 

of  the  Act  of  1852,  and  s.  147  of  the  not    the     Court    will     exercise     the 

Bankru.ptcy  Act,  1883,  all  of  which,  jurisdiction  .•     Ee    Dawson's     Trusts, 

by  s.  51  and  schedule  of  this  Act,  are  W.  N.  (1899)  134  ;  48  W.  R.  73.] 

repealed.]  [(e)   Re  Porter's  Trust,  2  Jur.  N.S. 

[(d)  Where  the  power  of  appointing  349 ;  Be  Gartside's  Estate,  1  W.  R.  196. 

new  trustees  is  vested  in  a  lunatic  the  But  the  order  should  be  without  pre- 

High  Court  has  jurisdiction  to  appoint  judice  to  an  application  by  the  infant 

a  new  trustee,  not  (as  in  lunacy,  see  on  his  coming  of  age  to  be  restored  to 

post,  p.  861)  under  the  special  power  the  trust  ;  Be  Shdmerdine,  33  L.  J. 

given  to  the  lunatic,  but  under  the  N.S.  Ch.  474  ;  Be  Brunt,  W.  N.  1883, 

general  statutory  power  ;  Be  Sparrow,  p.   220  ;    Re   Tallatire,  W.    N.   1885, 

L.    R.    5   Ch.    662.     The    Court   has  p.  191.] 
jurisdiction  under  the  section,  either 
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of  acting  as  a  trustee  {a),  or  has  become  bankrupt,  never 
surrendered,  and  absconded  (jb),  or  where  there  is  great  diffi- 
culty in  obtaining  administration  to  the  deceased  trustee,  or  last 
surviving  trustee  (c),  or  where  a  dissolution  of  a  society  under 
the  Industrial  and  Provident  Societies  Act,  1893  {d),  has  taken 
place  before  the  society  has  handed  over  any  of  its  property  to  the 
person  nominated  by  the  instrument  of  dissolution,  under  sects. 
58  and  61  of  the  Act,  to  realise  the  assets  (e),  or  generally 
where  there  is  no  personal  representative  of  a  surviving  trustee 
(/).  And  where  two  trustees  were  desirous  of  retiring,  and  it  was 
doubtful  whether  the  power  in  the  settlement  of  appointing  new 
trustees  applied  to  the  case,  it  was  deemed  expedient  to  appoint 
new  trustees  {g). 

5.  In  considering  whether  the  assistance  of  the  Court  is  re-  [Case  for  the 

j.i-,  c  ,  -,  ii.-j^  assistance  of  the 

quired,  the  existence  of  a  power  to  appoint  new  trustees  is  of  court.] 
course  very  material.  In  general,  where  there  is  a  power  of  ap- 
pointment of  new  trustees,  which  the  donee  is  willing  to  exercise  (A), 
the  Court  will  not  appoint  new  trustees  {i),  though  it  is  suggested 
that  the  power  will  be  improperly  exercised  (/).  But  in  one  case, 
where  the  parties  having  the  power  of  appointing  new  trustees 
were  resident  in  India  {k),  and  in  another,  where  the  power  of 
appointment  was  vested  in  husband  and  wife  jointly,  and  the 
wife  had  obtained  a  judicial  separation,  and  the  husband  was 
resident  abroad,  the  Court  made  an  order  (I). 

6.  The  statutory  power  to  appoint  a  trustee  is  available,  "although  [Where  no  exist- 
there  is  no  existing  trustee,"  a  provision  which  was  inserted  in  '"^  '"^  ^^'' 

[(a)  Re  Lemann's  Trusts,  22  Ch.  D.  trustee,  see  ante,  pp.  701,  702.] 

63.3  ;   Be  Phelps'  Settlement  Trusts,  31  [(j)  Re  Hodson's  Settlement,  9  Hare, 

Ch.  D.  (C.A.)  351  ;  and  see  &  Barber,  118.    Where  the  sole  trustee  of  a  will, 

39  Ch.  D.  (C.A.)  187;    Re   Weston's  who  had   acted  and  was  in  no  way 

Trusts,  W.  N.  (1898)  151.]  personally  disqualified  from  continu- 

[(b)  Re  Renshaio's  Trusts,  4  L.  R.  Ch.  ing  to  act  in  the  trusts,  was  desirous 

App.  783.]  of  being  discharged  from  the  trusts  of 

[(c)  Davis  V.   Chanter,  4  Jur.  N.S.  a  particular  fund  forming  a  portion  of 

272  ;  Re  Matthews,  26  Beav.  463.]  the  trust  property,  and  had  expressed 

[(d)  56  &  57  Vict.  c.  39,  ss.  58,  61.]  his  intention  of  lodging  such  fund  in 

[(e)  Re  Ruddington  Land,  (1909)  1  Court  unless  new  trustees  were  ap- 

Ch.  701.]  pointed  in  respect  of  it,   whom  he 

[(/)  Re  Davis'  Trusts,  12  L.  R.  Eq.  declined  to  appoint  himself,  it  was 

214.]  held  that  there   was   not  a   case  of 

[{g)  Re  Woodgate's  Settlement,  5  W.  R.  expediency  for   the  appointment  of 

448  ;  Re  Armstrong's  Settlement,  lb.]  additional     trustees  ;     Re     Nesbitt's 

[(h)  If  this  is  not  so,  the  petition  Trusts,  19  L.  R.  Ir.  509.] 

should  so   state  ;  Re  Sutton,   W.   N.  [{k)  Re  Humphry's  Estate,   1    Jvir. 


1885,  p.  122.]  N.S.  921.] 
Ri)  Re  Higginbottom's  Trusts,  (1892)  [{J)  Re  k 

3  Ch.  132  ;  Re  Gadd,  23  Ch.  D.  134  ;  As  to  the 

Tempest  v.  Lord  Gamoys,  21  Ch.  D.  571.  appointing 

As    to    appointment    of    the  public  lunatic,  see  jjost,  p.  861.] 


[{I)  Re  Somerset,  W.  N.  1887,  p.  122. 
3  Ch.  132  ;  Re  Gadd,  23  Ch.  T).  134  ;      As  to  the  case  where  the  power   of 
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sect.  9  of  the  Act  of  1852  in  order  to  remove  a  doubt  which 
had  been  entertained  under  the  Act  of  1850  (a) ;  and  where  the 
three  trustees  appointed  by  a  testator  died  in  his  lifetime,  the 
Court  appointed  new  trustees  (h).  But  as  the  power  is  only  to 
appoint  a  "  new  "  trustee  or  trustees,  the  Court  would  appear  to 
have  no  jurisdiction  under  the  statute  (c)  to  make  an  appointment 
where  no  trustees  have  been  appointed  by  the  testator,  unless  the 
circumstances  are  such  that  the  executor  or  heir  may  be  deemed 
a  constructive  trustee  (d). 
[Convict  or  bank-  7_  The  section  expressly  empowers  the  Court  to  make  an  order 
for  the  appointment  of  a  new  trustee  m  substitution  for  a  trustee 
who  is  convicted  of  felony  or  is  a  bankrupt,  but  does  not,  as 
regards  a  bankrupt  trustee,  introduce  the  words  "whether 
voluntarily  resigning  or  not,"  which  were  contained  in  section 
147  of  the  Bankruptcy  Act,  1883  (e).  It  is  apprehended,  how- 
ever, that  the  words  of  the  section  are  sufficient  to  confer  jurisdiction 
on  the  Court  to  remove  a  bankrupt  trustee  against  his  will  (/). 
In  other  cases,  not  so  specially  provided  for,  it  is  held  that  the 
Court  cannot  under  the  statute  remove  a  trustee  who  is  willing  to 
act  (g).  Thus,  where  one  of  the  two  trustees  was  residing  out  of 
the  jurisdiction,  but  it  did  not  appear  whether  such  residence  was 
likely  to  be  permanent,  the  Court  refused  to  appoint  a  new  trustee 
in  his  room  (h),  and  where  it  was  alleged  that  a  trustee  was  of 
unsound  mind,  but  the  trustee  denied  the  allegation,  and  was 
unwilling  to  be  removed,  the  Court  refused  to  make  an  order  (i). 

[{a)  See  Ee  Tyler's  Trust,  5  De  G.  [{g)  Re  Hodson's  Settlement,  9  Hare, 

&  Sm.  56  ;  Re  HazeUine,  16  Jur.  853  ;  118  ;  Re  Hadley,  5  De  G.  &  Sm.  67  ; 

Re  Frost's  Settlement,  15  Jur.  644.]  Re   Garty's  Settlement,  3   N.  R.  636  ; 

[(6)  ReSmirthwaite's  Trusts,  11  L.  R.  Re  Combs,  51  L.  T.  N.S.  45.] 

Eq.  251.]  [(/i)  Re  Mais,  19  Jur.  608  ;  see  Re 

[(c)  But  the   Court  has  authority  Lincoln  Primitive  Methodists,  1   Jur. 

to  do  it  by  its  inherent  jurisdiction  N.S.    1011.     But  where  one  of  the 

independently  of  the  Act ;  Bodkin  v.  trustees  had  gone  to  Australia,  and  it 

Brunt,  6  L.  R.  Eq.  580.]  was  not  known  where  he  was,  the 

[(rf)  Re  Davis'  Trusts,  12  L.  R.  Eq.  Court  appointed  a  new  trustee  in  his 

214  ;  Re  Moore,  21  Ch.  D.  778,  and  place  ;  Re  Harrison's  Trusts,  22  L.  J. 

see  Re  Gillett's  Trusts,  25  W.  R.  23.]  N.S.  Ch.  69.    And  where  an  assignee 

[(e)    Repealed,    see    ante,   p.    838,  in  bankruptcy  had  resigned  his  office 

uote  (c).]  and  gone  abroad,  and  the   creditors 

[(/)  See  C'oomicsv.  Brookes,  12  L.  R.  had    accepted    his    resignation,    the 

Eq.  61  ;  Re  Adams'  Trusts,  12  Ch.  D.  Court    made    a    vesting    order  ;    Re 

634.     A   bankrupt  trustee  who  had  Joyce's  Estate,  2  L.  R.  Eq.  576  ;  and 

obtained  his  discharge  was  removed  in  another  case,  where  a  trustee  had 

on  the  application  of  his  co-trustee,  gone  abroad   to  reside  permanently, 

who  was  also  a  beneficiary,  although  the  Court  appointed  a  trustee  in  his 

the  application  was  opposed  by  bene-  place  ;  Re  Bignold's  Settlement  Trusts, 

ficiaries  entitled  to  larger  shares  than  7  L.  R.  Ch.  App.  223.] 

the    petitioner  ;    Re    Foster's    Trusts,  [(i)  Re  Combs,  51  L.  T.  N.S.  45.] 
55  L.  T.  N.S.  479.] 
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If  there  be  ground  for  removing  a  trustee  for  misconduct  or  other 
cause,  the  application  to  the  Court  should  be  by  action,  as  it  vyas 
not  the  intention  of  the  Act  to  deprive  retiring  trustees  of  their 
right  to  have  their  accounts  taken  in  the  presence  of  their  cestuis 
que  tnist,  or  of  their  lie7i  upon  the  trust  estate  for  any  balance 
due  to  them  (a). 

8.  Where  trustees  have  been  already  appointed  under  a  povyer,  [Re-appointment 
the  Court  has  in  some  cases  appointed  them  again  for  the  purpose  "Ipdn'tTdf'^''*'^' 
of  making  a  vesting  order  (b),  but  in  He   Vicat  (c),  a  case  in 

lunacy,  L.JJ.  Cotton  and  Lindley  considered  that  it  was  not 
proper  to  reappoint  trustees  of  the  validity  of  whose  appointment 
under  the  power  there  was  no  doubt,  and  declined  to  make  such  • 
an  order,  and  in  the  subsequent  case  in  Chancery  of  Be  Dewhirst's 
Trusts  (d),  the  Court  of  Appeal  followed  Be  Vicat,  and  held  that 
the  earlier  authorities  must  be  treated  as  overruled  (e). 

9.  The  Court  will  not  in  general  appoint  persons  trustees  who  [Persons  eligible 
are  resident  mit  of  the  jurisdiction  (/) ;  but  has  done  so  in  several  ^y^he  (fourt  l*^ 
cases,  where  the  special  circumstances  rendered  that  course  advis- 
able (g).     It  has  been  the  general  rule  of  the  Court  not  to  appoint 

one  of  the  cestuis  que  trust  a  trustee,  if  it  can  be  avoided  (h),  but 


[(a)  Be  Blancliard,  7  Jur.  N.S.  505. 
Even  a  solicitor,  though  an  officer  of 
the  Court,  was  held  not  to  be  re- 
movable by  petition  against  his  will, 
on  grounds  of  misconduct  in  his 
character,  not  of  solicitor,  but  of 
trustee  ;  Re  Blancliard,  3  De  G.  F.  & 
J.  131.] 

[(5)  Be  Mundel's  Trust,  2  L.  T.  N.S. 
653 ;  Be  Pearson,  5  Ch.  D.  (C.  A.)  982  ; 
Be  CheU,  49  L.  T.  N.S.  196;  Be  Carson's 
Settlement  Trusts,  W.  N.  1867,  p.  32  ; 
Re  Clay's  Settlement,  W.  N.  1873,  p. 
129  ;  Be  Dalgldsh's  Settlement,  4  Ch.  D. 
(C.A.)  143,  reversing  S.  C.  1  Ch.  D. 
46  ;  Be  McCarthy's  Trusts,  1  L.  K.  Ir. 
16.] 

He)  33  Ch.  D.  103.] 

[(d)  33  Ch.  D.  416  ;  and  see  Re 
Gardiner's  Trusts,  33  Ch.  D.  590 ;  Be 
Driver's  Settlement,  19  L.  R.  Eq.  352  ; 
Be  Kenny's  Trusts,  (1906)  1 1.  R.  531.] 

Ue)  And  see  Be  Cane's  Trusts,  (1895) 
1  I.  E.  172.  In  Be  Slacken,  W.  N. 
(1893),  p.  203,  one  of  the  newly  ap- 
pointed trustees  retired,  and  a  new 
trustee  was  appointed  in  his  place, 
and  the  vesting  order  made  conse- 
quential thereon.] 

[(/)  Be  Guibert,  16  Jur.  852  ;  Be 
Curtis's  Trust,  5  Ir.  R.  Eq.  429.] 

[(g)  Be  Liddiard,  U  Ch.  D.  310 ; 


Be  Austen's  Settlement,  38  L.  T.  N.S. 
601  ;  Be  Cunard's  Trusts,  48  L.  J.  N.S. 
Ch.  192 ;  27  "W.  R.  52 ;  Be  Hill's 
Trusts,  W.  N.  1874,  p.  228  ;  Be  Free- 
man's Settlement,  37  Ch.  D.  148.  In 
one  order  the  Court  inadvertently 
appointed  an  alien  a  trustee,  and 
afterwards  refused  to  substitute  a 
natural  born  subject  without  the  con- 
sent of  the  Crown,  which  was  not 
given.  The  order  was  then  reheard 
by  the  same  judge  pro  formd  and 
discharged,  and  a  natural  born  sub- 
ject appointed  in  the  place  of  the 
alien  ;  Be  Giraud,  32  Beav.  385.  See 
now  the  Naturalization  Act,  1870 
(33  Vict.  c.  14),  s.  2.  Where  the 
cestuis  que  trust  were  living  abroad, 
and  English  trustees  could  not  be 
found,  the  Court  appointed  aliens  ; 
Be  Hill's  Trusts,  "W.  N.  1874,  p.  228. 
As  to  the  appointment  of  persons 
resident  out  of  the  jurisdiction  to  be 
trustees  for  thepurposes  of  the  Settled 
Land  Acts,  see  ante,  p.  656.  The 
Court  can  appoint  new  trustees  where 
a  trust  is  an  office  without  any  estate  ; 
Be  Eoyce,  4  De  G.  J.  &  Sm.  205; 
10  Jur.  N.S.  138  ;  and  see  Seton  on 
Judgments,  6th  ed.   p.  1247.] 

[(h)  Ex  parte  Glutton,  17  Jur.  988  ; 
Be  Clissold's  Settlement,  10  L.  T.  N.S. 
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the  husband  of  a  cestui  que  trust  was  appointed  jointly  with 
another,  on  the  husband's  undertaking  that  if  he  became  sole 
trustee  he  would  immediately  take  steps  for  the  appointment  of  a 
co-trustee  {a).  It  is  apprehended  that  the  Court,  at  all  events  in 
cases  where  the  powers  of  the  Settled  Land  Acts  are  likely  to  be 
exercised,  would  be  unwilling  to  appoint  the  solicitor  of  the 
tenant  for  life  (6). 

10.  The  Court,  in  appointing  new  trustees  under  this  section, 
does  not  limit  itself  necessarily  to  the  number  named  in  the  original 
instrument  of  trust.  Thus  it  has  appointed  two  instead  of  one  (c), 
and  has  added  two  new  trustees  to  the  two  original  trustees  (d) ; 
but  it  never  appoints  a  single  trustee  where  there  were  originally 
more  trustees  than  one  (e).  The  Court  has  appointed  two  trustees 
where  there  were  originally  three  (/),  and  three  where  there  were 
originally  four  {g),  and,  where  there  was  a  power  of  appointing  new 
trustees,  with  a  direction  that  the  number  might  be  augmented  or 
reduced,  and  one  of  the  three  trustees  wished  to  retire,  but  no  new 
trustee  could  be  found,  the  Court  appointed  the  two  continuing 
trustees  to  be  the  sole  trustees  Qi).  This  practice  of  the  Court 
was,  however,  arrested  by  the  case  of  In  re  Colyer  (i),  in  which 

But  where  there  was  only  one  trustee 
originally  and  the  trust  was  coming 
to  an  end,  the  Court  appointed  a 
single  trustee ;  Be  Reynault,  16  Jur. 
233.] 

[(/)  Bulkeley  v.  Earl  of  Eglinton, 
1  Jur.  N.S.  994 ;  Be  Marriot's  Settle- 
ment, 18  L.  T.  N.S.  749.] 

[{g)  Emmet  v.  Clarke,  7  Jur.  N.S. 
404 ;  and  where  a  fund  was  bequeathed 
to  a  single  trustee  upon  trust  for  a 
person  tor  life,  with  remainder  to 
two  others,  and  the  remaindermen 
petitioned  for  the  appointment  of  an 
additional  trustee,  the  Court  made 
the  order,  but  threw  the  costs  upon 
the  remaindermen  ;  Be  Brachenbury's 
Trusts,  10  L.  R.  Eq.  45  ;  Be  Gregson's 
Trusts,  34  Ch.  D.  209.] 

[{h)  Be  Stokes'  Trusts,  13  L.  R.  Eq. 
333  ;  and  this  decision  was  subse- 
quently followed  in  Be  Tatham's 
Trusts,  ^Y.  N.  1877,  p.  259  ;  Be  Har- 
ford's Trusts,  13  Ch.  D.  135  ;  Be 
Gibbin's  Trusts,  W.  N.  1880,  p.  99  ; 
Be  Shipperdson's  Trusts,  49  L.  J.  N.S. 
Ch.  619  ;  Be  Northorp,  29  W.  R.  134 ; 
and  see  Be  Mace's  Trusts,  W.  N.  1887, 
p.  232  ;  Be  Fowler's  Trusts,  55  L.  T. 
N.S.  546.] 

[(i)  50  L.  J.  N.S.  Ch.  479.  In  Be 
Aston,  23  Ch.  D.  (C.  A.)  217,  the  M.R., 


642  ;  Ex  parte  Goiiybeare's  Settlement, 
1  W.  R.  458 ;  and  see  Be  Giraud, 
32  Beav.  385.  As  to  the  appoint- 
ment of  a  near  relative  of  a  cestui 
que  trust,  see  ante,  p.  827,  and  as  to 
the  removal  of  these  restrictions 
under  the  Rules  of  Court  in  reference 
to  the  appointmentof  judicial  trustees, 
see  a7ite,  p.  700.] 

[{a)  Be  Hattatt's  Trusts,  21  L.  T. 
N.S.  781  ;  18  W.  R.  416  ;  Be  Burgess's 
Trusts,  W.  N.  1877,  p.  87  ;  Be  Light- 
body's  Triists,  52  L.  T.  N.S.  40  ;  but 
this  undertaking  was  not  required  in 
Be  Jesson,  (In  Lunacy,  7th  August, 
1878,  M.S.),  where  three  new  trustees 
were  appointed,  one  of  whom  was  the 
husband  of  the  tenant  for  life.] 

[(6)  See  Be  Earl  of  Stamford,  (1896) 
1  Ch.  288,  299  ;  Be  Spencer's  Settled 
Estates,  (1903)  1  Ch.  75.  Eor  a  case 
in  which  one  of  the  firm  of  solicitors 
who  acted  for  the  petitioners  was 
appointed  trustee,  see  Be  Brentnall's 
Trusts,  W.  N.  1872,  p.  77.] 

[(c)  Be  Tunstall's  Will,  4  De  G.  & 
Sm.  421.] 

[((?)  Re  Baycott,  5  W.  R.  15.] 

[(«)  Be  Ellison's  Trust,  2  Jur.  N.S. 
62  ;  Re  Porter's  Trxist,  2  Jur.  N.S. 
349  ;  Be  Tunstall,  15  Jur.  646  ;  Re 
Dickinson's   Trust,  1   Jur.   N.S.    724. 
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the  L.  J.  Cotton,  on  a  lunacy  petition,  declined  to  follow  it,  and 
required  the  whole  number  of  trustees  to  be  filled  up.  But  recently 
in  view  of  the  wide  terms  of  the  Trustee  Act,  1893,  and  the 
Lunacy  Act,  1890,  orders  have  been  made  both  in  the  Chancery 
Division  and  in  Lunacy,  vesting  trust  property  in  three  continuing 
trustees,  where  four  were  originally  appointed  (a) ;  and  in  two, 
where  there  were  originally  three  (I).  And  certain  statutory  ex- 
ceptions to  the  general  practice  of  the  Court  have  been  introduced 
by  the  Public  Trustee  Act,  1906  (c). 

Where  the  whole  of  the  fund  is  immediately  divisible,  the 
Court  has  not  been  in  the  habit  of  requiring  the  number  of 
trustees  to  be  filled  up  by  the  appointment  of  a  new  trustee  (d). 

11.  Where  there  are  two  distinct  trust  estates  under  the  same  [Separate  seta  of 
will,  but  only  one  set  of  trustees,  the  Court,  with  the  consent  of  t^^tees.] 

the  representative  of  the  surviving  trustee,  will  appoint  new 
trustees  of  one  estate  without  dealing  with  the  other  estate  («) ; 
and  generally  the  Court  has  assumed  the  like  power  of  appoint- 
ing separate  trustees  of  separate,  shares  (/). 

12.  The  concluding  sub-sect,  of  sect.  25,  providing  that  nothing  [Exception  as  to 
contained  in  the  section  shall  give  power  to  appoint  an  executor  appointment  of 

°  ^  '-  '■  executor  or 

or  administrator,  is  a  new  enactment.     It  must  be  read  in  con-  administrator.] 
nection  with  the  definition,  and  so  read,  the  effect  of  it  appears  to 
be  that  the  Court  cannot  appoint  a  trustee  to  perform  duties 

with  the  concurrence  of   the   other  ordinary  cases  a  sufficient  number.] 
members  of  the  Court,  -while  adhering  [(6)  Re  Fitsherbert's  Settlement  Trusts, 

to  his  decision  in  Be  Harford's  Trusts,  W.  N.  (1898)  p.  58.] 
declined  to  follow  it,  on  the  ground  [(c)  See  ante,  Chap.  XXIII.  p.  701.] 

of  L.   J.   Cotton's  objection,  and  to  [(rf)  See  J^e  Aff«%«,  26  Ch.  D.  (O.A.) 

secure  uniformity  of  practice  in  the  745  ;  Be  Lavibs'  Trusts,  28  Ch.  D.  77  ; 

Chancery   Division  and  in   Lunacy,  and  in  one  case  where  an  action  was 

and    Lindley     and    Bowen,     L.JJ.,  pending  to   execute  the  trusts,  the 

concurred  :  and  see  Be  Lamb's  Trusts,  Court  dispensed  with  a  new  trustee 

28  Ch.  D.  77  ;  Be  Gardiner's  Trusts,  33  on   the   continuing    trustees    under- 

Ch.  D.  590  ;  Be  Glietwynd's  Settlement,  taking  to  bring  the  trust  funds  im- 

(1902)  1  Ch.  692,  where  Farwell,  J.,  mediately  into  Court  in  the  action  ; 

said:  "Either,  therefore,  from  want  of  Davies  v.    Hodgson,   42  Ch.    D.   225. 

j  urisdiction  or  from  refusal  to  exercise  In  the  case   of  a  charity,  the  Coiirt 

it,  the  Court  did  not  in  fact  discharge  appointed  ten  new  trustees  and  vested 

trustees  under  the  Trustee  Act,  1850,  the  estate   in  the  whole   body,  and 

without  appointing  new  trustees  in  directed  that  when  reduced  to  three 

their  place  ;   and  the  same  practice  the  trtistees  should  apply  at  Chambers 

must  obtain  under  the  Trustee  Act,  for  the  appointment  of  new  trustees  ; 

1893."]  Be  Berglwlt,  2  Eq.  Rep.  90.] 

[(a)  Be  Leon,  (1892)  1  Ch.  348,  in  [(e)  Be  Dennis,  12  W.  R.  575.] 

lunacy;   Be  Lees,  (1896)  2  Ch.   508,  [(f)  Be  Gotterill's  Trusts,  W.'!<i.  1869, 

Chittj,  J.;  andaeebugmore  Y.  Suffield,  p.  183;  Be  Canard's  Trusts,  4A  L.  J. 

W.  N.  (1896)  p.  50  ;  Be  Price,  W.  N!  N.S.   Ch.    192  ;    27   W.    R.    52  ;    Be 

(1894)  p.  169.    Quaere  whether,  having  Paine's   Trusts,   28   Ch.    D.  725  ;   Be 

regard  to  the  provisions  of  the  Act,  Moss's  Trusts,  37  Ch.  D.  513.] 
two  continuing  trustees  are  not  in 
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which  belong  not  to  the  office  of  a  trustee,  but  only  to  that  of  an 
executor,  but  that  when  the  estate  is  cleared  by  payment  of  debts, 
and  the  executor  assumes  the  character  of  trustee,  a  new  trustee 
may,  in  a  fit  case,  be  appointed  in  his  place  (a). 

13.  The  general  provisions  of  the  Trustee  Act,  1893  (&),  in  refer- 
ence to  vesting  orders  as  to  land  (c),  are  contained  in  sect.  26  (d), 
which  enacts  that  "  In  any  of  the  following  cases,  namely : — 

(i.)  Where  the  High  Court  appoints  or  has  appointed  (e)  a 

new  trustee ;  and 
(ii.)  "Where  a  trustee  entitled  to  or  possessed  of  any  land  (/), 
or  entitled  to  a  contingent  right  therein,  either  solely  or 
jointly  (g)  with  any  other  person — 

(a)  is  an  infant  (h),  or 

(b)  is  out  of  the  jurisdiction  of  the  High  Court  (t),  or 

(c)  cannot  be  found  (j);  and 


[(a)  See  Eaton  v.  Dairies,  W.  N. 
(1894)  p.  32,  and  ante,  p.  835.  Under 
the  former  Acta  it  had  been  held  by 
Kay,  J.,  in  Be  Moore,  21  Ch.  D.  778, 
that  the  Court  had  jurisdiction  to 
appoint  a  trustee  to  perform  ex- 
ecutorial duties,  but  this  decision  was 
doubted  by  Cotton,  L.J.,  in  Be  Willey, 
W.  N.  1890,  p.  1.] 

[(6)  56  &  57  Vict  c.  53.] 

[(c)  The  late  Vice-Chancellor  Parker 
was  not  disposed  to  make  a  vesting 
order  in  cases  where  a  conveyance 
could  be  had  ;  Langhorn  v.  Langliorn, 
21  L.  J.  N.S.  Ch.  860.  But  it  is 
clear  that  the  Court  has  power  to 
make,  and  according  to  the  present 
practice,  it  frequently  does  make, 
vesting  orders  even  where  there  is  no 
incapacity  in  the  person  seised  or 
possessed  of  the  legal  estate  to  convey 
to  the  new  trustee ;  Be  Manning's 
Trusts,  Kay,  App.  xxviii.] 

[(d)  Replacing  ss.  7-15  of  the  Act 
of  1850,  and  s.  2  of  the  Act  of  1852.] 

[(e)  The  new  trustee  may  be  ap- 
pointed in  a  suit  and  an  order  made 
subsequently,see  Be  Hiighes'  Settlement, 
2  H.  &  M.  695.] 

[(/)  By  s.  50  the  expression  "  land '.' 
includes  manors  and  lordships,  and 
reputed  manors  and  lordships,  and 
incorporeal  as  well  as  corporeal  here- 
ditaments, and  any  interest  therein, 
and  also  an  undivided  share  of  land.] 

[(g)  The  word  "jointly"  is  not 
limited  to  a  legal  joint  tenancy,  but 
is  used  in  a  wide  sense,  and  applies 
to  the  case  of  lands  descending  to  the 


co-heiress  and  the  surviving  heir,  or 
(if  the  case  fall  within  s.  30  of  the 
Conveyancing  and  Law  of  Property 
Act,  1881),  the  personal  representative 
of  a  deceased  co-heiress  of  the  deceased 
trustee ;  Be  Gfreemoood's  Trusts,  27 
Ch.  D.  359 ;  Be  Templer's  Trusts,  4  N.E. 
494 ;  but  see  M'Murray  v.  Spicer,  5 
L.  R.  Eq.  527.] 

\(Ji)  As  to  an  infant  of  unsound 
mind,  see  post,  p.  846.] 

[(i)  A  temporary  absence,  as  where 
the  captain  of  a  merchantman  was 
abroad  on  a  voyage,  is  not  within  the 
Act ;  Hutchinson  v.  Stephens,  5  Sim. 
499  (a  case  under  the  old  Act,  11  G.  4. 
&  1  W.  4.  c.  60).  A  trustee  may  be 
treated  as  out  of  the  jurisdiction, 
although  he  appears  by  counsel ; 
Stillwdl  V.  Ashley,  Set.  on  Judgt., 
6th  ed.  p.  1247.  The  enactment 
applies,  where  the  trustee  out  of 
the  jurisdiction  is  of  unsound 
mind ;  Be  Gardner's  Trusts,  10 
Ch.  D.  29.] 

[0)  Where  a  company  had  become 
automatically  dissolved  before  it  had 
conveyed  its  property  to  a  purchaser, 
the  Court  made  an  order  vesting  the 
property  in  him  for  all  the  estate  of 
the  company  therein  at  the  date  of 
the  dissolution  :  Be  General  Accident 
Assurance  Corporation,  (1904)  1  Ch. 
147  ;  and  similar  orders  were  made 
where,  under  similar  circumstances, 
an  assignment  of  leaseholds  to  pur- 
chasers had  not  been  made  ;  Be  No.  12 
Gable  Boad,  Hoylalce,  Cheshire,  (1904) 
W.N.   8 ;    and  where  a  transfer   of 
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(iii.)  Where  it  is  uncertain  who  was  the  survivor  of  two  or 
more  trustees  jointly  entitled  to  or  possessed  of  any 
land;  and 

(iv.)  Where,  as  to  the  last  trustee  known  to  have  been 
entitled  to  or  possessed  of  any  land,  it  is  uncertain 
whether  he  is  living  or  dead;  and 

(v.)  Where  there  is  no  heir  or  personal  representative  (a)  to 
a  trustee  who  was  entitled  to  or  possessed  of  land  and 
has  died  intestate  as  to  that  land,  or  where  it  is  uncertain 
who  is  the  heir  or  personal  representative  or  devisee  of  a 
trustee  who  was  entitled  to  or  possessed  of  land  and  is 
dead ;  and 

(vi.)  Where  a  trustee  jointly  or  solely  entitled  to  or  possessed 
of  any  land,  or  entitled  to  a  contingent  right  therein, 
has  been  required,  by  or  on  behalf  of  a  person  entitled 
to  require  a  conveyance  of  the  land  or  a  release  of  the 
right,  to  convey  the  land  or  to  release  the  right,  and  has 
wilfully  refused  (6)  or  neglected  to  convey  the  land  or 
release  the  right  for  twenty-eight  days  after  the  date  of 
the  requirement ; 

the  High  Court  may  make  an  order  (in  this  Act  called  a  vesting 

order)  vesting  the  land  in  any  such  person  in  any  such  manner 

and  for  any  such  estate  as  the  Court  may  direct,  or  releasing  or 

disposing  of  the  contingent  right  to  such  person  as  the  Court  may 

direct. 

mortgage  had  been  overlooked  ;  Ee  the  corresponding  enactment  in  s.  2 

No.  9  Bomore  Road,  (1906)  1  Ch.  359.  of  the  Act  of  1852  was  only  intended 

In  Be  Taylor's  Agreement  Trusts,  (1904)  to  apply  in  clear  oases,  as,  for  instance, 

2    Oh.    737,   Buckley,   J.,    being  of  where  a  conveyance  to  a  new  trustee 

opinion   that,    as    the    Crown    was  as  to  whose  title  there  is  no  doubt,  is 

trustee,  sect.  35  did  not  apply,  de-  asked  for.    Qu(Bre,  whether  the  refusal 

olined,  in  a  similar  case,  to  make  the  must  be  by  the  person  who  is  trustee 

order,  but  in  the  result,  the  Board  at  the  date  of  the  order  ;  see  Be  Mills' 

of  Trade,  on  the  suggestion  of  counsel  Trusts,  uU  sup.    Where  a  mortgagor 

to  the  Treasury,  directed  the  Comp-  covenanted  to  surrender  copyholds  to 

troUer  to   register  the  purchaser  as  the  mortgagee,  and  refused  to  surrender 

proprietor.]  for  twenty-eight  days,  the  Court  made 

[(a)  It  is  apprehended  that  these  a  vesting  order,  and  service  on  the 

words  must  be  read  as  equivalent  to  mortgagor,  who  could  not  be  found, 

"  where  there  is  no  heir,  or  where  was  dispensed  with  ;  Be  Crowe's  Mort- 

there  is  no  personal  representative."]  gage,  13   L.   R.  Eq.  26  ;    and  see  Be 

[(6)  A  married  woman  is  capable  ot  Mills'  Trusts,  37  Ch.  D.  312,  at  p.  316. 

refusing  ;  Bowleg  v.  Adams,  14  Beav.  As  to  the  instrument  to  be  tendered 

130.    A  refusal  is  not  wilful  if  the  in  the  case  of  copyholds,  see  Bowleg  v. 

title  of  the  person  requiring  the  con-  Adams,  14  Beav.  132  ;  Seton,  6th  ed. 

veyance  is  disputed,  and  the  trustee  pp.  1236,  1269,  and  as  to  the  form  of 

entertains  a  hand  fide  doubt  as  to  it ;  order  in  case  of  refusal  to  convey,  see 

Be  Mills'  Trusts,  40  Ch.  D.  (C.A.)  14,  Seton,  6th  ed.  pp.  1234,  1236,  1247.] 
19,  where  Cotton,  L.J.,  observed  that 
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Provided  that — 

(a)  Where  the  order  is  consequential  on  the  appointment 

of  a  new  trustee,  the  land  shall  be  vested  for  such 
estate  as  the  Court  may  direct  in  the  persons  who  on 
the  appointment  are  the  trustees;  and 

(b)  Where  the  order  relates  to  a  trustee  entitled  jointly 

with  another  person,  and  such  trustee  is  out  of  the 
jurisdiction  of  the  High  Court  or  cannot  be  found,  the 
land  or  right  shall  be  vested  in  such  other  person, 
either  alone  or  with  some  other  person." 
[Jurisdiction  of  14.  Under  the  corresponding  provisions  of  the  former  Acts  it 
Court.  J  ^g^g  j^gj^  ^Yi^^  the  Court  had  jurisdiction  to  divest  the  whole  estate 

from  the  continuing  and  incapacitated  trustees,  and  to  vest  it  in 
the  new  body  of  trustees,  including  the  continuing  trustees,  as 
joint  tenants  (a),  and  if  the  lands  were  leaseholds  for  a  term  of 
years,  to  make  a  vesting  order,  without  the  concurrence  of  the 
landlord,  unless  there  was  a  provision  against  assignment  (6),  and 
to  vest  the  estate  though  it  had  escheated  to  the  Crown,  provided 
the  Crown  consented  (c).  But  the  Court  did  not  assume  juris- 
diction to  give  directions  as  to  the  mode  in  which  the  trust  should 
be  executed  by  the  trustees  (d).  It  would  seem  that  the  High 
Court,  when  appointing  a  new  trustee  in  place  of  a  sole  lunatic 
trustee,  has  no  jurisdiction  to  make  a  vesting  order  (e). 
[Infant  trustee  of  j^5_  -Qj  section  143  of  the  Lunacy  Act,  1890  (/),  it  is  expressly 
enacted  that  the  provisions  of  that  Act  as  to  vesting  orders  shall 
not  affect  the  jurisdiction  of  the  High  Court  as  to  any  lunatic 
trustee  or  mortgagee  who  is  an  infant,  and  it  seems  therefore,  that 
where  an  infant  trustee  is  of  unsound  mind,  the  case  does  not  fall 
under  the  lunacy  jurisdiction,  but  under  that  of  the  High  Court  (g.) 
[Orders  as  to  the  16.  By  sect.  27  of  the  Trustee  Act,  1893,  "where  any  land  is 
of  unborn  "^  ^  ^  Subject  to  a  contingent  right  in  an  unborn  person  or  class  of 
persons.]  unborn  persons  who,  on  coming  into  existence  would,  in  respect 

thereof,  become  entitled  to  or  possessed  of  the  land  on  any  trust, 

[(a)  Be  Fisher's  Will,  1  W.  E.  505 ;  Ud)  Be  Tayler,  2  De  G.  P.  &  J.  125.] 

Smith  V.  Smith,  3  Drew.  72,  overruling  [(e)  Be  M.,  (1899)  1  Cli.  79.] 


Re  Watt's  Settlement,  9  Hare,  106,  am 
Be  Flyer's  Trust,  lb.  220.] 


(/)  53  &  54  Vict.  c.  5.] 

{g)  See  Re  Arrowsmith's  Trusts,  4 


[(6)  Re  Mattheio's  Settlement,  2  W.  E.  Jur.  N.S.  1123.    In  s.  2  of  the  Trustee 

85,  &c.  ;  Be  Driver's  Settlement,  19  L.  Act,  1850,  tlie  definition  of  person  of 

E.  Eq.  352  ;  Re  Dalgleish's  Settlement,  unsound  mind  expressly  excluded  an 

4  Oh.  D.  (C.A.)  143,  reversing  /S.  C  1  infant.     But  the  expression  "infant" 

Ch.  D.  46  ;  Be  Bathbone,2C\i.  I).  (C.A.)  primd  facie  includes  an  infant  who  is 

483.     But  see  Re  Warrant's  Trust,  20  of   unsound    mind,  and  the  form  of 

L.J.  Ch.  532.]  •  vesting  order  adopted  by  ss.  134-136 

[(c)  Re  Martinez'  Trust,  W.  N.  1870,  of  the  Lunacy  Act,  1890,is  not  adapted 

p.  70  ;  22  L,  T.  N.S.  403.]  to  the  case  of  an  infant.] 
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the  High  Court  may  make  an  order  releasing  the  land  from  the 
contingent  right,  or  may  make  an  order  vesting  in  any  person  the 
estate  to  or  of  which  the  unborn  person  or  class  of  unborn  persons 
would,  on  coming  into  existence,  be  entitled  or  possessed  in  the 
land." 

17.  Sections  28  and  29  (a)  of  the  Act  contain  provisions  ap-  [Mortgagee 
plicable  to   the   case   of  mortgagees  of  land,  and   enabling  the^° 
Court  to  make  a  vesting  order  in  place  of  a  conveyance  by  an 

infant  mortgagee,  or  in  place  of  a  conveyance  by  the  heir,  devisee, 
or  personal  representative  of  a  deceased  mortgagee. 

18.  By  sect.  30  (6)  of  the  Trustee  Act,  1893,  as  amended  by  [Vesting  order 
sect.  1  of  the  Trustee  Act,  1894  (c),  it  is  provided  that  where  """j^^g^nt  for 
any  Court  gives  a  judgment,  or  makes  an  order  directing  the  sale  ^'^^^  or  mortgage 
or  mortgage  of  any  land,   every  person   who  is  entitled  to  or 
possessed  of  the  land,  or  entitled  to  a  contingent  right  therein  (d), 

and  is  a  party  to  the  action  or  proceeding  in  which  the  judgment 
or  order  is  given  or  made  (e),  or  is  otherwise  bound  by  the 
judgment  or  order  (/),  shall  be  deemed  to  be  so  entitled  or 
possessed,  as  the  case  may  be,  as  a  trustee  within  the  meaning  of 
the  Act  of  1893  (g) ;  and  the  High  Court  may,  if  it  thinks  expedient, 
make  an  order  vesting  the  land  or  any  part  thereof,  for  such 
estate  as  the  Court  thinks  fit,  in  the  purchaser  or  mortgagee,  or 
in  any  other  person  (h). 

19.  By  sect.  31  (i)  of  the  same  Act,  where  a  judgment  is  given  [Vesting  order 

consequential  on 
Judgment  for 

[(a)   For  these  sections,  see  App.  [(g)  A  devisee  of  real  estate  cliarged  gpeciiic  perform- 
No.  i.]  with  debts  who  had  become  a  lunatic,  ance,  &c.] 

[(i)  Replacing  s.  29  of  the  Act  of  and  had  subsequently  by  his  com- 

1850,  and  s.  1  of  the  Act  of  1852.]  niittee,  with  the  sanction  of  the  Master 

[(c)  57  Vict.  c.  10.1  in  Lunacy,  commenced  an  action  for 

[{d)  In  the  Act  of  1893  the  word  the  administration  of  his  testator's 

"  therein "  was  followed  by  the  words  estate,  was  held  to  be  bound  by  an 

"  as  heir  or  under  the  will  of  a  de-  order  for  sale  of  the  real  estate  made 

ceased  person  for  payment  of  whose  in  the  action,  and  to  be  a  trustee 

debts  the  judgment  was  given  or  order  within  the  Act ;  Be  Stamper,  46  L.  T. 

made,"  but  by  the  Act  of  1894  these  N.S.  372.1 

words  are  repealed.]  [(h)  Where   copyholds,  devised   to 

[(e)  In  an  administration  suit,  if  an  infant  for  life  with  remainder  to 

the  legal  estate  has  descended  to  the  his  first  son  in  tail,  were  decreed  to 

heir  of  the  testator  who  is  not  a  party,  be  sold  for  payment  of  debts,  and  the 

the  Court  has  no  jurisdiction  to  make  infant's  guardian  had  been  ordered 

a  vesting  order  ;  Ounson  v.  Simpson,  to  surrender  to  the  purchaser  in  the 

5  L.  R.  Eq.  332  ;    and  see  Gough  v.  place  of  the  infant,  the  purchaser  was 

Bage,'W.  N.  1871,  p.  327;   25  L.  T.  entitled  to  an  order  releasing  the  con- 

N.S.  738.]  tingent  rights  of  the  infant's  unborn 

[(/)  The  section  applies  to  the  case  issue  :   Wood  v.  Beetlestone,  1  K.  &  J. 

where  the  person  to   convey  is  not  213.] 

under  disability  ;  Re  Lee ;  Kenyan  v.  [(i)  Replacing  s.  30  of  the  Trustee 

Lee,  Set.   on  Judgments,  6th   ed.  p.  Act,  1850,  and  s.  7  of  the  Partition 

1272 ;  BecMt  v.  Sutton,  19  Ch.  D.  646.]  Act,  1868.] 
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for  the  specific  performance  of  a  contract  concerning  any  land  (a), 
or  for  the  partition,  or  sale  in  lieu  of  partition,  or  exchange,  of 
any  land,  or  generally  where  any  judgment  is  given  for  the 
conveyance  of  any  land  either  in  cases  arising  out  of  the  doctrine 
of  election  or  otherwise,  the  High  Court  may  declare  that  any  of 
the  parties  to  the  action  are  trustees  of  the  land  or  any  part 
thereof  within  the  meaning  of  the  Act,  or  may  declare  that  the 
interests  of  unborn  persons  (b)  who  might  claim  under  any  party 
to  the  action,  or  under  the  will  or  voluntary  settlement  of  any 
person  deceased  who  was  during  his  lifetime  a  party  to  the 
contract  or  transactions  concerning  which  the  judgment  is  given, 
are  the  interests  of  persons  who,  on  coming  into  existence,  would 
be  trustees  within  the  meaning  of  the  Act,  and  thereupon  the 
High  Court  may  make  a  vesting  order  relating  to  the  rights  of 
those  persons,  born  and  unborn,  as  if  they  had  been 
trustees  (c). 

Under  the  powers  conferred  by  the  enactments  for  which  this 
section  has  been  substituted  it  was  held  in  a  partition  suit  that 
instead  of  giving  an  infant  entitled  to  a  share  a  day  to  show  cause, 
the  Court  might  declare  him  to  be  a  trustee  of  such  parts  of  the 
property  as  were  allotted  to  other  parties  (d),  and  in  a  foreclosure 
suit  by  an  equitable  mortgagee,  that  the  Court,  in  making  an 
absolute  decree  for  foreclosure  and  directing  a  conveyance,  could 

[(a)  For  order  declaring  donee  of  L.  R.  Eq.  182.] 
a  power  of  jointuring  a  trustee  for  [(c)  By  the  Judicature  Act,  1884 
plaintiff  and  appointing  a  person  to  (47  &  48  Vict.  c.  61),  s.  14,  "  Where 
execute  a  jointure  deed,  see  Ex  parte  any  person  neglects  or  refuses  to 
Mornington,  4  De  G.  M.  &  G.  537  ;  comply  with  a  judgment  or  order 
Seton  on  Judgments,  6th  ed.  p.  1265.  directing  him  to  execute  any  con- 
In  suits  for  the  specific  performance  of  veyance,  contract,  or  other  document, 
a  contract  for  a  lease,  the  Court  has  on  or  to  indorse  any  negotiable  instru- 
several  occasions  made  orders  under  ment,  the  Court  may,  on  such  terms 
the  former  Acts  appointing  a  person  to  and  conditions  (if  any)  as  may  be  just, 
convey,  or  vesting  the  interests  of  un-  order  that  such  conveyance,  contract, 
born  persons  ;  see  Hodgson  v.  Bower,  or  other  document  shall  be  executed, 
Howell  V.  Palmer,  Set.  on  Judgments,  or  that  such  negotiable  instrument 
6th  ed.  pp.  1264,  2275,  2288  ;  Hall  v.  shall  be  indorsed  by  such  person  as 
Hale,  51  L.  T.  N.S.  226 ;  Seton,  6th  ed.  the  Court  may  nominate  for  that 
p.  1264;  but  in  Grace  V.  ^ai/ntora,  25  W.  purpose;  and  in  such  case  the  con- 
R.  506,  Sir  G.  Jessol,  M.  R.,  held  that  veyance,  contract,  document,  or  in- 
the  Court  had  no  power  under  those  strument  so  executed  or  indorsed 
Acts  to  appoint  a  person  to  convey  in  shall  operate  and  be  for  all  purposes 
the  place  of  a  party  refusing  to  execute  available  as  if  it  had  been  executed 
the  lease  ;  but  see  now  sect.  14  or  indorsed  by  the  person  originally 
of  the  Judicature  Act,  1884,  post,  directed  to  execute  or  indorse  it."  And 
note  (c).]  see  sect.  33  of  the  Trustee  Act,  1893, 

[(i)  The  expression  "  unborn  per-  post,  p.  850.] 

sons"  has  been  construed  liberally,  [(rf)  Bowra  v.    Wright,  4  De  G.   & 

and  held  to  include  the  "heirs  of  a  Sm.   265  ;    Brooke  v.   Brown,   Seton, 

living  person";  Basnett  v.  Moxon,  20  6th  ed.  p.  1266.] 
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order.] 


add  a   declaration   that    the   mortgagor   was    a  trustee   for   the 
mortgagee,  and  make  a  vesting  order  (a). 

20.  As  regards  the  effect  of  a  vesting  order  as  to  land,  several  [Effect  of  vesting 
separate  provisions  contained  in  the  Acts  of  1850  and  1852  (b)  are  ' 
now  comprised  in  section  32  of  the  Act  of  1893,  which  provides  that 
a  vesting  order  under  any  of  the  foregoing  provisions  shall,  in  the 
case  of  a  vesting  order  consequential  on  the  appointment  of  a  new 
trustee,  have  the  same  effect  as  if  the  persons  who  before  the 
appointment  were  the  trustees  (if  any)  had  duly  executed  all 
proper  conveyances  of  the  land  for  such  estate  as  the  High  Court 
directs,  or  if  there  is  no  such  person,  or  no  such  person  of  full 
capacity,  then  as  if  such  person  had  existed  and  been  of  full 
capacity,  and  had  duly  executed  all  proper  conveyances  of  the 
land  for  such  estate  as  the  Court  directs,  and  shall  in  every  other 
case  have  the  same  effect  as  if  the  trustee  or  other  person  or 
description  or  class  of  persons  to  whose  rights  or  supposed  rights 
the  said  provisions  respectively  relate  had  been  an  ascertained 
and  existing  person  of  full  capacity,  and  had  executed  a  con- 
veyance (c)  or  release  to  the  effect  intended  by  the  order. 


[(a)  Lechmere  v.  Glamp,  (No.  2),  30 
Beav.  218  ;  S.  C.  (No.  3),  31  Beav. 
578  ;  Seton,  6th  ed.  pp.  1271,  1272. 
In  the  case  of  an  equitable  mortgage 
where  the  mortgagor  had  died  having 
devised  his  estate  to  trustees  lapon 
trust  for  sale,  and,  the  trustees  having 
disclaimed,  the  legal  estate  descended 
to  the  heir  of  the  mortgagor,  who  was 
an  infant  and  was  made  a  defendant 
to  a  foreclosure  action,  the  Court,  in 
making  the  usual  foreclosure  decree, 
inserted  a  declaration  that  in  case 
the  plaintiffs  were  not  redeemed,  the 
infant  would  be  a  trustee  for  them 
within  the  Act,  and  that  his  mother, 
who  was  executrix  of  the  mortgagor, 
should  convey  on  his  behalf  ;  Foster 
V.  Parker,  8  Ch.  D.  147  ;  Seton,  6th 
ed.  pp.  1269,  1270,  1272.  In  such  a 
case  the  mother  would  now  take  the 
fee  under  the  Land  Transfer  Act, 
1897  (60  &  61  Vict.  c.  65),  see  ante,  p. 
248.  Where  the  mortgagor  who  had 
created  an  equitable  mortgage  by 
deposit  died  intestate,  and  the  estate 
descended  to  the  infant  heir  subject 
to  the  mortgage,  the  j  udgment  directed 
the  infant  to  convey  when  he  attained 
twenty-one,  and  gave  him  a  day  to 
show  cause  ;  Mellor  v.  Porter,  25  Ch. 
D.  158 ;  Seton,  6th  ed.  pp.  980,  981, 
983, 1273,  where  Kay,  J.,  said  that  the 
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enactment  "applies  to  all  cases  where 
there  is  a  judgment  against  an  infant 
for  an  immediate  conveyance,  but 
this  is  not  the  form  of  a  judgment 
for  foreclosure  in  the  case  of  an  equit- 
able mortgagee."] 

[(6)  Sects.  8-15  and  19  of  theTrustee 
Act,  1850,  and  s.  1  of  the  Trustee 
Act,  1852.] 

[(c)  By  s.  50,  the  expressions 
"  convey  "  and  "  conveyance  "  applied 
to  any  person  include  the  execution 
by  that  person  of  every  necessary 
or  suitable  assurance  for  conveying, 
assigning,  appointing,  surrendering, 
or  otherwise  transferring  or  disposing 
of  land  whereof  he  is  seised  or  pos- 
sessed, or  wherein  he  is  entitled  to  a 
contingent  right,  either  for  his  whole 
estate  or  for  any  less  estate,  together 
with  the  performance  of  all  formalities 
required  by  law  to  the  validity  of  the 
conveyance,  including  the  acts  to  be 
performed  by  married  women  and 
tenants  in  tail  in  accordance  with  the 
provisions  of  the  Acts  for  abolition 
of  fines  and  recoveries  in  England  and 
Ireland  respectively,  and  also  includ- 
ing surrenders  and  other  acts  which  a 
tenant  of  customary  or  copyhold  lands 
can  himself  perform  preparatory  to 
or  in  aid  of  a  complete  assurance  of 
the  customary  or  copyhold  land.] 
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Where  there  is  an  adult  tenant  for  life,  with  remainder  to 
an  infant  tenant  in  tail,  with  remainders  over,  a  vesting  order 
of  the  infant's  estate,  with  the  consent  of  the  tenant  for  life  as 
protector,  will  bar  the  entail,  and  all  remainders  over  (a). 

The  vesting  order  being  a  conveyance,  should  be  so  worded  as 
to  make  it  clear  by  the  description  what  property  passes  (b)- 
The  estate  vests  from  the  date  of  the  order  (c).  Vesting  orders 
forming  links  in  title  ought  to  be  framed  with  scrupulous 
care  (d). 

Where  circumstances  require  a  severance  of  the  property,  the 
Court  will,  if  necessary,  make  separate  vesting  orders  instead 
of  one  general  order  (e);  but  in  general,  in  cases  of  severance, 
the  convenient  course  is  to  appoint  a  person  to  convey  under 
sect.  33  (/). 

In  settling  the  form  of  order,  the  Court  has  had  regard  to  its 

effect  prospectively.     Thus  where  the  executor  and  executrix  (a 

married  woman)  of  a  mortgagee  applied  for  a  vesting  order,  the 

Court,   instead   of   vesting    the    property  in    the   executor  and 

executrix,  when  the  feme  covert  in  order  to  part  with  it  would 

have  to  acknowledge  the  deed  (g),  vested  it  in  such  person  or 

persons  as  the  executor   and  executrix  should  appoint,  and  in 

default  thereof,  in  the  executor  and  executrix  (A). 

[Power  to  appoint      21,  Sect.  33  (i)  of  the   Trustee  Act,   1893,  provides  that  "in 
person  to  convey.]    ,,  ,  ,.  ,  '  ,     -^     ,  ,     , 

all  cases  where  a  vesting  order  can  be  made  under  any  of  the 

foregoing  provisions,  the  High  Court  may,  if  it  is  more  convenient, 

appoint  a  person  to  convey  the  land  or  release  the  contingent 

right,  and  a  conveyance  or  release  by  that  person  in  conformity 

[(a)  Powell  V.  Matthews,  1  Jur.  N.S.  an  order  was  made   vesting  in  the 

973  ;  Be  Montagu,  (1896)  1  Ch.  549  ;  executors  of  a  deceased  mortgagee  the 

see  Seton,  6th  ed.  p.  1249,  and  see  legal  estate  in  copyholds  outstanding 

form  of   order,    lb.    p.    1270.      The  in  his   infant  heir;    Be    Franklyn's 

reference  to  the  mode  of  conveyance  Mortgages,'^ .  N.  1888,  p.  217  ;  and  an 

under  the  Fines  and  Recoveries  Act  order  vesting  the  property  in  a  person 

is  unnecessary,  and  the  order  should  absolutely  entitled   has  been  made  ; 

simply  vest  the  land  for  such  estate  Be  Godfrey's  Trusts,  23  Ch.  D.  205.] 
as   the  infant  could,  if  of  full  age,  [(e)  Brader  v.  Kerly,  W.  N.  1872, 

convey  ;   see  Be  Montagu,  sup.,   and  p.  174.] 
form  of  order  in  that  case.]  [(/)  See  Seton,  6th  ed.  pp.  1249, 

[(b)  Be  Ord's  Trust,  3  W.  R.  386  ;  1254.] 
see  Seton,  6th  ed.  p.  1248.]  [(g)  See  Be  Harhms,  (1896)  2  Ch. 

[(c)   Woodfall  v.  Arhuthnot,  3  L.  R.  358  ;     but     see     now    the    Married 

P.  &  D.  108.]  Women's  Property  Act,  1907,  sect.  1, 

[{d)  An   order  has  been  made   to  ante,  p.  37.] 
vest  the  legal  estate  in  the  devisees  [(/i)  Be  Powell,  4  K.  &  J.  338.] 

of  a  mortgagor,  subject  to  a  charge  \_{i)    Reproducing    s.    20    of    the 

created  by  his  will;    Be  EUerthorpe,  Trustee  Act,  1850  ;  and  see  section  14 

18  Jur.  669.    Under  the  former  Acts,  of  the  Judicature  Act,  1884  (47  &  48 

and  s.  45  of  the  Copyhold  Act,  1887,  Vict,  c.  61),  ante,  p.  848,  note  (c).] 
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with  the  order  shall  have  the  same  effect  as  an  order  under  the 
appropriate  provision." 

The  question  whether  a  vesting  order  should  be  made,  or  a 
person  appointed  to  convey,  must  be  determined  by  considerations 
of  expense  and  convenience.  On  a  sale  in  lots  where  the  parties 
under  disability  are  numerous,  the  Court  will  appoint  a  person 
to  convey  (a). 

22.  By  sect.  34  (&)  of  the  Trustee  Act,  1893,  it  is  provided  [Effect  of  vesting 
that  where   an   order    vesting    copyhold    land    in    any   person,  holds.] 
is    made    under    the    Act    with    the    consent    of    the    lord   or 
lady  of  the  manor,  the  land  shall  vest  accordingly  (c)  without 
surrender  or  admittance ;  and  that  where  an  order  is  made  under  . 
the  Act  appointing   any  person   to   convey  any  copyhold  land, 
that  person  shall  execute  and  do  all  assurances  and  things  for 
completing  the  assurance  of  the  land,  and  the  lord  and  lady  of 
the  manor,  and  every  other  person,  shall,  subject  to  the  customs 
of    the    manor    and  the    usual  payments,  be    bound  to   make 
admittance  to  the  land,  and  to  do  all  other  acts  for  complet- 
ing the  assurance  thereof,  as  if  the  person  in  whose  place  an 
appointment  is  made  were  free  from  disability,  and  had  executed 
and  done  those  assurances  and  things  (d). 

The  Court  has  power  without  the  consent  of  the  lord  to  vest 

in  the  person  nominated  by  the  Court  all  such  estate  as  was 

vested  in  the  person  in  respect  of  whom  the  inconvenience  to  be 

.  remedied  arises.     Such   an   order   does   not  affect  the  interests 

[(a)  See  Hancox  v.  Spittle,  3  Sm.  &  the  Court  orders  a  sale  of  land,  and  a 
G.  478 ;  but  in  Shepherd  v.  Churchill,  party  to  the  proceedings  refuses  to 
25  Beav.  21,  a  vesting  order  was  made,  execute  the  conveyance,  see  Beale  v. 
as  being  less  expensive.  For  forms  Bragg,  (1902)  1  I.  E.  99.  As  to 
of  order  see  Seton  on  Judgments,  6th  whetlier  a  person  appointed  to  con- 
ed, pp.  1236,  1261,  1263,  1264,  1266,  vey  for  a  tenant  for  life  can  pass  an 
1268,  1269,  1270.  The  conveyance  estate  in  remainder,  see  Wood  v. 
should  contain  a  recital  showing  that  Beetlestone,  1  K.  &  J.  213  ;  Seton, 
it  is  made  in  obedience  to  the  order  6th  ed.  p.  1254.] 
of  the  Court,  and  should  be  executed  [(&)  Replacing  s.  28  of  the  Trustee 
by  the  person  appointed   to  convey  Act,  1850.] 

in  hia  own  name  ;  though  the  late  [(c)  Where  a  bare  trustee  of  copy- 
Vice  -  Chancellor  of  England,  in  a  holdshaddiedintestateandwithoutan 
case  arising  upon  the  1  W.  4.  c.  60,  heir,  the  Court  made  an  order  vesting 
seems  to  have  considered  that  the  the  copyholds  in  the  beneficial  owner ; 
execution  by  the  person  appointed  to  Re  Godfrey's  Trusts,  23  Ch.  D.  205.] 
convey,  of  a  deed  purporting  to  be  [(d)  For  form  of  order  appointing  a 
the  conveyance  of  the  trustee  who  person  to  do  all  necessary  acts  to  vest 
refused,  would,  with  a  mere  refer-  copyholds  in  a  new  trustee,  see  Re 
ence  in  the  attestation  clause  to  the  Hey's  Will,  9  Hare,  221.  As  to  the 
order  appointing  the  person  to  con-  application  of  the  section  to  the  public 
vey,  be  sufficient;  Ex  Parte  Foley,  trustee,  under  the  Public  Trustee  Act, 
8  Sini.  395.  For  form  of  order  1906,  see  ante.  Chap.  XXIII.  p.  704.] 
appointing  a  person  to  convey  where 
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of  the  lord,  and  therefore  the  petition  need  not  be  served  upon 
him.  On  the  order  being  made,  the  person  in  whom  the  property 
is  vested  applies  for  admission  as  an  ordinary  surrenderee  would 
have  done.  In  lieu  of  making  a  vesting  order,  the  Court,  without 
the  consent  of  the  lord,  may  appoint  a  person  to  convey  the  copy- 
holds, and  then  the  person  so  appointed  must  surrender,  and  the 
surrenderee  must  be  admitted.  But  to  prevent  circuity,  this 
section  allows  the  lord  to  consent  to  a  vesting  order,  and  then 
the  estate  will  vest  without  the  necessity  of  any  surrender  or 
admission  (a). 
[Vesting  orders         23.  As  regards  stock  and  choses  in  action,  the  power  to  make 

as  to  stock  and  ^.  ,  .  ,.t.  «,-,.im  >         -.^^.^ 

choses  in  action.]  vesting  orders  is  contained  in  sect.  35  of  the  Trustee  Act,  1893, 
which  comprises  provisions  contained  in  several  sections  of  the 
earlier  Acts.     Sub-sect.  1  of  sect.  35  (b)  provides  as  follows: — 
"  In  any  of  the  following  cases,  namely : — 

(i.)  Where  the  High  Court  appoints  or  has  appointed  a  new 

trustee;  and 
(ii.)  Where  a  trustee  entitled  alone  or  jointly  with  another 
person  to  stock  or  to  a  chose  in  action — 

(a)  is  an  infant,  or 

(b)  is  out  of  the  jurisdiction  of  the  High  Court,  or 

(c)  cannot  be  found  (c),  or 

(d)  neglects  or  refuses  to  transfer  stock  {d)  or  receive 
the  dividends  or  income  thereof,  or  to  sue  for  or 
recover  a  chose  in  action,  according  to  the  direc- 
tion of  the  person  absolutely  entitled  thereto,  for 
twenty-eight  days  next  after  a  request  in  writing 
has  been  made  to  him  by  the  person  so  entitled, 
or 

[(a)  Paterson  v.  Paterson,  2  L.  E.  Eq.  of  the  new  trustee  ;  Bristow  v.  Booth, 

31  ;  S.  0.  35  Beav.  506 ;  Be  Flitcroft,  5  L.  R.  C.  P.  80 ;   and  as  to  fines 

1   Jur.  N.S.  418  ;   Be  Hurst,  Seton,  payable,  see  Beg.  v.  Garland,  5  L.  K. 

6th   ed.   pp.   1236,   1251  ;    Be    Hey's  Q.  B.  269 ;    Garland  v.  Mead,  6   L. 

Will,  9  Hare,  221,  overruling  Cooper  E.  Q.  B.   441  ;    Hall  v.   Bromley,  35 

V.  Jones,  2  Jur.  N.S.  59  ;  Be  Howard,  Ch.  D.  (C.A.)  642.     As  to  admission 

3  W.  R.  605.     Where  the  lord  con-  subsequently  on  the  vesting  order,  see 

sents,  it  may  be  by  act  in  pais,  -without  Scriven  on  Copyholds,  7th  ed.  p.  143.1 

appearance  in  Court ;   Ayles  v.   Cox,  [(b)  Eeplacing  ss.  22-25  and  35  of 

17  Beav.  585.     Where  on  the  death  the  Act  of   1850,  and  ss.  3-5  of  the 

of  a  trustee  the  customary  heir  was  Act  of  1852.] 

out  of  the  jurisdiction,  and  the  Court  [(c)  See  Be  General  Accident  Assur- 

appointed  a  new   trustee,  the   lord  ance  Corporation,  (1904)  1  Ch.   147 ; 

claimed  two  fines,  one  for  the  admis-  ante,  p.  844,  note  (_; ).] 

sion  of  the  customary  heir  and  another  [(d)  See  also  s.  14  of  the  Judicature 

for  the  admission  of  the  new  trustee,  Act,  1884,  ante,  p.  848,  note  (c),  and 

but  it  was  ruled  that  he  could  claim  Be  Gathcart,  41  W.  E.  277.] 
one  fine  only,  viz.,  on  the  admission 
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(e)  neglects  or  refuses  to  transfer  stock  or  receive  the 

dividends   or   income  thereof,   or  to  sue  for  or 

recover  a  chose  in  action  for  twenty-eight  days 

next  after  an  order  of  the  High  Court  for  that 

purpose  has  been  served  on  him ;  or 

(iii.)  Where  it  is  uncertain  whether  a  trustee  entitled  alone 

or  jointly  with  another  person  to  stock  or  to  a  chose  in 

action  is  alive  or  dead  : 

the  High  Court  may  make  an  order  vesting  the  right  to  transfer 
or  call  for  a  transfer  of  stock,  or  to  receive  the  dividends  or  income 
thereof,  or  to  sue  for  or  recover  a  chose  in  action,  in  any  such 
person  as  the  Court  may  appoint : 

Provided  that — 

(a)  Where  the  order  is  consequential  on  the  appoint- 
ment by  the  Court  of  a  new  trustee,  the  right 
shall  be  vested  in  the  persons  who,  on  the  ap- 
pointment, are  the  trustees;  and 

(b)  Where  the  person  whose  right  is  dealt  with  by 
the  order  was  entitled  jointly  with  another  person, 
the  right  shall  be  vested  in  that  last-mentioned 
person  either  alone  or  jointly  with  any  other 
person  whom  the  Court  may  appoint"  (a). 

By  sect.  50  of  the  same  Act,  the  expression  "  stock "  in-  [Definitions  of 
eludes  fully  paid  up  shares,  and,  so  far  as  relates  to  vesting  <<  transfer*''!*^ 
orders  made  by  the  Court  under  the  Act,  includes  any  fund, 
annuity,  or  security  transferable  in  books  kept  by  any  company 
or  society,  or  by  instruments  of  transfer  either  alone  or  accom- 
panied by  other  formalities,  and  any  share  or  interest  therein. 
The  expression  "  transfer,"  in  relation  to  stock,  includes  the  per- 
formance and  execution  of  every  deed,  power  of  attorney,  act,  and 
thing  on  the  part  of  the  transferor  to  effect  and  complete  the  title 
in  the  transferee. 

The  first  sentence  of  the  above  definition  of  "  stock "  is  taken 
from  the  Trust  Investment  Act,  1889,  and  the  rest  of  the  clause, 
as  to  vesting  orders,  from  the  Trustee  Act,  1850.  Under  that 
Act  it  was  held  that  "stock"  included  shares  in  joint  stock 
companies    (b),   and    also    in    accordance    with    the    previously 

[(a)  Where  a  new  trustee  had  been  stock  in  the  continuing  trustee  and 

appointed  by  deed  in  the  place  of  a  the  new  trustee  ;  Be  Blaine's  Trusts, 

trustee  out  of  the  jurisdiction,  the  W.  N.  1886,  p.  203.] 

Court  vested  the  right  to  transfer  the  [(6)  Re  Angela,  5  De  G.  &  Sm.  278.] 
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[Infant  trustee.] 


well-established  practice,  shares  not  fully  paid  up  (a),  and  it  is 
apprehended  that  this  holds  good  under  the  Act  of  1893,  so  far 
as  vesting  orders  are  concerned. 

24.  The  powers  of  sect.  35,  sub-sect.  1,  are  applicable  to  the  case 
of  stock  to  which  an  infant  is  beneficially  entitled,  standing  in  the 
name  of  the  infant  and  another  (5);  and  where  executors  have  by 
inadvertence  invested  money  in  stock  in  the  name  of  an  infant, 
the  Court  has  treated  the  infant  as  a  trustee  of  the  stock,  and 
made  a  vesting  order  accordingly  (c). 
[Lunatic  trustee.]  25.  It  would  seem  that  the  High  Court,  when  appointing  a  new 
trustee  of  stock  in  the  place  of  a  sole  lunatic  trustee,  has  no 
jurisdiction  to  make  a  vesting  order  (d). 

26.  A  tenant  for  life  is  not  a  person  "  absolutely  entitled," 
competent  to  give  a  direction  under  clause  (d)  of  section  35, 
except  for  the  purpose  of  an  application  limited  to  the  income, 
nor  is  one  of  two  trustees  (e),  but  persons  who  have  been  duly 
appointed  new  trustees  are  absolutely  entitled  ( / ). 

The  corresponding  provisions  in  the  former  Acts  were  held  to 
be  applicable  where  the  executor  of  a  surviving  trustee  had  not 
proved,  and  declined  to  say  whether  he  intended  doing  so,  and 
declined  to  transfer  (g). 

Until  the  expiration  of  the  period  of  twenty-eight  days  the 
jurisdiction  of  the  Court  does  not  arise,  and  a  petition  presented 


[Neglect  or 
refusal  to 
transfer.  ] 


[(a)  Re  New  Zealand  Trust  and 
Loan  Company,  (1893)  1  Ch.  (C.A.) 
403.] 

[(i)  Re  Harwood,  20  Ch.  D.  536  ; 
Re  Barnett,  61  L.  T.  N.S.  676  ;  Be 
Dehaynin,  (1910)  1  Ch.  (C.A.)  223.] 

[(c)  Bives  V.  Rives,  14  L.  T.  N.S. 
351  ;  W.  N.  1866,  p.  144  ;  Gardner  v. 
Gowks,  3  Ch.  D.  304  ;  and  see  form  of 
order,  Seton  on  Judgments,  6th  ed. 
p.  1244  ;  and  see  Sanders  v.  Homer, 
25  Beav.  467  ;  Seton,  6th  ed.  p.  1243. 
Where  stock  was  standing  in  the 
names  of  three  trustees  and  an  infant, 
and  two  of  the  trustees  were  dead  and 
the  third  was  out  of  the  jurisdiction, 
the  Court  appointed  a  guardian,  and 
allowed  maintenance,  and  vested  the 
right  to  receive  the  dividends  in  the 
guardian  during  the  infant's  minority  ; 
Be  Morgan,  Seton,  6th  ed.  p.  1219.] 

Ud)  Be  M.,  (1899)  1  Ch.  79.] 

[(e)  Maclcenzie  v.  Mackenzie,  5  De 
G.  &  Sm.  338  ;  more  fully  reported 
16  Jur.  723  ;  and  see  form  of  order, 
Seton,  6th  ed.  p.  1245.] 

[(/)  Ex  parte  Russell,  1  Sim.  N.S. 


404  ;  Re  Baxter's  Will,  2  Sm.  &  G. 
App.  V.  ;  Re  Ellis's  Settlement,  24 
Beav.  426.] 

[{g)  Re  Ellis's  Settlement,  24  Beav. 
426  ;  and  see  Re  Bricks  Settlement, 
W.N.  1883,  p.  202  ;  Re  Trubee,  (1892) 
3  Ch.  55,  where  executors  duly  con- 
stituted in  Scotland  declined  to  prove 
the  will  in  England  ;  and  see  form  of 
order,  Seton  on  Judgments,  6th  ed.  p. 
1240  ;  and  Re  Grum  Swing's  Trusts,  29 
L.  R.  Ir.  449  ;  and  see,  under  1  W.  4. 
c.  60,  GocMl  V.  Pugh,  6  Beav.  293  ; 
Re  Lunn's  Gliarity,  15  Sim.  464.  And 
the  Court  seems  to  have  made  a  similar 
order  where  the  next  of  kin  ivho  was 
entitled  to  take  out  administration  had 
refused  to  make  the  transfer ;  Re 
Stroud's  Trusts,  W.  N.  1874,  p.  180. 
See,  however,  Re  Gane's  Trusts,  (1895) 
1  I.  R.  172,  intimating  that,  even 
if  an  executor  who  had  not  proved 
and  refused  to  prove  could  be  said 
to  be  a  trustee  within  the  Act  of 
1850,  he  could  not  be  held  to  be 
a  trustee  within  the  enactment  of 
1893.] 
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and  served  previously  is  premature  {a).  Where  the  refusal  to 
transfer  is  wholly  unjustifiable  the  recusant  trustee  may  be 
ordered  to  pay  costs  (J). 

27.  It  will  be  observed  that  the  Act  contains  no  express  pro-  [Where  stock  in 
vision  (such  as  was  contained  in  sect.  25  of  the  Act  of  1850)  for  dfoX^tmstee.] 
the  making  of  a  vesting  order  as  to  stock  standing  in  the  sole 

name  of  a  deceased  trustee ;  but  in  such  a  case  the  personal 
representative  is  a  trustee  within  the  Act  (c). 

28.  Nor  under  this  section  is  any  special  provision  made,  as  is  [Where  there  is 
done  in  the  case  of  land  by  sect.  26,  clause  v.  {d),  for  the  case  where  "f  deceased" 
there  is  no  personal  representative  of  a  sole  or  last  surviving  trustee.] 
trustee,  and  in  such  a  case  it  would  seem  that  the  Court  has  no 
Jurisdiction  to  make   a  vesting   order   (e)  otherwise    than    con- 
sequentially on  an  appointment  of  new  trustees,  and  that  the 

proper  course,  therefore,  is  to  apply  to  the  Court  for  such  an 
appointment  and  a  vesting  order  (/). 

29.  By  sub-sect.  2  of  sect.  35,  "  in  all  cases  where  a  vesting  [Appointment  of 
order  can  be  made  under  this  section,  the  Court  may,  if  it  is  ^t^Jek" 

more  convenient,  appoint  some  proper  person  to  make  or  join  in 
making  the  transfer  "  {g). 

30.  The  remaining  sub-sections  of  sect.  35  (A)  relate  mainly  to  [Form  and  effect 
the  form  and  effect  of  the  vesting  order,  and  are  as  follows  : —        as  tr3tofk°or'" 

"(3)  The  person  in  whom  the  right  to  transfer  or  call  for  the  chose  in  action.] 
transfer  of  any  stock  is  vested  by  an  order  of  the  Court  under 
this  Act,  may  transfer  the  stock  to  himself  or  any  other  person, 
according  to  the  order,  and  the  Banks  of  England  and  Ireland  and 
all  other  companies  shall  obey  every  order  under  this  section 
according  to  its  tenor. 

"  (4)  After  notice  in  writing  of  an  order  under  this  section  it 
shall  not  be  lawful  for  the  Bank  of  England  or  of  Ireland  or  any 

[(a)  Re  Knox's  Trusts,  (1895)  1  Ch.  Court  under  this  provision  can  only 

538,  per  Kekewich,  J.]  direct  a  person  to  transfer  in  the  place 

[(6)  S.  a  (1895)  1  Ch.  538  ;  (1895)  of  the  person  creating  the  difficulty, 

2  Ch.  (C.A.)  483.]  and  therefore  where  the  stock  was 

[(c)   See  Be    Ellis's  Settlement,  24  standing  in  the  names  of  two  persons, 

Beav.  426  ;  and  for  form  of  order  see  one  of  whom  was  out  of  the  juris- 

Se  Bradshaw,  Seton  on   Judgments,  diction,  it  was  necessary  to  order  the 

6th  ed.  p.  1217.]  person  within  the  jurisdiction  to  join 

[(d)  See  ante,  pp.  845,  et  seq.]  in  the  transfer  ;  JVade  v.  Hopkinson  ; 

[(«)   See  Be    Cane's   Trusts,   (1895)  Hodgson  v.  Hodgson,  Seton  on  Judg- 

1  I.  R.  172.]  ments,  6th  ed.  p.  1254.] 

[(/)  Re   Herbert's   Will,   8   W.   R.  [(7i)  Replacing  s.  26  of  the  Trustee 

272;    Re  Crowe's  Trusts,  14   Ch.   D.  Act,  1850,  s.  6  of  the  Trustee  Act, 

304,  610.]  1852,  s.  31  of  the  Trustee  Act,  1850, 

[{g)  Replacing  s.  20  of  the  Trustee  and  s.  10  of  the  Merchant  Shipping 

Act,  1850.    Byreference  to  proviso  (b).  Act  Amendment  Act,  1855  (18  &  19 

see  ante,  p.  853,  it  will  be  seen  that  the  Vict.  c.  91).] 
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other  company  to  transfer  any  stock  to  which  the  order  relates,  or 
to  pay  any  dividends  thereon  except  in  accordance  with  the 
order. 

"  (5)  The  High  Court  may  make  declarations  and  give  directions 
concerning  the  manner  in  which  the  right  to  any  stock  or  chose  in 
action  vested  under  the  provisions  of  this  Act  is  to  be  exercised. 

"  (6)  The  provisions  of  this  Act  as  to  vesting  orders  shall  apply 
to  shares  in  ships  registered  under  the  Acts  relating  to  merchant 
shipping  as  if  they  were  stock." 

As  respects  all  government  stocks,  and,  in  general,  all  stocks 
and  shares  which  are  fully  paid  up,  the  proper  form  of  order  is 
that  the  right  to  call  for  a  transfer  of,  and  to  transfer  the  stock  or 
shares,  and  to  receive  the  dividends  thereon,  should  vest  in  the 
new  trustees  and  that  they  should  transfer  the  stock  or  shares 
into  their  own  names  (a).  This  form,  which  meets  the  book- 
keeping requirements  of  the  Bank  of  England,  will  not  be  departed 
from  except  in  special  cases,  but  the  Court  has  power  to  adopt 
another  form,  and  an  order  vesting  the  right  to  call  for  a  transfer 
and  to  transfer  to  "  any  purchaser  or  purchasers  "  has  been  made 
under  peculiar  circumstances  (b). 

The  Bank  of  England,  it  seems,  objects  to  an  order  authorising 
an  unlimited  severance  of  the  dividends  from  the  capital,  and 
where  one  of  four  trustees  was  out  of  the  jurisdiction,  and  an 
order  had  been  made  vesting  the  right  to  receive  the  dividends  in 
the  three  trustees,  on  the  objection  of  the  Bank  the  order  was 
limited  to  the  dividends  to  accrue  during  the  lives  of  the  three 
trustees  (c) ;  and  where  a  person  of  unsound  mind  was  entitled  to 
a  sum  of  stock  as  trustee,  and  also  entitled  to  another  sum  of  the 
same  stock  beneficially,  as  the  Bank  would  not  apportion  the  past 
dividend  between  the  trust  estate  and  the  beneficial  estate,  the 
Court,  in  appointing  new  trustees,  vested  the  right  to  receive  the 
whole  dividend  in  the  new  trustees,  upon  their  undertaking  that 

[(a)  Re  Qregson,  (1893)  3  Ch.  (C.A.)  and  it  was  desired  to  sell  them  and 

233 ;  Be  Joliffe,  W.  N.  (1893)  p.  84  ;  reinvest,  and  the  order  contained  an 

Be  Price,  W.  N.  (1894)  p.  169  ;  Be  undertaking  by  the  trustees  to  hold 

GtomHe's  r?-Msis,  W.  N.  1877,  p.  248  ;  the  proceeds   on    the  trusts  of   the 

1878,  p.  21.    See  form,  Set.  on  Judgt.,  settlement.     The  objection  to  such  a 

6th  ed.  p.  1253.]  form  of  order  is  that  it  imposes  on 

[(6)  See  Be  New  Zealand  Tntst  and  the  Bank  or  Company  the  necessity 

Loan  Go.,   (1893)   1   Ch.  (C.A.)  403,  of  making  an  investigation  into  ex- 

where  there  was  a  liability  on   tlie  traneous  facts,  ex.  gr.  the  identity  of 

shares    for    unpaid    calls ;    and    Be  the  purchaser  or  purchasers.] 
Peacock,  14  Ch.  D.  212  ;  50  L.  J.  Ch.  [(c)  Re  Peyton's  Settlement,  2  De  G. 

280   {q.v.  for  form  of  order),  where  &  J.  290 ;  25  Beav.  317  ;  and  see  Re 

part  of  the  trust    funds   had  been  Hartnall,  5  De  G.  &  S.  111.] 
invested  in  unauthorised  securities, 
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they  would  invest  in  the  name  of  the  old  trustee  so  much  as 
belonged  to  him  beneficially  (a). 

31.  By  the  National  Debt  Stockholders  Eelief  Act,  1892  (&),  [National  Debt 
where  by  virtue  of  any  provision  in  an  Act  of  Parliament,  the  ggijef  Act7i892.] 
right  to  stock  for  the  time  being  transferable  in  the  books  of  the 

Bank  of  England  (c)  is  vested  in  any  person,  he  shall  by  virtue 
of  the  same  provision  be  deemed  to  be  entitled  to  make  a  valid 
transfer  of  the  stock,  and  to  receive  and  give  a  valid  receipt  for 
any  accrued  or  accruing  dividends  on  the  stock ;  and  where  by 
virtue  of  any  such  provision  the  right  to  transfer  stock  is  vested 
in  any  person,  he  shall  by  virtue  of  the  same  provision  be  deemed 
to  be  entitled  to  receive,  and  give  a  valid  receipt  for  any  accrued 
or  accruing  dividends  on  the  stock. 

It  is  also  provided  (d),  that  in  the  following  cases,  namely — 
(a)  "Where  an  infant  is  the  sole  survivor  in  an  account ;  and  (b), 
where  an  infant  holds  stock  jointly  with  a  person  under  legal 
disability ;  and  (c),  where  stock  has  by  mistake  been  brought  in 
or  transferred  into  the  sole  name  of  an  infant,  the  Bank  may,  at 
the  request  in  writing  of  the  parent,  guardian,  or  next  friend  of 
the  infant,  receive  the  dividends  and  apply  them  to  the  purchase 
of  like  stock,  and  the  stock  so  purchased  shall  be  added  to  the 
original  investment  (e). 

32.  Sect.    36   (/)   of   the   Act   of   1893   is   as   follows:—  [Persons  entitled 

"(1)  An  order  under  this  Act  for  the  appointment  of  a  new  orders.] 
trustee  or  concerning  any  land,  stock,  or  chose  in  action  subject 
to  a  trust,  may  be  made  on  the  application  of  any  person 
beneficially  interested  in  the  land,  stock,  or  chose  in  action, 
whether  under  disability  or  not,  or  on  the  application  of  any 
person  duly  appointed  trustee  thereof. 

"(2)  An  order  under  this  Act  concerning  any  land,  stock,  or 
chose  in  action  subject  to  a  mortgage  may  be  made  on  the 
application  of  any  person  beneficially  interested  in  the  equity  of 
redemption,  whether  under  disability  or  not,  or  of  any  person 
interested  in  the  money  secured  by  the  mortgage." 

In  sales  by  the  Court  the  purchaser,  as  beneficially  interested 
in  the  property  sold  (g),  or  the  plaintiffs  in  the  suit,  as  beneficially 

[(a)  Be  Stewart,  2  De  G.  F.  &  J.  1  ;  to  act  on    an    order    directing    the 

see  Hodges  v.  Wheeler,  Set.  on  Judgt.  accumulation  of  dividends  of  consols 

6th  ed.  p.  1254.]  standing    in    the   sole   name  of    an 

'(b)  55  &  56  Vict.  c.  39,  s.  4.]  infant.] 

'(c)  See  sect.  8.]  [(/)    Reproducing  s.    37     of    the 

'{d)  Sect.  3.]  Trustee  Act,  1850.] 

[(e)  In  the  case  of  Re  Alice  Kemp,  [(g)  Ayles  v.   Cox,   17   Beav.   584 ; 

W:  N.  1888,  p.  138  ;  59  L.  T.  N.S.  Rowley  v.  Adams,  14  Beav.  130.] 
209  ;  36  W.  E.  729,  the  Bank  refused 
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interested  in  the  proceeds,  are  respectively  entitled  to  apply  to 
the  Court  (a) ;  and  of  course  the  purchaser  or  several  purchasers 
and  the  plaintiffs  can  join  in  making  the  application  (6). 

A  person  contingently  entitled  to  a  beneficial  interest  is  within 
the  meaning  of  the  Act  (c),  but  not  so  the  committee  of  a  lunatic 
cestui  que  trust  (d). 

The  fact  that  a  cestui  que  trust  is  entitled  to  apply  under  the 
Act  for  an  appointment  of  new  trustees  does  not  preclude  him 
from  instituting  a  suit  for  the  same  purpose  («),  but  the  Court  may 
hold  him  answerable  for  any  additional  costs  occasioned  by  his 
taking  that  course  (/). 

33.  Sect.  37  (ff)  of  the  Trustee  Act,  1893,  provides  that  "  every 
trustee  appointed  by  a  court  of  competent  jurisdiction  shall,  as 
well  before  as  after  the  trust  property  becomes  by  law,  or  by 
assurance,  or  otherwise,  vested  in  him,  have  the  same  powers 
authorities,  and  discretions,  and  may  in  all  respects  act  as  if  he 
had  been  originally  appointed  a  trustee  by  the  instrument,  if  any, 
creating  the  trust." 

34.  By  sect.  38,  "the  High  Court  may  order  the  costs  and 
expenses  of  and  incident  to  any  application  for  an  order  appointing 
a  new  trustee,  or  for  a  vesting  order,  or  of  and  incident  to  any  such 
order,  or  any  conveyance  or  transfer  in  pursuance  thereof,  to  be  paid 
or  raised  out  of  the  land  or  personal  estate  in  respect  whereof  the 
same  is  made,  or  out  of  the  income  thereof,  or  to  be  borne  and  paid  in 
such  manner  and  by  such  persons  as  to  the  Court  may  seem  just." 

In  general  the  costs  of  applications  for  the  appointment  of  new 
trustees,  being  for  the  benefit  of  the  whole  estate,  come  out  of 
the  corpus  of  the  trust  fund  (h).  Where  new  trustees  of  two  funds 
were  appointed  upon  the  same  petition,  the  costs  were  borne  by 

in  the  exercise  of  its  general  juris- 
diction, made  an  appointment ;  Be 
Allen,  56  L.  J.  Ch.  779  ;  56  L.  T. 
N.S.  611,  and  see  post,  Appendix 
Jlo.  2.] 

Kg)  Replacing  s.  33  of  the  Trustee 
Act,  1850,  and  s.  33  of  the  Convey- 
ancing and  law  of  Property  Act,  1881. 
The  former  section  provided  that  the 
new  trustee  should  have  the  same 
rights  and  powers  as  he  "  would  have 
had  if  appointed  by  decree  in  a  suit 
duly  instituted."] 

[(A)  Re  Fellows's  Settlement,  2  Jur. 
N.S.  62  ;  Be  Fullmm,  15  Jur.  69 ; 
Ex  parte  Davies,  16  Jur.  882 ;  Be 
Parby,  29  L.  T.  N.S.  72  ;  Garter  v. 
Sebright,  26  Beav.  374.] 


T(a)  Be  Wragg,  1  De  G.  J.  &  S.  356.] 

[(i)  BowleyY.  Adams,  14  Beav.  130, 
135  ;  as  to  the  mode  of  application, 
see  Rules  of  Court  in  App.  No.  2.] 

[(c)  Be  Slieppard's  Trusts,  4  De  G. 
F.  &  J.  423  ;  and,  senible,  so  is  a  new 
trustee  duly  appointed  ;  Ex  parte 
Bussell,  1  Sim.  N.S.  404.] 

[(d)  Be  Bourke,  2  De  G.  J.  &.  S.  426, 
where  the  petition  was  directed  to  be 
amended  by  making  the  lunatic  a  co- 
petitioner.] 

[(e)  Legg  v.  Mackrell,  1  Giff.  165  ; 
4  L.  T.  N.S.  568.] 

[(/)  Thomas  v.  Walker,  18  Beav. 
521.  Upon  an  originating  summons 
for  administration  and  the  appoint- 
ment of  new  trustees,  all  persons 
interested  being  parties,  the  Court, 
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the  two  funds  rateably  according  to  their  respective  values  (a) ; 
and  where  a  petition  was  presented  for  vesting  the  legal  estate  of 
lots  sold  by  the  Court  in  the  purchasers,  it  was  held  that  the 
petition  might  properly  be  presented  by  the  purchasers,  and  that 
the  costs  of  the  purchaser  of  each  lot  were  payable  out  of  the 
purchase-money  of  such  lot  (&). 

On  appointing  new  trustees  of  real  estate,  the  Court  has  directed 
the  amount  of  the  costs  to  be  raised  by  mortgage  (c). 

35.  Section  39  (d)  provides  that  the  powers  conferred  by  the  Act  [Trustees  of 
as  to  vesting  orders  may  be  exercised  for  vesting  any  land,  stock, 

or  chose  in  action  in  any  trustee  of  a  charity  or  society  over  which 
the  High  Court  would  have  jurisdiction  upon  action  duly  instituted, 
whether  the  appointment  of  the  trustee  was  made  by  instrument 
under  a  power,  or  by  the  High  Court  under  its  general  or  statutory 
jurisdiction  (e). 

36.  By  sect.  40  (/), "  where  a  vesting  order  is  made  as  to  any  land  [Orders  made 
under  this  Act  or  under  the  Lunacy  Act,  1890,  or  under  any  Act  allegations  to  be 
relating  to  lunacy  in  Ireland,  founded  on  an  allegation  of  the'=°^^^"^'^^ 
personal  incapacity  of  a  trustee  or  mortgagee,  or  on  an  allegation 

that  a  trustee  or  the  heir  or  personal  representative  or  devisee  of 
a  mortgagee  is  out  of  the  jurisdiction  of  the  High  Court  or  cannot 
be  found,  or  that  it  is  uncertain  which  of  several  trustees  or  which 
of  several  devisees  of  a  mortgagee  was  the  survivor,  or  whether 
the  last  trustee  or  the  heir  or  personal  representative  or  last 
surviving  devisee  of  a  mortgagee  is  living  or  dead,  or  on  an 
allegation  that  any  trustee  or  mortgagee  has  died  intestate  without 
an  heir,  or  has  died  and  it  is  not  known  who  is  his  heir  or 
personal  representative  or  devisee,  the  fact  that  the  order  has  been 
so  made  shall  be  conclusive  evidence  of  the  matter  so  alleged  in 
any  Court  upon  any  question  as  to  the  validity  of  the  order;  but 
this  section  shall  not  prevent  the  High  Court  from  directing  a 

[(a)  Re  Grant's  Tmstg,  2   J.   &  H.  1303,  1304.     Under  16  &  17  Vict.  c. 

764.]  137,  s.   28,  where  the   vahie  of  the 

Ub)  Ayles  v.  Gox,  17  Beav.  584.]  property  exceeds  30Z.  per  annum,  any 

[(c)  Re  Crabtree,  V.  C.  Wood,  11  Jan.  person  authorised  by  tlie  Charity  Com- 

1866,  Set.  on  Judgt.,  5th  ed.  p.  1076  ;  missioners  under  s.  17  may  apply  to 

and  see  Ex  parte  Davies,  16  Jur.  882,  the  judge  at  chambers  for  any  order 

where  the  Court,  though  after  some  which  may  be  made  by  such  a  judge, 

hesitation,  declared  that  certain  costs  notwithstanding    any    lunacy  ;     Re 

incurred  under  the  Act  should,  with  Davenport's  Gliarity,  4  De  G.  M.  &  G. 

interest  at  4  per  cent.,  form  a  charge  839.     By  order  LV.,  rule  13,  appU- 

on  the  inheritance.]  cations  under  this  enactment  are  to 

[{d)  Replacing  s.  45  of  the  Trustee  be  by  summons.] 
Act,  1850.J  [(/)  Replacing  s.  44  of  the  Trustee 

[(e)  See  orders   under   the  former  Act,  1850,  and  s.  140  of  the  Lunacy 

Act,  Re  Norton  Folgate,  Re  Basingstoke  Act,  1890.] 
School,  Setonon  Judgments,  6th  ed.  pp. 
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reconveyance  or  the  payment  of  costs  occasioned  by  any  such 
order  if  improperly  obtained." 

37.  By  sect.  41  (a),  the  powers  of  the  High  Court  in  England 
to  make  vesting  orders  under  the  Act  are  extended  to  all  land 
and  personal  estate  in  His  Majesty's  dominions,  except  Scotland. 
The  High  Court  in  England  may  therefore  make  a  vesting  order 
as  to  lands  or  personal  estate  in  Ireland  (&). 

By  sect.  2  of  the  Trustee  Act,  1894  (c),  the  powers  conferred 
by  this  section  on  the  High  Court  in  England  are  conferred  also 
on  the  High  Court  in  Ireland. 

Secondly.  Where  the  jurisdiction  is  exercised  in  lunacy. 

1.  By  sect.  116  {d)  of  the  Lunacy  Act,  1890  (e),  the  powers  of 
that  Act  relating  to  management  and  administration  extend  not 
only  to  lunatics  so  found  by  inquisition  and  to  every  person 
lawfully  detained  as  a  lunatic  (/),  but  also  to  "  every  person  not  so 
detained  and  not  found  a  lunatic  by  inquisition,  with  regard  to 
whom  it  is  proved,  to  the  satisfaction  of  the  judge  in  lunacy,  that 
such  person  is,  through  mental  infirmity  arising  from  disease  or 
age,  incapable  of  managing  his  affairs  "  {g).  Where,  therefore,  any 
such  person,  not  being  an  infant  (7i),  or  resident  out  of  the 
jurisdiction  (i),  is  a   trustee,   the  jurisdiction  of  the   Court  in 


[(a)  Replacing  s.  54  of  the  Trustee 
Act,  1850.] 

[(6)  Re  Heintt's  Estate,  6  W.  E.  537  ; 
Re  Taitt's  Trusts,  W.  N.  1870,  p.  257  ; 
Re  Lamotte,  4  Oh.  D.  (C.A.)  325 :  Re 
Hodgson,  11  Ch.  D.  (C.A.)  888;  Re 
Steele,  W.  N.  1885,  p.  218  ;  53  L.  T. 
N.S.  716.  So  as  to  lands  in  Canada, 
Re  Schofield,  24  L.  T.  322  ;  Re  Groom, 
11  L.  T.  N.S.  336;  and  notwithstand- 
ing that  the  title  arises  under  a  will 
which  has  not  been  proved  in  this 
country ;  Re  Best's  Settlement,  (un- 
reported, C.A.,  overruling  Kay,  J., 
1888).  As  the  Lunacy  Act,  'l890, 
(53  Vict.  c.  5)  does  not  extend  to 
Ireland  (see  s.  2),  the  judge  in  lunacy 
cannot,  by  force  of  that  Act,  make  a 
vesting  order  as  to  property  in 
Ireland,  where  such  property  is 
vested  in  an  Knglish  lunatic ;  but  the 
judges  of  the  Court  of  Appeal,  who 
have  jurisdiction  in  lunacy,  being 
also  additional  judges  of  the  Chancery 
Division  for  the  purposes  of  appli- 
cations connected  with  lunacy  (see 
post,  p.  861),  can  viuder  the  two 
jurisdictions  appoint  new  trustees 
and  make  a  vesting  order  ;  Re 
Lamotte,  uU   sup.  ;    Re   Hodgson,  ubi 


sup.  ;  Re  Boioyer  Smyth,  55  L.  T.  N.S. 
37J 

He)  57  Vict.  c.  10.] 

[(d)  See  App.  No.  3,  where  the 
sections  of  the  Lunacy  Acts,  1890 
and  1891,  relating  to  trustees  will  be 
found  in  extenso."] 

[(e)  53  Vict.  c.  5.] 

[(/)  The  expression  "  lawfully 
detained  as  a  lunatic,"  means  "  law- 
fully detained  "  under  the  provisions 
of  the  Acts  of  Parliament  of  this 
country,  as  ex.  gr.,  under  the  Idiots 
Act,  1886  (49  &  50  Vict.  c.  25)  :  Re 
Wlmlley,  (1906)  1  Ch.  (C.A.)  565, 
explaining  and  distinguishing  Re 
Watkins,  (1896)  2  Ch.  336.] 

[{g)  The  corresponding  definition  in 
the  Trustee  Act,  1850,  only  extended 
to  infirmity  of  mind  and  not  of  body  ; 
Re  Barber,  39  Ch.  D.  187  ;  and  see 
Re  Martin,  34  Ch.  D.  618;  over- 
ruling Re  Phelps'  8ettlem£nt  Trusts, 
31  Ch.  D.  351.] 

1(h)  See  ante,  p.  846.] 

[(i)  Re  Gardner's  Trusts,  10  Ch.  D. 
29,  where  the  existing  trustee  being 
of  unsound  mind,  and  out  of  the 
jurisdiction,  new  trustees  were  ap- 
pointed in  Chancery,  and  a  vesting 
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Lunacy,  as  defined  by  the  Lunacy  Acts  of  1890  and  1891, 
arises.  Where  the  incapacity  arises  from  physical  and  not  from 
mental  infirmity,  the  matter  is  within  the  jurisdiction  of  the 
Chancery  Division  (a). 

2.  By  virtue  of  sect.  108  of  the  Lunacy  Act,  1890,  sect.  51  of  [Jurisdiction 
the  Judicature  Act,  1873  (6),  and  the  request  of  the  Lord  Chancellor  exercisable.] 
made  pursuant  to  that  section,  the  judges  of  the  Court  of  Appeal 

are  enabled  to  act  as  additional  judges  of  the  Chancery  Division, 
not  only  in  all  applications  under  the  Trustee  Act,  1893,  but  in 
all  applications  in  lunacy  which  require  also  the  exercise  of  the 
jurisdiction  of  the  Chancery  Division  (c) ;  but  in  lunacy  matters 
this  jurisdiction  can  only  be  exercised  in  aid  of  the  jurisdiction 
in  lunacy  {d). 

3.  Under  sect.  128  of  the  Lunacy  Act,  1890,  "  where  a  power  is  [Appointment  of 
vested  in  a  lunatic  in  the  character  of  trustee  («)  or  guardian,  or  court  in  lunacy.] 
the  consent  of  a  lunatic  to  the  exercise  of  a  power  is  necessary  in 

the  like  character,  or  as  a  check  upon  the  undue  exercise  of  the 
power  (/),  and  it  appears  to  the  judge  to  be  expedient  that  the 
power  should  be  exercised  or  the  consent  given,  the  committee 
of  the  estate,  in  the  name  and  on  behalf  of  the  lunatic,  under  an 
order  of  the  judge,  made  upon  the  application  of  any  person 
interested,  may  exercise  the  power  or  give  the  consent  in  such 
manner  as  the  order  directs,"  and  under  this  section  and  sect.  129, 
the  judge  in  lunacy  can  empower  the  committee  of  a  lunatic  to 
exercise  in  the  name,  and  on  behalf  of  the  lunatic,  a  power  of 

order   made  ;    but    see    Re    Barker's  280  ;  Seton,  6th  ed.  p.  1259.] 

Trusts,  (1904)  "W.N.    13,   where  the  Ud)  Re  Barber,  39  Ch.  D.  187.] 

Court,  under  the  special  circumstances,  [(e)  These  words  were  held  to  be 

declined  to  exercise  the  jurisdiction  wide  enough  to  include  a  power  of 

in    Chancery,   but    gave    liberty  to  appointnaentamongchildrencontained 

amend  the  petition  by  entitling  it  in  the  lunatic's  marriage  settlement, 

in  Lunacy.]  and  exercisable  by  her  jointly  with 

[{a)  Re  Barber,  39  Ch.  D.  187  ;  Re  her  husband  :   Re  A.,   (1904)  2   Ch. 

Weston's    Trusts,   W.N.    (1898)    151.  (C. A.)  328.     (Per  Vaughan  Williams 

The  jurisdiction    conferred    by  the  and  Eomer,  L. JJ.,  diss.  Cozens  Hardy, 

section  does  not  extend  to  the  exercise,  L.J.)] 

on  behalf  of  a  person   of  unsound  [(/)  The  consent  (under  the  Settled 

mind  not  so  found  by  inquisition,  in  Land  Act,  1882,  s.  56)  of  a  tenant  for 

respect  of  land  of  which  he  is  only  life,  a  lunatic  not  so  found,  to  the 

tenant  for  life,  of  the  power  of  sale  exercise  of  a  power  of  sale  contained 

given  by  s.  7  of  the  Lands  Clauses  in  a  settlement  is  neither  "  necessary 

Consolidation  Act,  1846  :  Re  S.  S.  B.,  in  the  character  of  trustee  "  nor  "  as  a 

(1906)   1   Ch.   (C.A.)  712,   following  check  upon  the  undue  exercise  of  the 

Re  Baggs,  (1894)  2  Ch.  415,  (see  ante,  power,"  and  therefore  the  powercannot 

p.  669,)  and  discussing  i?e  Salt,  (1896)  be  exercised  by  his  quasi-committee 

1  Ch.  117.1  appointed    under   sec.    116  ;    Re  De 


j: 


(6)  36  &  37  Vict.  c.  66.]  Moleyns  S  Harris's   Contract,   (1908) 

;(c)  Be  Piatt,  36  Ch.   D.  410  ;    Re      1  Ch.  110.] 


Blake,  W.N.  (1895)  51  ;  72  L.  T.  N.S. 
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appointing  new  trustees  vested  in  the  lunatic,  and  any  person 
appointed  is  to  have  all  the  same  rights  and  powers  as  he  .would 
have  had  if  the  order  had  been  made  by  the  High  Court.  And  in 
such  a  case,  the  judge  in  lunacy,  where  it  seems  to  him  to  be  for 
the  lunatic's  benefit  and  also  expedient,  may  make  any  order 
respecting  the  property  subject  to  the  trust  which  might  have 
been  made  on  the  appointment  of  a  new  trustee  or  trustees  under 
the  Trustee  Act.  Under  these  sections  the  Court  in  lunacy  made 
an  order  authorising  the  sister  of  a  lunatic  to  exercise  a  power  of 
appointing  new  trustees  on  behalf  of  the  lunatic  by  appointing 
certain  persons  named  in  the  order,  and  directing  that  "  upon  the 
appointment"  of  the  new  trustees,  "they  be  and  are  hereby 
appointed  to  call  for  a  transfer  of  and  to  transfer  into  their  joint 
names"  a  sum  of  consols,  and  a  deed  reciting  the  order  and 
appointing  the  trustee  was  duly  executed.  The  Bank  of  England 
objected  to  the  order  as  casting  upon  them  the  duty  of  ascertaining 
whether  the  deed  of  appointment  was  genuine.  The  Court  held 
'^  that  it  had  power  thus  to  authorise  the  exercise  of  a  power  to 
appoint  new  trustees,  and  combine  with  it  an  order  for  a  future 
transfer  of  stock,  but  intimated  that  in  future  the  Bank  ought 
in  such  a  case  to  be  supplied  with  something  in  the  nature 
of  a  certificate  by  the  master  in  lunacy  identifying  the  deed 
on  which  the  bank  have  to  act  (a). 

By  sect.  141  of  the  Lunacy  Act,  1890,  it  is  provided  that  "in 
every  case  in  which  the  judge  in  lunacy  has  jurisdiction  to 
order  a  conveyance  or  transfer  of  land  or  stock,  or  to  make  a 
vesting  order,  he  may  also  make  an  order  appointing  a  new 
trustee  or  new  trustees." 
[Vesting  orders         4  By  sect.  135  of  the  Lunacy  Act,  1890,  when  a  lunatic  is 

111  lunacy  as  to  ,,..,  .,  nc  ii  -ii 

land.]  solely  or  jomtly  seised  or  possessed  or  any  land,  or  solely  or 

jointly  entitled  to  a  contingent  right  in  any  land,  upon  any  trust, 
or  by  way  of  mortgage,  the  judge  in  lunacy  is  empowered  to 
make  an  order  vesting  the  land  in  such  person  or  persons  for 
such  estate,  and  in  such  manner,  as  he  directs,  or  by  order  to 
release  the  land  from  the  contingent  right  and  dispose  of  the 
same  to  such  person  or  persons  as  he  directs  (b).  Any  such  order 
is  to  have  "the  same  effect  as  if  the  trustee  or  mortgagee  had 
been  sane,  and  had  executed  a  deed  conveying  the  land  for  the 
estate  named  in  the  order,  or  releasing  or  disposing  of  the  con- 
tingent right "  (c). 

[{a)  Be    Slwrtridge,   (1895)    1    Ch.  [(c)  Sub-s.  3.     Orders  in  lunacy  for 

(C.A.)  278.]  vesting  or   appointing  a  person    to 

[(6)  Sub-ss.  1,2,  see  Appendix  No.  3.]      convey  or  transfer  any  property  are 
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Where  one  of  three  trustees  became  lunatic,  and  a  new  trustee 

had  been  appointed  in  his   place,  it  was  held  that  a  petition 

for  a  vesting  order  must  be  entitled  in  Chancery  as  well  as  in 

Lunacy,  as  otherwise   the   vesting   order  would  sever  the  joint 

tenancy  (a). 

Wherie  the  person  of  unsound  mind  is  tenant  in  tail,  it  is  not 

necessary  in  the  vesting  order  to  refer  to  the  Fines  and  Eecoveries 

Act,  or  to  the  manner  in  which  the  trustee  could  have  conveyed 

if  sane  (6).     The  order  should  simply  direct  the  property  to  vest 

for  all  the  estate  which  the  person  of  unsound  mind  could  convey 

if  sane  (c).     Where  a  person  who  had  agreed  to  grant  a  lease 

with  a  covenant  for  quiet  enjoyment  became  lunatic  before  the 

lease  was  granted,  it   was  held   that  under  a  vesting  order  of 

the  interest  of  the  lunatic,  the  lessee  would  not  obtain  the  benefit 

of  the  covenant  for  quiet  enjoyment  (d).    As  to  copyhold  land,  the 

section  contains  provisions  similar  to  those  contained  in  sect.  34 

of  the  Trustee  Act,  1893  (e). 

5.  By  sect.  136  of  the  Lunacy  Act,  1890,  where  a  lunatic  is  [Vesting  orders 

solely  entitled,  or  where  any  persons  are  jointly  entitled  with  gtocl^or'ohoses 

a  lunatic,  to  any  stock  or  chose  in  action  upon  trust  or  by  way  of  in  action.] 

mortgage,  the  judge  in  lunacy  is  empowered  to  make  an  order 

vesting  the  right  to  transfer  or  call  for  a  transfer  of  the  stock, 

or  to  sue  for  the  chose  in  action  in  any  person  or  persons,  and 

either  in  the  persons  jointly  entitled  with  the  lunatic,  or  in  them 

jointly  with  any  other  person  or  persons  (/),  and  a  similar  power 

is  conferred  as  to  stock  standing  in  the  name  of  a  deceased  person, 

whose  personal  representative  is  lunatic,  and  as  to  a  chose  in 

action  vested  in  a  lunatic  as  the  personal  representative  of  a 

deceased  person  (g). 

to  be  drawn  in  the  form   employed  [(d)  Gowper  v.   Harmer,   57   L.    J. 

for  similar  orders  in  the  Chancery  N.S.  Ch.  461  ;  57  L.  T.  N.S.  714.] 

Division,    and    schedules,    and    any  [(e)  See  ante,  p.  832.] 

other  devices,  may  be  employed  for  [(/)  Sub-ss.  1,  2,  see  App.  No.  3. 

shortening    orders  ;    Practice    Note,  In  Be  Nash,  16  Ch.  D.    503,  where 

(1908)  W.N.  (C.A.)  75.]  consols  were  standing  in  the  names 

[(a)  Be  Pearson,  5  Ch.  D.  982  ;  Be  of  three  trustees,  one  of  whom  was  a 

Gliell,  49  L.  T.  N.S.  196.     The  Court  lunatic,  L.  J.  Cotton  refused  to  make 

has  power  under  the  section,  on  pay-  an  order  vesting  the  right  to  transfer 

ment  of  purchase-money  of  leaseholds,  until  a   new   trustee   had   been  ap- 

belonging  to  a  lunatic,  which  he  con-  pointed  in  the  place  of  the  lunatic, 

tracted  to  sell  before  he  was  found  But  where  there  was  no  object  to  be 

lunatic,  to  make  a  vesting  order  :  Be  attained  by  such  appointment  it  was 

Pagani,  (1892)  1  Ch.  (C.A.)  236 ;  Seton,  dispensed  with ;  Be  Watson,  19  Ch.  D. 

6th  ed.  p.  1258.]  384 ;  and  seeiJe  Bay,  47 L.  T.  N.S.  500.] 

[(6)  Be  Montagu,  (1896)  1  Ch.  549  ;  [{g)  Sub-s.   S.     In  Be    IVacher,  22 

see  Seton,  6th  ed.  pp.  1249,  1270.]  Ch.  D.  535,  one  of  three   executors 

[(c)  'Mason    v.    Mason,   7   Ch.   D.  of  the  surviving  executor  of  a  tes- 

(C.A.)  707.]  tator    being  of    unsound    mind,   an 
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The  Court  in  lunacy  will  not  administer  a  trust,  and  therefore, 
where  a  sole  surviving  trustee  of  stock  had  become  of  unsound 
mind,  the  Court  declined  to  make  an  order  vesting  the  right  to 
transfer  the  stock  in  the  persons  beneficially  entitled  to  it,  as  that 
would  in  effect  be  an  administration  of  the  trust,  but  on  a  petition 
intituled  in  the  Chancery  Division  as  well  as  in  Lunacy,  the  Court 
appointed  the  beneficiaries  new  trustees  of  the  settlement,  and 
vested  the  right  in  them  in  that  capacity  (a) ;  and  similarly,  the 
Court  declined  to  make  a  vesting  order  in  a  person  absolutely- 
entitled,  but  appointed  a  new  trustee,  and  left  the  owner  to  take 
further  steps  to  put  an  end  to  the  trust  (h). 

Where  a  mortgage  debt  and  stock  were  vested  in  two  trustees 
of  a  settlement,  one  of  whom  was  lunatic  and  the  other  resident 
out  of  the  jurisdiction,  and  new  trustees  of  the  settlement  had 
been  appointed,  the  Court  made  an  order  vesting  the  mortgage 
debt  and  the  right  to  call  for  a  transfer  of  the  stock,  first  in 
the  trustee  resident  out  of  the  jurisdiction,  and  then,  it 
appearing  that  he  was  out  of  the  jurisdiction,  in  the  new 
trustees  (c). 

Where  a  legacy  bequeathed  to  a  lunatic  not  so  found  is  paid 

into  Court  under  the  Trustee  Act,  1893,  sect.  42,  an  application 

by  the  next  friend  for  allowance  for  maintenance  out  of  income 

and  capital,  so  far  as  income  is  insufficient,  ought  to  be  made 

in  Lunacy,  where  there  are  facilities  for  requiring  the  person 

appointed  as  receiver  to  furnish  periodical  accounts  (c^). 

[Trustee  a  _^g  h^q  Lunacv  Act,  1890,  gives  no  jurisdiction  to  make  a  vesting 

onmiml  lunatic]       ,         .        ,         ''  ',  °  ,  ■*     .  ....         , .  ° 

order  in  the   case  of  a  trustee  who  is   a  criminal  lunatic,  the 

old  jurisdiction  in  such  a  case  under  sect.  5  of  the  Trustee  Act, 

1850,  is  preserved  (under  sect.  342  of  the  Act  of  1890),  and  the 

Court  in  Lunacy  will   exercise   that  jurisdiction  by  making  a 

vesting  order  under  the  Act  of  1850  («). 

[Evidence.]  Where  the   application  in  lunacy  is  to  vest  or  procure   the 

order  was  made  vesting  the  right  to  deposit  in  Court  the   deeds  relating 

transfer  stock  belonging  to  the  estate  to  property  in   mortgage,   that  the 

of    the    original    testator    and    still  interest  on  the    stock  and  on    the 

standing  in  his  name.]  mortgage  should  during  the  life  of 

[(a)  Be  Ctirrie,  10  Ch.  D.  93.]  the  non  compos,  or  imtil  further  order, 

[(6)  Re  Holland,  16  Ch.   D.   672;  be  paid  to  her  sister,  she  undertaking 

Seton,  6th  ed.  p.  1260.]  to  apply  the  same  for  the  mainten- 

[(c)  Be  Batho,  39  Ch.  D.  189.]  ance,  comfort,  and  benefit  of  the  non 

[{d)  Be  Barker's  Trusts,  (1904)  W.N.  compos.     See  ante,  pp.  431  et  eeq.] 

13,  but  see  Be  Garr's  Trusts,   (1904)  [(e)  Be  B.,  (1906)  1  Ch.  730  (q.v.  as 

1  Ch.  (C.A.)  792,  vchere,  on  a  similar  to  the  effect  of  a  saving  clause  in  an 

application,  an  order  was  made,  upon  Act  of  Parliament  preserving  juris- 

the  undertaking  of  the  trustees  to  diction  under  a  repealed  Act).] 
transfer  stock    into    Court    and    to 
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conveyance  or  transfer  of  outstanding  property  in  or  to  trustees, 
it  is  not  necessary,  unless  in  any  particular  case  the  Court  other- 
wise directs,  to  deduce  the  beneficial  title  to  the  property,  or  to 
serve  beneficiaries  (a). 

6.  By  sub-sect.  1  of  sect.  27  of  the  Lunacy  Act,  1891  (&),  the  [Powera  of 
jurisdiction  of  the  judge  in  lunacy  "  as  regards  administration  and  Lunacy.]" 
management "  may  be  exercised  by  the  Masters ;   these  powers 

are  not  confined  to  those  contained  in  the  group  of  sections 
(116-130)  so  headed  in  the  Lunacy  Act,  1890  (c),  but  extend 
to  any  matters  of  administration  and  management  provided  for 
in  the  Act  of  1890  (d) ;  they  are,  however,  strictly  limited  to  what 
can  properly  be  described  as  administration  or  management  of 
the  lunatic's  estate.  Therefore  a  master  in  lunacy  has  no  juris- 
diction to  make  a  vesting  order  as  to  trust  property  vested  in  two 
trustees,  one  of  whom  has  become  lunatic  (e).  On  the  other  hand, 
it  has  been  held  that  when  a  master  in  lunacy,  under  s.  128  of 
the  Lunacy  Act,  1890,  appoints  a  person  to  exercise  a  power  of 
appointing  new  trustees  which  is  vested  in  a  lunatic,  he  may  also, 
under  s.  129,  make  an  order  vesting  the  trust  property  in  the 
new  trustees  when  appointed  (/). 

7.  In  all  cases  where  a  vesting  order  can  be  made,  the  judge  [Appointment  of 
in  lunacy  is  empowered,  if  it  is  more  convenient,  to  appoint  a  p^on  tp  convey 

Isiiicl  or  trfl.nsiGi' 

person  to  convey  the  land,  or  release  the  contingent  right  (g),  stock.] 
or  to  make  or  join  in  making  a  transfer  of  stock  (A). 

8.  Sect.  142  of  the  Lunacy  Act,  1890,  confers  on  the  judge  in  [Costs.] 
lunacy  power  as  to  costs  similar  to  that  conferred  on  the  High 
Court  by  sect.  38  of  the  Trustee  Act,  1893  (i). 

If  the  lunatic,  against  whom  an  order  is  sought,  be  a  trustee, 
the  trust  estate  or  the  cesiui  que  trust  must  bear  the  costs  of 
the  proceedings  under  the  Act.  If  he  be  a  mortgagee,  and  it 
appears  upon  the  face  of  the  mortgage  deed  that  the  lunatic 
mortgagee  is  a  trustee  for  a  third  party,  the  costs  will  fall  on 
the  mortgagor  (J);  but  if  the  mortgagor  had  no  notice  of  the 
fact  that  the  lunatic  was  a  trustee,  the  costs  may,  it  seems,  in 
some  cases  be  borne  by  the  lunatic's  estate  (k) ;  but  it  does  not 


Ha)  Practice   Note,  (1908)    W.   N. 
(C.A.)  75.] 
Kb)  See  Appendix  No.  3.] 

(c)  See  Appendix  No.  3.] 

Id)  He  Browne,  (1894)  3  Ch.  412.]        Re 


4. 


(h)  Lunacy  Act,  1890,s.  136,sub-s.4.] 
(i)  See  ante,  p.  858.] 
Jj)  Re  Lewes,  1  Mac.  &  G.  23.] 
'(k)  Re  Townsend,  1  Mao.  &  G.  686  ; 

^,  , ,  ^ ,  _  __. J        „j  Jones,   2   Cli.   D.   70.     It  would 

(«)  Re  La'ngdale,  (1901)  1  Ch.  3.]         seem  that  where  the  lunatic  is  bene- 
,(/)  Re  Fuller,  (1900)  2  Ch.  551.]  ficially   interested   in   the   mortgage 

■.(fii)  Lunacy  Act,  1890,  s.  135,  sub-s.      money,   the    costs    of   the    petition, 

which  should  be  presented  by   the 

3  I 
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appear  from  the  cases  that  any  general  rule  on  the  subject  has 
been  established.] 


committee  and  need  not  be  served 
on  the  mortgagor,  are  (exclusive 
of  the  costs  of  the  mortgagor  if 
served),  by  force  of  authority  rather 
than  upon  principle,  to  be  borne  by 
the  lunatic's  estate  ;  Be  Wlieekr,  1  De 
G.  M.  &  G.  436  ;  Be  Stuart,  4  De  G.  & 
J.  319,  and  cases  cited  lb. ;  Be  Phillips, 
4  L.  E.  Oh.  App.  629  ;  but  that  in  all 
other  cases  the  costs  must  be  paid  by 
the  mortgagor ;  see  Ex  parte  Clay,  Shelf. 
Lun.  p.  510, 2nd  edit.,  where  the  mort- 
gage money  had  not  been  paid ;  and  see 
Be  Stuart,  4  De  G.  &  J.  317  ;  Be  Jones, 
2  De  G.  F.  &  J.  554,  where  the  mort- 
gage money  had  been  paid  ;  and  see 
also  Be  Viall,  8  De  G.  M.  &  G.  439 ;  Be 


Bowley's  Lunacy,  1  N.  R.  251 ;  Re 
Toumsend,  2  Ph.  348,  and  cases  there 
cited.  Where  a  mortgagee  became  of 
unsound  mind,  but  was  not  so  found 
by  inquisition,  and  an  order  was 
made  on  the  petition  of  the  mortgagor 
authorising  him  to  pay  the  mortgage 
debt  into  the  Bank  of  England,  and 
vesting  the  estate  in  the  petitioner, 
it  was  held  that  the  Court  had  no 
jurisdiction  to  make  the  mortgagee 
or  his  estate  bear  the  costs  where 
the  application  was  made  by  the 
mortgagor  ;  and  no  costs  were  allowed 
on  either  side ;  Be  Sparks,  6  Ch.  D. 
361.] 
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PART  III 

THE   CESTUI   QUE  TEUST 
CHAPTER  XXVII 

IN     WHAT    THE     ESTATE    OF     THE     CESTUI     QUE     TRUST     PRIMAKILT 

CONSISTS 

* 

Having  concluded  the  subject  of  the  estate  and  office  of  the 
trustee,  it  follows  next  that  we  investigate  the  nature  and  pro- 
perties of  the  Estate  of  the  cestui  que  trust ;  and  in  the  present 
chapter  we  shall  inquire  in  what  the  estate  of  the  cestui  que  trust 
primarily  consists,  Fi7'st,  In  the  sitnple  trust ;  and  Secondly,  In  the 
special  trust. 

SECTION  I 

OF   THE   CESTUI   QUE   TRUST'S   ESTATE   IN   THE   SIMPLE   TRUST 

In  the  simple  trust  the  equitable  ownership  is  compounded  of 
the  Pernancy  of  the  profits  and  the  Disposition  of  the  estate — 
the  jus  Jialendi  and  jus  disponendi  (a). 

First.  The  equitable  owner  is  entitled  to  the  pernancy  of  the 
profits. 

1.  In  a  trust  of  lands  the  cestui  que   trust  may  compel  the  Cestui  que  trust 

trustee  to  put  him  in  possession  of  the  estate  (b) ;   and  if  the  entitled  to  po3- 
^  ^  ^  '  session  of  lands. 

cestui  que  trust  be   ejected  from  the   possession  by  the  trustee, 

the  cestui  que  trust  may  compel  the  trustee  to  account  not  only 

for  the  rents  actually  received,  but  for  the  whole  rents  legally 

demandable  from  the  tenants  (c). 

(a)  Smith  v.  Wheeler,  1  Mod.  17,  Attorney-General  v.  Lord  Gore,  Id. 
•per  Pemberton,  J.  150,  per  Lord  Hardwicke. 

(6)   Brown    v.    How,    Barn.    354  ;  (c)  Kaye  V.  Powel,  1  Ves.  jun.  408. 
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Rule  applicable         2.  The  rule  which  gives  the  cestui  que  trust  the  possession  is 

trust.  ""^  *  applicable  only  to  the  simple  trust  in  the  strict  sense,  for  where 
the  cestui  que  trust  is  not  exclusively  interested,  but  other 
parties  have  also  a  claim,  it  rests  in  the  discretion  of  the  Court 
whether  the  actual  possession  shall  remain  with  the  cestui  que 
trtist  or  the  trustee,  and  if  possession  be  given  to  the  cestui  que 
trust,  whether  he  shall  not  hold  it  under  certain  conditions  and 
restrictions  (a). 

Blake  D.Bunbury.  Thus  a  testator  devised  all  his  real  estate  to  trustees  in  fee 
upon  trust  to  convey  the  same  for  a  term  of  500  years  (the  trusts 
of  which  were  to  raise  certain  annuities  and  sums  in  gross),  and 
subject  thereto  to  the  use  of  A.  for  life,  with  remainders  over. 
A.  filed  a  bill,  praying  to  be  let  into  possession.  At  the  hearing 
of  the  cause  a  general  account  was  directed  of  the  testator's 
estates  and  of  the  charges  upon  them,  and  the  plaintiff  further 
desired  that  he  might  be  let  into  immediate  possession;  but 
Lord  Thurlow  said :  "  It  is  impossible  for  me  to  let  him  into  pos- 
session till  I  have  the  accounts  before  me,  and  even  till  the 
trusts  are  executed,  unless,  as  he  now  offers,  he  pays  into  Court 
a  sum  sufficient  to  answer  all  the  purposes  of  the  trust.  The 
Court,  perhaps,  has  let  a  tenant  for  life  into  possession,  where  it 
has  seen  that  the  best  way  of  performing  the  trusts  would  be  by 
letting  him  into  possession,  as  where  an  annuity  of  lOOZ.  a  year 
is  charged  upon  an  estate  of  5000Z.  a  year ;  but  till  the  account 
is  taken  I  do  not  know  but  the  purposes  of  the  trust  may  take 
up  the  whole,  and  if  I  was  to  do  it  now,  perhaps  I  should  only 
have  to  resume  the  estate"  (b).  The  accounts  were  afterwards 
taken,  and  the  plaintiff  was  let  into  possession  on  giving  security 
to  the  amount  of  10,000Z.  to  abide  the  order  of  the  Court  as  to 
the  annuities  and  other  incumbrances  (c). 

Tidd  V.  Lister.  In  another  case  (d),  a  testator  devised  and  bequeathed  all  his 

real  and  personal  estate  to  trustees  upon  trust  to  pay  his  funeral 
expenses  and  debts,  to  keep  the  buildings  upon  the  estate  insured 
against  fire,  to  satisfy  the  premiums  upon  two  policies  of  in- 
surance on  the  lives  of  his  two  sons,  to  allow  his  said  sons 
an  annuity  of  sixty  guineas  each,  and  subject  thereto  upon 
trust  for  his  daughter  for  life,  with  remainders  over ;    and  the 

(a)  Jenkins  v.  Milford,  1  J.  &  W.  (5)  Blake  v.  Bunhury,  1  Ves.  jun. 

629  ;  Baylies  v.  Baylies,  1  Coll.  hZl ;  194.     See  the  case  more  fully  stated, 

and  see  Denton  v.   Denton,   7   Beav.  lb.  514 ;  4  B.  C.  C.  21. 

388  ;  PughY.  Vaiighan,  12  Beav.  517  ;  (c)  S.C.  1  Ves.  jun.  514  ;  4  B.  C.  C. 

Hoskins  v.  Campbell,  W.N.  1869,  p.  59 ;  28. 

Etchells  V.   Williamson,  W.  N.  1869,  (d)  Tidd  v.  Lister,  5  Mad,  429, 
p.  61. 
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personal  estate  having  sufficed  to  discharge  the  funeral  expenses, 
debts,  and  annuities,  the  daughter,  who  was  then  a  feme  covert, 
iiled  a  bill  praying  to  be  let  into  possession  upon  securing  the 
amount  of  the  premiums  of  the  policies;  but  Sir  J.  Leach  said 
that  if  a  testator,  who  gave  in  the  first  instance  a  beneficial 
interest  for  life  only,  thought  fit  to  place  the  direction  of  the 
property  in  other  hands,  which  was  an  obvious  means  of  securing 
the  provident  management  of  that  property  for  the  advantage  of 
those  who  were  to  take  in  succession,  a  Court  of  Equity  ought 
not  to  disappoint  that  intention  by  delivering  over  the  estate 
to  the  cestui  que  trust  for  life,  unprotected  against  that  bias 
which  he  must  naturally  have  to  prefer  his  own  interest  to 
the  fair  right  of  those  who  were  to  take  in  remainder.  There 
might  be  cases  in  which  it  was  plain  from  the  expressions  in 
the  will,  that  the  testator  did  not  intend  the  property  should 
remain  under  the  personal  management  of  the  trustees ;  there 
might  be  cases  in  which  it  was  plain  from  the  nature  of  the 
property,  that  the  testator  could  not  mean  to  exclude  the  cestui 
que  tnt^t  for  life  from  the  personal  possession  of  the  property,  as 
in  the  case  of  a  family  residence.  There  might  be  very  special 
cases  in  which  the  Court  would  deliver  the  possession  of  the 
property  to  the  cestui  que  trv^t  for  life,  althmogh  the  testator's 
intention  appeared  to  he  that  it  should  remain  with  the  trustees  ; 
as,  where  the  personal  occupation  of  the  trust  property  was 
beneficial  to  the  cestui  que  trust ;  in  which  case  the  Court,  by 
taking  means  to  secure  the  due  protection  of  the  property  for 
the  benefit  of  those  in  remainder,  would  in  substance  be  per- 
forming the  trust  according  to  the  intention  of  the  testator. 
And  his  Honour,  considering  that  there  was  no  such  ground 
of  exception  in  the  case  before  him,  refused  the  application  (a). 

3.  In  one  case  a  feme  covert  was  entitled  to  her  separate  use  Cestui  que  trust 
for  her  life,  and  it  was  not  thought  incompatible  with  the  nature  use. 
of  such  an  estate  that  she  should  be  put  into  possession,  though 
the  claim  was  opposed  by  the  trustees  (&).  A  tenant  for  life 
cannot  claim  possession  as  a  right,  but  only  at  the  discretion 
and  by  the  sufferance  of  the  Court  (c);  and  therefore,  where 
trustees  were  directed  as  managers  of  the  estate  to  pay  insurances 

[(a)  And  see  Be  Bentley,  54  L.  J.  L.  J.  N.S.  Ch.  782]. 

N.S.  Ch.  782  ;  33  W.  R.  610.]  [(c)  See  Re  Bag  of  s  Settlement,  (1894) 

(6)  Horner  v.    Wheelwright,  2  Jur.  1    Oh.  177  ;   Be  Hunt,  W.  N.  (1900) 

N.S.  367 ;  and  see  Hoskins  v.  Campbell,  65,  where  the  application  wa§  by  the 

W.N.  1869,  p.  59  ;  Tayhr  v.  Taylor,  assignee  of  the  life  interest.]  ' 
20  L.   R.  Eq.  297;    [Be  Bentley,  54 
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and  repairs  and  other  necessary  outlays,  and  apply  the  net  annual 
income  to  the  separate  use  of  a  person  for  life,  it  was  held  that 
such  tenant  for  life  was  not  a  person  "  entitled  to  possession  or 
receipt  of  the  rents  and  profits"  for  life  within  the  meaning  of 
the  Leases  and  Sales  of  Settled  Estates  Act,  1856  (19  &  20  Vict, 
c.  120),  and  could  not  therefore  grant  leases  under  the  Act  (a). 
Such  a  power  would  in  fact  pro  tanto  neutralise  the  powers  of 
management  vested  in  the  trustees  (h). 

[4.  The  extensive  powers  conferred  by  the  Settled  Land  Acts 
on  tenants  for  life  afford  an  additional  ground  for  the  exercise  in 
a  fit  case  of  the  discretion  of  the  Court  in  favour  of  letting  an 
equitable  tenant  for  life  into  possession  (c);  and  accordingly,  although 
large  powers  of  management  are  conferred  on  the  trustees  by  the 
testator,  and  although  the  interest  of  the  tenant  for  life  is  deter- 
minable on  alienation  (d),  or  the  tenant  for  life  is  a  married 
woman  restrained  from  anticipation  (e),  or  the  property  is  lease- 
hold, so  that  the  trustees  are  personally  liable  under  the  covenants, 
or  the  life  interest  is  subject  to  a  mortgage  (/),  or  to  an  antecedent 
term  of  years  vested  in  trustees  upon  trust  to  pay  off  incumbrances 
which  remain  undischarged  (g),  the  discretion  may  be  exercised, 
but  the  Court  will  insert  in  the  order  all  such  directions  and 
undertakings  as  are  necessary  for  the  protection  and  indemnity 
of  all  persons  interested  in  the  estate  (h).  In  considering  the 
matter,  the  Court  will  have  regard  to  all  the  circumstances  of 
the  case,  and  will  not  make  an  order  if  for  reasons  which  it  can 
judicially  notice,  there  is  a  probability  that  within  a  very  short 
time  it  would  be  right  to  restore  possession  to  the  trustees  (i). 

5.  Where  a  testator  directed  an  accumulation  of  rents  for  the 


(a)  Taylor  v.  Taylor,  20  L.  R.  Eq.  297. 
[But  see  observations  of  L.  J.  James  in 
Taylor  v.  Taylor,  3  Ch.  D.  (C.A.)  147.] 

[(t)  See  Vine  v.  Raleigh,  24  Ch.  D. 
238,  where  it  was  held  that  if  an 
estate  is  vested  in  trustees,  and  there 
is  not  for  the  time  being  any  person 
beneficially  entitled  to  the  rents  and 
profits,  the  trustees  are  the  persons 
who  may,  under  the  23rd  section  of 
the  Settled  Estates  Act,  1877  (40  & 
41  Vict.  c.  18),  apply  to  the  Court  to 
exercise  the  powers  conferred  by  the 
Act ;  and  a  distinction  was  drawn  be- 
tween the  language  of  that  section  and 
that  of  the  46th  section,  under  which 
the  person  entitled  to  the  possession 
or  to  the  receipt  of  the  rents  and  pro- 
fits of  the  settled  estates  foi'  an  estate 
for  life,  &c.,  either  in  his  own  right  or 


in  right  of  his  wije  (words  pointing  to 
a  beneficial  ownership),  is  authorised 
to  grant  leases  for  twenty-one  years  ; 
and  see  Re  Bentley,  54  L.  J.  N.S. 
Ch.  782  ;  33  W.  R.  610.] 

He)  Re  Bagot's  Settlement,  (1894) 
1  Oh.  177  ;  Re  JVytlies,  (1893)  2  Ch. 
369  ;  Re  Newen,  (1894)  2  Ch.  297.] 

(d)  Be  Wythes,  ubi  sup.'] 

(e)  Be  Bagot's  Settlement,  ubi  sup.] 
if)  Re  Newen,  ubi  sup.] 

(g)  Re  Biclmrdson,  (1900)  2  Ch.  778  ; 
Be  Money  Kyrle's  Settlement,  (1900)  2 
Ch.  839.] 

[(/i)  For  form  of  order  see  Be  Money 
Kyrle's  Settlement,  ubi  sup.,  Seton,  6th 
ed.  p.  1758  ;  and  see  Be  Paddon,  (1909) 
W.  N.  162.] 

[(i)  Be  Bagot's  Settlement,  ubi  sup., 
at  p.  182,  per  Chitty,  J.] 
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purpose  of  paying  off  mortgages,  and  that  the  tenant  for  life  under 
the  will  should  not  receive  any  part  of  the  rents  until  the 
mortgages  were  paid  off,  and  the  mortgagees  sold  the  estates  com- 
prised in  their  mortgages,  but  the  proceeds  being  insufficient  to 
pay  them  in  full,  the  balance  was  paid  out  of  the  accumulations, 
it  was  held  that  the  tenant  for  life  was  entitled  to  be  let  into 
possession  of  the  estates  remaining  unsold,  and  to  receive  the 
surplus  accumulations  (a).] 

6.  Until  the  Judicature  Act,  1873,  to  be  noticed  presently,  the  Cesttoi  que  trust 
,    ■  J       j>       •   ui.  i.      i.i_  ■  -J  ,  cannot  recover 

cestui  ,que  trust  s  right  to  the  possession  was  recognised,  we  must  ^^^  possession 

remember,  in  a  court  of  equity  only  ;  for  in  a  court  of  laiu  the  cestui  at  law. 
que  trust  was  merely  tenant  at  will  (&),  and  this  tenancy  was  de- 
terminable at  any  time  on  de^nand  of  possession  by  the  trustee, 
though  not  before  such  demand  (c).  In  the  day  of  Lord  Mansfield 
it  was  maintained  that  a  cestui  que  trust,  a  plaintiff  in  ejectment, 
could  not  be  non-suited  by  a  term  outstanding  in  his  trustee  {d) ; 
and  that  a  trustee,  a  plaintiff  in  ejectment,  could  not  recover 
against  his  own  cestui  que  trust  (e).  It_  was  even  decided  that, 
where  a  term  had  been  created  for  securing  an  annuity,  and 
subject  thereto  upon  trust  to  attend  the  inheritance,  the  tenant  of 
the  freehold  was  entitled  to  recover  the  possession  (provided  he 
claimed  subject  to  the  charge),  notwithstanding  the  legal  term  was 
outstanding  in  a  trustee  upon  trusts  tjhat  were  still  unsatisfied  (/). 
Such  at  least  were  the  doctrines  in  cases  of  clear  trusts :  for  where 
the  equity  was  at  all  doubtful,  the  rights  of  the  parties  were  even 
then  referred  to  the  proper  tribunal  (g).  "  Lord  Mansfield,"  as 
Lord  Eedesdale  observed,  "had  on  his  mind  prejudices  derived 
from  his  familiarity,  with  the  Scotch  law,  where  law  and  equity 
are  administered  in  the  same  Courts  "  (A).  Prom  the  time  of  Lord 
Mansfield,  and  until  the  Act  of  1873  it  was  established: — First, 
that  a  cestui  que  trust  cordd  not  recover  in  ejectment  (i),  unless  a 

\{a)  Norton  Y.Johnstone,  ZO  Ox.  T).  (e)    Armstrong   v.    Peirse,  3   Burr. 

649  ;  following  Tewart  v.  Lawson,  18  1901. 

L.   R.   Eq.   490 ;    and  see  Blake    v.  (/)  Bristow  v.  Pegge,  1  T.  K.  758, 

O'Reilly,  (1895)  1  I.  R.  479.]  note  (a) ;  overruled  by  Doe  v.  Staple, 

(b)  Garrard  v.  Tiick,  8  C.  B.  231  ;  2  T.  R.  684. 

MelHng  v.  Leak,   1   Jur.   N.S.    759 ;  (g)   Doe    v.    Pott,   Doug.   695,  per 

Parker  v.  Carter,  4  Hare;  400  ;  Perry  Lord  Mansfield ;   Goodright  v.   Wells, 

V.  Shipway,  1  Giff.  1  ;  and  see  Geary  Id.  747,  per  eundem. 

V.    Bearcroft,.  0.    Bridgm.    486-490  ;  (h)  Shannon  v.   Bradstreet,   1    Soh. 

Bac.  Us.  5  ;  Doe  v.  Jones,  40  B.  &  Cr.  &  Lef.  66. 

718  ;  Doe  v.  M'Kaeg,  10  B.  &  Cr.  721  ;  {i)  Doe  v.  Staple,  2  T.  R.  684  ;  see 

post,  Chap.  XXXI.  s.  I.  Barms  v.  Crowe,  4  B.  C.  0.  10  &  11  ; 

(c)  Doe  V.  Phillips,  10  Q.  B.  130.  Doe  v.  Syhourn,  7  T.  R.  3;  .Goodtitle 

(d)  Lade  v.  Holford,  B.  N.  P.  110.  v.   Jones,  7  T.  R.  45,  and  following 
The  doctrine  is  said  to  have  originated  pages ;  Doe  v.  Wroot,  5  East,  138. 
with  Mr  Justice  Grundy. 
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surrender  to  him  of  the  legal  estate  could  be  reasonably  pre- 
sumed (a)  (which,  of  course,  could  not  be  where  the  circumstance 
of  the  outstanding  legal  estate  appeared  on  the  declaration  or 
special  case  (V)),  and  the  cestui  que  trust  had  no  alternative  but  to 
bring  his  action  in  the  name  of  the  trustee,  who  was  to  be 
indemnified  against  the  costs  (c) :  Secondly,  that  the  trustee,  as 
the  tenant  of  the  legal  estate,  might  recover  in  ejectment  from 
his  own  cestui  que  trust  (d) ;  and  the  cestui  que  trust  had  no  defence 
to  the  action  at  law,  but  must  have  had  recourse  to  an  injunction 
in  equity  (e),  and  the  clause  in  the  Common  Law  Procedure  Act, 
1854,  which  authorised  an  equitable  defence  at  law,  did  not  apply 
to  ejectment  (/).  However,  a  lessee  under  &  feme  covert  entitled 
to  her  separate  use  might  protect  himself  by  equitable  plea 
against  trespass  by  the  husband,  in  whom  the  legal  estate  was 
vested  (g). 

7.  Now,  generally,  by  36  &  37  Vict.  c.  66,  sect.  24,  equitable 
defences  are  to  be  recognised  in  all  the  Courts,  so  that  for  the 
time  to  come  the  full  njerits,  both  at  law  and  in  equity,  will  be 
administered  in  the  same  action. 

8.  As  a  tenant  is  not  allowed  to  dispute  his  landlord's  title,  if 
a  cestui  que  trust,  having  only  an  equitable  estate,  grant  a  lease, 
then,  as  between  lessor  and  lessee,  the  lessor  may  distrain  and 
exercise  the  other  rights  of  a  landlord  in  the  same  way  as  if  at 
the  date  of  the  demise  he  had  been  the  legal  owner  (h).  The  title 
of  the  lessor  might  be  such,  that  on  his  death  the  person  claiming 
under  him  could  not  prove  the  devolution  of  the  estate  without 
showing  upon  the  pleadings  that  at  the  date  of  the  lease  the 
lessor's  interest  was  equitable,  and  in  such  a  case  it  is  presumed 
the  estoppel  would  not  apply,  and  the  remedy  would  be  in 
equity  (i).  But  if  there  were  no  difficulty  upon  the  pleadings, 
the  persons  claiming  under  the  lessor,  as,  for  instance,  his  trustee 
in  bankruptcy,  had  always  the  same  benefit  of  the  rule  as  the 
lessor  had  (j). 


(a)  Doe  V.  Sybourn,  7  T.  R.  2  ;  see 
Doe  V.  Staple,  2  T.  B.  696  ;  Goodtitle 
V.  Jones,  7  T.  R.  45,  and  following 
pages  ;  Eoe  v.  Eeade,  8  T.  R.  122. 

(6)  Goodtitle  v.  Jones,  7  T.  E.  43  ; 
see  Doe  v.  Staple,  2  T.  R.  696  ;  Boe  v. 
Seade,  8  T.  R.  122. 

(c)  Annesley  v.  Simeon,  4  Mad.  390  ; 
and  see  Reade  v.  Sparkes,  1  Moll.  11  ; 
Jenkitis  v.  Milford,  1  J.  &  W.  635  ; 
Ex  parte  Little,  3  Moll.  67. 

(d)  See  Roe  v.  Reade,  8  T.  R.  122, 
123. 


(e)  Shine  v.  Gougli,  1  B.  &  B.  445. 
(/)  Neave  v.  Avery,  16  C.  B.  328  ; 
and  see  Smith  v.  Hayes,  1  I.  R.  C.  L. 


Clarke  v.  Reilly,  2  I.  R.  C.  L. 
R.  Ex. 


333; 
422. 

(g)  Allen  v.   Walker,  5  L. 
187. 

(h)  Alchome  v.  Gomme,  2  Bing.  54  ; 
Blake  v.  Foster,  8  T.  R.  487  ;  Parker 
V.  Manning,  7  T.  R.  537. 

(t)  See  Noke  v.  Awder,  Co.  Eliz. 
373,  436.    See  2  Lord  Raymond,  1553. 

(j)  Parker  v.  Manning,  7  T.  R.  537. 
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9.  If  the  trustees  put  the  cestui  que  trust  in  possession,  and  Notice  to  quit. 
the  cest^d  que  trust  grants  a  lease  and  afterwards  serves  a  notice 

on  the  lessee  to  quit,  the  cestui  que  trust  is  the  agent  of  the 
trustees  for  the  purposes  of  the  notice,  and  an  ejectment  by  the 
trustees  can  be  sustained  as  if  the  notice  had  been  given  by 
themselves  (a). 

10.  If  there  be  two  cestuis  que  trust  tenants  in  common,  and  Injunction 

».T  1  ,    •    ,  ■  ii.i-1  ji_  between  tenants 

one  of  them  be  put  into  possession,  and  cuts  timber,  and  becomes  j„  common, 
insolvent,  the  other  cestui  que  trust  can  obtain  an  injunction  (h). 

11.  The  title-deeds  of  an  estate  form  no  part  of  the  usufructuary  Possession  of  the 
enjoyment ;  and  therefore  if  a  person  vests  an  estate  in  trustees 

upon  particular  trusts,  one  of  which  is  to  receive  the  rents  and 
pay  them  over  to  the  settlor  for  life,  and  the  deeds  are  delivered 
into  their  possession,  they  have  a  right  to  the  custody  of  them  for 
the  benefit  of  all  parties  interested   (c),  and  should  the  settlor' 
obtain  them  from  the  trustees,  and  thereby  be  entitled  to  deal 
with  the  estate  as  absolute  owner,  the  trustees,  if  it  appeared 
they  had  acted  fraudulently,  or  under  such  gross  negligence  as 
amounted  to  constructive  fraud,  would  be  held  personally  respon- 
sible for  the  consequences  {d).     However,  a  tenant  for  life,  if  the 
estate  be  legal,  is  entitled  to  the  custody  of  the  deeds  (e),  and 
may  bring  an  action  of  detinue  (/),  or,  unless  he  has  shown  that 
he  cannot  be  safely  trusted  with  the  deeds  {g),  may  take  pro- 
ceedings in  equity  for  the  recovery  of  them  {h);  and  as  equity 
follows  law,  the  Court,  in  the  absence  of  special  trusts  requiring 
the  possession  of  the  deeds  by  the  trustees,  will  not  take  the  deeds 
from  the  tenant  for  life  who  has  got  possession  of  them  {i) ;  and 
where  the  tenant  for  life  in  equity  is  not  the  settlor,  and  therefore 
cannot  by  suppressing   the   settlement  make  a  title  to  the  fee 
simple,  the  Court  has  ordered  the  deeds  to  be  delivered  to  the  tenant 
for  life  in  equity  {j),  subject  of  course  to  the  remainderman's  right 

(a)  Jones  v.  Phipps,  3  L.  E.  Q.  B.  Mayor,  8  "Ves.  320  ;  [Leathes  v.  Leathes, 

567.  5  Ch.  D.  221  ;  Ke.  Beddoe,  (1893)  1  Ch. 

(5)  Smallman  v.  Onions,  3  B.  C.  C.  (C.A.)  547,   557  ;]  and  Sugd.  Vend. 

621.  and  P.,  14th  edit.  p.  445,  note  (1). 

(c)  See  Garner  v.  Hannyngton,  22  (/)  Allwood  v.  Heywood,   1   N.   R. 

Beav.  630 ;  Stanford  v.  Roberts,  6  L.  289. 
E.  Ch.  App.  307.  Ig)  See  Jenner  v.  Morris,  1  L.  E. 

{d)  See  Evans  v.  Bicknell,  6  Ves.  174.  Ch.  App.  603. 

(e)  In  Foster  v.  Grahh,  12  C.  B.  136,  {h)  Garner  v.  Hannyngton,  22  Beav. 

the  Court  aeems  to  have  approved  the  627. 

rule  laid  down  in  early  times,  that  (i)  Taylor  v.  Sparrow,  4  Giff.  703  ; 

whoever  first  gets  possession   of   the  9  Jur.  N.S.  1226  ;  and  see  Denton  v. 

deeds,  whether  tenant  for  life  or  in  re-  Denton,  7  Beav.  388. 
mainder,  keeps  them.    But  see  Garner  (j)  Langdale  v.  Briggs,  8  De  G.  M. 

V.  Hannyngton,  22  Beav.  627  ;   TVebb  &  G.  391  ;  Taylor  v.  Sparrow,  9  Jur. 

v.    fFebb,  1   Eden,  8  ;    Duncombe  v.  N.S.  1227 ;  [Leatlies  v.  Leathes,  5  Ch.  D. 
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to  production  and  inspection  to  a  reasonable  extent  (a),  [and  has 
required  him  to  undertake  not  to  part  with  them  without  the 
consent  of  the  trustees,  and  to  produce  them  to  the  trustees  upon 
all  reasonable  occasions  (b).  And  in  general  where  the  equitable 
tenant  for  life  is  let  into  possession  by  the  Court,  custody  of  the 
title-deeds  will  be  committed  to  him  in  a  proper  case  (c) ;  but 
mortgagees  of  the  life  estate  are  entitled  to  insist  on  the  retention 
of  the  deeds  by  the  trustees  (d).]  Where  the  legal  estate,  whether 
of  freeholds,  copyholds,  or  leaseholds,  is  vested  in  a  trustee  or 
executor  in  trust,  not  for  certain  persons  entitled  in  succession, 
but  for  cestuis  que  trust  entitled  absolutely  in  possession,  the 
cestuis  que  trust,  or  if  they  are  infants,  their  guardians,  may  in- 
stitute proceedings  to  have  the  deeds  delivered  up  to  them.  But 
as  to  leaseholds  [under  the  general  law,  and  as  to  real  estate  under 
the  Land  Transfer  Act,  1897  (e)],  an  executor  may  hold  the  deeds 
until  all  debts  have  been  paid  and  the  estate  cleared  (/). 

[The  trustee  in  bankruptcy  of  the  husband  of  a  legal  tenant  for 
life  (not  entitled  to  the  property  as  separate  estate)  has  not  an 
absolute  right  to  the  custody  of  the  title-deeds  during  the  cover- 
ture ;  but  where  the  circumstances  require  it,  they  will  be  ordered 
to  be  brought  into  Court  for  safe  custody  Q).'\ 
Cestuis  que  trust  12.  Cestuis  que  trust  have  a  right  at  all  seasonable  times  to 
documents.  inspect  the  documents  relating  to  the  trust  (A),  and  at  their  own 

expense  to  be  furnished  with  copies  of  them,  and  the  rule  ex- 
tends to  cases  submitted  and  opinions  of  counsel  taken  by  the 
trustees  for  their  guidance  in  the  discharge  of  their  duty,  for  as 

221,  disapproving  dictum  in  Warren  with  remainder  to  the  children  of  Joel 

V.  Budall,  1  J.  &  H.  1].  Smith  (who  were  infants  at  the  fiHng 

(a)  Davis  v.  Dysart,  20  Beav.  405  ;  of  the   bill)  and  the  heirs  of  their 

Pennell  v.  Dysart,  25  Beav.  542.  bodies,  with  remainders  over,  including 

[(b)    Be   Burnahy's   Settled    Estates,  limitations  to  Wade  and  Pavier,  who 

42  Gh.  D.  621  ;  Be  Wythes,  (1893)  2  were  also  executors,  to  preserve  con- 

Ch.  369  ;  Be  Money  Kyrle's  Settlement,  tingent  remainders.    Wade  and  Pavier 

(1900)  2  Ch.  839,  845,  as  corrected,  took  possession  of  the  title-deeds  on 

Be  Paddon,  (1909)  W.  N.  162.]  the  testator's  death,  and  held  them 

7c)  Be  Wythes,  (1893)  2  Ch.  369.1  during  the  life  of  Joel  Smith.     On 

(d)  Be  Newen,  (1894)  2  Ch.  297.]  his  death  the  infant  children  by  their, 

Je)  60  &  61  Vict.  c.  65  ;  in  case  of  next  friend,  with  two  other  persons 

testators  dying  on  or  after  1st  January,  as  co-plaintiffs  (being  their  guardians 

1898..  As  to  the  exception  of  copy-  appointed  by  the  Court),  iiled  their  bill 

holds  from    "  real    estate,"  see  ante,  against  Pavier,  the  surviving  executor, 

p.  248.]  for  delivery  of  the  deeds,  and  there 

(/)  Smith  V.  Pavier,  V.  C.  Wood,  being  no  allegation  of  unpaid  debts, 

18th  July,  1852.    In  this  case  J.  Smith  the  delivery  of  the  deeds  to  the  two 

devised  freeholds  and  leaseholds  for  guardians  was  ordered, 
long  terms  to  Wade  and  Pavier  and  [(g)  Exparte  Bogers,  26  Ch.  D.  (O.A.), 

their  heirs  to  the  use  of  Joel  Smith  for  31.] 

life,withremaindertoWadeandPavier  [(h)  Be  Cowin,  31  Ch.  D.  179.] 

to    preserve    contingent    remainders. 
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the  expense  falls  upon  the  trust  estate,  it  stands  to  reason  that 
the  cestuis  que  trust  may  see  the  opinions  and  cases  for  which 
they  pay.  But  the  right  does  not  arise  until  the  relation  of 
trustee  and  cestui  que  trust  has  been  established  to  the  satisfac- 
tion of  the  Court  (a). 

13.  As  the  deeds  and  documents  relating  to  the  trust  cannot  Custody  of  deeds 
be  held  by  all  the  trustees  (unless  they  be  deposited  with  bankers  ^ttteitomie  of 
with  a  direction  not  to  part  with  them  except  on  the  authority  the  trustees. 

of  the  whole  number),  co-trustees  have  been  held  to  be  justified 
in  committing  the  custody  of  the  deeds  to  one  of  themselves; 
and  where  the  deeds  are  a  security  for  money,  the  possession  by 
the  one  is  no  implied  authority  from  the  co-trustee  to  him  who 
holds  them  to  receive  the  principal  money  secured  (b). 

14.  Upon   the   principle  that  the   cestui   que  trust  is   in  foro  Privileges  of 
conscientice  entitled  to  the  pernancy  of  the  profits,  he  has  been 
invested  by  the  express  language  of  some  statutes,  and   by  the 
equitable    construction   of    others,   with   the    various  privileges 
conferred   by   the    legislature    upon    the   legal  tenants   of    real 

estate. 

15.  By  the  Juries  Act,  1825  (6  Geo.  4.  c.  50),  sect.  1,  every  man  Qualification  of 
between  the  ages  of  21  and  60,  residing  in  any  county  in  England,  to't't'f  juroT' 
who  shall  have  in  his  own  name  or  in  trust  for  him  within  the 

same  county  10^.  by  the  year,  above  reprises,  in  real  estate,  &c,,  &c., 
is  qualified  to  serve  as  a  juror  (c). 

16.  By  the  Parliamentary  Voters  Eegistration  Act,  1843  (6  &  7  Bight  of  ccstei 
Vict.  c.  18),  sect.  74,  "  no  trustee  of  lands  or  tenements  shall  in  any  *" election  for 
case  have  a  right  to  vote  in  any  such  election  (*.e.  for  a  Member  "lembera  of 
of  Parliament),  for  or  by  reason  of  any  trust  estate  therein,  but 

the  cestui  que  trust  in  actual  possession,  or  in  the  receipt  of  the 
rents  and  profits  thereof,  though  he  may  receive  the  same  through 
the  hands  of  the  trustee,  shall  and  may  vote  for  the  same  not- 
withstanding such  trust "  {d). 

[17.  The  person  entitled  to  the  beneficial   enjoyment  of  the  [Protector  of  the 
rents  and  profits  of  settled  property,  under  a  settlement  made  ^°    *™°" 
since  the   Fines   and   Eecoveries   Act,  1833,  is  the  protector  of 
the  settlement  under  sect.  22  of  the  Act,  as  owner  of  the  prior 
estate,  and  not  the  trustees  in  whom  the  legal  estate  is  vested ; 

{{a)  Wynne  v.  Humberston,  27  Beav.  of  custody  of  title-deeds  by  trustees, 

421.]  see  ante,  p.  328.] 

(b)  Cottam  v.  Eastern  Counties  Rail-  (c)  And  see  Co.  Litt.  272  a,  272  b. 

loay  Company,  1  J.  &  H.  243  ;  Goldney  (d)  See  Wallis  v.  Birks,  5  L.  E.  C.  P. 

V.  Bower,  cited  lb.  247.     [Upon  the  222  ;  and  see  ante,  p.  262. 
general  question  as  to  the  proper  mode 
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tinguished. 


and  in  a  settlement  made  hefore  the  Act,  if  the  estates  are 
equitable  the  beneficial  owner  is  also  protector  (a).] 

18.  The  question  frequently  arises,  both  in  construing  Acts 
of  Parliament  which  speak  of  a  limited  amount  of  income,  and 
also  in  determining  the  relative  rights  of  trniomts  for  life,  and 
remaindermen,  what  is  income  and  what  is  corpus,  and  it  has 
been  held  that  a  tenant  for  life  of  a  manor  is  entitled  to  the 
fines  payable  on  all  customary  grants  (h),  or  on  admissions  (c), 
and  where  leaseholds  are  annually  renewable,  the  tenant  for  life 
of  the  reversion  is  entitled  to  the  annual  fines  for  renewal  {d) ; 
[and  where  leaseholds  for  lives  are  perpetually  renewable  on 
the  dropping  of  the  lives,  the  tenant  for  life  of  the  reversion 
is  entitled  to  the  heriots  and  fines  for  renewal,  as  they  are  of 
the  nature  of  casual  profits  accruing  during  his  tenancy  for 
life  (e) ;  and  so  where  money  is  paid  as  the  consideration  for  his 
accepting  the  surrender  of  a  lease  (/) ;  but  not  where  the  lease  was 
granted  by  an  equitable  tenant  for  life  under  the  Settled  Land 
Acts  (^r).]  So  a  tenant  for  life  is  entitled  to  underwood  and 
thinnings  of  plantations  in  ordinary  course  Qi),  [or  under  a  local 
usage  which  must  have  been  in  the  contemplation  of  the  testator 
(■i)],  and  to  rents  and  royalties  payable  under  the  lease  of  an  open 
mine  {j ),  [or  a  lease  of  unopened  mines  under  a  contract  entered 
into  by  the  testator  (Z;)],  or  of  a  brickfield,  whether  the  lease  was 
granted  by  the  testator  or  by  the  trustee  of  his  will  under  a  power 
in  the  will  (l),  and  to  the  produce  of  gravel,  loam,  peat,  or  bog- 
earth  got  annually  according  to  the  usual  custom  (m).  But  a  tenant 
for  life  is  not  entitled  to  trees  in  woodlands  not  cut  periodically 
according  to  custom,  though  cut  for  the  sake  of  improving  the 
growth  of  the  rest  (m). 

[19.  Under  the  Settled  Land  Act,  1882,  a  tenant  for  life, 
whether  impeachable  for  waste  or  not,  can  now  grant  mining 
leases   of  mines   either  opened  or  unopened,  and  is  entitled  if 


[(a)  Re  Dudson's  Contract,  8  Ch.  D. 
(C.A.)  628  ;  BeAinslie,  51  L.  T.  N.S. 
780  ;  and  see  ante,  p.  457.] 

(b)  Marl  Cowley  v.  Wellesley,  35 
Beav.  640  ;  [Re  Medows,  (1898)  1  Ch. 
300]. 

(c)  Earl  Cowley  v.  Wellesley,  35 
Beav.  641. 

{d)  Milks  V.  Milles,  6  Ves.  761. 

[(e)  Brigstocke  v.  Brigstoclce,  8  Ch.  D. 
(C.A.)  357.] 

[(/)  Re  Hunloke's  Settled  Estates, 
(1902)  1  Ch.  941.] 

[{g)  Re  Bodes,  (1909)  1  Ch.  815.] 


Cowley  V.  Wellesley,  35 
Magniac,  (1891) 
V.     Wellesley,   35 


(7i)   Ean 
Beav.  635. 

[(i)  Dashwood  v 
3  Ch.  (C.A.)  306.] 

(j)    Earl  Cowley 
Beav.  639. 

[(k)  Re  Kemeys-Tynte,  (1892)  2  Ch. 
211.] 

{I)    Earl    Cowley  v.    Wellesley,   35 
Beav.  638. 

(m)  S.  C,  35  Beav.  639. 

{n)  S.    C,  35  Beav.   635  ;  and  see 
ante,  p.  211. 
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impeachable  for  waste,  to  one  fourtli  part  of  the  rents,  and  if  not 
impeachable  for  waste,  to  three  fourth  parts  of  the  rents  (a).  And 
as  a  tenant  for  life,  although  impeachable  for  waste,  has  a  right 
to  continue  the  working  of  open  mines,  he  will  be  entitled,  if 
a  lease  is  granted  of  such  mines  under  the  powers  of  the  Act, 
to  three-fourths  of  the  rents  (b).  Under  the  same  Act  a  tenant  for 
life,  impeachable  for  waste,  may,  on  obtaining  the  consent  of  the 
trustees  of  the  settlement,  or  an  order  of  the  Court,  cut  and  sell 
timber,  ripe  and  fit  for  cutting,  and  is  entitled  to  one  fourth 
part  of  the  net  proceeds,  but  the  remaining  three-fourths  are  to 
go  as  capital  (c). 

20.  Where  a  business  was  held  in  trust  for  successive  tenants  [Loss  on  business 
for  life,  and  remaindermen,  and  was  carried  on  by  a  receiver  and  ^I^^q^s  succes""^ 
manager  at  a  loss  during  the  life  of  the  first  tenant  for  life,  it  sively.] 

was  held  that  the  loss  must  be  made  good  out  of  the  profits 
earned  during  the  life  of  the  next  tenant  for  life,  and  not  out 
of  the  corpus  (d) ;  but  the  adjustment  of  the  relative  rights  of 
tenant  for  life  and  remainderman  in  such  a  case  necessarily 
depends  on  the  construction  of  the  particular  will  (e). 

21.  Under  an  ordinary  bequest  of  shares,  the  tenant  for  life  is  [Shares.] 
entitled  to  the  fruit  of  the  shares  in  the  shape  of  dividends  duly 
declared  during  his  life  ;  but  when  a  bonus  dividend  is  declared  [Bonus.] 
by  a  company  out  of  accumulated  profits,  it  is  a  question  of  fact, 
involving  a  consideration  of  the  constitution  of  the  company,  and 

often  very  difficult  to  determine,]  whether  such  bonus  is  to  be 
regarded  as  capital  or  income,  and  where  in  such  a  case  it 
appeared  that  the  company  had  not  paid  or  intended  to  pay 
any  sum  as  dividend,  but  intended  to  appropriate  the  undivided 
profits  as  an  increase  of  their  capital,  it  was  held  that  the  tenant 
for  life  was  not  entitled  to  the  bonus,  but  that  it  must  be  treated 
as  capital  (/).     The  mere  fact   that  the  profit  is  carried  to  a 

[(a)  Sects.  6,  11.     Subh  leases  may  [(c)  Sect.  35.] 

be  granted,  even  though  the  remain-  [(d)   Upton  v.    Brown,   26   Ch.   D. 

dermen  be  to  some  extent  prejudiced,  588 ;  but  see  Gow  v.  Forster,  26  Ch.  D. 

if  the  provisions  of  s.  53  are  complied  672,  the  decision  in  which  seems  to 

\fith:  Be  Aldam's  Settled  Estate,  (1902)  have  turned   on  the  wording  of  the 

2   Ch.   (C.A.)  46.     And   a  building  will,  and  not  on  any  general  principle; 

lease  with  a  reservation  of  minerals  and  see  Be  Millichamp,  52  L.  T.  N.S. 

may  be  granted  under  the  Act  by  the  758.] 

tenant  for  life  :  Be  Gladstone,  (1900)  [(e)  See  Gow  v.  Forster,  26  Ch.  D. 

2  Ch.  (C.A.)  101.]  672,  677  ;    Be    Millichamp,   52   L.T. 

[(ft)  Be  Chaytor,  (1900)  2  Ch.  804.  N.S.  758.] 

As  to  the  circumstances  under  which  [(/)  Bouch  v.  Sproule,  12  App.  Cas. 

a  miiie  contiguous  to  another  is  to  be  385,  and   cases  there  cited  ;  and  see 

deemed  a  separate  unopened  mine,  see  Be  Bramley,  55  L.  T.  N.S.  145;  Be 

Be  Maynard's  Settled   Estate,   (1899)  Alsbury,  Ab  Ch.  D.  237  ;  Be  NortJiage, 

2  Ch.  347.]  60  L.  J.  N.S.  Ch.  488  ;  64  L.  T,  N.S. 
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reserve  fund  is  not  sufficient  to  show  that  it  has  been  appro- 
priated as  capital  {a) ;  [but  where  a  reserve  fund,  representing 
undistributed  profits,  was,  after  the  liquidation  of  the  company, 
returned  to  the  shareholders  as  surplus  capital,  it  was  held  to  be 
corpus  as  between  tenant  for  life  and  remainderman  (h). 

[New  shares.]  22.  Where  new  shares  are  allotted  and  paid  for  out  of  income, 

it  must  be  remembered  that  any  diminution  in  value  of  the  old 
shares,  consequent  upon  the  issue  of  the  new  shares,  is  part  of  the 
consideration,  and  where  new  shares  are  allotted  in  lieu  of 
dividend,  the  tenant  for  life  is  -primd  facie,  entitled  as  income  to 
so  much  only  of  the  value  of  the  new  shares  as  represents  the 
dividend  declared  (c).] 

Succession  duty.  23.  The  tenant  for  life  of  an  estate  must  bear  the  expense  of 
accounts  necessary  to  be  taken  for  the  discharge  of  the  succession 
duty  payable  by  the  tenant  for  life  as  successor  (d),  and  must 
discharge  the  rates  and  taxes  payable  during  his  life  (e). 

Fencing.  24.  The  expenses  of  feiicing  newly   acquired   enclosures   will 

fall  upon  the  corpus  (/). 


Cestui  que  trusd 
possession  of 
chattels. 


25.  Hitherto  we  have  spoken  of  the  cestui  que  trust's  right 
to  the  pernancy  of  the  profits  in  respect  of  lands.  In  trusts  of 
chattels  personal,  as  where  heirlooms  are  vested  in  a  trustee  upon 
trust  for  the  persons  successively  entitled  under  the  limitations 
of  a  strict  settlement,  the  cestui  que  trust  for  the  time  being  is 
equally  entitled  to  the  use  and  possession  of  the  goods  during 
the  continuance  of  his  interest ;  and  upon  the  ground  of  this 
right  the  goods  are  not  forfeited  on  the  bankruptcy  of  the  tenant 
for  life,  though  left  in  the  possession  of  the  bankrupt  by  per- 
mission of  the  legal  owner,  for  they  are  left  with  him  according 
to  the  title  (g) ;  [and  possession  by  the  cestui  que  trust  in  accord- 
ance with  the  trust  instrument  is  in  law  the  possession  of  the 

[(6)  Re  Armitage,  (1893)  3  Ch. 
(C.  A.)  337  ;  and  see  Re  Taylor's  Trusts, 
(1905)  1  Ch.  734  (where  a  tenant  for 
life  was  held  not  to  be  entitled  to 
any  part  of  the  proceeds  of  sale  of 
bonds  on  which  a  deficient  amount  of 
cumulative  interest  had  been  paid.)] 

[(c)  Re  Malam,  (1894)  3  Ch.  578.] 

(d)  Earl  Cowley  v.  Wellesley,  35 
Beav.  642. 

(«)  Fountaine  v.  Pellet,  1  Ves.  jun. 
337,  see  342. 

(/)  Earl  Gowley  v.  Wellesley,  35 
Beav.  641. 

(g)  See  ante,  p.  272, 


625,  where  a  declaration  of  bonus 
dividend,  and  issue  of  new  shares  to 
the  amount  thereof,  being  regarded  as 
separate  transactions,  the  tenant  for 
life  was  held  entitled  to  the  dividend. 
The  true  rule  to  be  inferred  from 
Bouch  V.  Sproule  and  other  cases  is 
that  the  tenant  for  life  of  shares  in 
a  company  is  entitled  to  all  payments 
out  of  profits  made  by  the  company, 
unless  they  have  been  validly  capital- 
ised: Re  Piercy,  (1907)  1  Ch.  289.] 

[(a)  Re  Alsbury,  45  Ch.  D.  237, 
247  ;  commenting  on  Bouch  v.  Sproule, 
uhi  sup.'] 
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trustee,  who  can  maintain  an  action  against  a  wrongdoer  for  the 
conversion  of  the  chattels  (a).] 

26.  In  a  bequest  to  a  person  of  the  use  of  household  goods,  it  Household  goods, 
seems  the  legatee  may  use  them  in  his  own  or  any  other  per- 
son's house,  and  either  alone  or  promiscuously  with  other  goods, 
or,  it  is  said,  may  let  them  out  to  hire  (b) ;  but,  where  the  chattels 
are  heirlooms  annexed  to  a  house,  and  their  continuance  in  the 
mansion  is  evidently  a  constituent  part  of  the  trust,  they 
cannot  be  let  to  hire  except  together  with  the  house  itself  (c). 
Of  course  the  use  of  the  chattels  by  the  tenant  for  life  does 
not  enable  him  to  ^pawn  them  beyond  the  extent  of  his  own 
interest  {d). 

[27.  By  the  Settled  Land  Act,  1882,  sect.  37,  a  tenant  for  life  [Heirlooms.] 
may  sell  personal  chattels  settled  as  heirlooms,  and  the  money 
arising  by  the  sale  is  to  be  capital  money  under  the  Act,  and  to 
be  dealt  with  accordingly,  or  it  may  be  invested  in  the  purchase 
of  other  chattels  to  be  settled  and  held  on  the  same  trusts.  But 
no  sale  or  purchase  of  chattels  under  the  section  is  to  be  made 
without  an  order  of  the  Court  («).] 

28.  Where  the  trust  fund  consists  of  stock,  the  cestui  que  trust  Stock  in  the 
is  usually  put  into  possession  of  the  dividends  by  &  power  of  attorney 
from  the  trustee  to  the  cestui  que  trust's  hankers,  with  a  written 
authority  from  the  trustee  to  the  bankers  to  credit  the  cestui  que 
trust  with  the  dividends  as  and  when  received,  by  which  arrange- 
ment the  trustee  is  spared  the  trouble  of  repeated  personal  attend- 
ances at  the  Bank  of  England,  and  the  entries  in  the  books  of 
the  private  bankers  are  sufficient  evidence  of  the  receipt.  In  cases 
where  the  cestui  que  trust  is  tenant  for  life,  this  course  seems  free 
from  objection  ;  but  where  his  interest  is  one  which  may  determine 
in  his  lifetime,  some  risk  is  incurred  of  the  power  of  attorney  and 
authority  being  acted  upon  by  the  bankers  after  the  determination 
of  the  cestui  que  trust's  estate;  and  it  is  conceived  that  the  trustee 
would  be  liable  to  the  other  cestuis  que  trust  for  any  misappropria- 
tion thus  taking  place.  The  trustee  must  be  careful  to  see  that  the 
power  of  attorney  extends  only  to  the  receipts  of  the  dividends, 
and  not  to  the  sale  of  the  stock  itself ;  otherwise,  if  the  bankers 
sell  out  the  stock  and  the  proceeds  are  misapplied,  the  trustee 
will  be  answerable  (/). 

[(a)  Barker  v.  Furlong,  (1891)  2  Oh.      179]. 
172,  citing  WTiite  v.  Morris,  11  0.  B.  (d)  Hoare  v.  Parker,  2  T.  R.  376, 


1015.]  [(e)  As  to  this  section,   see  ante, 

(6)  Marshall  v.  Blew,  2  Atk.  217.  p.  690.] 

(cj  Oadogan  v.  Kennet,  Cowp.  432  ;  (f)  See  Sadler  v.  Lee,  6  Beav.  324. 

[and  see  Be  Brown's  Will,  27  Ch.  D. 
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Cestui  que  trast's 
right  of  disposi- 
tion of  the  legal 
estate. 


Secondly.     Of  the  jus  disponendi. 

1.  The  cestui  que  trust  may  call  upon  the  trustee  to  execute 
conveyances  of  the  legal  estate  as  the  cestui  que  trust  directs  (a). 
If  the  trustee  refuses  to  comply,  and  the  cestui  que  trust  institutes 
proceedings  to  compel  him,  the  trustee  will  be  visited  with  the 
costs  (6),  unless  there  was  some  reasonable  ground  for  his  re- 
fusal (c),  or  he  acted  bona  fide  under  the  advice  of  counsel  (d) ;  and 
the  trustee  has  been  made  to  pay  costs,  though  the  cestui  que 
trust,  instead  of  filing  a  hill,  might  have  enforced  a  conveyance 
by  the  summary  process  of  a  petition  (e).  But  a  trustee  has  a  right 
to  be  satisfied  by  the  fullest  evidence  that  the  party  requiring 
the  conveyance  is  the  exclusive  cestui  que  trust  (/) ;  and  a  cestui 
qioe  trust  cannot  call  for  the  conveyance  of  a  larger  legal  estate 
than  he  has  equitable :  an  equitable  tenant  in  tail,  for  instance, 
cannot  callfor  a  conveyance  of  the  legal  fee-simple  (g).  And 
Lord  Eldon  was  of  opinion  that  a  cestui  que  trust  could  not 
require  the  trustee  to  divest  himself  from  time  to  time  of  different 
parcels  of  the  trust  estate ;  for  the  trustee  had  a  right  to  say, 
"  If  you  mean  to  divest  me  of  my  trust,  divest  me  of  it  altogether, 
and  then  make  your  conveyances  as  you  think  proper  "  Qi).  And 
a  trustee,  like  a  mortgagee,  cannot  be  called  upon  to  convey  the 
estate  by  any  other  words  or  description  than  that  by  which  the 
conveyance  was  made  to  himself  {i).  And  a  trustee  cannot  be 
compelled  to  execute  a  conveyance  containing  inaccurate  recitals  ; 
but  where  all  the  cestuis  que  tnost  are  parties,  he  cannot  insist 


(a)  Payne  v.  Barker,  Sir  G.  Bridgm. 
Rep.  24.  [A  devisee  of  land  since  the 
Land  Transfer  Act,  1897,  cannot  call 
for  a  conveyance  from  the  personal 
representative,  but  must  be  content 
with  his  assent :  Be  Fix,  W.  N.  (1901) 
165.] 

(6)   Jones  v.    Lewis,   1    Cox,   199 
Willis  V.  Hiscox,  4   M.  &  Cr.   197 
TJwrby  v.  Yeats,  1  Y.  &  0.  C.  0.  438 
Penfoli  V.  Bouch,  4  Hare,  271 ;  Firmin 
V.  Pulham,  2  De  G.  &  Sm.  99 ;  Palairet 
V.  Garew,  32  Beav.  565 ;  and  see  Gamp- 
bell  V.  Home,  1  Y.  &  C.  C.  C.  664. 

(c)  Goodson  v.  Ellisson,  3  Euss.  583  ; 
Poole  V.  Pass,  1  Beav.  600. 

(d)  Angier  v.  Stannard,  3  M.  &  K. 
556 ;  and  see  Devey  v.  Thornton,  9 
Hare,  232  ;  Field  v.  Donoughmore,  1 
Dru.  &  War.  234  ;  [Stott  v.  Milne,  25 
Oh.  D.  (C.A.)  710 ;  Re  Beddoe,  (1893)  1 
Oh.  (C.A.)  547]. 

(e)  Watts  V.  Turner,  1  R.  &  M.  634. 
(/)  Holford  V.  Phipps,  3  Beav.  434  ; 


and  see  Etehells  v.  Williamson,  W.  N. 
1869,  p.  61. 

{g)  Saunders  v.  Neville,  2  Vern.  428. 
But  though  this  point  may  have  been 
mooted  in  the  case  and  ruled  as  re- 
ported,yettheprincipalquestion  in  the 
cause  was  a  different  one,  viz.  whether 
under  the  circumstances  the  plaintiff 
was  entitled  to  call  for  a  conveyance 
of  the  legal  estate  evea  to  him,  and 
"  the  heirs  of  his  body."  See  note  by 
Raithby,  correcting  the  text  from  the 
Reg.  Book. 

(ft)  Goodson  V.  Ellisson,  3  Russ.  594. 
But  if  the  cestuis  que  trust  of  a  fund, 
as  tenant  for  life  and  remainderman, 
assign  part  of  the  fund,  it  is  conceived 
that  the  trustee  cannot  refuse  to 
transfer  that  part  to  the  assignee.  The 
owner  of  an  aliquot  share  has  a  separate 
claim  in  respect  of  it :  Smith  v.  Snow, 
3  Mad.  10. 

(i)  Goodson  v.  Ellisson,  uhi  sup. 
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on  the  insertion  of  recitals  against  the  wishes  of  his  ceshcis  que 

trust  (ct) ;  and  a  trustee  in  whom  any  property  is  vested  which  is  Succession  duty. 

liable  to  siuxession  duty,  must  see  that  the  duty  is  satisfied,  or  he 

becomes  personally  liable  (b). 

[2.  Where  property  is  disposed  of  by  the  beneficial  owner  under  [Under  the 
the  provisions  of  the  Settled  Land  Act,  1882,  as  by  the  20th  section  /g^.f 
he  is  empowered  to  convey  the  property  for  the  estate  or  interest 
the  subject  of  the  settlement,  and  can  therefore  pass  the  legal 
estate  (c),  if  comprised  in  the  settlement,  without  the  concurrence 
of  the  trustees,  it  is  conceived  that  the  trustees  would  not  be 
compelled  to  join  in  the  assurance.] 

3.  A  trustee  for  the  separate  use  of  a  married  woman  with  Trustee  for 
restraint  of  anticipation,  holds  upon  a  special  trust  during  the 
coverture ;  but  if  the  husband  die,  the  trust  for  the  separate  use 

is  suspended,  and  the  feme  has  an  absolute  power  of  disposition, 
though  on  a  future  coverture  the  separate  use  and  non-anticipa- 
tion clause,  if  not  prevented  by  previous  disposition,  would 
revive.  The  trustee,  therefore,  after  the  death  of  the  husband, 
holds  upon  a  simple  trust  for  the  feme,  and  is  bound  at  her 
direction  to  convey  the  legal  estate  to  her  (d). 

4.  It  not  infrequently  happens   that  when  property  is   held  Fraudulent 
upon  trust  for  a  tenant  for  life,  with  a  power  of  appointment 
among  his  children,  and  in  default  of  appointment  for  the  children, 

the  trustee  is  called  upon  to  make  a  conveyance  by  the  joint 
direction  of  the  parent  and  such  of  the  children  as  are  the 
appointees,  and  the  trustee  has  a  shrewd  suspicion  that  undue 
influence  has  been  used,  or  that  there  is  an  underhand  bargain 
in  derogation  of  the  rights  of  the  other  children,  who  take  nothing 
by  the  appointment.  In  these  cases,  if  the  nature  of  the  trans- 
action be  such  as  to  show  on  the  face  of  it  that  there  is  good 
ground  for  suspicion,  the  trustee  will,  on  refusing  to  convey,  be 
protected  by  the  Court,  and  be  entitled  to  his  costs  («).  But, 
although  it  may  be  the  duty  of  the  trustee  to  make  inquiry  as 
to  the  bond  fides  of  the  transaction,  yet,  if  he  cannot  prove  any 
mala  fides,  the  mere  possibility  of  fraud  or  undue  influence  will 

(a)  Hartley  v.  BuHon,  3  L.  K.  Ch.  338,  342  ;   41  Ch.  D.  (C.A.)  375,  376  ] 

App.  365.  (d)  Buttanshaw  v.  Martin,  Johns.  89. 

(6)  16  &  17  Vict.  c.  51,  s.  44  ;  [and  (e)  Hannah  v.   Hodgson,  30  Beav. 

see  the  Customs  and  Inland  Revenue  19  ;  King  v.  King,  1  De  G.  &  J.  663. 

Act,  1889  (52  Vict.  c.  7),  ss.  6,  12.]  [As  to  the  right  of  the  donee  of  a 

[(c)  As  to  the  effect  of  a  conveyance  power  to   release   the  power  and  so 

by  a  tenant  for  life  who  has  incumbered  bring  about  a  result  which  might  well 

his  life  estate,  see  Be  Sebright's  Settled  arouse  suspicion,  see  ante,  pp.   762, 

Estates,  33  Ch.  D.  (C.A.)  429  ;   and  763.] 
Cardigan  v.  Gumon-Howe,  40  Ch.  D. 
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Inquiry  into  a 
collateral  trust. 


Delivery  of 
possession  to 
remainderman. 


Trustee's 
uonveyanoe. 


not  be  sufficient,  and  if  a  trustee  decline  to  convey  without  any 
better  reason,  he  will  have  to  bear  the  costs  of  a  suit  for  compel- 
ling him,  though  he  will  still  be  entitled  to  his  charges  and 
expenses  properly  incurred,  not  being  costs  in  the  cause  {a). 

5.  Trustees  who  are  bound  to  make  a  conveyance  of  their  trust 
estate,  cannot  justify  their  refusal  to  convey  by  alleging  a  duty  to 
inquire  into  another  trust  recited  in  their  trust  deed,  but  which 
is  wholly  distinct  from  the  trust  in  question  (6). 

6.  Where  the  legal  estate  is  vested  in  trustees  for  A.  for  life,  with 
remainder  to  B.,  and  on  the  death  of  A.  application  for  a  convey- 
ance is  made  by  B.,  the  trustees  sometimes  object  that  they  can- 
not convey  until  they  have  recovered  all  the  arrears  of  rent  that 
accrued  in  the  lifetime  of  A.  (c).  In  such  a  case  the  trustees  are, 
at  all  events,  bound  to  use  due  diligence,  and  must  not  from 
their  laches  postpone  the  rights  of  the  remainderman.  But  the 
better  course  would  be  to  give  the  trustees  an  indemnity  on 
delivery  of  possession,  or  an  undertaking  to  receive  the  arrears, 
and  account  for  them  to  the  tenant  for  life's  estate. 

7.  The  4th  section  of  the  Eeal  Property  Act,  1845  (8  &  9  Vict, 
c.  106),  enacts  that  the  word  ''  grant "  shall  not  imply  any  covenant 
in  law  except  so  far  as  the  same  may,  by  force  of  any  Act  of 
Parliament,  imply  a  covenant ;  and  therefore,  whatever  may  have 
been  the  case  formerly,  a  conveying  trustee  cannot  now  draw 
any  liability  upon  himself  by  the  use  of  the  word  grant  alone. 
But,  as  to  lands  in  Yorkshire,  it  must  be  remembered  that  the 
Yorkshire  Kegistry  Acts  {d)  gave  the  force  of  covenants  for  title 
to  the  combined  words  "grant,  bargain,  and  sell."  And  by  the 
Lands  Clauses  Consolidation  Act,  1845,  the  word  "gratvt"  in 
conveyances  by  companies  within  the  provisions  of  the  Act  is 
made  to  carry  with  it  the  ordinary  covenants  for  title  (e). 

[By  the  Conveyancing  and  Law  of  Property  Act,  1881, 
the  use  of  the  word  "grant"  is  rendered  unnecessary  for 
the  conveyance  of  hereditaments,  corporeal  or  incorporeal, 
whether  in  instruments  before  or  after  the  commencement  of 
the  Act  (/).] 


(a)  Firmin  v.  Pulham,  2  De  G.  & 
Sm.  99  ;  Campbell  v.  Home,  1  Y.  & 
C.  C.  C.  664. 

(5)  Palairet  v.  Carew,  32  Beav.  564. 

(c)  See  Bacon's  Abridg.  "  Distress." 
This  claim  was  made  by  the  trustees 
in  Hogg  v.  Jones,  reported  upon  another 
point,  32  Beav.  45,  and  M.E.  ordered 
delivery  of  possession  to  the  remainder- 


man, on  his  undertaking  in  effect  to 
use  due  diligence  in  receiving  the 
arrears  and  handing  them  over. 

(d)  6  Anne,  c.  35,  ss.  30,  34  ;  8  G. 
2.  c.  6,  s.  35.  [Repealed  as  from  the 
1st  January,  1885,  by  47  &  48  Vict. 
c64.] 

(e)  8  &  9  Vict.  c.  18,  s.  132. 
[(/)  44  &  45  Vict.  c.  41,  s.  49.] 
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8.  In  general,  in  the  simple  trust,  there  are  no  intermediate  steps  A  aeries  of 
of  the  equitable  interest,  so  that  if  A.  be  trustee  for  B.,  who  is  interests. 
trustee  for  C,  A.  holds  in  trust  for  C,  and  must  convey  the  estate 
as  C.  directs  (a).  But  if  any  special  confidence  or  discretionary 
power  be  reposed  in  B.,  which  requires  him  to  have  the  legal 
estate,  he  may  then  call  upon  the  original  trustee  to  execute  a 
transfer  to  himself  (5).  And  if  a  fund  be  vested  in  trustees  in 
trust  for  a,  feme  covert  for  life  for  her  separate  use,  with  remainder 
upon  such  trusts  as  she  may  by  will  appoint,  and  she  by  will  gives 
legacies,  and  disposes  of  the  residue  and  appoints  executors,  the 
original  trustees  are  bound  to  transfer  the  fund  to  the  executors  to 
be  administered  by  them  (c),  [or  to  an  administrator  cum  testa- 
mento  annexo,  even  though  the  testatrix  was  a  married  woman 
who  died  before  the  coming  into  operation  of  the  Married  Women's 
Property  Act,  1882  (d) ;  and  where  the  original  trustees,  instead 
of  transferring  the  fund  to  the  executors,  paid  it  into  Court 
under  the  Trustee  Eelief  Act  (e),  they  were  made  to  pay  the 
costs  of  the  petition  for  getting  the  fund  out  of  Court  (/).  If, 
however,  the  donee  of  a  special  power  of  appointment  appoints  the 
fund  to  trustees  in  trust  for  the  objects  of  the  power,  the  trustees 
so  nominated  are  not  necessarily  entitled  to  call  for  a  transfer  of 
the  fund  (g),  but  the  question  must  depend  on  the  intention  of  the 
instrument  creating  the  power,  and  if  an  intention  is  there  shown 
that  the  trustees  of  that  instrument  shall  administer,  that  intention 
must  prevail;  but  the  fact  that  provision  is  made  for  a  sale 
by  those  trustees  is  not  conclusive  evidence  of  such  an  in- 
tention, as  such  provisions  may  be  intended  to  be  in  aid  of,  and 
not  to  interfere  with,  the  appointment  by  the  donee  of  the  power, 
and  if  so,  then  the  trustees  under  the  appointment  are  primd 

(a)  Head  v.  Lord  Teynham,  1  Cox,  see  ante,  pp.  424  et  seq.l 

57  ;  and  see v.  Walford,  4  Russ.  [(J)  Be  Hoskin's  Trusts,  5  Oh.  D.  229 ; 

372.    [As  to  the  effect  of  notice  to  6  Ch.  D.  (C.A.)  281  ;  but  see  as  to 

B.  in  such  a  case,  see  ^os<,  p.  913.]  this    case.    Turner    v.    Hancock,    20 

(6)  Wetlurell  v.  Wilson,  1  Keen,  86  ;  Ch.  D.  (C.A.)  303.] 
Gooper  V.  Thornton,  3  B.  C.  C.  96,  186  ;  [((/)  Busk  v.  Aldam,  19  L.  K.  Eq. 

Woods  V.    Woods,  1   M.  &  Or.  409  ;  16  ;  Von  Brockdorff  v.  Malcolm,   30 

Angier    v.    Stannard,    3    M.    &    K.  Ch.  D.  17  ;  but  see  Scotney  v.  Lomer, 

571  ;  Onslow  v.  Wallis,  16  Sim.  483  ;  29  Ch.  D.  535,  where  North,  J.,  was 

1  Mao.  &  G.  506  ;  v.   Walford,  of  the  opposite  opinion.     Scotney  v. 

4  Russ.  372  ;  Poole  v.  Pass,  1  Beav.  Lomer  was    affirmed   on  appeal,   31 

600.  Ch.  D.  (C.A.)  380,  but  on  different 

(c)  Re  Philbrick's  Trust,  13  W.  R.  grounds     from    those    upon    which 

570 ;  and  see  Hayes  v.  Oatley,  14  L.  R.  North,  J.,  based  his  judgment,  and 

Eq.  1.  the  Court  of  Appeal  do  not  seem  to 

[(d)  Be  Peacock's  Settlement,  (1902)  have    questioned    the    authority    of 

1  Ch.  552.]  Busk  v.   Aldam  ;  and  that  case  has 

[(e)  Now  replaced  by  s.  42  of  the  since  been  followed  by  North,  J.,  in 

Trustee  Act,  189S  (56  &  57  Vict.  c.  53),  Be  Tyssen,  (1894)  1  Ch.  56.] 
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Trustees  for 
appointees. 


Costs. 


facie  the  proper  persons  to  administer  (a).  Thus  where  trustees 
of  a  settlement,  having  a  general  power  of  sale,  were  directed 
to  hold  upon  trust  "  to  pay  and  transfer  "  to  the  appointees  under 
a  special  power,  and  the  donee  of  the  special  power  by  his  will 
appointed  to  trustees  for  sale  and  conversion  upon  complicated 
trusts,  the  trustees  of  the  will  were  held  to  be  the  proper  persons 
to  sell  the  property,  and  call  for  a  conveyance  from  the  trustees  of 
the  settlement  (S)]. 

9.  Where  trustees  hold  a  fund  ufon  sitch  trusts  as  a  person 
by  an  instrument  to  be  executed  iu  a  particular  manner  may 
appoint,  they  must  of  course  be  careful  in  transferring  it  to  the 
appointees  to  see  that  all  the  formalities  attending  the  power 
have  been  duly  observed,  for  if  the  execution  of  it  be  not  regular, 
the  trustees  (except  in  those  cases  where  Courts  of  Equity  aid 
a  defective  execution)  will  be  personally  liable  for  the  fund  to 
the  parties  claiming  in  default  of  the  execution  of  the  power  (c). 

10.  The  costs  incurred  by  the  trustee  in  relation  to  the  con- 
veyance must  be  paid  by  the  cestui  que  trust,  or,  which  is  the 
same  thing,  must  be  discharged  out  of  the  trust  estate. 


SECTION  II 


OF   THE   CESTUI   QUE   TRUSTS   ESTATE   IN   THE   SPECIAL  TRUST 


Cestui  que  trust's  1.  This  may  be  said  to  be,  The  right  to  enforce  in  equity  the 
imst  ^"  ^^^^^^  specific  execution  of  the  settlor's  intention  to  the  extent  of  that 
cestui  que  trust's  particular  interest.  The  other  parties  entitled 
may  express  a  desire  that  the  trust  should  be  differently 
administered;  but  if  such  a  divergence  from  the  donor's  will 
would  prejudice  or  injuriously  affect  the  rights  of  any  one  cestui 
que  trust,  that  cestui  que  trust  may  compel  the  trustees  to  adhere 
strictly  and  literally  to  the  line  of  duty  prescribed  to  them  (d). 
Special  trust  may      2.  If  there  be  only  one  cestui  que  trust,  or  there  be  several 

be  oonverted  into        ,     .  ,        ,  tup  ■     -i    r-  i  •     •      •  s 

a  simple  trust.  cestuis  que  trust,  and  all  or  one  mmd  (m  each  case  sui  juris), 
the  specific  execution  may  be  stayed,  and  the  special  trust  will 
then    acquire    the    character    of    a   simple    trust;    for   whatever 


[(a)  Be  Paget,  (1898)  1  Ch.  290 ; 
referring  to  Kenworthy  v.  Bate,  6  Ves. 
793,  and  Oowx  v.  Foster,  1  J.  &  H.  30; 
and  see  Stephens  v.  Green,  (1895)  2  Ch. 
(C.A.)  Ua,post,-p.  913.] 

[(b)  Be  Adams'  Trustees  and  Frost's 
Contract,  (1907)  1  Ch.  695.] 


(c)  Hopkins  v.  Myall,  2  K.  &  M. 
86  ;  Cocker  v.  Quayle,  1  R.  &  M. 
635  ;  Beid  v.  Thompson,  2  Ir.  Ch. 
Rep.  26. 

(d)  See  Deeth  v.  Hale,  2  Moll. 
317. 
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modifications  of  the  estate  the  settlor  may  have  contemplated, 
through  whatever  channel  he  may  have  originally  intended  his 
bounty  to  flow,  the  cesfuis  que  trust,  as  the  persons  to  be  eventually 
benefited,  are  in  equity,  from  the  creation  of  the  trust,  and 
before  the  trustees  have  acted  in  the  execution  of  it,  the  absolute 
beneficial  proprietors.  Thus,  if  a  fund  be  given  to  trustees  upon 
trust  to  accumulate  until  A.  attains  tiventy-four,  and  then  to 
transfer  the  gross  amount  to  him,  A.,  on  attaining  twenty-one, 
may,  as  the  person  exclusively  interested,  call  for  the  immediate 
payment  (a) ;  [and  a  like  principle  is  applicable  where  the  legatees 
exclusively  interested  are  charitable  institutions  (5).]  So  if 
real  estate  be  devised  with  a  direction  that  the  devisees  are  not 
to  have  the  enjoyment  until  they  attain  the  age  of  twenty-five 
years,  unless  there  be  a  clear  indication  of  an  intention  on  the 
part  of  the  testator,  not  only  that  his  devisees  are  not  to  have  the 
enjoyment  of  the  property  until  the  age  mentioned,  but  that  some 
other  person  is  to  have  the  enjoyment — or  unless  the  property  is 
so  clearly  taken  away  from  the  devisees  up  to  the  time  of  their 
attaining  twenty-five  as  to  induce  the  Court  to  hold  that,  as  to  the 
previous  rents  and  profits,  there  has  been  an  intestacy — the 
Court  does  not  hesitate  to  strike  out  of  the  will  the  direction 
as  to  non- enjoyment,  and  give  the  property  at  once  to  the 
devisees  as  the  absolute  owners  (c).  So  if  a  legacy  be  bequeathed 
to  trustees  upon  trust  to  purchase  an  annuity,  the  intended 
annuitant,  if  sui  juris,  [or  the  legal  personal  representative  of 
the  annuitant,  if  deceased,  (c?),]  may  claim  the  legacy  without 
going  through  the  form  of  investment  («) ;  and  if  a  fund  be 
vested  in  trustees  in  trust  for  the  personal  support,  clothing, 
and  maintenance  of  A.,  an  adult,  A.  is  exclusively  entitled  to 
the  benefit  of  the  fund,  and  if  he  become  bankrupt,  it  passes  to 
his  trustee  in  bankruptcy  (/),  [and  directions  by  a  testator  as  to 
mode  of  enjoyment  by  a  legatee  exclusively  interested  will  not 

(a)  Josselyn  v.  Josselyn,  9  Sim.  63  ;  annuitant  died  before  probate)  ;  Be 

Saunders  v.  Vautier,  4  Beav.  115 ;  Cr.  Brunning,  (1909)  1  Ch.  276  (where  a 

&  Ph.  240;  and  see  Curtis  v.  LuTcin,  payment  hadbeenmadeby  the  trustees 

5  Beav.  147  ;  Roche  v.  Roche,  9  Beav.  to  the  annuitant).] 

66  ;  Magrath  v.  Morehead,  12  L.  R.  (e)  Dawson  v.   Hearn,  1  R  &  M. 

Eq.  491.  606,  and  oases  there  cited ;  Re  Browne's 

[(h)  Harbin  v.  Masterman,  (1894)  2  Will,  27  Beav.  324  ;  [Re  Friend,  (1898) 

Ch.  (C.A.)  184  ;  8.  C.  in  H.  L.  mm.  W.  N.  26  ;  and  see  Re  Couturier,  (1907) 

Wha/rton  v.  Masterman,  (1895)  A.  C.  1  Ch.  470]. 

186.]  (/)    Younghusband    v.    Gishorne,   1 

(c)  Gosling  v.  Gosling,  Johns.  265.  Coll.  400  ;  [and  see  Re  Ashby,  (1892) 

[(d)  Be  Rabbins,  (1907)  2  Ch.  (C.A.)  1  Q.  B.  872,  and  ante,  p.  111.] 
8 ;  S.  a  (1906)  2  Ch.  648  (where  the 
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Land  to  be  sold 
and  proceeds  paid 
to  A.     A.  is 
equitable  owner 
of  the  land. 


Special  trust 
proceeds  till 
countermanded 
by  the  cestui 
q%u  trust. 


preclude  his  right  to  payment  of  his  legacy  (a),  and  even  an  express 
contract  by  the  cestuis  que  trust  with  the  settlor  and  the  trustees 
not  to  put  an  end  to  the  special  trust,  will  not  prevent  their 
subsequently  determining  the  trust,  if  there  is  no  other  person 
interested  in  or  entitled  to  insist  on  the  enforcement  of  the 
contract  (&).] 

3.  To  illustrate  this  subject  further,  where  a  conveyance  had 
been  made  to  trustees  upon  trust  to  sell,  and  with  the  proceeds 
to  purchase  other  lands  to  be  settled  on  the  daughters  of  W.  J.  as 
tenants  in  common  in  tail,  with  remainder  to  them  in  fee,  and  the 
daughters  levied  a  fine  of  the  laiids  to  he  sold  to  the  uses  and 
upon  the  trusts  of  their  respective  marriage  settlements,  the 
question  was,  whether  the  entail  had  been  effectually  barred ; 
and  Sir  W.  Grant  said:  "In  the  lands  to  be  sold  they  (the  daughters) 
had  no  interest,  legal  or  equitable,  expressly  limited  to  them ;  but 
the  equitable  interest  in  those  lands  must  have  resided  some- 
where ;  the  trustees  themselves  could  not  be  the  beneficial  owners ; 
and  if  they  were  mere  trustees,  there  must  have  been  some  cestuis 
que  trust.  In  order  to  ascertain  who  they  are,  a  Court  of  Equity 
inquires  for  whose  benefit  the  trust  was  created,  and  determines 
that  those  who  are  the  objects  of  the  trust  have  the  interest  in 
the  thing  which  is  the  subject  of  it.  Where  money  is  given  to 
be  laid  out  in  land,  to  be  conveyed  to  A.,  though  there  is  no  gift 
of  the  money  to  him,  yet  in  equity  it  is  his,  and  he  may  elect  not 
to  have  it  laid  out ;  so,  on  the  other  hand,  where  land  is  given 
upon  trust  to  sell,  and  pay  the  produce  to  A.,  though  no  interest 
in  the  land  is  expressly  given  to  him,  in  equity  he  is  the  owner, 
and  the  trustee  must  convey  as  he  shall  direct ;  if  there  are  also 
other  purposes  for  which  it  is  sold,  still  he  is  entitled  to  the  sur- 
plus of  the  price,  as  the  equitable  oivner  subject  to  those  purposes; 
and  if  he  provide  for  them,  he  may  keep  the  estate  unsold. 
The  daughters  by  electing  to  keep  this  estate  have  acquired  the 
fee,  and  it  was  discharged  of  every  trust  to  which  it  had  been 
subject "  (c). 

4.  But  until  the  cestui  qite  trust  or  the  joint  cestuis  que  trust 
countermand  the  specific  execution,  the  special  trust  will  proceed ; 
as  if  lands  be  devised  to  trustees  upon  trust  to  sell,  and  pay  the 
proceeds  to  A.,  the  property  will  remain  personal  estate  in  A. 


[{a)  Be  Johnston,  (1894)  3  Ch.  204  ; 
Ee  Skinnefs  Trusts,  1  Jo.  &  H. 
102.] 

[(6)  Be  Hale  and  Glarhe,  55  L.  J. 


N.S.  Ch.  550  ;  34  W.  R.  624  ;  55  L.  T. 
N.S.  151.] 
(c)  Pearson  v.  Lane,  17  Ves.  101. 
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until  he  discharge  the  character  impressed  upon  it  by  electing  to 
take  it  as  land  (a). 

5.  As  an  incident  to  the  beneficial  enjoyment  by  the  cestui  que  Accounts. 
trust  of  his  interest,  he  has  a  right  to  call  upon  the  trustee  for 
accurg.te  information  as  to  the  state  of  the  trust  (6).     Thus,  in  a 

trust  for  sale  and  payment  of  debts,  the  party  entitled  subject  to 
the  trust  may  say  to  the  trustee,  What  estates  have  you  sold  ? 
What  is  the  amount  of  the  moneys  raised  ?  What  debts  have  been 
paid  ?  &c.  (c).  It  is  therefore  the  bounden  duty  of  the  trustee  to 
keep  clear  and  distinct  accounts  of  the  property  he  administers, 
and  he  exposes  himself  to  great  risks  by  the  omission  {d).  It  is 
the  first  duty,  observed  Sir  T.  Plumer,  of  an  accounting  party, 
whether  an  agent,  a  trustee,  a  receiver,  or  an  executor  (for  in  this 
respect  they  all  stand  in  the  same  situation),  to  be  constantly 
ready  with  his  accounts  (e). 

6.  Not  only  is  a  trustee  bound  to  render  accurate  accounts,  but  Sanction  of 
if  he  stand  by  and  sanction  the  rendering  of  improper  a-ccounts  accounts 
by  a  defaulting  trustee,  he  becomes  liable  himself  for  the  mis- 
representation (/). 

7.  A  legatee,  [though  his  interest  be  contingent  or  reversionary,]  Legatee. 
as  being  a  quasi  cestui  que  trust,  is  entitled  to  have  a  satisfactory 
explanation  of  the  state  of  the  testator's  assets  and  an  inspection 

of  the  accounts  (g),  but  not  to  require  a  copy  of  the  accounts  at 


(a)  See  Walter  v.  Mmmde,  19  Ves. 
429. 

(6)  Springett  v.  Dashwood,  2  GifF. 
521  ;  Walker  v.  Symonds,  3  Sw.  58, 
per  Lord  Eldon ;  Newton  v.  AsJceiv, 
11  Beav.  152  ;  Gray  v.  Haig,  20  Beav. 
219  ;  Burrows  v.  Walls,  5  De  G.  M.  & 
G.  253;  [Be  Dartnall,  (1895)  1  Ch. 
(C.A.)  474]. 

(c)  Clarke  v.  Ormonde,  Jac.  120,  per 
Lord  Eldon. 

(d)  Freeman  v.  Fairlie,  3  Mer.  43, 
per  Lord  Eldon. 

(«)  Pearse  v.  Green,  1  J.  &  W.  140 ; 
and  see  Hardwicke  v.  Vernon,  14  Ves. 
510 ;  White  v.  Lincoln,  8  Ves.  363  ; 
Turner  v.  Corney,  5  Beav.  515  ;  Anon. 
4  Mad.  273  ;  Jeffreys  v.  Marshall,  23 
L.  T.  N.S.  548  ;  "l9  W.  E.  94  ;  Under- 
^wood  V.  Trower,  W.  N.  1867,  p.  83  ; 
[In  an  action  for  money  had  and  re- 
ceived the  agent  is,  since  the  Judi- 
cature Acts,  chargeable  with  interest 
from  the  date  of  refusal  by  him  to  pay ; 
Harsant  v.  Blaine,  56  L.  J.  Q.  B.  511.] 
As  to  the  costs  of  suits  arising  out  of  a 
refusal  to  render  accounts,  see  Springett 
V.  Dashwood,  2  GifF.  521,  and  the  oases 
there  cited ;   Kemp  v.  Burn,   4  Giff. 


348  ;  Wroe  v.  Seed,  4  Giff.  425  ;  Payne 
V.  Evans,  18  L.  E.  Eq.  356  ;  Heugh  v. 
Scard,  33  L.  T.  N.S.  659  ;  24  W.  E. 
51  ;  Jeffreys  v.  Marshall,  ubi  sup. ;  [Re 
Skinner,  (1904)  1  Ch.  289].  In  taking 
accounts  against  the  trustee  after  a 
long  lapse  of  time,  the  Court  will 
show  every  indulgence  it  can  to  the 
trustee  for  enabling  him  to  clear  his 
accounts  ;  Banks  v.  Gartwright,  15  W. 
E.  417.  [And  trustees  (though  one 
of  thetn  be  a  solicitor),  on  being  re- 
quested by  a  person  who  claims  to  be 
interested  as  a  cestui  que  trust  to 
furnish  accoants,  are  entitled  to  de- 
mand that  they  shall  be  guaranteed 
against  the  expense  ;  Be  Bosworth,  58 
L.  J.  Ch.  432.  As  to  audit  of  accounts 
under  the  Public  Trustee  Act,  1906 
(6  Edw.  VII.  c.  55)  see  ante.  Chap. 
XXIIL,  p.  705.] 

(/)  Horton  v.  Brocklehurst  (No.  2), 
29  Beav.  504 ;  [and  see  Brazier  v. 
Camp,  63  L.  J.  Q.  B.  237  ;  Seton, 
6th  ed.  pp.  1130,  1131]. 

(g)  Ottley  v.  Gilby,  8  Beav.  602  ;  [Be 
Tillott,  (1892)  1  Ch.  86  ;  Be  Dartnall, 
(1895)  1  Ch.  (C.A.)  474]. 
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the  expense  of  the  estate  (a).  [Where  the  fund  is  invested  in 
consols,  the  legatee  is  entitled  to  an  authority  from  the  trustee  to 
the  Bank  of  England  enabling  the  legatee  to  ascertain  for  himself 
whether  there  is  any  charging  order  or  notice  in  lieu  of  distringas 
affecting  the  fund  (6). 
[Notice  of  terms  Where  a  legacy  is  given  upon  a  condition,  an  executor,  who 
takes  a  beneficial  interest  on  the  breach  of  the  condition,  owes  no 
duty  to  the  legatee  to  give  him  notice  of  the  terms  of  the 
condition  (c).] 


(a)  Ottley  v.  Gilhy,  8  Beav.  602.  Hardwicke  in    Ghauncy  v.    Graydon, 

[(6)  Re  Tillott,  (1892)  1  Ch.  86.]  2  Atk.  616,"619  ;  and  see  Ee  Mackay, 

[(c)  Be  Lewis,  (1904)  2  Ch.  (C.A.)  (1906)  1  Ch.  25.] 
656,     considering  dictum    of    Lord 


CHAPTER  XXVIII 

PEOPERTIES  OF  THE  CESTUI  QUE  TEUST'S  ESTATE 

We  shall  next  enter  upon  the  properties  of  the  cestui  que  trust's 
estate  as  affected  by  the  acts  of  the  cestui  que  trust,  or  by  operation 
of  law. 

SECTION  I 

OF  ASSIGNMENT 

Under  this  head  we  shall  treat :  First.  Of  the  assignable  quality 
of  an  equitable  interest ;  Secondly.  Of  the  rule  that  the  assignee 
of  an  equity  is  iound  by  all  the  equities  affecting  it ;  Thirdly.  Of 
Notice  to  the  trustee ;  and,  Fourthly.  Of  the  rule  Qui  prior  est 
tempore  potior  est  jure. 

First.  Of  the  assignable  quality  of  an  equitable  interest. 

1.  It  may  be  laid  down  as  a  general  rule  that  an  equitable  General  rule 
interest  may  be  assigned,  though  it  be  a  mere  possibility  (a),  and 
that  either  with  or  without  the  intervention  of  the  trustee  (b). 
And  the  assignee  of  the  cestui  que  trust  may  call  upon  the  trustee 
to  clothe  the  equitable  interest  with  the  legal  estate,  and  on  his 
refusal  may  by  suit  compel  a  conveyance  without  making  the 
assignor  a  party  (c).  But  a  mere  right  to  sue  a  trustee  for  an 
alleged  breach  of  trust,  and  which  right  is  not  annexed  to  any 
transfer  of  the  trust  estate,  or  any  part  thereof,  is  not  assignable, 
or  at  least  will  not  pass  by  a  deed  for  5s.  consideration  so  as  to 
enable  the  nominal  purchaser  to  sue  in  respect  of  it  (d). 


(a)  Gourthope  v.  Reyman,  Cart.  25 
Warmslrey  v.  Tanfield,  1  Oh.  Rep.  29 
Goring   v.   Bickerstaff,    1  Oh.    Ca. 


per  Lord  Alvanley. 

(c)     Goodson    v.    Ellisson,   3   Russ. 
583  ;  Jones  v.  Farrell,  1  De  G.  &  J. 


Gornhury  v.  Middleton,   lb.  211,  per  208 ;    [and    see   Bence   v.  Shearman, 

Judges  Wyld  and  Rainsford  ;  Burgess  (1898)  2  Ch.  (C.A.)  582]. 

V.    Wlieate,  1  Eden,  195,  per  Sir  T.  (d)  Hill  v.  Boyle,  4  L.  R.  Eq.  260  ; 

Clarke  ;  21  Vin.  Ab.  516,  pi.  1  ;  Smith  [but  see  Ke  Park  Gate  Wagon  Go.,  17 

V.  Grant,  W.  N.  1874,  pp.  78,  120.  Ch.  D.  (C.A.)  234]. 
(6)  Philips  V.  Brydges,  3  Ves.  127, 
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Restraint  of  2.  A  restriction  against  alienation  (except  in  the   case  of  a 

married  woman)  will  have  no  more  effect  in  equitable  than  in 
legal  interests,  but  will  be  rejected  as  contravening  the  policy 
of  the  law  (a) ;  but  in  a  limitation  to  the  separate  use  of  a  feme 
covert,  in  order  to  give  full  effect  to  the  estate  itself,  a  clause 
against  anticipation  during  the  coverture  is  allowed  (b). 

Equitable  3.  As  to  lands,  the   transfer  of  an   equitable  interest  might 

before  the  Statute  of  Frauds  have  been  made  by  parol,  but  by 
the  9th  section  of  that  Act  all  grants  and  assignments  of  any 
trust  or  confidence  are  required  to  be  in  writing  signed  hy  the 
party  granting  or  assigning  the  same,  or  else  are  utterly  void. 
A  writing,  therefore,  is  all  that  is  necessary,  but  it  is  the  practice 
to  employ  the  same  species  of  instrument  and  the  same  form  of 
words  in  the  transfer  of  equitable  as  of  legal  estates. 

8  k  9  Vict.  0. 106.  4.  By  the  Eeal  Property  Act,  1845  (c),  it  is  enacted  that  an 
assignment  of  a  chattel  interest  in  lands  not  being  copyhold  shall 
be  void  at  law  unless  made  by  deed,  but  it  is  conceived  that 
this  enactment  affects  legal  interests  only,  and  that  the  legis- 
lature cannot  have  intended  to  require  a  more  solemn  instrument 
for  the  assignment  of  an  equitable  chattel  interest  than  for  the 
conveyance  of  the  equitable  fee. 

Equitable  entail.  5.  The  power  of  an  equitable  tenant  in  tail  to  dispose  of  the 
equitable  fee-simple  has  been  differently  viewed  at  different 
periods.  At  common  law  all  inheritable  estates  were  in  fee- 
simple,  and  it  was  the  statute  de  donis  {d)  that  first  gave  rise  to 
entails  and  expectant  remainders.  As  this  statute  was  long 
prior  to  the  introduction  of  uses,  had  equity  followed  the  analogy 
of  the  common  law  only,  a  trust  limited  to  A.  and  the  heirs  of 
his  body,  and  in  default  of  issue  to  B.,  would  have  been  con- 
strued a  fee-simple  conditional,  and  the  remainder  over  would 
have  been  void ;  but  the  known  legal  estates  of  the  day,  whether 
parcel  of  the  common  law  or  ingrafted  by  statute,  were  copied 
without  distinction  into  the  system  of  trusts,  and,  equitable 
entails  indisputably  existing,  the  question  in  constant  dispute 
was,  by  what  process  they  were  to  be  barred.  After  much 
fluctuation  (e),  it  was  finally  established  by  Lord  Hardwicke, 
that  as  entails  with  expectant  remainders  had  gained  a  footing 

(a)  Snowdon  v.  Dales,  6  Sim.  524  ;  (C.A.)  573,  593.] 

Green  v.  Spicer,  1  R.  &  M.  395  ;  Graves  (b)  See  post,  Chap.  XXVIII.,  s.  6. 

V.   Dolphin,  1   Sim.   66  ;   Brandon  v.  (c)  8  &  9  Vict.  c.  106,  s.  3. 

Robinson,   18  Ves.    429  ;   Eochford   v.  {d)  13  Ed.  1.  st.  1,  c.  1. 

Hackman,  9  Hare,  480  ;  [Be  Fitzgerald,  (e)  See  an  account  of  the  fluctua- 

(1903)  1  Ch.  933,  940  ;  (1904)  1  Ch.  tion  in  3rd.  ed.  601-604. 
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in  trusts  by  analogy  to  the  statute  de  donis,  a  Court  of  Equity 
was  bound  to  follow  the  analogy  throughout,  and  therefore  that 
a  tenant  in  tail  of  a  trust  could  not  bar  his  issue,  or  the  remain- 
derman, except  by  an  assurance  analogous  to  one  which  would 
have  been  a  bar  had  the  entail  been  of  the  legal  estate. 

6.  The  doctrines  of  equity,  as  finally  settled  upon  this  principle,  Summary  of  the 

.  -n  law  before  the 

were  as  follows :—  Fines  and 

a.  For  a  good  equitable   recovery  there    must  have   been   an  Recoveries  Act. 
equitable  tevMoit  to  the  prcecipe,  that  is  the  beneficial  owner  (a) 
of  the  first  equitable  freehold  must  necessarily  have  concurred  (b). 

/3.  An  equitable  recovery  was  a  bar  to  equitable  only,  and  not 
to  legal  remainders  (c). 

y.  An  equitable  recovery  was  not  vitiated  by  the  circum- 
stance that  the  equitable  tenant  to  the  prcecipe  had  also  the  legal 
freehold  (d). 

S.  An  equitable  remainder  was  well  barred,  though  it  was 
vested  in  a  person  who  had  also  the  legal  fee  («). 

7.  At  the  present  day,  by  the  operation  of  the  Fines  and  Ee-  Knes  and 
coveries  Act,  1833  (/),  the  equitable  tenant  in  tail  may  dispose  of  {g) 

the  equitable  fee  by  the  same  modes  of  assurance  and  with  the 
same  formalities  as  if  he  were  tenant  in  tail  of  the  legal  estate. 

8.  A  deed  to  bar  the  entail  of  an  equitable  interest  in  copy-  Enrolment  of 
holds  must,  though  not  so  expressly  enacted,  be  entered  on  the  ^eed  ot  '  ^ 
Court  Eolls  within  six  calendar  months  from  the  date  thereof  Qi).     copyholda. 

9.  An  estate  pur  autre  vie  was  not  even  at  law  within  the  Estates  ^m?- 

,       ,      .         ,  .  •  1     /  autre  vie. 

statute  de  doms;    but   a   quasi   entail   (an   estate   or   the   most 

anomalous  character)  was  introduced  into  legal  estates,  and  was 

thence  imported  into  trusts.     The  present  doctrine  of  the  Court 

appears  to  be  this  : — 

a.  If  quasi   tenant  in   tail   in   equity,   with   remainder   over, 

he  in  possession,  he  may  at  any  time,  by  a  simple  conveyance, 

dispose  of  the  absolute  interest,  as  against   the  issue   and    the 

(o)  Penny  v.  Allen,  7  De  G.  M.  &  (e)  Philips  v.  Brydges,  3  Ves.  120  ; 

G.  425.  Robinson  v.  Oomyns,  Cas.  t.  Talb.  164; 

(6)  North  V.    Williams,  2  Oh.  Ca.  8.  C,  1  Atk.  172. 
64,  per  Lord  Nottingham  ;   Highioay  (/)  3  &  4  Will.  4.  c.  74. 

V.  Banner,  1  B.  C.  0.  586  ;  and  see  [(g)  A  mere   declaration  of  trust 

Wickham  v.  Wickham,  18  Ves.  418.  is    not    such  a   disposition    as    will 

(c)  Philips  V.  Brydges,  3  Ves.  128,  bar  an  estate  tail  under  the  Act ; 
^er  Lord  Alvanley ; /Sa^TOM  V.  T7iorn<o»,  Green  v.  Paterson,  32  Ch.  D.  (C.A.) 
Arab.  585  ;  S.  C,  I  B.  0.  C.  73,  note.  95  ;   Carter  v.    Garter,  (1896)    1    Ch. 

(d)  Philips  V.  Brydges,  3  Ves.  126,  62.] 

per    Lord    Alvanley ;    Marwood    v.  (h)  Honywood  v.   Foster,  30  Beav. 

Turner,  3   P.   W.   171  ;    Goodrich  v.  (No.    1),    1  ;    [Green  v.   Paterson,   32 

Brown,  2  Ch.  Ca.  49  ;  S.  G.,  Freem.  Ch.  D.  (C.A.)  95  ;  Gibbons  v.  Snape, 

180.  1  De  G.  &  Sm.  621]. 
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remainderman,  and  may  even  bind  them  in  equity  by  his 
contract. 

^.  But  if  qvMsi  tenant  in  tail  be  in  remainder  after  a  prior 
estate  under  the  same  settlement,  he  must  have  the  consent  of 
the  tenant  for  life  or  other  precedent  freeholder,  as  otherwise, 
though  he  may  bind  his  issue,  he  cannot  destroy  the  remainder. 

y.  If  lands  held  pur  autre  vie  be  limited  to  or  in  trust  for  A. 
and  the  heirs  of  his  body,  with  remainder  over,  the  entirety  of 
the  estate  is  vested  in  A.,  and  the  issue  and  the  remainderman 
stand  in  the  light  of  mere  special  occupants,  that  is,  they  have 
no  t\t\&  jure  suo  to  any  present  interest,  but  merely  take  the 
estate  by  devolution  where  the  owner  has  made  no  disposition. 

S.  A  limitation  in  quasi  entail  of  an  estate  pur  autre  vie  has 
been  commonly  assimilated  to  an  estate  in  fee-conditional ;  but 
the  natures  of  the  two  estates  are  not  to  be  confounded.  The 
tenant  of  a  fee-conditional  can  only  aliene  after  issue  born,  but 
tenant  in  quasi  entail  piir  autre  me  may  dispose  absolutely  as 
above  without  reference  to  the  fact  of  there  being  issue  or  not  (a). 

Secondly.  The  assignee  of  an  equity  is  bound  by  all  the  equities 
affecting  it  (6). 

1.  In  order  to  understand  the  limits  of  the  rule,  it  will  be 
necessary  before  entering  upon  the  cases  to  make  a  few  pre- 
liminary remarks. 

If  A.  be  possessed  of  a  legal  chose  in  action  (c),  as  if  he  be 
obligee  of  a  bond,  and  assign  it  in  equity  for  valuable  considera- 
tion, here  at  the  time  of  the  assignment  no  equity  existed  in  A. ; 
and  yet,  as  this  case  is  confessedly  within  the  operation  of  the 
rule,  the  maxim  might  be  more  accurately  expressed  by  saying 
that  the  owner  of  an  equity  by  assignment  is  bound  by  all  the 
equities  affecting  what  is  assigned. 

Again,  if  A.,  having  a  debt  due  to  him,  or  being  entitled  to  an 


(a)  See  the  law  upon  this  subject 
collected  by  Lord  St  Leonards  in 
Allen  V.  Allen,  1  Conn.  &  Laws.  427  ; 
2  Dru.  &  War.  307  ;  and  see  Edwards 
V.  Champion,  1  Eq.  Rep.  419 ;  Betty 
V.  Humphreys,  9  I.  R.  Eq.  332  ;  Bat- 
teste  V.  Maunsell,  10  I.  E.  Eq.  97,  314  ; 
[Re  Barhei^s  Settled  Estates,  18  Ch. 
D.  624 ;  Blacltliall  v.  Oihson,  2  L.  R. 
Ir.  49]. 

[(6)  A  right  of  set  -  off  subsisting 
between  the  assignor  and  the  person 
againstwhom  the  equity  is  enforceable, 
being  a  right  not  attaching  to  the 


equity,  but  personal  to  the  parties,  will 
not  affect  the  assignee ;  Beresford  v. 
Oliambers,  5  Ir.  Eq.  R.  482  ;  Burrough 
V.  Moss,  10  B.  &  C.  558  ;  Be  Dublin 
and  Bathcoole  Railway  Company,  1  L. 
R.  Ir.  98.] 

(c)  Choses  in  action  are  now  made 
assignable  if  notice  in  writing  be  given 
to  the  debtor  or  trustee,  [but  they  are 
expressly  made  subject  in  the  hands 
of  the  assignee  to  the  subsisting 
equities].  See  the  Judicature  Act, 
1873  (36  &  37  Vict.  c.  66),  s.  25,  aub- 
8.  6  ;  post,  p.  919. 
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equitable  interest,  charges  it  in  favour  of  B.,  the  equity  which 
remains  in  A.  is  the  debt  or  equitable  interest  subject  to  the 
charge.,  If,  therefore,  A.  afterwards  assign  the  same  subject 
matter  to  C,  it  might  be  thought  that  C.  could  take  nothing  more 
than  the  interest  of  A.  subject  to  the  charge.  This,  however, 
is  not  the  case,  for  the  priorities  of  B.  and  C.  will  be  regulated 
by  the  better  or  inferior  equities  of  the  respective  parties.  The 
rule  does  not  mean  that  the  assignee  of  an  equity  shall  be  bound 
by  all  the  equities  affecting  the  assignor  as  between  him  and 
previous  purchasers  or  incumbrancers  under  the  assignor,  but 
only  by  such  as  affect  the  assignor  as  between  himself  or  his 
debtor  and  any  persons  not  claiming  under  himself.  The 
assignor  can  indisputably  only  give  what  he  himself  has,  but 
as  between  two  persons  claiming  through  him  a  conflict  of  right 
may  well  arise.  This  will  be  better  understood  by  the  instances 
exemplifying  the  rule,  to  which  we  now  proceed. 

2.  A  person  taking  an  equitable   mortgage,  with   notice   of  a  Transfer  of 
prior   charge,  transfers    his    mortgage    to    another   who   has    no  mortga"! 
notice  of  the  prior  charge.     The  assignee  is  bound  by  the  equity 

with  which  the  assignor  was  affected  (a). 

3.  A.  mortgages  or  sells  an   equitable   interest  to   B.,  which  Transfer  of 
mortgage  or  sale  is  fraudulently  obtained,  and  then  B.  transfers  interest  obtained 
to   C.     Here  C,  whether  he  has  notice  of  the  fraud  or  not,  takes  ^y  ^''*"'^- 
subject  to  A.'s  equity  to  have  the  mortgage  or  sale  set  aside  (h). 

4.  A  trustee  or  executor  has  a   beneficial  interest,  but  is  a  Trustee  or  cestui 
debtor  to  the  trust  or  executorship,  and  then  assigns  his  beneficial  to  trust  estate. 
interest  to  a  stranger.     The  assignee  cannot  claim  the  beneficial 

interest  without  discharging  the  debt  (c).  And  a  similar  equity 
attaches  upon  an  assignee  from  a  cestui  que  trust  who  is  a  debtor 
to  the  estate  {d),  [or  whose  interest  is  liable  to  be  impounded  by 
reason  of  his  complicity  in  a  breach  of  trust  (e).     And  where  at 

(a)  Ford  v.  White,  16  Beav.  120.  their  subsequent  acquisition  of   the 

(6)  Gockell  V.  Taylor,  15  Beav.  103  ;  legal  estate]. 

Barnard    v.    Hunter,    2    Jur.    N.S.  (c)  Glack  v.  Holland,  19  Beav.  262  ; 

1213 ;   Daubeny  v.  Gockhurn,  1  Mer.  Barnett  v.  Sheffield,  1  De  G.  M.  &  G. 

626,  see  638  ;  Parker  v.    Clarke,  30  371  ;  Cole  v.  Muddle,  10  Hare,  186  ; 

Beav.  54  ;  [but  as  to  the  last  case,  see  Wilkins  v.  Sibley,  4  Giff.  442. 

Bickerton  v.  Walker,  31  Ch.  D.  (G.A.)  (d)    Priddy   v.   Rose,    3    Mer.   86  ; 

151 ;    French  v.  Hope,  56  L.  J.  Ch.  Willes  v.  Greenhill  (No.  1),  29  Beav. 

363  ;  Powell  v.  Browne,  (1907)  W.  N.  376  ;  Stephens  v.  Venables  (No.  1),  30 

152,  228  ;  and  see  Perham  v.  Kempster,  Beav.  625  ;  [Corr  v.  Gorr,  3  L.  R.  Ir. 

(1907)    1    Ch.   373,   where   a   bank,  435 ;   Re  Moore,  45  L.  T.  N.S.  466 ; 

knowing  that  a  customer,  with  whom  Re  Langham,  74  L.  T.  N.S.  611]. 

they    were    dealing,    was    a    trustee  [(e)  Bolton  v.  Gurre,  (1895)  1  Ch. 

mortgaging  trust  estate,  were  subject  544.] 
to  a  prior  equity,   notwithstanding 
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the  time  of  the  assignment  of  a  legacy,  a  suit  by  the  legatee  was 
pending  to  recall  the  probate,  and  the  suit  failed  with  costs  to  be 
paid  by  the  legatee,  the  executor  was  allowed  to  set  off  the  costs 
against  the  legacy,  notwithstanding  the  assignment  (a).  But 
where  assets  have  been  set  apart  and  appropriated  by  executors  to 
meet  a  trust  legacy,  no  part  of  the  appropriated  assets  can  be 
retained  or  impounded  to  satisfy  a  debt  from  the  legatee  to  the 
general  estate  of  the  testator,  for  the  right  of  the  legatee  or  his 
assignee  is  against  the  holders  of  the  appropriated  assets  in  their 
character  of  trustees,  while  the  liability  of  the  legatee  is  to  them 
in  their  capacity  of  executors  (6).]  And  where  the  assignor  is 
a  trustee  or  executor  it  is  immaterial  whether  the  debt  to  the 
trust  or  executorship  was  contracted  before  or  after  the  assign- 
ment of  the  beneficial  interest  (c),  [or  whether  the  beneficial 
interest  of  the  trustee  devolved  on  him  directly  under  the  trust 
instrument  or  was  derived  subsequently  by  purchase  or  other- 
wise (d)].  But  if  the  assignor  did  not  become  trustee  or  executm- 
until  after  the  date  of  the  assignment  there  is  no  equity  against 
the  assignee  in  respect  of  a  subsequently  incurred  debt  (e).  If 
the  assignor  be  a  cestui  que  trust,  the  trustee  after  notice  cannot 
create  any  new  charge  or  right  of  set-off,  as  between  him  and 
the  assignor,  so  as  to  bind  the  assignee  (/). 

[The  right  to  consolidate  mortgages  being  an  equitable  right, 
the  assignee  of  a  mortgagee  can  have  no  better  right  to  consolidate 
than  his  assignor  ((/).] 
Debtor  and  5_  ^  creditor  transfers  his  debt  to  a  person  who  has  no  notice 

that  part  of  it  has  been  discharged.  The  assignee  is,  neverthe- 
less, bound  by  the  state  of  the  accounts  at  the  time  of  the  assign- 
ment (h) ;   and  when  the  assignee  does  not  give  notice  to  the 

[(a)  Re  Knapman,  18  Ch.  D.  300 ;  N.S.  Cli.  505  ;  51  L.  T.  N.S.  441.] 

Re  Jones,  (1897)  2  Ch.  190.     It  must  [(6)  Ballard  v.  Marsden,  14  Ch.  D. 

be  borne  in  mind  that  the  right  to  374.] 

set  off  costs  against  costs  in  another  (c)  Hopkins  v.  Gowan,  1  Moll.  561 ; 

matter  or  against  a  money  payment  Morris  v.  Livie,  1  Y.  &  C.  C.  C.  380  ; 

is,  in  general,  subject  to  the  solicitor's  [Re  Hervey,  61  L.  T.  N.S.  429]. 

lien,  and  can  only  be  exercised  with  [(d)  Doering  v.  Doering,  42  Ch.  D. 

his  consent,  or  where  his  interest  will  203  ;    Jacuhs  v.  Rylance,    17   L.    K. 

not  be  prejudiced  by  the  exercise ;  Eq.  341  ;    and  see  Re  Oarew,  (1896) 

Ex  parte  Cleland,  2  L.  R.  Ch.  App.  1  Ch.  527,  535  ;  S.  C,  (1896)  2  Ch. 

808  ;  Re  Harrald,  52  L.  J.  N.S.  Ch.  (C.A.)  311.] 

435  ;    48  L.  T.  N.S.  352  ;   53  L.  J.  (e)  Irhy  v.  Irhy,  35  Beav.  632. 

N.S.   Ch.   505  ;    51  L.  T.  N.S.  441.  (/)  Stephens  v.  Venahles  (No.  1),  30 

But  the  lien  does  not  interfere  with  Beav.  625. 

the  right  to  set  off  costs  payable  out  Ug)  Bird  v.  Wenn,  33  Ch.  D.  215.] 

of  a  trust  fund  against  a  debt  due  to  \h)    Ord  v.    White,  3   Beav.   357  ; 

that  trust,  the  hen  of  the  solicitor  Smith  v.  Parhes,  16  Beav.  115  ;  Boll 

being  itself  subject  to  this  equitable  v.   White,  31   Beav.  520  ;    Re  Natal 

right  of  set-off ;  Re  Harrald,  53  L.  J.  Investment  Company,  3  L.  R.  Ch.  App. 
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debtor  of  tlie  assignment  so  as  to  dissolve  the  relation  of  debtor  and 

creditor  between  the  original  parties,  the  assignee  is  compelled  to 

allow  the  payments  to  the  creditor  subsequent  to  the  assignment  (a) ; 

[unless  the  knowledge  of  another  is  to  be  imputed  to  the  debtor,  as 

it  may  be  where  he  has  put  himself  entirely  in  the  hands  of 

his  solicitor  (&)]. 

6.  It  was  decided  in  the  case  of  Cavendish  v.  Geaves  (c),  that  Set-off  as 

the  assignee  is  liable  to  the  same  equities  as  his  assignor,  not  assignee. 

merely  in  respect  of  the  actual  payments,  but  in  regard  to  the 

right  of  set-off.     In  that  case  Sir  John  Eomilly,  M.E.,  laid  down  Cavendish  v. 
,,       ,  ,,       .  Geaves. 

the  following  canons  : — 

a.  If  a  customer  borrow  money  from  his  hankers,  and  give  a 
bond  to  secure  it,  and  afterwards,  on  his  general  banking  account, 
a  balance  is  due  to  the  customer  from  the  same  bankers,  who 
are  obligees  of  the  bond,  a  right  to  set  off  the  balance  against 
the  money  due  on  the  bond  will  exist  both  at  law  and  in  equity. 

/3.  If  the  firm  be  altered,  and  the  hand  be  assigned  by  the 
original  obligees  to  the  new  firm,  and  notice  of  that  assignment 
be  given  to  the  debtor  (d),  and  if,  after  this,  a  balance  be  due  to 
him  from  the  new  firm  (the  assignees  of  the  bond),  then  no  right 
of  set-off  exists  at  law,  because  the  assignment  of  the  chose  in 
action  would  be  inoperative  at  law,  and  the  obligees  of  the  bond 
and  the  debtors  on  the  general  account  are  different  persons ; 
but  as,  in  equity,  the  persons  entitled  to  the  bond  and  the 
debtors  on  the  general  account  are  the  same  persons,  a  right  of 
set-off  exists  in  equity,  and  the  customer  is  entitled  to  set  off 
the  balance  due  to  him  against  the  bond  debt  due  from  him. 

y.  If  the  bond  be  assigned  to  strangers,  and  no  notice  of  that 
assignment  be  given  to  the  original  debtor  (the  obligor  of  the 
bond),  then  his  rights  remain  the  same.  Thus,  if  the  assignment 
be  made  to  the  stranger  before  any  alteration  of  the  firm,  then 
the  right  of  set-off  still  remains  at  law,  where  the  obligees  of 
the  bond  and  the  debtors  on  the  general  account  are  the  same 
persons,  and  in  equity  also,  if  the  matter  of  account  be  brought 
into  Chancery,  as  the  assignees  of  the  chose  in  action  would  be 
bound  by  the  equities  affecting  their  assignors. 

355  ;   [and  see   Government  of  New-  [(6)  Dixon  v.   Winch,  (1900)  1  Ch. 

fouridland  v.  Newfoundland  Railwmj  (C.A.)  736.] 

Company,    13    App.   Gas.    199,    210,  (c)  24  Beav.  163,  see  173;  [see  Re 

213].  Dublin  and  Rathcoole  Railway  Com- 


(a)  Norrish  v.  Marshall,  5  Mad.  475  ;  pany,  1  L.  R.  Ir.  98]. 

nd  see  Stocks  v.  Dobson,  4  De  G.  M.  (d)  See  as  to  this 

:  G.  11  ;  [Turner  v.  Smith,  (1901)  1  Act, 

Ch.  213].  25. 


and  see  Stocks  v.  Dobson,  4  De  G.  M.  (d)  See  as  to  this  the  Judicature 

&  G.  11  ;  [Turner  v.  Smith,  (1901)  1      Act,    1873  (36  &  37  Vict.  c.  66),  s. 
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S.  If  notice  of  the  assignment  be  given  to  the  original  debtor, 
no  right  of  set-off  exists  in  equity  for  the  balance  subsequently 
due  by  the  bankers  to  the  obligor ;  because  the  persons  entitled 
to  the  bond  are,  as  the  obligor  knew,  different  persons  from  the 
debtors  to  him  on  the  general  account,  with  whom  he  had  con- 
tinued to  deal. 

e.  If  the  assignment  of  the  bond  be  made  to  the  new  firm, 
with  notice  to  the  obligor,  the  new  firm  would,  if  debtors  on  the 
general  account,  be  liable  to  the  same  rights  of  set-off  in  equity 
as  if  they  had  been  the  obligees. 

^.  If  after  the  alteration  of  the  firm  and  after  the  assignment 
of  the  bond  to  the  new  firm,  with  notice  to  the  debtor  or  obligor, 
the  bond  be  assigned  by  the  new  firm  to  strangers,  and  no  notice 
of  that  second  assignment  given  to  the  obligor,  then  the  rights 
of  set-off  still  remain  to  him  in  equity  as  against  the  first 
assignees,  of  whose  assignment  he  had  notice,  and  the  second 
assignees  would  in  equity  be  bound  by  it ;  because  the  assignees 
of  the  bond  take  it  subject  to  all  the  equities  which  affect  the 
assignors. 
Set-off  recognised  7.  It  may  be  observed  that  the  right  of  set-off,  though  unknown 
viou^lyto^'^  to  the  common  law,  was  recognised  in  equity  previously  to  the 
statutes  of  set-off.  statutory  enactments  on  the  subject.  Thus  where  A.  and  B. 
were  mutually  indebted  by  simple  contract  dealings,  and  B.  died 
also  indebted  to  others  by  simple  contract  and  to  one  by  specialty, 
in  such  a  case,  though  it  was  contended  that  if  A.  could  set  off 
his  own  debt,  he  was  to  that  extent  paid  in  full,  in  preference 
to  the  other  simple  contract  creditors,  and  at  the  expense  of  the 
specialty  creditor,  yet  a  Court  of  Equity  presumed  an  agreement 
between  A.  and  B.  that  such  set-off  should  be  had,  and  as  B. 
in  his  lifetime  could  not  have  recovered  from  A.  without  the 
set-off,  it  held  that  the  personal  representative  of  B.  was  bound 
by  the  same  equity  (a). 
Autre  droit.  8.  The    equity    jurisdiction   in    respect    of    set-off   has    been 

chiefly,  if  not  entirely,  confined  to  cases  where  one  or  both  of 
the  cross  demands  is  or  are  of  an  equitable  kind  (&).     And  it 

(a)  Downam  v.  Matthexos,  Pr.  Ch.  1873  (36  &  37  Vict.  c.  66),  and  Rules 

580  ;  see  Jeffs  v.  Wood,  2  P.  W.  128  ;  of  Supreme  Court,  Ord.  XIX.  Eule  3. 

and  see  2  G.  2.  c.  22  ;  8  G.  2.  c.  24,  s.  [Where  a  trustee  sues  to  recover  a  debt 

5  ;  [since  repealed  by  42  &  43  Vict.  c.  due  to  him  as  such,  the  defendant  is 

59,  and  46  &  47  Vict.  c.  49  ;  and  see  entitled  to  plead  that  the  cestui  que 

the  Judicature  Act,  1873   (36  &  37  trust  is  indebted  to  him  in  a  sum  for 

Vict.  0.  66),  and  Rules  of  Supreme  unliquidated  damages  exceeding  the 

Court,  Ord.  XIX.  Rule  3].  amount  of  the  claim :  Bankes  v.  Jarvis, 

(6)  See  now   the  Judicature  Act,  (1903)  1  K.  B.  549.] 
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seems  to  be  established  that  set-off  will  not  be  allowed,  even  in 
equity,  where  the  mutual  demands  are  between  the  parties  in 
difierent  rights ;  as  if  A.  give  a  legacy  to  B.,  and  appoint  C.  his 
executor,  or  executor  and  residuary  legatee,  B.  may  sue  C.  for 
the  legacy,  and  C.  cannot  set  off  a  debt  owing  by  B.  to  C.  not 
as  executor,  but  in  C.'s  own  right  (a).  [So  where  an  executorship 
account  was  kept  with  bankers  in  the  joint  names  of  two 
executors,  one  of  whom  was  the  residuary  legatee  under  the 
will,  but  the  executorship  account  had  never  been  wound  up  so 
as  to  make  the  executors  mere  trustees  for  the  residuary  legatee, 
on  the  failure  of  the  bankers  it  was  held  that  the  residuary 
legatee  was  not  entitled  to  have  another  account  of  his  own 
with  the  bankers,  which  was  overdrawn,  set  off  against  the 
executorship  account ;  for  "  the  case  could  not  be  brought  within 
the  rules  of  equitable  set-off  or  mutual  credit,  unless  the  resi- 
duary legatee  was  so  much  the  person  beneficially  interested 
that  a  Court  of  Equity,  without  any  terms  or  further  inquiry, 
would  have  obliged  the  other  executor  to  transfer  the  account 
into  the  name  of  the  residuary  legatee  alone"  (h).  But  where, 
at  the  time  of  the  failure  of  a  bank,  two  accounts  were  standing 
in  the  name  of  a  customer,  one  his  private  account,  which  was 
overdrawn,  and  the  other  an  executorship  account,  and  the 
executor,  who  was  also  residuary  legatee,  had  assets  in  his  hand, 
independently  of  the  balance  at  the  bank,  more  than  sufficient 
to  satisfy  the  pecuniary  legacies  and  all  other  claims  against  the 
estate,  it  was  held  that  he  was  entitled  to  set  off  the  one  account 
against  the  other,  on  the  ground  that  there  was  a  clear  legal 
right  of  set-off,  and  that  there  were  no  such  equities  affecting 
the  money  standing  to  the  executorship  account  as  to  prevent 
the  customer  from  treating  the  balance  as  a  fund  to  which  he 

(a)  Whitaker  v.  Bush,  Amb.  407;  the  deb  b/rom  another,  viz.  T.Boultbee. 

Bishop  V.  Gliurch,  3  Atk.  691 ;  Free-  In  Bell  v.  Bell,  17  Sim.   127,  it  does 

man  v.  Lomas,  9  Hare,  109  ;  Chapman  not  appear  whether  the  creditor  had 

V.  Derby,  2  Vera.    117  ;  Medlicott  v.  or  not  proved  under  the  insolvency. 

Bower,  1  Ves.  207  ;  Middleton  v.  Pol-  If  he  had,  the  case  could  not  be  sup- 

lock,  20  L.   R.  Eq.  29 ;  [Ballard  v.  ported  on  the  authority  of  Cherry  v. 

Marsden,  14  Ch.  D.  374].     Cherry  v.  Eoultbee,  but  if  he  had  not  it  must 

Boulthee,  4  M.  &  Cr.  442,  which  was  stand  or  fall  with  that  case.     It  is 

questioned  by  V.  C.  Wigram  in  Free-  believed  that  in  a  subsequent  stage 

man  v.  Lomas,  9  Hare,  115,  turned  on  of  the  suit,  V.  C.  Kindersley  decided 

the  facts  that  C.  F.  Boulthee  never  the  other  way.     See  also  Stammers  v. 

proved  her  debt  so  as  to  make  it  a  Elliott,  3  L.  R.  Ch.  App.  195  ;  Taylor 

liability  of  the  assignees,  and  that  T.  v.    Taylor,  20   L.   R.   Eq.    159  ;    [Be 

Boulthee  never  claimed  his  certificate,  Hodgson,  9  Ch.  D.  673,  in  which  case 

so  that  his  liability  remained,  and  Cherry  v.  Boulthee  was  followed], 

thus  the  legacy  was  owing  to  one  [(6)    Ex  parte  Morier,  12   Ch.    D, 

set  of  persons,  viz.  the  assignees,  and  (C.A.)  491.] 

3   L 
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barred.] 


was  beneficially  as  well  as  legally  entitled  (a).  And  an  executor 
or  administrator]  may  make  such  admissions  in  an  action  as  to 
preclude  himself  from  objecting  to  the  set-off  at  the  hearing  (b). 
And  an  admission  of  assets  for  payment  of  the  legacy  will  not 
be  material,  for  the  right  of  set-off  exists  independently  of  the 
amount  of  the  assets  (c).  A  legacy  to  one  of  the  members  of  a 
firm  may  be  set  off  against  a  debt  owing  by  the  firm  (d),  [and 
money  due  to  a  testator  from  a  specific  legatee  of  the  profits  of 
the-  testator's  business  may  be  retained  by  the  executors  out  of 
such  profits  received  by  them  pursuant  to  the  will  (e).]  But  a 
legacy  bequeathed  in  reversion  to  a  married  woman,  and  assigned 
by  her  under  the  Married  Women's  Eeversionary  Interests  Act, 
1857  (/),  cannot,  when  it  becomes  payable,  be  retained  by  the 
executor  as  against  the  assignee  in  discharge  of  a  debt  by  the 
husband  to  the  testator's  estate  (g). 
WpVI**"*''  [-^^*^  although  the  remedy  for  the  debt  is  barred  by  the  Statute 

of  Limitations,  yet  as  the  debt  itself  still  subsists,  the  executor 
may  deduct  the  amount  of  it  from  the  legacy  (h),  as  he  is  entitled 
to  say  that  the  legatee  has  so  much  of  the  assets  already  in  his 
hands,  and  consequently  is  satisfied  pro  tanto  (i) ;  and  in  a 
recent  case,  where  residuary  real  and  personal  estate  was  given 
to  trustees  and  executors  upon  trusts  for  conversion,  payment 
of  debts,  and  distribution  of  the  proceeds,  it  was  held  that  bene- 
ficiaries, from  whom  debts,  statute-barred,  were  owing  to  the 
testator,  were  bound  to  bring  the  debts  into  account  as  against 
their  shares  of  the  proceeds  of  sale  of  the  residuary  real  estate, 
as   well  as   of  the  personal   estate,  and  it  was   said  that  the 

[(a)  Baiky  v.  Finch,  7  L.  R.  Q.  B.  34 ;  576. 
and  see  the  observations  on  this  case  (c)  Freeman  v.  Lomm,  9  Hare,  109. 

in£'a;jjarteikforie)-,12Ch.D.(C.A.)491,  (d)  Smith  v.  Smith,  3  Giflf.  263,  see 

where  Cotton,L.J.,atp.  502,  observed :  270. 

"  As  I  understand  it,  the  principle  of  [(e)  Re  Taylor,  (1894)  1  Ch.  671.] 

the  decision  (whether  right  or  wrong)  (/)  20  &  21  Vict.  c.  57,  see  ante, 

was  this,  not  that  the  fund  was  a  trust  p.  21. 

fund  from  the  nature  of  the  account,  (^r)  Re  Batchelor,  16  L.  R.  Eq.  481 ; 

or  that  the  bankers  had  notice  of  that,  [and  see  Re  Briant,  39  Ch.  D.  471]. 
but  that  they  had  notice  that  it  was  [(h)  Gourtenay  v.   Williams,  3  Ha. 

an  account  against  which  claims  were  539  ;  S.  C.  on  appeal,  15  L.  J.  N.S. 

likely  to  be  made,  and  that  if  claims  Ch.  204  ;  Coates  v.  Coates,  10  Jur.  N.S. 

had  at  the  time  of  the  bankruptcy  532  ;   33  Beav.   249  ;   Gee  v.  Liddell, 

been  made  against  it,  they  would  have  35  Beav.  629  ;  Re  Gordwell,  20  L.  R. 

prevented   the   legal  right  of  set-off  Bq.  644  ;  and  see  Clieiry  v.  Boultbee, 

ii'om    arising,   but   that,   as    it    was  4  My.  &  Cr.  442  ;  Re  Watson,  (1896) 

not  shown  there  were  any  equitable  1   Ch.   925  ;   Re  Lloyd,  (1903)  1  Ch. 

claims  against   the   fund,   the  legal  (C.A.)  385,  401.] 
right  of  set-off  could  not  be  interfered  [(t)  Gourtenay  v.  Williams,  15  L.  J.. 

with."]  N.S.  Ch.  208.] 
(6)  Jones  v.  Mossoj],  9   Hare,  668, 
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principle  to  be  deduced  from  tlie  authorities  was  that  a 
person  who  owes  an  estate  money,  that  is,  who  is  bound  to 
increase  the  general  mass  of  the  estate  by  a  contribution  of  his 
own,  cannot  claim  an  aliquot  share  given  to  him  out  of  that 
mass  without  making  the  contribution  which  completes  it  (a). 
But  the  principle  was  held  inapplicable  as  to  freehold  and  lease- 
held  properties  specifically  given  to  the  beneficiaries  (h) ;  nor  does 
the  principle  apply  so  as  to  entitle  executors  to  the  benefit  of  a 
statute-barred  debt  as  against  a  person  who  is  claiming  a  legal 
right  to  damages  against  the  testator's  estate  (c),  nor  unless  the 
legal  relation  of  debtor  and  creditor  subsists  (d). 

A  mortgagee  who,  on  realising  his  security  after  the  death  of  the  [Debt  due  by  tes- 
mortgagor,  had  a  surplus  in  his  hands  after  paying  himself  the  due  to  executor.] 
mortgage  debt,  was  held  not  to  be  entitled,  as  against  the  executor 
of  the  mortgagor,  to  retain  such  surplus  in  satisfaction  of  an 
unsecured  debt  owing  to  him  by  the  mortgagor  (e) ;  and  North, 
J.,  in  so  deciding,  said  that  there  was  ample  authority  for  the 
proposition,  that  "  there  can  be  no  set-off  between  a  debt  due  by  a 
testator  and  a  debt  accruing  to  his  executor." 

A  right  to  damages  against  an  assignor  which  does  not  ripen 
into  a  debt  until  after  his  assignment  of  a  debt  due  to  him, 
cannot  be  set  off  against  such  debt  (/);  and  a  debt  due  from  a 
liquidating  debtor  who  has  not  obtained  his  discharge,  cannot, 
during  three  years  from  the  close  of  the  liquidation,  be  set  oft' 
against  a  legacy  bequeathed  to  him  (g) ;  and  executors  are  not 
entitled  to  retain  a  share  of  residue  as  against  future  instalments 
of  a  debt  payable  by  the  legatee  of  the  share  to  the  testator  (h). 

Where   a   legatee   becomes   bankrupt   after  the  death  of   the  [Bankruptcy  of 
testator,  the  executors,  not  having  proved  in  the  bankruptcy,  may  cr'editor.'] 
retain  out  of  his  legacy  the  amount  paid  by  them  in  respect  of  a 
liability  incurred  by  the  testator  as  surety  for  the  legatee  (i),  but 
it  would  seem  that  there  can  be  no  such  retainer  so  long  as  the 

[(a)  Re  Akerman,  (1891)  3  Ch.  212,  not  bound  to  bring  into  account  the 

per  Kekewich,  J.  ;  and  see  Be  Taylor,  amount  of  a  statute-barred  delit  due 

(1894)   1   Ch.   671;    Re   Goy  <£■   Go.,  to  the  estate  from  a  testatrix  of  whom 

[1900]  2  Ch.  149,  153  ;   Re  Palmer's  he  was  sole  residuary  legatee  and  also 

Decoration  and  Furnishing  Go.,  (1904)  an  executor.] 

2   Ch.   743  ;    Re  Rhodesia   Goldfields,  [(e)  Re  Grerjson,  36  Ch.  D.  223.] 

(1910)  1  Ch.  239.]  [(f)  Mx  parte  Theys,  22  Ch.  D.  122  ; 

[(6)  Re  Akerman,  sup. ;  and  see  Re  25  Ch.  D.  (C.A.)  587  ;  Re  Goy  dc  Go., 

Taylor,  sup.^  (1900)  2  Ch.  149,  153  ;  Re  Brown  d; 

[(c)  Dingle  v.  Goppen,  (1899)  1  Ch.  Gregory,  (1904)  1  Ch.  627,  631.] 

726.]  [((/)  Be  Bees,  60  L.  T.  N.S.  260  ; 

[(d)  Re  Bruce,  (1908)  2  Ch.  (C.A.)  and  see  Re  Smith,  22  Ch.  D.  586.] 

682,  where  a  legatee,  entitled  to  a  [(h)  iJe  ^6m/i(ims,  (1908)  2  Ch.  69.] 

share  of  residue  under  a  will,  was  held  [(i)  Re  Watson,  (1896)  1  Ch.  925.] 
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principal  creditor  remains  unpaid  {a).    A  person  who  owes  a  debt 
to  a  bankrupt  at  the  time  of  his  bankruptcy  and  has  no  right  of 
set-off,  cannot  acquire  such  a  right  by  taking  an  assignment  of 
another  debt  due  to  a  creditor  of  the  bankrupt  (b) ;   nor  can  a 
creditor  who  has  at  the  time  of  the  debtor's  bankruptcy  no  right 
of  set-off,  acquire  such  a  right  by  any  subsequent  transaction  (c). 
And  where  there  are  mutual  dealings  between  a  debtor  and  his 
creditors,  the  line  as  to  set-off  must,  as  a  general  rule  and  in  the 
absence  of  special  circumstances,  be  drawn  at  the  date  of  the 
commencement  of  the  bankruptcy  {d). 
[Purchaser  com-        9.  Where  a  bankrupt  before   adjudication   contracted  to   sell 
rupt's  TOntiact     leasehold  property,   and    received  a    deposit   in  respect  of  the 
without  notice  of  purchase-money,  and  after  the  adjudication,  but  before  the  pur- 
chaser had  any  notice  of  any  act  of  bankruptcy,  received  the 
balance  of  the  purchase-money  from  the  purchaser,  it  was  held 
that  the  trustee  in  bankruptcy  could  not  be  compelled  to  assign  the 
lease  to  the  purchaser  except  upon  the  terms  of  his  paying  him  the 
purchase-money.     The  equity  of  the  purchaser  under  the  contract 
was  to  have  the  property  conveyed  to  him  upon  payment  of  the 
purchase-money  to  the  person  to  whom  the  property  belonged ; 
and  it  was  the  purchaser's  misfortune  if  he  paid  the  money  to  a 
person  who  had  ceased  to  be  the  owner  of  the  property  (e). 
[Trustees  holding      10.  Where  a  policy  of  assurance  on  the  life  of  H.  was  taken 
trusts.]  in  tlie  names  of  trustees,  and  a  settlement  was  executed  binding 

the  policy  in  the  hands  of  the  trustees,  but  it  was  expressly 
provided  that  nothing  in  the  settlement  should  vest  in  the 
trustees  any  bonus,  and  H.  obtained  possession  of  and  mis- 
appropriated part  of  the  trust  funds,  it  was  held,  in  an  action 
by  the  executrix  of  H.  to  recover  bonuses  received  by  the  trustees 
after  the  death  of  H.,  that  the  trustees  held  the"  bonuses  under  a 
resulting  trust  independently  of  the  settlement,  and  could  not 
retain  them  against  the  losses  incurred  in  respect  of  the  funds 
misappropriated  by  H.,  and  that  as  the  claim  of  the  executrix  was 
in  respect  of  money  which  was  never  payable  to  H.  personally, 
but  only  after  his  death,  while  the  claim  of  the  trustees  was  for 
money  due  from  him  in  his  lifetime,  there  was  no  right  of  set-off 
on  the  footing  of  mutual  debts  (/). 

\{a)  Re  Binns,  (1896)  2  Ch.  584.]  [(e)  Ex  parte  RabUdge,   8  Ch.   D. 

[(6)  Per  Lord   Selborne,  L.C.,  Ex  (C.A.)  367.1 

parte  Theys,  25  Ch.  D.  592.]  [(/)  Hallett   v.  Hallett,  13  Ch.  D. 

[(c)    Re    Gillespie,    14    Q.    B.    D.  232  ;  and  see  Rees  v.  IVatts,  11  Exch. 

963.]  410  ;  Newell  v.   National  Provincial 

[(d)  Re  Gillespie  ;  Ex  parte  Beid,  14  Bank  of  England,  1  C.  P.  D.  496.] 


Q.  B.  D.  963  ;  33  W.  R.  707.] 
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11.  Shares  in  joint  stock  and  other  companies,  being  by  various  [Shares  in 
statutes  made  transferable  at  law,  rest  upon  a  different  footing  '^°™P*°'«'-1 
from  ordinary  cJwses  in  action  (a),  and  a  iond  fide  transferee  for 

value  of  such  shares  who  has  completed  his  legal  title  to  them  by 
registration  or  otherwise,  or,  semble,  who  has  fulfilled  all  necessary 
conditions  to  give  him  as  between  himself  and  the  company  "  a 
present,  absolute,  unconditional  right  to  have  the  transfer 
registered,  before  the  company  is  informed  of  the  existence  of  a 
better  title  "  (5),  will  not  be  bound  by  the  equities  which  affected 
the  transferor  (c),  but  until  the  transferee  has  thus  acquired  the 
full  status  of  a  shareholder  (or,  semUe,  its  equivalent  as  above 
indicated),  a  prior  equitable  title  will  prevail  against  him  (d) ;  and 
of  course  even  the  full  legal  title  will  not  avail  if  it  is  acquired 
with  notice  of  a  prior  equitable  title  (e). 

12.  In  the  case  of  securities  issued  by  companies,  the  following  [Securities  issued 
rules  seem  to  apply—  ^^  companies.] 

(1)  Where  a  company  has  power  to  issue  securities,  an  irregu- 
larity in  the  issue  cannot  be  set  up  against  even  the  original 
holder  if  he  has  a  right  to  presume  omnia  rite  acta. 

(2)  If  the  security  be  legally  transferable,  such  an  irregularity, 
and  a  fortiori  any  equity  against  the  original  holder,  cannot  be 
asserted  by  the  company  against  a  hand  fide  transferee  for  value 
without  notice. 

[(a)  The  question  whether  shares  [(c)    Sodete   Oenerale    de    Paris    v. 

are   chosea  in  action   was   considered  Walker,  uhi  sup.  ;  Boots  v.  Williamson, 

but  not  decided  in  Colonial  Bank  v.  38  Ch.  D.  485  ;  Moore  v.  North  Western 

Whinney,  II  App.  Cas.  426,  439 ;  S.  C,  Bank,  ubi  sup.  ;  Briggs  v.  Massey,  42 

30  Ch.  D.  (C.A.)  261,  where  it  was  L.  T.  N.S.  49  ;   London  Joint  Stock 

held  that  shares  in  an  incorporated  Bank  v.  Simmons,  (1892)  A.  C.  201, 

company,  whether  c/ioscs  in  action  or  distmgvdahmgSheffieldY.  London  Joint 

not,  were  things  in  action  within  the  Stock  Bank,  13  App.  Cas.  333  ;  Collis 

meaningof  the  Bankruptcy  Act,  1883,  v.  Hibernian  Bank,  31  L.  R.  Ir.  261  ; 

s.  44,  sub-s.  iii.]  Rearden   v.   Provincial   Bank,   (1896) 

[(b)   Societe    Generate    de    Paris  v.  1    I.    R.    532.      That    knowledge   of 

Walker,  11  App.  Cas.  20,  29,  jser  Lord  the   existence    of   debentures  which 

Selborne.     In  applying  this  principle  are   a   mere  floating  security  is  not 

the  difficulty  would   seem  to  be  to  equivalent  to  notice  of  an  assignment, 

ascertain  the  point  of  time  at  which  see  Biggerstaff  v.  Bowatt's  Wharf  Co., 

the  transferee  acquires  the  right  indi-  (1896)   2  Ch.    (C.A.)  93.     As  to  the 

cated.     By  the  Companies  Act,  1862,  general  law  upon  the  subject  (which 

s.  22,  shares  are  "capable   of  being  it  is  beyond  the  scope  of  this  work 

transferred  in  manner  provided  by  the  to  enter  upon)  see  Lindley  on  Com- 

regulations  of  the  company,"  so  that  panies,  6th   ed.,   p.  652,  et  seq.,  and 

in  many  cases  the  solution  of  the  Buckley  on  Companies,  8th  ed.  p.  517.] 
question  will  turn  upon  the  construe-  [(d)  See  Powell  v.  London  and  Pro- 

tion  of  the  company's  articles  of  asso-  vincial  Bank,  (1893)  2  Ch.  555,  562.] 
ciation,  see  Moore  v.  North  Western  [(e)  Nanney  v.  Morgan,  37  Ch.  1). 

Bank,  (1891)    2    Ch.   599,   603,   and  346  ;    Dodds  v.    Hills,   2    H.    &    M. 

cases  there  cited  ;   Ireland  v.   Hart,  424.1 
(1902)  1  Ch.  522.] 
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(3)  Nor  can  such  an  equity  be  set  up  against  an  equitable 
transferee,  whether  the  security  was  transferable  at  law  or  not, 
if  by  the  original  conduct  of  the  company  in  issuing  the  security, 
or  by  their  subsequent  dealing  with  the  transferee,  he  has  a 
superior  equity. 

(4)  Nor  can  such  an  equity  be  set  up  against  an  equitable 
transferee  of  a  security,  purporting  on  the  face  of  it  to  be  legally 
transferable,  who  has  taken  an  equitable  transfer  bond  fide  and 
without  notice  from  a  transferor  who,  by  reason  of  notice  of  the 
irregularity,  could  not  have  enforced  the  security.  But  in  this 
case  the  transferee  can  only  recover  the  amount  actually  advanced 
or  given  by  him  upon  the  transfer  (a).] 

Thirdly.     Of  Notice  to  the  trustee. 
Notice.  1.  As  between  assignor  and  assignee  notice  to  the  trustee  is  not 

necessary  for  the  completion  of  an  assignment  (6),  even  though 
the  assignment  be  voluntary  (c).  Nor  is  notice  necessary  for  the 
purpose  of  making  the  assignment  effectual  as  against  subsequent 
volunteers  {d),  or  as  against  persons  claiming  only  a  general  equity 
under  the  assignor,  such  as  a  judgment  creditor  who  obtains  a 
charging  order  (e),  or  a  garnishee  order  under  Order  XLV.  (/),  or 
equitable  execution  by  the  appointment  of  a  receiver  subject  to 
existing  incumbrances  {g).  But  the  omission  of  notice  may  be 
followed  by  very  dangerous  consequences  by  the  operation  of  the 

[(a)  Per  Kay,  J.,  Re  Romford  Canal  [Pickering  v.  Ilfracombe  Railway  Co., 

Company,  24  Ch.  D.  85,  92 ;  Fountaine  3  L.  R.  C.  P.  235  ;  Robinson  v.  Nesbitt, 

V.  Carmarthen  Raihoay  Company,  5  L.  lb.  264  ;  Gill  v.  Continental  Gas  Co., 

E.   Eq.  316;    Webb  v.   Commissioners  7  1j.^.'Ex.332;  Punchardv.  Tomhins, 

of  Heme  Bay,  5  L.  R.  Q.  B.  642  ;  Re  31  W.    R.   286  ;    Re  Bell,   54  L.  T. 

Agra  and  Masterman's  Batik,  2  L.  R.  N.S.    370  ;    Re    Leavesley,    (1891)    2 

Ch.  App.  391  ;   Re  Blakely  Ordnance  Ch.  1]. 

Company,   3   L.    R.    Ch.    App.    154 ;  [(/)  Be   General  Horticultural   Co., 

Dickson    v.    Swansea    Vale    Railway  'A^  C\i.T).b\'i  ;  Badeley\.  Consolidated 

Company,  4  L.  R.  Q.  B.  44  ;  Higgs  v.  Bank,   38    Ch.   D.    (C.A.)  238  ;    Re 

Northern  Assam  Tea  Co.,  4  L.  R.  Ex.  Marquis    of  Anglesey,   (1903)   2   Ch. 

387.]  727  ;  but  as  to  the  effect  of  a  Scotch 

(6)  Burn  v.  Carvalho,  4  M.  &  Cr.  arrestment,  which  is  equivalent  to 
702  ;  Bell  v.  London  and  North  Western  assignment  with  notice,  see  Re  Queens- 
Railway  Company,  15  Beav.  552;  Du-  land  Mercantile  Co.,  (1891)  1  Ch.  536  ; 
faur  V.  Professional  Life  Assurance  (1892)  1  Ch.  (C.A.)  219 ;  and  that 
Company,  25  Beav.  599  ;  Re  Lowifs  notice  of  an  action  pending  as  to  the 
Settlement,  30  Beav.  95 ;  [Oon-inge  v.  subject  matter  of  the  assignment  is 
Irwell  India  Rubber  and  Gutta  Percha  eqitivalent  to  notice  of  a  solicitor's 
Works,  34  Ch.  D.  (C.A.)  128].  right  to   a  lien  under  the  Solicitors 

(c)  Donaldson   v.   Donaldson,   Kay,  Act,  1860  (23  &  24  Vict.  o.  127),  s.  28, 
711.  see  Cole  v.  Eley,  (1894)  2  Q.  B.  180  ; 

(d)  Justice   V.    Wynne,  1 2   Ir.   Ch.  lb.  (C.A.)  350 ;  Faithful  v.  Ewen,  7 
Rep.  289  ;  Re  Webb's  Policy,  36  L.  J.  Ch.  D.  495.] 

N.S.  Ch.  341.  [(g)  Arden  v.  Arden,  29  Ch.  D.  702.] 

(e)  Scott  V.  Hastings,  4  K.  &.  J.  633  ; 
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reputed  ownership  clause  under  the  bankrupt  laws  (a),  or  the 
acquisition  of  priority  by  subsequent  purchasers  or  incum- 
brancers. And  if  the  title  be  a  derivative  one,  and  not  one  that 
appears  upon  the  face  of  the  instrument  creating  the  settlement, 
the  trustee  may,  having  neither  express  nor  constructive  notice, 
pay  upon  the  footing  of  the  original  title,  and  in  that  case  he 
cannot  be  made  to  pay  over  again  to  the  assignee  under  the 
derivative  title  (6). 

2.  If  the  owner  of  an  equitable  interest  in  money  or  stock,  or  Priority  of  charge 
generally  of  any  chose  in  action,  assign  it  to  A.,  who  gives  no  notice  j[otice"^^°"  ^  " 
of  the  transfer  to  the  trustee  or  debtor,  and  then  for  valuable  con- 
sideration assigns  it  over  again  to  B.,  who  having  had  no  notice  of 
the  prior  assignment  when  he  advanced  his  money,  gives  notice  of 
his  own  assignment  to  the  trustee  or  debtor,  in  this  case  B.  has 
priority  over  A.  That  a  purchaser's  notice  will  secure  to  him  this 
advantage  of  priority  has  been  only  settled  in  modern  times.  In 
Cooper  V.  Fynmore  (c).  Sir  T.  Plumer,  V.C,  decided  that  mere 
neglect  to  give  notice  would  iiot  postpone  an  incumbrancer,  but 
that  such  laches  ought  to  be  shown  as,  in  a  Court  of  Equity,  would 
amount  to  fraud ;  but  in  Dearie  v.  Hall  (d),  and  Loveridge  v.  Dearie  v.  Hall. 
Coffper  (e),  nine  years  after,  his  Honour,  when  Master  of  the  Eolls, 
came  to  a  contrary  conclusion,  and  delivered  a  very  elaborate  argu- 
ment that  notice  would  gain  priority.  His  Honour's  judgments 
were  affirmed  on  appeal  (/),  and  the  doctrine,  [whatever  may  be 
the  difficulty  of  defining  the  precise  principle  upon  which  it  is 
based  {g)\  has  been  recognised  in  numerous  subsequent  cases  Qi). 

(a)  Bankruptcy  Act,  1883  (46  &  47  Estate,  Banfather's  Glaim,  16  Ch.  D. 

Vict.  c.  52),  s.  44.     [See  ante,  p.  271  ;  178  ;    lie  Lord  Southampton's  Estate, 

and  see  Ex  parte  Arhwright,  3  Mont.  Roper's  Glaim,  50  L.  J.  N.S.  Ch.  155]. 

D.  &De  G.  129  ;  Bartlett  v.  Bartlett,  (c)  3  Russ.  60  ;  A.  D.  1814. 

I  De  G.  &  J.  127  ;  Be  WehVs  Policy,  36  (d)  3  Euss.  1 ;  A.  D.  1823. 
L.J.N.S.  Ch.  341  ;  Daniel  v.  Fremian,  (e)  lb.  30. 

II  I.  R.  Eq.  233,  638  ;  Be  Irving,  7  (/)  lb.  38,  48. 

Ch.  D.  419,  where  it  was  held  that  an  [(3)  See  Ward  v.  Buncombe,  (1893) 

equitable  assignment  created  a  trust  A.   C.   369,  per  Lord   Macnaghten  ; 

for  the  assignee  and  so  took  the  case  S.  G.,  Be  JVyatt,(189^)  1  Ch.  188,  206, 

out  of  the  order  and  disposition  clause :  per  Fry,  L.J. ;  Lloyds'  Bank  v.  Pearson, 

Be  Power,  11  L.  R.  Ir.  93  ;  Butter  v.  (1901)  1  Ch.  865.] 

Everett,  (1895)   2   Ch.  872,  where  it  (h)  Hutton  v.   Sandys,  1   Younge, 

was  held  that  under  a  mortgage  of  602,  see  607  ;  Smith  v.  Smith,  2  Cr. 

book  debts  neither  the  appointment  &   M.   231  ;    Foster  v.   Blackstone,    1 

of  a  receiver  by  the  mortgagee  nor  a  M.  &   K.    297,   see   307;    [Ward  v. 

like  appointment  by  the  Court  was  Buncombe,    sup. ;     Mack    v.     Postle, 

sufficient  to  take  the  case  out  of  the  (1894)  2  Ch.  449  ;  Stepliens  v.  Green, 

clause, unlessfollowed,withinareason-  (1895)  2  Ch.(C.A.)  148  ;  Be  Wasdale, 

able  time,  by  notice  to  the  debtors.]  (1899)  1  Ch.   163  ;    Lloyds'  Bank  v. 

(i)  Gothay  v.  Sydenham,  2  B.  0.  C.  Pearson,    sup."].    For   the    principles 

391 ;  Leslie  v.  Baillie,  2  Y.  &  C.  C.  C.  upon  which  Sir  T.  Plumer  proceeded, 

91  ;  [and  see  Be  Lord  Southam/pton's  see  3  Russ.  pp.  12-14,  20-22. 


904 


NOTICE    OF    ASSIGNMENT 


[CH.  XXVIII.  S.  1 


[Application  of 
rule.] 


As  against  trus- 
tees in  bank- 
ruptcy. 


[3.  The  rule  thus  established  applies  where  the  owner  of  the 
equitable  interest  has  died  after  making  an  assignment,  and  his 
'  legal  personal  representative  has  made  a  subsequent  assignment  of 
the  interest  to  a  purchaser  for  value,  without  notice  of  the  prior 
assignment  (a).  But  the  priority  is  only  gained  so  far  as  regards 
the  particular  fund  as  to  which  notice  is  given,  and  if  the  assign- 
ment deals  with  two  distinct  funds,  and  the  notice  relates  only 
to  one  of  them,  the  priority  gained  by  the  notice  will  be  confined 
to  such  fund  (6).J  And  this  rule  as  to  gaining  priority  by  notice 
has  been  held  to  prevail  not  only  as  between  two  purchasers  for 
value,  but  also  as  between  a  purchaser  for  value  and  the  assignees 
of  a  bankrupt  neglecting  to  give  notice ;  as,  if  A.  being  entitled  to 
an  equitable  interest  become  bankrupt,  and  then  assign  it  to  a 
purchaser  for  valuable  consideration  without  notice  of  the  bank- 
ruptcy, who  serves  notice  on  the  trustee,  the  purchaser  gains 
priority  over  the  assignees  who  gave  no  notice  (c).  In  a  case, 
however,  arising  under  the  Bankruptcy  Act  of  1849,  it  was  held 
that  an  assignment,  after  bankruptcy,  to  an  assignee  who  gave 
notice  to  the  trustee  before  the  assignees  in  bankruptcy,  could  not 
prevail  against  the  title  of  the  latter  {d) ;  [and  in  a  subsequent 
case  (e),  where  the  same  view  was  adopted  by  the  Court  of  Appeal, 
L.  J.  Baggallay  held  that  the  141st  section  of  the  Act  of  1849, 
which  governed  the  case,  applied  equally  to  all  bankruptcies  under 
the  Act  of  1861].  The  judgment  of  the  Court  was  grounded  on 
the  strong  negative  words  in  the  Act  (/) ;  but  similar  words  occur 
in  the  original  Bankrupt  Act  of  James  I.  {g),  and  the  principle 
of  the  former  decisions  was  that,  as  regards  equitable  interests, 
the  Act  can  pass  nothing  more  than  the  fullest  assignment  which 
the  bankrupt  could  have  made,  and  that  assignees  hy  operation 
of  law  cannot  in  a  Court  of  Equity  be  viewed  as  under  less  obliga- 
tion to  give  notice  than  a  particular  assignee,  who,  generally 
speaking,  is  more  favoured.     It  would  seem  that  the  rule  as  to 


[(rt)  Be  Freshfield's  Trust,  11  Ch.  D. 
198  ;  Montefiore  v.  Guedalla,  (1903) 
2  Oh.  (C.A.)  26,  where  the  first  as- 
signment was  a"  Ketnbah"  or  contract 
in  Morocco  by  way  of  settlement.] 

1(b)  Mutual  Life  Assurance  Society 
V.  Laiujley,  32  Ch.  D.  (C.A.)  460.] 

(c)  Be  Barr's  Trusts,  4  K.  &  J.  219  ; 
Be  Atkinson,  4  De  G.  &  Sm.  548  ;  2 
De  G.  M.  &  G.  140  ;  Be  BusseWs  Policy 
Trusts,  15  L.  E.  Eq.  26  ;  [Palmer  v. 
Locke,  18  Ch.  D.  (C.A.)  381  ;  Be  Stone's 
Will,  W.  N.  (1893)  p.  50] ;  and  see 
fost,,  p.  917. 


{d)  Be  Mary  Ooomb^s  Will,  1  Giflf.  91. 

[(£)  Be  Bright's  Settlement,  13  Ch.  D. 
(C.A.)  413 ;  see  the  observations  on  this 
case  in  Palmer  v.  Locke,  18  Ch.  D.  (C.A.) 
381,  and  in  Be  Jahertmn's  Trusts,  23 
Ch.  D.  344  ;  and  see  Eobson  on  Bank- 
ruptcy, p.  421.] 

(/)  "  And  after  such  appointment 
(i.e.  of  assignees)  neither  the  bank- 
rupt, nor  any  person  claiming  through 
or  under  him,  shall  have  power  to 
recover  the  same,"  &c.  ;  12  &  13  Vict, 
c.  106,  s.  141. 

((/)  1  Jac.  1.  i;.  15,  s.  13. 
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notice  cannot  be  applied  as  against  assignees  in  bankruptcy  where 
the  subject  matter  of  assignment  is  a  debt  which,  was  recoverable 
at  law  by  the  bankrupt,  since  in  that  case  the  legal  title  vests  in 
the  assignees. 

[As  against  incumbrancers  under  assignments  antecedent  to  the  [Notice  by 
bankruptcy,  the    trustee    in    bankruptcy,  being    only    statutory  ^™'k*^^^^,y  j„,^ 
assignee   of  the   bankrupt's  choses  in  action  subject  to  existing  not  give 
equities,  cannot  obtain  priority  by  giving  notice  {a).  priority.] 

4.  A  solicitor  having  a  lien  for  costs  on  a  policy  of  insurance  [Solicitor's  lien.] 
in  his  possession,  is  under  no  obligation  to  give  any  notice  of  his 

lien  to  the  insurance  company,  for  the  fact  of  his  having  possession 
of  the  document  is  notice  to  all  the  world  of  the  only  fact  (viz.  pos- 
session) necessary  to  raise  the  lien,  and  he  has  no  right  to  convert 
the  insurance  office  into  trustees  for  him,  but  merely  the  negative 
right  of  retention  of  the  document.  A  subsequent  assignee  of  the 
policy  who  has  given  notice  will  accordingly  not  gain  priority  (b). 

5.  As    respects    the    shares    of    companies    registered    under  [Shares  in 
the  Companies  Act,  1862,  it  is  provided  by  the   30th  section  <=°'"P^°'^'-] 
of  that  Act  that  no   notice   of   any   trust   expressed,   implied, 

or  constructive  shall  be  entered  on  the  register  (c),  and  accord- 
ingly it  has  been  held  that  the  principle  of  Dearie  v.  Hall  (d) 
does  not  apply  to  such  shares  as  between  the  company  and 
a  person  having  an  equitable  title  (e).  The  course  which  the 
assignee  of  an  equitable  interest  in  such  shares  should  adopt  for 
his  protection  is  to  serve  a  notice  in  lieu  of  distringas  on  the 
company  under  the  Court  of  Chancery  Act,  1841  (5  Vict.  c.  5), 
s.  5,  and  Order  XLVI.  of  the  Eules  of  the  Supreme  Court,  which 
will' prevent  any  legal  transfer  being  made  of  the  shares  without 
notice  to  the  equitable  assignee,  and  will  give  him  an  opportunity 
to  obtain  an  order  restraining  the  transfer  (/). 

It  must  not,  however,  be  assumed  that  the  directors  of  a 
company  may  safely  ignore  a  notice  given  to  them,  and  allow 
shares,  which  are  to  their  knowledge  affected  by  equitable  rights, 
to  be  fraudulently  transferred  so  as  to  destroy  such  rights.  For 
if  knowledge  of  the  fraud  can  be  brought  home  to  the  directors 
they  would  be  liable  as  parties  to  the  fraud ;  and  in  the  opinion 

Ua)  Re  Wallis,  (1902)  1  K.  B.  719.]  Tramways   Union   Co.,  14   Q.    B.   D. 

[(6)  West  of  England  Bank  v.  Bat-  (C.A.)  424  ;  S.  0.  nomine  Societe  Oe'ne- 

chelor,  51  L.  J.  N.S.  Ch.  199  ;  46  L.  T.  rale  de  Paris  v.   Wallcer,  11  App.  Cas. 

N.S.  132  ;  30  W.  B.  364.]  20,  30,  per  Lord  Selborne  ;   and  see 

.[(c)  As  to  registration  of  trusts  in  Roots  v.   Williamson,  38  Ch.  D.  485  ; 

which  the  public  trustee  is  acting,  see  Simpso7i  v.  Molsmi's  Bank,  (1895)  A.  C. 

ante,  Chap.  XXIII.  p.  707.]  270.] 

Ud)  3  Buss.  1.]^   ^                       _  [(/)  See  post,  Chap.  XXXIII.  s.  1.] 

[(e)    Society  Generate    de    Paris  v. 
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Purchase  by  a 
trustee  without 
notice  of  prior 
charge  by  the 
cestui  que  trust. 


of  Cotton,  L.J.,  "  where  directors  are  asked  to  register  a  transfer, 
which  from  circumstances  in  fact  known  to  them  at  the  time 
would  be  in  violation  of  the  rights  of  others,  they  cannot  either 
safely  to  themselves  or  without  disregard  of  their  duty  register 
the  transfer  without  allowing  time  for  inquiry  and  for  the  asser- 
tion of  the  equitable  rights,  if  any,  inconsistent  with  the  claim 
to  register  the  transfer";  and  in  the  opinion  of  Lindley,  L.J., 
"a  refusal  by  directors  or  an  omission  on  their  part  to  pay 
attention  to  a  notice  given  to  them  by  a  person  having  an  equit- 
able interest  in  shares,  and  requiring  the  directors  not  to  register 
a  transfer  for  such  time  as  might  be  necessary  to  allow  him  to 
apply  for  a  proper  restraining  order,  would  be  privid  facie 
improper.  Such  conduct  on  the  part  of  directors  would  bestrong 
evidence  of  fraud  "  (a). 

Thus  where  a  shareholder  deposited  his  share  certificates  as  a 
security,  and  the  depositees  gave  notice  to  the  company,  the 
notice  was  effectual  to  prevent  the  company  from  asserting  a 
right  of  lien  under  their  articles  in  respect  of  money  which  sub- 
sequently became  due  to  them,  as  the  depositees  by  giving  the 
notice  did  not  seek  to  affect  the  company  with  notice  of  a  trust, 
but  only  in  their  capacity  of  traders  with  notice  of  the  interest 
of  the  depositees  (b) ;  and  where  the  directors  had  by  the  articles 
of  the  company  powers  in  reference  to  the  approval  of  transfers, 
and  notice  of  an  equitable  title  was  given  to  them  after  a  transfer 
was  sent  in,  but  before  its  approval,  it  was  held  that  they  were 
justified  in  refusing  to  proceed  further  with  the  transfer  until  the 
claimants  should  obtain  the  direction  of  the  Court  in  an  action, 
which  they  at  once  instituted  (c).] 

6.  If  a  cestui  que  trust  charges  his  interest,  but  gives  no  notice 
to  the  trustees,  or  gives  notice  to  one  trustee,  who  dies,  so  that  the 
notice  falls  to  the  ground  (d),  and  then  a  trustee  subsequently 
appointed,  and  having  no  notice  of  the  charge,  purchases  from  the 
cestui  que  trust,  or  takes  a  mortgage  of  his  interest,  such  trustee 
stands  in  the  position  of  an  assignee,  who,  having  no  notice  of 


[(a)  Socid^  Gen^rale  de  Paris  v. 
Tramways  Union  Co.,  14  Q.B.  D.  (C.A.) 
at  pp.  445,  453.  But  see  the  observa- 
tions of  M.R,  at  p.  440.] 

[(6)  Bradford  Banking  Co.  v.  Briggs 
<£•  Co.,  12  App.  Cas.  29  ;  31  Ch.  D. 
19 ;  and  see  Bearden  v.  Provincial 
Bank,  (1896)  1  I.  R.  532  ;  and  as  to 
the  nature  and  effect  of  such  lien,  see 
Bank    of  Africa    v.    Salisbury    Gold 


Mining  Go.,  (1892)  A.  C.  281  ;  Everitt 
V.   Automatic  Weighing  Machine  Go., 

(1892)  3  Ch.  506.] 

[(c)  Moore  v.  North  Western  Bank, 
(1891)  2  Ch.  599,  604;  and  see 
Ireland  v.  Hart,  (1902)  1  Ch.  522J 

[(d)  But  see  observations  of  Lord 
Macnaghten  in    Ward  v.  Buncombe, 

(1893)  A.  C.  369.] 
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the  prior  charge  and  giving  notice  of  his  own  charge,  gains   a 
priority  (a). 

7.  There    are    two   precautious    which    the   purchaser   of    an  Precautions  in 
equitable  interest  in  cJioses  in  action  should,  for  his  security,  never  equftable"in° 
dispense  with.     First,  he  should  make  inquiries  of  the  trustee  or  terests. 
debtor  whether  the  equity  or  claim  of  the  vendor  has  been  made 
the  subject  of  any  prior  incumbrance. 

[The    trustee,  however,  is  under  no  equitable   obligation   to  [Trustee  not 
answer  inquiries  made  by  a  person  about  to  deal  with  his  ces<Mi|'j°™jj,jggj"^^^^'^ 
que  trust.     Such  a  person  can  have  no  greater  rights  than  the 
cestui  que  trust  himself,  and  though  it  is  the  duty  of  a  trustee  to 
give  his  cestui  que  trust  on  demand  information  with  respect  to  the 
mode -in  which  the  fund  has  been  dealt  with,  and  where  it  is  (&), 
yet  it  is  no  part  of  his   duty  to  tell  his   cestui  que  trust   what 
incumbrances  the  cestui  que  trust  has  created,  nor  which  of  his 
incumbrancers  have  given  notice  of  their  respective  rights.     If  the 
trustee  thinks  fit  to  answer  the  inquiry,  he  is  not  bound  to  do  [Nor  to  do  more 
more  than  give  an  honest  answer,  that  is  to  say,  to  do  more  than  honestly.] 
answer  to  the  best  of  his  actual  knowledge  and  belief.     He  may, 
no  doubt,  undertake  greater  responsibility ;  he  may  bind  himself 
by  a  warranty,  or  he  may  so  express  himself  as  to  be  estopped 
from  afterwards  denying  the  truth   of  what  he  had   said ;  but 
unless  he  does  one  or  the  other  he  will  not,  consistently  with  the 
decision  of  the  House  of  Lords  in  Berry  v.  Peek  (c),  if  he  answers 
honestly,  expose  himself  to  liability  {d)l\ 

Secondly,  upon  the  execution  of  the  assignment,  the  purchaser 
should  himself  give  notice  of  his  own  equitable  title  to  the  trustee 

(a)  Phipps  V.   Lovegrove,  16  L.  R.  &  J.  518),  fraud  on  the  part  of  the 

Eq.   80 ;    London  Chartered  Bank  of  trustee  being  in  that  case  negatived, 

Australia  v.  Lempriire,  4  L.  R.  P.  C.  was  inconsistent  with  and  therefore 

572.  overruled  hy  Derry  v.  Peek;  see  also 

[(6)  See  cases  referred  to,  ante,  p.  Ward  v.  Buncombe,  (1893)  A.  C.  369, 

887,  note  (g).]  393.     Where  intending  mortgagees  of 

[(c)  14  App.  Cas.  337.]  a  trust  fund  induced  a  trustee  to  sign 

[(d)  Low  V.  Bouverie,  (1891)  3  Ch.  a    memorandum    that    he    had    not 

(C.A.)  82,pej-Lindley,  L.J.    His  lord-  received  any  notice  of  prior  charge, 

ship  further  observed  that  Browne  v.  but  made  statements  leading  him  to 

Savage  (4  Drew.  639)  is  no  authority  believe  (contrary  to  the  fact)  that  he 

for  the  proposition  that  trustees  are  was  signing  with  the  approval  of  his 

bound  to  answer  such  inquiries  ;  that  solicitors,  they  could  not  rely  upon 

Burrowes  v.  Lock  (10  Ves.  470),  where  the  memorandum  as  against  a  prior 

the  trustee  was  held  liable  for  loss  charge,   notice    of    which   had   been 

arising    from    his    misrepresentation  received  but  forgotten  by  the  trustee  ; 

that  the  property  was  not  incumbered,  Porter  v.   Moore,  (1904)  2   Ch.   367. 

is  to  be  supported  as  a  decision  on  the  As  to  information  to  be  given  by  the 

ground  of  estoppel,  and  so  regarded  is  public  trustee,  see  ante.  Chap.  XXIII. 

wholly  untouched  hj  Derry  v.  Peek;  p.  708.] 
and  that  Slim  v.  Groucher  (1  De  G.  F. 
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or  debtor,  by  means  of  which  he  will  gain  precedence  of  all  prior 
incumbrancers  who  have  not  been  equally  diligent,  and  will 
prevent  the  postponement  of  himself  to  subsequent  incumbrancers 
more  diligent  than  himself ;  and  of  course  the  trustee  or  debtor 
will  be  personally  responsible,  if,  after  such  notice,  he  part  with 
the  fund  to  any  person  not  having  a  prior  claim  (a). 
Doctrine  of  8.  Between  choses  in  action  and  real  estate  there  is  an  observ- 

not'applioaWe'tr  ^^^®  distinction.     As  regards  the  former  the  purchaser  knows  the 
real  estate.  legal  title  is  outstanding  in  a  third  person,  and  is  therefore  bound 

to  give  notice  of  his  incumbrance  ;  but  in  lands  it  often  happens 
that  the  vendor  professes  to  have  the  legal  ownership  in  himself, 
whereas  it  afterwards  appears  that  it  was  really  vested  in  some 
stranger.  If  the  purchaser  be  not  cognisant  of  the  outstanding 
legal  estate,  he  cannot  give  notice  of  his  interest,  and  therefore 
cannot  be  held  to  have  forfeited  his  right  by  having  neglected 
a  precaution  that  was  impossible.  On  the  other  hand,  to  hold 
that  the  doctrine  of  notice  does  not  apply  at  all  to  real  estate, 
renders  any  dealings  with  equitable  interests  therein  needlessly 
dangerous.  Thus,  A.  is  entitled  to  an  equitable  interest,  of 
which  the  legal  estate  is  in  B.  upon  trusts  requiring  B.  to  retain 
possession  of  the  title-deeds,  and  not  to  part  with  the  legal 
estate.  A.  conveys  his  interest  to  C,  who  makes  no  inquiries 
about  incumbrances,  and  gives  no  notice  to  the  trustee ;  A. 
afterwards,  fraudulently  concealing  the  previous  assurance,  con- 
veys the  same  interest  to  D.,  who  makes  inquiries  of  the  trustee 
respecting  incumbrances,  and  gives  him  notice  of  his  own  charge. 
There  seems  no  sound  reason  for  postponing  D.,  who  has  taken 
these  precautions,  to  C,  who  has  merely  priority  in  point  of  time. 
It  is,  however,  now  settled  that  the  incumbrances  in  such  a  case 
are  not  governed  by  the  law  of  notice,  but  rank  primd  facie,  and 
in  the  absence  of  other  controlling  equities,  in  order  of  date  (b). 
Eule  as  to  notice  However,  the  rule  as  to  notice,  though  not  applicable  to 
mTne7oharged     estates  in  land,  whether  freehold  or  leasehold  (c),  applies  when  the 

(a)    Hodgson   v.   Hodgson,  2  Keen,  Richards,  45   Ch.  D.   589 ;   (and   see 

704  ;  Roberts  v.  Lloyd,  2  Beav.  376  ;  Hopkins  v.  Hemsworth,  (1898)  2  Ch. 

Andrews  V.  Bousfield,  10  Bea,v.  511.  347);   Ward  v.  Dvncombe,  (189S)  A. 

(6)  Lee  v.  Hewlett,  2  K.  &  J.  531  ;  C.   369,  390 ;    Tatjlor  v.  London  and 

Wiltshire  v.  Rabbits,  14  Sim.  76  ;  and  County  Banking    Co.,    (1901)    2    Ch. 

see    Wilmot    v.    Pike,   5   Hare,    14;  {C.  A.)  231  ;  Re  Baldwin's  Estate,  (1903) 

Bugden  v.  Bignold,  2  Y.  &  C.  C.  C.  1  I.  E.  339].    As  to  the  effect  of  notice 

392  ;  Rochard  v.  Fulton,  7  Ir.  Eq.  Eep.  upon,  a  transfer  of  railway  shares,  see 

131  ;   Rooper  v.  Harrison,  2  K.  &  J.  Dunster  v.   Lord   Glengall,  3  Ir.   Ch. 

86  ;    Prosser   v.   Rice,   28   Beav.   68 ;  Eep.  47. 

Pease  v.  Jackson,  3  L.  R.   Ch.  App.  (c)  Wiltshire  v.  Rabbits,  14  Sim.  76  ; 

576;   Phipps   v.   Lovegrove,  16  L.  R.  [Union  Bank  of  LondonY.  Kent,  39  Ch. 

Eq.    80  ;    [  Union    Bank    of    London  D.  238  ;  Taylor  v.  London  and  County 

V.   Kent,   39  Ch.    D.    238,   245  ;    Re  Banking  Co.,  (1901)  2  Ch.  (C.A.)  231]. 
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subject  matter  is  a  sum  of  money  to  arise  from  a  trust  for  sale 

of  land  (a),  or  which  is  charged  upon  land  (6),  [or  a  reversionary  [Secus,  a  mort- 

interest  in  the  proceeds  of  land  held  upon  trust  for  sale  (c);  but  ^''^^   *    '■' 

not  to  the  case  of  a  mortgage  debt,  for  although  such  debt  is  a 

chose  in  action,  yet  where  the  subject  of  the  security  is  land,  the 

mortgagee  is  treated  as  having  "  an  interest  in  land,"  and  priorities 

are  governed  by  the  rules  applicable  to  interests  in  land,  and  not 

by  the  rules  which  apply  to  interests  in  personalty  (d).     Where  a 

solicitor  held  a  mortgage  of  land  in  his  own  name  as  trustee  for  a 

client,  and   deposited  the   mortgage   deed   by  way  of  equitable 

security,  the  depositees  gained  no  priority  over  the  cestui  que  trust 

by  giving  notice  to  the  mortgagors  (e). 

9.  Where  the  Court  is  administering  an  English  trust  fund  [English 
settled  by  the   will   of   an   English  testator,  the  rights   of   the  appiicaWe.l 
claimants  to  the  fund  must  be  regulated  by  English  law,  and 
accordingly,  an  assignee  who  has  given  notice  to  the  trustees  will 

have  priority  over  a  previous  assignee  in  New  York  who  has  not 
given  notice,  although  notice  is  not  material  according  to  the 
law  of  the  state  of  New  York  (/).] 

10.  A  second  incumbrancer  who  advances  his  money  without  Second  incum- 
inquiry  as  to  the  existence  of  previous  charges,  but  afterwards,  noticT'^b^r"^ 
and  before  any  notice  given   by  the   first  incumbrancer,  gives  making  no 
notice  of  his  own   security,  obtains   thereby  priority  (g).     The 

reason  is,  that,  in  the  case  supposed,  non-inquiry  by  the  second 
incumbrancer  is  immaterial,  since  the  answer  to  any  inquiry 
would  have  been  that  there  were  no  prior  charges,  whereas  the 
absence  of  notice  by  the  first  incumbrancer  works  an  ex  post 
facto  injury  to  the  second,  who,  if  informed  at  the  time  of  giving 
his  own  notice  of  the  existence  of  the  earlier  charge,  would  im- 
mediately have  exerted  himself  to  obtain  repayment  of  his 
money  (A). 

11.  If   notice   be   given    to    one    of  several   co-trustees,  it   is  Notice  to  one  of 
sufficient  as   against   all  subsequent  incumbrancers    duritig   the  ^^^^^ 

(a)  Lee  v.  Howlett,  2  K.  &  J.  531  ;  Co.,  (1901)  2  Ch.  C.A.  231.] 

The  Consolidated  Investment,  (be..  Com-  [(e)  Re  Richards,  45  Ch.  D.  589  ; 

pany  v.  Riky,  1  GifF.  371  ;  Foster  v.  and  see  post,  p.  925.] 

Bktckstone,  1  M.  &  K.  297  ;  9  Bligh,  [(/)  Kelly  v.  Selivyn,  (1905)  1  Ch. 

N.S.  332  ;  [Arden  v.  Arden,  29  Ch.  D.  117.] 

702].  (g)  Foster  v.  Blackstone,  1   M.  &  K. 

(6)   Re  Hiighes'   Trust,  2  H.  &  M.  297  ;  Foster  v.  Cockerell,  9  Bligh,  N.S. 

89;  [Daniel  V.  Freeman,  11  I.  R.  Bq.  376;  Timson  v.  Ramshottom,  2  Keen, 

233,  638].  49 ;  and  see  Etty  v.  Bridfjes,  2  Y.  & 

jYc)  Lloyds'  Bank  v.  Pearson,  (1901)  C.   C.   C.   494 ;    Warlurton  v.   Hill, 

1  Oh.  865.]  Kay,  478  ;  [Re  Lake,  (1903)  1  K.  B. 

[{d)  Jones  v.  Gibbons,9Yes.  407, 410 ;  151]. 

Taylor  v.  London  and  County  Banking  (h)  Meux  v.  Bell,  1  Hare,  86,  87. 
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lifetime  of  that  trustee ;  for  the  subsequent  incumbrancer  should 
have  made  inquiry  of  all  the  trustees,  and  if  he  had  done  so 
he  would  [presumably]  have  come  to  a  knowledge  of  the  prior 
charge,  so  that  here  non-inquiry  is  material  {a) ;  [and  where  the 
one  trustee  to  whom  the  notice  has  been  given,  on  inquiry  made 
by  the  subsequent  incumbrancer,  returns  an  evasive  or  unsatis- 
factory answer,  not  disclosing  the  existence  of  any  prior  incum- 
brance, the  subsequent  incumbrancer  proceeds  at  his  own  risk  (&)]. 

If  a  prior  incumbrancer  content  himself  with  giving  notice 
to  one  of  the  trustees,  and  that  trustee  dies,  and  [previously  to 
the  death  of  the  trustee  a  second  incumbrancer  has  given  notice 
of  his  assignment  to  all  the  trustees,  the  priority  gained  by  the 
first  incumbrancer  is  not  lost  by  reason  of  the  death  (e) ;  but  it 
seems  that  if,  after  the  death  of  the  trustee,  a  second  incumbrancer 
gives  notice  of  his  assignment  to  the  then  existing  trustees],  then, 
as  the  first  incumbrancer  did  not  do  his  utmost  to  guard  against 
the  fraud,  and  the  second  incumbrancer  had  no  means  in  his 
power  of  detecting  the  fraud,  the  loss  will  fall  on  the  person 
who  has  so  far  occasioned  that  he  might  have  prevented  it  {d). 
[But  the  practical  application  of  these  principles  is  attended 
with  difficulty  (e).] 

12.  If  there  be  two  trustees,  and  notice  be  given  to  loth  of 
them,  and  then  one  dies  and  the  other  retires,  and  new  trustees 
are  appointed  in  the  place  of  both,  and  the  new  trustees,  having 
no  notice  of  the  charge,  distribute  the  fund,  the  incumbrancer 
cannot  hold  the  new  trustees  liahle  as  for  a  misapplication  on  the 


{a)  Smith  v.  Smith,  2  Cr.  &  M.  231  ; 
Ex  parte  Rogers,  8  De  G.  M.  &  G.  271  ; 
Willes  V.  Qreenhill  (No.  2),  29  Beav. 
387  ;  S.  a,  4  De  G.  F.  &  J.  147  ;  and 
see  Sx  parte  Hennessey,  1  Conn.  & 
Laws.  562  ;  TVise  v.  Wise,  2  Jon.  & 
Lat.  412. 

[(6)  Ward  v.  Buncombe,  (1893)  A.  C. 
369;  S.  a.  Re  Wyatt,  (1892)  1  Ch. 
(C.A.)  188.] 

[(c)  Ward  v.  Buncombe,  (1893)  A.  C. 
369  ;  S.  G.,  Re  Wyatt,  (1892)  1  Ch. 
(C.A.)  188.] 

(d)  See  Mmx  v.  Bell,  1  Hare,  73  ; 
Bx  parte  Hennessey,  1  Conn.  &  Laws. 
562  ;  Timson  v.  Eamsbottom,  2  Keen, 
35  ;  [Re  Hall,  7  L.  R.  Ir.  180 ;  Free- 
man V.  Laing,  (1899)  2  Ch.  355,  358  ; 
Re  Phillip's  Trusts,  (1903)  1  Ch.  183]  ; 
but  see  Willes  v.  Greenhill  (No.  2),  29 
Beav.  387.  [Where  an  option  of  pur- 
chase is  given  to  a  lessee  by  trustees, 


the  terms  of  the  instrument  must  be 
adhered  to,  and  notice  to  one  of  the 
trustees  will  not  necessarily  be  notice 
to  all ;  Sutcliffe  v.  Wardle,  53  L.  T.  N.S. 
329.] 

[(e)  The  difficulty  is  well  shown 
by  the  ingenious  puzzle  propounded 
in  argument,  and  dealt  with  by  the 
L.J.  Fry  in  his  judgment,  in  Re  Wyatt 
(sup.).  See  also,  as  to  the  soundness 
of  the  principle  last  stated,  the  observa- 
tions of  Lord  Macnaghten  in  the  end 
of  his  judgment  in  Wa/rd  v.  Bun- 
combe (sup.).  The  case  put  seems  to 
be  analogous  to  that  of  judgment 
creditors,  where  one  by  omitting  to 
re-register  does  not  lose  an  existing 
priority,  but  is  postponed  to  one  who 
came  on  the  register  during  the  period 
of  omission  ;  see  Re  Lord  Kensington, 
29  Ch.  D.  527.] 
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ground  that,  when  appointed,  they  ought  to  have  inquired  of 
the  retiring  trustee  whether  he  had  notice  of  any  charge,  in 
which  case  it  would  have  come  to  their  knowledge  (a). 

13.  As  the  rule  requiring  notice  is  not  only  to  prevent  the  where  the  as- 
trustees  from  parting  with  the   fund,  but  also  and   more   par- ?*S°„°g' "^  ^hf  ^"'^ 
ticularly  to  enable  future  purchasers  to  ascertain  prior  incum-  trustees. 
brances,  it  has   been   held  that  where  the   assignor,  the  party 
beneficially   interested,  is  also   one   of  the   trustees,   the   notice 

which  he  has  is  not  sufficient,  as  it  is  so  strongly  his  interest  to 
suppress  the  assignment  (b).  But  if  the  assignee  be  one  of  the 
trustees,  the  notice  which  he  has  is  sufficient,  for  he  will  of  course, 
for  his  own  protection,  take  care  to  apprise  future  incumbrancers 
of  the  assignment  to  himself  (c). 

[A  trustee  having  himself  a  charge  upon  the  trust  fund  is  not, 
in  the  absence  of  inquiry,  bound  to  communicate  that  charge  to 
a  person  giving  him  notice  of  a  subsequent  charge  (d) ;  but  a 
trustee  concealing  his  own  prior  charge  would  be  narrowly 
watched  by  the  Court,  and  it  is  conceived  that  if  by  his  conduct 
he  had  led  the  subsequent  incumbrancer  to  believe  the  fund  to 
be  unincumbered,  he  would  lose  his  priority.] 

14.  If  an  incumbrancer  may,  by  giving  notice  to  one  trustee,  Notice  to  all  the 
complete  his  title  for  the  time,  and  yet  afterwards,  by  the  death  trustees,  and  all 
of  the  trustee,  be  displaced  (e),  [it  has  been  thought]  that  if  notice 

be  sent  to  all  the  trustees,  and  they  all  die,  a  second  incumbrancer, 
who  gives  notice  to  the  succeeding  trustees,  will  gain  priority, 
notice  properly  given  at  the  time  being  held  not  to  make  an 
absolute  title,  but  one  liable  to  be  defeated  by  an  alteration 
of  circumstances  (/) ;  [but  it  has  recently  been  decided  that  if 
notice  is  given  to  all  the  trustees,  the  priority  thus  gained  will 
not  be  lost  by  reason  of  subsequent  changes  in  the  trusteeship, 
and  that  the  assignee  who  has  given  such  notice  is  not,  for  the 
purpose  of  preserving  priority,  bound  to  renew  the  notice  on  any 
change  of  trustees  (g).     Nevertheless,  for  the  purpose  of  protection, 

(o)  Phipps  V.  Lovegrove,  16   L.   R.  [(e)  See  ante,  p.  910.] 

Eq.  80;  [and  see  Hallows  v.  Lloyd,  (/)  Phipps  v.  Lovegrove,  IGL.'R.'E^i. 

39  Ch.  D.  686,  ante,  p.  832].  80 ;   and  see  Me^ix  v.  Bell,  1  Hare, 

[(b)  Lloyds'  Bank  v.  Pearson,  (1901)  97  ;  but  see  Etty  v.  Bridges,  2  Y.  & 

ICh. 865;  iollowmg BrovmeY. Savage,  C.   C.  C.  492;    Broiune  v.  Savage,  4 

4  Drew.  635.]  Drew.   635  ;    Re  Durand's  Trusts,   8 

(c)  Browne  v.  Savage,  4  Drew.  635  ;  W.  K.  33. 

Willes  V.  Greenhill,  (No.  1),  29  Beav.  [(g)  Re  Wasdale,  (1899)  1  Ch.  163  ; 

376;  S.  C  (No.  2),   29   Beav.  391  ;  and  see  Freeman  v.  Laimj,  (1899)   2 

[Newman  v.-  Newman,  28  Ch.  D.  674].  Ch.   355,   358  ;    Re  Phillip's    Trusts, 

[(d)  Re  Lewer,   4   Ch.  D.   101 ;   5  (1903)  1  Ch.  183,  187.] 
Ch.  D.  (C.A.)  61.] 
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in  many  cases]  an  incumbrancer  would  do  well  not  only  to  give 

notice  to  all  the  trustees  in  the  first  instance,  but  to  watch  as 

well  as  he  can  the  changes  in  the  state  of  the  trust,  and  to  take 

care,  by  repeating  his  notice,  that  there  is  never  a  set  of  trustees 

of  whom  there  is  not  at  least  one  who  has  notice  of  his  charge. 

15.  Notice  of  an  equitable  incumbrance  ought  to  be  given  to 

the  trustees  as  early  as  possible,  but  if  delayed  for  any  length 

of  time,  it  will  be  equally  efficacious,  provided  no  notice  of  any 

other  charge  has  been  served  in  the  interval  {a).     Therefore,  if 

the   owner  of  an   equitable   interest,  who   has   given  no  notice 

to  the  trustees,  contract  for  the  sale  of  it,  the  purchaser  cannot 

object  to  the  title  on  the  ground  of  no  notice  having  been  given, 

unless  he  can  show  some  intermediate  incumbrance ;  but  it  is 

the  vendor's  duty,  by  pointing  out  who  have  been  the  trustees 

from  time  to  time,  to  furnish  full  means   to  the  purchaser  of 

inquiring  whether  or  no  any  such  charge  has  been  created  (h). 

Notice  to  a  person      16.  Notice  to  a  person  who  is  iwt  actual  trustee  at  the  time, 

a  trustee.  but  who  may  and  probably  will  become  such,  confers  no  right  to 

priority.     Thus,  where  A.  had  a  first  charge,  and  B.  the  second 

charge,  on  the  proceeds  to  arise   from  the  sale   of  an   officer's 

commission;    and   B.   first,   and   then   A.,   gave   notice   of  their 

respective  charges  to  the  army  agent  of  the  regiment;  but  both 

notices  preceded  the  time  when  the  army  agent  first  actually 

assumed  the  character  of  trustee;   it  was  held  that  A.  retained 

[Charge  on  com-   his  priority  (c).     [Where  an  officer  retires  under   the   Eegula- 
mission  of  officer    ^.  ,    ,,       1,  .    ,     ,,,h,,     , -,.     ^^  ^  ,,  i- 

in  army.]  tion  of  the  Forces  Act,  1871  (a),  the  amount  payable  on   nis 

retirement,  though  previously  lodged  with  the  army  agents  and 

entered  in  their  books  under  the  officer's  name,  cannot  be  affected 

by  notice  of  an  incumbrance   created  by  him  until   after  his 

retirement  is  gazetted  (e).     But  as  soon   as   the  retirement  is 

gazetted,  the  amount  lodged  becomes  the  money  of  the  retiring 

officer  in  the  hands  of  the  army  agents,  and  is  liable  to  set-off  in 

respect  of  any  moneys  owing  by  the  officer  to  the  army  agents  (/).] 


{a)  Meux  v.  Bell,  X  Hare,  86,  per 
Sir  J.  Wigram ;  Browne  v.  Savage, 
5  Jur.  N.S.  1020 ;  and  see  Stocks  v. 
Dohson,  4  De  G.  M.  &  G.  17. 

(6^  Hohson  v.  Bell,  2  Beav.  17. 

(c)  Addison  v.  Cox,  8  L.  R.  Ch. 
App.  76  ;  Buller  v.  Plunkett,  1  J.  &  H. 
441  ;  Webster  v.  Webster,  31  Beav. 
393  ;  Somerset  v.  Cox,  33  Beav.  634 ; 
[Eoxburglie  v.  Cox,  17  Ch.  D.  (O.A.) 
520  ;]  and  see  Calisher  v.  Forbes,  7  L. 
E.  Ch.  App.  109  ;  Yates  v.  Cox,  17  W. 
R.  20 ;  [Re  Dallas,  (1904)  2  Ch.  (C.A.) 


385,  where  a  like  principle  was  applied 
as  between  incumbrancers  on  the 
legacy  of  a  sole  executor  who  had 
renounced  probate,  priorities  being 
governed  by  the  dates  of  notice  to 
the  administrator ;  Be  Kinahan's 
Trusts,  (1907)  1  I.  R.  321]. 


[(d)  34  &  35  Vict.  c.  86.] 
[('■     "  "        " 


[(e)  Johnstone  v.  Cox,  16  Ch.  D. 
671  ;  19  Ch.  D.  (C.A.)  17.] 

[(/)  Boxburghe  v.  Cox,  17  Ch.  D. 
(O.A.)  520  ;  and  see  Webb  v.  Smith,  30 
Ch.  D.  (C.A.)  192.] 
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17.  These   cases  do   not   disturb   the   great  principle  that  an  Cases  as  to  such 
equitable  assignment  is  complete,  if  notice  be  given  to  the  person  l^^lfo^ t°om' 
by  whom  payment  of  the  assigned  debt  is  to  be  made,  whether  general  rule. 
that  person  be  himself  liable,  or  is  merely  charged  with  the  duty 

of  making  the  payment ;  and  it  is  not  material  whether  the  right 
to  receive  the  money  and  the  consequent  obligation  to  pay  is  at 
the  time  when  the  notice  is  given  absolute  or  conditional,  so  long 
as  the  person  who  receives  the  notice  is  himself  bound  by  some 
contract  or  obligation  at  the  time  when  notice  reaches  him  to 
receive  and  pay  over,  or  to  pay  over  if  he  has  previously  received, 
the  fund  out  of  which  the  debt  is  to  be  satisfied.  The  cases  on 
the  sales  of  commissions  turn  upon  the  fact  that  the  notice  was 
given  to  a  mere  possible  agent  before  he  was  an  actual  agent, — 
before  the  time  when  he  was  in  any  sense  liable  to  make  pay- 
ment, neither  being  himself  a  debtor,  nor  at  that  time  charged 
with  the  duty  of  paying  the  money  in  question  (a). 

18.  The  doctrine  of  priority  by  notice  applies  only  in  favour  Notice  as  between 
of  purchasers ;  for  as  between  two  volunteers  notice  is  not  necessary,  ^°  ""  °"^" 

but  gui  prior  est  tempore  potior  est  jure,  whether  the  first  assignee 
did  or  did  not  give  notice  (&). 

19.  Where  two  or  more  notices  are  served  simultaneously,  the  Siinultaneous 
incumbrances  rank  according  to  their  respective  dates  (c).  "°  ^°^^' 

[20.  In  considering  to  what  persons  notice  ought  to  be  given,  it  [To  whom  notice 
is  important  to  distinguish  between  notice  for  the  purpose  of  obtain-  ^  °^  ^  given,  j 
ing  priority,  and  notice  for  the  purpose  of  protecting  the  assignee's 
interest  in  the  property  assigned  {d).  Where  there  are  two  settle- 
ments, one  original  and  the  other  derivative,  and  the  subject 
matter  of  the  assignment  is  the  interest  of  a  cestui  que  trust  under 
the  derivative  settlement,  notice  for  the  purpose  of  obtaining 
priority  must  in  general  be  given  to  the  trustees  of  the  derivative 
settlement,  but  notice  to  the  trustees  of  the  original  settlement 
may  constitute  a  valuable  protection  which  ought  not  to  be  over- 
looked. Thus  in  Stephens  v.  Ch^een  (e),  there  was  a  fund  in  Court 
in  an  action  for  the  administration  of  a  testator's  estate ;  an 
interest  in  the  fund  devolved  on,  and  passed  under  the  will  of  a 

(a)  Addison  v.  Cox,  8  L.  E.  Oh.  App.      571  ;  19  Ch.  D.  (C.A.)  17]. 

79,  per  L.  C.  Selborne.  [(d)  It  is  also  to  be  distinguished 

(b)  Justice  V.  Wynne,  12  Ir.  Ch.  from  notice  for  the  purpose  of  pre- 
Rep.  289.  This  was  so  laid  down  by  venting  tacking  of  mortgages  ;  see 
L.  C.  Brady,  and  his  opinion  carries  Freeman  v.  Laing,  (1899)  2  Ch.  355  ; 
the  greater  weight  with  it,  as  at  the  Taylor  v.  London  and  County  Banking 
original  hearing  he  had  thought  other-  Co.,  (1901)  2  Ch.  (C.A.)  231,  259.] 
wise ;  see  S.  C,  10  Ir.  Ch.  Bep.  489.  [(e)  (1895)  2  Ch.  (C.A.)  148,  distin- 

(c)  Calisher  v.  Forbes,  7  L.  R.  Ch.  guishing   and    explaining   Bridge  v. 
App.  109  ;  [Johnstone  v.  Cox,  16  Ch.  D.  Beadon,  3  L.  R.  Eq.  664.] 

3  M 
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second  testator,  and  a  beneficiary  under  that  will  made  a  marriage 
settlement  of  his  share  in  the  fund,  and  then,  without  disclosing  the 
settlement,  assigned  such  share  by  way  of  mortgage ;  the  mortga- 
gees obtained  a  stop-order,  the  equivalent  of  notice  to  the  executor 
of  the  first  testator  {a),  but  gave  no  notice  to  the  executor  of  the 
second  testator ;  the  trustees  of  the  marriage  settlement  obtained 
a  subsequent  stop-order,  and  gave  notice  to  the  executor  of  the 
second  testator ;  and  it  was  held  that,  for  the  purpose  of  obtain- 
ing priority,  the  notice  to  the  executor  of  the  second  will  as  trustee 
for  the  assignor  was  the  effective  step,  and  that  the  trustees  of  the 
marriage  settlement  had  priority  over  the  mortgagees ;  but  it  was 
pointed  out  that  the  stop-order  obtained  by  the  mortgagees,  though 
ineffectual  to  give  priority,  was  a  very  valuable  protection  (J). 
And  in  Ward  v.  Dwicomhe  (c),  it  was  observed  that  if  the  rule  in 
Dearie  v.  Hall  (d)  had  never  been  invented,  it  would  still  have  been 
necessary  for  an  equitable  assignee,  for  his  own  protection,  to  give 
notice  to  the  legal  holders  of  the  fund  the  subject  of  the  assign- 
ment, and  that  a  solicitor  employed  in  such  a  transaction  would 
still  have  incurred  serious  liability  if  he  neglected  so  obvious  a 
precaution.]  The  notice,  written  or  unwritten  (e),  but  better 
written,  should  be  given  to  the  trustees  themselves ;  [and  notice  to 
the  solicitors  of  the  trustees  will  be  of  no  effect  unless  the  solicitors 
are  expressly  or  impliedly  authorised  to  receive  such  notices  (/)]. 
Where  notice  to  one  trustee  would  be  sufficient,  it  may  be 
given  to  one  who  is  not  the  acting  trustee,  the  law  recognising 
no  distinction  between  an  acting  and  a  passive  trustee  (g). 
"Where  the  trust  fund  consists  of  shares  in  a  company,  the  notice 
may  be  sent  to  the  secretary  (h);  but  notice  to  A.,  a  director, 
and  B.,  the  actuary,  was  in  one  case  considered  sufficient  (*); 
and,  in  another,  notice  to  A.,  one  of  the  directors,  and  B.,  an 
auditor  {j ) ;  and  in  another,  verbal  notice,  not  casually,  but  in  the 


(a.)  See  jpost,  p.  918.] 

(6)  S.  G.  p.  161,  per  Lindley,  L.  J.] 

■(c)  (1893)  A.  C.  369,  394,  per  Lord 
Macnagliten.] 

[(d)  3  Russ.  1,  see  ante,  p.  903.] 

(e)  Smith  v.  Smith,  2  Cr.  &  M. 
231  ;  Ex  parte  Garbis,  4  Deac.  &  Oh. 
357,  per  Sir  G.  Rose  ;  S.  G.,  1  Mont.  & 
Ayr.  695,  note,  per  eundem;  Browne 
V.'  Savage,  4  Drew.  640  ;  Be  Tichener, 
35  Beav.  317  ;  Re  Agra  Bank,  3  L. 
R.  Oh.  App.  555. 

[(/)  Saffron  Walden  Second  Benefit 
Building  Society  v.  Bayner,  14  Ch.  D. 
(C.  A.)  406  ;  Arden  v.  Arden,  29  Ch.  D. 
702  ;  and  see  Be  Durand's  Twists,  8 


W.  R.  33  ;]  Foster  v.  Blachstone,  1  M.  & 
K.  297,  306  ;  Bichards  v.  Gledstanes, 
3  Qiff.  298 ;  JVilks  v.  Greenhill  (No.  2), 
29  Beav.  392. 

(g)  Smith  v.  Smith,  2  Cr.  &  M.  233. 

(/i)  Ex  parte  Stright,  Mont.  502 ; 
and  see  Alletson  v.  Chichester,  10  L.  R. 
0.  P.  319. 

•  {i)  Ex  parte  Watkins,  1  Mont.  & 
Ayr.  689  ;  S.  G.,  4  Deac.  &  Ch.  87  ; 
but  see  Ex  paii,e  Hennessey,  1  Conn.  & 
Laws.  559. 

{j)  Ex  parte  Waithman,  4  Deac.  & 
Ch.  412  ;  but  Bee  Ex  parte  Hennessey, 
1  Conn.  &  Laws.  559, 
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way  of  business,  to  the  hoard  of  directors  (a).  [But  the  fact  that 
the  secretary  or  any  other  officer  of  the  company  had  casual 
knowledge  of  any  matter,  acquired  in  his  individual  capacity,  or 
as  secretary  or  officer  of  another  company,  and  not  whilst  engaged 
in  transacting  the  business  of  the  first  mentioned  company,  will  not 
affect  that  company  with  notice  of  it  (6).]  It  was  at  one  time  held  Partners,  &c. 
that,  as  notice  to  a  partner  was  notice  to  the  partnership,  if 
by  the  constitution  of  an  assurance  office  the  person  insuring 
became  a  partner,  the  assignment  of  a  policy  by  him  was  ipso 
facto  notice  of  it  to  the  society  (c) ;  but  this  was  going  very  far, 
as  it  was  the  assignor's  interest  to  suppress  the  assignment,  and 
the  point  has  since  been  ruled  the  other  way  (d).  The  negotiation  Solicitor, 
for  the  assignment  through  a  solicitor,  who  happens  to  be  °  '  ' 
the  local  agent  of  the  insurance  office,  is  not  notice  to  the 
office  (e).  Incidental  mention  of  the  charge  to  a  clerk  of  the 
company,  though  in  the  office  of  business,  will  not  be  constructive 
notice  to  the  company  itself  (/) ;  and  the  fact  that  the  solicitor 
to  the  trustees  was  a  creditor  under  an  insolvency,  and  must 
have  known  of  the  insolvency,  was  no  notice  of  it  to  the 
trustees  (g).  [And  in  general,  notice  through  an  agent  will  not 
be  imputed  where  the  circumstances  are  such  as  to  raise  a  con- 
clusive presumption  that  he  would  not  communicate  the  fact  to 
his  principal  (A).J 

21.  If  the  notice  be  by  parol  it  must  be  clear  and  distinct  (i),  Notice  must  be 
[and  sufficient  to  bring  to  the  mind  of  the  trustee  an  intelligent      ''• 
apprehension  of  the  nature  of  the  dealing  with  the  trust  property, 
so  that  he  may  regulate  his  conduct  by  it  in  the  execution  of 
the  trust  (/)]. 

(a)  Be  Agra  Bank,  3  L.  E.  Ch.  App.  16  ;  Ex  parte  Boulton,  1  De  G.  &  J. 

555  ;    and  see  Ex  parte  Bichardson,  175. 

Mont.  &  Ch.  43  ;  Alletson  v.  Chichester,  (e)   Be   Bussell's   Policy  Trusts,   15 

10  L.  E.  C.  P.  319.  L.  R.  Eq.  26. 

[(6)   Societe'  Generate   de   Paris    v.  (/)  Ex  parte  Carbis,  4  Deao.  &  Ch. 

Tramways  Union  Company,  14  Q.  B.  354 ;    S.   C,   1   Mont.    &   Ayr.   693, 

D.  (C.A.)  424  ;   Be  Hampshire  Land  note  (a). 

Company,  (1896)  2  Ch.  743  ;  Be  Fen-  (g)  Be  Brown's  Trust,  5  L.  E.  Eq. 

wick  Stobart  &  Co.,  (1902)  1  Ch.  507  ;  88. 

Be  David  Payne  <Sk  Co.,  (1904)  2  Ch.  [{h)  Cave  v.   Cave,  15  Ch.  D.  639, 

(C.A.)  608.]  644,  ^er  Fry,  J.    As  to  the  doctrine  of 

(c)    Duncan    v.    Gliamberlayne,    11  constructive  notice  generally,  see  Dart 

Sim.   126;   Ex  -parte  Base,  2  Mont.  V.  &  P.  6th  ed.,  pp.  969,  «<  seg. ;  Fisher 

D.  &  De  G.  131  ;   and  see  Ex  parte  on  Mortgage,  5th  ed.,  pp.  505,  et  sej.] 

Cooper,  lb.  1 ;  Be  Styan,  lb.  219,  and  (i)  Be  Tichener,  35  Beav.  317  ;  Be 

1  Ph.  105.  Brown's  Trust,  5  L.  E.  Eq.  88. 

{d)  Ex  parte  Hennessey,  1  Conn.  &  [(J)  Lloyd  v.  Banks,  3  L.  E.  Ch. 

Laws.   559  ;   Thompson  v.   Speirs,  13  App.  488, 490  ;  Saffron  Walden  Second 

Sim.  469  ;  Martin  v.  Sedgwick,  9  Beav.  Benefit  Building  Society  v.  Bayner,  14 

333;  and  see  Powte  v.  Page,  3  C.  B,  Ch.D.  (C.A.)  406,  where  it  was  pointed 
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Case  of  the  fund 
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22.  It  was  held  by  Lord  Eomilly,  M.E.,  that  the  notice  should 
be  given  by  or  on  behalf  of  the  assignee  himself,  and  that  notice 
to  a  trustee  proceeding  from  a  mere  stranger  would  be  insuf- 
ficient {a);  but  the  case  on  appeal  was  reversed  on  the  ground 
that  the  trustee  had  received  such  notice  as  he  would  or  should 
have  acted  upon  (b). 

23.  Where  the  trustee  himself  is  the  assignee  or  incumbrancer, 
the  transaction  necessarily  carries  notice  along  with  it,  and  no 
other  notice  is  necessary  (c).  So  in  the  case  of  a  Joint  Stock 
Bank,  the  lien  of  the  bank  under  the  deed  of  settlement  for  a 
debt  owing  from  one  of  its  members  does  not  require  any  further 
notice  than  that  which  the  bank,  the  only  trustee,  already 
possesses  from  the  relative  position  of  the  parties  (d). 

24.  The  notice,  if  it  go  into  details  at  all,  should  set  forth  the 
entire  amount  of  the  assignee's  claim,  for  it  has  been  held  that 
the  trustee  is  affected  by  notice  only  of  the  amount  stated  upon 
the  face  of  the  memorandum  served,  and  not  by  notice  of  all  the 
contents  of  the  instrument  to  which  the  memorandum  refers  (e). 
But  notice  of  a  charge  in  general  terms,  without  expressing  any 
amount  in  particular,  will  be  sufficient  (/) ;  and  if  there  be  no 
doubt  as  to  the  fund  intended,  a  mistake  in  the  description  will 
not  vitiate  the  notice  as  against  a  subsequent  purchaser,  but  the 
Court  will  not  extend  the  security  beyond  the  amount  of  the 
sum  mentioned  in  the  notice  as  intended  to  be  charged  (g) ;  [and 
the  notice  will  not  be  invalidated  by  an  error  in  an  immaterial 
point,  such  as  the  date  of  the  deed  of  which  notice  is  given  (h)]. 

25.  Where  the  fund  is  in  Court,  the  step  equivalent  to  notice 
to  the  trustees  of  a  fund  out  of  Court  is  the  obtaining  of  a  stop- 
order  to  restrain  the  transfer  of  the  fund,  and  as  between  two 
assignees  the  one  who  first  gets  a  stop-order  will  have  priority  (i) ; 


out  by  James,  L.J.,  that  the  cases  in 
which  it  has  been  held  that  notice 
to  a  person  acting  as  solicitor,  was 
sufficient  to  take  a  chose  in  action  out 
of  the  order  and  disposition  of  the 
assignor,  cannot  be  relied  on  for  the 
purpose  under  consideration,  which 
stands  upon  a  very  different  footing  ; 
and  see  Bence  v.  Shearman,  (1898)  2 
Ch.  (C.A.)  582.] 

{a)  Lloyd  v.  BanJcs,  4  L.  R.  Eq.  222  ; 
3  L.  R.  Ch.  App.  488. 

(6)  3  L.  R.  Ch.  App.  488  ;  [and  see 
Bateman  v.  Hunt,  (1904)  2  K.  B.  (C.A.) 
530,  where  Lloyd  v.  Banks  is  referred 
to  as  showing  that  no  limitations  as 
to  the  time  within  which  notice  is  to 
be  given,  or  the  person  by  whom  it 


is  to  be  given,  are  found  in  the  rules 
of  Courts  of  Equity]. 

(c)  aider  v.  Maclean,  3  Jur.  N.S. 
283  ;  Ex  parte  Smith,  4  Deac.  &  Ch. 
579  ;  Ex  parte  Smart,  2  Mont.  &  Ayr. 
60  ;  and  see  ante,  p.  911. 

(d)  Assignees  of  Dunne  v.  Hibernian 
Joint  Stock  Company,  2  Ir.  Rep.  Eq.  82. 

(e)  Be  Bright's  Trust,  21  Beav.  430. 
(/)  Be  Bright's  Trust,  21  Beav.  430, 

434. 

(g)  Woodhurn  v.  Grant,  22  Beav. 
483. 

[(h)  Whittingstall  v.  King,  46  L.  T. 
N.S.  520.] 

(i)  Greening  v.  Beckford,  5  Sim. 
195 ;  Swayne  v.  Swayne,  11  Beav. 
463  ;   Elder  v.  Maclean,  3  Jur.  N.S, 
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[though  the  other  may  have  given  prior  notice  to  the  trustees  of 
the  settlement  (a) ;  and]  though  the  first  stop-order  was  upon  the 
general  fund,  and  the  second  stop-order  was  the  first  upon  the 
share  when  carried  over  to  the  separate  account  of  the  debtor  and 
his  incumbrancers  (b) ;  [and  though  the  stop-order  shows  that  a 
life  interest  only  is  charged,  and  does  not  in  terms  refer  to  the 
dividends  (c) ;]  and  trustees  in  bankruptcy  who  claim  under  the 
order  and  disposition  clause  in  the  Bankruptcy  Act  will  lose  the 
benefit  of  the  transfer  to  them,  if  an  assignee  for  value  give  notice 
to  the  Court  of  his  incumbrance  before  any  notice  is  given  of  the 
assignment  under  the  bankruptcy  (d) ;  but  the  incumbrancer  who 
obtains  the  first  stop-order  will  not  prevail  over  an  incumbrancer 
who  gave  the  regular  notice  to  the  representative  of  the  trust 
before  the  money  was  paid  into  Court  (e) ;  nor  will  he  prevail  over 
a  prior  incumbrancer  of  whose  incumbrance  he  had  notice  at  the 
time  of  making  his  advance  (/) ;  but  notice  of  a  prior  incumbrance 
acquired  after  the  date  of  the  advance,  but  before  the  stop-order 
is  obtained,  will  not  prejudice  the  right  to  priority  (g). 

[But  where  part  of  the  trust  estate  was  in  Court  and  part  in 
the  hands  of  the  trustees,  and  a  mortgagee  gave  notice  to  the 
trustees,  but  did  not  obtain  a  stop-order,  and  a  subsequent  in- 
cumbrancer both  gave  notice  and  obtained  a  stop-order,  the 
fifst  mortgagee  had  priority  as  to  the  funds  in  the  hands  of 
the  trustees,  and  the  subsequent  mortgagee  had  priority  as  to 
the  fund  in  Court  (h).] 

283  ;   [Mack  v.  Postle,  (1894)  2  Ch.  A  notice  on  the  subject  for  use  in  his 

449  ;  Stephens  v.  Green,  (1895)  2  Ch.  lordship's    chambers    was    issued  in 

(C.A.)   148 ;    Montefiore   v.    Guedella,  which    it    was    intimated    that    an 

(1903)  2  Ch.  (C.A.)  26].  assignee  or  incumbrancer  of  a  life 

1(a)  Pinnock  v.  Bailey,  23  Ch.  D.  interest  is  entitled  to  notice  of  any 

497.]  dealing    with    the    capital    whether 

(6)  Lister  v.  Tidd,  4  L.  R.  Eq.  462  ;  for  change  of   investment  or  other- 

[but  where  a  fund,  having  been  carried  wise.] 

over  to  a  separate  account,  is  released  {d)  Stuart  v.  Cocherell,  8  L.  R.  Eq. 

from  the  general   questions  in  the  607  ;  and  see  ante,  p.  904. 
action,  a  stop-order  obtained  by  a  6ore(J  (e)   Livesey  v.   Harding,  23   Beav. 

fde  creditor  of  the  person  entitled  to  141  ;  Brearcliffv.  Dorrington,  4  De  G. 

the  fund  may  prevail  over  a  liability  &  Sm.  122  ;  [and  see  Re  Marquis  of 

of  such  person  to  the  estate  of  the  Anglesey,  (1903)  2  Ch.  727,  732,]  and 

testator ;   Ee  Eyton,  45  Cli.  D.  458  ;  in  Thomas  v.  Cross,  2  Dr.  &  Sm.  423, 

and  see  Edgar  v.  Plomley,  (1900)  A.C.  the    same    doctrine  was   applied  as 

(P.  C.)  431].  between  two  judgment  creditors. 

[(c)  Mack  V.  Postle,  ubi  sup.,  where  [(/)  Be  Holmes,  29  Ch.  D.  (C.A.) 

see  observations  of  Stirling,  J.,  as  to  786.] 

the  framing  of  stop-orders,  and  the  [(g)  Mutual  Life  Assurance  Society 

advisability  of  expressing  on  the  face  v.  Langley,  32  Ch.  D.  (C.A.)  460.] 
of  them  whether  capital  or  income  or  [(h)  Mutual  Life  Assurance  Society 

both  are  affected  ;  and  for  forms  of  v.  Langley,  26  Ch.  D.  686  ;  32  Ch.  D. 

orders  see  Seton,  6th  ed.  pp.  491,  et  seq.  (C.A.)  460,  470.] 
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Notice  to  trustee 
where  fund  in 
Court  and 
neither  assignee 
obtains  a  stop- 
order,  confers 
priority. 


Practice  where 
the  fund  is  in 
Court. 


26.  Even  after  the  money  has  been  paid  into  Court,  although 
the  legal  title  is  in  the  Paymaster-General  (a),  priority  may,  it  seems, 
be  gained  by  serving  notice  upon  the  trustees  (h) ;  thus,  if  an 
incumbrancer  gives  notice  to  the  trustees,  but  neglects  to  obtain  a 
stop-order,  he  will  still  take  precedence  of  a  prior  incumbrancer, 
who  has  neither  obtained  an  order  nor  given  notice,  or  who  had 
given  notice  to  only  one  of  several  trustees,  and  that  trustee  had 
died  before  the  time  of  the  second  incumbrance  (c).  It  is  true 
the  second  incumbrancer  did  not  adopt  every  precaution,  but  he 
resorted  to  one  which  the  prior  incumbrancer  neglected  to  the 
detriment  of  the  second  incumbrancer,  while  the  first  assignee 
either  sent  no  notice,  or  one  which,  by  the  death  of  the  trustee 
before  the  time  of  the  second  incumbrance,  had  become  equivalent 
to  no  notice  (d). 

27.  If  the  trust  fund  be  in  Court,  the  following  course  should 
be  adopted.  The  intended  assignee  should  inquire  at  the  Pay- 
master-General's and  search  at  the  Eegistrar's  offices  whether 
any  stop-order  has  been  made  to  restrain  the  transfer  of 
the  fund,  and  also  inquire  of  the  trustees  whether  notice 
has  been  given  of  any  prior  incumbrance;  and,  on  the  com- 
pletion of  his  own  assignment,  he  should  give  notice  to  the 
trustees  personally,  and  obtain  a  stop-order  himself,  and 
leave  it  at  the  Paymaster-General's  ofl&ce  to  be  noted  in  the 
Paymaster's  books  («).  The  inquiry  at  the  Paymaster-General's  or 
search  at  the  Eegistrar's  offices  is  merely  for  the  purchaser's 
greater  satisfaction,  and  makes  no  part  of  his  own  title,  for 
neither  the  Paymaster-General  nor  any  ofiBcial  of  the  Court  is  the 
trustee,  but  the  Court  is  the  trustee,  [and  the  object  of  obtaining 
the  stop-order  is  to  give  effectual  notice  to  the  Court  (/)].  The 
stop-order  is  the  effective  step,  and  whether  or  not  previous 
inquiry  or  search  was  made  at  the  offices  is  immaterial  (cf). 


(a)  Thorndike  v.  Hunt,  3  De  G.  & 
J.  563. 

(6)  Thompson  v.  Tomkins,  2  Dr.  & 
Sni.  8 ;  Matthews  v.  Gabh,  15  Sim. 
51  ;  Warburton  v.  Hill,  Kay,  477  ; 
Bartlett  v.  BartUtt,  1  De  G.  &  J.  127  ; 
[but  see  Mutual  Life  Assurance  Society 
V.  Langley,  32  Ch.  D.  (C.A.)  460y  Mack 
V.  Postle,  (1894)  2  Ch.  449;  Seton,  6th 
ed.  p.  498]. 

[(c)  But  as  to  this,  see  ante,  p.  910, 
note  (e)J 

(d)  Timson  v.  Bamshottom,  MS. ; 
S.  C,  2  Keen,  35,  pp.  49  and  50; 
Matthews  v.    Oabb,  15  Sim.    51  ;   [Be 


Hall,  7  L.  E.  Ir.  180  ;  Be  Phillip's 
Trusts,  (1903)  1  Ch.  183]. 

[(e)  The  Registrar  will  pass  and 
enter  the  order,  but  it  is  the  duty  of 
the  assignee  to  leave  it  with  the  Pay- 
master ;  and  generally  as  to  the 
practice  respecting  stop-orders,  see 
Eules  of  the  Supreme  Court,  Ord. 
XLVL,  Rules  12  &  13  ;  and  Seton  on 
Judgments,  6th  ed.,  Chap.  XXVIII. 
s.  3.] 

[(/)  Mack  V.  Postle,  (1894)  2  Ch. 
449.1 

((/)  See  Warburton  v.  Hill,  Kay, 
478. 
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28.  It  may  happen  that  at  the  time  of  the  incumbrance  there  Case  where  there 
is  no  representative  of  the  trust  on  whom  notice  can  be  served,  ^^  °°  ^^^  ^^' 

as  if  A.  be  trustee  of  stock  for  B.,  and  A.  dies  intestate,  or  his 
executor  declines  to  act.  In  such  a  case  it  has  been  held  that 
an  incumbrancer  gains  priority  by  taking  all  the  precautions 
that  under  the  circumstances  are  practicable,  as  if  he  serves  a 
[notice  in  lieu  of]  distringas  on  the  bank  (a)  where  the  stock  is 
standing  (h). 

29.  A  purchaser  who  gives  notice,  or  obtains  a  stop-order,  can  Purchaser  with 
gain  no  priority  over  an   incumbrance   of   which   he   has  notice  ^°  ^'^^' 
himself  at  the  time  of  his  own  purchase  (c). 

30.  By  36  &  37  Vict.  c.  66,  sect.  25,  sub-sect.  6,  any  absolute  Judicature  Act, 

1873  s   25 
assignment  of  any  debt  or  legal  chose  in  action  by  writing  under  g^i^.g,  g.    ' 

the  hand  of  the  assignor  (not  purporting  to  be  by  way  of  charge 

only)  (d),  upon   express  notice  in   writing  being  given   to   the 

legal  holder  of  the  chose  in  action,  is  to  be  effectual  in  law  to 

pass  the  legal  right  from  the  date  of  such  notice,  but  subject  to 

all  the  equities  which  would  have  been  entitled  to  priority  had 

the  Act  not  passed. 

[An    assignment    may    be     absolute    within    this    enactment 

although  a  trust  is  thereby  created,  in  respect  of  the  proceeds 

of   the   debt  or   chose   in   action,   in   favour   of   the   assignor,   as 

in  the  case  of  a  deed   by   creditors  assigning  their  debts  to   a 

person  who  is  to  sue  to  recover  the  debts  and  pay  the  creditors 

proportionately  out  of  the  money  recovered  (e). 

31.  The  notice  of  assignment  of  a  policy  of  assurance  which  [Policy  of 
is  required  to  be  given  by  the  Policies  of  Assurance  Act,  1867  '^^^"'^"''^■J 
(30   &   31  Vict.  c.  144),  to   enable   the  assignee  to  sue,  is  not 
requisite   to    complete    the  title   of   the   assignee   as    against   a 

[(a)  Or  company.     See  post,  Chap.  (1899)  2  Q.  B.  613 ;  Hughes  v.  Pump 

XXXIII.  s.  1.]  House   Hotel    Co.,    (1902)    2    K.    B. 

(6)  Etty  V.  Bridges,  2  Y.  &  C.  G.  C.  190;  and  see  Bateman  v.  ifttref,  (1904) 

486.     [See  as  to  the  notice  which  has  2  K.  B.  (C.A.)  530,  538  (intimating 

been  substituted  in  the  place  of  the  that  the  statute  does  not  prescribe 

writofdistringaSjEulesoftheSupreme  any  limit  of  time  within  which  the 

Court,  Ord.  XLVI.,  Rules  2,  et  seq.y  notice  must  be  given,  nor  lay  down 

and  ^ost.  Chap.  XXXIII.  s.  1.]  that  the  notice  must  be  given  by  any 

(c)   Warhurton  v.  Hill,  Kay,  470  ;  particular  person).     Part  of  a  debt  is 

Re  Holmes,  29  Ch.  D.  (C.A.)  786.  not  assignable   within   the   statute  : 

[{d)    As   to   the  meaning   of    the  Bowles  v.  Baker,  (1910)  W.N.  24  (per 

words    "  absolute    assignment "    and  Bray,  J.,  affirmed  in  C. A.),  not  follow- 

"not  purporting  to   be  by   way   of  ing  Shipper  v.   Holloway,   (1909)   79 

charge  only,"  see  National  Provincial  L.  J.  K.  B.  91.] 
Banhv.  Harle,  6  Q.  B.  D.  626  ;  Burlin-  [(e)  Comfort  v.  Belts,  (1891)  1  Q.  B. 

son  V.  Hall,  12  Q.  B.  D.  347  ;  Tancred  (C.A.)  737  ;    Weisener  v.  liackow,  76 

V.  Delagoa  Bay  Go.,  23  Q-.  B.  D.  239  ;  L.  T.  N.S.  448  (C.A.) ;  Fitaroy  v.  Cave, 

Mercantile  Bank  of  London  v.  Evans,  (1905)  2  K.  B.  (C.A.)  364.] 
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subsequent  assignee;  and  accordingly  a  second  incumbrancer 
who  advanced  his  money  with  notice  of  a  prior  incumbrance, 
does  not,  by  giving  the  statutory  notice,  gain  priority  over  the 
prior  incumbrancer  who  has  neglected  to  give  the  notice  (a).] 

General  rule.  Foibrthly.  Of  the  rule  Qwi  prior  est  tempore  potior  est  jure. 

1.  "The  rule,"  observed  V.  C.  Kindersley  (&),  "is  sometimes 
expressed  in  this  form : — '  As  between  persons  having  only 
equitable  interests,  qui  prior  est  tempore  potior  est  jure.'  This  is 
an  incorrect  statement  of  it; -for  not  only  is  it  not  universally 
true,  as  between  persons  having  only  equitable  interests,  but  it 
is  not  universally  true  even  where  their  equitable  interests  are 
of  precisely  the  same  nature,  and  in  that  respect  precisely  equal, 
as  in  the  common  case  of  two  successive  assignments  for  valuable 
consideration  of  a  reversionary  interest  in  stock  standing  in  the 
names  of  trustees,  where  the  second  assignee  has  given  notice, 
and  the  first  has  omitted  it.  Another  form  of  stating  the  rule 
is  this : — '  As  between  persons  having  only  equitable  interests, 
if  their  equities  are  equal,  qui  prior  est  tempore  potior  est  jure.' 
But  even  this  enunciation  of  the  rule  (when  accurately  con- 
sidered) seems  to  involve  a  contradiction.  For  when  we  talk  of 
two  persons  having  equal  or  unequal  equities,  in  what  sense  do 
we  use  the  word  '  equity '  ?  For  example,  when  we  say  that 
A.  has  a  better  equity  than  B.,  it  means  only  that,  according  to 
those  principles  of  right  and  justice  which  a  Court  of  Equity 
recognises  and  acts  upon,  it  will  prefer  A.  to  B.  and  will  inter- 
fere to  enforce  the  rights  of  A.  as  against  B.  And  therefore  it 
is  impossible  (strictly  speaking)  that  two  persons  should  have 
equal  equities,  except  in  a  case  in  which  the  Court  of  Equity 
would  altogether  refuse  to  lend  its  assistance  to  either  party  as 
against  the  other.  To  lay  down  the  rule,  therefore,  with  perfect 
accuracy,  I  think  it  should  be  stated  in  some  such  form  as 
this : — '  As  between  persons  having  only  equitable  interests,  if 
their  equities  are  in  all  other  respects  equal  (c),  priority  of 
time  gives  the  better  equity ;  or  qui  prior  est  tempore  votiw 
est  jicre.' "  "  Questions  of  priority  between  equitable  incum- 
brancers," said  L.  J.  Turner,  "are  in  general  governed  by  the 
rule  qui  prior  est  tempore  potior  est  jure.  The  rule,  as  I  con- 
ceive is  founded  on  this  principle,  that  the  creation  or  declaration 
of  a  trust  vests  an  estate  in   the   person  in  whose  favour   the 

[(a)  Neioman  v.  Newman,  28  Ch.  D.  [(c)  As  to  "  equal  equities,"  see  Re 

674  ;  and  see  Be  King,  14  Oh.  D.  179,]      Ffrench's  Estate,  21  L.  E.  Ir.  283,  332  ; 
(6)  Bice  V.  Bice,  2  Drew.  77.  Be  Sloane,  (1895)  1  I.  R.  146.] 
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trust  is  created  or  declared.  Where,  therefore,  it  is  sought  to 
postpone  an  equitable  title  created  by  declaration  of  trust,  there 
is  an  estate  or  interest  to  be  displaced.  No  doubt  there  may  be 
cases  so  strong  as  to  justify  this  being  done,  but  there  can  be  as 
little  doubt  that  a  strong  case  must  be  required  to  justify  it "  (a). 

2.  For  ascertaining  priorities,  the  Court  directs  its  attention  All  circumstances 
to  the  nature  and  condition  of  the  conflicting  equitable  interests,  °   ^  '^°"^'  ^^^  ' 
the  circumstances  and  manner  of  their  acquisition,  and  the  whole 

conduct  of  the  respective  parties  :  in  short,  all  the  circumstances  of 
the  case  (6).     The  following  instances  will  suffice  for  illustration. 

3.  A  vendor  has  an  equitable  lien  for  his  purchase  money  ;  but  [Receipt  by 
if  he  deliver  the  deed  of  conveyance  with  a  receipt  for  the  pur-  ^"^ 
chase  money  indorsed  and  signed,  [or  with  a  receipt  in  the  body  of 

the  deed  within  sect.  55  of  the  Conveyancing  and  Law  of  Property 
Act,  1881  (c),]  and  the  purchaser  then  makes  an  equitable  mortgage 
of  the  property  by  deposit,  the  equity  of  the  mortgagee,  who  was 
deceived  by  the  deed,  is  better  than  that  of  the  vendor,  who  was 
careless  enough  to  sign  the  receipt  without  payment  of  the 
money  (d).  But  if  the  mortgagee  have  notice  of  the  lien,  he  of 
course  cannot  complain,  and  is  bound  by  it  (e).  [Where  the  vendor 
signing  the  receipt  in  full  is  a  trustee,  the  estoppel  against  him 
does  not  extend  to  his  cestuis  que  trust  (not  being  parties  to  the 
transaction),  and  their  prior  equity  will  prevail  over  that  of  a 
subsequent  innocent  purchaser  for  value  (/). 

And  the  same  principle  applies  as  between  a  mortgagor  who  [Receipt  signed 
has  signed  a  receipt  in  full  for  the  mortgage  money,  part  of  which  ^  ^°^  g*gor-J 
remains  unpaid,  and  a  transferee  of  the  mortgage  who  has  taken 
his  transfer  on  the  faith  of  the  receipt  in  full,  and  without  notice 
that  part  of  the  mortgage  money  had  not  been  paid  (</). 

And  where  a  blank  transfer  of  shares,  unaccompanied  by  the 
certificate,  was  deposited  with  a  bank,  who  allowed  the  certificate 

(a)  Cory  v.  Eyre,  1  De  G.  J.  &  S.  v.  Shropshire   Union  Canal  Company, 

167  ;    [Be   Vernon  Ewens  S   Co.,  32  8  L.  E.  Q.  B.  420  ;  7  L.  R.  H.  L.  496  ; 

Ch.  D.  165  ;   33  Ch.  D.  (C.A.)  402  ;  [Lloyd's  Bank  v.  Bullock,  (1896)  2  Ch. 

Taylor  v.  Bussell,  (1891)  1  Ch.  (C.A.)  192  ;  King  v.  Smithi  (1900)  2  Ch.  425]. 

8,  15  ;  (1892)  A.C.  244,  253,  255,  259  ;  (e)  Mackreth  v.  Symmons,  15  Ves. 

London  and  County  Bank  v.  Goddard,  349. 

(1897)  1  Ch.  642].  [(f)  Capell  v.  Winter,  (1907)  2  Ch. 

(6)  Rice  V.  Rice,  2  Drew.  78,  per  V.  C.  376.] 

Kindersley ;  [National  Provincial  Bank  [(g)  Bickerton  v.  Walker,  31  Ch.  D. 

of  Englandv.  Jackson,  33  Ch.  D.  (C.A.)  (C.A.)  154  ;  and  see  Bateman  v.  Hunt, 

1  ;    and    see    Farrand    v.     Yorkshire  (1904)  2  K.  B.  (C.A.)  530  ;  Berwick  & 

Banking  Co.,  40  Ch.  D.  182].  Co.  v.  Price,  (1905)  1   Ch.  632,  post, 


(c)  44  &  45  Vict.  c.  41.]  p.  924  ;  Powell  v.  Browne,  (1907)  W.N. 

'd)  Rice  V.  Rice,  2  Drew.  73  ;   West      (C.A.)  228.] 


V.  Jones,  1  Sim.  N.S.  205  ;  The  Queen 
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Possession  of 
title-deeds. 


to  remain  outstanding,  and  thereby  enabled  the  mortgagor  to 
obtain  the  certificate  and  effect  a  subsequent  charge  by  deposit  of 
blank  transfer  accompanied  by  the  certificate,  it  was  held  in 
Ireland  that  as  the  bank  by  their  negligence  had  allowed  the 
mortgagor  to  represent  himself  as  the  owner,  they  had  lost 
priority  (a).] 

4.  The  possession  of  the  title-deeds  is  a  circumstance  which 
may  give  the  holder  a  better  equity,  provided  they  have  come 
into  his  possession  from  want  of  due  activity  on  the  part  of  the 
prior  incumbrancer,  or  through  some  neglect  or  default  of  such 
incumbrancer  (&).  But  the  onus  lies  on  the  holder  to  establish 
a  case  of  blameable  conduct  against  the  first  incumbrancer  (c); 
and  the  second  incumbrancer  gains  no  priority  if  the  deeds  get 
into  his  hands  by  an  accident,  or  by  the  misconduct  of  a 
stranger  {d),  or  the  wrongful  act  of  the  solicitor  of  the  first 
incumbrancer  (e),  for  it  is  not  the  doctrine  of  the  Court  that  in 
the  case  of  mere  equitable  interests  priority  can  be  obtained 
through  the  medium  of  a  breach  of  trust  or  duty  (/).  [And  an 
equitable  incumbrancer,  by  getting  possession  of  the  title-deeds 


[(a)  Kelly  v.  Munster  and  Leinster 
Bank,  29  L.  B.  Ir.  19  ;  and  where  an 
agent  of  a  company  is  entrusted  with 
a  certificate  of  debenture  stock,  it  will 
be  assumed  in  favour  of  a  purchaser 
or  mortgagee  that  such  agent  had  full 
authority  to  deal  with  it ;  Robinson 
V.  Montgomeryshire  Brewery  Go.,  (1896) 
2  Ch.  841.] 

(6)  Layard  v.  Mmcd,  4  L.  E.  Eq. 
397  ;  see  Bice  v.  Bice,  2  Drew.  80  ; 
Waldron  v.  Sloper,  1  Drew.  200 ;  Berry- 
Herrick  v.  Attwood,  25  Beav.  205  ;  2 
De  G.  &  J.  21  ;  Pease  v.  Jackson,  3 
L.  E.  Ch.  App.  576  ;  Briggs  v.  Jones, 
10  L.  E.  Eq.  92  ;  Be  Bussell  Boad 
Burchase-moneys,  12  L.  E.  Eq.  78 ; 
[Glark  V.  Balmer,  21  Ch.  D.  124  ;  Be 
Lambert's  Estate,  11  L.  E.  Ir.  534 ; 
13  L.  E.  Ir.  234 ;  Lloyd's  Banking 
Company  v.  Jones,  29  Ch.  D.  221  ;] 
and  see  Batcliffe  v.  Barnard,  6  L.  E. 
Ch.  App.  652  ;  [Spencer  v.  Clarke,  9 
Ch.  D.  137  ;  Farrand  v.  Yorkshire 
Banking  Company,  40  Ch.  D.  182  ; 
Taylor  v.  Bussell,  (1691)  1  Ch.  8,  19  ; 
(1892)  A.  C.  244  ;  Taylor  v.  London 
and  County  Banking  Co.,  (1901)  2  Ch. 
(C.A.)231  ;  Bivimerv.  JVebster,  {1902) 
2  Ch.  163]. 

(c)  Allen  V.  Knight,  5  Hare,  272  ; 
11  Jur.  527  ;  Dixon  v.  Muckleston,  8 
L.  B.  Ch.  App.  155  ;  [Union  Bank  of 


London  v.  Kent,  39  Ch.  D.  238  ;  Brovm 
V.  Stedman,  44  W.  E.  458 ;  Be  Ingham, 
(1893)  1  Ch.  352,  where  Stirling,  J., 
said  that  the  authorities  are  adverse 
in  principle  to  interference  against 
the  legal  title,  except  where  the 
owner  himself,  or  some  predecessor  of 
his  in  title,  has  personally  either  been 
guilty  of  misconduct,  or  conferred  "an 
apparent  authority  to  deal  with  the 
property  as  if  it  were  unincumbered" ; 
and  see  Be  Gastell  &  Brown,  (1898)  1 
Ch.  315,  where  it  was  held  that 
persons  entitled  to  a  mere  equitable 
charge  on  the  property  of  a  company 
by  way  of  floating  security,  if  they 
allow  the  title  -  deeds  to  remain  in 
the  custody  of  the  company,  will  be 
postponed  to  subsequent  equitable 
mortgagees  by  deposit  of  title-deeds 
without  notice  of  the  charge  ;  and 
see  Re  Valletort  Steam  Laundry  Com-  ' 
pany,  (1903)  2  Ch.  654]. 

(d)  Bice  V.  Rice,  2  Drew.  83. 

(e)  Gory  v.  Eyre,  1  De  G.  J.  &  S. 
149;  [Bradley  v.  Riches,  9  Ch.  D. 
189  ;  Re  Vernon  Ewens  dh  Co.,  32 
Ch.  D.  165  ;  33  Ch.  D.  (O.A.)  402]. 

(/)  Gory  V.  Eyre,  1  De  G.  J.  &  S. 
170;  [ReVernon Ewens (£;Go.,32Ch..'D. 
165  ;  33  Ch.  D.  (C.A.)  402  ;  Taylor  v. 
Russell,  (1891)  1  Ch.  (C.A.)  8  ;  (1892) 
A.C.  244  ;  and  see  Harpham  v.  Shack- 
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without  any  default  on  the  part  of  a  person  who  has  previously 
contracted  to  purchase  the  property,  does  not  gain  priority  over 
him,  but  takes  subject  to  his  contract  (a). 

Where  trustees  having  the  legal  estate  are  guilty  of  negligence  [Negligence 
in  respect  of  title-deeds,  they  may  be  postponed ;  thus  where,  by  °g  to"title'- 
a  marriage  settlement,  land  of  the  husband's  was  settled  on  trusts  deeds.] 
for  husband  and  wife  successively  for  life,  and  the  solicitors  who 
acted  for  all  parties  were  in  possession  of  a  bundle  of  title-deeds, 
but  were  unaware  that  the  settlor  still  retained  the  conveyance 
of  the  land  to  him,  and  he  affected  to  mortgage  it  to  an  innocent 
mortgagee   to  whom   he  handed  the  deed,  it  was  held  that  the 
trustees,  being  guilty  of  negligence,  must  be  postponed,  and  that 
the  wife,  under  the  circumstances,  was  in  no  better  position  than 
the  trustees  (&). 

The  whole  question  as  to  the  conduct  in  relation  to  the  title-  [What  conduct 
deeds  on  the  part  of  a  mortgagee  who  has  the  legal  estate,  which  ^^j]!  postpone 
is  sufficient  to  postpone  such  mortgagee  to  a  subsequent  equitable  mortgagee.] 
mortgagee  who  has  obtained  the   title-deeds  without  knowledge 
of  the  legal  mortgage,  was  fully  discussed  by  the  Court  of  Appeal 
in    the   case   of   Northern    Counties   of   England  Fire  Insurance 
Company  v.   Whipp  (c) ;  in  which  the  Court,  after  reviewing  and 
classifying  the  earlier  cases,  arrived  at  the  following  conclusions  : — 

"  (1)  That  the  Court  will  postpone  the  prior  legal  estate  to  a 
subsequent  equitable  estate — (a),  where  the  owner  of  the  legal 
estate  has  assisted  in  or  connived  at  the  fraud  which  has  led  to 
the  creation  of  a  subsequent  equitable  estate,  without  notice  of 
the  prior  legal  estate;  of  which  assistance  or  connivance,  the 
omission  to  use  ordinary  care  in  inquiry  after  or  keeping  title- 
deeds  may  be,  and  in  some  cases  has  been,  held  to  be  sufficient 
evidence,  where  such  conduct  cannot  be  otherwise  explained  ;  (b), 
where  the  owner  of  the  legal  estate  has  constituted  the  mortgagor 
his  agent,  with  authority  to  raise  money,  and  the  estate  thus 
created  has,  by  the  fraud  or  misconduct  of  the  agent,  been  repre- 
sented as  being  the  iirst  estate. 

"  But  (2)  that  the  Court  will  not  postpone  the  prior  legal  estate 
to  the  subsequent  equitable  estate  on  the  ground  of  any  mere 
carelessness  or  want  of  prudence  on  the  part  of  the  legal  owner  "  {d). 

;oci,19Ch.D.(C.A.)207].  Butsee37i«  104.] 

Queen  v.  Shropshire  Union  Canal  Com-  [(c)  26  Ch.  D.  (O.A.)  482,  491,  per 

pany,  8  L.  R.  Q.  B.  420  ;  7  L.  R.  H.  L.  Cotton,  Bowen,  and  Fry,  L.JJ.] 

496  ;  [Bradley  v.  Riches,  9  Ch.  D.  189].  Ud)  S.  G.  at  p.   494.     The  whole 

[(a)  Flinn  v.  Fountain,  58  L.  J.  Ch.  judgmentdeservescareful perusal;  and 

389.]  see  Lloyd's  Banking  Company  v.  Jones, 

[(6)  Walker  v.  Linom,  (1907)  2  Ch.  29  Ch.  D.  221  ;  Manners  v.  Mew,  29 
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[Where  prior  In  a  recent  case  it  was  held  by  Kay,  J.,  that  this  principle  applies 
only,  qucere.']  ^  equally  whether  the  prior  estate  is  legal  or  equitable,  and  that  in 
the  case  of  innocent  persons  taking  equitable  mortgages  from  a 
fraudulent  mortgagor,  the  negligence  required  to  induce  the  Court 
to  postpone  the  prior  incumbrancer  must  be  gross,  i.e.  so  great  as 
to  make  him  responsible  for  the  fraud  committed  on  the 
subsequent  incumbrancer  (a),  but  in  the  same  case  in  the  House 
of  Lords  this  proposition  was  doubted  by  Lord  Macnaghten  (h)  ;  and 
a  similar  doubt  has  been  expressed  in  the  Court  of  Appeal  (c). 
[Postpouement  of     As  between  an  equitable  mortgagee   and  a  subsequent  legal 

legal  purchaser  ,  „  ,  .,  ..-,,,1,  i 

to  prior  equitable  purchaser  tor  Value  without  notice,  in  order  that  the  latter  may  be 


mortgagee.  ] 


[Constructive 
notice  of 
sub-mortgage.] 


[Title  of  cestui 
que  trust  prevails 
in  absence  of 
negligence.] 


postponed  it  is  not  necessary  to  show  that  he  has  been  guilty  of 
fraud,  or  of  negligence  amounting  to  fraud ;  it  is  sufficient  that  he 
has  been  guilty  of  negligence  so  gross  as  to  render  it  unjust  to 
deprive  the  prior  mortgagee  of  his  security,  as  for  example,  by 
omitting  to  obtain  the  title-deeds  and  resting  satisfied  with  the 
mere  statement  of  the  vendor  that  they  were  in  his  possession,  but 
would  not  be  delivered  up  because  they  related  also  to  other 
property  {d). 

A  purchaser  who,  without  requiring  delivery  or  production  of 
title-deeds,  takes  a  title  from  a  mortgagee  who  has  deposited  the 
deeds  by  way  of  sub-mortgage,  is  affected  with  constructive  notice 
of  the  sub-mortgage;  the  legal  estate  in  the  purchaser's  hands 
is  subject  to  the  equitable  incumbrance,  and  the  notice  raises  a 
'  trust  to  the  extent  of  the  sub-mortgage.  It  is  immaterial  whether 
the  purchaser  employs  a  solicitor  or  not,  and  whether  the  solicitor, 
if  one  is  employed,  informs  the  purchaser  of  the  sub-mortgage 
or  not  (e). 

5.  If  a  trustee  in  whose  name  shares  in  a  company  are  standing 
borrows  money  for  his  own  purposes  and  deposits  the  certificates 
as  a  security  for  his  debts,  the  equitable  title  of  the  mortgagee 
will  not,  in  the  absence  of  negligence  on  the  part  of  the  cestui 
que  trust,  prevail  against  the  prior  equitable  title  of  the  cestid 
que  trust  (/).  And  a  cestui  que  trust  is  entitled  to  place  reliance 
upon  his  trustee,  and  is  not  guilty  of  negligence  if,  in  the  absence 


Ch.  D.  725  ;  and  as  to  the  case  of  a 
floating  security,  see  ante,  p.  922, 
note  (c).] 

[(a)  Taylor  v.  Russell,  (1891)  1  Ch. 
8  ;  reversed  by  C.  A.  ibid.,  but  on 
other  grounds.] 

[(6)  Taylor  v.  Russell,  (1892)  A.  C. 
244,  262,  and  see  Farrand  v.  Yorlcshire 
Banking  Company,  40  Ch.  D.  182.] 


[(c)  Taylor  v.  London  and  County 
SareA;m5f(7o.,(1901)2Ch.(C.A.)231,26O.] 

[(d)  Oliver  v.  Hinton,  (1899)  2  Ch. 
(C.A.)  264.] 

f(e)  Berwick  <&  Co.  v.  Price,  (1905) 
!h.  632.] 

[(/)  Sli/ropshire  Union  Railways  and 
Canal  Company  v.  The  Queen,  7  L.  R. 
H.  L.  496.]        ' 
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of  anything  to  raise  suspicion,  he  omit  to  inquire  whether  a 
fraud  has  been  committed  upon  him  by  the  trustee  (a) ;  and  as 
"  any  person  is  entitled  to  vest  property  in  another  as  trustee 
for  himself,  and  to  leave  the  title-deeds  in  the  hands  of  the 
trustee"  (6),  where  the  purchaser  of  an  equity  of  redemption 
for  his  own  convenience  took  the  assignment  in  the  name  of  a 
confidential  clerk,  ostensibly  as  absolute  owner,  but  in  fact  as 
trustee,  and  allowed  the  assignment  to  remain  in  his  custody, 
and  the  clerk  availed  himself  of  possession  of  the  deed  to  effect 
an  equitable  charge,  it  was  held  that  there  was  no  such  negligence 
as  would  deprive  the  cestui  qice  trust  of  his  prior  equitable  title  (c)  ; 
and  so  where  the  owners  of  shares  in  a  ship  allowed  them  to 
remain  on  the  register  in  the  name  of  a  trustee  as  legal  owner, 
they  could  not  be  held  liable,  on  the  ground  of  implied  authority, 
to  a  charge  wrongfully  effected  by  a  son  of  the  trustee,  acting 
as  his  business  manager  (d).  These  decisions  are  not  applicable 
to  cases  governed  by  the  principles  of  agency,  and  not  of  trustee- 
ship, as  where,  for  example,  the  owner  of  property  gives  all  the 
indicia  of  title  to  another  person  with  the  intention  that  he  should 
deal  with  the  property,  for  then  any  limit  which  the  owner  has 
imposed  on  his  agent's  dealing  cannot  be  enforced  against  an 
innocent  purchaser  or  mortgagee  from  the  agent  (e). 

6.  Where   trust   funds   were   invested   in   the   names   of   two  [Lien  of  banking 
trustees  in  the  shares  of  a  bank,  the  articles  of  which  provided  shares^'''  °" 
that  the  bank  should  have  a  paramount  charge  on  the  shares 

held  by  more  persons  than  one  in  respect  of  all  moneys  owing 
to  the  bank  from  all  or  any  of  the  holders  thereof,  alone  or 
jointly  with  any  other  person,  it  was  held  that  the  bank  had  a 
lien  on  the  shares  for  a  debt  owing  by  a  firm  in  which  one  of 
the  trustees  was  a  partner,  which  must  prevail  over  the  title 
of  the  cestuis  que  trust  (/).] 

7.  A  party,  having  a  secret  equity,  who  stands  by  and  permits  Secret  equity, 
the  apparent  owner  to  deal  with  others,  as  if  he  were  the  absolute 

[(a)  lb.  ;  Re  Vernon  Ewens  <h  Co.,  [(rf)  Bwrgis  v.  Gonstantine,  (1908)  2 

32  Ch.  D.  164 ;  33  Ch.  D.  (C.A.)  402  ;  K.  B.  (C. A.)  484.] 
and  see  Hartopp  v.  Huskisson,  55  L.  T.  [(e)  Bimmer  v.    Webster,   (1902)   2 

N.S.  773  ;  ReRichards,  45  Ch.  D.  589  ;  Ch.  163,  174.] 

Taylor  v.  London  and  County  Banking  [(/)  New  Londonand  Brazilian  Bank 

Co.,  (1901)  2  Ch.  (C.A.)  231.]  v.  Brocklebank,  21  Ch.  D.  (C.A.)  302  ; 

[(6)  Re  Richards,  45   Ch.   D.   594,  Miles  v.  New  Zealand  Alford  Estate 

per  Stirling,  J.]  Company,  32  Ch.  D.  (C.A.)  266  ;  but 

[(c)   Ca/rritt  v.   Real  and  Personal  see    Bradford    Banking    Company    v. 

Advance  Company,  42   Ch.   D.  263  ;  Briggs  <h  Co.,  12  App.  Gas.  29  ;   31 

and  see  Re  Richards,  45  Ch.  D.  589  ;  Ch.   D.  (C.A.)  19 ;   29  Ch.  D,   149 ; 

Tendring  Hundred  Waterworks  Com-  ante,  p.  906.] 
pany  v.  Jones,  (1903)  2  Ch.  615.] 
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owner,  and  as  if  there  were  no  such  secret  equity,  will  not  be 
permitted  to  assert  such  secret  equity  against  a  title  founded 
upon  such  apparent  ownership  {a).  A  fortiori,  if  the  person 
having  the .  secret  equity  be  party  to  a  document  which  assumes 
that  there  is  no  such  equity,  or  on  having  notice  of  a  purchaser's 
claim  do  not  give  information  of  the  equity,  so  as  to  enable  him 
to  proceed  against  the  person  by  whom  he  has  been  deceived  (&). 
["It  is  a  principle  of  natural  equity  which  must  be  universally 
applicable,  that  where  one  man  allows  another  to  hold  himself 
out  as  the  owner  of  an  estate,  and  a  third  person  purchases  it 
for  value  from  the  apparent  owner  in  the  belief  that  he  is  the 
real  owner,  the  man  who  so  allows  the  other  to  hold  himself  out 
shall  not  be  permitted  to  recover  upon  his  secret  title,  unless  he 
can  overthrow  that  of  the  purchaser  by  showing  either  that  he 
had  direct  notice,  or  something  which  amounts  to  constructive 
notice,  of  the  real  title,  or  that  there  existed  circumstances  which 
ought  to  have  put  him  upon  an  inquiry  that,  if  prosecuted,  would 
have  led  to  a  discovery  of  it "  (e).] 
Canons  laid  down  8.  The  doctrines  of  the  Court  on  this  subject  were  much  dis- 
Ramaden.  cussed  in  the  case  of  Thornton  v.  Bamsden  (d),  and  the  following 

canons  were  laid  down  by  the  highest  authorities  in  the  House 
of  Lords  on  appeal: — 

a.  If  a  stranger  begins  to  build  on  land,  supposing  it  to  be  his 
own,  and  the  real  owner,  perceiving  his  mistake,  abstains  from 
setting  him  right,  and  leaves  him  to  persevere  in  his  error,  a 
Court  of  Equity  will  not  afterwards  allow  the  real  owner  to 
assert  his  title  to  the  land. 

b.  But  if  a  stranger  builds  on  land  knowing  it  to  be  the  pro- 
perty of  another,  equity  will  not  prevent  the  real  owner  from 
afterwards  claiming  the  land,  with  the  benefit  of  all  the  expen- 
diture upon  it  (e). 

c.  If  a  tenant  builds  on  his  landlord's  land,  he  does  not,  in  the 
absence  of  special  circumstances,  acquire  any  right  to  prevent  the 


(a)  Mangles  v.  Dixon,  1  Mac.  &  G.  Koondoo  v.  Macqiieen,  L.  R.  Ind.  App. 

446,  per  Lord  Cottenham  ;  8.  0.  3  H.  Supp.  Vol.  40.] 

L.  Cas.  739,yer  Lord  Truro;  Troughton  (d)  4  Giff.  519  ;  1  L.  R.  H.  L.  129, 

V.  Oitley,  Ambl.  (Blunt's  ed.)  633,  and  worn.    Bamsden    v.    Dyson ;    and  see 

cases  cited,  lb.  note  (4) ;  Cornforth  v.  Banlcartv.  Tennant,  10  L.  R.  Eq.  141  ; 

Pointon,  W.    N.    1866,  p.    189;   [Ex  [Plimmer  v.  Mayor,  (S;c.,  of  Wellington, 

parte    Bolland,    9    Ch.    D.    312 ;    Be  9  App.  Cas.  699]. 

Blackford,  W.  N.  1884,  p.  141].  (e)   See   also    Crampton    v.    Varna 

(6)  Mangles  v.  Dixon,  1  Mac.  &  G.  Railway  Company,  7  L.  R.  Cli,  App, 

447  ;  3  H.  L.  Cas.  740.  562. 

[(c)    Per    Jud,    Com.    Bamcoomar 
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landlord  from  taking  possession  of  the  land  and  buildings  when 
the  tenancy  has  determined. 

d.  If  the  tenant,  being  a  mere  tenant  at  will,  builds  on  the 
land  in  the  lelief  that  he  thereby  acquires  a  title  afterwards  to 
claim  a  lease  of  the  land,  and  the  landlord  allows  him  so  to  build, 
knowing  that  he  is  acting  in  that  belief,  and  does  not  interfere  to 
correct  the  error  (semUe),  equity  will  interfere  to  compel  the  grant 
of  a  lease. 

e.  If  a  man  under  a  verbal  agreement  with  a  landlord  for  a 
certain  interest  in  land,  or  under  an  expectation,  created  or  en- 
couraged by  the  landlord,  that  he  shall  have  a  certain  interest, 
takes  possession  of  such  land  with  the  consent  of  the  landlord,  and 
upon  the  faith  of  such  promise  or  expectation,  with  the  hnowledge 
of  the  landlord,  and,  without  objection  by  him,  lays  out  money 
upon  the  land,  a  Court  of  Equity  will  compel  the  landlord  to  give 
effect  to  such  promise  or  expectation  (a). 

[9.  The  'ground  upon  which  relief  is  given  in  these  cases  is  [AVilmott  v. 
fraud  in  the  possessor  of  the  legal  right,  and  the  elements  necessary        ^^'^ 
to  constitute  fraud  of  this  description  were  enumerated  by  Fry, 
J.  (&),  as  follows : — 

"(1)  The  plaintiff  must  have  made  a  mistake  as  to  his  legal 
rights. 

"(2)  The  plaintiff  must  have  expended  some  money,  or  must 
have  done  some  act  (not  necessarily  upon  the  defendant's  land)  on 
the  faith  of  his  mistaken  belief. 

"  (3)  The  defendant,  the  possessor  of  the  legal  right,  must  know 
of  the  existence  of  his  own  right  which  is  inconsistent  with  the 
right  claimed  by  the  plaintiff. 

"  (4)  The  defendant,  the  possessor  of  the  legal  right,  must  know 
of  the  plaintiff's  mistaken  belief  of  his  rights  (c). 

"  (5)  The  defendant,  the  possessor  of  the  legal  right,  must  have 
encouraged  the  plaintiff  in  his  expenditure  of  money,  or  in  the 
other  acts  which  he  has  done,  either  directly  or  by  abstaining 
from  asserting  his  legal  right."] 

10.  The  question  who  has  the  better  equity  frequently  arises  Estates  subject 
where  estates   subject  to   a  common  charge,  become  vested   in  charge™"" 
different  owners,   and   each   assignee   endeavours  to   throw    the 

charge  upon  the  other. 

11.  It  has  been  held  in  Ireland  that  if  there  be  an  express  Express  agree- 

ment to 
[(a)  See  Plimmer  v.  Mayor,  &c.,  of      L.  J.  N.S.  Ch.  497.]  exonerate  from 

fFeKirejiore,  9  App.  Cas.  699.]  [(c)  See    as    to    this    Plimmer    v.  *  judgment. 

[(5)  Willmott  V.  Barber,  15  Ch.  D.      Mayor,  &c.,  of  Wellington,  9  App.  Cas 

96,  105 ;  and  see  Weller  v.  Stone,  54      699.] 
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agreement  that  one  estate  shall  exonerate  another  from  a  judg- 
ment, a  purchaser  with  notice  of  the  agreement  will  be  bound 
by  it  (a).  And  a  covenant  that  the  one  estate  is  free  from 
incumbrances  or  for  quiet  enjoyment  will  amount  to  such  an 
agreement  (h). 

12.  It  has  been  further  decided  in  Ireland  that  where  A.,  the 
conusor  of  a  judgment,  settles  an  estate  for  valuable  consideration, 
and  afterwards  sells  an  unsettled  estate,  the  purchaser  of  the  latter 
cannot  have  the  judgment  raised  by  a  contribution  from  both 
estates  (c) ;  and  even  where  a  purchaser  was  not  seeking  relief 
against  another  purchaser,  but  the  plaintiff  was  the  judgment 
creditor  seeking  to  have  his  debt  raised,  it  was  held  that  the  whole 
onus  must  be  borne  by  the  subsequent  purchaser  {d) ;  and  the  cir- 
cumstance that  the  conveyance  to  the  first  purchaser  contained  a 
covenant  against  incumbrances  or  for  quiet  enjoyment  does  not 
appear,  where  it  occurred,  to  have  been  the  material  ground  on 
which  the  decision  was  rested  (e).  Neither  did  the  Court  distin- 
guish the  case  where  the  subsequent  purchaser  had  no  notice  of 
the  prior  charge.  Indeed,  in  the  leading  case,  the  subsequent 
purchaser  on  whom  the  onus  was  thrown  was  apparently  a  pur- 
chaser without  notice  (/). 

13.  It  has  been  further  ruled  in  Ireland  that  where  the  conusor 
of  a  judgment  settles  an  estate  with  a  covenant  against  incum- 
brances, the  purchasers  under  the  settlement  can  throw  the  judg- 
ments on  the  unsettled  estates  as  against  subsequent  judgment 
creditors  of  the  settlor,  who  had  merely  a  general  and  roving  lien, 
and  did  not  stand  in  the  place  of  specific  purchasers  (^),  [and  where 
the  owner  of  two  freehold  properties  mortgaged  them,  and  then 
sold  one  property  and  conveyed  it  to  the  purchaser  without  dis- 
closing the  mortgage,  and  without  any  covenant  against  incum- 
brances, but  with  a  covenant  for  further  assurance,  it  was  held  by 
North,  J.,  that  as  between  the  purchaser  and  the  devisees  of  the 
other  property,  the  burden  of  the  incumbrance  must  fall  on  the 


(a)  Hamilton  v.  Royse,  2  Sch.  &  Lef. 
315  ;  Handcock  v.  Handcoch,  1  Ir.  Cli. 
Eep.  444. 

(6)  Handcoch  v.  Handcoch,  1  Ir.  Ch. 
Rep.  444  ;  and  see  Be  Roddy's  Estate, 
11  Ir.  Ch.  Rep.  369;  Aickenv.  Machlin, 
1  Dru.  &.  Walsh,  621. 

(c)  Hartley  v.  0' Flaherty,  Beat.  61  ; 
LI.  &  G.  t.  Plunket,  208  ;  and  see  Re 
Roddy's  Estate,  11  Ir.  Ch.  Rep.  369. 

(d)  Aicken  v.  Machlin,  1  Dru.  & 
Wal.  621. 


(e)  Aicken  v.  Machlin,  1  Dru.  & 
Wal.  621  ;  Handcoch  v.  Handcock,  1 
Ir.  Ch.  Rep.  444  ;  and  see  Hughes  v. 
Williams,  3  M.  &  Q.  690  ;  Averall  v. 
Wade,  LI.  &  G.  t.  Sugden,  259. 

(/)  See  Hartley  v.  O'Flaherty,  Beat. 
69. 

(g)  Averall  v.  Wade,  LI.  &  G.  t. 
Sugden,  252  ;  Hughes  v.  Williams,  3 
Mac.  &  G.  683 ;  and  see  Re  Roddy's 
Estate,  11  Ir.  Ch.  Rep,  369. 
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latter  (a) ;  but  where  the  settlement  or  conveyance  is  voluntary,  [As  between 
no  such  effect  can  be  attributed  to    a    covenant    for    further  ™'^'' ^*"'^ 
assurance,  for  then  the  grantee  takes  only  the  estate  which  the 
grantor  had,  with  all  its  incidents  (h). 

So  where  estates  were  expressed  to  be  settled  for  value,  subject 
to  charges  amounting  to  65,000/.,  with  a  covenant  against  incum- 
brances except  "  the  charges  now  existing  thereon,  amounting  to 
the  said  sum  of  65,000/.,"  and  a  power  was  reserved  of  further 
charging  the  property  to  a  specific  amount,  which  power  was 
subsequently  exercised,  but  the  charges  upon  the  estates  at 
the  time  of  the  settlement  in  fact  far  exceeded  65,000/.,  it  was 
held  that  the  purchasers  under  the  settlement  were  entitled 
to  be  recouped,  out  of  the  proceeds  of  sale  of  the  estate,  the 
difference  between  the  charges  actually  subsisting  and  the  65,000/., 
in  priority  to  the  mortgagees  under  the  power  (c).] 

14.  The  principles   which  have  been  acted  upon   in   Ireland,  Law  in  England. 
will  no  doubt  be  followed  to  some  extent  in   England.     If,  for 

instance.  A.,  possessing  Blackacre  and  Whiteacre  [which  are 
subject  to  a  common  incumbrance],  mortgages  Blackacre  to  B., 
and  covenants  that  it  is  free  from  incumbrances,  this  is  a  contract 
between  A.  and  B.,  and  every  purchaser  of  Whiteacre  with  notice  of 
the  incumbrance  and  of  the  contract  must  be  bound  by  the  contract. 

15.  But  if  there  be  no  express  contract  between  A.  and  B.,  then  K"le  in  eqtiity 
the  right  of  B.  depends  on  a  rule  of  equity,  and  as  against  A.  contract, 
himself  it  is  clear  that  B.  can  insist  on  throwing  the  whole  incum- 
brance on  Whiteacre  (d) ;  and  so  as  against  any  person  claiming  a 

general  and  roving  lien  only  as  a  judgment  creditor  of  A.  (e) ;  and 
even  if  A.  afterwards  sell  Whiteacre  to  C,  who  has  notice  of  the 
incumbrance  and  of  the  mortgage,  there  is  no  ground  for  saying 
that  B.  has  not  the  like  equity  as  against  C,  but  if  C.  have  no 
notice  of  the  incumbrance  or  no  notice  of  the  mortgage,  the  Court 
will  probably  refuse  to  enforce  the  rule  against  him.  At  least 
Lord  St  Leonards  seems  to  have  thought  that  the  decisions  in 
Ireland  do  not  aff"ect  innocent  purchasers  —  i.e.  purchasers  for 
valuable  consideration  without  notice  (/).  And  in  the  case  of 
Strong  v.  Hawhes  (g),  L.  J.  Turner  expressed  a  doubt  whether  the 
cases  in  Ireland  had  not  gone  too  far. 

[(a)  Re  Jones,  (1893)  2  Ch.  461.]  (d)  See  Averall  v.  Wade,  LI.  &  Q. 

[(6)  Ker  v.  Ker,  4  I.   R.   Eq.   15,  t.  Sugden,  259. 
reversing  8.  C,  3  I.  R.  Eq.  489 ;  and  («)  See  Averall  v.  Wade,  LI.  &  G. 

see  Re  Jones,  sup.]  t.  Sugden,  252. 

[(c)  Be  Barker's  Estate,  3  L.  R.  Ir.  (/)  Vend.  &  P.  p.  746,  14th  ed. 

395.]  (3)  4  De  G.  &  J.  652,  &  MS. 
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16.  In  Barnes  v.  Bacster  (a),  a  person  mortgaged  Foxhall  to 
A.,  and  then  to  B.,  and  then  Foxhall  and  No.  32  to  A.,  and  then 
Foxhall  and  No.  32  to  C.  All  parties  had  notice  of  the  prior 
transactions.  It  was  held  that  B.  could  not  compel  A.  to  pay 
himself  exclusively  out  of  No.  32,  so  as  to  leave  B.  the  first 
incumbrancer  on  Foxhall,  but  C.  was  entitled  to  have  the  charges 
thrown  proportionately  upon  Foxhall  and  No.  32. 

17.  A  purchaser  of  an  equitable  interest  specifically  has  a 
higher  equity  than  a  person  claiming  under  a  general  and  roving 
charge  such  as  a  judgment,  and  therefore  the  purchaser  of  such 
ah  equitable  interest  without  notice  of  an  equitable  judgment  was 
properly  held  not  to  be  bound  by  it  (&). 

{18.  If  there  be  a  specific  charge  on  one  property  to  secure  a 
sum  of  money,  and  there  be  a  general  lien  on  other  property  (as, 
for  instance,  a  banker's  lien  on  his  customer's  securities  in  his 
hands)  to  secure  the  same  sum,  the  property  comprised  in  the 
specific  charge  must  be  primarily  resorted  to  in  exoneration  of 
the  property  subject  to  the  general  lieu  (c). 

19.  The  owner  of  goods  which  have  been  wrongfully  pledged 
by  a  partnership  firm  to  secure  an  advance  to  them,  which  is 
-further  secured  by  the  guarantee  of  one  of  the  partners,  or  by 
the-  deposit  of  partnership  property,  is  entitled  to  have  the 
securities  marshalled,  and  to  have  the  benefit  of  the  guarantee 
or  a  lien  on  the  deposited  property  (d).] 


SECTION  II 


OF   TESTAMENTAKY  DISPOSITION 


How  trusts  of      -  "i^  ^n  equitable  interest  in  lands  is  transmissible  by  devise  («). 
devised.  Indeed  the  old  use,  which  preceded  the  trust,  was  devisable  by 


(a)  1  Y.  &  0.  0.  C.  401 ;  Bugden  v. 
Bignold,  2  Y.  &  C.  C.  C.  377  ;  and  see 
Be  Lawder's  Estate,  11  Ir.  Ch.  Rep. 
,■346  ;  Be  Mower's  Trust,  8  L.  R.  Eq. 
110  ;  [Flint  v.  Howard,  (1893)  2  Ch. 
(C.A.)  541     As  to  the  right  of  judg- 
ment creditors  to  marshal  inter  se,  see 
Be  Lynch's  Estate,  1  Ir.  Rep.  Eq.  396  ; 
[Seton,  6th  ed.  p.  2092]. 
'    (6)  Be  Grady,  13  Ir.  Ch.  Sep.  154. 
See  Wells  v.  Kilpin,  18  L.  R.  Bq.  298. 
[(c)  Be Dunlop,  21  Ch.  D,  (C.A.)  583.] 
[(d)  Exparte  Salting,  25  Ch.  D.  (C. A.) 
148  ;    Ex  parte  Alston,  4  L,  R.  Ch, 


App.   168  ;   M'Mahon  v.  Featherston- 
haugh,  (1895)  1  I.  R.  83.] 

(e)  Cornbury  v.  Middleton,  1  Ch. 
Ca.  211,  per  Wyld,  Just. ;  GreenMll  v. 
Oreenhill,  2  Vern.  679,  per  Lord  Har- 
court ;  Philips  v.  Brydges,  3  Ves.  127. 
[An  equitable  tenant  for  life  is  a 
"devisee"  within  sects.  6  and  8  of 
the  Debts  Recovery  Act,  1830,  so  that 
a  bond  fide  alienation  by  him,  before 
action  brought  by  a  creditor  of  the 
testator,  will  be  protected:  Be 
Atkinson,  (1908)  2  Ch.  (C.A.)  307.] 


OH.  XXVm.  S.  2]  DEVISE    OF    A    TRUST  931 

parol  previously  to  the  Statute  of  Wills,  32  H.  8.  c.  15  (a);  but 
after  that  Act  the  trust,  by  analogy  to  legal  estates,  became 
devisable  only  by  will  in  writing. 

2.  The  Statute  of  Frauds,   29   Car.   2.   c.    3,   followed,   which  Statute  of 
required   a  devise  of  "lands"   to   be   by  a   will,  signed  by   the 
testator  in  the  presence  of  and  attested  by  three  witnesses.     This 
enactment  was  applied  by  the  Courts  to  a  devise  of  the  equitable 
interest  in  lands.     Otherwise  a  door  would  have  been  opened  to 

all  the  mischiefs  and  inconveniences  the  Statute  was  intended 
to  prevent  (b).  Whether  trusts  were  within  the  letter  of  the 
Act,  or  equity  brought  them  under  its  operation  by  analogy,  it 
is  not  easy  to  determine  (c) ;  but  undoubtedly  the  word  "  lands '' 
has  often  been  extended  to  include  trusts,  and,  if  so,  there  seems 
to  be  little  reason  why  trusts  should  not  have  fallen  within 
the  express  terms  of  the  Statute. 

3.  Copyholds,   strictly    speaking,   are    not    at   common   law   a  Trusts  of 
devisable  interest.     A  surrender  is  made  to  the  use  of  the  will,  '^°^^  °   ^' 
and  the  gift  contained  in  the  will  operates  as  a  declaration  of 

the  use.  The  devisee  does  not  come  in  by  the  will,  but  by  the 
surrender  and  the  will  taken  together,  as  if  the  name  had  been 
inserted  in  the  surrender  itself  (d).  Thus  copyholds  at  law  were 
out  of  the  Statute  of  Frauds,  and  might  have  been  devised  by  a 
will  neither  signed  nor  attested ;  and  as  equity  followed  the 
law,  the  trust  of  a  copyhold  was  devisable  in  the  same  manner  («). 
And  the  equitable  interest  might  always  have  been  passed  by 
will,  though  not  preceded  by  a  surrender,  which  previously  to 
55  G.  3.  c.  192,  was  required  to  pass  the  legal  estate  (/). 

4.  As    equitable   interests    in    copyholds   were    regulated    by  Where  no  custom 
analogy  to  the  custom  affecting  the  legal  estate,  one  might  have  wairsTate  ^ 
supposed  that  where  the  legal  estate  could  not  be  devised,  the  of  copyholds. 
equitable  estate  in  like  manner  must  have  been  left  to  descend. 

However,  it  was  decided  by  the  Court,  that  even  assuming  the 
absence  of  any  power  to  devise  the  legal  estate  (g),  the  owner 

(a)  Shepp.   Touch.   407  ;    and  see  42 ;    Wagstaff  v.   Wagstaff,  2  P.   W. 

ante,  p.  764,  note  (1).  258  ;    Tuffnell  v.   Page,  2   Atk.    37 

(6)  Wagstaff  v.    Wagstaff,  2  P.  W.  and  see  Attorney-General  v.  Andrews. 

259, ^ei- Lord  Macclesfield ;  Adlington  1    Ves.    225;    but    see    Anon,    case, 

v.Cann,  3  Atk.  151,  per  Lord  Hard-  cited  Wagstaffy.  Wagstaff,2'P.  W.  261, 
wicke ;  Burgess  v.    Wheate,   1   Eden,  (/)  Greenhill  v.   Greenhill,  2  Vern, 

224,  per  Lord  Mansfield.  679  ;    Tuffnell  v.   Page,  2   Atk.  37 

(c)  See  Burgess  v.  Wheate,  Wagstaff  Gibson  v.  Sogers,  Amb.  93. 
V.  Wagstaff,  ubi  sup. ;  Doe  v.  Danvers,  {g)  As  to  the  validity  of  a  custom 
7  East,  322.  restraining  surrenders  to  the  uses  of  a 

(d)  Hussey  v.  Grills,  Amb.  300,  per  will,  see  Pike  v.   Wliite,  3  B.  C.  C. 
Lord  Hardwicke.  286,  and  note  1 ,  lb. ;  Doe  v.  Tliompson, 

(e)  Appleyard  v.  Wood,  Sel.  Ch.  Ca.  7  Q.  B.  897. 
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of  the  equitable  estate  could  pass  it  by  will  (a).  Whether  the  will 
must  have  been  executed  according  to  the  Statute  of  Frauds,  or 
whether  any  instrument  sufficient  for  declaring  the  uses  on  a 
surrender  would  have  been  enough,  does  not  sufficiently  appear. 
But  in  a  case  of  customary  freeholds  of  which  the  legal  estate 
could  not  be  devised  (and  customary  freeholds  are  now  regarded 
as  copyholds  (b)  ),  Lord  Hardwicke  held  that  the  reason  why  the 
equitable  interest  in  copyholds  could  be  devised  by  an  unattested 
will,  was  because  the  legal  estate  of  copyholds  could  be  devised 
by  an  unattested  will,  and  that  as,  in  the  case  of  the  customary 
freeholds  before  him,  the  legal  estate  could  not  be  devised,  the 
equitable  interest  could  only  pass  by  a  will  executed  according 
to  the  Statute  of  Frauds  (c).  And  a  fortiori  Where  a  customary 
freehold,  of  which  the  legal  estate  was  not  devisable,  was  vested 
in  a  trustee  upon  such  trusts  as  the  cestui  que  trust  should  by 
will  "  to  be  by  him  legally  executed "  appoint,  it  was  held  that 
the  equitable  interest  could  not  be  devised  by  a  will  not  executed 
according  to  the  Statute  of  Frauds  {d). 

5.  Now  by  the  Wills  Act  (e),  as  to  wills  made  on  or  after  1st 
January,  1838,  property,  of  whatever  description,  whether  real 
or  personal,  freehold  or  copyhold,  legal  or  equitable,  may  be 
devised  or  bequeathed  by  a  will  in  writing,  signed  by  the 
testator  in  the  presence  of  and  attested  by  two  witnesses,  and 
by  such  a  will  only. 

6.  If,  before  this  Act,  a  testator  seised  of  an  equitable  estate 
in  fee  had  devised  it,  and  then  disturbed  the  equitable  seisin 
by  executing  a  conveyance  and  taking  back  a  new  estate  in  the 
same  property,  the  will  was  revoked  in  like  manner  as  if  the 
estate  had  been  legal  (/).  But  if  a  testator  had  devised  an 
equitable  estate,  and  afterwards  taken  a  conveyance  so  as  merely 
to  clothe  the  equitable  estate  with  the  legal,  or  was  party  to 
a  conveyance  for  merely  changing  the  trustees,  such  convey- 
ances were  not  a  revocation  of  the  prior  will  (g).     Now  by  the 


(a)  Lewis  v.  Lane,  2  M.  &  K.  449  ; 
Wilson  V.  Dent,  3  Sim.  385  ;  [Allen 
V.  Bewsey,  7  Oh.  D.  (G.A.)  453 ;  but  see 
Hussey  v.  Grills,  Amb.  299]. 

(6)  See  ante,  pp.  277,  278. 

(c)  Hussey  v.  Grills,  Amb.  300.  The 
whole  argument  in  this  case  assumes 
that  the  will  as  opposed  to  the  codicil 
was  executed  according  to  the  Statute 
of  Frauds,  and  yet  the  report  states 
that  the  will  was  in  writing,  "but 
not  attested  according  to  the  Statute 
of   Frauds."     The    Reg.    Lib.    does 


not  state  whether  the  will  was  or 
not  so  executed.  Amb.  Blunt's 
edit. 

(d)  Williamv.  Lancaster, 3  Euss.  108. 

(e)  1  Vict.  c.  26. 

(/)  Locke  V.  Foote,  5  Sim.  618  ;  Earl 
of  Lincoln's  case,  1  Eq[.  Ca.  Ab.  411 ; 
S.  G.,  Shower's  P.  0.  154. 

(£/)Z»oev.  Pott,  2  Doug.  710;  Wattsv. 
Fullarton,  cited  2  Doug.  718 ;  Parsons 
V.  Freeman,  3  Atk.  741  ;  Dingwell  v. 
Askeio,  1  Cox,  427  ;  Clough  v.  Clough, 
3  M.  &  K.  296, 
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Wills  Act,  a  subsequent  disturbance  of  the  seisin,  either  at  law 
or  in  equity,  does  not  revoke  the  will  (a). 


SECTION  III 

OF   SEISIN   AND   DISSEISIN 

1.  The  term  seisin  is  properly  applicable  to  legal  estates ;  but  Equitable  seisin, 
a  Court  of  Equity  regards  actual  receipt  of  the  rents  and  profits 

under  the  equitable  title  as  equivalent  to  seisin  at  law,  and  has 
often  adjudicated  upon  the  rights  of  parties  with  reference  to 
that  circumstance. 

Thus,  in  Casborne  v.  Scarf e  (b),  it  was  disputed,  whether,  Casborne  r. 
as  curtesy  did  not  attach  at  law  without  a  seisin  in  fact,  the 
husband  could  claim  his  curtesy  out  of  the  wife's  equity  of 
redemption ;  but  Lord  Hardwicke  said  :  "  It  is  objected  there  is 
no  seisin  whatever  of  the  legal  estate  in  the  wife  in  the  con- 
sideration of  law.  But  the  true  question  is,  if  there  was  such 
a  seisin  or  possession  of  the  equitable  estate  in  the  wife,  as  in 
this  Court  is  considered  equivalent  to  an  actual  seisin  of  a 
freehold  estate  at  common  law — and  I  am  of  opinion  there  was 
— actual  possession,  clothed  with  the  receipt  of  the  rents  and 
profits,  is  the  highest  instance  of  an  equitable  seisin,  both  of  which 
were  in  this  case." 

2.  And  so  it  was  held  that   there  was  possessio  fratris  of  a  PossessiofraiHs. 
trust,  in  other  words,  that  if  a  person  inherited  a  trust,  and  died 

before  actual  seisin  of  the  estate  by  receipt  of  the  rents  and 
profits,  it  should  descend  to  the  brother  of  the  half  blood,  as 
heir  to  the  father,  in  preference  to  the  sister  of  the  whole  blood ; 
but  that  if  there  had  been  such  a  receipt  of  the  rents  and  profits  as 
constituted  equitable  seisin,  the  sister  of  the  whole  blood,  as  heir 
to  the  brother,  would  exclude  the  brother  of  the  half  blood  (c). 

3.  The  doctrines  of  the  Court  upon  the  subject  of  equitable  Marquis  of 
disseisin  cannot  be  better  illustrated  than  by  a  statement  of  the  Lord'ciintony  ^' 
well-known    case    of    the    Marquis    of    Cholmondeley    v.    Lord 

Clinton  {d).  The  circumstances  were  briefly  these : — George,  Earl 
of  Oxford,  conveyed  certain  manors  and  hereditaments  to  the 
use  of  himself  for   life,   remainder  to   the   heirs   of    his    body, 

(o)  I  Vict.  c.  26,  s.  23.  1833  (3  &  4  W.  4.  c.  106). 

(6)  1  Atk.  603  ;  and  see  Parker  v.  (d)  2  Mer.  171 ;  2  J.  &  "W.  1  ;  and 

Garter,  4  Hare,  413.            ^  see  Penny  v.  Allen,  7  De  G.  M.  &  G. 

(c)  See  now  the  Inheritance  Act,  422. 
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Marquis  of 
Oholmondeley  v. 
Lord  Clinton. 


Re-heard. 


remainder  as  he  should  by  deed  or  will  appoint,  remainder  to 
the  right  heirs  of  Samuel  JRolle,  with  a  power  reserved  of  revo- 
cation and  new  appointment.  Some  time  after,  the  Earl  executed 
a  mortgage  in  fee,  which  operated  in  equity  as  a  revocation  of 
the  settlement  pro  tanto.  In  1701  the  Earl  died  without  issue 
and  intestate,  and  upon  his  death  the  ultimate  remainder  (which 
had  been  a  vested  interest  in  the  Earl  himself,  as  the  heir  of 
Samuel  Bolle  at  the  date  of  the  deed),  should  have  descended  to 
the  right  heir  of  the  Earl,  but,  the  parties  mistaking  the  law, 
the  person  who  was  heir  of  Samuel  Rolle  at  the  death  of  the  Earl 
was  allowed  to  enter  on  the  premises,  and  continue  in  pos- 
session, subject  to  the  mortgage,  up  to  the  commencement  of 
the  suit.  The  bill  was  filed  in  1812,  by  the  assign  of  the  right 
heir  of  the  Earl  against  the  mortgagee  and  the  assign  of  the 
right  heir  of  Samuel  Eolle,  for  redemption  of  the  premises,  and 
an  account  of  the  profits.  It  was  debated  whether,  as  the  legal 
estate  was  vested  in  the  mortgagee,  and  the  heir  of  Samuel 
Eolle  had  held  the  possession  subject  to  a  subsisting  mortgage, 
the  assign  of  the  Earl's  heir,  to  whom  the  equity  of  redemption 
belonged  in  point  of  right,  had  been  disseised  of  his  equitable 
interest,  and  was  now  barred  by  the  effect  of  time.  Sir  W.  Grant 
argued,  that  although  there  might  be  what  was  deemed  a  seisin 
of  an  equitable  estate,  there  could  be  no  disseisin — first,  because 
the  disseisin  must  be  of  the  entire  estate,  and  not  of  a  limited 
and  partial  interest  in  it ;  and,  secondly,  because  a  tortious  act 
could  never  be  the  foundation  of  an  equitable  title ;  that  an 
equitable  title  might  undoubtedly  be  barred  by  length  of  time, 
but  could  not  be  shifted  or  transferred  (a) ;  that  the  equity  of 
redemption  subsisted,  and  it  must  therefore  belong  to  some  one,  and 
could  only  belong  to  the  original  cestui  que  trust  (h) ;  and  that  the 
cestui  que  trust  could  only  be  barred  by  barring  the  trustee  (c). 
Sir  W.  Grant  did  not  then  decide  the  point,  but  directed  a  case 
for  the  opinion  of  the  Queen's  Bench  on  a  question  of  law,  and 
retained  the  bill  in  the  meantime. 

The  cause  was  afterwards  re-heard  on  the  equity  reserved 
before  Sir  T.  Plumer,  who  determined  that  the  original  cestui 
que  trust  had  been  disseised  and  was  consequently  barred  (d). 
"The  grounds,"  he  said,  "upon  which  it  is  contended  that  the 
holder  of  the  rightful  equity  is  not  bound  by  laches  and  non- 
claim  are  that  the  tortious  possessor  does  not  claim  to  be  the 

1  Atk. 

1. 


(a)  See  Hopkins  v.  Horild 

590. 
(6)  2  Mer.  357-359. 


(c)  lb.  361. 

(d)  2  J.  &  W. 
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holder  of  more  than  the  equitable  estate — that  there  is  no  dis-  Marquis  of 
seisin,  abatement  or  intrusion  of  a  trust — that  the  possessor  is  Lord'cii'iitOTf  ^' 
only  tenant  at  will,  and  may  be  dispossessed  at  any  time  by  the 
trustee  of  the  legal  estate,  and  he  has  therefore  only  a  precarious 
and  permissive  possession — that  tortious  possession  can  never 
be  the  foundation  of  an  equitable  title  (a).  But  this  reasoning," 
he  continued,  "  proceeds  on  a  mistaken  view  of  the  manner  in 
which,  and  the  grounds  upon  which,  the  bar  from  length  of 
time  operates.  The  question  respects  the  plaintiff's  right  to  the 
remedy,  not  the  defendant's  title  to  the  estate.  A  tortious  act 
can  never  be  the  foundation  of  a  legal  any  more  than  of  an 
equitable  title.  The  question  is,  whether  the  plaintiff  has 
prosecuted  his  title  in  due  time  (&).  As  to  the  argument  that 
a  title  in  a  Court  of  Equity  may  be  lost  by  laches,  but  cannot 
be  transferred  without  the  act  of  the  party,  the  case  is  the  same 
in  this  respect  both  in  equity  and  law.  If  the  negligent  owner 
has  for  ever  forfeited  by  his  laches  his  right  to  any  remedy  to 
recover,  he  has  in  effect  lost  his  title  for  ever.  The  plaintiff  is 
barred  of  his  remedy  ;  the  defendant  keeps  possession  without 
the  possibility  of  being  ever  disturbed  by  any  one :  the  loss  of 
the  former  owner  is  necessarily  his  gain ;  it  is  more — he  gains 
a  positive  title  under  the  statute  at  law,  and,  by  analogy,  in 
equity  (c).  If  the  mere  existence  of  an  old  legal  estate  would 
have  the  effect  of  preventing  the  bar  attaching  upon  the  equit- 
able estate,  all  the  principles  that  have  been  established  respect- 
ing equitable  estates  and  titles  would  be  overturned.  According 
to  this  reasoning,  whenever  the  legal  estate  is  outstanding,  in  an 
old  term,  for  instance,  to  attend  the  inheritance,  the  earliest 
equitable  title  must  in  all  cases  prevail;  quiet  enjoyment  for 
sixty,  one  hundred,  or  two  hundred  years  or  more,  would  be  no 
security,  if  the  old  term  had  existed  longer ;  it  would  always  be 
open  to  inquiry  in  whom  was  vested  the  equitable  title  which 
originally  existed  when  the  old  term  was  created  "  (d). 

On  appeal  to  the  House  of  Lords  his  Honour's  decision  was  Appeal  to  the 
af&rmed,  and  the  principle  on  which  it  proceeded  was  approved.  ^°^^^  °^  ^°™=- 
Lord  Eldon  said :  "  He  could  not  agree,  and  had  never  heard  of 
such  a  rule  as  that  adverse  possession,  however  long,  would  not 
avail  against  an  equitable  estate :  his  opinion  was,  that  adverse 
possession  of  an  equity  of  redemption  for  twenty  years  was  a 
bar  to  another  person  claiming  the  same  equity  of  redemption,     - 

(a)  2  J.  &  W.  153.  (c)  lb.  155,  156. 

(6)  lb.  155.  (d)  lb.  157. 
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and  worked  the  same  effect  as  abatement  or  intrusion  with  reject 
to  legal  estates,  and  that  for  the  quiet  and  peace  of  titles  and  the 
world  it  ought  to  have  the  same  effect "  (a). 


SECTION  IV 


OF  MERGER 


General  view. 


Purchase  subject 
to  charges. 


1.  At  law  merger  is  the  necessary  consequence  of  the  union  of 
two  estates  in  the  same  person  in  the  same  right,  but  in  equity 
two  estates  without  any  intervening  interest  may  meet  in  the 
same  person  in  the  same  right  without  merger,  and,  on  the  other 
hand,  though  the  estates  are  separated  by  an  intervening  interest, 
merger  may  take  effect.  The  principle  by  which  the  Court  is 
guided  is  the  intention ;  and  in  the  absence  of  express  intention, 
either  in  the  instrument  or  by  parol,  the  Court  looks  to  the 
heneflt  of  the  person  in  whom  the  two  estates  become  vested  (b). 

2.  [The  doctrine  of  merger  applies  to  the  merger  of  estates  as 

well  as  to  that  of  charges  (c),  but]  the  chief  importance  of  the 

doctrine  is  with  reference  to  charges.     Thus  A.,  the  owner  of  an 

estate  subject  to  a  first  incumbrance  in  favour  of  B.,  and  a  second 

incumbrance  in  favour  of  C,  contracts  to  sell  the  estate  to  D. 

Here,  if  the  purchaser  knows  of  both  the  incumbrances,  he  of 

course  will  not  accept  the  title  until  they  have  been  discharged. 

But  should  he  have  actual  notice  of  the  incumbrance  to  B.  only, 

and  take  a  conveyance  from  A.  and  B.  so  as  to  extinguish  the 

charge  of  the  latter,  this  act  (if,  by  reason  of  his  having  constructive 

notice  of  C.'s  incumbrance  or  otherwise,  the  defence  of  purchase 

for  value  without  notice  is  not  available)  lets  in  the  incumbrance 

of  C.  as  the  first  charge  (d).     If,  on  the  other  hand,  the  purchaser, 

Settlements,  (1904)  1  Ch.  713 ;  Hurley 
V.  Hurley,  (1908)  1  I.  R.  393  (no 
merger  of  terra  of  wife,  married  before 
1883,  in  reversion  purchased  by 
husband)]. 

[(c)  Capital  and  Counties  Bank 
Limited  v.  Rhodes,  (1903)  1  Ch.  (C.A.) 
631  ;  Ingle  v.  Vaughan  Jenkins,  (1900) 
2  Ch.  368.] 

{d)  Toulmin  v.  Steere,  3  Mer.  210 ; 
Medley  v.  Horton,  14  Sim.  226  ;  Parry 
V.  Wright,  1  S.  &  S.  369;  5  Euss. 
142  ;  Smith  v.  Phillips,  1  Keen,  694 ; 
Brown  v.  Stead,  5  Sim.  535  ;  Mocatta 
V.  Murgatroyd,  1  P.  W.  393.  [The 
case  of   Toulmin  v.  Steere,  ubi  sup.. 


(a)  2  J.  &  W.  190,  191. 

(b)  Lord  Campion  v.  Oxenden,  2  Ves. 
jun.   264 ;   Forbes  v.  Mojfat,  18  Ves. 
390  ;  Horton  v.  Smith,  4  K.  &  J.  630 
[^Adams  v.  Angell,  5  Ch.  D.  (C.A.)  634. 
at  p.   646  ;    Re  Pride,  (1891)  2  Ch 
135  ;  Thorne  v.  Cann,  (1895)  A.  C.  11 
18  ;   Liquidation  Estates  Purchase  Co. 
V.  Willoughhy,  (1896)  1  Ch.  (C.A.)  726 
S.  C.  reversed,  (1898)  A.  C.  321  ;  Re 
Drax,    (1903)     1     Ch.     (C.A.)    781 
Thellusson  v.  Liddard,  (1900)  2   Ch. 
635,  where  it  was  questioned  whether 
the  above  principle  applies  where  a 
merger  of  a  legal  estate  has  actually 
taken    place  ;    Re    French  -  Brewster's 
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beiag  apprehensive  of  some  outstanding  incumbrance,  take  an 
assignment  of  B.'s  security  to  a  trustee  for  him  in  order  that  it 
may  be  kept  on  foot,  then  the  charge  does  not  merge  in  the  fee 
simple ;  but  should  C.  take 'proceedings  for  raising  his  charge,  the 
purchaser  may  protect  himself  by  the  shield  of  B.'s  incumbrance 
as  the  first  charge  (a). 

3.  The  same   principle   under  different  circumstances  applies  Purchase  by 
where  B.,  the  first  incumbrancer,  buys  up  the  interest  of  the  owner  to  the  charge*^ 
subject  to  the  charge ;  for  if  the  charge  be  not  kept  on  foot  the 
incumbrance  of  C.  will  be  let  in,  unless  the  defence  of  purchase 

for  value  without  notice  be  applicable  (b). 

4.  The  vendor  must  not  be  put  to  extra  expense  by  the  form  in  Purchaser  may 
which  the  purchaser   wishes   the   conveyance   to   be  made,  and  oharg^to  be 
where  the  vendor  is  under  a  personal  liability  he  may  insist  on  l^ept  on  foot, 
being  discharged   from    it,    but    with    these    qualifications    the 
purchaser  can  insist  on  having  charges  kept  up  instead  of  being 

merged  (c).  [If  an  intention  to  keep  a  charge  alive  is  incon- 
sistent with  the  real  intention  of  the  parties  to  the  deed,  the 
charge  cannot  be  treated  as  still  subsisting  simply  because  the 
purchaser  afterwards  finds  that  it  would  have  been  better  for 
him  to  have  kept  the  charge  alive  (d).] 

5.  If  the  purchaser  desire  to  keep  on  foot  a  charge  vested  in  Mode  and  effect 

of  keeping  charge 
on  foot, 

has   been   doubted,   and    in    Adams  justice;  Goknldoss  Gopaldoss  v.  Bam- 

V.   Angell,   5   Ch.    D.    634,   645,   Sir  bux  Seochand,  11  L.  E.  Ind.  App.  126, 

G.  Jessel,  M.R.,  sitting  in  the  Court  130 ;  and  see  Be  Cork  Harbour  Docks 

of    Appeal,   while    withholding    his  Co.,   17   L.  R.  Ir.  515 ;   Liquidation 

opinion  as  to  whether  it  was  bind-  Estates  Purchase  Co.  v.    Willougliby, 

ing  in    that  Court,   observed:    "It  (1896)  1  Ch.  (C.A.)  726,  734;   S.  C. 

amounts  to  no  more  than  this,  that  reversed,  (1898)  A.   C.  321  ;   Thome 

in  the  case  of  a  purchase  from  the  v.    Cann,   (1895)  A.    C.    11,   18,  per 

owner  of  an  equity  of  redemption  in  Lord     Macnaghten  ;     Be     Howard's 

which  the  purchase-money  is  partly  Estate,  29  L.  R.  Ir.  266  (C.A.).]    As 

applied  in  paying  off  incumbrances,  to  Greswold  v.  Marsham,  2   Ch.   Ca. 

the  purchaser  with  notice,  whether  170,  see  Dart,  6th  ed.  p.  1040.     See 

actual  or  constructive,  of  other  in-  also  Anderson  v.  Pignet,  8  L.  R.  Ch. 

cumbrances  is  not,  in  the  absence  of  App.  180. 

any  contemporaneous  expression  of  in-  (a)   Watts  v.   Symes,  16  Sim.  646, 

tention,  entitled,  as  against  the  other  per  V.  0.  Shadwell ;  Smith  v.  Phillips, 

incumbrancers    of    whose    securities  1    Keen,   699,  per  Lord    Langdale ; 

he  has  notice,  to  say  afterwards  that  Parry  v.   Wright,  1  S.  &  S.  379,  per 

the  incumbrances  so  paid  off  are  not  Sir  John  Leach, 
extinguished.     It  does  not  go  beyond  (6)  Parry  v.  Wright,  1  S.  &  S.  369  ; 

that,  and  there  are  several  authorities  5  Russ.  142  ;  Garnett  v.  Armstrong,  2 

which  say  that  this  doctrine  is  not  Conn.  &  Laws.  458. 
to  be  carried  further."    And  in  an  (c)    Cooper    v.    Cartwright,    Johns. 

Indian    appeal    the    Privy    Council  679. 

refused     to     apply     the     doctrine  [(d)    Liquidation  Estates   Purchase 

of    Toulmin  v.   Steere   to    India,   on  Co.  v.  Willoiujhby,  (1896)  1  Ch.  (C.A.) 

the  ground  that  it  did  not  rest  on  726,  734,  735,  per  Lindley,  L.J.  ;  S.  G. 

any  broad  intelligible  principle    of  reversed,  (1898)  A.  C.  321.] 
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Merger  on  a 
contingency. 


A  trustee  not 
absolutely 


Getting  in  a 
charge  pending 
contract  for 
purchase. 


Where  the  person 
who  created  the 
second  charge 
buys  up  the  first 
charge. 


himself,  he  should  take  a  conveyance  of  the  equity  of  redemption 
to  a  trustee,  and  the  intention  should  be  expressed  on  the  face  of 
the  instrument,  and  if  this  be  done  the  charge  and  the  inheritance 
will  both  be  sustained  in  equity,  so  as  to  afford  protection  against 
any  intervening  incumbrance  (a). 

6.  A  purchaser  may  even  have  the  charge  assigned  so  as  to 
keep  it  on  foot  in  one  event  and  merge  it  in  another  event, 
should  the  contingencies  affecting  the  estate  make  such  a  course 
desirable  (6). 

7.  The  assignment  should  in  prudence  be  made  to  a  trustee, 
but  if  the  purchaser  have  the  equity  of  redemption  conveyed  to 
himself,  yet  if  the  intention  to  keep  up  the  charge  be  clear,  no 
merger  will  take  place  (c). 

8.  If  a  person  contracts  only  for  the  purchase  of  an  estate,  and 
pays  off  a  first  charge  with  a  view  to  the  purchase,  but  before  the 
completion  of  it,  no  merger  takes  place,  but  the  purchaser  stands 
in  the  shoes  of  the  first  incumbrancer  (d). 

9.  The  question  of  merger  has  been  spoken  of  as  one  of  inten- 
tion (e),  but  this  principle  must  not  be^ applied  where  a  person  has 
himself  created  two  successive  incumbrances,  and  then  buys  up 
the  first  charge,  for  in  this  case  the  mortgagor  when  he  creates 
the  second  incumbrance  is  under  a  duty  to  discharge  the  debt 
previously  incurred,  and  though  the  second  mortgagee  cannot 
compel  him  to  do  this,  yet  if  the  mortgagor  do  discharge  the  first 
debt,  the  second  incumbrancer,  whatever  may  have  been  the 
intention,  will  have  the  benefit  of  it.  Besides,  in  most  cases  a 
mortgagor,  in  creating  an  incumbrance,  enters  into  a  covenant  for 
further  assurance,  and  this,  independently  of  any  general  equity, 
would,  it  is  conceived,  give  the  incumbrancer  a  right  to  call  for 
the  assignment  to  him  of  any  interest  in  the  estate  subsequently 
acquired  by  the  mortgagor.  Although,  therefore,  the  mortgagor 
take  an  assignmentof  the  prior  charge  to  a  trustee  for  himself 
to  the  intent  that  the  same  may  be  kept  on  foot,  yet  equity  will 
not  allow  this  as  against  the  second  incumbrancer  (/). 


(a)  Bailey  v.  Richardson,  9  Hare, 
736  ;  and  see  Holt  v.  Holt,  cited  1 
P.  W.  374. 

(6)  See  Selsey  v.  Lake,  1  Beav.  146, 
148. 

(c)  See  Davis  v.  Barrett,  14  Beav. 
542  ;  Forbes  v.  Moffatt,  18  Ves.  384  ; 
Earl  of  Clarendon  v.  Barham,  1  Y.  & 
C.  C.  0.  688  ;  Keogh  v.  Keogh,  8  Ir.  E. 
Eq.  179. 

(d)  JFatts  V.  Symes,  1  De  G.  M.  & 


G.  240. 

[(e)  Adams V.  Angell,  5  Ch.  D.  (C.A.) 
634 ;  Re  Cork  Harbour  Docks  Go., 
17  L.  R.  Ir.  515, 526  ;  Re  Pride,  (1891) 
2  Ch.  135,  142  ;  Liquidation  Estates 
Purchase  Co.  v.  Willoughby,  (1896)  1 
Ch.  (C.A.)  726, 734, 738 ;  B.C.  reversed, 
(1898)  A.  C.  321.] 

(/)  Otter  V.  Lord  Vaux,  2  K.  &  J. 
657,  per  V.  C.  Wood. 
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10.  This  has  been  carried  so  far  that  where  a  mortgage  was  Otter  v.  Vaux. 
made  with  a  power  of  sale,  and  then  a  second  incumbrance  was 

created,  and  then  the  mortgagor  purchased  under  the  power  of 
sale  in  the  iirst  mortgage,  it  was  held  that  by  this  means  the 
second  incumbrance  was  let  in  as  the  first  charge  upon  the 
estate  (a).  It  was  clear  that  if  the  mortgagor  had  paid  off 
the  first  mortgage  and  taken  a  reconveyance,  this  would  have 
enured  to  the  benefit  of  the  second  mortgagee ;  and  the  substance  of 
the  transaction  was  thought  to  be  the  same  where  the  mortgagor 
took  a  reconveyance  from  the  mortgagee  by  the  machinery 
of  the  power  of  sale :  it  was,  indeed,  said  that  this  would  give 
the  second  incumbrancer  a  double  security — first,  the  purchase- 
money  in  the  hands  of  the  first  mortgagee,  and  then  the  estate 
in  the  hands  of  the  mortgagor ;  but  the  answer  was  that  the 
mortgagee  could  get  no  more  than  he  was  entitled  to,  viz.  his 
principal  money  and  interest  (b).  [This  principle  applies  equally 
to  a  case  where  an  existing  incumbrancer  or  creditor  ranks  pari 
passu  with  the  incumbrancer  who  is  paid  off  (c). 

11.  But  where  the  trustee  in   bankruptcy  of   the  mortgagor  [Trustee  in 
purchased  from  the  first  mortgagee,  it  was  held  that  the  second  buvw  u'p'' 
mortgagee  was  unaffected  by   the  transaction,  that  the  trustee  charge.] 
stood  in   the   position   of  transferee   of   the   mortgage,  and  the 
second  mortgagee  was  entitled  to   redeem  him  upon  the  usual 

terms  (d).] 

12.  It  was  observed  by  Sir  William  Grant  («),  that  the  cases  Owner  of  a  charge 
of  Greswold  v.  Marsham  (/)  and  Mocatta  v.  Murgatroyd  (g)  were  "^^jJ^Z  ^^o^^ 
express   authorities  to  show  that  one   purchasing  an  equity  of  and  hold  his 
redemption  could  not  set  up  a  prior  mortgage  of  his  own,  uor  j^tg^^g^f *™^ 
consequently  a  mortgage  which  he  had  got  in,  against  subsequent  inoiimbrancer. 
incumbrances  of  which  he  had  notice.     Now  a  person  who  borrows 

money  cannot  be  his  own  creditor,  or  set  up  an  incumbrance  of 
his  own,  as  against  his  own  creditor  (A) ;  and  if  the  vendor  of  the 
equity  of  redemption  be  himself  personally  liable  for  the  charge, 
the  purchaser  will,  as  a  general  rule,  be  bound  to  indemnify  him, 
but  that  one  purchasing  an  equity  of  redemption  cannot  set  up 

(a)  Otter  v.  Lord  Vaux,  2  K.  &  J.  re-issued  as  though  they  were  still 

650  ;  6  D.  M.  &  G.  638,  643  ;  [and  see  subsisting).] 

Re  Cork  Harbour  Docks  Co.,  17  L.  E.  [(d)    Bell  v.   Sunderland    Building 

It.  515,  526].  Society,  24  Ch.  D.  618.] 

(6)  Otter  V.  Lord  Vaux,  2  K.  &  J.  657.  (e)  Toulmin  v.  Steere,  3  Mer.  224. 

[(c)  Be  Tasker  &  Sons,  (1905)  2  Ch.  (/)  2  Ch.  Ca.  170. 

(C.A.)  586  (where  debentures  were  {g)  1  P.  W.  393. 

paid  off  by  the   company  who  had  (/i)  Watts  v.  Symes,  1  De  G.  M.  & 

issued  them,  and  were  then  irregularly  G.  244,  per  L.  J.  Knight  Bruce. 
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a  morbgage  of  his  own,  or  one  which  he  has  got  in,  as  against 
incumbrances  not  created  by  himself  (a  proposition  not  estab- 
lished by  the  authorities  cited  by  Sir  W.  Grant  (a)  )  is,  it  is 
conceived,  not  law  at  the  present  day  (&).  If  the  first  mortgage  be 
paid  off  and  extinguished,  of  course  the  second  charge  is  let  in ; 
but,  subject  to  the  equities  flowing  from  the  contract  between 
the  purchaser  and  his  vendor,  the  first  mortgage  and  the  equity 
of  redemption  may  be  so  vested  in  the  same  person  as  to  keep 
the  two  separate,  and  so  exclude  the  second  incumbrance. 

Effect  of  keeping       13.  It  must  be  borne  in  mind  that  where  the  charge  and  the 

a  charge  on  foot.    .    ,       . ,  .  ,  ,  .         ,  ,  , 

inheritance  do  not  merge,  the  person  in  whom  they  are  vested 

has  two  distinct  possessions,  and  in  the  absence  of  any  indication 
of  intention  that  the  charge  shall  in  equity  wait  upon  and  attend 
the  inheritance,  the  charge  will  go  to  the  executor,  subject  to 
probate  and  legacy  duty  (c),  and  the  inheritance  to  the  heir  (d). 
The  question,  therefore,  is  constantly  arising  as  between  the  real 
and  personal  representatives,  whether  the  two  interests  merged 
in  the  lifetime  of  the  person  entitled  to  both  or  were  subsisting 
at  the  time  of  his  death ;  and  the  question  of  merger  or  non- 
merger  is  held  to  be  an  open  one  up  to  the  death  of  a  testator  (e), 
and  for  the  purpose  of  collecting  the  intention  parol  evidence  is 
admissible  (/). 
Rule  where  14.  Where  a  person  is  entitled  to  a  charge  and  to  the  inherit- 

heritenOTbecome  ^^^^  under  the  same  instrument  (g),  or  being  first  entitled  to 
united.  the  charge  subsequently  acquires  the  inheritance  as  devisee  (h), 

or  heir  (i),  or  being  first  entitled  to  the  inheritance  acquires  the 
charge  by  bequest  (j),  or  by  succession  as  next  of  kin  (k),  in  all 

(a)  See  Watts  v.  Symes,  1  De  G.  M.  kin,  but  only  for  the  benefit  of  persons 

&  G.  244  ;  and  Dart.  V.  &  P.  6th  ed.  claiming  under  a  will  ? 

p.  1040 ;  [Adarns  v.  Angell,  5  Gh.  D.  (e)  Sviinfen  v.  Swinfen  (No.  3),  29 

(C.A.)  634].  Beav.  199  ;  and  see  Tyrwhitt  v.  Tijr- 

(6)  See  now  Hayden  v.  KirJcpatrich,  whitt,  32  Beav.  244. 

34  Beav.  645  ;   Stevens  v.  Mid-Hants  (/)  Astley  v.  Milks,  1  Sim.  298. 

Railway  Company,  8  L.  R.  Ch.  App.  {g)  Grice  v.   Shaw,   10    Hare,   76  ; 

1064  ;    \_Gokuldoss   Gopaldoss  v.  Bam-  Richards  v.  Richards,  Johns.  754. 

hux  Seochand,   11    L.   R.   Ind.   App.  (h)  Forhes  v.  Moffat,  18  Ves.  384  ; 

126  ;  Thome  v.  Cann,  (1895)  A.  C.  11].  Earl  of  Clarendon  v.  Barham,  1  Y.  & 

(c)  See  Swabey  v.  Swahey,  15  Sim.  C.  C.  C.  688 ;  Davis  v.  Barrett,  14 
502.  Beav.  542. 

(d)  Belaney  v.  Belaney,  2  L.  R.  Ch.  (t)  Chester  v.  Willei,  Amb.  246  ; 
App.  138 ;  35  Beav.  469.  Lord  Romilly,  Pmoell  v.  Morgan,  2  Vern.  90  ;  Tliomas 
M.R.,  observed  that  "  If  the  testator  v.  Kemeys,  2  Vern.  348. 

had  died  intestate  altogether,  and  the  (j)  Price  v.  Gibson,  2  Eden,  115. 

<]^uestion  had  arisen  between  the  heir  (k)  Donisthorpe  v.   Porter,  2  Eden, 

and  the  next  of  kin,  I  think  the  term  162  ;  Lord  Compton  v.  Oxenden,  2  Ves. 

would  have  gone  to  the  heir."     Is  it  jun.  260  ;  [Re  French-Brewster's  Settle- 

meant  by  this  that  a  charge  cannot  be  ments,  (1904)  1  Ch.  713]. 
kept  up  for  the  benefit  of  the  next  of 
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these  cases,  in  the  absence  of  anything  said  or  done  by  the 
owner  of  the  charge  and  of  the  estate  to  show  what  his  intention 
was  (a),  the  Court  presumes  the  charge  to  be  merged  or  not, 
according  as  merger  would  or  not  be  for  the  owner's  benefit.  If, 
therefore,  the  owner  would,  as  in  the  case  of  an  infant  previously 
to  the  Wills  Act,  have  had  a  larger  testamentary  power  over 
the  charge  than  over  the  inheritance  (6),  or  if  the  merger  would 
let  in  subsequent  or  competing  incumbrances  (c)  of  substantial 
amount  (d),  or  the  debts  of  the  testator  or  grantor  («),  [or  the 
right  of  a  landlord  to  rent  (/)],  the  Court  presumes  the  intention 
to  have  been  that  the  charge  and  the  inheritance,  though  both 
vested  in  the  same  person,  should  be  kept  distinct.  But  if  it 
clearly  appear  that  to  keep  the  charge  on  foot  could  in  no  way 
benefit  the  owner  it  will  merge  (g). 

15.  Where  a  charge  is  paid  off  by  a  person  owning  an  interest  Eule  where 
in  the  property  charged,  the  quantum  of  interest  which  he  owns  °™^pj'g°'^^  °^ 


(o)  See  Tyrwhitt  v.  Tyrwhitt,  32 
Beav.  244,  in  which  case  Sir  John 
Eomilly,  M.R.,  observed  :  "  The  three 
tests  usually  applied  for  the  purpose 
of  ascertaining  whether  the  owner  of 
the  charge  intended  that  it  should 
merge  in  the  inheritance  at  the  time 
whenhebecameentitledtotheabsolute 
interest  in  the-  charge  are  :  1.  Any 
actual  expression  of  that  intention  ; 

2.  Where  the  form  and  character  of 
the  acts  done  are  only  consistent  with 
the  keeping  the  charge  on  foot ;  and 

3.  Such  an  intention  maybe  presumed 
when,  though  a  total  silence  in  all 
other  respects  pervades  the  matter,  it 
appears  that  it  was  for  the  interest  of 
the  owner  of  the  charge  that  it  should 
not  merge  in  the  inheritance  ; "  [and 
see  Thome  v.  Cann,  (1895)  A.  C.  11  ; 
and  Liquidation  Estates  Purchase  Go.  v. 
Willoughby,  (1895)  1  Ch.  726,  where  it 
was  said  by  Lindley,  L. J.,  that  having 
regard  to  the  decision  in  Thome  v. 
Cann,  "  it  is  perhaps  now  safe  to  say 
that  where  a  purchaser  of  a  property 
pays  off  acharge  onit,  withoutshowing 
an  intention  to  keep  it  alive,  still,  if 
its  continuance  as  an  existing  charge 
is  beneficial  to  him,  it  will  be  treated 
in  equity  as  subsisting  unless  an  in- 
tention to  the  contrary  can  be  inferred 
from  the  terms  of  the  purchase  deed 
or  from  other  legitimate  evidence," 
adding,  with  reference  to  the  facts  of 
the  particular  case,  that  he  did  not 
think  that  the  opportunity  of  making 
a  very  doubtful  claim  against  third 


parties  was  such  a  benefit  as  was  meant 
in  such  an  enunciation  of  the  doctrine. 
The  case  was  reversed  in  H.  L.  on 
other  grounds,  see  (1898)  A.  C.  321. 
For  a  case  in  which,  parties  having 
dealt  on  the  footing  that  a  term  of 
years  was  to  be  deemed  to  be  in  exist- 
ence, it  was  held  to  be  inequitable  to 
allow  the  term  to  be  treated  as  at  an 
end,  see  Thellvsson  v.  Liddard,  (1900) 
2  Ch.  635 ;  and  see  Oapitaland  bounties 
Bank  v.  Rhodes,  (1903)  1  Ch.  (C.  A.)  631 
See  also  Phillips  v.  Gutteridge,  4  De 
G.  &  J.  531  ;  Locking  v.  Parker,  8  L, 
R.  Ch.  30 ;  Be  Godley's  Estate,  (1896) 
1 1.  R.  45  ;  Smith  v.  S^nith,  19  L.  R.  Ir, 
514,  522], 

(6)  Powell  V.  Morgan,  2  Vern.  90 
Thomas  v.  Kemeys,  lb.  348  ;  Duke  of 
Ghandos  v.  Talbot,  2  P.  W.  601. 

(c)  Forbes  v.  Moffat,  18  Ves.  384 
Earl  of  Glarendon  v.  Barham,  1  Y.  & 
C.  C.  C.  688  ;  Grice  v.  Shaw,  10  Hare, 
76  ;  Richards  v.  Richards,  Johns.  754 
Keogh  v.  Keogh,  8  Ir.  R.  Eq.  179. 

(d)  Richards  v.  Richards,  Johns.  767, 

(e)  Davis  v.  Barrett,  14  Beav.  552 
Sing  V.  Leslie,  2  H.  &  M.  68. 

[(/)  Capital  and  Counties  Bank  v. 
Rhodes,  (1903)  1  Ch.  (C.A.)  631.] 

(g)  Price  v.  Gibson,  2  Eden,  115 
Donisthorpe  v.  Porter,  lb.  162  ;  Lord 
Compton  V.  Oxenden,  2  Ves.  jun.  263 
Swinfen  v.  Swinfen,  (No.  3),  29  Beav. 
199 ;  [Re  Godley's  Estate,  (1896)  1 
I.  R.  45  ;  Be  French  Brewster's  Settle- 
ments, (1904)  1  Ch.  713  ;  Re  Hole, 
(1906)  1  Ch.  (C.A.)  673]. 
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is,  in  the  absence  of  direct  evidence  of  intention,  the  chief  guide 
in  determining  whether  merger  takes  place.  If  he  be  absolutely 
entitled,  the  presumption  is  that  he  meant  to  free  the  property 
from  the  charge ;  if  only  partially  interested,  the  presumption 
is  that  he  intended  to  keep  it  on  foot  {a), 
liml^  T  ^*^  ff  ^^'  ^^^S'  ^^  *^^  person  paying  off  the  charge  be  tenant  in  fee 
a  charge.  simple,  the  presumption  will  be  that  the  charge  was  meant  to 

be  merged  (&),  unless  the  assignment  of  the  charge  was  to  a 
trustee  in  trust  for  the  owner  of  the  inheritance,  his  "executors, 
administrators,  and  assigns,"  instead  of  his  "  heirs  and  assigns  "  (c), 
or  there  were  other  circumstances  in  the  transaction  sufficient  to 
exclude  the  presumption  {d). 

The  mere  fact  of  taking  the  assignment  to  a  trustee  for  the 
person  paying  off,  though  a  material  ingredient  in  the  question 
of  intention,  is  not  alone  enough  to  keep  the  charge  on  foot  (e). 

[And  where  a  person,  claiming  to  be  the  absolute  owner  of  an 
estate,  borrows  money  to  pay  off  a   mortgage,  there  being  no 
intermediate  incumbrance,  the  presumption  is  that  he  means  to 
extinguish  the  charge  (/).] 
Tenant  for  life  yj^  jf  tijg  person  paying  off  the  charge  be  tenant  for  life,  the 

charge.  Court  Considers  that  as  his  interest  ceases  with  his  death,  he 

could  never  have  meant  that  the  charge  should  be  extinguished 
instead  of  enuring  to  the  benefit  of  his  representatives  {g)  \  [and 
effect  was  given  to  this  principle,  notwithstanding  that  the  pro- 
perty had  been  reconveyed  "absolutely  discharged"  from  the 
mortgage  debt,  the  solicitors  who  prepared  the  reconveyance  being 
not  fully  cognisant   of  the   facts  (A)].     The   same  rule  applies 

[(a)  jldamsv.  Angell,  5  Ch.  D.  (C.A.)  (c)  Ounter  v.  Gunter,  23  Beav.  571  ; 

634,  645  ;  Be  Pride,  (1891)  2  Ch.  135,  and  see  TyrwUtt  v.  Tyrwhitt,  32  Beav. 

where  an  owner  of  five-sixths  paid  off  244. 

a  charge  on  the  entirety  pending  a  (d)  Keogh  v.  Keogh,  8   Ir.  E.  Eq. 

suit   to  set  aside  the  sale  of  one  of  179. 

such  five-sixths  to  him,  and  took  from  (e)  Pitt  v.  Pitt,  22  Beav.  294  ;  Hood 

the  mortgagee  a  reconveyance  as  to  v.  Phillips,  3  Beav.  513. 

the  five-sixths,  and  a  transfer  as  to  the  [(/)  Mohesh  Lai.  v.  Mohunt  Bawan 

other  sixth,  and  it  was  held  that  the  Doss,  10  L.  E.  Ind.  App.  62.] 

charge  was  kept  alive  as  to  the  dis-  (jr)    Pitt    v.    Pitt,  22  Beav.   294  ; 

puted    sixth  ;     and    see   Liquidation  Burrell  v.  Earl  of  JEgremont,  7  Beav. 

Estates  Purdmse   Go.   v.    Willo^ighby,  205  :  Redington  v.  Bedington,  1  B.  &  B. 

(1896)  1   Ch.  (C.A.)  726,  733;  S.  G.  131  ;  Faulkner  v.  Daniel,  3  Rave,  217  ; 

reversed,  (1898)  A.C.  321.]  Lindsay  v.  Earl  Wicklow,!  Ir.  E.  Eq. 

(6)  Hood  V.  Phillips,  3  Beav.  513  ;  192  ;  [Re  Nepean's  Settled  Estate,  {1^3) 

Pitt  V.  Pitt,  22  Beav.  294  ;  Gunter  v.  1  Ir.  E.  298,  where  successive  tenants 

Gunter,   23   Beav.    571  ;    Swinfen    v.  for  life  were  recouped  rateably,  the 

Swinfen    (No.    3),     29     Beav.     199  ;  earlier  not  being  preferred]. 

[Re  Nunn's  Estate,  23  L.  E.  Ir.  286,  [{h)LordGiffordv.LordFitzhardinge, 

309  ;  Be  Lloyd's  Estate,  (1903)  1  I.  E.  (1899)  2  Ch.  32  ;  and  see  Gonolly  v. 

145].  Barter,  (1904)  1  I.  E.  144.] 
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though  the  tenant  for  life  be  or  become  entitled  (subject  to  re- 
mainders to  his  own  issue  which  fail)  to  the  ultimate  reversion  in 
fee  (a) ;  [and  the  fact  that  the  tenant  for  life  is  the  mother  of  the 
remainderman  is  not  of  itself  sufficient  to  rebut  the  presump- 
tion (6)].  But  even  in  the  case  of  a  tenant  for  life,  positive 
evidence  may  be  given  by  parol  that  he  meant  to  merge  the 
charge  (e). 

18.  As  tenant  in  tail  in  possession,  if  of  age,  has   an   absolute  Tenant  in  tail  in 

»    J.  ...  ,,  ,    ,  1  •     i   i      1  •  1-  possession  and  of 

power  or  disposition  over  the  estate,  subject  to  his  compliance  age  paying  off  a 
with  certain  forms,  the  presumption  is,  that  if  he  pay  off  a  charge  charge. 
he  meant  to  merge  it  {d). 

19.  But  if  tenant  in  fee  simple,  subject  to  an  executory  limita-  Special  cases 
timi  over,  which  he  cannot  destroy  (e),  or  a  tenant  in  tail  under  been  kept  on 
an  Act  of  Parliament,   who  is   incapable   of   acquiring  the   fee  ^°°''- 
simple  (/),  or  tenant  in  tail  in  remainder  during  the  life  of  the 

tenant  for  life  whose  issue,  if  any,  will  be  prior  tenants  in  tail  (g), 
pay  off  a  charge,  in  all  these  cases,  as  the  interest  of  the  party 
required  the  charge  to  be  kept  on  foot,  the  presumption  is  that 
such  was  the  intention.  And  where  a  tenant  in  tail  paid  off  a 
charge  with  the  intention  of  extinguishing  it,  believing  himself  to 
be  tenant  in  fee  simple,  and  assuming  that  as  the  basis  of  the 
transaction,  the  Court  considered,  on  the  ground  of  mistake,  that 
the  tenant  in  tail  had  not  merged  the  charge  (h). 

20.  It  seems  to  be  settled  that  where  a  tenant  for  life  or  tenant  Payment  of 

in  tail  in  remainder  pays  off  a   charge,   and  afterwards  the  fee  secfuent^acqvdsi- 
devolves  on  the  tenant  for  life,  or  the  remainder  of  the  tenant  in  tion  of  fee. 
tail  vests  in  possession,  this  subsequent  union  of  the  charge  and 
the  inheritance  is  not  per  se   sufficient  to   rebut   the  intention 
previously  shown  to  keep  the  charge  on  foot  (i) ;  [and  similarly,  [Lease  taken  by 
where  a  tenant  for  life  in  remainder  takes  a  beneficial  lease,  and  *g^^*  ^"^  f'^  ™ 
subsequently  becomes  tenant  for  life  in  possession,  the  presump- 
tion is  against  merger  (_;')]. 


(a)  Wyndham  v.  Earl  of  Egremont,  C.  C.  120  ;  S.  C,  1  Ves.  jun.  227  ;  see 

Amb.  753 ;  Trevor  v.  Trevor,  2  M.  &  Earl  of  Buckinghamshire  v.  Hohart,  3 

K.  675.  Sw.  200. 

[(i)  Re  Harvey,  (1896)  1  Ch.  (C.A.)  (g)   Wigsell  v.    Wigsell,  2  S.  &  S. 

137.]  364  ;  Horton  v.  Smith,  4  K.  &  J.  624. 
(c)  Astley  v.  Milles,  1  Sim.  298.  (h)  Earl  of  Buckinghamshire  v.  Ho- 
ld) St  Paul  V.  Dudley,  15  Ves.  173,  bart,  3  Sw.  186  ;  Kirkham  v.  Smith, 

per  Lord  Eldon  ;  Jones  v.  Morgan,  1  1  Ves.  258. 

B.  0.  0.  206  ;   Earl  of  Buckingham-  (i)   Trevor  v.    Trevor,   2   M.   &   K. 

shire  v.  Hohart,  3  Sw.  199  ;  Keogh  v.  675  ;    Wigsell  v.    Wigsell,  2  S.  &  S. 

Keogh,  8  Ir.  R.  Eq.  179.  364  ;    Horton  v.   Smith,   4   K.   &  J. 

(e)  Prinkwater  v.  Comhe,  2  S.  &  S.  624. 

340.  Uj )  Ingle  v.  Vaughan  Jenkins,  (1 900) 

(/)  Shrewsbury  v.  Shrewsbury,  3  B.  2  Ch.  368.] 
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Mortgage  by  21.  If  a  person  having  both  a  subsisting  charge  and  the  estate, 

bought  u'"'a'"''     mortgage  or  convey  the  latter,  without  mention  of  the  charge, 
charge.  the  security  carries  with  it  all  the  mortgagor's  interest,  and  as 

between  the  mortgagor  and  mortgagee  there  is  a  merger  (a).  If 
tenant  in  fee  of  an  estate  mortgage  it  to  the  trustees  of  his 
settlement  to  secure  a  fund  to  which  he  is  absolutely  entitled, 
subject  to  a  life  interest  limited  to  his  wife,  and  then  dies  in  the 
lifetime  of  the  wife,  there  can  be  no  merger,  for  during  the 
existence  of  the  wife's  interest  the  trustees  could  not,  without  a 
breach  of  trust,  release  the  charge  to  him  (6). 
[Declaration  [Where    the    owner    of    an    equity    of    redemption    takes    a 

^^^Pj^s  ™°'''^eage  tj.^jjgfgj,  of  a,n  existing  mortgage,  with  a  declaration  that  the 
mortgage  is  kept  on  foot  as  a  subsisting  charge  for  the  benefit 
of  himself,  his  heirs  and  assigns,  the  mortgage  will  pass,  upon  his 
death  intestate,  as  personal  estate  to  his  next  of  kin  (c).] 
Whether  charges       22.  As   charges  are   not  unfrequently  assigned  like  terms  of 
attend  the  in-       years  upon  trust  to  attend  the  inheritance,  it  may  be  useful  to 
heritanee.  ^^(j  some  cautionary  remarks.     So  far  as  the  author  is  aware, 

there  is  no  authority  for  saying  that  charges  can  be  made  to 
wait  upon  the  inheritance  like  terms  of  years.  No  doubt  charges, 
like  heirlooms  and  other  personalty,  can  be  settled  to  a  certain 
extent  to  run  in  the  channel  of  realty,  but  can  they  be  impressed 
with  the  nature  of  realty  itself  ?  Thus  A.  buys  an  estate,  and 
settles  it  by  the  purchase  deed  to  the  use  of  himself  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail,  with  remainder 
over  to  B.,  and,  suspecting  secret  incumbrances,  has  a  charge 
assigned  to  a  trustee  upon  trust  to  attend  the  inheritance ;  A. 
dies  leaving  an  only  son,  who  shortly  afterwards  dies  without 
issue,  when  the  estate  becomes  vested  in  B.  An  incumbrancer 
now  starts  up,  and  the  charge  is  raised.  Who  is  to  have  the 
benefit  of  it?  Not,  it  will  be  said,  A.'s  real  or  personal  repre- 
sentative, for  by  the  trust  he  has  parted  with  the  absolute 
interest  in  favour  of  others.  Not  B.,  for  how  can  personal  estate  go 
after  an  entail  to  a  remainderman  ?  The  practice  of  assignment 
of  charges,  however,  is  so  prevalent  that  when  the  point  comes  to 
be  decided,  the  Court  may  go  the  whole  length  of  holding  that 
charges  can  attend  the  devolution  of  real  estate  through  all  its 
changes,  and  that  they  are  not  barred,  &c.,  and  that  though  latent 
before,  yet  they  resume  their  vitality  when  a  secret  incumbrance 

(a)    Tyler    v.    Lake,  4  Sim.   351 ;      1  Ch,  7441 
Johnson  v.  Webster,  4  De  G.  M.  &  G.  (6)  WiUces  v.  Collin,  8  L.  R.  Eq.  338. 

474  ;  [and  see  Price  v.  John,  (1905)  [(c)  Be  Gibbon,  (1909)  1  Ch,  367.] 
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is  disclosed.    The  point  must  at  present  be  considered  an  open 
one. 

23.  Now  by  the  Supreme  Court  of  Judicature  Act,  1873,  sect.  36  &  37  Viot. 
25,  sub-sect.  4,  there  is  not  any  merger  by  operation  of  law  only  '^'  '  ^'  ' 
of  any  estate,  the  beneficial  interest  in  which  would  not  be 
deemed  to  be  merged  or  extinguished  in  equity..  [The  effect  of 
this  enactment  "  seems  to  be  that,  if  the  circumstances  are  such 
that  a  Court  of  Equity  would  have  held  that  there  was  no  merger 
in  equity,  there  is  now  no  merger  at  law,  and  the  rights  of  the 
parties  must  be  dealt  with  on  that  footing "  (a).] 


SEGTION   V 

OF   DOWER  AND   CURTESY 

j 

1.  A  trust  or  equitable  interest  (6)  and  equity  of  redemp-  Dower  and  cur.. 
tion  (c),  ot  freeholds,  were  until  the  Dower  Act  (d)  exempt  from  the  ^^^^  of  a  trust. 
lien  of  dower;  but  were  subject  to  the  curtesy  of  the  husband  (e), 

Unless  the  husband  was  an  alien  (/). 

2.  An  equitable  interest  in  copyholds  (as  the  Dower  Act  does  not  Freebench. 
apply  to  them  (^))  remains  as  before  not  subject  to  freebench  (h), 

3.  "With  respect  to  curtesy,  as  at  law  the  wife,  to  entitle  her  What  seisin  re- 
husband  to  curtesy,  must  have  seisin  in  deed  of  the  freehold  (^),  curtesy."  ^'^^ 

[(a)  Capital  and  Counties  Bank  234,  per  liOidHalhot;  Attorney  ^General 
Limited  v.  Rhodes,  (1903)  1  Ch.  (C.A.)  v.  Scott,  Cas.  t.  Talb.  139,  pereundem; 
631,  653,  654,  per  Cozens -Hardy,  VFatts  V.  Ball,  1  P.  W.  108:  Sweet- 
LJ,,]  apple  V.  Bindon,  2  Vern.  536  ;  CwA- 
.  (6)  Colt  V.  Colt,  1  Ch.  Rep.  254  ;  ningham  v.  Moody,  1  Ves.  174 ;  Gas- 
Bottomley  v.  Lord  Fairfax,  Pr.  Ch.  home  v.  Scarf e,  1  Atk,  603  ;  JDodson 
336  ;  Attorney  -  General  v.  Scott,  Cas.  v.  Hay,  3  B.  C.  C.  405. 
t,  Talb.  138 ;  Chaplin  v.  Chaplin,  3  (/)  See  Dumoncel  v.  Dumoncel,  13 
P.  W.  '229  ;  Shepherd  v.  Shepherd,  Id.  Jr.  Eq.  Eep.  92.  But  see  now  the 
234,  note  (D);  Lady  Radnor  v.  Bother-  Naturalization  Act,  1870  (33  Viot.  c. 
ham,  Pr.  Ch.  65,  per  Lord  Somers ;  14),  s.  2. 
Goodwin  v.  Winsmore,  2  Atk.  525.  The  {g)  See  post,  p.  950. 
distinction  taken  by  Sir  Jog.  Jekyllin  Qi)  Forder  v.  IVade,  4  B.  C.  C.  521. 
Banks  v.  Sutton,  2  P.  W.  700,  between  [(i)  The  seisin  in  deed  of  the  free- 
trusts  created  by  the  husband  himself  hold  is  necessary  only  in  the  cases  in 
and  trusts  originating  from  a  stranger,  which,  in  the  language  of  Lord  Coke, 
has  been  overruled  by  subsequent  "  it  may  be  attained  unto  "  ;  Co.  upon 
cases;  Curtis  v.  Curtis,  2  B.  C.  C.  Litt.  29a.,  but  where  there  are  no 
630  ;  jyArcy  v.  Blake,  2  Sch.  &  Lef.  possible  means  by  which  the  seisin  in 
391 ;  Burgess  v.  Wheate,  1  Eden,  197.  deedcanbeacquired,  the  husband  will 
■  (c)  Dixon  V.  Saville,  1  B.  C.  C.  326  ;  be  entitled  to  curtesy  notwithstanding 
Reynolds  v.  Messing,  cited  1  Atk.  604  ;  its  absence,  for  impotentia  excusatlegem. 
Casborne  v.  Scarf e,  2  J.  &  W.  194.  Thus  in  the  case  put  by  Lord  Coke,  "a 

(d)  3  &  4  W.  4.  c.  105.  man  seised  of  an  advowson  or  rent  in 

(e)  Chaplin  v.    Chaplin,   3   P.   W.  fee  hath  issue  a  daughter,   who  is 

3  0 
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the  question  arises  whether  in  the  instance  of  a  trust,  there 
must  not  be  such  a  seisin  of  the  equitable  estate  in  the  wife  as 
is  considered  equivalent  to  legal  seisin,  as  actual  possession  of  the 
estate  clothed  with  the  receipt  of  the  rents  and  profits. 

No  curtesy  where      4.  It  seems  to  be  admitted  that  if  the  equitable  interest  be  in 

possession.  the  possession  of  a  stranger,  adversely  to  the  right  of  the  wife, 

there  is  no  such  seisin  in  deed  as  to  entitle  the  husband  to  his 
curtesy  {a). 

Executory  trusts.  5.  But  if  money  be  articled  or  directed  by  will  to  be  laid  out 
in  a  purchase  of  land  to  he  settled  on  a  married  woman  in  fee 
or  in  tail,  the  husband  is  entitled  to  curtesy,  though  no  rent  or 
interest  may  have  been  actually  paid  during  the  coverture  (b). 
This  proceeds  on  the  principle  that  the  laehes  of  the  trustees 
shall  not  prejudice  the  right  of  a  third  person,  and,  therefore,  the 
claim  to  curtesy  arises  in  the  same  manner  as  if  the  trustees  had 
actually  laid  out  the  money  in  land  and  put  the  parties  in 
possession. 

Parker  v.  Carter.  6.  And  it  has  been  held,  that  in  the  case  of  an  ordinary  trust, 
any  seisin  of  the  wife,  though  she  has  not  possession  or  receipt 
of  rents,  is  sufficient  to  entitle  the  husband  to  curtesy.  Thus  an 
estate  had  been  vested  in  trustees  upon  trust  for  Carter,  during 
the  Joint  lives  of  himself  and  Mary  his  wife,  and  upon  the  death 
of  either  of  them,  and  in  default  of  appointment,  upon  trust  for 
the  children  in  fee.  There  were  two  children,  a  son,  and  a 
daughter  Elizabeth,  and  the  daughter  married  Parker ;  Carter 
died  in  1817,  and  on  his  decease  the  widow,  although  she  had  no 
life  estate,  held  possession  of  the  estate  until  her  own  death  in 
1839.  Elizabeth  Parker  died  in  1836,  and  the  question  was, 
whether  Parker  the  husband  was  tenant  by  the  curtesy,  although 
his  wife  had  never  been  in  receipt  of  rents.  The  Vice-Chancellor 
ruled  that  the  possession  of  Carter  was  the  possession  of  his 
trustee,  and  gave  to  the  trustee  a  seisin  of  the  inheritance ;  that 
the  death  of  Carter  did  not  interrupt  that  seisin,  but  the  trustee 
was  still  in  actual  possession,  not  by  a  new  title  then  for  the 

married,  and  hath  issue  and  dieth  only  child,  it  was  held  that  under  the 

seised,  the  wife,  before  the  rent  became  operation  of  the  Wills  Act  the  husband 

due  or  the  church  became  void,  dieth,  was  entitled  to  curtesy,  and  that,  as 

she  had  but  a  seisin  in  law,  and  yet  he  there  were  no  possible  means  by  which 

shall  be  tenant  by  the  curtesy,  be-  the    husband    could    have    obtained 

cause  he  could  by  no  industry  attain  seisin  in  the  wife's  lifetime,  it  was 

to  any  other  seisin,"  Co.  upon  Litt.  not  required  ;  Eager  v.  Furnivall,  17 

29a.      So  where  a  testator   devised  Ch.  D.  115.] 

an  estate  to  his  daughter,  her  heirs  (a)  Parker  v.  Garter,  4  Hare,  413. 

and  assigns,  for  her  separate  use,  and  (6)  Sweetapple  v.  Bindon,  2  Vern. 

the  daughter  died  in  the  lifetime  of  536 ;  Dodson  v.  Hay,  3  B.  C.  C.  405. 
the  testator  leaving  a  husband  and  an 
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first  time  accruing,  but  by  continuance  of  the  seisin  acquired 
during  the  coverture,  that  the  trustee  was  in  such  possession 
for  the  benefit  of  the  party  lawfully  entitled  thereto,  and  that 
he  continued  in  such  possession  until  the  entry  of  Mary,  which 
might  be  supposed  to  be  a  month  or  more  after  the  death  of  her 
husband,  and  that  such  interval,  there  being  no  adverse  pos- 
session, would  entitle  the  husband  to  his  curtesy  (a): 

7.  If  the  trust  be  for  the  separate  use  of  the  wife,  so  that  her  Curtesy  where 
seisin  would  not  entitle  her  husband  to  the  possession  or  profits,  uge_ 

it  was  formerly  doubted  whether  in  this  case  curtesy  was  not 
excluded.  Lord  Hardwicke  was  originally  in  favour  of  the 
curtesy  (&);  but  in  a  subsequent  case  (without  any  allusion, 
however,  to  his  former  opinion),  he  decided  against  the  claim  of 
the  husband  (c).  It  has  since  been  determined  that  the  husband 
is  entitled  (d). 

[The  right  of  the  husband  will,  however,  be  defeated  by  a  dis-  [Defeated  by  a 
position  by  the  wife  of  her  inheritance  by  act  inte7-  vivos  or  by  the^wife!]"  ^ 
will  (e).] 

8.  It  was  observed  by  Sir  John  Leach  that  at  law  the  husband  Opinion  of  Sir 
could  not  be  excluded  from  the  enjoyment  of  property  given  to 

or  settled  upon  the  wife,  but  in  equity  he  might,  and  that  not 
only  partially,  as  by  a  direction  to  pay  the  rents  and  profits  to 
the  separate  use  of  his  wife  during  coverture,  but  wholly,  by  a 
direction  that  upon  the  death  of  the  wife  the  inheritance  should 
descend  to  the  heir  of  the  wife,  and  that  the  Moshand  should  not 
he  entitled  to  be  tenant  hy  the  curtesy  (/);  but  this  doctrine  may 
admit  of  question,  as  there  appears  no  reason  why  a  person 
should  be  able  to  exempt  equitable  any  more  than  legal  estates 
from  the  ordinary  incidents  of  property.  A  declaration,  for  in- 
stance, by  a  settlor,  that  a  trust  should  be  inalienable  or  not 
available  to  creditors  would  be  absolutely  void.  In  the  case  of 
Bennet  v.  Davis  {g),  which  is  cited  by  Sir  J.  Leach  for  his  posi- 
tion, the  question  discussed  was  not  whether  curtesy  attached 
on  an  equitable  estate,  but  whether  an  equitable  estate  arose. 
A  testator  had  devised  lands  "to  his  daughter,  the  wife  of 
Bennet,  for  her  separate  use,  exclusive  of  her  husband,  to  hold 

(a)  Parker  v.  Garter,  4  Hare,  400  ;  ion  v.  Rowley,  8  L.  K.  Eq.  139  ;  [Cooper 

see  Gashorne  v.  Scarfe,  1  Atk.  606.  v.  Macdonald,  7  Ch.  D.  (C.A.)  288.] 

(6)    Roberts    v.     Dixwell,    1     Atk.  But  see  contra,  Moore  v.  Webster,  3  L. 

609.  R.  E(i.  267. 

(c)  Hearle  v.  Greenbank,  3  Atk.  715,  [(e)  Gooper  v.  Macdonald,  7  Ch.  D. 
716.  (C.A.)  288.] 

(d)  Morgan  v.  Morgan,  5  Mad.  408  ;  (/)  Morgan  v.  Morgan,  5  Mad.  411. 
Follett  V.  Tyrer,  14  Sim.  125  ;  Apple-  {g)  2  P.  W.  316. 
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the  same  to  her  and  her  heirs,"  and  that  her  husband  should  not 
be  tenant  by  the  curtesy,  nor  have  the  lands  for  his  life  in  case 
he  survived,  but  that  they  should  upon  his  wife's  death  go  to 
her  heirs.  It  was  contended  that  the  wife  could  not  be  a  trustee 
for  herself,  and  that  the  husband  could  not  be  a  trustee  for  the 
wife,  they  both  being  one  person,  and,  that  consequently,  as  there 
was  no  trustee,  the  husband  was  entitled  to  the  estate  bene- 
ficially. But  the  Court  held  that  the  husband  was  a  trustee  for 
the  wife,  and  observed,  "though  the  husband  might  be  tenant 
by  the  curtesy  (viz.  of  the  legal  estate),  yet  he  should  be  but  a 
trustee  for  the  heirs  of  the  wife."  The  remark  certainly  implies 
that  on  the  death  of  the  wife  the  husband  would  not  be  tenant 
by  the  curtesy  of  the  equitable  estate,  but  that  question  had  not 
been  adverted  to  at  the  bar,' and  apparently,  from  the  context, 
was  not  under  the  consideration  of  the  Court.  Even  assuming 
the  remark  to  have  been  made  advisedly,  the  view  of  the  Court 
may  have  been  that  the  curtesy  of  the  husband  was  excluded 
on  the  ground  now  overruled,  viz.  that  the  trust  being  not 
simply  for  the  wife  and  her  heirs,  but  during  the  coverture  for 
the  separate  use  of  the  wife,  and  after  her  death  for  her  heirs, 
there  was  not  a  sufficient  seisin  as  regarded  the  husband  for  the 
curtesy  to  attach  upon  (a). 
[Effect  of  [9.  Under  the  Married    Women's   Property  Act,  1882   (&),  a 

Property  Act,       married  woman  is  enabled  to  acquire,  hold,  and  dispose  of  property 
^*^^-]  as  her  separate  estate  as  if  she  were  a  feme  sole,  without  the 

intervention  of  any  trustee,  but  the  Act  does  not  purport  to 
interfere  with  the  husband's  right  in  case  of  intestacy,  and 
accordingly  he  is  entitled  to  his  curtesy  in  the  same  manner  as  if 
the  property  had,  independently  of  the  Act,  been  settled  for  the 
separate  use  of  the  wife  (c).] 
Distinction  10.  It  must  be  acknowledged,  that  as  dower  and  curtesy  stand 

and  curtesy.  exactly  on  the  same  footing  upon  principle,  either  the  rejection 
of  dower,  or  the  admission  of  curtesy,  was  an  anomaly.  Some 
high  authorities,  as  Lord  Talbot  {d),  Sir  T.  Clark  (e),  and  Lord 
Loughborough  (/),  regarded  the  allowance  of  curtesy  as  the  ex- 
ception ;  and  the  ground  upon  which  they  proceeded  was  that 
as  trusts  followed  the  likeness  of  the  use,  and  there  was  no 
curtesy  of  the  use,  there  could  be  none  of  the  trust.     On  the 

■    (a)  See  Hearle  v.  Greenbank,  3  Atk.  [(c)  Hope  v.  Hope,  (1892)  2  Gh.  336.] 

715,  716, ;  Morgan  v.  Morgan,  5  Mad.  {d)  Chaplin  v.    Chaplin,  3   P.   W. 

408.  234  ;  Attorney-General  v.  Scott,  Gas.  t. 

Ub)  45  &  46  Vict.   c.   75,  sect.   1,  Talb.  139. 


sub-s.  1.     See  as  to  the  effect  of  the  {e)Burgess-v.Wheate,l'Eden,196-198. 

Act,  post,  pp.  964,  et  seq.]  (/)  Dixon  v.  Saville,  1  B.  C.  C.  327. 
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other    hand,   Sir    J.    Jekyll    (a),    Lord    Hardwicke    (6),    Lord 

Cowper    (c),  Lord    Mansfield    (d),  Lord   Henley   (e),   and   Lord 

Eedesdale  (/ ),  thought  that  consistency  would  be  restored  by  the 

admission  of  the  title  to  cZow«r  ;  for,  since  the  Statute  of  Frauds, 

they  argued  the   system   of  trusts  had  undergone   considerable 

alteration,  and  was  conducted  upon  a  much  more  liberal  footing : 

the  rule  now  was,  that,  as  between  the  cestui  que  trust  and  the 

trustee  and  all  claiming  by  or  under  them,  whoever  would  have 

a  right  against  the  legal   estate   had   a  like  right  against  the 

equitable.     Thus  either  argument  had  a  fair  show  of  reason  to  ' 

support  it  •  but  the  latter  view  was,  no  doubt,  more  in  harmony 

with  the  system  of  trusts  as  eventually  established. 

The  Courts,  according  to  Lord  Eedesdale,  were  led  to  refuse  How  curtesy 
dower  out  of  trust  estates  from  a  well-founded  fear  of  affecting  ^^^e^  ^  ®^  not 
the  titles  to  a  large  proportion  of  the  estates  in  the  country,  dower. 
because  parties  had  been  acting  on  the  footing  that  dower  did 
not  attach  to  a  trust ;  but  the  same  objection  did  not  apply  to 
allowing  tenancy  hy  the   curtesy,  inasmuch  as  no   person  would 
purchase  an  estate  without  the  concurrence  of  the  husband  {g). 

11.  By  the  Dower  Act,  1833  (7i),  the  widow  is  entitled  to  dower  Dower  Act. 
in  equity  where  the  husband  dies  beneficially  entitled  to  any  in- 
terest (not  conferring  a  title  to  dower  at  law)  which  whether 
wholly  equitable,  or  partly  legal  and  partly  equitable,  is  an 
estate  of  inheritance  in  possession,  or  equal  to  an  estate  of  in- 
heritance in  possession,  other  than  an  estate  in  joint  tenancy  (i). 
But  in  either  case  the  wife  will  not  be  entitled  to  dower  out  of 
any  property  absolutely  disposed  of  by  the  husband  in  his  life- 
time or  by  will  (/).  And  by  the  Act  a  widow  is  not  entitled  to 
dower  out  of  any  land,  when  in  the  deed  of  conveyance  thereof 
to  her  husband,  or  in  any  deed  executed  by  him,  it  shall  be  de- 
clared that  his  widow  shall  not  be  entitled  to  dower  {k).    And 

(a)  Banks  v.  Sutton,  2  P.  W.  713,  interposition  of  possible  estates  tail, 
714.  it  was  held  that  the  widow  was  not 

(b)  Gasburne  v.  Inglis,  2  J.  &  W.  200.  entitled  to  dower  ;  Be  Mitchell,  (1892) 

(c)  Watts  V.  Ball,  1  P.  W.  109.  2  Ch.  87.] 

{d)  Burgess  v.  TVlieate,  1  Eden,  224.  (j)    3  &  4  W.  4.  c.  105,  s.  4.     But 

(«)  lb.  249-251.  whether  the  husband  has  devised  his 

(/)  D'Arcy  v.  Blake,  2  Sob.  &  Lef.  estate  in  such  a  way  as  to  manifest  an 

388.  intention  that  the  estate  should  be 

(g)  D'Arcy  v.  Blake,  2  Sch.  &  Lef.  free  from  dower  is  a  question  often 

388.  of  great  nicety.     See  Oihson  v.  Gib- 

(/i)3,&4W.  4.  c.  105.  son,  1  Drew.   42;   Lacey  v.  Hill,  19 

{i)  lb.  s.  2.     [Where  the  husband  L.     K.     Eq.     346,     and     Lord     St 

had    a    limited    equitable  estate    in  Leonards  on  Real  Property  Statutes, 

possession  which   was  severed   from  p.  254. 

his  legal  estate  in  remainder  by  the  {k)  3  &  4  W.  4.  c.  105,  s.  6, 
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Exceptions  from 
Act. 


Dower  out  of 
equitable  fee 
subject  to  ex- 
ecutory devise. 


[Intestates' 
Estates  Act, 
1890.] 


the  widow's  right  of  dower  may  also  be  barred  by  declaration 
contained  in  the  husband's  will  (a). 

12.  The  Act  does  not  extend  to  the  dower  of  any  widow 
married  on  m-  before  the  Isi  January,  1834  (&),  and  does  not  apply 
to  copyholds  (c),  though  it  does  to  lands  of  gavelkind  tenure  (d). 

13.  And  a  widow  married  since  the  Act  is  dowable  of  an 
equitable  estate  limited  to  the  husband  in  fee,  but  subject  to  a 
limitation  over  on  his  dying  without  issue  living  at  his  death, 
and  which  event  has  since  occurred  (e). 

[14.  The  charge  of  500/.  on  an  intestate's  real  and  personal 
estate  in  favour  of  his  widow,  under  the  Intestates'  Estates  Act, 
1890  (/),  has,  to  the  extent  to  which  such  charge  affects  the  real 
estate,  priority  over  her  right  to  dower  (g).] 
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Under  the  above  title  we  propose.  First,  To  advert  shortly  to 
the  effect  of  marriage  upon  property,  held  upon  trust  for  a  feme 
covert  simply,  and  not  for  her  separate  use,  treating,  in  order,  of 
pure  personalty,  chattels  real,  and  real  estate  of  freehold  or 
inheritance;  and,  Secondly,  To  consider  the  nature  of  a  wife's 
separate  estate  (h). 

First.  Of  a,  feme  covert's  equitable  interest  generally. 

[And  here  we  may  observe,  that  the  mutual  rights  of  husband 
and  wife  in  the  property  of  the  wife  have  recently  undergone 
such  great  changes,  that  it  will  be  well,  for  the  sake  of  simplicity, 
to  deal  separately  with  (a),  the  law  as  regards  cases  not  affected 
by  the  Married  Women's  Property  Act,  1882,  and  (b),  the  modi- 
fications introduced  by  that  Act. 


(a)  3  &  4  W.  4.  c.  105,  s.  7. 
(6)  lb.  s.  14. 

(c)  Powdrell  v.  Jones,  2  Sni.  &  G. 
407  ;  Smith  v.  Adams,  5  De  G.  M.  & 
G.  712. 

(d)  Farley  v.  Bonham,  2  J.  &  H.  177. 

(e)  Smith  V.  Spencer,  2  Jur.  N.S.  778. 
[(/)  53  &  54  Vict.  c.  29,  ss.  2,  4. 

The  Act  does  not  apply  to  cases  of 
partial  intestacy  ;  Be  Twigg,  (1892)  1 
Oh.  579  ;  but  does  apply  where  there 
is  a  complete  failure  by  lapse  of  all 
beneficial  interests  under  a  will,  and 


the  person  therein  named  as  executor 
has  predeceased  the  testator  :  Re  Cuffe, 
(1908)  2  Ch.  500.  As  to  the  right  to 
the  ^500  being  barred  by  a  provision 
in  a  marriage  settlement  executed 
before  the  Act,  see  Re  Hogan,  (1901) 
1  I.  R.  168.] 
[((/)  Re  Charriere,  (1896)  1  Ch.  912.1 
(Ji)  This  section  in  the  third  and 
fourth  editions  was  added  to  and  much 
improved  by  the  author's  friend,  the 
late  Mr  F.  6.  Haynes. 
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(a)  As  to  cases  not  affected  by  the  Married  Women's  Property 
Act. 

The  cases  to  be  considered  under  this  head  will  be  confined  to 
those  .in  which  property  accrued  before  the  1st  January,  1883, 
to  women  who  were  married  before  that  date.] 

1.  As  respects  pure  personal  estate  (by  which   expression   is  Pure  personal 
here  meant  personalty  exclusive  of  chattels  real,  such  as  chattels  ^^  aeparate^use.' 
personal,  legacies,  and  other  choses  in  action),  not  settled  to  the 
wife's  separate  use,  the  husband's  power  over  the  equitable  estate 
is  regulated  by  his  power  over  the   legal  estate.     A   personal 
chattel,  as  furniture,  held  in  trust  for  the  wife,  belongs  in  equity 
to  the  husband  absolutely.     But  as  to  clioses  in  action,  as  legacies, 
the  right  of  the  husband  depends  upon  the  fact  of  reduction  into 
possession  (a).     If  the  wife's  equitable  interest  be  a  present  one, 
and  the  trustee  is  willing  to  facilitate  the  reduction  into  posses- 
sion by  payment,  transfer,  &c.,  to  the  husband,  the  trustee  is  at 
liberty  to  do  so,  and  will  not  thereby  incur  any  personal  responsi- 
bility (b).     On  the  other  hand,  the  trustee,  in  whose  hands  the 
wife's  chose  in  action  is,  may,  in  a  proper  case,  insist  on  having 
it  settled ;  and  if  for  that   purpose  he  pay   it,   by  arrangement 
with  the  husband,  to  the  trustees  of  an  existing  settlement,  to 
be  held  by  them  upon  the  trusts  thereof,  such  settlement  will 
be  as  valid  as  if  made  by  the  Court   (c).     But   a   wife  has   no 
equity  to   a   settlement   until    her   ante  -  nuptial  debts  have  been 
discharged  (d) ;  and  she  has  no  such  equity  against  a  purchaser 
where  the   fund   has   been   aliened    by   the    husband,   and    the 
alienation   is   binding    on   the   wife   from   her  having  taken    a 
fraudiolent  part  in  the  alienation  (e). 

An  actual  reduction  into  possession  (/)  is  required  for  defeat- Eeduotion  into 
ing  the  wife's  rights  (g) ;  and  in   the   absence  of  reduction  into  P°^^^^^'°°' 

(a)  Purdew  v.  Jackson,  1  Euss.  45,      1871,  p.  210. 

46.     [Thus  if  a  feme,  joint  tenant  of  (e)  Re  Lush's   Trust,  4  L.  R.  Ch. 

a  chose  in  action,  marries,  the  joint  App.  591  ;  [Gahill  v.  Gahill,  8  App. 

tenancy  is  not  thereby  severed  ;   Re  Cas.  427  ;  S.  C.  iiom.  Gahill  v.  Martin, 

Butler's  Trusts,  38  Ch.  D.  (C.A.)  286,  5  L.  R.  Ir.  227  ;  7  L.  R.  Ir.  361]. 
overruling  Bailie  v.  Treharne,  17  Ch.  [(/)  As  to  the  circumstances  under 

D.  388.]  which  a  lodgment  in  Court,  of  money 

(b)  See  Re  Swan,  2  H.  &  M.  37.  •  representinga  chose  in  action  belonging 

(c)  Montefiore  v.  Behrens,  1  L.  R.  Eq.  to  the  wife,  will  amount  to  a  reduction 
171.  In  this  case,  M.R.  speaks  of  the  into  possession,  see  Donnelly  v.  Foss, 
wife's  right  to  have  it  settled  as  she  7  L.  R.  Ir.  439.] 

pleased,  but  as  to  the  wife's  capacity,  [_{g)  A  release  by  the  husband  of  a 

see  Re  Swan,  2  H.  &  M.  37  ;  and  see  chose  in  action  payable  in  proesenti  is 

Re  Roberts'  Trusts,  38  L.  J.  N.S.  Ch.  effectual  to  bar  the  wife's  equity  to  a 

708.  settlement,  and  if  the  release  be  of  a 

(d)  Barnard  v.  Ford,  4  L.  R.  Ch.  legacy  by  deed  poll  it  will  be  operative 
App.  247  ;  Miller  v,  Campbell,  W.  N.  although  there  was  no  legal  personal 
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possession  by  the  husband  during  his  life,  the  equitable  interest 
passes  to  the  wife  by  survivorship  (a).  It  follows  that  where 
the  wife's  interest  remains  reversionary  until  after  the  husband's 
death,  and  the  wife  survives,  she  oiecessarily  takes  by  survivor- 
ship (S).  And  so,  if  the  marriage  be  dissolved,  or  a  judicial 
separation  be  decreed  (c),  [or  a  protection  order  be  obtained  {d)"] 
before  the  chose  in  action  is  got  in,  it  belongs  to  the  wife.  A 
similar  principle  applies  where  the  interest  of  the  wife  may  be 
viewed  as  partly  possessory  and  partly  reversionary, — as  where 
the  wife  is  entitled  during  her  own  life;  in  which  case,  the 
husband  cannot  bind  the  interest  of  the  wife  beyond  the  duration 
of  the  coverture  (e).  So,  even  if  the  husband  assign  the  wife's 
reversionary  interest,  and  it  subsequently,  during  the  husband's 
lifetime,  becomes  possessory,  the  wife's  right  by  survivorship 
remains,  unless  reduction  into  possession  be  actually  effected  by 
the  husband  in  his  lifetime  (/). 


representative  in  existence  at  the  time 
of  its  execution;  and  the  release  is 
good  although  the  husband  was  living 
apart  from  the  wife  and  not  contribu- 
ting to  her  support  ;  M'Greery  v.  Sea- 
right,  5  L.  R.  Ir.  206,  641  ;  Harrison 
V.  Andrews,  13  Sim.  595  ;  see  Roper  on 
Husb.  &  Wife,  Vol.  I.  pp.  240,  et  seq.] 

[(a)  If  the  husband  and  wife  appoint 
an  agent  to  receive  a  chose  in  action  of 
the  wife,  and  he  receives  it,  but  does 
not  pay  it  over  to  either  husband  or 
wife,  his  receipt,  nevertheless,  operates 
as  a  reduction  into  possession  by  the 
husband ;  Huntley  v.  Griffith,  F.  Moore, 
452,  Goldsborough,  2nd  ed.  p.  159,  pi. 
91 ;  and  this  will  also  be  the  case,  where 
the  chose  in  action  is  the  distributive 
share  of  the  wife  in  the  estate  of  an  in- 
testate of  which  she  is  the  adminstra- 
trix  ;  Re  Barber,  1 1  Ch.  D.  442.  If  the 
wife  with  the  assent  of  her  husband 
receives  a  chose  in  action,  it  operates 
as  a  reduction  into  possession  by  him  ; 
Rogers  v.  Bolton,  8  L.  R.  Ir.  69  ;  but 
the  payment  to  the  wife  without  the 
husband's  assent  will  not  prevent  the 
husband,  if  he  survive  her,  from  suing 
for  the  diose  in  action  as  her  legal  per- 
sonal representative  ;  S.  C] 

(b)  Purdew  v.  Jackson,  1  Russ.  1  ; 
Honnor  v.  Morton,  3  Russ.  65.  [In 
Widgery  v.  Tepper,  5  Ch.  D.  516, 
affirmed  7  Ch.  D.  423,  a  husband  sold 
his  wife's  share  as  one  of  the  next  of 
kin  of  an  intestate  in  certain  chattels. 


and  received  the  purchase-money  for 
her  share.  After  the  husband's  death, 
which  occurred  in  the  wife's  lifetime, 
it  was  discovered  that  the  sale  had 
taken  place  under  circumstances  which 
it  was  contended  rendered  it  voidable, 
and  on  the  question  as  to  who  was 
entitled  to  take  proceedings  to  set 
the  sale  aside,  it  was  held  that  the 
right  of  avoidance  was  in  the  hus- 
band's representatives,  and  did  not 
survive  to  the  wife.] 

(c)  Wells  V.  Malbon,  31  Beav.  48 ; 
Re  Insole,  35  Beav.  92  ;  Prole  v.  Soady, 
3  L.  R.  Ch.  App.  220;  Johnson  v. 
Lander,  7  L.  R.  Eq.  228  :  Heath  v. 
Leids,  4  GifF.  665  ;  Swift  v.  Wenman, 
10  L.  R.  Eq.  15  ;  and  see  Fussell  v. 
Dowding,  14  L.  R.  Eq.  421  ;  27  Ch.  D. 
237  ;  Jessop  v.  Blake,  3  Gifif.  639  ; 
Fitzgerald  v.  Chapman,  1  Ch.  D.  563  ; 
[and  see  ante,  pp.  404,  405]. 

[(d)  Re  Coward  and  Adam's  Pur- 
chase, 20  L.  R.  Eq.  159  ;  Nicholson  v. 
Drury  Buildings  Estate  Company,  7 
Ch.  D.  48  ;  Be  Emery's  Trusts,  58  L.  T. 
N.S.  197  ;  32  W.  R.  357  ;  and  see 
Re  mighes,  (1898)  1  Ch.  (C.A.)  529.] 

(e)  Stiffe  V.  Evmtt,  1  M.  &  Cr.  37  ; 
Harley  v.  Harley,  10  Hare,  325. 

(/)  Ellison  V.  Elvnn,  13  Sim.  309 ; 
Ashby  V.  Ashby,  1  Coll.  553  ;  Baldwin 
V.  BaUwin,  5  De  G.  &  Sm.  319  ;  and 
see  Hamilton  v.  Mills,  29  Beav. 
193. 
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2.  The  equity  to  a  settlement  appears  to  have  had  its  origin  (a)  Equity  to  a 
in  cases  where  the  trustee,  declining  to  pay,  transfer,  &c.,  the  ^^'  ^tnent. 
wife's  possessory  interest  to  the  husband,  and  the  husband  filing 

a  bill  against  the  trustee  to  compel  'payment,  transfer,  &c.,  the 
Court  held  that!  those  who  seek  equity  must  do  equity ;  and 
declined  to  assist  the  husband  in  obtaining  the  wife's  equitable 
interest,  except  upon  the  terms  of  some  portion  of  it  being 
settled  for  the  benefit  of  the  wife  and  her  issue. 
-  [But  where  property  is  given  to  husband  and  wife,  inasmuch 
as  by  the  unity  of  the  persons  in  law  they  take  by  entireties, 
and  the  husband  is  entitled  in  his  own  right  to  the  entirety 
during  his  life,  the  wife  will  have  no  equity  to  a  settlement  out: 
of  any  part  of  the  property  (&).] 

3.  Whatever  may  have  been  the  source  of  this  equity^  it  is  Feme  may  assert 
undoubtedly  one  which  the  wife  has  a  right,  according  to  the  settlement 
established  ■  practice    of    the    Court,    to    assort,  actively,    either ^"t'^^ly- 

by  an  action  (c),  ,or,  in  the  case  of  an  already  existing  suit,  by 
petition  {d)  [or  summons  (e)],  at  any  time  before  the  husband  has 
finally  reduced  the  equitable  interest  into  possession ;  and 
possession  by  the  husband  in  the  mere  character  of  executor,  or 
administrator,  or  trustee,  and  not  as  husband  in  his  marital  right, 
will  not  be  deemed  a  reduction  into  possession  to  defeat  the 
equity  to  a  settlement  (/).     [And  the  equity  may  be  enforced  in 

■  {a)  See  Bosvil  v.  Brander,  1  P.  W.  or  order,  and  may  bring  an  action  to 

458 ;  Brovme  v.  Elton,  3  P.  W.  202  ;  enforce  the  settlement.     But  if   the 

Wallace    v.   Auldjo,  2    Dr.    &    Sm.  wife  dies  after  the  institution  of  the 

216  ;    Osborn    v.    Morgan,    9    Hare,  action,  but  before  a  decree  or  order 

432.  for  a  settlement  has  been  made,  the 

1(b)  Atcheson  v.  Atcheson,  11  Beav.  children,  who  have  no  equity  except 

485  ;  Ward  v.  Ward,  14  Ch.  D.  506  ;  to  enforce   a  judgment  obtained  in 

Be  Bryan,  14  Ch.   D.  516  ;   and  see  their  favour,  cannot  compel  a  settle- 

Ohamier  v.  Tyrrell,  (1894)  1  I.  R.  268  ;  ment ;  Lloyd  v.  Williams,  1  Mad.  450 ; 

and  the  Married  Women's  Property  De  la  Oarde  v.  Lemprihre,  6  Beav.  344  ; 

Act,   1882,  has  not  altered  the  law  Wallace  v.  Auldjo,  2  Dr.  &  Sm.  216, 

in  this  respect ;    see  Re  March,   27  234  ;   and  even  after  a  decree  for  a 

Ch.  D.  (C. A.)  166  ;  Be  Jupp,  39  Ch.  D.  settlement  has  been  made,  the  wife 

148.]  may,  while  the  settlement  is  still  in 

(c)  Lady  Elibank  v.  MontoUeu,  5  fieri  and  unexecuted,  come  into  Court 
Ves.  737;  Buncombe  v.  6reenacre,28  and  waive  her  right,  and  so  disappoint 
Beav.  472  ;  on  appeal,  2  G.  P.  &  the  claims  of  the  children ;  Lloyd  v. 
J.  509.  [The  right  is  a  personal  one  Williams,  ubi  sup. ;  Pemberton  v.  Mar- 
in the  wife,  and,  on  her  death  without  riott,  47  L.  T.  N.S.  332.] 
having  taken  any  steps  to  assert  it,  {d)  Greedy  v.  Lavender,  13  Beav. 
fails,  and  cannot  be  set  up  by  her  62  ;  Scott  v.  Spashett,  3  Mac.  &  G. 
children.  If,  however,  the  wife  has  599  ;  [-Re  Robinson's  Settled  Estate,  12 
t^ken    proceedings    to    enforce    her  Ch.  D.  188]. 

equity,  and  has  obtained  a  decree  or  [(e)  See  Re  Briant,  39  Ch.  D.  471.] 

order  referring   the  matter    to    the  (/)  Baker  v.   Hall,   12   Ves.   497  ; 

judge    in    chambers    to    approve    a  Wall  v.  Tomlinson,  16  Ves.  413 ;  [Re 

proper  settlement,  the  children  are  Birchall,  44  L.  T.  N.S.  243]. 
entitled  to  the  benefit  of  that  decree 
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respect  of  a  fund  which  is  possessory  although  not  actually 
distributable,  as  in  the  case  of  a  share  of  an  estate  which  is  being 
administered  by  the  Court,  but  which  will  not  be  distributable 
until  further  consideration  (a). 

Where  the  husband  and  wife  are  not  domiciled  in  England, 
and  the  law  of  the  place  of  their  domicile  does  not  recognise 
any  equity  to  a  settlement  in  the  wife,  she  cannot  assert  the 
right  in  the  English  Courts  (6).] 

Or  waive  it.  It  is  equally  clear  that  the  equity  is  one  which  the  wife  has 

a  right  to  waive,  by  consenting  in  open  Court  (c)  to  the  receipt, 
of  the  equitable  interest  by  the  husband,  [but  an  infant  is  liot 
capable  of  giving  such  consent  (d)].  The  wife  may  revoke  her 
consent  at  any  time  before  the  actual  transfer  (e),  and  she  has 
no  power  of  consenting  out  of  Court,  and  therefore  a  trustee  who 
thinks  a  settlement  ought  to  be  executed,  which  the  husband 
rejects,  is  justified,  notwithstanding  the  wife's  wishes  to  the 
contrary,  in  paying  the  money  into  Court  (/). 

[But  where  a  conveyance  by  husband  and  wife  of  the  wife's 
real  estate  is  duly  acknowledged  by  her,  she  must  be  treated  as 
having  given  up  to  her  husband  all  claim  on  the  purchase-money, 
even  though  part  of  it  is  left  outstanding  in  trustees  by  way  of 
an  indemnity  fund  against  charges  on  the  estate  (g).] 

Aa  to  fund  under  4.  In  One  case  where  the  fund  was  under  2001.,  and  therefore 
by  the  practice  of  the  Court  payable  to  the  husband  without 
the  consent  of  the  wife,  the  wife,  though  the  husband  had 
deserted  her,  had  no  equity  to  a  settlement  (h).  But  this  case 
has  since  been  overruled,  and  the  Court  has  directed  the  whole 
fund,  though  it  was  under  200/.,  to  be  settled  upon  the  wife  and 
children  (i). 

[Equity  to  [5,  The  wife's  equity  to  a  settlement  is  paramount  to  the  right 

settlement  pre-         „      ,  .  „     ,  .  ,  , 

vails  tliough         ot  the  representatives  or  the  testator  or  intestate  under  whom 

huetand  indebted 

to  estate.]                  [(a)  Be  Bobinson'a  Settled  Estate,  U  562. 

Ch.  D.  188.]  (/)  Be  Swan,  2  H.  &  M.  34.     But 

[(b)  Re  Marsland,   55    L.   J.   N.S.  see  contra.  Re  Roberts'  Trusts,  38  L.  J. 

Ch.  581.]  N.S.   Ch.   708,  [where  .  the    trustees 

(c)   And  as  to   interests  acquired  were  saddled  with  costs  for  paying 

under  an  instrument  made  after  31st  the  money  into  Court]. 

December,  1857,  the  wife  may,  after  [(g)   Tennent  v.    Welch,  37  Ch.  D. 

the  fund  has  beoomepossessory, release  622,  q.v.,  as  to  effect  of  acknowledg- 

her  equity  to  a  settlement  by  deed  ment  generally.] 

acknowledged ;  Married  Women's  Re-  (fc)  Foden  v.  Finney,  4  Russ.  428. 

versionary  Interests  Act,  1857  (20  &  (i)    Be  Cutler,  14   Beav.  220;    [Be 

21  Vict.  c.  57),  s.  1  ;  see  ante,  p.  21.  Kincaid's  Trusts,   1  Drew.   326  ;]   Be 

[{d)    Shipway   v.   Ball,    16   Ch.   D.  Merriman's   Trust,   10   W.    R.    334; 

376.]  [Barker  v.  Vogan,  17  L.  R.  Ir.  447]. 
(e)  Penfold  v.    Mould,  4  L.  R.  Eq. 
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her  interest  is  derived,  to  retain  a  debt  due  from  the  husband  to 
the  testator  or  intestate  (a).] 

Where  the  husband,  being  himself  an  executor,  was  a  defaulter 
to  the  estate,  it  was  held  that  the  wife,  one  of  the  residuary- 
legatees,  had  no  equity  to  a  settlement  as  against  the  claims  of 
other  persons  who  suffered  by  the  default  (&) ;  [but  this  decision 
has  been  doubted  (c)]. 

6.  The  wife's  equity  to  a  settlement  subsists  not  only  against  Equity  to  settle, 
the  husband  himself,  but  also,  as  a  general  rule,  against  those  Igl^ns^'^asdCTeea 
claiming  under  him,  as  a  trustee  under  his  bankruptcy,  or  an  ™  '^w  or  by 
assignee  by  deed,  even  for  valuable  consideration ;  in  fact,  the 
assertion  of  the  equity  most  commonly  takes  place  in  cases  where 
the  husband  has  become  bankrupt  or  has  assigned  the  fund. 
Where,  owing  either  to  the  trustee  refusing  to  pay  without  suit, 
or  to  the  wife's  taking  independent  proceedings  of  her  own,  the  Proportion  to  bo 
fund  comes  under  the  control  of  the  Court,  the  latter  commonly 
considers  that  payment  of  one  half  to  the  husband  or  the  assignees, 
and  the  settlement  of  the  other  half  on  the  ivife  and  children, 
is,  in  the  absence  of  special  circumstances,  a  reasonable  apportion- 
ment (d).  As  the  moiety  paid  to  the  husband  or  assignees  repre- 
sents the  whole  of  the  husband's  interest,  the  entirety  of  the 
other  moiety  must  be  settled  on  the  wife  and  children,  to  the 
exclusion  of  the  husband  (e),  except  on  failure  of  issue  (/),  in 
which  event  the  husband  will  take,  whether  he  survive  the  wife 
or  not  (g).  It  would  appear  that  in  Lord  Eldon's  time  a  rule 
existed  against  giving  the  wife  the  whole  fund  (h).  But  sub- 
sequently, in  a  case  (i)  in  the  Exchequer,  where  the  husband 
was  insolvent,  Baron  Alderson  directed  a  settlement  of  the  whole 
fund,    considering    insolvency    to    afford    ground    for    a    special 

[(a)  He  Batchelor,  16  L.  R.  Eq.  481  ;  Barker  v.  Lea,  6  Mad.  330  ;  Whittem 

Re   Gordwell's  Estate,   20    L.   E.   Eq.  v.  Sawyer,  1  Beav.  593. 

644  ;  Re  Briant,  39  Ch.  D.  471  ;  and  (/)  Carter  v.  Taggart,  5  De   G.  & 

see  Carr  v.  Taylor,  10  Ves.  574.1  Sm.  49  ;    Spirett  v.   Willows,  12  Jur. 

(b)  Knight  v.  Knight,  18  L.  R.  Eq.  N.S.  538  ;    Gent  v.  Harris,  10  Hare, 

487.  383  ;  Bagshaw  v.   Winter,  5  De  G.  & 

[(c)  Re  Briant,  39  Ch.  D.  471.]  Sm.  468. 

(d)  Spirett  v.  Willows,  1  L.  R.  Ch.  (g)  Groxton  v.  May,  9  L.  R.  Eq. 
App.  520 ;  Napier  v.  Napier,  1  Dm.  404  ;  Walsh  v.  Wason,  8  L.  R.  Ch. 
&  War.  407  ;  Vaughan  v.  Buck,  1  Sim.  App.  482  ;  but  see  Re  Suggitt's  Trusts, 
N.S.  287  ;  Bagshaw  v.   Winter,  5  De  3  L.  R.  Ch.  App.  215. 

G.  &  Sm.  468  ;  Marshall  v.  Gibbings,  (h)  Dunkley  v.  DunJcley,  2  De  G.  M. 

4  Ir.  Ch.  Rep.  276  ;  Re  Groves  Trusts,  &  G.  396. 

3  GifF.  582.     In  Re  Suggitt's  Trusts,  (i)  Brett  v.    Greenwell,  3  Y.   &  C. 

3  L.  R.  Ch.  App.  215,  the  L.J  J.  gave  230.     [But  Sir  E.  Sugden,  when  Lord 

the  husband  a  third  only  ;  [and  .see  Chancellor   of    Ireland,   declined   to 

Callow  V.  Callow,  55  L.  T.  N.S.  154].  follow    this    case.       See    Napier    v. 

(e)  Lloyd  v.  Williams,  1  Mad.  450  ;  Napier,  1  Dru.  &  War.  407.] 
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Discretion  of 
Court. 


[Form  of  settle- 
ment. ] 


exception.  At  the  present  day  it  is  clear  that  the  Court,  wherever' 
the  special  circumstances  warrant  the  step  (as,  for  instance, 
where  the  husband  has  abandoned  the  wife,  or  is  not  in  a  position 
to  maintain  her,  and  the  fund  is  not  more  than  sufficient  for  her 
maintenance),  will  settle  the  whole  corpus,  and,  it  seems,  the 
arrears  of  income  (a)  on  the  wife  and  children  (5).  In  every 
case  the  Court  exercises  a  discretion  as  to  the  amount  with 
reference  to  the  particular  circumstances  (c) — namely,  the  conduct 
of  the  parties  (d),  the  wife's  means  of  livelihood  (e),  the  settlement,! 
if  any,  previously  made  upon  her  (/),  and  the  sums  before  received' 
by  the  husband  in  respect  of  the  wife's  fortune  (g) ;  [and  the  mere 
fact  that  the  wife  and  children  are  in  necessitous  circumstances, 
and  dependent  on  her  for  support,  will  not  alone  be  sufficient  to' 
induce  the  Court  to  direct  a  settlement  of  more  than  a  half  (A)]. 
Where  the  wife  has  been  amply  provided  for,  and  the  husband, 
has  not  misconducted  himself,  the  Court  has  dismissed  the  wife's 
bill  with  costs,  and  left  the  husband  at  liberty  to  follow  up  his 
marital  rights  {i). 

[7.  As  regards  the  form  of  the  settlement,  the  general  rule 
is  that  the  rights  of  the  husband  will  not  be  interfered  with 
further  than  is  necessary  to  give  effect  to  the  equity  in  favour 
of  the  wife  and  children.  Thus,  the  ultimate  limitation,  in 
default  of  children  of  the  wife  by  any  coverture  will,  in  general. 


(a)  Wilkinson  v.  Gharlesworth,  10 
Beav.  324 ;  but  see  Newman  v.  Wilson, 
31  Beav.  34. 

(6)  Smith  V.  Smith,  3  Giff.  121  ; 
Bowyer  v.  Woodman,  3  L.  R.  Eq.  313  ; 
Buncombe  v.  Oreenacre  (No.  2),  29 
Beav.  378  ;  Re  Grove's  Trust,  3  Giff. 
582  ;  Bray  v.  Laycock,  2  Eq.  Eep.  385  ; 
Gm-dner  v.  Marshall,  14  Sim.  575  ; 
Koeber  v.  Sturgis,  22  Beav.  589  ;  Re 
Kincaid,  1  Drew.  326 ;  Watson  v. 
Marshall,  17  Beav.  363 ;  Ward  v. 
Yates,  1  Dr.  &  Sm.  80  ;  Dunkley  v. 
Dunkley,  2  De  G.  M.  &  G.  390  ;  Carter 
V.  Taggart,  5  De  G.  &  Sm.  49 ;  Dun- 
comhe  v.  Greenacre,  28  Beav.  472  ;  Gent 
V.  Harris,  10  Hare,  383  ;  Re  Welchman, 
1  Giff.  31  ;  Re  Tutin's  Trust,  W.  N. 
1869,  p.  141  ;  Nicholson  v.  Garline, 
22  W.  R.  819  ;  Re  GordwelVs  Estate,  20 
L.  E.  Eq.  644 ;  [Roberts  v.  Gooper, 
(1891)  2  Ch.  (C.A.)  335 ;  and  see 
Taunton  v.  Morris,  8  Ch.  D.  453  ;  11 
Oh.  D.  (C.A.)  779  ;]  Bonner  v.  Bonner, 
17  Beav.  86.  In  one  case,  where  the 
wife   had    been    abandoned   by  her 


husband  for  upwards  of  20  year6,  the 
Court  ordered  the  corpus  of  the  fund 
to  be  paid  to  the  wife  as  a  feme  sole ; 
Re  Pope's  Trust,  W.  N.  1873,  p.  79. 

(c)  Re  Suggitt's  Trust,  3  L.  R.  Ch. 
App.  215. 

(d)  Gilchrist  v.  Gator,  1  De  G.  & 
Sm.  188  ;  Barrow  v.  Barroio,  5  De  G. 
M.  &  G.  782  ;  [Boxall  v.  Boxall,  27 
Ch.  D.  220  ;  Reid  v.  Reid,  31  Oh.  D. 
402]. 

(e)  Bagshaw  v.  Winter,  5  De  G.  & 
Sm.  467  ;  Ex  parte  Pugh,  1  Drew. 
202. 

(/)  Scott  V.  Spashett,  3  Mac.  &  G. 
599  ;  Spicer  v.  Spices;  24  Beav.  365  ; 
Spirett  V.  Willows,  12  Jur.  N.S.  538. 

(jf)  Gardner  v.  Marshall,  14  Sim. 
575;  Vaughan  v.  Buck,  1  Sim.  N.S. 
287. 

[(/i)  Roberts  v.  Gooper,  (1891)  2  Ch. 
(C.A.)  335;  or,  semiZc,  of  any  portion 
of  the  fund,  under  special  circum- 
stances, see  lb.  p.  348.] 

(i)  Giacometti  v.  Prodgers,  14  L.  R.. 
Eq.  253  ;  8  L,  R.  Ch.  App.  338.-  ' 
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be  for  the  husband  whether  he  survives  or  not  (a).  But  in 
special  circumstances,  as  where  the  property  is  of  small  amount, 
the  Court  has  not  unfrequently  secured  to  the  wife,  the  capital 
as  well  as  the  income  (b).  In  a  case  where  the  wife,  upon  [Part  of  the  fund 
being  examined,  expressed  a  wish  that  part  of  the  fund  to  ^ithliberty  to"^* 
which  she  was  entitled  should  be  retained  in  Court,  and  the  apply.] 
income  paid  to  her,  with  liberty  for  her  to  apply  for  pay- 
ment of  the  capital  at  a  future  period,  if  she  desired  it,  the 
Court  made  the  order,  settling  the  fund  upon  her  for  life,  with 
remainder  to  her  children,  with  liberty  for  her  to  apply  to  the 
judge  at  chambers  for  a  transfer  of  all  or  any  part  of  the 
capital  to  her,  by  way  of  revocation  of  the  settlement  (c).  Where 
the  wife  a,nd  her  infant  children  were  in  necessitous  circum- 
stances, and  supported  by  her,  and.  the  husband  had  received  a 
large  proportion  of  the  fund,  which  was  of  small  amount,  tlie 
-Court  ordered  201.  a  year  out  of  income  and  capital  to  be  paid 
to  the  wife  during  her  life  for  her  separate  use,  and  after  her  death 
the  remainder  to  be  paid  to  her  children  at  twenty-one,  and  if 
there  should  be  none,  then  to  the  representatives  of  the  assignee 
of  the  fund  {d).] 

8.  Upon   principle   it  would  seem  that  the  wife's  equity  to  a  How  far  life 
. settlement  ought  in  all  cases  to   be   the   same,  whether  it  be  i" sublect^to'^" 
claimed  against  the  husband,  or  his  trustee  in  bankruptcy,  or  his  equity  to  a 
assignee   for  value.     There  is,  however,  an  exception  where  the  ^^    ^™^°  ' 
subject-matter   against  which   the  equity  is    asserted  is   a   life 
interest   of   the   wife.     In   this   case,   so    long    as    the    husband 
maintains  the  wife,  he  is  entitled  to  receive  the  income  of  her 
life  estate,  and  there  can  be  no  equity  to  a  settlement  (e).     If, 
however,  he  deserts   her,  or  is   divorced   by   reason   of  his  mis- 
conduct, the  Court  will   not  allow   him   to   receive   the  income 
without  securing  at  least  a  portion  of  it  for  the  maintenance  of 
the   wife   (/) ;    and  pari  ratione,  where   the  husband   becomes 

[(d)   Croxton  v.   May,  9   Eq.  404  ;  224 ;   Roberts  v.  Gooper,  (1891)  2  Oh. 

Walsh    V.     JVason,   8   Ch.    483 ;    Be  (C.A.)  3.35.] 

Robinson's  Settled  Estates,  12  Ch.  D.  [(c)    Re   Craddock's    Trust,    W.    N. 

188 ;  Roberts  v.  Gooper,  (1891)  2  Ch.  1875,  p.  187  ;  see  Boxall  v.  Boxall,  27 

(C.A.)    335,   348.]     For  the    details  Ch.  D.  220,  225.] 

of  the  proper  settlement,  see  SpiVett  V.  [(d)  Roberts  v.  Cooper,  (1891)  2  Ch. 

Willows,  4  L.  E.  Ch.  App.  407 ;  [Gogan  (C.A.)  335,  348.] 

v.Duffield,2Ch.'D.(G.A.)4:4:;ReGowan,  (e)  Bullock  v.  Menzies,  4  Ves.  798  ; 

17  Ch.  D.  778  ;  and  as  to  giving  the  Be  Duffy's  Trust,  28  Beav.  386,  and 

.wife  a  power  of  appointment  among  cases    there    cited.      [But    see    the 

■  tte: 'children,  see  0 few  v.  Oliver,  10  observations  in  Taunton  v.  Morris,  8 

Ch.  D.  766  ;  which  case,  however,  was  Ch.  D.  453  ;  11  Ch.  D.  (C.A.)  779.] 

disapproved  of  in  Re  Gowa/n,  sup.;  cf.  (/)  Barrow  v.  Barrow,  5  De  G.  M. 

Re  Parrott,  33  Ch.  D.  (C.A.)  274].  &  G.  782  ;  Tidd  v.  Lister,  3  De  G.  M. 

1(b)  Boxall  V.  Boxall,  27  Ch.  D.  220,  &  G.  870. 
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vivorship. 


bankrupt,  and  the  wife  is  left  without  the  means  of  subsistence, 
the  same  equity  will  be  enforced  against  the  trustee  in  bank- 
ruptcy (a).  But  where  the  husband  assigns  the  income  for 
value  while  duly  discharging  the  marital  obligation  of  main- 
tenance, and  siobsequently  deserts  his  wife,  the  wife  is  held  to 
have  no  equity  against  the  particular  assignee  for  value,  for  the 
very  object  of  the  husband  in  making  the  alienation  may  have 
been  to  find  the  means  for  better  providing  for  his  wife,  and  the 
purchaser  cannot  be  involved  in  such  an  inquiry  (b). 
Right  by  sur-  9.  It  must  be  remembered  that  the  wife's  eqidty  to  a  settlement 

and  her  right  ly  survivorship  are  two  entirely  distinct  things. 
The  former  does  not  apply  where  the  fund  is  reversionary  (c), 
but  arises  only  when  the  fund  is  ready  for  reduction  into  possession, 
and  may  be  waived  by  the  wife  as  before  stated  ;  the  latter  the 
wife  cannot,  by  any  act  during  coverture,  deprive  herself  of, 
except  so  far  as  the  provisions  of  the  Married  Women's  Eever- 
sionary  Interests  Act,  1857  {d),  may  enable  her  so  to  do. 
Occasionally  resort  has  been  had  to  certain  ingenious  devices  for 
the  purpose  of  bringing  the  wife's  reversionary  interest  into  pos- 
session. Thus,  where  a  fund  has  been  settled  on  A.  for  life,  and 
after  his  decease  on  B.,  a  married  woman,  absolutely,  the  husband 
of  B.,  in  order  to  reduce  the  wife's  chose  in  action  into  possession, 
has  purchased  the  prior  life  interest,  and  had  it  assigned  to  himself 
or  his  wife.  But  this  scheme  will  not  bear  examination,  for  if 
the  assignment  be  made  to  the  husband,  then,  as  the  life  interest 
was  possessed  by  him  in  his  oivn  right,  and  the  reversionary 
interest  in  right  of  his  wife,  the  two  will  not  coalesce  ;  and  if  the 
assignment  was  made  to  the  wife  so  that  the  husband  would  have 
both  interests  in  the  same  right,  then  the  feme,  on  the  coverture 
ceasing,  might  disclaim  the  accession  of  interest,  and  so  prevent 
the  intended  merger.  The  late  Vice-Chancellor  of  England  held 
in  several  cases  that  the  chose  in  action  could  thus  be  reduced  into 
possession  («),  and  on  one  occasion  Lord  Cottenham,  on  an 
application   to   take  the  wife's  consent,  seems   to  have  assented 

(a)  Vauglian  v.  Buck,  1  Sim.  N.S.  Trust,  28  Beav.  386  ;  [and  see  Taunton 

284  ;  Squires  v.  Ashford,  23  Beav.  132 ;  v.  Morris,  11  Ch.  D.  779]. 

Barnes  v.  Robinson,  1  N.  E.  257.    [See  (c)  Osborn  v.  Morgan,  9  Hare,  432. 

Taunton  v.   Morris,   8    Ch.   D.   453,  (d)  20  &  21  Vict.  c.  57  (Malms' Act) ; 

affirmed   11   Ch.   D.  779,  where  the  see  araJe,  p.  21. 

Court  in  the  case  of    an  insolvent  (e)  Greed  v.   Perry,   14   Sim.   592 ; 

debtor  who  contributed  nothing  to  the  Bean  v.   Syhes,  lb.  593 ;  Lachton  v. 

support  of  his  wife,  gave  the  whole  Adams,  lb.  594;  Hallv.Hugonin,  lb, 

income  to  the  wife  to  the  exclusion  595  ;  Bishop  v.  Colebrooh,  16  Sim.  39 ; 

of  the  provisional  assignee.]  Wilson  v.  Oldham,  5th  March,  1841, 

(6)  Tidd  V.  Lister,  10  Hare,  140  ;  MS. ;  see  the  opinion  of  the  late  Mr 

3   De  G.  M.  &  G.   857  ;  Re  Duffy's  Jacob  in  3rd  ed.  of  this  work,  p.  371. 
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to  the  doctrine  (a).  But  in  a  case  before  Lord  Langdale,  M.R., 
the  question  was  considered  to  involve  too  much  difficulty  to  be 
disposed  of  on  petition  (b) ;  and  the  case  of  Whittle  v.  Henning  (c) 
before  Lord  Cottenham,  and  other  cases  (d),  have  since  decided 
that  a  reversionary  chose  in  action  of  the  wife  cannot,  by  means 
of  this  machinery,  be  reduced  into  possession,  so  as  to  be  made 
disposable.  However,  if  a  fund  be  settled  on  A.  for  life,  and  the 
remainder  be  appointed  to  the  feme  covert  for  her  separate  use, 
and  her  power  of  anticipation  is  not  restrained,  the  tenant  for 
life  and  feme  covert  in  remainder  can  deal  with  the  fund  (e). 

[10.  If  the  husband  assigns   the  reversionary  interest  of  his  rAdministration 
wife  in  a  chose  in  action,  and  survives  her,  and  the  interest  is  husband^to^wife's 
not  reduced   into  possession  during  her  life,  administration  to  estate.] 
the  wife's  estate  must  be  taken  out  before  the  assignee  of  the 
husband  can  compel  payment  of  the  interest  assigned  (/).] 

11.  As  regards  the  wife's  equitable  chattels  real,  the  effect  of  Equitable 
marriage  being,  as  a  general  rule,  the  same  upon  equitable  as  1^*^  lovert  ° 
upon  legal  interests,  it  follows,  that  as  the  husband  may  assign 
the  chattels  real  of  the  wife  at  laiv,  so  he  may  assign  her  trust 
of  a  term  in  equity  (ff),  though  it  be  [reversionary  (h)  or]  merely 
a  contingent  interest  (i);  and  without  the  concurrence  of  either 
the  wife  or  the  trustee,  and  without  consideration.  And  this 
doctrine  is  hot  interfered  with  by  the  case  of  Purcleiv  v.  Jaclc- 
son  (/);  for  a  trust  of  chattels  real  is  not  a  chose  in  action,  but 
a  present  interest — an  estate  in  possession  {k).  If,  however,  the 
equitable  interest  in  the  chattel  be  such  that  it  could  not  by 
possibility  vest  in  the  wife  during  the  coverture,  then,  inasmuch 
as  the  legal  interest  of  a  similar  kind  could  not  be  disposed  of 

,    (a)  Laehton  v.  Adams,  14  Sim.  594.  Lord  Alvanley  ;  Bullock  v.  Knight,  1 

(b)  Story  v.  Tonge,  7  Beav.  91  ;  and  Ch.  Ca.  266,  per  Lord  Nottingham  ; 
see  Box  v.  Box,  2  Conn.  &  Laws.  605.  Sanders  v.  Page,  3  Ch.  Rep.  223,  j^er 

(c)  2  Ph.  731  ;  [and  see  Re  Daven-  Cur.  ;  Macaulay  v.  Philips,  4  Ves.  19, 
port,  (1895)  1  Ch.  361].  per  Lord  Alvanley  ;  Wikes'  Gase,  Lane, 

(d)  Box  V.  Jackson,  6  Ir.  Eq.  Rep.  54,  per  Barons  Snig  and  Altham  ; 
174  ;  Williams  v.  Mayne,  1  Ir.  R.  Eq.  S.  C,  Roll.  Ab.  343  ;  Jewson  v.  Moul- 
519  ;  [Be  Butler's  Trusts,  3  Jr.  R.  Eq.  son,  2  Atk.  421,  per  Lord  Hard- 
138  ;  3  L.  R.  Ir.  89].  wicke  ;  Incledon  v.  Northcote,  3  Atk. 

(e)  See  Dudley  v.  Tanner,  W.  N.  435,  per  eundem;  Clark  v.  Burgh,  2 
1873,  p.  75.  Coll.   221  ;   [Re  Bellamy,   26  Ch.  D. 


[(/)  Re  Butler's  Trusts,  3  L.  R.  Ir.      620]. 
9.] 


89/|  Uh)  Re  Bellamy,  25  Ch.  D.  620.] 

{g)  Roupe  v.  Atkinson,  Bunb.  162  ;  (i)  Donne  v.  Hart,  2  R.  &  M.  360. 

Mitford  V.  Mitford,  9  Ves.  99,  per  Sir  (^  )  1  Russ.  1. 

W.   Grant;    Re  Carr's  Trusts,  12  L.  (k)  See  Mitford  v.  Mitford,  9  Ves. 

R.  Eq.  609  ;  Packer  v.  Wyndham,  Pr.  98,   99  ;    Holland's    case.   Style,    21  j 

Ch.    418,    419,   per    Lord    Cowper  ;  Burgess  v.   Wheate,  1  Eden,  223,  224  ; 

Franco  v.   Franco,    4   Ves.    528,  per  Box  v.  Jackson,  1  Drury,  84. 
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Whether  wife 
entitled  to  settle 
ment  out  of 
equitable 
chattels  real. 


Eesult  of 
decisions. 


Effect  of  getting 
in  legal  estate  of 
wife's  equitable 
term. 


Arrears  of 
income. 


by  the  husband,  he  cannot  dispose  of  the  equitable  interest  (a). 
If  a  husband  mortgage  his  wife's  chattel  real,  and  the  wife 
survives,  she  has  the  equity  of  redemption,  though  the  mortgage 
deed  recited  falsely  that  the  husband  was  absolutely  entitled  (b). 
If  the  equitable  interest  in  the  chattel  be  settled  to  the  separate 
use  of  the  feme  covert,  and  she  does  not  dispose  of  it,  it  survives 
to  the  husband  (c). 

12.  Whether  the  doctrine  regarding  the  wife's ,  equity  to  a 
settlement  extends  to  the  equitable  chattels  real  of  the  wife,  has 
been  much  doubted.  It  was  held  in  one  case,  by  Vice-Chancellor 
Wigram,  as  a  result  of  the  principles  laid  down  by  Lord  Cotten- 
ham  in  Sturgis  v.  Champneys  (d),  that  even  where  the  husband 
could  dispose  of  the  equitable  chattel,  the  wife  was  entitled  to 
a  provision  out  of  the  equitable  interest,  as  against  the  assignee 
of  the  husband  for  valuable  consideration  («).  The  opinion  of 
the  Vice-Chancellor  himself  was  the  other  way,  but  he  considered 
himself  bound  by  the  authority  of  the  Chancellor  in  the  case 
referred  to. 

13.  The  result  of  these  decisions  is  remarkable.  Thus,  a  piort- 
gage  by  the  husband  of  the  wife^s  legal  term  bars  her  of  all  right, 
except  in  the  equity  of  redemption  (/) ;  while  under  a  similar 
mortgage  of  the  equitable  term,  she  would  have  an  equity  to  a 
settlement  as  against  the  mortgagee.  Again,  the  legal  rever- 
sionary term  of  the  wife,  provided  it  be  such  as  may  by  possibility 
vest  during  the  coverture,  is  capable  of  absolute  assignment  by 
the  husband,  and  the  wife  has  no  right  by  survivorship,  such  as 
exists  in  the  case  of  her  chose  in  action,  while  as  respects  the 
assignment  of  a  similar  equitable  interest  there  would  be  an  equity 
to  a  settlement  in  the  wife.  The  difficulties  of  applying  the 
doctrine  of  the  wife's  equity  to  the  case  of  chattels  real,  must, 
undoubtedly,  prove  considerable  ;  but  it  can  hardly  be  expected 
that  the  steps,  of  which  Lord  Cottenham  in  Sturgis  v.  Champneys 
took  the  first,  will  be  retraced. 

14.  It  is  conceived  that  if  the  husband,  or  the  assignee  from 
him  of  the  wife's  equitable  term,  can  procure  an  assignment  of  the 
legal  estate  from  the  trustee,  the  wife's  equity  to  a  settlement  is 
at  an  end;  but  the  point  is  not  touched  by  authority, 

15.  The  equitable  interest  of  the  wife  in  a  chattel  realis  not  a 


(a)  Duberley  v.  Day,  16  Beav.  33. 
(6)  M'Cullagh  v.  Littledale,  9  Ir.  E. 
Eq.  465. 

(c)  Archer  v.  Lavender,  9  Ir.  E.  Eq. 
220. 

(d)  5  M.  &  Cr.  77 ;  and  see  Wortham 


V.  Pemlerton,  1  De  G.  &  Sm.  644. 

(e)  Hanson  v.  Keating,  4  Hare,  1. 

(/)  Hill  V.  Edmonds,  6  De  G.  & 
Sm.  603 ;  Clark  v.  Gook,  3  De  G.  .& 
Sm.  333. 
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chose  in  action,  but  an  estate,  and  therefore,  although,  according 
to  the  principles  laid  down  in  Sturgis  v.  Champneys,  the  wife  can 
claim  an  equity  to  a  settlement  out  of  such  estate  prospectively, 
yet  until  such  claim  is  established,  the  right  of  the  husband 
prevails.  All  arrears  of  income  therefore  which  may  have 
accrued  before  the  claim,  whether  from  an  equitable  estate  in 
fee  or  for  life,  or  a  term  of  years,  will  be  exempt  from  the 
equity  to  a  settlement,  and  belong  to  the  husband  or  his 
assignee  (a). 

16.  If  a  judgment  be  acknowledged  to  A.  in  trust  for  a  feme  ^statehy  elegit 
sole,  and  she  marries,  and  the  conusee  of  the  judgment  sues  out  ^^jneTomH.^ 
an  elegit,  and  possession  of  the  lands  is  delivered  to  him  in  trust 

for  the  wife,  the  husband  may  assign  the  extended  interest,  as  he 
might  have  assigned  the  trust  of  a  term  certain  (J) ;  and  the  law 
is  the  same  where  the  feme  is  put  in  possession  of  lands  by  a 
decree  of  a  Court  of  Equity  until  a  certain  sum  is  raised  by  way 
of  equitable  elegit  (c).  But  a  mere  judgment,  recovered  by  the 
wife  before  the  coverture,  is  clearly  a  chose  in  action,  and  as  such 
cannot  be  disposed  of  by  the  husband  as  against  the  wife 
surviving  (d). 

17.  And  it  has  been  held  that  a  mortgage  term  in  trust  for  the  Mortgage  term  in 
wife  (e),  or  a  term  in  trustees  for  raising  a  portion  for  her  (/),  may  ^"'*^  °^  ^feme 
by  assigned  by  the  husband,  so  as  to  carry  the  beneficial  interest. 

But  in  these  cases  a  doubt  arises  whether  the  debt  or  portion  may 
not  be  held  to  be  the  principal  thing ;  and  as  the  doctrine  that  a 
chose  in  action  of  the  wife  is  not  disposable  by  the  husband  is  of 
far  more  recent  date  than  the  decisions  referred  to,  the  question 
cannot  be  considered  as  settled.  The  cases  in  which  it  has  been 
held  under  the  order  and  disposition  clause  in  bankruptcy,  that  the 
land  draws  with  it  the  debt,  so  as  to  exclude  the  operation  of  the 
clause,  tend  to  support  the  old  authorities  (g),  but  they  are  hardly 
conclusive,  and  a  decision  of  Sir  John  Eomilly,  M.E.,  which 
was  affirmed  on  appeal,  has  shaken  the  authority  of  the  older 
cases  (h). 

(a)  Ee  Oarr's  Trust,  12  L.  E.  Eq.  609.  (/)  Walter  v.  Saunders,  1  Eq.  Ca. 

(6)  Lord  Carteret  v.  Paschal,  3  P.  Ab.  58  ;  Ineledon  v.  Northcote,  3  Atk. 

W.  201,  ^er  Lord  King.    But  this  was  430,    see   435;    and   see  Mitford  v. 

before  the  case  of  Purdew  v.  Jackson,  Mitford,  9  Ves.  99  ;  Hore  v.  Becker, 

1  Russ.  1.  12  Sim.  465. 

(c)  S.  C.  lb.  179.  (g)  Jones  v.  Gibbons,  9  Ves.  407  ; 

(d)  Fitzgerald  v.  Fitzgerald,  8  C.  B.  and  see  Bees  v.  Keith,  11  Sim.  388  ; 
611.  [Re  Richards,  45  Ch.  D.  589,  596]. 

(e)  Bates  v.   Dandy,  2  Atk.  207  ;  (h)  Buncombe  v.  Greenacre,  28  Beav. 
Packer  v.  Wyndham,  Pr.  Ch.  412,  see  472  ;  2  De  G.  F.  &  J.  509. 

418, 
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inheritance. 


Wife's  equitable  18.  The  case  of  the  wife's  equitable  estate  in  lands  of  freehold 
of  freehold  or  ^  ^^  inheritance,  presents  in  the  main  the  same  general  similarity 
to  the  case  of  her  legal  estate  in  like  lands,  as  has  been  noticed 
in  respect  of  chattels  real.  Thus,  the  husband  without  the  wife 
can,  in  the  case  of  the  equitable  as  in  that  of  the  legal  interest, 
convey  an  estate  for  the  joint  lives  of  himself  and  of  his  wife  (a), 
or  for  his  own  life  after  issue  horn.  So,  he  and  his  wife  conjointly 
can,  by  deed  acknowledged  by  the  latter  under  the  Fines  and 
Eecoveries  Act  (6),  dispose  of  the  equitable  and  of  the  legal  interest ; 
and  can  bar  an  equitable  entail  as  they  might  a  legal  entail,  by 
deed  enrolled  in  Chancery. 

19.  But  according  to  Lord  Cottenham's  decision  in  Sturgis  v. 
Ghampneys  (c),  the  acts  of  the  husband  alone  cannot  affect  the 
wife's  equity  to  a  settlement,  where  the  interest  of  the  wife 
can  only  be  recovered  through  the  medium  of  a  Court  of 
Equity  (d). 

The  propriety  of  the  decision  in  this  case  was  questioned  by 
the  late  Lord  Westbury  (e).  But  after  so  long  a  lapse  of  time 
it  is  not  likely  that  the  principle  of  it  will  be  shaken.  It  has 
accordingly  been  held  that  as  regards  an  equitable  freehold,  that 
is,  an  estate  to  which  a  feme  covert  is  entitled  in  equity  for  her 
own  life,  she  may  proceed  actively,  and  institute  a  suit  against 
the  trustee  of  her  bankrupt  husband  for  a  settlement  of  it  upon 
herself  (/).  But  she  has  no  such  equity  against  a  purchaser  for 
value  from  her  husband,  who  at  the  time  was  supporting  her  (g). 
In  short,  the  principles  which  cover  the  wife's  equitable  interest 


(a)  As  to  the  legal  estate,  see 
BoUnson  v.  Norris,  11  Q.  B.  916. 

[(6)  A  wide  effect  has  been  given 
to  the  expression  "  interest  in  land " 
in  the  Pines  and  Recoveries  Act 
(3  &  4  Will.  4.  c.  74),  S3.  1,  77; 
thus,  in  Miller  v.  Gollins,  (1896)  1  Ch. 
(G.A..)  573,  the  expression  was  held 
(dissentiente  Kay,  L.J.,  and  over- 
ruling Be  Newton's  Trusts,  23  Ch.  D. 
181)  to  extend  to  an  equitable  rever- 
sionary life  interest  in  money  pro- 
perly invested  by  trustees  for  the 
feme  upon  a  mortgage  of  land  ;  and 
in  Be  Durrant  and  Stonor,  18  Ch.  D. 
(C.A.)  106,  to  an  equitable  rever- 
sionary interest  in  freeholds,  pur- 
chased by  trustees  in  breach  of  trust, 
and  still  personal  estate  in  equity. 
See,  however,  observations  of  Kay, 
L.J.,  in  Miller  v.  Gollins,  sup.'] 

(c)  5  M.  &  Cr.  97. 

(d)  At  law  a  husband  during  the 


coverture  and  before  issue  born  has 
the  estate  for  the  joint  lives  of  him- 
self and  his  wife,  but  in  her  right 
only  ;  and  even  after  issue  born  he  has 
no  estate  in  his  own  right,  for  curtesy 
does  not  commence  until  the  death  of 
the  wife  ;  Jones  v.  Davis,  8  Jur.  N.S. 
592.  Until  the  Real  Property  Act, 
1845  (8  &  9  Vict.  o.  106),  s.  6,  a 
husband  could  not  during  the  cover- 
ture have  passed  the  legal  estate  for 
his  own  life,  except  by  a  conveyance 
which  carried  the  fee  tortiously,  as 
by  a  feoffment ;  Co.  Lit.  30,  a. 

(e)  See  Gleaves  v.  Paine,  1  De  G. 
J.  &  S.  87. 

(/)  Barnes  v.  Bdbinson,  1  New  Rep. 
257  ;  Sturgis  v.  Ghampneys,  5  M.  &  Cr. 
97  ;  [Fowhe  v.  Draycott,  29  Ch.  D.  996]. 

(g)  Tidd  v.  Lister,  10  Hare,  140; 
3  De  G.  M.  &  G.  857  ;  Stanton  v.  Hall, 
2  R.  &  M.  175. 
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for  life,  in  realty,  are  the  same  as  those  which  regulate  the  Kke 
interest  of  the  wife  in  'personalty  (a). 

[It  has  been  suggested  (h),  that  since  the  passing  of  the 
Judicature  Act,  1873,  it  is  immaterial  whether  the  estate  of  the 
wife  is  legal  or  equitable,  and  that  the  equity  to  a  settlement  can 
be  enforced  against  the  husband  even  although  his  estate  is  legal ; 
but  this  conclusion  was  not  necessary  for  the  decision  of  the  case, 
and  seems  to  be  open  to  grave  doubt.] 

20.  As  to  the  case  of  an  equitable  fee  simple  or  fee  tail  to  Equitable  estates 
which  a  feme  covert  is  entitled,  a  distinction  must  be  borne  in  f"e  tail™^ '  °^ 
mind  between  the  husband's  powers  over  a  wife's  personal,  and 
over  her  real  estate.  The  husband  can  get  possession  of  the 
absolute  interest  of  the  former  and  make  away  with  it;  and 
therefore  the  Court  settles  the  corpus  or  a  competent  part  of  it 
on  the  wife  and  her  children;  but  as  to  realty,  the  husband  has 
no  power  over  the  corpus,  but  can  dispose  only  of  the  interest 
during  the  joint  lives,  or  if  there  be  issue,  for  his  own  life ;  and 
as  this  limited  interest  is  all  that  the  husband  or  those  claiming 
under  him  can  deal  with,  and  the  husband  has  the  curtesy  in  his 
oum  right,  it  is  only  the  interest  during  the  joint  lives  that  requires 
to  be  settled.  As  to  any  ulterior  interest,  the  Court  has  properly 
nothing  to  do  with  it.  If  the  wife  be  tenant  in  fee,  why  should 
the  heir  be  disinherited  in  favour  of  the  children  ?  and  if  the 
wife  be  tenant  in  tail,  why  should  the  issue  in  tail  and  remain- 
derman be  defeated  ?  "  In  the  case  of  the  wife's  real  estate," 
observed  V.  C.  Wood,  "  she  wants  no  protection  out  of  the  corpus 
of  that  estate,  for  she  cannot  be  deprived  of  it  without  her  own 
concurrence,  which  the  law  requires  to  be  given  in  such  a  manner 
as  will  protect  her  from  her  husband  "  (c).  Where,  therefore,  the 
wife  is  tenant  in  fee  or  in  tail  in  equity,  the  claim  of  the  wife 
stands  on  the  same  footing  as  where  she  is  tenant  for  life  in 
equity,  and  has  been  so  dealt  with  accordingly  {d). 

(a)  See  ante,  p.  957.  shall  interfere  with  it ; "    Smith  v. 

[(6)  See  Fowhe  v.  Draycott,  29  Ch.  D.  Matthews,  3  De  G.  F.  &  J.  153.    From 

996.]  whichit  might  be  inferred  that  a  settle- 

(c)  Durham  v.  Grackles,  8  Jur.  N.S.  ment  subject  to  the  curtesy  might  ex- 
1175.  tend  beyond  the  joint  lives  ;  but  if  the 

(d)  Wortham  v.  Pemberton,  1  De  G.  Court  under  special  circumstances, 
&  Sm.  644  ;  Durham  v.  Grackles,  8  has  ever  directed  a  settlement  of  the 
Jur.  N.S.  1174.  L.  J.  Knight  Bruce  equitable  fee  on  the  wife  and  children, 
on  one  occasion  observed  "  We  do  not  the  settlement  as  regards  the  children 
touch  the  hxisband's  possible  tenancy  must  be  viewed  as  the  voluntary  settle- 
by  the  curtesy  in  the  real  estate  of  ment  of  the  wife,  and  not  the  judicial 
which  we  direct  a  settlement,  and,  so  act  of  the  Court.  See  Gleaves  v.  Paine, 
far  as  I  am  concerned,  for  this  reason,  1  De  G.  J.  &  S.  87  ;  Smith  v.  Matthews, 
that  in  my  opinion  we  have  not  juris-  3  De  G.  F.  &  J.  139. 

diction  to  order  any  settlement  which 
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[Real  estate  held 
upon  trust  for 
sale.] 


[Fund  in  Court 

representing 

realty.] 


[Alimony.  ] 


Existence  of  an 

outstanding 

term. 


Getting  in  the 
legal  estate. 


[Married 
Women's  Pro- 
perty Act,  1882.] 


[21.  Where  real  estate  is  held  upon  trust  for  sale  and  to  pay 
the  proceeds  to  a  married  woman,  the  husband  can,  after  the 
land  has  actually  been  sold,  give  a  good  discharge  for  the  pur- 
chase-money, but  until  the  sale  the  husband  cannot,  by  any  act 
of  his,  bar  the  wife's  right  (a). 

22.  Where  a  fund  in  Court  represents  realty  to  which  a 
married  woman  is  absolutely  entitled,  she  may  elect  to  take  it 
as  personalty,  and,  upon  her  being  separately  examined  and 
consenting,  it  may  be  paid  out  to  her  husband  without  any  deed 
being  executed  (6). 

23.  A  married  woman,  to  whom  permanent  alimony  has  been 
allowed  on  a  judicial  separation  from  her  husband,  cannot 
alienate  it,  as  it  is  not  in  the  nature  of  property,  but  is  simply 
an  allowance  to  provide  for  the  daily  maintenance  of  the  wife, 
and  is  by  its  very  nature  inalienable  (c).] 

24.  The  mere  circumstance  of  the  existence  of  a  Jointure-term, 
preceding  the  estate  of  a  feme  covert,  tenant  in  tail  in  possession 
subject  to  the  term,  sufficiently  renders  the  wife's  estate  equit- 
able to  entitle  her  to  a  settlement  during  the  joint  lives  in  a 
suit  instituted  by  her  (d).  And,  indeed,  wherever  a  plaintiff  is 
obliged  to  come  into  a  Court  of  Equity  he  must  submit  to  do 
equity,  though  the  estate  of  the  wife  is  legal,  as  if  a  husband 
make  an  equitable  mortgage  of  land  of  which  his  wife  is  seised 
at  law,  the  mortgagee  cannot  obtain  a  legal  mortgage  or  enforce 
his  security  without  providing  for  the  wife,  if  deserted  or  not 
maintained  at  the  time  of  the  equitable  mortgage  (e). 

25.  The  effect  of  the  husband,  or  the  husband's  assignee,  pro- 
curing a  conveyance  of  the  legal  estate  so  as  to  clothe  his  equit- 
able interest  therewith,  must  be  the  same  as  in  the  case  of  an 
equitable  term  of  years  before  adverted  to  (/). 

[(b)  Of  the  modifications  introduced  by  the  Married  Women's 
Property  Act,  1882  (q). 

1.  By  sect.  1,  sub-sect.  1  of  the  Act,  it  is  enacted  that "  a  married 
woman  shall,  in  accordance  with  the  provisioiis  of  this  Act,  be 
capable  of  acquiring,  holding,  and  disposing  by  will  or  other- 
wise, of  any  real  or  personal  property,  as  her  separate  property, 
in  the  same  manner  as  if  she  were  a  feme  sole,  without  the  in- 
tervention of  any  trustee."     This  is  a  general  section,  "  pointing 


[(a)  Franks  v.  Bollans,  3  L.  R.  Ch. 
App.  717.] 

[(6)  Slandering  v.  Hall,  11  Ch.  D. 
652  ;  Be  Robin's  Estate,  27  W.  "R.  705.] 

Uc)  EeRobinson,21  Ch..D.(C.A.)l6Q.] 

{d)  Wortham  v.  Pemberton,  1  De  G. 


&  Sm.  644. 

(e)  Durham  v.  Crackles,  8  Jur.  N.S. 
1174. 

(/)  See  ante,  p.  960. 

[(g)  45  &  46  Vict.  c.  75.] 
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out  the  provisions  the  details  of  which  are  to  be  worked  out 
in  the  subsequent  sections  "  (a) ;  it  must  therefore  be  construed 
together  with  sects.  2  and  5  (&). 

By  sect.  2,  "every  woman  who  marries  afltr  the  commence- 
ment of  this  Act ''  (1st  January,  1883),  "'  shall  be  entitled  to 
have  and  to  hold  as  her  separate  property,  and  to  dispose  of  in 
manner  aforesaid,  all  real  and  personal  property  which  shall 
belong  to  her  at  the  time  of  marriage,  or  shall  be  acquired  by  or 
devolve  upon  her  after  marriage,  including  any  wages,  earnings, 
money,  and  property  gained  or  acquired  by  her  in  any  employ- 
ment, trade,  or  occupation  in  which  she  is  engaged,  or  which 
she  carries  on  separately  from  her  husband,  or  by  the  exercise 
of  any  literary,  artistic,  or  scientific  skill." 

And  by  sect.  5,  "  every  woman  married  before  the  commence- 
ment of  this  Act  shall  be  entitled  to  have  and  to  hold  and  to 
dispose  of  in  manner  aforesaid  as  her  separate  property  all  real 
and  personal  property,  her  title,  to  which,  whether  vested  or 
contingent,  and  whether  in  possession,  reversion,  or  remainder, 
shall  accrue,  after  the  commencement  of  this  Act,  including  any 
wages,  earnings,  money  and  property  so  gained  or  acquired  by 
her  as  aforesaid  (c)." 

2.  The  result  of  this  enactment  is  that  as  to  women  married  [General  effect 
since  the  31st  of  December,  1882,  and  also  as  to  property  accru-  °     '^  '•' 

ing  after  that  date  to  women  married  before  that  date,  the  rights 
of  the  husband,  during  the  life  of  the  wife,  are  entirely  excluded, 
and  the  wife  is  enabled  to  deal  with,  bind  and  dispose  of  her 
property,  whether  real  or  personal,  in  the  same  manner  as  if 
she  were  a /erne  sole.  The  authorities  relating  to  the  rights  of  the 
husband  over  the  wife's  property  during  the  coverture,  and  to 
the  equity  to  a  settlement  of  the  wife,  and  to  the  wife's  right 
by  survivorship  have,  therefore,  no  application  where  the  marriage 
has  taken  place  or  the  property  has  been  acquired  since  the  31st 
of  December,  1882. 

3.  It  will  be  observed  that  the  5th  section  relates  to  the  accruer  [Property  falling 
of  the  married  woman's  title,  which  must,  in  order  to  bring  the  afte/the  mm" 
case  within  the  section,  take  place  after  the  commencement  of  menoement  of 
the  Act,  and  the  section  does  not  deal  with  the  case  of  a  change 

in  the  title  such  as  occurs  when  a  contingent  interest  becomes 

[(o)  iSeOMWo,  43  Ch.  D.(C.A.)  12, 15,  [(c)  As  to  the  protection  extended 

'pm  Cotton,  L.J.]  to  tlie  trade  or  business  from  which 

[(6)    S.     G.,    and    see    i?e    Drum-  the  earnings  arise,   see   Ashworth  v. 

moTid  and  Davie,  (1891)  1   Oh.   524,  Outram,  5  Ch.  D.  (C.A.)  923.] 
534.] 
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vested  or  a  reversionary  interest  falls  into  possession.     A  contrary 

view  was  indeed  for  some  time  entertained,  but  the  question  has 

now  been  set  at  rest  by  the  decision  of  the  Court  of  Appeal  (a). 

[Conyei-Bion  of  jf  g,  woman  married   before  the   commencement  of  the  Act, 

land  into  money.]  ..... 

acquires  a  title  in  reversion  to  land,  and  after  the  commencement 

of  the  Act  the   land,   while  her   title   is   still  reversionary,  is 

converted  into   money,   the  conversion  gives  her  no  new  title, 

and  the  section  does  not  apply  (6). 

[Mere  ex-  ^  mere  spes  successionis  to  property  as  one  of  a  class  of  possible 

next  of  kin  is  not  a  "  contingent  title "  within  the  section ;  but 

where  property  was  given  upon  trust  for  such  a  class,  and  the 

class  became  ascertainable  subsequently  to  the  passing  of  the  Act, 

the  share,  which  thus  accrued,  of  a  woman  (married  in  1857)  who 

was  a  member  of  the  class,  was  held  to  belong  to  her  for  her 

separate  use  under  the  section,  independently  of  the  marital  right  (c). 

[Damages  re-  Damages  awarded  to  the  wife  in  an  action  by  her  and  her 

covered  m  action   ,       ,        ,  .  „  .         , 

by  husband  husband  in  respect  of  personal  injury  to  her,  even  assuming  that 

and  wife.]  ^^lej  are  not  her  separate  property  under  sect.  1,  sub-sect.  2,  are 

clearly  so  under  this  section  (d). 

[Rights  of  bus-         4.  Whether  the  rights  of  the  husband  after  the  wife's  death 

not  disposed  of     in  such  parts  of  her  property  as  have  not  been  disposed  of  by 

by  wife.]  j^gj.  ^re  affected  by  the  Act,  was  a  question  upon  which  there 

was  some  difference  of  opinion,  founded  on  the  use  of  the  words 

"  feme  sole  "  in  the  1st  section,  but  it  has  now  been  decided  (e) 

that  as  the  Act  simply  confers  on  married  women  the  capacity 

to  acquire,  hold,  and  dispose  by  will  or  otherwise  of  property 

as   if   they  were  femes  sole,  and  does  not  purport  to  deal  with 

the  devolution  of  property  undisposed  of,  the  rights  in  a  married 

woman's  property   after   her  death,  so  far  as  such  property  is 

not  disposed  of  or  bound  by  her  in  her  lifetime,  are  unaffected 

by   the  Act  (/).     The  husband  therefore   will  be   entitled,   as 

to  personal  chattels  and  cash  by  the  marital  right,  and  as  to 

choses  in  action  on  taking  out  administration  to  her  estate  under 

1(a)  Beid  v.  Beid,  31  Ch.  D.  (C.A.)  [(c)  Be  Parsons,  45  Ch.  D.  51,  dis- 

402  ;    overruling  Baynton  v.   Gollins,  senting  from  Be  Beaupre's  Trusts,  21 

27  Ch.  D.  604  ;  Be  Tucker,  33  W.  R.  L.   E.   Ir.   397  ;    and    see   Molyneux 

932  ;  52  L.  T.  N.S.  23  ;  54  L.  J.  N.S.  v.    Fletcher,    67    L.    J.    Q.    B.    392, 

Ch.  874  ;  Be  Adames'  Trusts,  54  L.  J.  396.] 

N.S.Ch.878;33W".R.834;E6ifo5so)i's  [(d)    Beasley   v.    Boney,    (1891)    1 

Settlement,  55   L.   J.   N.S.   Ch.   300;  Q.  B.  509  ;  and  see  ^Josi,  p.  976.] 

and  see  Be  Thompson  and  Curzon,  29  [(e)  In  accordance  with  the  opinion 

Ch.  D.  177  ;   Be  Hiighes's  Trusts,  W.  expressed  in  the  eighth  edition  of  this 

N.  1885,  p.  62  ;  Be  Dixon,  54  L.  J.  work,  p.  752.] 

N.S.  Ch.  964  ;   Beclcett  v.  Parker,  19  [(/)  Be  Lambert's  Estate,  39  Ch.  D. 

Q.  B.  D.  7.]  627  ;   and  see  Surman  v.    Wharton, 

[(b)  Be  Bacon,  (1907)  1  Ch.  475.]  (1891)  1  Q.  B.  491,  493.] 
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the  Statute  of  Frauds  (29  Car.  2.  c.  3),  sect.  2,  to  retain  her  un- 
disposed of  personal  estate  to  the  exclusion  of  her  next  of  kin ; 
and  to  his  curtesy  in  her  realty  undisposed  of  (a).  And  the  mere 
fact  that  the  married  woman  has  made  a  will  appointing  executors, 
to  whom  probate  in  general  form  has  been  granted  under  the 
Probate  Eules  of  March,  1887,  will  not  affect  the  right  of  the 
husband  (b),  as  although  such  probate  enables  the  executor  to  get 
in  her  assets  (whether  she  had  power  to  dispose  of  them  by  will 
or  not),  it  does  not  affect  the  beneficial  title  (c). 

5.  The  Act  has  no  application  where  the  marriage  took  place  [Extent  of  appli- 
and  the  property  was  acquired,  or  the  title  to  it  accrued,  before  "^^^'"^  °     "  -J 
the  commencement  of  the  Act,  1st  January,  1883,  and  in  such 
cases  the  old  law  applies  (d). 

Where  a  testator  dies  after  the  Act,  but  his  will  was  executed 
before  the  passing  of  the  Act,  the  interest  which  a  married  woman 
takes  under  it  will  be  governed  by  the  Act.  Thus,  where  a 
residuary  estate  was  given  by  such  a  will  to  A.  and  B.  and  C,  the 
wife  of  B.,  under  which  gift  before  the  Act  A.  would  have  taken 
one  moiety,  and  B.  and  C.  the  other  moiety  as  if  they  had  been  one 
person,  it  was  held  by  the  Court  of  Appeal,  reversing  the  decision 
of  Chitty,  J.,  that  A.  was  still  entitled  to  one  moiety,  but  the  other 
moiety  belonged  to  B.  and  C.  as  joint  tenants,  as  if  she  were 
unmarried.  The  Court  of  Appeal  expressed  no  opinion  as  to  what 
share  A.  would  have  taken  if  the  will  had  been  executed  after  the 
passing  of  the  Act  (e),  but  it  has  now  been  decided  that  the 
previous  law  has  not  been  altered  in  this  respect  (/) ;  and  it  has  [status  of 
been  observed  that  "  the  capacity  of  a  married  woman  to  take  "i"'"®^  woman 

■^         *'  not  altered  as 

property  is  not  altered "  by.  the  Act  "  as  between  her  and  the  between  her 
grantor.     That  was  always  complete.     Whatever  property,  real  or  ^^   ^"°  ™"-' 
personal,  was  devised,  bequeathed,    conveyed,  or   assigned   to   a 
married  woman,  as  between  her  and  the  grantor,  passed  absolutely. 
The  Act  only  enlarges  her  capacity  to  take  such  property  as  her 
separate  property  "  (g). 

Ua)  Hope  V.  Hope,  (1892)  2  Ch.  336.]  (C.  A.)  587 ;  and  see  Be  Atkinson,  (1898) 
[(6)  Be  Lambert's  Estate,  39  Ch.  D.  1  Ch.  637  ;  (1899)  2  Ch.  (C.A.)  1.] 
627;  and  see  iJe^tfe'rasora,  (1898)  1  Ch.  [(d)  Re  Harris'  Settled  Estates,  28 
637  ;  (1899)  2  Ch.  (C.A.)  1,  where  it  Ch.  D.  m,iol\owedinBeBatt's Settled 
waaheldhy  Stirling,  J.,  and  acquiesced  Estates,  (1897)  2  Ch.  65.] 
in  by  the  Court  of  Appeal,  that  the  [(e)  Re  MarcA,  27  Ch.  D.  (C.A.)  166 ; 
husband,  taking  out  probate  in  general  reversing  S.  G.,  24  Ch.  D.  222.] 
form,  is  no  longer  to  be  deemed  to  have  [(/)    Per    Kay,    J.,   Be    Jupp,   39 
assented  to  the  will  as  a  disposition  Ch.  D.   148  ;    but  whether  this  case 
of  property,  and   that  the   doctrine  was  rightly  decided  upon  the  con- 
to  that  effect  in  Ex  parte  Fane,  16  Sim.  struction  of  the  particular  will,  qwzre; 
406,  is  no  longer  applicable.]  Re  Dixon,  42  Ch.  D.  306.] 
[(c)   ilmari  V.    Tranter,  43  Ch.   D.  [{g)  S.  G.  per  Kay,  J.,  at  p.  153.] 
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[Will  of  married       6.  Under  the  power  of  testamentary  disposition  conferred  on  a 
woman.]  «/         jr 

married  woman  by  sect.  1,  sub-sect.  1  of  the  Act  of  1882,  "  as  if  she 

were  a  feme  sole,"  a  will  made  by  a  /em«  covert  before  the  Act 

will  pass  separate  property  which  she  subsequently  acquires  by 

virtue  of  the  Act  {a) ;  but  as  sects.  2  and  5  of  the  Act  of  1882 

refer  only  to  separate  property,  it  was  held  that  the  will  of  a 

married  woman  was  not  effectual  to  pass  property  acquired  by  her 

after  the  determination  of  the  coverture  (b),  so  that  the  doctrine 

of  Willock  V.  Nolle  (c),  that,  notwithstanding  sect.  24  of  the  Wills 

Act,  the  will  of  a  ferne  covert  requires  republication  in  order  to 

render  it  effectual  to  dispose  of  such  property,  was  still  applicable ; 

[Secui,  under  Act  but  now  by  the  Married  "Women's  Property  Act,  1893  (56  &  57 

Vict.  c.  63),  sect.  3,  it  is  enacted  that  "  sect.  24  of  the  Wills  Act, 

1837,  shall  apply  to  the  will  of  a  married  woman  made  during 

coverture,  whether  she  is  or  is  not  possessed  of  or  entitled  to  any 

separate  property  at  the  time  of  making  it,  and  such  will  shall  not 

require  to  be  re-executed  or  republished  after  the  death  of  her 

husband " ;  and  this  enactment  applies  to  every  will,  whenever 

executed,  of  a  testatrix  who  dies  after  the  date  of  the  Act  (cZ).] 

Secondly.  Of  the  separate  use. 
Trusts  for  1.  [Independently  of  the  recent  enactments  affecting  the  pro- 

/•mTcovert?  °  ^  P^rty  of  married  women]  the  principle  at  common  law  is  that, 
as  the  husband  undertakes  the  debts  and  liabilities  of  the  wife, 
he  is  entitled  absolutely  or  partially,  according  to  the  circum- 
stances of  the  case,  to  the  enjoyment  of  her  property;  but  in 
equity  a  /em«  is  allowed  to  contract  with  the  husband  before 
marriage,  for  the  exclusive  enjoyment  of  any  specific  property  (e) ; 
or  a  person  may  make  a  gift  to  the  wife  during  the  coverture, 
and  shut  out  the  husband's  interference  by  clearly  expressing 
such  an  intention.  Where  the  separate  estate  is  the  result  of  a 
special  agreement  between  the  parties,  the  policy  of  the  law  can 
scarcely  be  said  to  be  transgressed,  for  the  old  rule  was  estab- 
lished for  the  benefit  and  protection  of  the  husband,  and 
unusquisque  renuntiare  potest  juri  pro  se  institwto ;  but  that 
equity  should  have  allowed  a  stranger  to  vest  property  in  the 
wife  independently  of  the  husband  during  the  coverture  appears 


[(o)  Re  Bowen,  (1892)  2  Ch.  291.]  632.] 

[(i)  Be  Price,  28  Ch.  T>.  709;  Re         [(c) . ^ 

Taylor,57  L.J.  CKiZO;  Re  Williams,  [(d)   Re   JVylie,  (1895)  2  Ch.  116; 


l(bj  Re  Price,  28  Ch.  T).  709 ;  Re         Uc)  K  R.  7  H.  L.  580.] 

lylor,  57  L.  J.  Ch.  430 ;  Re  Williams,  [( 

L.    T.   N.S.    310;    Re  Smith,   35  and 

1.  D.  583,  at  p.  597  ;  Re  Cuno,  43  (e 

Ch.  D.  (C.A.)  12  ;  Re  Smith,  45  Ch.  D.  228.' 


59   L.   T.   N.S.   310  ;    Re  Smith,  35      and  see  Re  James,  (1910)  1  Ch.  157.] 
Ch.  D.  583,  at  p.  597  ;  Re  Cuno,  43  (e)   See   Parkes  v.   IVliite,   11  Ves. 
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a  more  questionable  doctrine,  though  it  may  be  said  that,  even  in 
that  case,  there  was  no  violation  of  the  marital  rights,  for  the 
property  never  vested  in  the  /«me  herself,  and  the  donor  might 
limit  any  estate  which  the  law  did  not  refuse  to  recognise.  The 
Court  has  also  permitted  the  further  anomaly  of  a  restriction 
upon  the  feme's  anticipation  (where  such  an  intention  has  been 
expressed)  of  the  growing  proceeds  of  the  separate  estate ;  but 
this  indulgence  appears  not  a  distinct  inroad  upon  the  common 
law  incidents  of  property,  but  rather  an  appendage  to  the  separate 
use  for  the  purpose  of  more  effectually  excluding  the  influence  of 
the  husband  (a).  If  the  wife  were  not  debarred  from  anticipating 
the  proceeds,  she  might,  where  the  husband  was  not  actuated  by 
proper  motives,  be  induced  to  divest  herself  of  the  property,  and 
place  it  at  the  husband's  disposal. 

2.  At  the  first  introduction  of  the  settlement  to  the  separate  Not  necessary 
use  it  was  doubted,  whether,  to  accomplish  the  object,  the  inter-  ije^^n  express 
position  of  an  express  trustee  was  not  necessary  (&),  but  it  was^^stee. 
afterwards  determined  that  this  precaution  might  be  dispensed 
with,  for,  rather  than  the  intention  should  be  disappointed,  the 
husband  himself  should  be  construed  a  trustee  for  the  wife  (c). 
But  [as  to  cases  not  falling  within  the  recent  statute]  whether 
a  trustee  be  expressly  appointed  or  not,  the  intention  of  excluding 
the  husband  must  not  be  left  to  inference,  but  must  be  clearly 
and  unequivocally  declared;    for,   as  the   husband  is   bound   to 
maintain  the  wife,  he  has  primd  facie  a  right  to  her  property  (d) ; 
but,  provided  the  meaning  be  clear,  the  Court  will  execute  the 
intention,  though  the  settlor  may  not  have  expressed  himself  in 
technical  language  (e). 

The    husband    may    himself    during    the   coverture  give   any  Gift  by  husband 
specific  property  to  the  wife  for  her  separate  use,  without  the ' 
intervention  of  a  trustee  (/) ;  [and  if  a  husband  permit  his  wife 

Ua)  See  post,  p.  1007.]  per  Sir  J.  Leacli ;  Moore  v.  Morris,  4 

(6)  Harvey  v.  Harvey,  1  P.  W.  125  ;  Drew.    37,  per    V.    C.    Kindersley  ; 

BuHon  V.  Pierpont,  2  P.  W.  78.  [Fitzgihbon  v.  Pike,  6  L.  E.  Ir.  487  ; 

(c)  Bennet  v.  Davis,  2  P.  W.  316 ;  and    see    Be    Sibeth,    14    Q.    B.    D. 
Parker  v.  Brooke,  9   Ves.   583  ;   Eolfe  417]. 

V.  Budder,  Bunb.   187  ;  Prichard  v.  (e)   Barley  v.  Barley,  3  Atk.  399, 

Ames,   T.    &    R.    222  ;    Newlands  v.  per  Lord  Hardwioke  ;  Stanton  v.  Hall, 

PoAjnter,  10  Sim.  377 ;  4  M.  &  Cr.  408  ;  2  R.  &  M.  180,  per  Lord  Brougham  ; 

Turnley  v.    Kelly,   Wallis's  Eep.   by  [and  see  Re  Peacock's  Trusts,  10  Ch.  D. 

Lyne,  311  ;  Archer  v.  Eooke,  7  Ir.  Eq.  490]. 

Eep.  478.  _(/)    Lady   Goviper's  case,    cited   in 

(d)  Ex  parte  Ray,   Mad.   207,  per  Graham  v.  Londonderry,  3  Atk.  393  ; 
Sir  T.  Plumer ;  Wills  v.  Sayers,  4  Mad.  Lucas  v.  Lucas,  1  Atk.  270  ;  Walter  v. 
409,  per  eundem;  Massey  v.  Parker,  2  Hodge,  2  Sw.  92  ;  [Ex parte  Whitehead, 
M.    &    K.   181,  per    Sir  0.   Pepys ;  14  Q.  B.  D.  (C.A.)  419]. 
Kensington  v.  Bolland,  2  M.  &  K.  188, 
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[Allowance  to 
wife  of  lunatic] 


[Married 
Women's  Pro- 
perty Act,  1882, 


[Intervention  of 
trustee  rendered 
wholly  un- 
necessary.] 


[Application  of 
previous  law.] 


to  carry  on  a  business  for  her  own  benefit,  independently  of  him, 
it  becomes  her  separate  property,  and  the  husband  becomes,  so 
far  as  is  necessary,  a  trustee  of  everything  employed  in  the 
business  for  the  wife  (a). 

In  the  absence  of  proof  of  an  unequivocal  or  final  intention  on 
the  part  of  a  husband  to  constitute  himself  a  trustee  for  his  wife, 
the  Court  will  not,  after  his  death,  upon  her  uncorroborated 
statement,  treat  the  property  as  belonging  to  her  for  her  separate 
use  (6). 

An  allowance  made  under  an  order  in  lunacy  to  the  wife  of  a 
lunatic,  living  apart  from  her  husband,  for  her  separate  main- 
tenance, belongs  to  her  for  her  separate  use  (c). 

3.  Now  by  the  Married  Women's  Property  Act,  1882,  a 
]  married  woman  can  acquire,  hold,  and  dispose  of  property  as 
her  separate  estate,  in  the  same  manner  as  if  she  were  a  feme 
sole,  without  the  intervention  of  any  trustee  (d)  ;  and  under  the 
2nd  and  5th  sections  of  the  Act  (e)  all  property  acquired  by  any 
married  woman  since  the  31st  of  December,  1882,  irrespective 
of  the  date  of  her  marriage,  and  also  all  property  belonging 
to  any  woman  married  since  that  date,  are  made  her  separate 
estate  (/). 

Notwithstanding  the  material  change  thus  made  in  the 
principle  on  which  the  doctrine  of  the  separate  use  is  based,  it 
is  conceived  that  subject  to  the  enlarged  rights  and  liabilities 
introduced  by  the  Act,  many  of  the  principles  which  regulate 
the  administration  of  property  held  for  the  separate  use,  will 
apply  equally  to  any  property  which  by  virtue  of  the  Act  belongs 
to  a  married  woman  as  her  separate  estate  ;  so  that,  while  the  old 
law  has  to  some  extent  ceased  to  be  applicable  to  cases  governed 
by  the  Act,  it  will  frequently  be  necessary  to  refer  to  it  even  in 
connection  with  property  bound  by  the  Act.     Moreover,  as  to 


[(a)  Ashworth  v.  Outram,  5  Ch.  D. 
(C.A.)  923  ;  Ex  parte  Whitehead,  14 
Q.  B.  D.  (C.A.)  419 ;  and  see  Slanning 
V.  Style,  3  P.  W.  334 ;  Galmady  v. 
Galmady,  cited  in  Slanning  v.  Style, 
lb.  338.  As  to  gifts  by  strangers  to 
the  separate  use  of  a  married  woman 
before  the  recent  Act,  and  the  dis- 
tinction between  sucb  gifts  and 
paraphernalia  of  the  wife,  see  Macq., 
Husb.  and  Wife,  3rd  ed.,  p.  115.  For 
a  case  in  which  articles  of  wearing 
apparel,  purchased  for  the  wife  out 
of  the  husband's  money,  were  held, 
as  between   him   and  her   execution 


creditor,  to  belong  primd  facie  to 
her  as  her  separate  property,  see 
Masson  -  Templier  &  Go.  v.  De  Fries, 
(1909)  2  K.  B.  (C.A.)  831.] 

[(6)  Re  WhittaJcer,  21  Ch.  D.  657  ; 
Parker  v.  Lechmere,  12  Ch.  D.  256.] 

[(c)  In  the  goods  of  Tliarp,  3  P.  D. 
(C.A.)  76.1 

'(d)  45  &  46  Vict.  c.  75,  s.  1.] 

(e)  See  ante,  p.  965.] 

'(/ )  However,  the  general  power  of 
disposition  thus  conferred  is  modified 
by  the  provision  of  s.  19,  excepting 
settlements  from  the  operation  of  the 
Act.     See  post,  p.  1006.] 


CH.  XXVIII.  s.  6] 


SEPARATE   ESTATE 


971 


property  acquired  before  the  1st  January,  1883,  by  women  married 
before  that  date,  the  law  remains  unaffected  by  the  Act. 

4.  In  cases  not  falling  within  the  recent  Act],  the  marital  What  words  will 
claims  are  defeated  if  the  gift  be  to  the  wife  for  her  "  separate  separate  use. 
use  "  (a),  or  "  sole  and  separate  use  "  (b),  or  "  solely  for  her  own 
use"  (c)  (which  is  construed  as  separate  use),  or  "solely  and 
entirely  for  her  own  use  and  benefit "  (d),  [or  "  for  her  sole  use 
and  disposal"  (e),  or  "for  her  sole  and  absolute  use  and  dis- 
posal" (/),]  or  for  "her  livelihood "  (^),  or  "that  she  may 
receive  and  enjoy  the  profits  "  (h),  or  "  to  be  at  her  disposal "  (t), 
or  "to  be  by  her  laid  out  in  what  she  shall  think  fit"  (j),  or 
"for  her  own  use,  independent  of  her  husband"  (k),  or  "not 
subject  to  his  control "  (I),  or  "  for  her  own  use  and  benefit,  in- 
dependent of  any  other  person"  (m),  or  "to  receive  the  rents 
from  the  tenants  while  she  lives,  whether  married  or  single," 
with  a  direction  that  no  sale  or  mortgage  should  be  made  during 
her  life  (m):  for  such  expressions  as  these  are  considered  incon- 
sistent with  the  notion  of  any  interference  on  the  part  of  the 
husband.     So,  if  the  gift  be  accompanied  with  such  expressions 


(o)  Massy  v.  Rowen,  4  L.  R.  H.  L. 
294,  299,  and  300,  per  Cur.,  where  it 
was  observed  by  Lords  Golonsay  and 
Cairns,  that  the  word  "  separate  "  had 
acquired  a  "  technical  meaning,''  and 
that  the  word  "  sole  "  had  not. 

(6)  Parker  y.  Brooke,  9  Ves.  583  ; 
Arclier  v.  Booke,  7  Ir.  Eq.  Rep.  478. 

(c)  Be  Tarsey's  Trust,  1  L.  R.  Eq. 
561  ;  Adamson  v.  Armitage,  19  Ves. 
416  ;  G.  Coop.  283  ;  Ex  parte  Bay,  1 
Mad.  199  ;  Hx  parte  Killick,  3  Mont. 
D.  &  De  G.  480;  Dams  v.  Prout,  7 
Beav.  288  ;  Arthur  v.  Arthur,  11  Ir. 
Eq.  Rep.  511  ;  Lindsell  v.  Thacker,  12 
Sim.  178  (the  marginal  note  in  the 
last  case  is  altogether  erroneous) ;  and 
see  Massey  v.  Parker,  2  M.  &  K.  181  ; 

V.  Lyne,  Younge,  562  ;  but  as  to 

the  latter  case,  see  Tullett  v.  Armstro7ig, 
4  M.  &  Cr.  403  ;  and  see  Gilbert  v. 
Lewis,  1  De  G.  J.  &  S.  39  ;  Levns  v. 
Mathews,  2  L.  R.  Eq.  177.  The  word 
"  sole  "  by  itself  is  a  word  of  equivocal 
and  ambiguous  meaning,  and  takes 
its  colour  from  the  context.  It  has 
been  held,  in  Ireland,  in  a  recent 
case,  affirmed  on  appeal  by  the  House 
of  Lords,  not  to  create  ^er  se  a  separate 
use  in  a  gift  to  a  legatee,  where  at  the 
date  of  the  will  the  legatee  was  a  feme 
sole;  Massy  v.  Hayes,  1  Ir.  Rep.  Eq. 
110.     S.  G.  nmn.  Massy  v.  Eowen,  4 


L.  R.  H.  L.  288.  But  otherwise, 
where  the  legatee  was  known  to  the 
testator  to  be  a  married  woman ; 
Hartford  v.  Power,  2  Ir.  Rep.  Eq.  204  ; 
[Farrow  v.  Smith,  W.  N.  1877,  p.  21  ; 
Be  Amies'  Estate,  W.  N.  1880,  p.  61]. 

(d)  Inglefield  v.  Goghlan,  2  Coll. 
247. 

[(e)  Bland  v.  Dawes,  17  Ch.  D.  794.] 

[(/)  Baker  v.  Ker,  11  L.  R.  Ir.  3.] 

(g)  Barley  v.  Darley,  3  Atk.  399, 
per  Lord  Hardwicke ;  and  see  Gape 
V.  Gape,  2  Y.  &  C.  543  ;  Ex  parte  Bay, 
1  Mad.  208 ;  but  see  Lee  v.  Prieaux, 
3  B.  C.  C.  383  ;  TFardle  v.  Glaxton,  9 
Sim.  524,  sed.  qu. 

(h)  Tyrrell  v.  Hope,  2  Atk.  558. 
But  this  was  in  marriage  articles,  and 
under  special  circumstances,  and  must 
not  be  taken  to  establish  any  general 
rule. 

(i)  Prichard  v.  Ames,  T.  &  R.  222  ; 
Kirk  V.  Paulin,  7  Vin.  96 ;  Secus, 
probably,  if  these  words  had  occurred 
in  a  gift  to  a.  feme  sole. 

(j)  Atcherley  v.  Vernon,  10  Mod. 
531. 

(k)  TVagstaffv.  Smith,  9  Ves.  520. 

(I)  Bain  v.  Lescher,  11  Sim.  397. 

(m)  Margetts  v.  Barringer,  7  Sim. 
482. 

(n)  Goulder  v.  Gamm,  6  Jur.  N.S 
113  ;  1  De  G.  F.  &  J.  146. 
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What  words  not 
sufficient. 


Husband  made 
a  trustee  for 
the  wife. 


[Resumption  of 
cohabitation.] 


as  "her  receipt  to  be  a  sufficient  discharge"  (a),  or  "to  be  de- 
livered to  her  on  demand  "  (&) ;  for  in  these  cases  the  check  put 
upon  the  husband's  legal  right  to  receive  could  only  have  been 
with  the  intention  of  giving  the  wife  a  particular  benefit.  So, 
if  the  gift  be  to  the  husband  should  he  be  living  with  his  wife, 
but  if  separate  then  half  to  the  husband  and  the  other  half  to 
the  wife  "absolutely,"  for  the  context  shows  that  by  absolutely 
is  meant  for  the  separate  use  (c). 

[Where  trustees  have  a  discretion  to  "pay,  cvpply,  and  dispose 
of"  the  income  of  a  trust  fund  for  the  maintenance  and  support 
of  a  married  woman,  they  may  pay  the  income  to  her  for  her 
separate  use  {d)l\ 

5.  But  if  the  trust  be  merely  "to  pay  to  her,"  or  "to  her  and 
her  assigns"  (e),  or  the  gift  be  "to  her  use"  (/),  or  "her  own 
use "  (jj),  or  "  her  absolute  use  "  (A),  or  "  in  trust  only  for  her, 
her  executors,  administrators,  and  assigns"  (z),  or  "to  her,  her 
heirs,  and  assigns,  for  her  ov. their  own  sole  and  absolute  use"  (/), 
or  "to  pay  into  her  own  proper  hands  for  her  own  use"  {k),  or 
"to  pay  to  her  to  be  applied  for  the  maintenance  of  herself  and 
such  child  or  children  as  the  testator  might  happen  to  leave  at 
his  death "  (J),  there  is  no  such  unequivocal  evidence  of  an 
intention  to  exclude  the  husband. 

6.  Where  property  was  vested  in  the  husband  jointly  with 
another,  as  general  trustee  of  the  will,  upon  trust  {inter  alia) 
for  the  wife,  it  was  held  not  to  be  a  gift  to  her  separate  use  (m). 
Had  the  husband  alone  been  appointed  a  trustee  for  the  wife 
the  decision  might  have  been  different  {n). 

[7.  On  the  resumption  of  cohabitation  in  cases  where  there  has 


(a)  Lee  v.  Prieaux,  3  B.  C.  C.  381 
Woodman  v.  Horsley,  cited  lb.  383 
Cooper  V.  Wells,  11  Jur.  N.S.  923 
Re  Molyneux's  Estate,  6  I.  E.  Eq.  411 
[Surman  v.  Wharton,  (1891)  1  Q.  B. 
491,  493  ;]  and  see  Stanton  v.  Hall,  2 
R.  &  M.  180. 

(6)  Dixon  V.  Olmius,  2  Cox,  414. 

(c)  Shewell  v.  Dwarris,  Johns.  172. 

[(d)  Austin  v.  Austin,  4  Ch.  D.  233.] 

(e)  Bakins  v.  Berisford,  1  Ch.  Ca. 
194  ;  Lumb  V.  Milnes,  5  Ves.  517. 

(/)  Jacobs  V.  Amyatt,  1  Mad.  376,  n. ; 
Wills  V.  Sayers,  4  Mad.  411  ;  Anon, 
case,  cited  7  Vin.  96. 

(g)  Johnes  v.  Lockhart,  in  note  to 
Lee  V.  Prieaux,  3  B.  C.  C.  383,  ed.  by 
Belt  (this  case  is  erroneously  cited  as 
an  authority  to  the  contrary  in  Lumb 
V.  Milnes,  5  Ves.  520,  and  Ex  parte 


Bay,  1  Mad.  207) ;  Wills  v.  Sayers, 
4  Mad.  409  ;  Roberts  v.  Spicer,  5  Mad. 
491  ;  Beales  v.  Spencer,  2  Y.  &  C.  C. 
C.  651  ;  Darcy  v.  Croft,  9  Ir.  Ch.  Eep. 
19. 

(h)  Rycroft  v.  Christy,  3  Beav.  238. 

{i)  Spirett  v.  Willows,  3  De  G.  J. 
&  S.  293. 

(_;■)  Lewis  v.  Mathews,  2  L.  R.  Eq. 
177. 

[k)  Tyler  v.  Lake,  2  R.  &  M.  183  ; 
Kensington  v.  Dollond,  2  M.  &  K.  184  ; 
Blachlow  V.  Laws,  2  Hare,  48  ;  but  see 
Hartley  v.  Hurle,  5  Ves.  545,  contra. 

(l)  Wardle  v.  Claxton,  9  Sim.  524. 

(m)  Ex  parte  Beilby,  1  De  G.  &  J. 
167  ;  and  see  Kensington  v.  Dollond,  2 
M.  &  K.  184. 

(n)  Ex  parte  Beilby,  1  De  G.  &  J.  167 ; 
and  see  Darley  v.  Darley,  3  Atk.  399. 
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been  a  judicial  separation  or  a  protection  order,  the  property  to 
which  the  wife  is  entitled  when  such  cohabitation  takes  place 
belongs  to  her  for  her  separate  use  (a).] 

8.  If  a  /erne  sole   marry  without  having  disposed  of  the  pro-  Effect  after 

perty  settled  to  her  separate  use,  the  limitation  to  the  separate  "^^^S^  °^  *^« 
r      J  r  '  r  trust  for  sepa- 

use  will  on  the  marriage  take  effect.  This  doctrine  is  open  to  rate  use. 
much  observation  upon  principle  (&),  but  Lord  Cottenham,  in 
the  cases  of  Tullet  v.  Armstrong,  and  Scarborough  v.  Borman  (c), 
anxious  to  prevent  the  consequences  that  would  have  flowed 
from  a  different  decision,  and  not  finding  any  other  safe  ground 
upon  which  to  base  his  judgment,  asserted  an  inherent  power  in 
the  Court  of  Chancery  to  modify  estates  of  its  own  creation,  and 
in  virtue  of  that  jurisdiction  established  the  validity  of  the 
separate  use  in  case  of  the  /erne's  marriage.  If  a  fund  be  given 
to  a  feme  sole  for  her  separate  use,  without  the  intervention  of 
a  trustee,  and  she  sells  out  the  fund  and  invests  it  in  another 
form  and  then  marries,  the  separate  use  has  been  destroyed, 
and  she  is  regarded  as  the  owner  of  the  new  property  in  the 
ordinary  way  {d). 

9.  If  property  be   settled,   whether  by   deed  or  will,   to   the  Effect  of  separate 
separate  use  of  a  feme,  and  the   separate   use  was  meant  to  be  carriage. 
confined  to   a  particular  marriage,  and   the  husband   dies,  and 

the  widow  marries  again,  the  second  husband  will  not  be  ex- 
cluded [by  the  terms  of  the  instrument]  from  his  ordinary 
marital  rights  (e).  The  question  simply  is,  What  was  the  in- 
tention of  the  settlement  or  will  ?  So,  if  real  or  personal  estate 
be  devised  or  bequeathed  to  A.,  a  married  woman,  for  her  sole 
and  separate  use  independent  of  her  husband  B.,  the  separate 
use  applies  only  to  the  existing  and  not  to  any  future  cover- 
ture  (/) ;  but  if   the  exclusion  of  any  future  husiand  was  also 

[(a)  Matrimonial  Causes  Acts,  viz.  :  Benson  v.  Benson,  6  Sim.  126  ;  Knight 

20  &  21  Vict.  c.  85,  s.  25  ;  21  &  22  v.  Knight,  lb.  121  ;  Jones  v.  Salter,  2 

Vict.  c.  108,  s.  8  ;  41  Vict.  c.  19,  s.  4  ;  R.  &   M.   208  ;    Moore   v.    Morris,  4 

Be  Emery's  Trusts,  50  L.  T.  N.S.  197  ;  Drew.  33  ;  Tudor  v.  Samyne,  2  Vern. 

32  W.  R.  357.]  270  ;  Sir  E.  Turner's  case,  1  Ch.  Ca. 

(h)  Some   observations  upon   this  307  ;  1  Vern.  7.     And  see  Sanders  v. 

subject  will  be  found  in  the  3rd  ed.  Page,  3  Ch.  Rep.  224  ;  Pitt  v.  Hunt, 

of  this  work,  p.  124.  1  Vern.  18  ;  Howard  v.  Hooker,  2  Ch. 

(c)  4  M.  &  C.  377 ;  and  see  Rep.  81  ;  Edmonds  v.  Bennington, 
Newlands  v.  Paynter,  4  M.  &  C.  408  ;  cited  Garleton  v.  Earl  of  Dorset,  2 
Russell  v.  Dickson,  2  Dru.  &  War.  Vern.  17.  [But  see  the  Married 
138  ;  Archer  v.  Booke,  7  Ir.  Eq.  Rep.  Women's  Property  Act,  1882,  when 
478.  the  marriage  takes  place  after  the 

(d)  Wright  v.    Wright,  2  J.  &  H.  31st  Dec.  1882.] 

647.  (/)  Moore  v.  Morris,  4  Drew.  33. 

(e)  Barton    v.    Briscoe,  Jac.    603 ; 
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[Separate  use  not 
arising  until 
death  of 
husband.] 


The  wife's  power 
to  dispose  of  her 
separate  estate. 


General  rule. 


in  contemplation,  it  will  be  carried  into  effect  (a);  and  if  the 
separate  use  do  extend  to  any  marriage,  present  or  future,  even 
the  arrears  due  to  the  feme  at  the  time  of  a  subsequent  marriage 
are  protected  from  the  after-taken  husband  (&).  And  if  a 
jointure  or  other  interest  to  arise  on  the  cesser  of  the  present 
marriage  be  provided  for  a  feme  covert,  it  may  be  so  limited  as 
to  enure  to  her  separate  use,  and  be  inalienable  during  the 
present  coverture  (c). 

[10.  Where  policies  of  assurance  on  the  life  of  the  husband  were 
settled  for  the  benefit  of  the  wife  during  her  life  for  her  separate 
use,  independently  of  any  future  husband  with  whom  she  might 
intermarry,  it  was  held  in  an  action  by  an  alleged  creditor  of  hers, 
claiming  a  charge  on  the  policies,  that  the  trust  for  the  separate 
use  did  not  arise  during  the  life  of  the  husband  (d).'] 

11.  Where  property  is  settled  to  the  separate  use,  the  feme  covert, 
unless  her  power  of  anticipation  be  restrained,  may,  without  the 
concurrence  of  her  trustees,  unless  the  terms  of  the  settlement 
require  it  (e),  deal  with  the  property  directly  and  expressly,  pre- 
cisely in  the  same  manner  as  if  she  were  a  feme  sole.  But,  at  the 
same  time,  she  will  be  protected  against  fraud,  and,  therefore,  a 
settlement  procured  from  her  by  her  husband,  upon  a  false  repre- 
sentation, will  be  set  aside  (/) ;  [but  the  mere  absence  of  inde- 
pendent advice  will  not  suffice  (^).] 

12.  The  general  principle  that  governs  the  law  of  separate  use 
was  laid  down  by  Lord  Thurlow,  and  has  been  recognised  by  the 
highest  authorities,  viz.  that  "  a  feme  covert,  acting  with  respect 
to  her  separate  property,  is  competent  to  act  in  all  respects  as  if 
she  were  a  feme  sole  "  (h). 


(a)  Ashton  v.  M^Dougall,  5  Beav. 
56  ;  Be  Oaffee,  7  Hare,  101  ;  1  Mao.  & 
G.  541  ;  [Stroud  v.  Edwards,  77  L.  T. 
N.S.  280  ;]  Hawkes  v.  Hubhack,  11  L. 
R.  Eq.  5  ;  Be  Molyneux's  Estate,  6  I. 
R.  Eq.  411. 

(6)  Ashton  V.  M^Dougall,  5  Beav. 
56  ;  and  see  Newlands  v.  Paynter,  4 
M.  &  Cr.  418  ;  England  v.  Downs,  6 
Beav.  269. 

(c)  Be  Molyneux^s  Estate,  6  I.  R. 
Eq.  411. 

[(d)  King  v.  Lxicas,  23  Ch.  D.  (O.A.) 
712.1 

(e)  Grighy  v.  Oox,  1  Ves.  518,  per 
Lord  Hardwicke ;  Bowling  v.  Maguire, 
Rep.  t.  Plunket,  19,  per  Lord  Plunket. 

(/)  Knight  v.  Knight,  5  GiflF.  26  ; 
11  Jur.  N.S.  618  ;  and  see  Sharpe  v. 
Foy,  4  L.  R.  Ch.  App.  35 ;  [and  GJiaplin 
&  Go.,  Lim,  v.  Brammall,  (1908)  I 


K.B.  (C.A.)  233  (where  a  guarantee 
for  payment  of  goods  supplied  on 
credit,  signed  by  the  wife  at  the 
instance  of  her  husband,  without  her 
understanding  it  or  having  it  ex- 
plained to  her,  was  held  to  be  inopera- 
tive) ;  and  as  to  the  effect  of  lex 
loci  in  invalidating  a  married  woman's 
contract  of  suretyship  in  reference  to 
immoveables,  see  Bank  of  Africa  v. 
Cohen,  (1909)  2  Ch.  (C.A.)  129.] 

[((/)  Howes  V.  Bishop,  (1909)  2  K.B. 
(C.A.)  390,  where  a  promissory  note 
by  husband  and  wife  for  the  debt 
of  a  third  person  was  upheld,  and  it 
was  said  that  there  was  no  rule  of 
equity  imposing  on  the  husband  the 
onus  of  disproving  undue  influence 
by  him.] 

(7i)  Hulme  V.  Tenant,  1  B.  C.  C,  20. 
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13.  A  feme  covert,  therefore,  as  regards  her  separate  property,  Right  of  marrUd 
sws  separately  as  plaintiff  [and  since  the  Married  Women's  &°™a"to  ^"^' 
Property  Act,  1882,  without  a  next  friend,  and  defends  separate  estate. 
separately  (a)],  and,  if  out  of  the  jurisdiction,  may  be  served  with 
process  by  leave  of  the  Court  (b),  may  present  a  petition  with- 
out a  next  friend  and  without  her  husband  (c),  and  will  be 
bound  by  a  submission  in  her  pleadings  (d),  or  by  a  settlement  of 
accounts  (e),  or  by  a  contract  for  purchase  (/),  or  sale  (g),  and  may 
give  away  the  chattels  settled  to  her  separate  use  by  manual 
delivery  (h),  or  may  lend  money  to  her  husband  (i),  or  may 
demise  land  settled  to  her  separate  use,  when  the  lessee  will  be 
protected  even  at  law,  under  the  equitable  plea,  against  intrusion 
by  the  holder  of  the  legal  estate  (./ ),  may  dispose  of  her  equitable 
interest  in  freehold  estate  settled  to  her  separate  use,  without 
acknowledgment  under  the  Fines  and  Eecoveries  Act  {k),  and 
will  be  bound  as  to  her  separate  estate,  if  she  agree  verbally  to 
accept  a  lease  and  take  possession  (which  is  part  performance) 
under  the  agreement  (l),  and  may  be  made  a  contributory  under 
a  winding-up  order  (m),  and  her  declarations  may  be  read  in 
evidence  against  her  {n),  and  she  will  be  liable  to  an  attachment 


[(a)  45  &  46  Vict.  c.  75,  s.  1  (2)  : 
Rules  of  Supreme  Court,  Order  16, 
Rule  16 ;  audit  is  not  material  whether 
the  contract,  in  respect  of  which  the 
action  is,  was  entered  into  before  or 
after  the  Act :  Gloucestershire  Banh- 
ing  Company  v.  PhilKpps,  12  Q.  B.  D. 
533.] 

(6)  Oopperthwaite  v.  Tuite,  13  Ir. 
Eq.  Rep.  68 ;  [Rules  of  Supreme  Court, 
Order  11]. 

[(c)  45  &  46  Vict.  c.  75,  s.  1  (2)  ; 
Be  Outivin's  Trusts,  48  L.  T.  N.S.  410.] 

(d)  Allen  v.  Papworth,  1  Ves,  163  ; 
Clerk  V.  Miller,  2  Atk.  379  ;  Bailey  v. 
Jackson,  C.  P.  Cooper's  Rep.  1837-38, 
495.  Husband  and  wife  put  in  a  joint 
answer,  and  the  wife  admitted  certain 
indentures  to  be  in  her  possession,  and 
claimed  the  estates  to  which  the  in- 
dentures related  to  her  separate  use 
for  her  life.  The  plaintiff  moved  for 
production,  but  it  was  argued  that 
the  answer  was  the  husband's,  and 
could  not  be  read  as  an  admission  by 
the  wife.  However,  the  Court  said 
though  there  was  a  logical  difficulty, 
there  was  none  in  substance  :  that  if 
the  wife  claimed  the  benefit  of  .the 
separate  use  she  must  take  it  with  its 
disadvantages  ;  and  ordered  the  pro- 
duction by  the  wife,  and  that  the 


husband  should permithertoproduce ; 
Cowdery  v.  Way,  V.C.K.B.  2nd  Nov., 
1843.  And  see  Gallow  v.  Howie,  1  De 
G.  &  Sm.  531  ;  Beeching  v.  Morphew, 
8  Hare,  129;  Clive  v.  Garew,  1  J.  & 
H.  207. 

(e)  Wilton  v.  Hill,  25  L.  J.  N.S. 
Ch.  156. 

(/)  Picard  v.  Hine,  5  L.  R.  Ch.  App. 
274. 

(g)  Davidson  v.  Gardner,  Sugd. 
Vend.  &  Purch.  891,  11th  ed. ;  Stead 
V.  Nelson,  2  Beav.  248  ;  and  see  Harris 
V.  Mott,  14  Beav.  169  ;  Vansittart  v. 
Vansittart,  4  K.  &  J.  70 ;  Milnes  v. 
Busk,  2  Ves.  jun.  498. 

(h)  Farington  v.  Parker,  4  L.  R.  Eq. 
116. 

(i)  Woodward  v.  Woodward,  3  De 
G.  J.  &  S.  672. 

(j )  Allen  V.  Walker,  5  L.  R.  Ex.  187. 

(k)  Pride  v.  Bubh,  7  L.  R.  Ch.  App. 
64  ;  [and  see  Carter  v.  Garter,  (1896) 
1  Ch.  62]. 

(I)  Gaston  v.  Frankum,  2  De  G.  & 
Sm.  561  ;  S.  C.  on  appeal,  16  Jur. 
507. 

(m)  Be  Leeds  Banking  Company,  3 
L.  R.  Eq.  781  ;  and  &%&  Butler  v.  Cump- 
ston,  7  L.  R.  Eq.  16. 

(n)  Peacock  v.  Monk,  2  Ves.  193,  per 
Lord  Hardwicke. 
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for  want  of  answer  where  she  answers  separately  («),  and  simi- 
larly for  disobeying  the  order  of  the  Court  in  a  suit  to  which  she 
is  a  party  in  respect  to  her  separate  estate  (b),  or  her  separate 
property  may  be  ordered  to  be  sequestered  (c).  [And  it  has  been 
held  that  a  married  woman  was  bound  in  equity  to  make  good 
a  representation  that  she  was  entitled  to  property,  which  had 
been  made  on  her  behalf  to  the  Court  while  she  was  an  infant, 
and  on  the  faith  of  which  a  marriage  and  settlement  had  been 
sanctioned  {d). 
[Right  preserved  14.  Since  the  Married  Women's  Property  Act,  1882,  a  married 
Married  Women's  Woman,  by  sect.  1,  sub-sect.  2,  is  capable  of  entering  into  and 
Property  Act.]  rendering  herself  liable  in  respect  of  and  to  the  extent  of  her 
separate  property  on  any  contract,  and  of  suing  and  being  sued, 
in  contract  or  in  tort,  or  otherwise,  in  all  respects  as  if  she  were 
a  feme  sole,  and  her  husband  need  not  be  joined  (e)  with  her 
as  plaintiff  or  defendant,  or  be  made  a  party  to  any  action 
or  proceeding,  and  any  damages  or  costs  recovered  by  her  in 
any  sitoh  action  or  proceeding  are  her  separate  property;  and 
any  damages  or  costs  recovered  against  her  are  payable  out  of  her 
separate  property,  and  not  otherwise  (/).  Under  this  enactment  a 
married  woman  may  sue  without  her  husband  in  respect  of  a  tort 
committed  before  the  commencement  of  the  Act,  and  the  damages 
recovered  belong  to  her  as  separate  property  {g);  and  it  has 
been  intimated  that  if  the  action  were  brought  by  the  husband 
and  wife  jointly,  the  section,  which  applies  only  to  "any  such 
action,"  i.e.  an  action  brought  by  the  wife  as  if  she  were  a  feme 
sole,  would  not  make  the  damages  separate  property  (A).  But 
in  a  later  case  {i)  Charles,  J.,  thought  that  sect.  1,  sub-sect.  2, 
was  not  necessarily   confined  to  actions  brought  solely  by  the 

{a)    Graham  v.   Fitch,  2  De  G.  &  compelled  to  give  security  for  costs 

Sm.  246  ;  Taylor  v.  Taylor,  12  Beav.  where  she  sues  as  sole  plaintiff,  even 

271  ;    Home  v.   Patrick  (No.   1),   30  though    she   may  have  no  separate 

Beav.   405,  in  which  case  M.R.  ob-  estate,  and  there  is  nothing  against 

served  that  if  the  feme  had  not  ob-  which,  if  she  fails,  available  execution 

tained  or  concurred  in  the  order  to  can  issue  ;  lie  Isaac,  30  Ch.  D.  (C.A.) 

answer  separately,  there  might  be  a  418  ;  Re  Thompson,  38  Ch.  D.  (C.A.) 

difficulty.  317,  318  ;  but  she  may  be  ordered  to 

(6)  Ottway  v.  Wing,  12  Sim.  90.  give  security  for  costs  of  appeal  in  a 

(c)    Keogh  v.    Gathcart,  1 1    Ir.   Eq.  proper  case ;  Whitaker  v.  Kershaw,  44 

Rep.  280  ;  and  see  cases  cited  lb.  Ch.  D.  (C.A.)  296.] 

Ud)  Per  Stirling,  J.,  Mills  v.  Fox,  {{g)    Weldon  v.   Winslow,  13  Q.  B. 

37  Ch.  D.  153.]  D.  (C.A.)  784;   Weldon  v.  Ve  Bathe, 

[(e)  The  meaning  is  that  the  joinder  14  Q.    B.   D.   (C.A.)  339;   James  v. 

is  no  longer  necessary  if  the  plaintiff  Barrand,  49  L.  T.  N.S.  300.] 
is   seeking   satisfaction    out    of    the  \{h)  Weldon  v.   Winslow,  13  Q.  B. 

wife's  separate  estate  alone  :  Earle  v.  D.  (C.A.)  784,  788.] 
Kingscote,  (1900)  2  Ch.  (C.A.)  685.]  [(i)  Beasley  v.  Boney,  (1891)  \  Q.  B, 

[(/)  A  married  woman  cannot  be  609,  513.] 
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wife,  and  that  even  where  in  the  same  writ  the  husband  was 
joined  as  a  party,  the  money  recovered  by  the  wife  might  be  her 
separa,te  property  within  the  meaning  of  that  enactment ;  and  in 
that  case,  the  husband  and  wife  having  sued  as  co-plaintifi's  in 
respect  of  injury  to  the  wife,  it  was  held  that  whatever  might  be 
the  true  construction  of  sect.  1,  sub-sect.  2,  the  damages  recovered 
were  clearly  her  separate  property  under  sect.  5.  Under  the 
sutb-rsection  the  right  to  bring  an  action  in  respect  of  any 
cause  of  action  within  sect.  7  of  the  Statute  of  Limitations, 
21:'Jas.  1.  e.  16,  which  accrued  before  the  passing  of  the  Act  of 
1882,  commenced  at  the  date  of  that  Act  coming  into  operation, 
A,s  the  married  woman  then  became  "  discovert "  within  the 
meaning  of  the  Statute  of  James,  and  time  ran  against  her  as 
from  that  date  (a) ;  and  by  force  of  the  words  "  or  otherwise " 
the  feme  may  be  sued  in  respect  of  an  equitable  liability  not 
directly  arising  out  of  contract,  or  any  other  cause  of  action  on 
which  a  feme  sole  might  be  sued  (6).  But  the  sub-section  is 
limited  to  actions  relating  to  the  married  woman  personally ;  thus 
it  does  not  remove  her  incapacity  to  act  as  next  friend  or  guardian 
ad  litem  (c). 

And  the  sub-section  is  not  retrospective,  and  does  not  render  [Notretro- 
a  married  woman  liable  in  respect  of  a  breach  of  trust  or  of  ^peotive.] 
implied  contract  committed  previously  to  the  Act  (d) ;  nor  does  it 
take  away  her  personal  liability  upon  her  antenuptial  contracts  (e). 

The  liability  of  a  married  woman  who  is  ordered  to  pay  costs  [Liability 
attaches  when  the  order  against  her  is  made,  and  consequently  ^°'' °°'*^"^ 
affects  arrears  of  income,  as  to  which  she  was  restrained  from 
anticipation,  which  have  become  diie  and  payable  to  her  since  the 
commencement  of  the  action,  and  if  the  order  is  for  payment  of 
costs  by  her  to  the  trustees  in  whose  hands  the  arrears  are,  they 
may  retain  the  money  in  discharge  of  the  costs  (/). 

By  sect.  12  of  the  Act,  every  woman,  whether  married  before  [Remedies  for 
or  after  the  Act,  has  in  her  own  name  against  all  persons,  includ-  ^gp^rate""  °^ 
ing  her  husband,  the  same  civil  remedies  for  the  protection  and  proparty.] 
security  of  her  own  separate  property,  as  if  such  property  belonged 

[(a)  Weldon  v.  Neal,  51  L.  T.  N.S.  [(c)  Ee  Duke  of  Somerset,  34  Ch.  D. 

289 ;  32  W.  R.  828  ;  Lowe  v.  Fox,  15  465.] 

Q.  B.  D.  (C.A.)  667.]  [(rf)  Davies  v.  Stanford,  61   L.  T. 

Kb)  Ee  Kershaw,  63  L.  T.  N.S.  203  ;  N.S.  234.] 

ana  as    to  the  right  of  a  married  [(e)  Eobineon  King  d  Co.  v.  Lynes, 

woman  to  sue  in  respect  of  her  in-  (1894)  2  Q.  B.  577.] 

terest  in  a  partnership  of  which  she  [(/)  Gox  v.  Bennett,  (1891)  1  Ch. 

is  a  member,  see  Eddowes  v.  Argentine  (C.A.)  617,  distinguishing  Re  Glanvill, 

Loan  Company,  62  L.  T.  N.S.  602  ;  31  Ch.  D.   (C.A.)  532,  and  see  post, 

S.  a,  63  L.  T.  N.S.  364.]  p.  1009.] 
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to  her  as  a  feme  sole ;  but  no  husband  or  wife  is  entitled  to  sue 
the  other  for  a  tort  {a).  Under  this  section  an  action  will  lie 
at  the  suit  of  a  married  woman  against  her  husband  for  the  return 
of  her  personal  property  (6),  the  operation  of  the  section  not  being 
affected  by  sect.  17  (c). 
General  engage-  15.  At  a  comparatively  early  period  in  the  history  of  the  law 
covert  in  writing,  of  the  Separate  use,  it  was  established  that  the  separate  property 
of  the  feme  covert  might  be  bound  by  her  engagements.  Thus] 
the  Courts  determined  that  if,  without  any  direct  or  express 
reference  to  her  separate  property,  a  feme  covert,  who  had  property 
settled  to  her  separate  use  {d),  professed  to  bind  herself  by  any 
written  instrument,  the  implication  of  law  was,  that  she  meant 
to  charge  her  separate  estate ;  for,  except  with  reference  to  that, 
the  instrument  was  without  meaning  and  nugatory.  Thus,  if  a 
feme  covert  executed  a  hond  («),  even  to  her  husband  (/),  or  joined 
in  a  bond  with  another,  even  with  her  husband  (^),  or  signed  a  pro- 
missory note  (h),  or  bill  of  exchange  (i),  [or  gave  a  guarantee  (j),] 
though  she  was  not  personally  bound,  yet  her  separate  estate,  if 
anticipation  were  not  restrained  (^-),  was  liable.  [But  if,  prior  to 
the  recent  Act,  her  anticipation  was  restrained  as  to  such  separate 


[(a)  An  application  by  a  husband 
against  his  wife  for  damages  under 
an  undertaking  given  by  her  on  an 
injunction  which  was  subsequently 
dissolved,  is  not  in  the  nature  of  an 
action  for  tort  within  this  section  ; 
Hunt  V.  Hunt,  W.  N.  1884,  p.  243. 
Bince  the  Act,  the  sole  undertaking 
of  a  married  woman  as  to  damages 
must  be  accepted  where  she  as  sole 
plaintiff  is  entitled  to  an  injunction  ; 
Ee  Prynne,  W.  N.  1885,  p.  144.1 

[(6)  Lamer  v.  Lamer,  (1905)  2  K. 
B.  539.] 

[(c)  Making  provision  for  the 
decision,  in  a  summary  way,  of  any 
question  between  husband  and  wife 
as  to  the  title  to  or  possession  of  pro- 
perty. Where  the  action  by  the  wife 
was  for  an  account  of  her  husband's 
dealings  with  her  property  under  a 
power  of  attorney,  the  Court  had 
jurisdiction  to  direct  at  his  instance 
an  inquiry  as  to  her  competency  to 
instruct  solicitors ;  Pomerij  v.  P., 
(1909)  W.  N.  158.] 

{d)  As  to  the  power  of  a  married 
woman  to  contract  under  the  Fines 
and  Recoveries  Act,  1833  (3  &  4  W.  4. 
c.  74),  in  respect  of  her  real  estate 
generally,  see  Crofts  v.  Middleton,  2 
K.  &  J.  194  ;  8  De  G.  M.  &  G.  192 ; 


Pride  v.  Babb,  7  L.  B.  Ch.  App.  64 ; 
[and  as  to  her  power  to  make  a  valid 
disposition  of  copyholds  by  declaring 
herself  a  trustee,  see  Garter  v.  Carter, 
(1896)  1  Ch.  62]. 

(e)  Lillia  v.  Airey,  1  Ves.  jun.  277  ; 
Norton  v.  Turvill,  2  P.  W.  144 ;  Pea- 
cock v.  Monk,  2  Ves.  193,  per  Lord 
Loughborough ;  Tullett  v.  Armstong, 
4  Beav.  323,  per  Lord  Langdale. 

(/)  Heatley  v.  Tlwmas,  15  Ves.  596. 

(g)  Heatley  v.  Thomas,  15  Ves.  596 ; 
Standford  v.  Marshall,  2  Atk.  68 ; 
Hulme  V.  Tenant,  1  B.  C.  C.  20. 

(h)  Bullpin  V.  Clarke,  17  Ves.  365; 
Field  V.  Sowle,  4  Buss.  112  ;  Tullett  v. 
Armstrong,  4  Beav.  323,  per  Lord 
Langdale  ;  Fitzgibbon  v.  Blake,  3  Ir. 
Ch.  Eep.  328 ;  [Davies  v.  Jenkins,  6 
Ch.  D.  728  ;  Devitt  v.  Faussett,  7  L. 
R.  Ir.  511]. 

(i)  Stuart  v.  Kirkwall,  3  Mad.  387  ; 
Coppin  V.  Gray,  1  Y.  &  C.  0.  C.  205  ; 
Tullett  V.  Armstrong,  4  Beav.  323,  per 
Lord  Langdale ;  M'Henry  v.  Davies, 
10  L.  R.  Eq.  88 ;  Lancashire  and 
Yorkshire  Bank  v.  Tee,  W.  N.  1875, 
p.  213. 

[(i)  Morrell  v.  Cowan,  6  Ch.  D.  166, 
reversed  on  other  grounds.] 

(k)  Be  Sykes's  Trusts,  2  J.  &  H. 
415. 
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estate  as  she  was  entitled  to  at  the  time  of  entering  into  the 
engagement,  such  engagement  had  no  effect  either  at  law  or  in 
equity  (a).]  Again,  if  she  gave  a  written  retainer  to  a  solicitor, 
it  entitled  him  to  have  his  costs  out  of  her  separate  estate  (b), 
though  the  circumstance  that  the  solicitor  of  a  husband  and  wife 
has  transacted  business  relating  to  the  separate  estate  is  not,  per 
se,  sufficient  to  make  that  estate  directly  liable  for  the  amount 
of  his  costs  (c).  So,  if  she  entered  into  a  contract  in  writing  for 
the  purchase  of  an  estate,  she  might  enforce  it  against  the  vendor, 
as  it  created  a  valid  obligation  in  respect  of  her  property  (d). 
And  it  was  not  necessary  that  the  contract  should  expressly 
refer  to  the  separate  property,  or  that  the  vendor  should  know 
that  the  purchaser  was  a  married  woman  (e). 

In  one  case  a  feme  executed  a  bond  before  her  marriage,  and  Bond  hy  feme 
her  property   having   been   settled    upon    her    marriage  to   her  "^'°^^  marriage, 
separate  use,  the  obligee  filed  his  bill  against  the  husband  and 
wife  to  have  the  debt  paid  out  of  her  separate  estate,  and  the 
husband  having  absconded,  the  Court  made  the  order  (/). 

[The  liability  of  the  separate  estate  extended  to  the  costs  of  an  [Coats  of  raising 
action  to  enforce  the  charge  against  the  estate  (g).]  °  ^^'g^-i 

16.  Although  it  was  thus  established  beyond  question  that  a  General  engage- 
feme  covert  made  her  separate  property  liable  by  the  execution  "riyng. 
of  any  written  instrument,  yet  the  principles  upon  which  the 
liability  was  held  to  attach  were  for  some  time  involved  in  much 
doubt.  Thus  it  was  considered  by  Lord  Loughborough  Qi),  Sir 
J.  Leach  (i),  and  the  late  Vice-Chancellor  of  England  (j),  that 
the  separate  estate  of  &feme  covert  was  not  subject  to  hex  general 
engagements,  and  this  upon  the  notion  that  a  feme  covert  could 
not  contract,  but  that  every  dealing  in  respect  of  her  estate  was 
in  the  nature  either  of  an  appointment  or  of  a  disposition   (k). 


[(a)  Roberts  v.    Wathins,  46  L.  J.      ante,  p.  976.1 

N.k  Q. : •■•  ~    -  ■ 


N.S.  Q.  B.  552.]  Qi)  See  Bolton  v.   Williams,  2  Ves. 

(5)  Murray  v.  Barlee,  4  Sim.  82  ;  3  jun.  142,  150,  156  ;  Whistler  v.  New- 

M.  &  K.  209.  man,  4  Ves.  145. 

(c)  Gallow  V.  Howie,  1  De  G.  &  Sm.  (i)  See  Greatley  v.  Noble,  3  Mad.  94  ; 
531  ;  and  see  Be  Pugh,  17  Beav.  336.  Stuart  v.  Kirkwall,  lb.  389 ;  Aguilar 

(d)  Bowling  v.  Maguire,  LI.  &  G.  v.  Aguilar,  6  Ma,d.  418;  Field  v.  Sowle, 
Rep.  t.  Plunkett,  1  ;  hut  see  Chester  v.  4  Russ.  114;  Cluster  v.  Piatt,  Sugd. 
Piatt,  Sugd.  Vend.  &  Purch.  207, 14th  Vend.  &  Purch.  207,  14th  ed. 

edit.  (J)  See  Murray  v.  Barlee,  4  Sim.  82  ; 

(e)  Bowling  v.  Maguire,  LI.  &  G.  and  see  Digby  y.  Irvine,  6  Ir.  Eq.  Rep. 
Eep.  t.  Plunkett,  1.  149. 

(/)  Briscoe  v.  Kennedy,  cited  Hulme  (k)  See  Bolton  v.  Williams,  2  Ves. 

V.  Tenant,  1  B.  C.  C.  17.  jun.  150  ;  Greatley  v.  Noble,  3  Mad.  94  ; 

[{g}   Morrell  v.    Cowan,   6   Ch.   D.  Stuart  v.  Kirkwall,  lb.  389 ;  Aguilar 

166;    and    see    now    the    Married  y.  Aguilar,  b'Ka.i..  US;  Field\.Sowle. 

Women's  Property  Act,  1882,  s.  1  (2),  4  Russ.  114. 
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However,  it  was  clear  that  [irrespective  of  the  recent  Act];  a 
feme  covert  could,  in  respect  of  her  separate  use,  contract  (a),  and 
that  her  written  obligations  were  not  to  be  viewed  as  appoint- 
ments, and  did  not  operate  merely  by  way  of  disposition.  The 
principles  that  govern  the  liability  of  the  feme's  separate  pro- 
perty have  been  very  satisfactorily  explained  by  Lord  Brougham 
in  Murray  v.  Barlee  (b),  and  by  Lord  Cottenham  in  Owens  v. 
Dickenson  (c),  and  their  judgments  must  be  held  to  have  clearly 
established  that  the  dealings  of  a  feme  covert  with  her  separate 
estate  did  not  operate  by  way  of  appointment  or  disposition. 
This  being  so,  it  became  difficult  to  see  on  what  ground  any 
valid  distinction  could  be  sustained  between  written  and  verbal 
engagements.  If  a  written  promise  to  pay,  as  a  promissory  note, 
referring  neither  to  the  instrument  of  trust  nor  to  the  property, 
were  held  to  bind  the  separate  estate,  upon  what  ground  could  a 
verbal  assumpsit  be  distinguished  ?  So  long  as  it  could  be  main- 
tained that  the  dealing  of  the  married  woman  operated  by  way 
of  disposition  of  the  separate  estate,  there  seemed  room  for 
contending  that  the  disposition,  as  being  an  assignment  of  trust, 
must  have  been  in  writing  {d) ;  but  so  soon  as  it  was  admitted 
that  the  general  engagement  in  writing  Was  binding,  it  seemed 
impossible  to  resist  the  conclusion  that  a  verbal  general  engage- 
ment must  bind  likewise.  When  it  was  attempted  to  imply  a 
promise  from  mere  acts  of  the  feme,  which  might  be  construed 
as  intended  to  bind  either  her  husband  or  herself,  there  seemed 
room  for  a  distinction,  but  an  express  verbal  promise  and  an 
express  written  promise  to  pay  must,  it  is  conceived,  stand  on 
the  same  footing. 
Obaervations  of  The  late  Vice-Chaucellor  Kindersley  upon  this  subject  expressed 
respectin"/«mc%  himself  as  follows : — "  It  has  not  yet,  indeed,  been  made  the  sub- 
verbal  engage-  ject  of  positive  decision,  that  the  principle  embraces  a  feme's 
verbal  engagements  or  cases  of  common  assumpsit.  Considering, 
however,  the  opinions  expressed  and  the  reason  of  the  thing,  I 

(a)  See  Owens  v.  Didcenson,  Cr.  &  the  late  V.  C.  of  England,  while  ex- 

Ph.  53 ;  Bowling  v.  Maguire,  Eep.  t.  pressing  his  opinion  upon  the  hear- 

Plunkett,  19  ;  Master  v.  Fuller,  4  B.  ing  below,  that  the  general  engage- 

C.   C.  19  ;   Stead  v.  Nelson,  2  Beav.  ments    of    the  feme    covert  did  not 

245  ;  Bailey  v.  JacJcson,  C.  P.  Cooper's  affect  the  separate  estate,    does  not 

Eep.  1837-8,  495  ;  Francis  v.  Wigzdl,  appear  to  have  conceived  that  any 

1  Mad.  261  ;  Crosby  v.  Church,  3  Beav.  distinction  existed  between  a  written 

489 ;  Tullett  v.   Armstrong,  4  Beav.  and    unwritten    obligation ;    see    4 

323.  Sim.  94. 

(6)  3  M.  &  K.  209,  at  pp.  223,  224.  (c)  Cr.  &  Ph.  48,  at  pp.  53,  54. 

It  may  be  observed  that  in  this  case  (d)  See  ante,  p.  978. 
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think  it  very  probable  that  when  that  question  arises  for  decision, 
it  will  be  decided  in  the  affirmative ''  (a). 

But  a  verbal  engagement  could  not  bind  the  wife  where  the  Casea  where 
Statute  of  Frauds  required,  in  the  case  of  a  feme  sole,  an  engage-  ^^|*g^^  "  ^^' 
ment  in  writing,  as  if  the  feine  covert  were  to  undertake  verbally 
to  pay  the  debt  of  a  stranger,  or  of  her  husband,  who,  for  this 
purpose,  is  a  stranger  (b).  It  was  even  held,  in  Ireland,  that  the 
general  engagements  of  the  wife  not  in  writing,  could  not,  by 
reason  of  the  Statute  of  Frauds,  be  satisfied  out  of  any  interest 
in  land  settled  to  her  separate  use  (c).  But  this  doctrine  seems 
to  involve  a  confusion  between  special  contracts,  which,  in  the 
case  of  a  feme  sole,  are  required  by  the  statute  to  be  in  writing, 
and  general  contracts,  which,  in  the  case  of.  a /erne  sole,  are  not 
required  to  be  in  writing.  In  the  latter  case  the  remedy  is 
against  the  fevie  sole  personally,  but  where  the  feme  is  covert, 
is  not  against  the  person,  but  the  property.  The  satisfaction, 
therefore,  decreed  against  the  separate  estate  is  not  the  specific 
performance  of  a  special  contract,  but  an  equitable  execution  by 
way  of  legal  process  for  working  out  the  liability  created  by  the 
general  contract. 

17.  It  was  considered  that  there  was  still  another  distinction,  whether  separate 

viz.  that,  allowing  the  general  engagements  of  the  wife,  whether  ®^*^*^,'i*"^^ 
'  °  ^  '^  '^  '  made  hable  by 

written  or  unwritten,  to  bind  her  separate  estate,  yet,  supposing  operation  of  law 

the   doctrine   of  these   cases  to  be  founded  on  the  intention  to  ™^j.f*n  ofUiT " 

charge  the  settled  property,  as  implied  by  the  circumstance  that  intention. 

otherwise  the  act  would  be  nugatory,  the  same  result  would  not 

follow   where   it   was   clearly   not   the  intention  of  the  feme  to 

create  any  charge — where,  in  short,  there  was  no  contract  either 

expressed   or    implied.     Thus    it    was    decided    that  where   an 

annuity,  granted  by  a  feme  covert  and  charged  upon  her  separate 

estate,  had  been  set  aside  as  void  for  want  of  compliance  with     . 

the  requisitions  of  the  Annuity  Acts,  the  separate  estate  was  not 

liable  to  repay  the  consideration  money  (d);  and  the  decisions 

to   this    effect   were    cited,    without  'disapprobation,    by    L.    J. 

Turner  (e).     And  where  a  married  woman  received  rents,  claiming 

(a)    Vaughan    v.    Vanderstegen,    2  L.  R.  Eq.  192  ;  Johnson  v.  Gallagher, 

Drew.  183  ;  and  see  Wright  v.  Ghard,  3  De  G.  F.  &  J.  514. 
4  Drew.  673  ;  Newcomen  v.  Hassard,  (d)   Jones  v.   Harris,  9  Ves.  486 ; 

4  Ir.   Ch.   Rep.  274;    Blatchford  v.  Aguilar  v.  Aguilar,  5  Mad.  414;  and 

Woolley,  2  Dr.  &  Sm.  204  ;  Shattoch  v.  see  Bolton  v.  Williams,  4  B.  C.  C.  297 ; 

Shattock,  2  L.  R.  Eq.  182 ;  53  Beav.  489.  S.  G.,  2  Ves.  jun.  138. 

(fi)   Be  Sykes's    Trust,  2   J.   &   H.  (e)  Johnson  v.  Gallagher,  3  De  G.  F. 

415.  &  J.  513  ;  and  see  Shattock  v.  Shattock, 

(c)  Burke  v.  Tuite,  10  Ir.  Ch.  Rep.  2  L.  E.  Eq.  182  ;  35  Beav.  489. 
467 ;  and  see   Shattock  v.  Shattock,  2 
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A.  feme  covert 
having  separate 
estate  is  a  feme 
sole  to  all  intents 
and  purposes. 


True  principle. 


them  as  her  separate  property,  hut  was  in  fact  not  entitled,  Vice- 
Chancellor  Kindersley  held  that  the  rents  so  received  could  not  be 
recovered  from  her  separate  estate  (a). 

18.  The  Vice-Chancellor  at  the  same  time  observed:  "The 
doctrine  (of  the  separate  use)  is  now  in  a  state  of  transition,  and 
is  not  clearly  established  in  all  its  points;  but  the  modern 
tendency  has  been  to  establish  the  principle,  that  if  you  put  a 
married  woman  in  the  position  of  a  feme  sole  in  respect  of  her 
separate  estate,  that  position  must  he  carried  to  its  full  extent, 
short  of  making  her  personally  liable  "  (b). 

[This,  however,  must  be  understood  in  respect  only  of  the 
separate  estate  to  which  the  married  woman  was  actually 
entitled  at  the  tim£  of  the  engagement  which  it  was  sought  to 
enforce  against  her  separate  estate ;  for  a  married  woman  did 
not,  by  having  separate  estate,  acquire  an  equitable  statics  of 
capacity  to  contract  debts,  so  as  to  enable  her  to  bind  separate 
estate  to  which  she  might  afterwards  become  entitled,  but  could 
only  contract  with  reference  to  separate  estate  to  which  she  was 
actually  entitled,  and  so  as  to  bind  that  estate  (c).  So  where  an 
infant  feme,  in  contemplation  of  her  marriage,  covenanted  to 
settle  all  her  after  -  acquired  property,  and  subsequently,  after 
attaining  her  majority,  but  prior  to  the  Married  Women's  Pro- 
perty Act,  1882,  confirmed  the  settlement,  it  was  held  that  this 
confirmation  made  the  settlement  absolutely  binding  only  so  far 
as  related  to  property  which  she  had  already  acquired  at  the 
time  of  confirmation,  but  that  as  to  property  which  she  might 
afterwards  acquire  for  her  separate  use,  the  covenant  would 
remain  voidable,  and  the  married  woman  might,  on  such  sub- 
sequent property  accruing,  elect  to  avoid  the  settlement  as  to  it, 
and  take  it  for  her  separate  use  (d).] 

19.  The  principle  to  be  deduced  from  the  cases  was  thus  laid 
down  by  L.  J.  Turner.  "  To  affect  the  separate  estate  there  must 
be  something  more  than  the  mere  obligation  which  the  law 
would  create  in  the  case  of  a  single  woman.  What  that  some- 
thing more  may  be  must  depend  in  each  case  upon  the  circum- 
stances. What  might  affect  the  separate  estate  in  the  case  of 
a  married  woman  living  separate  from  her  husband,  might  not 


(a)  Wright  v.  Ghard,  4  Drew.  673. 

(b)  lb.  4  Drew.  686. 

[(c)  Pilce  V.  Fitagihhon,  Martin  v. 
Fitzqibbon,  17  Ch.  D.  454  ;  and  see 
Ee  Roper,  39  Ch.  D.  482,  488.] 

Ud)  Smith  v.  Lucas,  18  Ch.  D.  531  ; 
and  see  Buclcmaster  v.  Buckmaster,  35 


Ch.  D.  (C.A.)  21 ;  S.  G.,  Beaton  v.  Beaton, 
13  App.  Cas.  61  ;  Duncan  v.  Dixon, 
44  Ch.  D.  211 ;  Harle  v.  Jtw-man,  (1895) 

2  Ch.  419  ;  Oreenhill  v.  North  British 
and  Mercantile  Insurance  Go.,  (1893) 

3  Ch.  474,  and  see  ante,  p.  25.] 
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affect  it  in    the    case   of  a    married   woman    living    with  her 
husband,"  &c.     "  In  order,"  he  continued,  "  to  bind  the  separate 
estate    by   a    general    engagement,  it    should    appear    that    the 
engagement  was  made  with  reference  to,  and  upon  the  faith  or 
credit   of  that  estate,  and  the  question   whether  it   was   so   or  not 
is  to  be  judged  of  by  the  Court  upon  all  the  circiimstances  of  the 
case"   (a).      These   opinions   have    since   been   indorsed  by  the 
Court  as  a  correct  exposition  of  the  law  (b) ;  and  Lord  Justice 
James,  in  further  illustration  of  the  subject,  has  observed :  "  The 
term  general  engagement  is  a  misleading  one.     If  it  merely  mean 
that  goods  sold  to  a  married  woman  in  the  ordinary  course  of 
domestic  life — that  contracts   expressed  to  be  made  by  her  in 
respect  of  property  not  her  separate  estate — e.g.  for  buying  or 
selling,  or  letting  or  hiring  a  house — do  not  necessarily  impose  a 
liability  to  be  satisfied  out  of  the  separate  estate  which  she  may 
happen  to  have,  in  that  sense  and  to  that  extent  the  proposition 
that  her  separate  estate  is  not  liable  to  her  general  engagements 
is  quite  correct.     But  that  does  not  affect  the  rule,  as  laid  down 
by  Lord  Justice  Turner,  as  to  general  engagements,  as  to  which 
it  appears  that  they  were  made  with  reference  to,  and  upon  the 
faith  or  credit  of,  the  separate  estate.     It  would  be  very  incon- 
venient that  a  married  woman  with  a  large  separate  property  should 
not  be  able  to  employ  a  solicitor  or  a  surveyor,  or  a  builder  or  trades- 
man, or  hire  labourers  or  servants,  and  very  unjust  if  she  did,  that 
they  should  have  no  remedy  against  such  separate  property  "  (c). 

[20.  Thus,  where  a  married  woman  was  living  separate  from  [Money  advanced 
her  husband,  and  moneys  were  advanced  by  a  stranger  in  pro-  separate  from"^ 
viding  her  with  necessaries,  such  moneys  were  held  to  constitute  husband.] 
a  debt  binding  her  separate  estate  (d). 

21.  Now,  by  the  Married  Women's  Property  Act,  1882  («),  sect.  1,  [Married 
sub-s.   2,  already   adverted   to   (/),  a   married  woman  is  made  perty  Acts,  1882 
capable  of  "  entering  into  and  rendering  herself  liable  in  respect  ^^^  1893.] 
of  and  to  the  extent  of  her  separate  property  on  any  contract " ; 
and  by  the  Married  Women's  Property  Act,  1893,  it  is  enacted 

(a)  Johnson  v.  Gallagher,  3  De  G.  F.  Ch.  App.  274. 

&  J.  515  ;  see  the  principle  approved  (6)  See  London  Oliartered  Bank  of 

and  expanded  by  Sir  E.T.Kindersley,  Australia  v.  Lempriere,  4  L.  R.  P.  C. 

V.  0.,  in  Be  Leeds  Banking  Company,  591  ;  and  see  preceding  note. 

3  L.  R.  Eq.  787  ;   and  see  the  same  (c)  London  Chartered  Bank  of  Aus- 

principle  approved  by  V.  0.  Malins  in  tralia  v.  Lempriere,  4  L.  R.  P.  0.  593. 

Butler  \.  Cumpston,7  L.  R.  Eq.  20;  [(d) Hodgsonv.Williamson,l5 Gh-.J). 

and  by  V.  C.  in  Ireland,  in  Hartford  v.  87.] 

Power,  3  I.  R.  Eq.  602  ;  and  by  Lord  [(e)  45  &  46  Vict.  c.  75.] 

Hatherley  in  Picard  v.  Hine,  5  L,  R.  [(/)  Ante,  p.  976.] 
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as  follows  (a) : — "  Every  contract  (&)  hereafter  entered  into  by  a 
married  woman,  otherwise  than  as  agent,  (a)  shall  be  deemed  to  be 
a  contract  entered  into  by  her  with  respect  to  and  to  bind  her 
separate  property,  whether  she  is  or  is  not  in  fact  possessed  of  or 
entitled  to  any  separate  property  at  the  time  when  she  enters  into 
such  contract ;  (b)  shall  bind  all  separate  property  which  she  may  at 
that  time  or  thereafter  be  possessed  of  or  entitled  to ;  and  (c)  shall 
also  be  enforceable  by  process  of  law  against  all  property  which 
she  may  thereafter  while  discovert  be  possessed  of  or  entitled  to  ; 
provided  that  nothing  in  this  section  contained  shall  render 
available  to  satisfy  any  liability  or  obligation  arising  out  of  such 
contract  any  separate  property  which  at  that  time  or  thereafter 
she  is  restrained  from  anticipating."  The  proviso  at  the  end  of 
the  section  is  to  be  read  as  qualifying  all  the  three  preceding 
clauses,  and  the  words  in  the  proviso  "  at  that  time  or  thereafter  " 
have  the  same  meaning  as  the  like  words  in  clause  (b)  of  the 
section  (c),  and  accordingly  the  proviso  protects  income  which 
accrues  due  to  a  divorced  married  woman,  subsequently  to  the 
divorce,  in  respect  of  her  separate  property  which  was  subject  to 
a  restraint  against  anticipation  (d) ;  and,  in  general,  separate 
property  as  to  which  a  married  woman  was  restrained  from 
anticipation  at  the  date  of  a  contract  made  by  her,  cannot  be 
rendered  available  to  satisfy  a  judgment  obtained  against  her  in 

[(a)  56  &  57  Vict.  o.  63  (passed  5th  and  not  to  widows,  and  to  separate 
December,  1893)  s.  1,  amending  and  property  and  not  to  the  property  of 
replacing  sub-ss.  3  and  4  of  sect.  1  of  women  in  general,  the  contract  of 
the  Act  of  1882,  which  sub-sections  are  the  married  woman  would  not  affect 
repealed  by  s.  4  of  the  Act  of  1893.  property  acquired  by  her  after  the 
Upon  the  construction  of  the  repealed  coverture  ;  or  separate  property  as  to 
provisions,  it  was  held  that  the  Act  which  she  was  restrained  from  antici- 
does  not  enable  a  married  woman  who  pation  when  she  entered  into  the  con- 
has  no  separate  property  to  bind  her-  tract,  but  which  afterwards  became 
self  by  a  contract  or  engagement ;  free  from  such  restriction  by  the 
Stogdon  v.  iee,  (1891)  1  Q.  B.  (C.A.)  determinationofthecoverturejthough 
661 ;  PalUser  v.  Gurney,  19  Q.  B.  D.  it  would  affect  separate  property  ac- 
519 ;  Be  Shakespear,  30  Ch.  D.  169  ;  quired  by  her  during  a  subsequent 
and  see  Pelton  v.  Harrison,  (1891)  2  coverture  ;  see  Beckett  v.  Tasker,  19  Q. 
Q.  B.  422  ;  and  that  a  person  suing  a  B.  D.  7  ;  Pelton  v.  Harrison,  (1891)  2 
married  woman  on  an  alleged  con-  Q.  B.  422  ;  Jay  v.  Bdbinson,  25  Q.  B. 
tract  must  prove  that  she  had,  at  the  D.  (C.A.)  467  ;  but  these  anomalies 
time  of  entering  into  the  contract,  are  now  removed.] 
separate  property  free  from  any  re-  [(6)  That  is,  a  contract  then  entered 
striction  on  anticipation,  as  to  which  into  for  the  first  time,  not  a  mere 
she  might  reasonably  be  deemed  to  acknowledgment  of  existing  liability : 
have  contracted  ;  see  Tetley  v.  Griffith,  Be  WlieeUr,  (1904)  2  Ch.  66.] 
W.  N.  1887,  p.  218  ;  Branstein  v.  Lewis,  [(c)  Barnett  v.  Howard,  (1900)  2  Q. 
64  L.  T.  N.S.  265  ;  Leak  v.  Driffield,  B.  (C.A.)  784  ;  Brown  v.  Dimblehy, 
24  Q.  B.  D.  98.  Moreover,  as  the  Act  (1904)  1  K.  B.  (C.A.)  28.] 
of  1882  referred  to  married  women  [(d)  Barnett  v.  Howard,  swp.] 
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an   action  upon   the    contract    after   the    determination   of   the 
coverture  {a). 

It  will  be  observed  that  by  the  Acts  no  distinction  is  made  [Verbal  and 
between  written  and  verbal  engagements  of  the  married  woman,  ments  equally 
and  both,  therefore,  equally  bind  her  separate  property.  binding.] 

A  general  covenant  not  to  sue  will  bind  the  free  separate  estate  [Covenant  not  to 
of  a,  feme  after  her  decease ;  and  where  the  covenant  was  included  ^"®'^ 
in  an  ineffectual  release  by  her  of  an  annuity  which  she  was 
restrained  from  anticipating,  and  her  will  contained  a  direction 
for  payment  of  debts,  arrears  of  the  annuity,  being  free  separate 
estate,  were  available  to  answer  damages  for  breach  of  the 
covenant  (6). 

22.  The  separate  estate  has  been  made  to  answer  a  debt  of  [Antenuptial 
the  wife  contracted  before  marriage  (c) ;  and  under  the  Married    ^   ^■■' 
Women's  Property  Act,  1870  {d),  property  belonging  to  a  feme 

and  settled  to  her  separate  use  without  power  of  anticipation  was 
liable  to  such  a  debt  («). 

Now,  by  the  Married  Women's  Property  Act,  1882  (/),  sect.  [Married 
13,  it  is  provided  that  "a  woman  after  her  marriage  shall  con- pgj.^y  j^^^  1332.] 
tinue  to  be  liable,  in  respect  and  to  the  extent  of  her  separate 
property,  for  all  debts  contracted,  and  all  contracts  entered  into 
or  wrongs  committed  by  her  hefore  her  marriage,  including  any 
sums  for  which  she  may  be  liable  as  a  contributory"  to  any 
joint-stock  company.  The  section  contains  provisions  for  working 
out  the  liability,  but  there  is  a  proviso  that  nothing  in  the 
Act  is  to  operate  to  increase  or  diminish  the  liability  of  any 
woman  married  before  the  commencement  of  the  Act  for  any 
such  debt,  &c.,  except  as  to  any  separate  property  to  which  she 
may  become  entitled  by  virtue  of  the  Act,  and  to  which  she 
would  not  have  been  entitled  for  her  separate  use  if  the  Act  had 
not  passed. 

It  has  been  held  that  this  section  extends  not  only  to  debts, 
properly  so  called,  contracted  by  the  feme  while  sole,  but  to  debts 
contracted  by  her  under  the  powers  of  the  Act,  and  for  which 
judgment  has  been  recovered,  during  a  former  coverture  {g).'\ 

23.  The  inquiry  now  under  consideration   involves  the  ques-  Liability  of  estate 
tion  how  far  a  feme  covert  [could,  before  the  Married  Women's  ^^ke  goorher""" 

dt63<cii6S  of  trust 

[(a)  Brown  v.  Bimbleby,  (1904)  1  BogU,  7   Oh.   D.   773 ;    Re  Hedgeley, 

K.B.  (C.A.)  28.]  34  Ch.  D.  379 ;  Axford  v.  Reid,  22 

'(h)  Sprange  v. Lee,  (1908)  1  Ch.  424.]  Q.  B.  D.  (C.A.)  548.] 

■(c)  Ghuhb  V.  Stretch,  9  L.  R.  Eq.  555.]  [( /)  45  &  46  Vict.  c.  75.] 

(d)  33  &  34  Vict.  c.  93.]  [(g)  Jarjv.Robinson,25Q.'B.'D. (C.A.) 

[(e)  Sanger  v.  Sanger,  11  L.  R.  Eq.  467  ;  Pelton  v.  Harrison,  (1891)  2  Q.  B. 

470 ;  London  and  Provincial  Bank  v,  422.] 
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Property  Act,  1882,]  commit  a  breach  of  trust  for  which  her 
separate  estate  would  be  made  liable.  "Where  the  breach  of  trust 
resulted  in  the  loss  of  the  very  fund  in  which  the  feme  had  an 
interest  to  her  separate  use,  the  Court  treated  her  acts  as  amount- 
ing to  a  disposition  of  the  separate  interest  which  she  had  power 
to  bind  (a).  So  if  a  feme  covert  who  was  executrix  or  trustee  had 
wasted  the  trust  estate,  the  ordinary  right  of  retainer  might 
be  exercised  against  her  separate  estate  under  the  same 
instrument  (h).  And  the  separate  estate  of  a  married  woman 
under  a  settlement  was  held  liable  to  make  good  the  loss  occasioned 
by  her  wrongfully  selling  absolutely  a  valuable  chattel  in  which, 
under  the  same  settlement,  she  had  only  a  limited  interest  (c). 
But  where  an  annuity  was  devised  to  a  feme  sole  in  trust  to 
apply  it  for  the  benefit  of  another,  and  the  feme  afterwards 
married,  and  property  was  settled  to  her  separate  use,  and  then 
there  was  a  breach  of  trust  in  respect  of  the  annuity,  the  M.K. 
held  that  the  effect  of  the  marriage  was  to  vest  the  legal  estate 
of  the  annuity  in  the  husband,  that  she  could  only  act  as  his 
agent,  that  she  could  not  be  made  liable  for  general  torts  in 
reference  to  trusts  any  more  than  for  general  torts  at  law — 
that,  strictly  speaking,  she  could  not  commit  torts,  but  that  they 
were  the  torts  of  her  husband,  and  her  acts  created  a  liability 
against  her  husband  :  that  he  acted  for  her  although  she  remained 
trustee,  just  as  the  husband  of  an  executrix  acted  for  the  executrix, 
that  her  receipts  must  be  treated  as  his  receipts,  and  he  alone  was 
liable,  and  on  these  grounds  the  M.E.  refused  all  relief  against 
the  separate  property  of  the  wife  (d). 

[Where  a  married  woman,  having  notice  of  assignment  of  a 
contract  by  her  to  convey  land,  conveyed  to  the  assignor,  it  was 
held  that  she  had  not  committed  a  tort,  but  a  breach  of  trust 
or  implied  contract  which  would  not  have  bound  her  separate 
property  before  the  Married  Women's  Property  Act,  1882  («). 
[Married  24.   Now,  by   the  recent  Act  (/),  sect.  24,  it  is  provided  as 

perty^Ac^t,  1882.]  follows :    "  The  word  '  contract '  in  this   Act   shall  include  the 
acceptance  of  any  trust,  or  of  the  office  of  executrix  or  adminis- 

(«)  Crosby  v.  Church,  3  Beav.  485  ;  Property  Act,  1882,  in  respect  of  his 

Hanchett   v.   Briscoe,   22    Beav.    496  ;  wife's  torts  which  are  independent  of 

[and  see  Re  Davenport,  (1895)  1  Ch.  contract,  see  Earlev.  Kingscote,  {1900) 

361].  2  Ch.  (C.A.)  585  ;  Beaumont  v.  Kaye, 

(b)  Pemberton  v.  M'Gill,  1   Dr.   &  (1904)  1  K.  B.  (C.A.)  292  ;  Cuenod  v. 
Sm.  266  ;  and  see  ante,  p.  893.  Leslu,  (1909)  1  K.  B.  (C.A.)  880J 

(c)  Glim  V.  Careio,  IJ.  &  H.  199.  [(e)  Davies  v.   Stanford,  61   L.  T. 

(d)  Wainford  v.  Heyl,  20  L.  E.  Eq.       N.S.  234.] 

321.   [As  to  the  liability  of  a  husband,  [(/)  45  &  46  Vict.  c.  75.] 

notwithstanding  the  Married  Women's 
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tratrix,  and  the  provisions  of  this  Act  as  to  liabilities  of  married 
women  shall  extend  to  all  liabilities  by  reason  of  any  breach  of 
trust  or  devastavit  committed  by  any  married  woman,  being  a 
trustee  or  executrix  or  administratrix,  either  before  or  after  her 
marriage,  and  her  husband  shall  not  be  subject  to  such  liabilities 
unless  he  has  acted  or  intermeddled  in  the  trust  or  administra- 
tion." This  section  must  be  read  in  connection  with  the  pro- 
visions already  referred  to  (a),  with  sect.  19,  to  be  hereafter 
noticed  (6),  and  with  sect.  18,  which  provides  that  a  married 
woman  who  is  an  executrix  or  administratrix  alone  or  jointly 
with  others,  or  a  trustee  alone  or  jointly  of  property  subject  to 
any  trust,  may  sue  or  be  sued,  or  transfer  or  join  in  transferring 
any  public  or  other  stocks,  funds,  or  investments  in  that  character, 
without  her  husband,  as  if  she  were  a  feme  sole  (c). 

An  order  that  a  married  woman  administratrix  should  pay  into  [Married  woman 
court  a  sum  of  money,  belonging  to  the  intestate's  estate  and "  ""^'^ 
shown  by  her  account  of  the  personal  estate  to  be  in  her  hands, 
is  a  personal  order  against  her  in  respect  of  the  office  accepted  by 
her,  and  if  she  fails  to  comply  with  the  order  she  is  liable  to 
attachment.  Such  an  order,  therefore,  is  rightly  made  in  common 
form,  and  not  confined  to  payment  out  of  separate  estate ;  but  it 
would  seem  that  if  the  object  of  the  order  were  to  compel  her  to 
make  good  a  loss  occasioned  by  her  devastavit,  as  the  liability 
would  be  proprietary  and  not  personal,  the  order  must  be  in  the 
form  prescribed  in  Scott  v.  Morley  (d),  and  she  would  not  be  liable 
to  attachment  (e).] 

25.  Supposing  a  person  entitled  to  establish  his  claim  against  Nature  of  the 
the  separate  estate,  the  limits  of  his  remedy  appear  to  be  [as  geparate^estate. " 
follows:   Previously  to  the  Act  of  1882  he  could]  not  bring  an 
action  against  the  feme  covert  as  the  sole  defendant  and  &s  person- 
ally liable  (/) ;  but  might  have  brought  an  action  against  her  and 

■(a)  Ante,  pp.  964,  965,  983,  984.]  1  Ch.  451  ;  it  has  been  held  that  she 

(6)  Post,  p.  1006].  has  no  power  to  convey  land  of  which 

(c)  The  section,  it  will  be  observed,  she  is  trustee,  otherwise  than  by  deed 

does  not  deal  with  land,  and  accord-  acknowledged  under  the  Fines  and 

ingly,  although  the  Act  enables  a/eme  Recoveries  Act,   1833;  Be  Harkness 

covert  to  convey,  without  the  concur-  and  AHsopp's  Contract,  (1896)  2  Ch. 

rence  of  her  husband,   land  in  fee  358,  but  see  now  the  Married  Women's 

simple,  being  her  separate  property.  Property  Act,  1907,  sect.  1,  ante,  p.  37.] 

Re  Drummond  and  Davie's  Contract,  [(d)  20  Q.  B.  D.  (C.A.)  120,  see  post, 

(1891)  1   Ch.  524,  531  ;    or  land   of  pp.  990,  991.] 

which  she  is  a  mortgagee.  Re  Brooke  [(e)  Re  Turnbull,  (1900)  1  Ch.  ISO.] 

and  Fremlin,  (1898)  1  Ch.  647  ;  Re  [(/)  Where  a  judgment  had  been 

West  and  Hardy's  Contract,  (1904)  1  obtained  against  a  married  woman, 

Ch.   145  ;   or  mortgagee  in  trust.  Re  it  was  on  her  application  set  aside, 

Howgate  and  Osborn's  Contract,  (1902)  after  a  considerable  lapse  of  time,  as 


988 


OF    THE    WIFE  S 


[CH.  XXVIII.  S.  6 


A3  against 
corpus  of 
real  estate. 


[Where  the 
property  is 
acquired  subse- 
quently to  the 
engagement.  ] 


her  trustees  (and  the  death  of  her  husband,  which  puts  an  end  to 
the  separate  use,  either  after  the  commencement  of  the  action  (a), 
or  even  before  it  (&),  would  not  have  defeated  the  action),  and 
might  have  prayed  payment  of  his  demand  out  of  all  personal 
estate  in  the  hands  of  the  trustees  to  which  she  was  entitled 
absolutely  (including  arrears  of  rents),  and  also  out  of  the  accruing 
rents  of  real  estate,  if  there  were  no  clause  against  anticipation, 
until  the  claim  and  costs  had  been  satisfied  (c).  "  I  know  of  no 
case,"  said  Lord  Thurlow,  "  where  the  general  engagement  of  the 
wife  has  been  carried  to  the  extent  of  decreeing  that  the  trustees 
of  her  real  estate  shall  make  conveyance  of  that  real  estate,  and 
by  sale,  mortgage,  or  otherwise,  raise  the  money  to  satisfy  that 
general  engagement  on  the  part  of  the  wife"  {d).  But  it  is 
conceived  that  if  in  any  case  the  instrument  were  so  specially 
worded  as  to  place  the  corpus  of  real  estate  also  at  the  separate 
disposal  of  the  feme  covert,  the  engagements  of  the  wife  would, 
upon  principle,  [independently  of  the  Act  of  1882,]  have  bound 
the  whole  interest  settled  to  the  separate  use,  whether  corpus 
or  income  (e). 

[A  judgment  recovered  against  the  separate  estate  of  a  married 
woman  in  respect  of  an  engagement  not  within  the  Act  of  1882, 
binds  only  so  much  of  the  separate  estate  as  the  married  woman 
was  entitled  to  at  the  time  when  the  engagement  was  entered 
into,  and  as  remains  undisposed  of  at  the  time  of  the  judgment, 
and  does  not  affect  separate  estate  acquired  subsequently  to  the 
engagement  (/).  In  such  a  case,  therefore,  the  proper  inquiry 
to  be  inserted  in  a  judgment  against  the  separate  estate  is 
"what  was  the  separate  estate  which  the  married  woman  had 
at  the  time  of  contracting  the  debt  or  engagement,  and  whether 
that  separate  estate  or  any  part  of  it  still  remains  capable  of 
being  reached  by  the  judgment  and  execution  of  the  Court "  (^r). 


being  irregular  and  wrong  ;  Atwood  v. 
Chichester,  3  Q.  B.  D.  (C.A.)  722  ; 
Davies  v.  Ballenden,  46  L.  T.  N.S. 
797.] 

(a)  Field  v.  Bowie,  4  Russ.  112. 

(6)  Heatley  v.  Tliomas,  15  Ves.  596; 
but  see  Kenge  v.  Delavall,  1  Vern. 
326. 

(c)  Hulme  v.  Tenant,  1  B.  C.  C.  20, 
per  Lord  Thurlow  ;  Standford  v.  Mar- 
shall, 2  Atk.  68  ;  Murray  v.  Barlee,  4 
Sim.  82  ;  3  M.  &  K.  209 ;  Field  v. 
Bowie,  4  Russ.  112  ;  Nantes  v.  Gorroch, 
9  Ves.  182  ;  Bullpin  v.  Clarke,  17  Ves. 
365  ;  Jones  v.  Harris,  9  Ves.  492,  493, 


497 ;    Stnart    v.    Kirkwall,    3    Mad. 
387. 

(d)  Hulme  v.  Tena7it,  1  B.  C.  C.  20, 
21  ;  and  see  Boughton  v.  James,  1 
Coll.  26  ;  Nantes  v.  Corrock,  Q  Ves. 
189. 

(e)  See  post,  p.  1003. 

[(/)  Pike  V.  Fitzgibbon,  17  Ch.  D. 
(C.A.)  454;  reversing  S.  0.  14  Ch.  D. 
837 ;  Seton,  6th  ed.  pp.  893, 897 ;  Flower 
V.  Buller,  15  Ch.  D.  665  ;  Chapman  v. 
Biggs,  11  Q.  B.  D.  27.] 

[(g)  Pike  v.  Fitzgibbon,  Martin  v. 
Fitzgibbon,  17  Ch.  D.  (C.A.)  454;  Dur- 
rani V.  Bicketts,  8  Q.  B.  D.  177  ;  30 
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If  there  be  a  clause  against  anticipation  as  to  any  part,  the  [Where  clause 
Court  directs  payment  out  of  the  /erne's  separate  estate,  except  ^^If^  '°'' 
that  part  of  which  she  has  no  power  of  anticipation  (a) ;  and 
separate  estate  as  to  which  anticipation  was  restrained  at  the 
time  the  engagement  was  entered  into,  would  not  become  available 
for  the  payment,  by  reason  of  the  determination  of  the  coverture 
before  the  date  of  the  judgment  (&).  Where  the  married  woman 
trades  separately  from  her  husband  and  becomes  bankrupt,  her 
separate  property  subject  to  restraint  on  anticipation  vests  under 
sect.  1,  sub-sect.  5  of  the  Act  of  1882  (c)  in  the  trustee  in 
bankruptcy,  and  on  the  death  of  her  husband,  the  restraint,  being 
in  the  nature  of  an  incumbrance,  is  removed,  and  the  property 
becomes  assets  available  for  her  creditors  (d). 

The  remedy  against  the   separate   estate  is  in   the  nature  of  [Equitable 
equitable  execution,  which  may  be  obtained  either  by  the  ap- ^g^  proceedings.] 
pointment  of  a  receiver,  or  by  a  direction  to  the  trustees  to  pay, 
and  if  any  proceedings  are  pending  between  the  married  woman 
and  her  creditor,  the  order  may  be  obtained  in  such  proceedings 
without  instituting  a  fresh  action  (e). 

26.  The  rule  that  the  trustees  of  the  property  held  for  the  [Trustee  not  a 
separate  use  of  a  feme  covert,  must  be  parties  to  a  suit  for  °®°®^^^^y  P*'' y'-" 
charging  that  property,  has  in  recent  cases  been  broken  through. 
Thus,  in  Picard  v.  Hine  (/),  where  the  trustee  of  a  particular 
property  was  a  defendant,  the  Court  made  a  decree  in  a  general 
form  declaring  that  the  separate  property  of  the  feme  covert, 
vested  in  her  or  in  any  other  person  in  trust  for  her,  was  chargeable 
with  the  payment  of  the  plaintiff's  debt;  and  in  a  later  case, 
V.  C.  Hall,  on  the  authority  of  Picard  v.  Mine,  held  expressly 
that  it  was  not  necessary  to  make  the  trustees  parties  {g).     But 

W.  E.  428  ;    Gloucestershire  Banking  wife  are  personal,  and  her  creditor 

Company  v.  Phillips,  12  Q.  B.  D.  533  ;  cannot  take  them  in  equitable  execu- 

and  see  Gallagher  v.  Nugent,  8  L.  B.  Ir.  tion  :   Wathins  v.  Waikins,  (1896)  P. 

353 ;  Be  Boper,  39  Ch.  D.  482,  491.]  222  ;  Paquine  v.  Sneary,  (1909)  1  K. 

[(a)  Murray  v.  Barlee,  4  Sim.  95.]  B.  (C.A.)  688.     If  the  feme  has  been 

[(6)   Pike  V.  Fitzgibbon,  Martin  v.  ordered   to   pay  costs,   her  separate 

Fitzgibbon,  17  Ch.  D.  (C.A.)  454,  re-  estate    may    be    reached   under  the 

versing  S.  G.,  14  Ch.  D.  837  ;  Myles  v.  general  jurisdiction  which  the  Court 

Burton,  14  L.  R.  Ir.  258  ;  Pelton  v.  has  to  protect  an  equitable  fund  by 

Harrison,  (1891)  2  Q.  B.  422  ;  Brown  the  appointment  of  a  receiver  :  Cum- 

V.  Dimbleby,  (1904)  1  K.  B.  28,  ante,  mins  v.  Perkins,  (1899)  1  Ch.  (C.A.) 

p.  984.]  16.] 

[(c)  See  post,  p.  1023.]  [(/)  5  L.  R.  Ch.  App.  274.] 

[(d)  Be  Wheeler's  Settlement,  (1899)  [(g)  Davies  v.  Jenkins,  6  Ch.  D.  728  ; 

2  Ch.  717.]  Flower  v.  Buller,  15  Ch.  D.  665  ;  Dur- 

[(e)  Be  Peace  and  Waller,  24  Ch.  D.  rant  v.  Bicketts,  8  Q.  B.  D.  177  ;  but 

(C.A.)  405  ;  M'Garry  v.    White,   16  see  Atwood  v.  Chichester,  3  Q.  B.  D. 

L.  E.  Ir.  322.    Sums  of  money  ordered  (C.A.)  722.] 
to  be  paid  by  a  husband  to  a  divorced 
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[Nor  the 
husband.] 


[Porm  and  effect 
of  judgment 
against  separate 
estate. ] 


any  order  made  in  the  absence  of  the  trustees  must  be  without 
prejudice  to  any  claims  they  may  have  against  the  trust 
estate  (a). 

By  the  Act  of  1882,  although  the  ultimate  remedy  is 
only  against  the  separate  estate,  the  action  may  be  brought 
against  the  married  woman  as  if  she  were  a  feme  sole,  without 
joining  either  her  husband  or  any  trustee  as  a  party,  and  a 
judgment  may  be  obtained  against  the  married  woman  (&). 
This  judgment  could,  however,  only  be  enforced  against  the 
separate  property,  but  it  was  available  (in  cases  where  the  con- 
tract in  respect  of  which  it  was  obtained  was  made  after  the  31st 
of  December,  1882)  against  any  separate  property  of  the  married 
woman  whether  acquired  before  or  after  the  date  of  the  con- 
tract (c) ;  and  if  the  contract  is  subsequent  to  the  Act  of  1893, 
the  judgment  is  enforceable  (subject  to  a  proviso  as  to  property 
which  she  is  restrained  from  anticipating)  by  process  of  law 
against  all  property  which  she  may  while  discovert  be  possessed 
of  or  entitled  to  (d). 

27.  Under  the  recent  Acts,  judgment  in  default,  or  under  Order 
14  of  the  Eules  of  the  Supreme  Court,  may  be  signed  against  a 
married  woman,  but  execution  can  only  issue  against  her 
separate  property  as  to  which  her  anticipation  is  not  restrained  (e), 
unless  the  restraint  arises  under  a  settlement  made  by  the 
married  woman  herself  of  her  own  property  (/).  The  judgment 
should  be  expressly  limited  so  as  not  to  extend  to  any  property 
which  is  subject  to  any  restriction  on  anticipation,  "unless  by 
reason  of  sect.  19  of  the  Married  "Women's  Property  Act,  1882  (g), 
the  property  be  liable  to  execution  notwithstanding  such 
restriction "  (h).      Judgment   in   this   form  against  the  married 


[(a)  Collett  V.  Diclcenson,  11  Ch.  D. 
687  ;  Re  Peace  and  Waller,  24  Ch.  D. 
(C.A.)  405.] 

[(6)  Brown  v.  Morgan,  12  L.  R.  Ir. 
122  ;  Robinson  King  &  Go.  v.  Lynes, 
(1894)  2  Q.  B.  577.] 

[(c)  45  &  46  Vict.  c.  75,  s.  1  ; 
Bursill  V.  Tanner,  13  Q.  B.  D.  691  ; 
but  see  Moore  v.  Mulligan,  W.  N. 
1883,  p.  34.] 

[(rf)  56  &  57  Vict.  0.  63,  s.  1,  see 
ante,  p.  983.] 

[(e)  Perlcs  v.  Mylrea,  W.  N.  1884, 
p.  64 ;  and  as  to  the  practice  before 
the  Act,  see  Ortner  v.  Fitzgibhon,  50 
L.  J.  N.S.  Ch.  17  ;  43  L.  T.  N.S.  60. 
Where  under  an  order  for  payment 
of  costs  by  the  feme  and  her  husband, 


a  writ  of  elegit  issues  by  which  execu- 
tion against  her  is  limited  to  her 
separate  estate,  real  property  over 
which  she  and  her  husband  have  a 
joint  general  power  of  appointment 
cannot  be  taken  in  execution  :  Goatley 
V.  Jones,  (1909)  1  Ch.  557.] 

[(/)  Bursill  V.  Tanner,  13  Q.  B.  D. 
691  ;  Nicholls  v.  Morgan,  16  L.  E.  Ir. 
409.] 

[(g)  See  post,  p.  1006.] 

[(/i)  Bursillv.  Tanner,  13  Q.  B.D.691 ; 
Scott  V.  Morley,  20  Q.  B.  D.  (C.A.)  120, 
132  ;  Seton,  6th  ed.  p.  885  ;  Nicholls  v. 
Morgan,  16  L.  K.  Ir.  409  ;  and  see 
Johnstone  v.  Browne,  18  L.  R.  Ir,  428. 
But  a  writ  of  sequestration  need  not 
be  so  limited,  though  it  would  not 
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woman    is  not  a    personal  judgment  (a),  but  only  binds  her 

property,  and  under  such  a  judgment   there   is  no   "  debt  due 

from  her  "  within  the  meaning  of  sect,  5  of  the  Debtor's  Act,  1869, 

capable  of  being  enforced  by  committal  (&).     But  although  the 

relief   thus   given  against  the  married  woman  is  different  from 

that  in  the  case  of  a  feme  sole,  she  is  liable  to  be  sued  on  any 

ground  on  which  a  feme  sole  could  be   sued,  and   this  liability 

to  be  sued  is  entirely  distinct  from  her  power  to  contract.     Thus, 

a  liability  to  refund  money  overpaid  in  the  capacity  of  residuary 

legatee  may  be  enforced  by  an  action  against  the  feme,  although 

she   is  restrained    by   the   will   from    anticipation   (c).      Where  [Judgment 

.  .  ij  against  widow.] 

judgment  is  recovered  against  a  widow  upon  a  contract  entered 

into  by  her  during  coverture  before  the  Married  Women's  Property 

Act,  1893,  but  after  the  Married  Women's  Property  Act,  1882, 

the  plaintiff  is   not  entitled    to   judgment  against   her   in  the 

ordinary  form  as  if  she  were  a  feme  sole,  but  only  to  judgment  in 

the  form   settled  in  Scott  v.   Morley  (d),  with  requisite  verbal 

alterations  (e). 

28.  A  person  entitled  to  establish  a  claim  against  the  separate  [No  injunction 
estate  of  a,  feme  covert,  cannot  obtain  an  interim  injunction  against  j^g  witli  separate 

her  to  restrain  her  from  dealing  with  it  until  his  right  has  been  estate  until 

,,.,,,        •,      •    ■  .     T  /  „s -,  claimant's  right 

established  by  obtaining  a  judgment  (/).]  established.] 

29,  It  was   formerly  held,   though   not  without  a  conflict  of  Statute  of  Limi- 
judicial   opinion,  that  where  the  creditor  proceeded  not  against 

the  feme  covert  personally,  but  against  her  separate  property  as 
a  trust  fund,  the  Statute  of  Limitations  did  not  apply  and 
could  not  be  pleaded  {g).  [But  it  was  pointed  out  by  the 
late  Lord  Justice  Kay  that  the  leading  case  upon  the  subject 
proceeded  upon  the  view  that  the  bond  of   a  married  woman 

be  effectual  against  separate  estate  as  EulesofCourt,  1883,  Order XLV.,  Rule 

to  which  the/eme  is  restrained  from  1,  it  may  be  enforced  by  garnishee 

anticipation  ;  Hyde  v.  Hyde,  36  W.  R.  proceedings  ;  Holtby  v.  Hodgson,  24  Q. 

708.]  B.  D.  (C.A.)  103.] 

[(a)  Scott  V.   Morley,  20   Q.  B.  D.  [(c)  WUtaker  v.   Kershaw,  45   Ch. 

(C.A.)  120  ;  Draycott  v.  Harrison,  17  D.  (C.A.)  320,  327,  329.] 

Q.  B.  D.  417.]  [(d)  Ante,  p.  990.] 

[(6)  Scott  V.  Morley,  iibi  sup.;  and  [(e)  Softlaw  v.  Welch,  (1899)  2  Q.  B. 

as   the  judgment  is  not  personal,  a  (C.A.)419;andseejBro'u;n  v.  Z)im6fe6y, 

bankruptcy    notice    against    a  feme  (1904)  1  K.  B.  (C.A.)  28,  sup.  p.  984.] 

covert  trader  cannot  be  founded  on  it ;  [(/)  Robinson  v.  Pickering,  16  Ch.  T>. 

Be  Lynes,  (1893)  2  Q.  B.  (C.A.)  113  ;  (C.A.)  660,  reversing  S.  C,  16  Ch.  D. 

and  see  Re  Elliot,  (1900)  2  I.  B.  439  ;  371.1 

though  the  judgment  is  against  her  (g)  Norton  v.  Turvill,  2  P.  W.  144  ; 

in  a  firm  name  under    which    she  [Hodgson  v.    Williamson,   15  Ch.  D. 

trades  separately  :  Re  Frances  Hand-  87  ;]  Vaughan  v.   Walker,  6  Ir.  Ch. 

ford  &  Co.,  (1899)  1  Q.  B.  (C.A.)  566  ;  Rep.  471  ;  8  Ir.  Ch.  Rep.  458. 
but  as  it  is  a  "judgment"  within 
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stock  settled  to 
the  separate  use. 


Assignment  good 
against  creditor. 


Creditor's  suit 
after  death  of 
feme  covert. 


[Earnings.] 


operated  as  an  appointment  making  her  a  trustee  for  the 
obligee — a  view  which  is  now  exploded.  And  it  has  now  been 
decided  by  the  Court  of  Appeal  that  the  Statute  of  Limitations 
applies  by  analogy  to  the  liability  of  a  feme  covert  in  respect  of 
her  separate  estate  (a).] 

30.  In  one  case  the  Court  refused  to  hold  the  Bank  Annuities 
of  a  feme  covert  liable,  as  stock  could  not,  in  the  case  of  a  person 
sioi  juris,  be  taken  in  execution  (b) ;  but  now  that  stock  is  available 
to  the  creditor  (c),  the  distinction  may  be  considered  as  obsolete. 

31.  Process  against  the  separate  property  of  the  wife  in  her 
lifetime  being  in  the  nature  of  an  equitable  execution  may,  like 
an  execution  at  law,  be  defeated  by  a  land  fide  assignment  to  a 
purchaser  or  mortgagee  {d). 

32.  After  the  death  of  the  feme  covert  the  creditor  may  bring 
an  action  for  payment  of  his  debt  out  of  property  which  belonged 
to  her  as  her  separate  estate  (e) ;  and  Sir  W.  Grant  ruled  that 
all  the  creditors,  whether  by  specialty  or  simple  contract,  should 
be  paid  pari  passu  (/).  But  Lord  Eomilly  was  of  opinion  that 
the  debts  should  be  paid  in  order  of  priority  (jj).  Two  conflicting 
principles  were  in  fact  then  at  work  in  different  branches  of 
the  Court  (A) :  one  was,  that  the  general  engagements  of  the 
wife  were  charges  on  the  separate  property  equivalent  to  so  many 
assignments,  and  if  so,  the  debts  would  be  payable  in  order 
of  date :  the  other  was,  that  the  general  engagements  were 
not  charges,  but  created  a  liability,  the  remedy  for  which  if 
the  feme  were  sole,  would  be  against  the  person,  but  as  she  was 
covert,  there  was  no  remedy  against  the  person,  but  the  law  gave 
an  equitable  execution  against  the  property ;  and  in  this  view 
the  separate  estate  would  be  applicable  as  assets  pari  passu. 
Of  these  two  principles  the  latter  is  clearly  the  more  correct  one  {i). 

[33.  The  earnings  of  a  feme  covert,  which  under  the  Married 
Women's  Property  Acts  belong  to  her  for  her  separate  use,  are 


[(a)  Re  Lady  Hastings,  35  Ch.  D. 
(C.  A.)  94 ;  and  see  Re  Roper,  39  Ch.  D. 
482,  489  ;  and  as  to  the  effect  of  an 
acknowledgment  or  payment  by  her, 
or  of  her  suffering  judgment,  see  BecJc 
V.  Pierce,  23  Q.  B.  D.  (C.A.)  316,  322.] 

(6)  Nantes  v.  Corrock,  9  Ves.  182. 

(c)  Judgments  Act,  1838  (1  &  2 
Vict.  c.  110),  s.  14. 

(d)  Johnson  v.  Gallagher,  3  De  G. 
F.  &  J.  520,  per  L.  J.  Turner. 

(e)  See  Owens  v.  Dickenson,  Cr.  & 
Ph.  48 ;  Gregory  v.  Lockyer,  6  Mad.  90. 

(/)  Anon.   18  Ves.   258  ;   and  see 


Johnson  v.  Gallagher,  3  De  G.  F.  &  J. 
520. 

((/)  Shattock  V.  Slmttock,  2  L..R.  Eq. 
182.  The  decision  in  this  case  in- 
volved a  sum  of  14Z.  15s.  only,  so  that 
of  course  there  was  no  appeal. 

(/i)  Compare  Johnson  v.  Gallagher, 
3  De  G.  F.  &  J.  494,  and  Slmttock  v. 
Shattock,  2  L.  E.  Eq.  182. 

(i)  See  now  the  observations  of  the 
Court  in  London  Chartered  Bank  of 
Australia  v.  Lemprihe,  4  L.  K.  P.,  C. 
594. 
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like  her  other  separate  estate,  divisible  upon  her  death  amongst 
her  creditors  pari  passu  (a).] 

34.  It  has  been  doubted  whether  the  funeral  expenses  of  the  Funeral  ex- 
wife   should    be    thrown    upon   her   separate   estate    (b).      [But  P*"^^'- 
in  a  recent  case  where  a  married  woman  exercised  a  general 
power  of  appointment  (c),  it  was  held  that  the  husband,  who  was 
one  of  her  executors,  was  entitled  to  retain  out  of  the  appointed 
property  the  amount  of  the  expenses  of  her  funeral  (d).] 
,    35.  The  savings  by  a  feme  covert  out  of   her  separate  estate  Savings, 
form  part  of  it,  and  are  equally  at  her  exclusive  disposal,  or, 
according  to  the  language  of  an  early  authority,  "the  sprout  is 
to   savour  of  the  root  and  to  go  the  same  way"  (e);  and  the 
same  has  been  held  with  respect  to  savings  out  of  a  maintenance 
allowed  on  separation   (/).      Where   a  fund  is  settled  to  the 
separate    use    of   a    married    woman    and    her    anticipation    is 
restrained,  as  the  income  when  actually  accrued  is  at  her  abso- 
lute disposal,  any  savings  from  the  income,  though  invested  by 
her  in  the  names  of  the  trustees  of  the  original  settlement,  will 
not  be  subject  to  the  fetter  against  anticipation  which  attached 
to  the  corpus  whence  the  savings  proceeded  {g).     Savings  out  of 
money  given  to  the  wife  by  her  husband  for  household  purposes, 
dress,  or  the  like,  belong  to  the  husband  (h). 

[In  a  recent  case  where   a  marriage  settlement  contained  a  [Savings  whether 
covenant  by  the  wife  in  general  terms  for  the  settlement  of  after  j^^  ^„  jgttle 
a,cquired  property,  it  was  held  by  Kekewich,  J.,  that  property  »f*«i'  acquired 
acquired  out  of  savings  of  her  separate  income  under  the  settlement 
was  bound  by  the  covenant  (i) ;  but  in  a  still  more  recent  case,  in 
which  the  facts  were  substantially  similar,  a  contrary  conclusion 
was  arrived  at  by  Eomer,  J.  (/);  and  this  decision  was  subse- 
quently followed  (k),  and  has  been  approved  by  Lord  Davey  in 
the  House  of  Lords  (I) ;  but  there  is  no  general  rule  that  a  gift 

[(a)  Thompson  v.  Bennett,  6  Ch.  D.  16. 

739.]  (h). Barrack  v,  M'Gulloch,  3  K.  & 

(h)  Gregory  v.  Lochyer,  6  Mad.  90.  J.  114  ;  see  Mews  v.  Mews,  15  Beav. 

[(c)  As  to  the  effect  of  such  ap-  539. 

pointment,  see  post,  p.  996.]  [(t)  Re  Bendy,  (1895)  1  Ch.  109.] 

[(d)  Be  McMyn,  33  Ch.  D.  575.]  [(j)  Finlay  v.  Darling,  (1897)  1  Ch. 

(e)  Gore  v.  Knight,  2  Vern.   535;  719,  distinguishing  ieww  v.  ilfatiocAs,  8 


Molony  v.  Kennedy,  10  Sim.  254 
Humphery  v.  Richards,  2  Jur.  N.S, 
432  ;  [Fitngibbon  v.  Pike,  6  L.  E.  Ir, 
487]. 

(/)  Brooke  v.  Brooke,  25  Beav.  347 
and  see  Messenger  v.  Clarke,  5  Exch, 
388. 

(g)  Butler  v.  Cumpston,  7  L.  E.  Eq. 


Ves.  149 ;  17  Ves.  48  ;  and  see  Coles  v. 
Coles,  (1901)  1  Ch.  711 ;  Kingan  v. 
Matier,  (1905)  1  I.  E.  272.] 

[(k)  Re Clutterbuck'sSettlement,(l9Q5) 
1  Ch.  200,  per  Buckley,  J.] 

[(I)  Mackenzie  v.  Allardes,  (1905)  A. 
0.  (H.  L.  Sc.)  285,  at  p.  296.] 
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separate  estate, 


Separate  estate 
undisposed  of 
survives  to  the 
husband. 


from  the  husband  to  the  wife  is  to  be  excluded  from  the  operation 
of  such  a  covenant  (a).] 

36.  A  feme  covert  has  always  possessed  as  incident  to  her 
separate  estate,  a  power  to  dispose  of  it,  whether  it  be  real  or 
personal,  not  only  by  act  inter  vivos,  but  also  by  testamentary 
instrument  in  the  nature  of  a  will  (6).  [And  her  after  acquired 
separate  property  will  pass  by  her  will  although  she  had  no 
separate  property  at  the  time  of  making  it  (c),]  and  administration 
with  the  will  annexed,  where  [no  executors  are  appointed,  or  where] 
the  executors  die  in  her  lifetime,  will  be  granted  not  to  her 
husband  the  survivor,  but  to  her  residuary  legatees  (d).  And  if  a 
feme  leave  a  will  and  make  bequests,  the  usual  course  of  administra- 
tion will  be  observed.  Thus,  in  the  payment  of  her  debts,  the 
undisposed  of  interest  will  be  first  applied,  then,  general  legacies, 
and,  if  there  still  be  a  deficiency,  the  specific  legacies  (e) ; 
and  general  legacies  will,  it  is  presumed,  as  in  the  ordinary 
case,  carry  interest,  not  from  the  death  of  the  testator,  but  from 
the  expiration  of  one  year  after  the  death  (/).  And  a  general 
residue  will  sweep  in  all  arrears  of  income  due  at  the  time  of 
the  death  (gr).  [But  as  the  separate  property  is  in  the  nature 
of  equitable  assets  distributable  pari  passu  amongst  the  creditors, 
the  executor  has  no  right  of  retainer  in  respect  of  money  due 
to  him  (h).] 

37.  If  a  feme  covert  having  personal  estate  settled  to  her 
separate  use  die  without  disposing  of  it,  the  husband  will  be 
entitled  to  it ;  as  to  so  much  thereof  as  may  consist  of  cash, 
furniture,  or  other  personal  chattels,  in  his  marital  right,  and  as 


[(a)  Re  Ellis'  Settlement,  (1909) 
1  Ch.  618  ;  Be  Plumtre's  Settlement, 
(1910)  1  Ch.  609.  In  the  construction 
of  such  a  covenant  the  distinction 
between  "property"  and  "power"  is 
to  be  observed :  Tremayne  v.  Sashleigh, 
(1908)  1  Ch.  681,  and  see  Vetch  v. 
Elder,  (1908)  W.N.  137.] 

(b)  Fettiplace  v.  Gorges,  1  Ves.  jun. 
46  ;  Rich  v.  Gockell,  9  Ves.  369  ;  Hum- 
phery  v.  Richards,  2  Jur.  N.S.  432 ; 
Moore  v.  Morris,  4  Drew.  38  ;  Pride  v. 
Bnhh,  7  L.  E.  Ch.  App.  64  ;  NohU  v. 
Willock,  8  L.  R.  Ch.  App.  778 ;  S.  C. 
mm.  Willock  v.  Noble,  7  L.  R.  H.  L. 
580 ;  Taylor  v.  Meads,  4  De  G.  J.  & 
S.  597  ;  [Bishop  v.  Wall,  3  Ch.  D.  194. 
But  the  Married  Women's  Property 
Act,  1882,  sect.  1,  has  not  the  effect  of 
extending  the  power  to  property  of  the 
feme,  married  before  the  commence- 


ment of  the  Act,  which  is  not  separate 
property  ;  Re  Guno,  43  Ch.  D.  (C.A.) 
12 ;  and  see  Re  Drummond  and  Davie, 
(1891)  1  Ch.  524,  534.] 

[(c)  Gharlemont  v.  Spencer,  11  L.  E. 
Ir.  347,  490 ;  and  see  the  Married 
Women's  Property  Act,  1893,  s.  1, 
ante,  p.  983.] 

(d)  Brenchley  v.  Lynn,  2  Rob.  441  ; 
Re  Goods  of  Maria  BaiUy,  2  Sw.  &  Tr. 
135  ;  and  see  Re  Goods  of  Pine,  1  L. 
R.  P.  &  D.  388 ;  Re  Goods  of  M. 
Eraser,  2  L.  R.  P.  &  D.  183. 

(e)  Norton  v.  Turvill,  2  P.  W.  144. 
(/)  See   Tatham  v.   Drummond,  2 

H.  &  M.  262  ;  the  case  of  a  will  exe- 
cuting a  special  power. 

(g)  See  Tatham  v.  Drummond,  2 
H.  &  M.  262. 

[(h)  Thompson  v.  Bennett,  6  Ch.  D. 
739|. 
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to  SO  much  as  may  consist  of  choses  in  action,  upon  taking  out 

administration  to  his  wife  (a). 

38.  If  a  feme  covert  [in  a  case  not  governed  by  the  Married  Executors  take 

Women's  Property  Act,  1882,  make  a  will  in  exercise  of  a  power  "  appointees. 

and]  appoint  executors,  they  do  not  take  all  the  separate  property 

jure  representationis,  but  as  appointees  under  the  power  to  the 

extent  of  the  fund  appointed  (b).     And  therefore  if  the  will  do 

not  dispose  of  [the  separate  property  not  subject  to  the  power], 

the  executors  take  only  the   [property]    disposed  of,  while  the 

husband  takes  such  chattels  as  are  in  possession,  and  as  regards 

choses  in  action  there  must  be  letters  of  administration  (c).     [But  [S'cus,  where 

if  the  feme   covert  being  possessed  of  separate  personal  estate  power,  or  made 

make  a  will,  not  under  a  power,  but  by  virtue  of  her  right  as  a  jj?''^  *^,®  Married 

.  '  tr  >  J  b  Women's  Pro- 

married  woman  to  dispose  of  her  separate  estate,  and  appoint  perty  Act,  1882.] 

executors,  and  direct  them  to  pay  legacies,  they  are  entitled  to 
probate,  and  all  the  separate  estate  vests  in  them  jure  representa- 
tionis (d).  And  since  the  Married  Women's  Property  Act,  1882, 
if  a  married  woman  make  a  will  in  execution  of  a  power,  and  also 
appoint  executors,  they  are  entitled  to  probate  in  general  form, 
and  the  right  of  the  husband  to  administration  coeterorum  is 
excluded  (e).  And  wherever  there  is  evidence  of  the  existence 
of  separate  property  probate  will  be  granted  to  the  executor  (/), 

(a)  Proudley  v.  Fielder,  2  M.  &  K.  estate  under  a  power  and  constituting 

57  ;  Mohny  v.  Kennedy,  10  Sim.  254  ;  executors  ;  O'JJwyer  v.  Geare,  1  Sw.  & 

Bird  V.  Peagrum,  13  C.  B.  639  ;  John-  Tr.  465  ;  Be  Goods  of  Barden,  I  L.  E. 

stone  V.  Lumb,  15  Sim.  308  ;   Drury  P.  &.  D.  325 ;  Be  Goods  of  Tomlinson, 

V.  Scott,  4  Y.   &  C.  264 ;    Askew  v.  6  P.  D.  209 ;  but  see  now  the  Land 

Booth,  17  L.  R.  Ec[.  426  ;  Tugman  v.  Transfer  Act,  1897  (60  &  61  Vict.  c. 

Hopkins,  4  Man.  &  G.  389  ;  Archer  v.  65),  s.  1,  sub-ss.  1,  2,  3]. 

Lavender,  9  I.  R.  Eq.  220 ;  [and  the  (c)  Tugman  v.  Hopkins,  4  Man.  & 

law  in  this  respect  is  not  affected  by  G.  389. 

the  Married  Women's  Property  Act,  [(d)  Brovmrigg  v.  Pike,  7  P.  D.  61.] 

1882  ;  Be  Lambert's  Estate,  39  Ch.  D.  [(e)  Be  Goods  of  levers,  13  L.   R. 

626  ;    and  see  Surman  v.    Wliarton,  Ir.  1  ;  Be  Lambert's  Estate,  39  Ch.  D. 

(1891)  1  Q.   B.   491,  493;   Smart  v.  626;  j.'U.  as  to  the  effect  of  the  Probate 

Tranter,  43  Ch.  D.  (C.A.)  587  ;  inf..  Rules  of  March,  1887,  and  see  ante, 

note  (/)].  p.  967.] 

(6)  If  a  married  woman  executes  by  [(/)  Harding  v.   Sutton,  59  L.  T. 

will  a  power  of  appointing  real  estate,  N.S.    838;    Be  Lambert's  Estate,   39 

the  instrument,  though  in  form  a  will,  Ch.  D.  627 ;  and  as  to  the  effect  of  such 

is  in  fact  a  conveyance  by  means  of  the  probate,  see  anie,  p.  967.     It  may  be 

appointment  exercised,  and  although  observed  that  in  Smart  v.  Tranter,  40 

an  executor  is  appointed,  he  takes  Ch.  D.  165 ;  S.  C,  43  Ch.  D.  (C.A.)  587, 

nothing  in  his  character  of  personal  the  decision  of  Kay,  J.,  to  the  effect 

representative ;  per  Sir  James  Hannen,  that  the  hvisband,  in  order  to  establish 

Be  Goods  of  Tomlinson,  6  P.  D.  209  ;  his  right  to  the  choses  in  action  there 

[and  see  Be  Goods  of  Hornbuckle,  59  L.  in  question,  ought  to  take  proceedings 

J.  P.  D.  78  ;  63  L.  T.  N.S.  464  ;  39  in  the  Probate  Division  to  revoke  the 

W.   R.   80  ;    and  on   this    principle  probate,  proceeded  on  the  footing  that 

probate  has  been  refused  of  a  will  by  the  married  woman  had  no  separate 

a   married    woman  appointing  real  property,  and  therefore  no  power  to 
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Separate  property 
iuTeated  in  land. 


[Appointment 
not  passing 
property  accruing 
to /erne  after  the 
termination  of 
the  coverture.] 


Whether  property 
subject  to  power 
of  appointment 
by/enie  covert 
becomes  assets 
on  exercise  of 
the  power. 


although  the  will  deals  only  with  real  estate  (a).  By  sect.  23  of 
the  Married  Women's  Property  Act,  1882,  for  the  purposes  of  the 
Act  the  legal  personal  representative  of  any  married  woman  is, 
in  respect  of  her  separate  estate,  to  have  the  same  rights  and 
liabilities  and  be  subject  to  the  same  jurisdiction  as  if  she 
were  living;  and  the  husband  taking  jure  mariti  is  the  legal 
personal  representative  of  the  wife  within  this  section,  and  there- 
for liable  to  her  debts  to  the  extent  to  which  the  property  was 
her  separate  estate  (&).] 

39.  If  a  feme  covert,  having  income  settled  to  her  separate  use, 
lay  out  the  savings  in  a  purchase  of  land  in  the  name  of  a  trustee, 
[or  in  her  own  name,]  the  land  on  her  dying  intestate  will  descend 
to  the  heir,  and  not  be  personal  estate  in  equity  for  the  benefit  of 
the  administrator  (c). 

[40.  Where  property  was  settled  to  the  separate  use  of  a  feme 
covert  for  life,  with  a  power  of  appointment  by  deed  or  will,  and  in 
default  of  appointment,  in  the  event  of  her  surviving  her  husband, 
for  her,  her  executors,  administrators,  and  assigns,  and  she  exercised 
the  power  and  survived  her  husband,  investments  which  had  been 
acquired  by  her  after  the  determination  of  the  coverture,  from  the 
sale  and  reinvestment  of  the  settled  property,  and  dividends  arising 
after  the  determination  of  the  coverture  were  held  not  to  pass  by 
the  appointment,  inasmuch  as  they  were  not  separate  property 
within  the  settlement  (d).] 

41.  The  question  whether  (independently  of  the  provision  in 
sect.  4  of  the  Married  Women's  Property  Act,  1882,  to  be  here- 
after noticed)  property  subject  to  a  power  of  appointment  in  a 
married  woman  becomes,  on  her  exercising  the  power,  assets 
available  for  the  satisfaction  of  her  engagements,  has  been  the 
subject  of  conflicting  opinions.  In  Johnson  v.  Gallagher  (e),  the 
question  was  treated  by  Turner,  L.J,  as  an  open  one  upon  the 
authorities,  though  a  distinction  was  drawn  where  the  feme,  covert 
was  guilty  of  fraud.     V.  C.  Kindersley,  on  the  general  question, 


make  a  will,  whereas  in  fact,  as  ap- 
pears from  the  report  of  the  case  on 
appeal  in  69  L.  J.  Ch.  363,  364,  she 
had  some  separate  property.] 

[(o)  Be  Goods  of  Gubbon,  11  P.  D. 
169.1 

[(6)  Surman  v.  Wharton,  (1891)  1 
Q.  B.  491.] 

(c)  Steward  v.  Blakeway,  6  L.  K.  Eq. 
479  ;  4  L.  B.  Ch.  App.  603. 

[(d)  Mayd  v.  Field,  3  Ch.  D.  587  ; 
see  ante,  pp.  967,  968,  993.     Where  a 


married  woman  has  power  to  appoint 
by  will  "during  coverture,"  her 
appointment  by  will  while  covert  is 
good,  though  she  dies  discovert :  Re 
Illingworth,  (1909)  2  Ch.  297.] 

(e)  3  De  G.  F.  &  J.  494,  517  ;  see 
Hughes  \.  PFeHs,9  Hare,749;  Vaughan 
V.  Vanderstegen,  2  Drew.  165  ;  Blatch- 
ford  V.  WoolUy,  2  Dr.  &  Sm.  204  ; 
Hobday  v.  Peters  (No.  2),  28  Beav. 
354  ;  Shattock  v.  Shattock,  2  L.  E.  Eq. 
182 ;  Sugd.  on  Powers,  8th  ed.  p.  476. 
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was  of  opinion  that  the  appointed  funds  were  not  assets  (a),  but 
held  that  if  an  estate  were  settled  to  the  separate  use  of  a,  feme 
covert  for  life,  with  a  general  power  of  appointment  by  will,  and 
in  default  of  appointment  to  her  in  fee,  and  she  suppressed  her 
real  name,  and  holding  herself  out  as  a  feme  sole,  mortgaged  the 
estate,  the  mortgagee  had  a  lie7i  upon  the  estate  as  against  the 
heir  or  appointee  (6). 

[Modern  decisions,  however,  seemed,  until  very  recently,  to 
have  established  the  proposition  that  on  the  married  woman 
exercising  the  power,  the  property  becomes  assets  available  for 
the  discharge  of  her  liabilities  in  the  same  manner  as  her  separate 
estate  is  available.  Thus  in  a  case  in  the  Privy  Council],  where 
there  was  no  fraud,  and  the  feme  covert  had  a  general  power  of 
appointment  either  by  instrument  inter  vivos  or  by  will,  [and 
there  was  a  gift  in  default  of  appointment  to  her  executors  or 
administrators,  and  she  exercised  the  power  by  will,  it  was]  held 
that  her  general  engagements  were  payable  out  of  the  property  (c), 
and  the  Court  went  so  far  as  to  say,  in  the  broadest  terms,  that 
such  a  settlement  amounts  in  effect  to  what  in  common  sense, 
and  to  common  apprehension  it  would  be,  viz.,  an  absolute  gift 
to  the  sole  and  separate  use,  and  that  such  a  form  of  settlement 
on  a  married  woman,  without  restraint  of  anticipation,  vests  in 
equity  the  entire  corpus  in  her  for  all  purposes  as  fully  as  a 
similar  gift  to  a  man  would  vest  it  in  him  (d).  The  actual  deci- 
sion of  the  case  in  which  this  general  doctrine  was  laid  down 
was  clearly  supportable  on  the  ground  that  there  had  been  an 
imperfect  execution  of  the  power,  and  there  being  valuable  con- 
sideration, equity  would  supply  the  defect ;  and  the  Court  did 
not  mean  what  the  generality  of  the  expressions  would  imply, 
that  where  the  power  is  not  executed  the  property  is  available 
for  the  feme  covert's  engagements,  for  the  Court  expressly 
approved  the  doctrine  laid  down  by  Sir  G.  Turner,  that  where 
there  is  a  limitation  over  in  default  of  appointment,  and  the 
power  has  not  been  exercised,  the  engagements  of  the  married 
woman  cannot  prevail  against  the  parties  entitled  in  default  of 
appointment  (e).     [In  a  later  case  (/),  where  personal  property 

(a)  Vauglian  v.  Vanderstegen,  2  iraKa  v.  icmpriere,  4  L.R.  P.  C.  572,  and 
Drew.  165  ;  Blatchford  v.  Woolley,  2  see  Brewer  v.  Swirles,  2  Sm.  &  G.  219. 
Dr.  &  Sm.  204.  (d)  London  Ghartered  Bank  of  Aus- 

(b)  Vcmghan  v.  Vanderstegen,  2  tralia  v.  Lempriere,  4  L.  E.  P.  0.  595. 
Drew.  363;  and  see  Hobday  v.  Peters,  (e)  S.  C,  592. 

(No.  2),  28  Beav.  354  ;    [Barrow  v.  [(/)  Mayd  v.  Field,  3  Ch.  D.  587  ; 

Manning,  "W.  N.  1878,  p.   122  j   Be  see  Skinner  v.  Todd,  51  L.  J.  N.S.  Ch. 

Mclv.iyre's  Trust,  21  ,L.  R.  Ir.  42].  198.] 
(o)  London  Chartered  Bank  of  Aus- 
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was  settled  upon  such  trusts  as  a  feme,  covert  should  during 
coverture  by  deed  or  will  appoint,  and,  subject  thereto,  for  her 
separate  use  for  life,  and  if  she  survived  her  husband  (an 
event  which  happened)  for  her  absolutely,  and  the  feme 
appointed  the  property  by  will.  Sir  G.  Jessel,  M.E.,  held  that 
the  property  was  bound  by  her  general  engagements.  Again, 
where  property  was  settled  on  a  feme  covert  for  life  for  her 
separate  use  with  a  general  power  of  appointing  by  will,  with 
a  gift  over  in  default  of  appointment,  V.  C.  Hall  held  that  the 
property  appointed  by  her  will  was  assets  for  the  payment 
of  her  debts  in  the  same  manner  as  if  it  had  belonged  to  her 
for  her  separate  use  («),  and  this  decision  has  since  been  acted 
upon  (6). 
[Be  Roper.]  However,  in  a  more   recent    case,  in   which   the  authorities 

were  fully  examined  by  Kay,  J.,  a  conclusion  at  variance  with 
the  previous  decisions  was  arrived  at,  and  it  was  held  that  the 
property  appointed  by  the  will  of  the  feme  covert  was  not  liable 
to  satisfy  her  obligations  incurred  before  the  Act  of  1882,  and 
that  the  exercise  of  the  power  did  not  make  the  appointed 
property  available  as  assets  to  answer  such  obligations  (c). 
The  grounds  upon  which  this  decision  was  based  were  that  as, 
according  to  the  principle  of  Pike  v.  Fitzgibbon  (d),  the  engage- 
ment of  a  married  woman  could  only  bind  separate  estate  to 
which  she  was  entitled  at  the  time  when  the  engagement  was 
entered  into,  it  followed  that  property  which  did  not  become 
part  of  the  estate  of  the  feme  until  the  appointment  took  efifect 
upon  her  death,  could  not  be  resorted  to  to  answer  an  antecedent 
engagement,  and  that  the  previous  decisions,  including  that  in  the 
Privy  Council  already  referred  to,  were  based  on  the  exploded 
doctrine  of  Norton  v.  Turvill  (e),  that  the  bond  of  a  married 
woman  operated  as  an  appointment.  The  law,  therefore,  upon 
this  subject  remains  at  the  present  time  in  a  somewhat  un- 
settled condition  (/). 

[(a)  Be  Harvey's  Estate,  13  Ch.  D.  749  ;    and  see  Ee  De  Burgh  Laioson, 

216,  and  the  V.  C.  observed  that  it  41  Ch.  T).  568.] 

might  perhaps,  even  in  the  case  of  a  [(c)  Be  Boper,  39  Ch.  D.  482.] 

man,besaidtobeastrongandarbitrary  [(d)  17  Ch.  D.  (C.A.)  454,  see  ante, 

thing  to  decide  that  property  which  pp.  982,  988.] 

was  not  in  the  first  instance  his  own,  [(c)  2  P.  W.  144,  see  ante,  pp.  991, 

and  which  he  could  only  appoint,  was  992.] 

assets  for  the  payment  of  his  debts.  [(/)   In  the  case  of  Be  Be  Burgh 

But  as  to  the  decision  in  this  case,  see  Lawson,  41  Ch.  D.  568,  Be  Boper  was 

the  observations  by  L.  J.  Cotton  in  relied  on  as  an  authority  before  Stir- 

Pilcev.Fitzgiblon,n  Oh.D.{C. A.)  Aee.]  ling,  J.,  and  it  was  there  held  that 

[{V)  Hodgson v.Williamson,l5Ch.D.  under  the  will  of  a  married  woman, 

87  ;    Hodges   v.    Hodges,  20    Ch.   D.  directing  her  executors  to  pay  her 
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42.  Now    by    the    Married    Women's    Property    Act,    1882,  [Married 
sect.  4,  it  is  provided  that  "  the  execution  of  a  general  power  party^ct,  1882, 
by  will  by  a  married  woman  shall  have  the  effect   of  making  sect.  4.] 
the  property  appointed  liable  for  her  debts  and  other  liabilities 
in  the  same  manner  as  her  separate  estate  is  made  liable  under 
this  Act." 

Independently  of  the  Act  of  1893  (a),  already  referred  to,  and 
notwithstanding  the  decision  in  Palliser  v.  Gurney  (b),  it  was  held 
that  under  this  section  property  appointed  by  a  feme  covert  in 
execution  of  a  general  power  is  liable  for  her  debts  and  engage- 
ments, although  she  had  no  free  separate  property  at  the  time 
when  she  contracted  them  (c) ;  but  this  decision  has  been  over- 
ruled, and  where  a  married  woman,  having  a  general  power  of 
appointment  over  property,  entered  into  a  covenant  in  reference 
to  such  property,  and  afterwards  by  her  will  exercised  the  power, 
and  thus,  under  the  above  section,  made  the  property  liable  for 
her  debts  and  other  liabilities,  it  was  held  that,  as  she  had  no 
separate  property  in  respect  of  which  she  could  be  supposed 
to  have  contracted  at  the  time  when  she  entered  into  the  covenant, 
it  did  not  constitute  a  contract  with  respect  to  her  separate 
property,  so  as  to  render  her  estate  liable  for  damages  for  breach 
of  it  (d) ;  and  where  the  feme  covert  has  obtained  a  protection 
order  under  sect.  21  of  the  Matrimonial  Causes  Act,  1857  (e),  the  [Eflfeot  of 
appointed  property  will  be  liable  for  her  subsequent  debts  and  ^J;^er°]'°" 
liabilities,  although  incurred  previously  to  the  Married  Women's 
Property  Act,  1882  (/). 

43.  Where    a   married  woman    was    tenant  for  life   for  her  [lirtioular 
separate    use   without  power    of  anticipation,  and  the  trustees  p°^tiouUr 
were   "at  her  direction  to  direct  repairs  and  do  all  such  acts  as  engagement.] 
should   be  proper   for  that    purpose,"  and   the  tenant  for  life 
herself  ordered  the  repairs,  the  Court  gave  effect  to  the  particular 
engagement   out   of  the  particular  power  to  direct  repairs,  and 
treated  the  power  as  being  in  effect  exercised,  and  directed  the 
trustees  to  raise  the  amount  required  for  the  repairs  which  had 

"debts,"  and  appointing  property  to  [(a)  See  ante,  p.  983.] 

the  persons  named  as  executors,  the  [(6)  19  L.  R.  Q.  B.  D.  519  ;  ante, 

principle  of  Re  Tanqueray-Willaume  p.  984,  note  (a).] 

and  Landau  (20  Ch.  D.  (C.A.)  465)  [(c)  Be  Ann,  (1894)  1  Ch.  549  ;  Re 

applied,8othatthe  so-called  debts  were  Hughes,  (1898)  1  Ch.  529,  534.] 

a  charge  upon  the  appointed  property,  [(d)    Re    Fieldwick,  (1909)    1    Ch. 

and  his  lordship  based  his  judgment  (C.A.)  1.] 

on  the  fact  that  there  were,  as  found  Ue)  20  &  21  Vict.  c.  85.] 

by  the  chief  clerk's  certificate,  debts  (/)  Re  Hughes,  (1898)  1  Ch.  529, 

within  the  meaning  of  the  direction  in  distinguishing  Re  Roper,  39  Ch.  D. 

the  will.]  482,  ante,  p.  998.] 
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been  executed,  and  to  pay  the  amount  to  the  builder  employed 
by  the  tenant  for  life  (a).] 
Arrears  of  sepa-        44.  If  the  husband  receive  the   wife's   separate  income,  it  is 

T8ili6  6SL9.LB 

clear  that  neither  the  wife  nor  those  entitled  under  her  can 
claim  against  the  husband  or  his  estate,  or  any  one  standing 
in  his  place  (6),  viore  than  one  year's  arrears  (c),  but  it  is  still 
sub  judice  whether  the  wife  or  representative  can  claim 
even  so  much.  Lord  Macclesfield  {d),  Lord  Talbot  («),  Lord 
Loughborough  (/),  Sir  W.  Grant  {g),  and  Lord  Chancellor 
Brady  Qi),  held  that  the  wife  or  her  representative  could 
claim  nothing.  On  the  other  hand,  in  the  judgment  of  Sir 
T.  Sewell  (i),  Lord  Camden  (/),  Lord  King  {h),  Lord  Hard- 
wicke  {T),  Lord  Eldon  (m).  Sir  J.  Leach  (?i).  Sir  J.  Stuart  (o). 
Lord  St.  Leonards  (p),  Smith  M.E.,  in  Ireland  {q),  and  Dobbs, 
J.,  in  the  Landed  Estate  Court  (r),  the  husband's  estate  is 
liable  to  an  account  for  one  year  (s).  Where  there  is  such 
a  conflict  of  authority  it  is  hard  to  say  which  way  the  balance 
inclines.  The  better  opinion,  independently  of  authority,  is 
thought  to  be  that  the  wife  can  recover  nothing  from  the 
husband's  estate.  Should  the  husband  die  insolveni,  could 
she  recover  anything  from  the  trustees  on  the  ground  of  mis- 
application ?  And  if  the  payment  by  the  trustees  to  the  husband 
was  a  proper  one,  why  should  the  amount  be  recoverable  from 
the  estate  of  the  husband  ?  The  wife's  assent  must  be  deemed  to 
continue  until  revoked  by  something  either  expressed  or  implied. 

[(a)  Skinner  v.  Todd,  51  L.  J.  N.S.  (m)  Parhes  v.   White,  11  Ves.  225; 

Ch.  198.]  Brodie  v.  Barrie,  2  V.  &  B.  36. 

(5)  Payne  v.  Little,  26  Beav.  1.  (n)  Thrupp  v.  Harman,  3  M.  &  K. 

[(c)  See  Alexander  v.  Barnhill,  21  513. 

L.  R.  Ir.  511,  516.]  (o)  Lea  v.  Grundy,  1  Jur.  N.S.  963. 

(d)  Poivell  V.  Eanhey,  2  P.  W.  82.  (p)  Property  as   administered  by 

(e)  Fowler  v.  Fowler,  3  P.  W.  353.  D.  P.,  p.  169. 

(N.B. — A  case  of  pin-money.)  (q)  Oorbally  v.  Grainger,  4  Ir.  Ch. 

(/)  Squire  v.  Dean,  4  B.  C.  C.  325  ;  Rep.  173  ;  Mackey  v.  Maturin,  15  Ir. 

Smith  V.  Camelford,  2  Ves.  jun.  716.  Ch.  Rep.  150. 

(g)  Dalhiac  v.  Dalhiac,  16  Ves.  126.  (r)  Be  Kirwan,  1  Ir.  Rep.  Eq.  553. 

{h)   Arthur   v.  Arthur,  11   Ir.    Eq.  (s)   In  Howard  v.  Dighy,  2  CI.  & 

Rep.  511.  Fin.  643, 665,  Lord  Brougham  thought 

(i)  Burdon  v.  Burdon,  2  Mad.  286,  that  in  separate  use,  as  distinguished 

note.  ivom.  pin-money,  the  wife  or  her  repre- 

(j)  lb.  p.  287,  note.  sentatives  could   recover  the  whole 

{h)  Countess  of  Warwick  v.  Edwards,  arrears,  but  this  is  clearly  untenable  ; 

1  Eq.  Ca.   Ab.   140.     In  Tliomas  v.  see  Arthur  v.  Arthur,  11  Ir.  Eq.  Rep. 

Bennet,   2  P.   W.  341,  his  Lordship  513.     In  the  same  case  the  V.C.  of 

probably  held   only   that   ten  years'  England,  when  the  cause  was  before 

arrears  could  not  be  given.  him,  hesitated  whetherthegeneral  rule 

{I)  Townshend  v.   Windham,  2  Ves.  gave  an  account  for  a  year  or  none 

sen.  7  ;  Peacock  v.  Monk,  2  Ves.  sen.  at  all ;  see  Dighy  v.  Howard,  4  Sim. 

190 ;  Aston  v.  Aston,  1  Ves.  sen.  267,  601. 
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45.  The  principle  upon  which  the  relief  against  the  husband's  Wife's  aoquies- 
estate  is  thus  denied  is,  that  the  Court  presumes  the  acquiescence  of'heVseparate* 
of  the  wife  in  the  husband's  receipt  de  anno  in  annum  (a).  If,  income  by  hus- 
theretore,  the  wife  did  not  in  fact  consent  to  the  husband's  *"  Presume  . 
receipt,  but  remonstrated,  and  required  that  the  separate  income 

should  be  paid  to  herself,  the  Court  will  carry  back  the  account 
of  the  arrears  to  the  time  of  the  wife's  assertion  of  her  claim  (b). 
But  the  Court  requires  very  clear  evidence  that  the  demand  was 
seriously  pressed  by  the  wife,  and  will  not  charge  the  husband's 
estate  from  any  idle  complaints  against  his  receipt  which  the 
wife  may  have  occasionally  made  (c).  There  can  be  no  acqui- 
escence by  the  wife,  and,  therefore,  no  waiver  of  her  rights  where 
the  income  has  not  actually  come  to  the  hands  of  the  husband, 
as  where,  it  is  still  in  the  hands  of  a  receiver  (d). 

46.  As   the    Court    proceeds   upon    the    notion   of  the   wife's  Case  of/enK" 
acquiescence,  the  question  arises  where  she  is,  non  compos,  and  °^!^gj^'"^ """ 
so  incapable  of  waiving  her  right,  whether  the  husband's  estate 

shall  not  be  liable  for  the  entire  arrears ;  and  it  would  seem  that 
in  such  a  case  the  husband's  estate  must  account  for  the  whole, 
but  will  be  entitled  to  an  allowance  for  paynients  made  for  the 
wife's  benefit,  and  which  ought  properly  to  have  fallen  on  her 
separate  estate  (e). 

47.  In  Howdrd  v,  Digby  (/),  a  woman's  pin-money  was  dis- Caae  of  pin- 

tinguished  from   ordinary  separate   use,  and  it  was   held   as   to  ™°"6y  whether 
°  J       X-  >  an  exception. 

pin-moiiey  that  the  wife's  representative  (g)  could  make  no 
claim  to  any  arrears.  The  ground  upon  which  the  House  pro- 
ceeded was  that  pin-money  was  for  the  personal  use  and  ornament 
of  the  wife,  and  the  husband  had  a  right  to  see  the  fund  properly 
applied,  and  that  if  the  husband  himself  found  the  necessaries 
for  which  the  pin-money  was  intended,  the  wife  or  her  repre- 
sentative could  have  no  claim  against  the  husband's  estate 
when  the  requirements  for  her  personal  use  and  ornament  had 

(a)  Oaton  v.  Hideout,  2  H.  &  Tw.  41 ;  583  ;   [Dixon  v.  Dixon,  9  Ch.  D.  587]. 

1  M.  &  G.  599  ;  [see  Dixon  v.  Dixon,  (c)  Thrupp  v.  Harman,  3  M.  &  K.. 

9  Ch.  D.  587  ;  Be  Lulham,  53  L.  J.  512  ;   Corhally  v.  Grainger,  4  Ir.  Ch. 

N.S.  Ch.  928  ;  Edward  v.  Gheyne,  13  Rep.  173. 

App.  Cas.  385,  398  ;  Re  Flamank,  40  id)  Foss  v.  Foss,  15  Ir.  Ch.  Rep.  215. 

Ch.  D.  461  ;  Re  Blake,  37  W.  R.  441  ;  («)  Attorney-General  v.  Parnther,  3 

60  L.  T.  N.S.  663  ;  Hale  v.  .Sheldrake,  B.  C.  C.  441  ;  4  B.  C.  C.  409  ;  Howard 

60  L.  T.  N.S.  292  ;  Alexander  v.  Barn-  v.  Digby,  2  CI.  &  Fin.  671,  673. 

hill,  21   L.   E.   Ir.   511;    Re  Dixon,  (/)  2C1.  &Fin.  634;  4  Sim.  588. 

(1900)  2  Ch.  (C.A.)  561].  (g)  Lord  Brougham  considered  that 

(5)  Bidout  V.  !  Lewis,  1  Atk.  269  ;  the  wife  herself  might  in  her  lifetime 

Moore   v.    Moore,   1   Atk.   272  ;    see  have  recovered  one  year's  arrears ;  see 

Moore  v.  Earl  of  Scarborough,  2  Eq.  2  CI.  &  Fin.  643,  653,  659. 
Ca.  Ab.  156  ;  Parker  v.  Brooke,  9  Ves. 
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Gift  of  corpus 
to  husband  not 
presumed. 


ceased  (a).     Lord  St  Leonards  has  justly  questioned  these  prin- 
ciples  (b),  and  it  remains  to  be   seen  whether  any  distinction 
hetween  pin-money  and  separate  use  generally  can  be  maintained. 
48.  As  regards  the  corpus  of  the  separate  estate,  no  presump- 
tion arises  in  favour  of  a  husband  who  has  received  it.     He  is 
primd  facie  a  trustee  for  his  wife,  and  a  gift  from  her  to  him 
will  not    be    inferred   without    clear   evidence    [leading  to  the 
conclusion  that  she  deliberately  gave  the  property  to  him  (c). 
Thus,  where  a  legacy  bequeathed  to  the  separate  use  of  a  wife  was 
paid  by  a  banker's  draft  payable  to  her  order,  and  she  indorsed 
the  draft  and  handed  it  over  to  her  husband,  who  paid  it  into  his 
own  bank,  and  had  the  amount  carried  over  to  a  deposit  account 
in  his  name,  it  was  held  that  this  was  not  sufficient  to  deprive  the 
wife  of  her  right  (d).    So  where  shares  in  a  company,  which  were 
appropriated  to  a  married  woman  as  part  of  her  share  of  a  residue 
bequeathed  to  her  for  her  separate  use,  were  transferred  into  the 
name  of  the  husband,  and  he  made  an  entry  in  his  ledger  that  the 
shares  were  part  of  his  wife's  portion  of  the  testator's  estate,  it 
was  held  that  the  separate  use  of  the  wife  was  not  destroyed  (e) ; 
and  the  husband's  estate  was  held  liable  for  the  proceeds  of  new 
shares  which  had  been  allotted  in  respect  of  old  shares,  and  had 
been  sold  by  him  (/);   and  it  has  been  regarded  as  a  material 
circumstance  that  the  wife  has  concurred  in  the  transfer  to  the 
husband     without    having    previously    had     any    independent 
advice  (g).]    But  the  employment  of  the  money  by  the  husband 
in  his  business  and  for  his  family  expenditure  with  the  knowledge 
and  assent  of  his  wife,  will,  in  the  absence  of  agreement  to  the 
contrary,  amount  to  a  gift  by  her  (A).    [And  where  a  joint  account 
was  opened  at  a  bank  in  the  names  of  the  husband  and  wife,  and 
each  of  them  had  power  to  draw  on  the  account,  and  each  of  them 
had  also  a  separate  account  at  other  bankers,  and  the  moneys 
credited  to  the  joint  account  were  chiefly  derived  from  the  wife's 
separate  income,  it  was  held  that  the  moneys  paid  in  had  ceased 
to  be  part  of  the  separate  estate  of  the  wife  (i). 


(a)  See  too  Aston  v.  Aston,  1  Ves. 
sen.  267  ;  Fowler  v.  Fowler,  3  P.  W. 
355  ;  Barrack  v.  M'Gulloch,  3  K.  &  J. 
110. 

(b)  Law  of  Property  as  adminis- 
tered by  D.  P.,  p.  162 ;  [and  see  Vaizey 
on  Settlements,  pp.  788,  et  seq.]. 

(c)  Rich  V.  Oochell,  9  Ves.  369  ;  [Be 
Flamank,  40  Ch.  D.  461  ;  Be  Blake, 
37  "VV.  R.  441  ;  60  L.  T.  N.S.  663  ; 
and   see    Wassell    v.    Leggatt,  (1896) 


1  Ch.  554]. 

Ud)  Green  v.  Carlill,  4  Ch.  D.  882.] 

[(e)  Be  Curtis,  W.  N.  1885,  p.  29  ; 
52  L.  T.  N.S.  244.] 

[(/)  Be  Curtis  (No.  2),  W.  N.  1885, 
p.  55.] 

[(g)  Be  Flamank,  40  Ch.  D.  461  ;  Re 
Blake,  37  W.  R.  441  ;  60  L.  T.  N.S. 
663.1 

(h)  Gardner  v.  Gardner,  1  Giff.  126. 

[(i)  Be  Young,  28  Ch.  D.  705.] 


CH.  XXVIII.  S.  6]  SEPARATE    ESTATE  1003 

Independently  of  the  considerations  above  referred  to,  there  is  [Purchase  of  land 
no  distinction  in  principle  between  the  presumption  of  a  resulting  9^^  °^  ^^j*^^'^ 
trust  in  favour  of  the  wife  which  arises  when  her  income  has  been 
applied  to  a  purchase  in  her  husband's  name,  and  that  which  arises 
when  her  capital  has  been  so  applied ;  and  accordingly  a  husband 
was  held  to  be  a  trustee  for  his  wife  of  land  which  had  been  bought 
out  of  moneys  standing  to  a  joint  banking  account,  but  derived 
from  the  wife's  income,  and  had  been  conveyed  to  him  (a).] 

49.  Occasionally  a  feme  covert  has  a  large  income  from  property  Feme  not  bound 
settled   to   her   separate   use,   and   being   of    penurious   habits  *°  contribute  to 

11  1  houaehold  ex- 

accumulates  the  whole,  and  yet  looks  to  her  much  poorer  husband  penaes, 

for  her  support.     This  is  a  hard  case,  but  it  is  said  that  the 

Court  cannot  advert  to  the  question  whether  she  accumulates 

or  not  (&). 

[50.  Where  the  house  in  which  the  wife  resides  is  settled  to  [Tr^apaas  on 
her  separate  use,  and  the  husband  has  been  guilty  of  improper  ^'^^'^  separate 
conduct,  and   claims   to  use  the  house  not  for  the  purpose  of 
consorting  with  his  wife,  but  for  his  own  purposes,  the  Court  will 
grant  an  injunction  to  restrain  him  from  entering  the  house  (c). 

And  a  married  woman,  in  the  sole  occupation  of  a  house 
bought  out  of  her  own  earnings,  can  sue  a  stranger  for  a  trespass 
in  having  entered  the  house  without  her  leave,  even  though  the 
entry  was  made  under  the  authority  of  her  husband  (d).] 

51,  It  has  never  been  questioned  that  if  personal  estate  be  Separate  use  may 
given  to  a  feme  covert  for  her  separate  use,  her  power  of  dis-  ®^'^°?  *°  <""!'"« 
position   extends   over  the   corpus ;    and    so,  if   the    income    of  beyond  coverture, 
property    be  limited   to    a  feme   covert   for    her  life,   either  in 
possession  or  reversion,  for  her  separate  use,  or  if  the  absolute 
interest  be  given  to  her  in  reversion  for  her  separate  use,  if  it 
appear  that  the   separate   use  applies  not  only  to   the   income 
accruing  during  the  coverture,  but  to  the  life  estate,  or  absolute 
reversionary  interest,  the  feme  may  aliene  the  whole  life  estate, 
or  absolute   reversionary  interest   (e).      The   question  in   these 

[(a)  Mercier  v.  Mercier,  (1903)  2  Ch.  stolen  from  the  husband's  house,  in 

(O.A.)  98.]  which   she  was  residing,  it  was  not 

(6)  Be  Smith's  Trusts,  W.  N.  1867,  sufficient  in  the   indictment  to  lay 

p.  283.  them  as  the  property  of  the  husband  : 

[(c)  Symonds  v.  Hallett,  24  Ch.  D.  iJea;  v.  Afwray,  (1906)  2  K.B.  (C.C.R.) 

(C.A.)  346  ;  Green  v.  Green,  5  Hare,  385.] 

400,   n. ;  Wood  v.    Wood,  19  W.  E.  (e)  Sturgis  v.   Corp,    13  Ves.   190  ; 

1049;   and    see    Oaynor    v.   Gaynor,  Stead  v.  Nelson,  2 'Be&Y.  2A5  ;  Hanchett 

(1901)  1  I.  E.  217.]  V.   Briscoe,  22  Beav.  503  ;   Stamford, 

1(d)  Weldon  v.  De  Bathe,  14  Q.  B.  Spalding  and  Boston  Bank  v.  Ball,  10 

D.  (C.A.)  339;  and  see  Moore  v.iJoiin-  W.   E.  196;  4  De  G.  F.  &  J.   310; 

son,   48   L.   J.   N.S.    Q.  B.   156.     So  Dudley  \.  Tanner,  W.ljf.  1873,  f.  15, 
where  separate  goods  of  the  wife  were 
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cases  is  one  of  construction  only,  and  therefore  where  the  fund 
was  settled  upon  trust  for  a  feme,  covert  "  absolutely,"  and  "  during 
her  life  for  her  separate  use,"  her  power  was  held  not  to  extend 
beyond  the  life  estate  (a).  But  if  personalty  had  been  limited 
to  the  separate  use  upon  a  mere  contingency  (as  on  the  insolvency 
of  the  husband,  an  event  which  had  not  yet  occurred),  it  seems 
that  the  feme  covert  could  not,  pending  the  contingency,  have 
aliened  or  otherwise  disposed  of  her  possible  interest  (&).  [But 
since  the  Married  Women's  Property  Act,  1882,  as  to  cases  falling 
within  that  Act,  a  married  woman  can  dispose  of  a  contingent 
interest  (c) ;  and  since  the  Act  a  life  interest  to  the  separate  use 
of  a  married  woman  will  coalesce  with  a  limitation  over  to  her 
executors,  administrators,  and  assigns  (d).] 
Separate  use  in  52.  As  regards  realty  it  was  formerly  held  that  the  feme  covert 
reference  to  real  (;o^l(l  not  \,y  virtue  of  the  separate  use,  if  there  were  no  express 
power^  dispose  of  the  freehold,  at  least  not  for  any  larger  interest 
than  during  her  life  (e),  for  between  real  and  personal  estate  it 
was  said  there  was  this  distinction,  that  on  the  death  of  the 
feme  in  her  husband's  lifetime,  the.  absolute  interest  in  the  per- 
sonal estate  would  devolve  on  the  husband,  but  the  inheritance 
of  the  real  estate  would  descend  upon  the  heir,  who  was  not  to 
be .  disinherited  but  in  some  formal  mode.  However,  the  favour 
shown  anciently  to  the  heir  has  in  later  times  been  disregarded ; 
and  at  the  present  day,  if  lands  be  conveyed  to  a  trustee  and 
his  heirs  upon  trust  as  to  the  fee  simple  for  a  feme  covert  "  for 
her  separate  use,"  she  may  deal  with  the  fee  as  if  she  were  a 
feme  sole.  It  is  simply  a  question  of  intention.  A  married 
woman  may  have  limited  to  her  a  power  of  disposition  over  a 
fee  simple  estate,  and  if  it  appear  clearly  that  the  separate  use 
was  meant  to  extend  to  the  fee,  she  ought  upon  principle  to  be 
able  to  deal  with  the  absolute  property  by  virtue  of  the  separate 
use,  whether  by  act  inter  vivos,  or  by  testamentary  instrument, 
as  fully  as  she  might  in  the  case  of  personal  estate  (/).     And  so 

(a)  Hanchett  v.  Briscoe,  22  Beav.  cited  in  Peacock  v.  Monk,  2  Ves.  192  ; 
496  ;  Oroshij  v.  Church,  3  Beav.  485  ;  and  see  2  Eop.  Husb.  &  Wife,  182, 
[Shute  V.  Hogge,  58  L.  T.  N.S.  546  ;  2nd  ed.  ;  1  Sand,  on  Uses,  345,  4tli 
but  see  45  &  46  Vict.  c.  75].  ed.  ;  Lechmere  v.  Brotheridge,  32  Beav. 

(6)  Mara  v.  Manning,  2  Jon.  &  Lat.      353. 
311  ;  Bestall  v.  Bunbury,  13  Ir.  Ch.  (/)  Stead  v.  Nelson,  2  Beav.  245  ; 

Rep.  549 ;  8.  G.  lb.  349  ;  Keays  v.  Wainwright  v.  Hardisty,  lb.  363 ; 
Lane,  3  Ir.  E.  Eq.  1  ;  and  see  Ltither  Baggett  v.  Meux,  1  Coll.  138  ;  1  Ph. 
V.  Bianconi,  10  Ir.  Oh.  Eep.  194 ;  [Be  627,  see  p.  628 ;  Major  v.  Lansley, 
Shakespear,  30  Ch.  D.  169].  2   E.   &   M.   355  ;    [Stogdon    v.    Lee, 

Uc)  45  &  46  Vict.  c.  75,  ss.  1,  2,  5.]       (1891)   1   Q.    B.    (C.A.)   661].      But 

[(d)  iJeDtiTOriport,  (1896)  1  Ch.  3617)      see     Newcomen    v.     Hassard,    4    Ir. 

(e)  Churchill  v.  Dibben,  2  Lord  Ken-  Ch.  Eep.  274  ;  Harris  v.  Mott,  14 
yon's  Rep.  2nd  Part,  68,  p.  84;  case      Beav.  169;  Afoor«  v.  Af oms,  4  Drew,  38, 
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it  has  been  decided  both  in  Ireland  and  England  (a).  But  the 
/erne  covert  has  not  been  regarded  as  a  feme  sole  in  respect  of 
the  fee  simple,  unless  it  clearly  appeared  from  the  instrument 
itself  that  the  fee  simple,  and  not  the  mere  life  estate,  was  limited 
to  the  separate  use  (b). 

[The  mere  renunciation  by  an  intended  husband  of  his  marital 
rights  in  his  wife's  realty  is  not  sufficient  to  clothe  her  with  a 
testamentary  power,  or  to  constitute  a  valid  declaration  of  triist 
of  the  fee  (c). 

Under  the  Act  of  1882  (d),  the  whole  interest  in  real  estate 
given  to  a  married  woman  belongs  to  her  as  her  separate  estate, 
and  can  be  disposed  of  by  her  accordingly  (e). 

53.  If  a  married  woman  be  equitable  tenant  in  tail  in  pos-  [Feme  covert  can 
session  of  real  estate,  which  is  settled  to  her  separate  use,  she  ^^[g^"-,®'^'^"^*  ^ 
can,  under  the  provisions  of  the  Fines  and  Eecoveries  Act,  1833, 

bar  the  entail,  with  the  concurrence  of  her  husband  (/),  and  the 
husband's  power  of  concurring  will  not  be  affected  by  his 
bankruptcy  (ff) ;  and  in  cases  falling  within  the  Married 
Women's  Property  Act,  1882,  the  concurrence  of  the  husband  is 
unnecessary  (h).] 

54.  If  a  legal  estate  be  limited  to  a  married  woman  for  her  Feme  covert  as 
life  for  her  sole  and  separate  use,  without  the  interposition  of  a  P''"*®'^*"''- 
trustee,  with  remainder  in  tail,  the  wife  is  the  sole  protector  of 

the  settlement,  and  the  husband's  consent  in  barring  the  entail 
is  not  necessary  (i) ;  [and  by  the  Married  Women's  Property 
Act  (J),  1907,  sect.  3,  it  is  enacted  that  when  a  married  woman, 
if  single,  would  be  protector  of  a  settlement  in  respect  of  a  prior 

(a)  Admnsv.  Gamble,  11  Ir.  Ch.  Eep.  referred  to;  and  see  the  observations 

269  ;  12  Ir.  Ch.  Rep.  102  ;  Bestall  v.  of  L.  J.  Turner  in  Field  v.  Moore,  7 

Embury,  13  Ir.  Ch.  Rep.  549  ;  Hall  Be  G.  M.  &  G.  718,  719.] 
V.   Waterhouse,  6  N.  R.  20 ;  Atchison  [(d)  45  &  46  Vict.  o.  75.] 

V.  Lemann,  23  L.  T.  302  ;  Pride  v.  [(e)  As  to  the  cases  to  which  the 

Bubb,  7  L.  R.  Oh.  App.  64  ;   [Cooper  Act  applies,  see  ante,  pp.  965,  et  seq.] 
■  V.  Macdonald,  7  Ch.  D.  (C.A.)  288 ;]  Be  [(/)  3  &  4  Will.  4.  c.  74,  ss.  15,  40.] 

Smallman,  8  I.  R.  Eq.  249 ;  Taylor  v.  [(g)  Cooper  v.  Macdotiald,  7  Ch.  D. 

Meads,  5  N.  R.  348  ;  &  C,  4  De  G.  J.  (C.A.)  288.] 

&  S.  597  ;  [Bates  v.  Kesterton,  (1896)  [(/i)  See  Be  Drummond  and  Davie's 

1  Ch.  159].     See  Haymes  v.  Cooper,  33  Contract,  (1891)  1  Ch.  524,  where  it 

Beav.  431  ;  Bonser  v.  Bradshaw,  4  Giff.  was  held  that  the  concurrence  of  the 

260  ;    Wilson  v.  Bound,  4  Giff.  416  ;  husband  was  not  necessary  to  a  deed 

and  see  also  Allen  v.   Walker,  5  L.  R.  by  the  feme  (married  after  the  Act  of 

'  Ex.  187.  1882)  converting  a  base  fee  (created 

(6)  Troutbech  v.   Boughei/,  2  L.  R.  under  a  disentailing  assurance  exe- 

Eq.  534.  cuted  by  her  when  a  spinster)  into  a 

[(c)  Dye  V.  Dye,  13  Q.  B.  D.  (C.A.)  fee  simple  absolute.] 
147.   'Bntsee Ripponv. Dawding, Amh.  (i)  Kerr    v.    Brown,  Johns.    138; 

565,  in  which  case,  however,  the  7th  [and  see  45  &  46  Vict.  c.  75]. 
sectionof  the  Statute  of  Frauds  was  not  [{j)  7  Edw.  7.  c.  18.] 
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estate,  which  by  the  Act  of  1882  (a)  is  made  her  separate  property, 
then  she  alone  shall,  in  respect  of  that  estate,  be  the  protector. 
This  enactment  applies  to  disentailing  assurances  and  surrenders 
made  after  31st  December,  1882,  and  as  well  before  as  after  the 
Act  of  1907. 
[Exception  of  55.  A  very  important   exception  from  the  operation   of  the 

the  Deration  X  Married  "Women's  Property  Act,  1882,  is  contained  in  sect.  19, 
the  Married  which  controls  the  general  powers  of  disposition  conferred 
perty  Act,  1882.] by  the  previous  sections  by  providing  that  "nothing  in.  this 
Act  contained  shall  interfere  with  or  affect  (h)  any  settle- 
ment or  agreement  for  a  settlement,  made  or  to  be  made, 
whether  before  or  after  marriage,  respecting  the  property  of 
any  married  woman."  The  construction  of  this  enactment  is 
attended  with  great  difficulty ;  but  the  effect  of  it,  so  far  as 
can  be  gathered  from  the  decided  cases,  is  that  the  operation 
of  a  settlement  is  to  be  determined  just  as  it  would  have 
been  under  the  pre-existing  law,  so  that  no  one  who  under 
that  law  could  have  taken  any  interest  is  to  be  deprived 
thereof  (c).  The  true  construction  of  the  section,  so  far  as 
it  affects  property  of  the  married  woman  falling  within  the 
operation  of  sect.  5  (d)  has  been  said  by  Cotton,  L.J.,  to  be  that 
"  it  prevents  the  previous  enactment "  (i.e.  sect.  5)  "  from  inter- 
fering with  any  settlement  which  would  have  bound  the 
property  if  the  Act  had  not  passed "  (e) ;  and  this  is  equally 
applicable  to  property  of  the  feme  within  sect.  2  (/).  This 
construction  has  led  to  somewhat  remarkable  results.  Thus 
where  a  settlement  contained  a  covenant  for  settlement  of  after- 
acquired  property  belonging  to  the  wife,  such  covenant  though 
entered  into  hy  the  husband  only,  was  held  to  bind  all  her  property 
as  fully  as  it  would  if  the  Act  had  never  been  passed  (g),  and  she 
was  obliged  to, bring  into  settlement  property  to  which  she  would 
otherwise  have  been  entitled  as  her  separate  property  under 
the  provisions  of  the  Act.  So  an  agreement,  to  which  the 
future  husband  was  a  party,  for  settlement  on  marriage  of  an 
infant  feme's  legacy,  not  given  to  her  for  her  separate  use,  was 

Ua)  45  &  46  Vict.  c.  75.]  (C.A.)  78,  86.] 

[(6)  I.e.  "  invalidate  "  or  "render  in-  [(/)  Stevens  v.  Trevor-Garrick,  (1893) 

operative"  ;  Re  Lumley,  (1896)  2  Ch.  2  Ch.  307.] 

(C.A.)  690,^erLindley,L.J.,  referring  [(g)  Be  fVhitaker,  34  Ch.  D.  (C.A.) 

to  Be  Armstrong,  21  Q.  B.  D.  (C.A.)  227  ;  Hancock  v.  Hancock,  38  Ch.  D. 

264.]  (C.A.)  78 ;  Stevens  v.  Trevor-Garrick, 

[(c)  Be  Onshw,  39  Ch.  D.  622,  625,  (1893)  2  Ch.  307  ;  and  see  Be  Stonor's 

per  Stirling,  J.]  Trusts,  24  Ch.  D.   195 ;   Be  Skelton, 


(d)  See  ante,  p.  965.]  7  Times  L.  R.  638.] 

(c)  Hancock  v.  Hancock,  38  Ch.  D. 
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by  virtue  of  the  marital  right  of  the  husband,  binding  on  the 
fund,  and  incapable  of  repudiation  by  her  (a). 

Now  by  the  Married  Women's  Property  Act,  1907  (&),  it  is  [Married 
enacted,  that  notwithstanding  section  19  of  the  Act  of  1882,  a  ^.^  j^^^^  1907.] 
settlement  or  agreement  for  a  settlement  made  after  1st  January, 
1908,  by  the  husband,  or  intended  husband,  before  or  after  marriage, 
respecting  the  property  of  the  wife,  shall  not  be  valid  unless 
executed  by  her,  if  she  is  of  age,  or  confirmed  by  her,  after 
twenty-one.  If  she  dies  an  infant,  any  covenant  or  disposition 
by  her  husband  in  the  settlement  or  agreement  shall  bind  or 
pass  any  interest  in  any  property  of  hers  to  which  he  may 
become  entitled  on  her  death,  and  which  he  could  have  bound 
or  disposed  of  if  the  Act  had  not  been  passed. 

When  it  has   once   been   ascertained  that  a  married  woman  [interference 

takes  an  interest  under   a   settlement,   the    incidents    annexed  ^ff^^*™S 

'  settlement.  ] 

by  the  Act  of  1882  to  the  property  of  married  women  attach  to 
the  interest  so  taken  by  her,  and  on  her  becoming  discovert,  and 
then  marrying  again,  she  will  hold  such  interest  as  her  separate 
property  in  accordance  with  the  Act  (c) ;  and  an  alienation, 
whether  voluntary  or  involuntary,  by  the  married  woman  is  not 
an  interference  with  or  an  act  affecting  the  settlement,  even 
though  such  an  alienation  would  not  have  been  practicable 
before  the  Act.  Thus,  where  the  feme  carried  on  a  trade  sepa- 
rately from  her  husband  and  became  bankrupt,  her  separate  life 
interest  under  a  settlement  passed  to  her  trustee  in  bankruptcy 
under  sect.  1,  sub-sect.  5  of  the  Act  (d).] 

56.  It  still  remains  to  treat  of  restraint  of  anticipation.  Clause  restrain- 

The  clause  against  the  feme's  anticipation  is  of  comparatively  ^"^  a^tioipa  ion. 
modern  growth.  In  JETulme  v.  Tenant  (e)  it  was  held  that  a 
limitation  to  the  separate  use  simply  did  not  prevent  the  feme 
from  aliening.  In  Pybus  v.  Smith  (/)  great  pains  had  been 
taken  in  framing  the  separate  use,  and  the  income  was  made 
payable  as  the  feme  should  by  writing  under  her  proper  hand 
from  time  to  time  appoint,  but  it  was  again  decided  that  the 
feme  could  even  then  dispose  of  her  interest.  After  this 
Lord  Thurlow  happened  to    be    nominated   a  trustee   of   Miss 

[{a)  Buckland  v.   BucMand,  (1900)  [(c)  Ee    Onslow,   39   Ch.    D.    622, 

2  Ch.  534.]  625.] 

[(6)    7    Edw.    7.    c.    18,    sect.    2.  [{d)BeArmstrong,nQ.'B.'D.{C.A.) 

Nothing   in    the    section    is    to   in-  264  ;  and  see  Be  Lumley,  (1896)  2  Ch. 

validate  any  settlement  or  agreement  (C.A.)  690.] 

for  a    settlement    made   under    the  (e)  1  B.  C.  C.  16. 

Infants  Settlement  Act,  1855  (18  &  (/)  3  B.  C.  C.  340. 
19  Vict.  c.  43),  see  ante  p.  25.] 
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Watson's  settlement,  and  he  directed  the  insertion  of  the 
words  "aiid  7iot  hy  anticipation"  (a),  from  which  time  this 
has  been  the  usual  formulary,  and  the  effect  of  it  for  the 
purpose  of  excluding  the  power  of  disposition  has  never  been 
questioned. 
No  particular  57.  But  although  these    words   are    now   almost    universally 

quired  to  restrain  employed  they  are  not  absolutely  indispensable,  for  if  the  inten- 
anticipation.  tJQE  to  restrain  anticipation  can  be  clearly  collected  from  the 
whole  instrument,  it  is  sufficient  (6) ;  as  if  there  be  a  direction 
to  pay  the  income  to  such  persons  as  the  feme  shall  after  it  has 
become  due  appoint  (c),  or  for  her  sole  separate  and  inalienahle 
use  {d) ;  [or  her  receipt  to  the  trustees  is  to  be  given  after  the 
rents  shall  become  due  from  time  to  time  (e).]  But  if  the  limita- 
tion be  merely  to  the  sole  and  separate  use,  or  to  pay /rom  time 
to  tim^  upon  her  receipt  under  her  own  proper  hand  (/),  or  if 
the  trust  be  to  pay  her  upon  her  personal  appearance  (g),  the 
feme  is  left  at  liberty  to  part  with  her  interest,  for  such 
expressions  are,  as  Lord  Eldon  observed,  "  only  an  unfolding  of  all 
that  is  implied  in  the  gift  to  the  separate  use"  (h).  Where  a 
testator  directs  a  daughter's  share  of  his  estate  to  be  "so  settled 
that  she  may  enjoy  the  income  during  her  life  for  her  separate 
use,"  the  trust  is  executory,  and  the  Court  will  insert  a  clause 
against  anticipation  (i) ;  and  if  upon  marriage  a  fund  be  articled 
to  be  vested  in  the  wife  and  a  co-trustee  in  trust  for  herself,  but 
not  to  be  disposed  of  without  the  consent  of  both  parties,  the  wife 
cannot  anticipate  without  the  consent  of  the  co-trustee  (j). 

[Since  the  Act  of   1882  a  restraint  on  anticipation  may  be 

(a)  See  Jackson  v.  Hobhouse,  2  Mer.  565  ;  Clarke  v.  Pistor,  cited  lb.  568  ; 
487  ;  Parkes  v.  White,  11  Ves.  221.  Broiim  v.  Like,  14  Ves.  302  ;  Acton  v. 

(b)  Be  Boss's  Trust,  1  Sim.  N.S.  199  ;  White,  1  S.  &  S.  429 ;  Witts  v.  Dawkins, 
Doolan  v.  Blake,  3  Ir.  Ch.  Rep.  340;  12  Ves.  501  ;  Wagstaff  v.  Smith,  9 
and  cases  cited  lb.  ;  [and  see  Be  Ves.  520 ;  Sturgis  v.  Gorp,  13  Ves.  190  ; 
Lvmley,  (1896)  2  Ch.  (C.A.)  690,  where  and  see  Scott  v.  Davis,  4  M.  &  Or. 
it  was  held  that  the  fact  that  the  gift  87  ;  Hovey  v.  Blakeman,  cited  9  Ves. 
to  the  married  woman  was  "  without  524. 

impeachment  of  waste"  was  not  in-  (g)  Be  Boss's   Trust,   1    Sim.   N.S. 

consistent  with  the   existence  of    a  196. 

restraint  on  anticipation.]  (h)  Parkes  v.  Wliite,  11  Ves.  222. 

(c)  Field  V.  Evans,  15  Sim.  375;  (i)  BeDunnill'sTrusts,&l.'&.'K^.Z'2'i. 
Baker  v.  Bradley,  7  De  G.  M.  &  G.  0')  Hastie  v.  Hastie,  2  Ch.  D.  (C.A.) 
597 ;  Estate  of  H.  H.  Molyneux,  6  I.  R.  304.  [The  existence  of  the  restraint 
Eq.  411.  is  not  sufficient  to  exclude  the  life 

{d)  D'Oechsner   v.    Scott,   24   Beav.  interestfromconsiderationinreference 

239;    Spring  v.  Pride,  10  Jur.  N.S.  to  the  tight  to  s\i&  in  formd  pauperis ; 

876  ;  S.  a,  4  De  G.  J.  &  S.  395.  Be  Atkin's  Trusts,  (1909)  1  Ch.  471, 

[(e)  Be  Smith;   Gliapman  v.   Wood,  where  the /eme  had  an  income  of  ;£52 

51  L.  T.  N.S.  501.]  a  year  subject  to  restraint.] 

(/)  Ellis  V.  Atkinson,  3  B.   C.   C. 
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attached  to  the  property  of  a  married  woman  although  the  words 
"  separate  use,"  or  their  equivalent,  are  not  used,  an  omission  which 
would  have  been  fatal  before  the  Act  (a). 

58.  Although  the  efficacy  of  the  restraint  was  not  questioned,  [Restraint  on 
doubts  were  entertained  as  to  the  point  of  time  at  which  it  ceased  ^yhen  ceasdng  to 
to  attach  to  the  income,  and  in  one  case  it  was  held  by  the  Court  attach.] 

of  Appeal  that  the  restraint  continued  until  the  income  came  into 
the  hands  of  the  feme  (b),  but  it  has  now  been  decided  by  the 
House  of  Lords  that  the  restraint  ceases  to  attach  so  soon  as 
the  income  becomes  due,  and  payable  to  the/«me  (c).  Accordingly, 
a  judgment  recovered  against  a  married  woman  may  be  enforced 
against  arrears  of  income  due  to  her  at  the  date  of  the  judgment  (d), 
but  not  as  to  arrears  which  have  accrued  due  subsequently,  and 
were  therefore  subject  to  the  restraint  when  the  judgment  was 
given  (e).] 

59.  A  widow  may,  after  her  husband's  death  (/),  and  a  feme  Effect  before 
sole  may,  before  marriage  (g),  dispose  absolutely  of  a  gift  limited  Sause^fgalnst' 
to  her  separate  use,  though  coupled  with  words  purporting  to  antioipation. 
restrain  her  power  of  anticipation ;    and  the  principle  is  briefly 

this — that  wherever  a  person  possessing  an  interest,  however 
remote  a  possibility,  is  sui  juris,  that  person  cannot  be  prevented 
by  any  intention  of  the  don^r  from  exercising  the  ordinary 
rights  of  proprietorship.  The  fund  may  be  limited  "in  trust 
for  the  separate  use  of  the  feme,"  or,  "  in  trust  for  her,  and  in 
the  event  of  her  marriage,  for  her  separate  use,"  or  "  in  trust  for 
her  separate  use  in  the  event  of  her  marriage,"  without  the  gift 
of  any  estate  independently  of  that  contingency;  but  in  all 
these  cases  the  interest,  whether  vested  or  contingent,  is  in  favour 
of  one  who  is  now  sui  juris,  and  who  therefore  cannot  be 
restrained  from  disposing  of  property  to  which  she  either  now 
is,  or  may  eventually  become  entitled. 

60.  It  was  formerly  held  by  Sir  L.  Shadwell,  that  while  the  The  clause 

against  antici- 
pation will 
[(a)  Be  Lwmley,  (1896)  2  Ch.  (O.A.)      98  ;  Re  Lumley,  (1896)  2  Ch.  (C.A.)  Operate  upon  the 
690,  referring  to  Stogdon  v.  Lee,  (1891)      690  ;  65  L.  J.  Ch.  837.]  marriage. 

1  Q.  B.  (C.A.)  661  ;  and  see  Re  (/)  Jones  v.  Salter,  2  R.  &  M. 
Lavender's  PoUcy,  (1898)  1 1.  R.  (C.A.)      208. 

175.]  (g)  Woodmeston  v.   Walker,  2  R.  & 

[(b)  Hood-Barrs  v.  Oathcart,  (1894)  M.  197  ;  Brovm  v.  Pocock,  lb.  210 ; 

2  Q.  B.  (C.A.)  559.]  S.  C,  2  M.  &  K.  189  ;  afld  see  Massey 
[(c)  Hood-Barrs   v.    Heriot,  (1896)  v.  Parker,  2  M.  &  K.   174.     [In  Re 

A.  0.  174.]  Wood,  61  L.  T.  N.S.  197,  a  covenant 

[(d)  Hood-Barrs  v.  Heriot,  uU  sup."]  for  the   settlement  of    reversionary 

(e)    Whiteley   v.   Edwards,   (1896)  property  entered  into  by  a  feme  sole 

2  Q.  B.  (C.A.)  48  ;  approved,  Bolitho  was  held  to  remove  the  restraint  on 

<fc  Co.  Y,  Oridley,  (1905)  A.  C.  (H.L.)  anticipation.] 

3  s 
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Brown  v.  Bam- 
ford. 


[Release  of 
power  of  ap- 
pointment. ] 


[Gift  over  on 
anticipating 
income.] 


separate  use  took  effect  upon  marriage  (a),  a  general  clause 
against  anticipation  not  made  with  reference  to  the  marriage 
was  nugatory  (b).  Lord  Langdale,  with  more  consistency,  held 
that  in  the  absence  of  alienation  during  discoverture,  both  the 
separate  use  and  also  the  clause  againM  anticipation  came  into 
operation  upon  marriage  (c).  And  it  was  so  finally  decided  by 
Lord  Cottenham  on  appeal  {d). 

61.  It  was  also  held  in  a  case  («)  before  Sir  L.  Shadwell, 
that  if  a  fund  were  vested  in  trustees  upon  trust  to  pay  the  pro- 
ceeds to  such  persons  and  for  such  purposes  as  a  feme  covert 
should,  when  and  as  they  became  due,  appoint,  but  so  as  not  to 
charge  or  anticipate  the  same,  and  in  default  of  appointment  to 
pay  the  same  into  the  hands  of  the  feme  for  her  separate  use 
(without  the  addition  of  any  words  to  restrain  her  power  of 
anticipation),  if  the  feme  covert  assigned  the  life  estate  limited  to 
her  in  default  of  appointment,  it  destroyed  the  power,  and  the 
restriction  upon  the  anticipation  annexed  to  it  was  nugatory. 
Such  a  doctrine  would  have  led  to  great  inconvenience,  as  the 
precedents  of  the  most  approved  conveyancers  were  known  to 
have  been  frequently  expressed  in  that  form,  and  the  decision, 
after  failing  to  secure  the  assent  of  other  judges  (/),  was  ulti- 
mately reversed  on  appeal  {g).  The  substantial  intention  was 
taken  to  be,  that  the  payment  into  her  hands,  as  well  as  the 
power  to  appoint,  was  not  to  operate  until  the  annual  proceeds 
had  become  actually  due. 

[62.  Where  property  was  held  in  trust  for  a  married  woman  for 
life  for  her  separate  use,  without  power  of  anticipation,  and  after 
her  death  for  such  persons  as  she  should  by  will  appoint,  it  was 
held  by  the  Court  of  Appeal  in  Ireland,  reversing  the  decision 
of  the  judge  of  first  instance,  that  she  could,  while  under  cover- 
ture, extinguish  the  power  Qi) ;  and  so  under  section  52  of  the 
Conveyancing  and  Law  of  Property  Act,  1881  {i),  where  the 
power  was  to  appoint  amongst  her  children  {j). 

63.  "Where  by  a  will  a  life  interest  was  given  to  a  married  woman 


(o)  Davies  v.  Thornycroft,  6  Sim.  420. 
(6)  Brown  v.  Pococh,  5  Sim.  663 ; 
Johnson  v.  Freeth,  6  Sim.  423  n. 

(c)  Twllett  V.  Armstrong,  1  Beav.  1. 

(d)  S.  G.,  4  M.  &  Or.  390 ;  and  see 
Sanger  v.  Sanger,  11  L.  R.  Eq.  470. 

(e)  Brown  v.  Bamford,  11  Sim.  127. 
(/)   Moore  v.  Moore,    1    Coll.    54 ; 

Harrop  v.  Howard,  3  Hare,  624  ;  Har- 
nett V.  Macdougall,  8  Beav.  187. 
(51)  1  Ph.  620.     The  case  of  Medley 


V.  Horton,  14  Sim.  222,  was  decided 
before  the  decision  of  the  Vioe-Chan- 
cellor  in  Brown  v.  Bamford  had  been 
overruled,  and  cannot  be  considered 
as  law. 

[{h)  Heath  v.  Wiehham,  5  L.  R.  Ir. 
285  ;  3  L.  R.  Ir.  376.] 

(i)  44  &  45  Vict,  c.  41.] 

(j)  Re  Gliisholm's  Settlement,  (1901) 
2  Ch.  82.] 
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with  a  restraint  on  anticipation,  and  a  gift  over  on  her  decease 
or  on  her  anticipating  the  income,  and  she  afterwards  executed 
an  assignment  by  way  of  mortgage,  it  was  held  that  the  assign- 
ment being  wholly  inoperative,  no  forfeiture  had  taken  place, 
and  that  the  word  "  anticipating  "  could  not  be  read  as  equivalent 
to  attempting  to  anticipate  (a).] 

64.  Where  there  is  an  absolute  gift  of  bank  annuities — i.e.  of  a  Absolute  gift 
perpetual  annuity  redeemable  by  the  State,  to  a  married  woman  reatr^nt  of 
followed  by  a  restraint  against  anticipation,  she  cannot  aliene  anticipation, 
during  coverture  (I) ;  and  generally,  where  property  is  given 
absolutely  to  a  married  woman,  but  clogged  with  a  clause  re- 
straining anticipation,  [and  an  intention  is  shown  by  the  instru- 
ment giving  the  property  that  the  income  only  is  to  be  paid  to 
her,]  she  cannot  aliene  either  income  or  corpus  during  the 
coverture  (c).  [But  where  a  testatrix  gave  the  proceeds  of  a 
mixed  fund  of  realty  and  personalty  to  trustees  upon  trust 
to  invest  the  residue  after  payment  of  debts,  funeral  and 
testamentary  expenses,  and  legacies,  in  specified  securities,  and  to 
pay  the  income  to  A.  for  life,  and  after  her  death  (which  occurred 
in  the  testatrix's  lifetime)  to  divide  and  pay  the  said  residue 
between  B.  and  C,  one  of  whom  was  a  married  woman,  and 
there  was  a  declaration  that  every  gift  to  a  married  woman  was 
to  be  for  her  separate  use  without  power  of  anticipation,  V.  C. 
Bacon  drew  a  distinction  between  a  gift  of  a  sum  of  money  and 
of  a  fund  producing  income,  and  held  that  in  that  case  the  gift 
was  equivalent  to  a  gift  of  a  sum  of  money,  and  that  the  re- 
straint against  anticipation  would  not  prevent  the  married 
woman  from  receiving  her  share  of  the  residue  {d). 

But  this  distinction  has  been  disapproved  of,  and  cannot  be 
supported  upon  principle ;  and  the  true  test,  as  to  whether  a 
clause  against  anticipation  is  effectual  to  prevent  a  married 
woman  from  requiring  the  payment  or  transfer  of  property  given 
absolutely  to  her  subject  to  such  a   restraint,   is  whether   upon 

[{a)  Be  Wormald,  43  Ch.  D.  630.  409  ;  {Re  Bown,  27  Ch.  D.  (C.A.)  411  ; 

The  Court  in  ordering  payment  of  Be  Currey,  32  Ch.  D.  361]. 
dividends  to  a  woman  so  restrained  (c)  Be  Ellis'  Trusts,  17  L.  R.  Eq. 

from  anticipation,  added  a  direction  412  ;  [Be  Benton,  19  Ch.  D.  277  ;  Be 

that  they  were  not  to  be  paid  to  any  Sarel,  4  N.  R.  321  ;  Be  Clarke's  Trusts, 

attorney  "  except  upon  an  affidavit  or  21  Ch.  D.  748  ;    Be  Bourn,  ubi  sup. ; 

statutory  declaration  by  such  attorney  Be  Grey's  Settlements,  34  Ch.  D.  85  ; 

that  he  receives  them  on  her  behalf,  34  Ch.  D.  (C.A.)  712]. 
and  for  her  use,  and  not  for  any  other  [(d)  Be  Croughton'e  Trusts,  8  Ch.  D. 

person  to  whom  she  has  assigned  or  460 ;  Be  Clarice's  Trusts,  21  Ch.  D.  748 ; 

purported  to  assign  them  "  ;  Stewart  v.  Be  Taber,  51  L.  J.  N.S.  Ch.  721  ;  Be 

Fletcher,  38  Ch.  D.  627.]  Coowbes,  W.  N,  1883,  p.  169.] 

(6)  Be  Ellis'  Trusts,  17  L,  E.  Eq. 
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[Where  interest 
reversionary.] 


[Enlarging 
equitable  entail 
into  an  equitable 
fee.] 


[Enlarging  long 
term  into  a  fee.  ] 


the  construction  of  the  whole  document  the  intention  is  or  is 
not  shown  that  the  trustees  should  retain  the  property  and  pay 
the  income  to  the  married  woman  (a).  And  the  mere  circum- 
stance that  the  property  given  absolutely  to  the  married  woman 
is  subject  to  a  particular  estate,  is  not  a  sufficient  ground  for 
confining  the  restraint  to  the  continuance  of  that  estate  (6).  But 
if  the  interest  of  the  married  woman  is  reversionary,  a  clause 
against  anticipation  will  in  general  be  an  effectual  restraint  on  her 
power  of  assigning  it  by  way  of  anticipation  so  long  as  it  is  re- 
versionary (c),  but  will  cease  to  operate  when  the  time  for  pay- 
ment arrives  (d). 

65.  A  married  woman  cannot,  by  a  deed  acknowledged  under 
the  Fines  and  Eecoveries  Act,  1833,  dispose  of  an  interest  in  land 
as  to  which  her  anticipation  is  restrained  («).  But  where  an  equit- 
able estate  tail  was  limited  to  a  married  woman  for  her  separate 
use,  and  it  was  also  provided  that  the  rents  and  profits  were  to 
be  paid  to  her  without  power  of  alienation  or  anticipation,  it 
was  held  that  this  did  not  prevent  her  from  barring  the  entail 
and  limiting  the  equitable  fee  to  herself.  For  that  was  not  an 
alienation  so  as  to  deprive  herself  of  anything ;  it  was  not, 
strictly  speaking,  an  alienation  at  all,  except  in  a  very  wide 
sense  of  the  term.  It  was  what  was  always  called  an  enlarge- 
ment of  the  estate  (/). 

66.  So   a  married  woman  entitled    to  a    long  term   for  her 


[(a)  Be  Bown,  27  Oh.  D.  (C.A.)  411  ; 
Re  Spencer,  30  Ch.  D.  183  ;  Be  Gurrey, 
32  Ch.  D.  361  ;  Re  Grey's  Settlements, 
34  Ch.  D.  (C.A.)  85,  712 ;  BeHutchings 
to  Burt,  58  L.  T.  N.S.  6  ;  Be  Tippett 
and  Newbould,  37  Ch.  D.  (C.A.)  444 ;  Be 
Fearon,  "W.  N.  (1896)  p.  175 ;  45  W.  E. 
232;  a,iid  see  Be  Wood;  Woodv.  Hooper, 
61  L.  T.  N.S.  197,  where  the  restraint 
was  removed  by  the  covenant  of  the 
feme  while  sole  to  settle,  though  her 
interest  was  then  in  reversion  ;  and 
see  Bussell  v.  Lawder,  (1904)  1  I.  R. 
328.] 

Ub)  Be  Tippett  and  Newhould,  37 
Ch.  D.  (C.A.)  444.] 

[(c)  Be  Bown,  ubi  sup. ;  Re  Holmes, 
67  L.  T.  N.S.  335.] 

[(d)  Re  Banhes,  (1902)  2  Ch.  333, 
where  it  was  held  that  a  covenant  by 
the  feme  for  the  settlement  of  after 
acquired  property,  entered  into  before 
the  death  of  the  testator,  bound 
her  reversionary  interest  under  the 
will.] 

[(e)   Baggett   v.   Meux,  1   Ph.  627 ; 


Heath  v.  WiMiam,  3  L.  R.  Ir.  376. 
The  Irish  statute  4  &  5  Will.  4.  c. 
92,  s.  69,  contains  a  clause  which  is 
not  in  the  English  Act,  preventing 
alienation  by  a  married  woman  where 
the  settlement  contains  a  valid  re- 
striction against  anticipation.  But 
this  was  considered  by  Lord  Lynd- 
hurst,  L.O.,  in  Baggett  v.  Meua,  as 
an  expression  by  the  legislature 
of  what  was  meant  by  the  English 
Act.] 

[(/)  Gooper  v.  Macdonald,  7  Ch.  D. 
(C.A.)  288  ;  and  a  similar  conclusion 
was  arrived  at  in  the  case  of 
a  covenant  by  the  feme,  in  usual 
terms,  for  the  settlement  of  after 
acquired  property  ;  Hilbers  v.  Parkin- 
son, 25  Ch.  D.  200,  followed  in  Re 
Dunsany's  Settlement,  (1906)  1  Ch. 
(C.A.)  578  ;  and  in  Be  Pearse's  Settle- 
ment, (1909)  1  Ch.  304,  where  the  law 
of  Jersey  practically  rendered  it 
impossible  for  the  feme  to  perform 
the  covenant  strictly.] 
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separate  use  may,  if  the  case  falls  within  the  Conveyancing  and 
Law  of  Property  Act,  1881,  enlarge  the  term  into  a  fee  simple, 
notwithstanding  her  anticipation  may  be  restrained  (a). 

67.  The  clause  against  anticipation  cannot  be  got  over  even  [Restraint 
in  the  case  of  deliberate  fraud  by  the  feme  covert.     Thus,  where  p|tion  not 
a  feme  covert,  by  fraudulently  suppressing  the  restraint  on  an-  avoided  by 
ticipation,   obtained   an   advance   on    the   mortgage   of  property 
limited  to  her  separate  use,  it  was  held,  upon  an  application  by 

her,  that  the  property  was  protected  against  the  mortgage  by  the 
clause  restraining  her  anticipation  (&).] 

68.  Where  the  clause  against  anticipation  had  once  attached.  Court  could  not 
even  a  Court  of  Equity  [could  not,  until  a  recent  Act,  have]  dis-  ciause*agains*t 
charged  it,  though  alienation   [might  have   been]   for  the  feme  anticipation. 
covert's  own  advantage  (c).     An  estate  so  settled  may,  however, 

be  subject  to  paramount  equities,  as  for  raising  costs  of  suit,  [or 
for  antenuptial  debts  (^),]  which  may  enable  the  Court  to  direct 
a  sale  (e) ;  and  in  the  case  of  adultery  by  the  wife  may  be  dealt 
with  by  the  Divorce  Court  under  the  provisions  of  the  Matrimonial 
Causes  Act,  1859  (22  &  23  Vict.  c.  61),  sect.  5  (/);  and  as  a 
married  woman  whose  anticipation  is  restrained  may  still  employ 
a  solicitor  to  defend  her  right  to  the  separate  use,  the  solicitor  so 
employed  may  acquire  a  lien  on  the  separate  estate  for  his  costs 
thereby  incurred  {g). 

[In  a  recent  case  where  a  married  woman,  entitled  to  the 
income  of  a  trust  fund  for  her  life  with  a  restraint  upon  antici- 
pation, took  proceedings  for  the  execution  of  the  trust,  in  the 
course  of  which  an  application  by  her  was  dismissed  with  costs, 
Pearson,  J.,  gave  the  trustees  liberty  to  retain  their  costs  out  of 
the  plaintiffs  income,  and  said  "  that  the  restraint  on  anticipation 


[(o)  44  &  45  Vict.  c.  41,  ss.  2  (i),  65.]  (e)  Fleming  v.  Armstrong,  34  Beav. 

[(6)  Thomas  v.  Price,  46  L.  J.  N.S.  109.     [Where  a  feme  while  sole  niort- 

Ch.  761  ;  Stanley  v.  Stanley,  7  Ch.  D.  gaged  her  life  interest,  and  afterwards 

589 ;  lie  Glanvill,  31  Ch.  D.  (C.  A.)  532 ;  became  covert,  and  effected  a  second 

Cahill  V.  Cahill,  8  App.  Cas.  420,  427  ;  mortgage,  which  was  inoperative  to 

see  S.  C,  nom.  Cahill  v.  Martin,  5  L.  E.  the  extent  of  a  part  of  her  interest  as 

Ir.  227  ;  7  L.  R.  Ir.  361  ;  Lady  Bate-  to  which   she   was  restrained   from 

man  v.  Faber,  (1898)  1  Ch.  (C.A.)  144,  anticipation,   it  was    held   that  the 

161.]  securities  must  be  marshalled,  so  that 

(c)    Robinson    v.     Wheelwright,    21  the  interest  due  to  the  first  mortgagee 

Beav.  214  ;   6  De  G.  M.  &  G.  535  ;  should  be  paid  out  of  the  portion  of 

[Lady  Bateman  v.  Faber,  (1898)  1  Ch.  the  income  which  was  not  available 

(C.A.)  144,  150].  for  the  second  mortgagee  ;  Re  Loder's 

[(d)  London   and   Provincial  Bank  Trusts,  56  L.  J.  Ch.  230  ;  35  W.  E.  58.] 

v.    Bogle,   7    Ch.    D.    773  ;    Married  (/)  Pratt  v.   Jenner,  1  L.  E.  Ch. 

Women's  Property  Act,  1 882  (45  &  46  App.  493. 

Vict.  c.  75),  s.  19  ;  and  see  post,  pp.  {g)  Re  Keane,  12  L.  E.  Eq.  115. 
1022,  1026,  and  ante,  p.  985.] 
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was  intended  for  the  protection  of  a  married  woman  outside 
the  Court ;  it  was  not  intended  to  enable  her  to  do  a  wrong  in 
the  Court.  It  did  not  fetter  the  power  of  the  Court  in  any 
case  in  which  it  thought  that  she  was  not  entitled  to  that  pro- 
tection" (a).  But  this  is  inconsistent  with  principle  and  with 
the  earlier  authorities,  and  has  since  been  overruled  (6). 
^u^ii^y-  t"^^"  ^^'  ^°^'  ^^  *^®  Conveyancing  and  Law  of  Property  Act, 
u.  41.]  1881,  sect.  39,  "notwithstanding  that  a  married  woman  (c)  is 

restrained  from  anticipation,  the  Court  may,  if  it  thinks  fit,  where 
it  appears  to  the  Court  to  be  for  her  benefit,  by  judgment  or  order, 
with  her  consent,  bind  her  interest  in  any  property." 

Applications  under  this  section  may  be  made  by  summons 
as  provided  by  sect.  69,  sub-sect.  3  of  the  Act  (d),  but  this  provision 
is  not  obligatory  (e). 

The  power  of  the  Court  is  discretionary,  and  only  to  be  exer- 
cised where  a  strong  case  is  made  out  (/).  The  Court  must  be 
satisfied  that  it  will  be  for  the  permanent  benefit  of  the  wife  to 
accede  to  the  application  (g),  and  will  not  bind  her  interest  where 
the  object  is  to  benefit  the  husband  (h),  or  to  raise  money  to  pay 
debts  incurred  through  the  extravagance  of  her  or  of  her 
husband  (i),  or  to  benefit  herself  by  releasing  a  power  conferred 
on  her  to  appoint  amongst  her  children  (j ) ;  or  merely  to  increase 
her  income  by  changing  investments  from  Court  securities  into 
others  of  a  more  speculative  nature,  though  sanctioned  by  the 
settlement  (k) ;   but  where  a  married  woman,  who  was  entitled 

1(a)  Be  Andrews,  30  Ch.  D.  159  ;  c.  23.] 

Be  Jordan,  55  L.   J.  N.S.  Ch.  330  ;  [(e)   Re    Blundell,    (1901)    2    Ch. 

and  see  Be  Prynne,  W.  N.  1885,  p.  (C.A.)  221.] 

144]  [(/)  Re  Little,   40  Ch.   D.   (C.A.) 

[(6)  Be  Glcmvill,  31   Ch.  D.  (C.A.)  418.] 

532.]  Kg)  Be  Fhod's  Trusts,  11  L.  R.  Ir. 

[(c)  The  powers  of  the  section  will  355  ;   Re  Jordan,  55  L.  J.  N.S.  Ch. 

not  apply  to  the  case  of  a  divorced  330  ;    Re  Gurrey  (No.  2),   56   L.   J. 

woman  ;  Thomson  v.  Thomson,  (1896)  N.S.  Ch.  389  ;  Be  Segrave's  Trusts,  17 

P.  (C.A.)  263.]  L.  B.  Ir.  373  ;  Be  Millar,  25  L.  R.  Ir. 

[(d)  Be  Lillwall's  Settlement  Trusts,  107  ;  Be  Tennant's  Estate,  25  L.  R.  Ir. 

30  W.   R.  243  ;   Latliam  v.  Latham,  522  ;  Be  Pollard's  Settlement,  (1896)  2 

W.  N.  1889,  p.  171.     An  order  under  Ch.  (C.A.)  552  ;  Re  Blundell,  sup.] 

the  section  enabling  a  married  woman  [(h)  Tamplin  v.  Miller,  30  W.   R. 

to  mortgage  her  life  interest  was  made  422  ;  Re  S.'s  Settlement,  W.  N.  (1893) 

without  requiring  the  trustees  to  be  p.  127.] 

served  ;   Be  Little's  Will,  36  Ch.   D.  [(i)  Be  Pollard's  Settlement,  (1896) 

(C.A.)   701,  q.v.  also  as   to   form   of  2  Ch.  (C.A.)  552  ;  affirming  Chitty,  J., 

order.     By   52   &  53  Vict.  i;.   47,  s.  (1896)  1  Ch.  901.] 

10,  as  regards  land  and  estates  in  the  [(J)  Be  Little,  40  Ch.  D.  (C.A.)  418, 

covin ty  palatine  of  Durham,  the  Pala-  following  Gunynghame  v.  Thurlmv,  1 

tine  Court  of  that  county  may  exercise  Russ.  &  My.  436  ;   and  see  Re  Rad- 

the  power  conferred  by  the  Act ;  and  cliffe,  39  W.  R.  457.] 

as  to  the  jurisdiction  of  the  Lancaster  [(/c)  Re  Blundell,  (1901)  2  Ch.  (C.A.) 

Palatine  '  Court,   see   53  &   54  Vict.  221.] 
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to  the  income  of  a  fund  for  her  life  for  her  separate  use  without 
power  of  anticipation,  with  remainder  in  the  events  which 
happened  for  her  appointees  by  will,  and  in  default  of  appointment 
for  herself  absolutely,  had  contracted  debts  and  was  being  harassed 
by  her  creditors,  the  Court  made  an  order  binding  the  property  (a). 
So  in  a  case  where  the  wife,  who  was  entitled  to  a  considerable 
income,  was  living  with  her  husband  who  had  been  adjudged 
bankrupt,  was  being  harassed  by  his  creditors  to  whom  she 
had  given  acceptances,  and  was  suffering  in  health  from  pecuniary 
embarrassment,  the  Court  made  an  order  relieving  part  of  the 
income  from  the  restraint  (&).  And  where  two  married  women 
were  tenants  in  common,  and  by  reason  of  their  being  restrained 
from  anticipation  there  was  a  difficulty  in  granting  leases,  the 
Court  made  an  order  (c).  The  restraint  has  also  been  removed 
for  the  purpose  of  enabling  the  retention  of  an  unauthorised 
but  beneficial  investment  (d),  the  carrying  on  of  a  trade  by 
trustees  for  the  benefit  of  a  married  woman  separated  from  her 
husband  (e),  of  paying  premiums  on  policies  on  the  life  of  the 
husband  who  was  just  able  to  support  his  family  out  of  his 
practice  as  a  medical  man  (/),  and  of  preserving  from  eviction 
an  estate  to  which  the  feme  was  entitled  in  reversion  for  life  (g). 
The  Court  has  no  power  simply  to  remove  the  restraint ;  it  can 
only  bind  the  married  woman's  interest  in  spite  of  the  restraint, 
when  a  disposition  is  made  of  the  property  which  the  Court 
considers  to  be  for  her  benefit  (h). 

Where  the  money  is  raised  to  pay  off  the  husband's  debts,  the 
fact  that  the  order  does  not  indicate  that  he  is  liable  to  indemnify 
his  wife  cannot  be  taken  as  negativing  the  existence  of  such  a 
liability  (i). 

Where  the  Court  is  satisfied  by  the  evidence  of  the  consent  of 
the  married  woman,  it  will  not  require  her  separate  examina- 
tion (/).] 

70.  The    restraint    against   alienation    may   also    be   void  for  Restraint  on 

anticipation  void 

[(a)  Hodges  v.   Hodges,  20   Cli.  D.  [(g)  Re  Segrave's  Trusts,  17   L.  R  ^°''  P^i^Petiuty. 

749  ;    Sedgmck  v.   Thomas,  48  L.  T.  Ir.  373,  q.v.  generally  as  to  the  cir- 

N.S.  100.]  cumstances  under  which   the  Court 

[(6)  Be  C.'s  Settlement,  56  L.  J.  N.S.  -will  discharge  the  restraint.] 

Ch.  556.]  [(/i)  Per  Cotton,  L.J.,  Be  Warren's 

[(c)  Be  Ourrey  (No.  2),  56  L.  J.  N.S.  Settlement,  52  L.  J.  N.S.  Ch.  928  ;  49 

Ch.  389.]  L.  T.  N.S.  696.] 

[(d)  Be  Wright,  15  L.  K.  Ir.  331.]  [(i)  Paget  v.   Paget,  (1898)   1    Ch. 

[(e)  Be    Thompson,    W.    N.     1884,  47  ;  lb.  (C.A.)  470.] 

p.  28.]  [(j)  Hodges  v.  Hodges,  20  Ch.   D. 

[(/)  Be  Milner's  Settlement,  (1891)  3  749  ;  but  see  Musgrave  v.  Sandeman, 

Ch.  547.]  48  L.  T.  N.S.  215.] 
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perpetuity,  as  if  a  fund  be  settled  on  A.'s  marriage  upon  himself  for 
life,  with  a  power  to  A.  to  appoint  to  his  issue,  A.  cannot  appoint 
to  his  daughters  as  the  issue  of  the  marriage  for  their  sole  and 
separate  use  without  power  of  anticipation,  for  this  would  pre- 
vent alienation  for  more  than  a  life  in  being,  and  twenty-one 
years,  which  the  law  does  not  allow  (a). 

[Where,  in  a  post-nuptial  settlement,  the  trusts  were,  after  the 
death  of  the  husband  and  wife  and  in  default  of  appointment, 
for  sons  at  twenty-one  and  daughters  at  twenty-one  or  marriage, 
but  the  daughter's  shares  were  for  their  separate  use  without 
power  of  anticipation,  it  was  held  that  as  to  the  daughters  in 
esse  at  the  time  of  the  settlement  the  restraint  against  anticipa- 
tion was  valid  (h) ;  and  where  a  general  clause  in  a  will  purported 
to  impose  a  restraint  on  anticipation  on  all  the  shares  of  daughters 
of  the  testator's  children,  the  clause  was  held  good  as  to  members 
of  the  class  born  in  the  testator's  lifetime,  but  bad  as  to  those 
subsequently  born  (c).  In  one  case  a  restraint  on  anticipation 
attached  to  the  interests  of  the  children  of  a  woman  who,  at  the 
date  of  the  will  creating  the  interest,  was  past  child-bearing, 
was  held  valid  {d),  but  this  decision  has  been  questioned  on  the 
ground  that  evidence  that  a  person  is  past  child-bearing  is  not 
admissible  for  the  purpose  of  depriving  another  person  of  a 
prospective  benefit  (e),  by  giving  validity  to  a  gift  which  would 
otherwise  be  void  for  remoteness  (/). 
[Election  where  71.  Opinions  have  differed  as  to  whether  a  feme  covert  can  be 
to'Xe  restraint.]  P^t  to  her  election  to  give  up,  or  make  compensation  out  of 
property  as  to  which  her  anticipation  is  restrained,  and  the 
authorities  on  the  point  were  for  some  time  about  evenly 
balanced   {g),   but  it  has   now   been  decided  by  the   Court  of 

(a)  See  Armitage  v.  Goates,  35  Beav.  543,  following  Herbert  v.  Webster,  mp., 

1,  and  the  cases  there  cited  ;  and  Ee  and  not  following  2Je  Michael's  Trusts, 

Teague's  Settlement,  10  L.  R.  Eq.  564 ;  sup.,  and  Be  Eidley,  s%(,p. ;   and  see 

Be  Gunynghame's  Settlement,  11  L.  R.  Be  Game,  (1907)  1  Ch.  276,  following 

Eq.  324  ;  Be  Michael's  Trusts,  46  L.  J.  Be  Femeley's  Triists,  sup.,  not  foUow- 

N.S.  Ch.  651  ;   Be  Bidley,  11  Ch.  D.  ing    Be   Bidley,  sup.,  and   applying 

645,  in  which  case  Sir  G.  Jessel,  M.R.,  Be  Bussell,  (1895)  2  Ch.  698,  vide  sup. 

foUowedthepreviousdecisionSjthough  p.  110.] 
he  at  the  same  time  expressed  his  Ud)  Cooper  v.  Laroche,  17  Ch.D.SGS.'^ 


disapproval  of  them  ;  [Be  Errington,  [(e)  Be  Hocking,  (1898)  2  Ch.  (C.A.) 

W.  N.  1887,  p.  23 ;  Herbert  v.  Webster,  567.] 

15Ch.D.  610,  in  which  case  V.C.Hall  [(/)  Be  Dawson,   39  Ch.    D.    155, 

expressed  dissatisfaction  with  his  own  following  Jee  v.  Audley,\  Cox,  324, 

decision  in  Be  Michael's  Trusts."]  and  Be  Sayer's  Trusts,  17  Ch.  D.  368  ; 

[(6)  Herbert  v.   Webster,  15  Ch.  D.  andseeiJeiOTTOM?i,(1895)2Ch.  (C.A.) 

610  ;  and  see  Wilson  v.  Wilson,  4  Jur.  348,  366.] 

N.S.  1076.]  [((/)  See  Willoughby  v.  Middleton,  2 

[(c)  Be  Femeley's  Trusts,  (1902)  1  Ch.  J.  &  H.  344  ;  Smith  v.  Lucas,  18  Ch.  D. 
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Appeal  that  she  cannot  be  called  upon  to  elect  (a).  The  testator 

by  imposing  the  restraint  on  anticipation  has  evinced  an  intention 

inconsistent  with  the  application  of  the  doctrine  of  election,  and 

this  intention  prevails  although  she  has  become  discovert  before 

the  time  for  election  arrives  (b).     And  no  admission  or  estoppel  [Admission  or 

can  avail  as  against  the  protection  afforded  by  the  restraint  (c).]      estoppel.] 

72.  It  has  been  held  that  a  clause  against  anticipation,  though  Settlement  of 
applicable  to  the  fund  when  raised,  does  not  prevent  a  feme  covert  ^'^''°^^^^- 
from  adjusting  the  amount  of  the  fund  with  the  trustees  (d). 

73.  Compensation  for  a  breach  of  trust  by  a  feme  covert  in  Breach  of  ttust. 
respect  of  settled  property  cannot  be  enforced,  even  against  a 

fund  limited  by  the  same  settlement  to  her  separate  use  without 
power  of  anticipation  («). 

74.  Interest  accrues  due  de  die  in  diem ;   but  if  the  interest,  interest  due  but 
though  due,  be  not  payable  under  the  contract  before  a  particular  °°*  payable. 
day,  which  has  not  arrived,  the  interest  so  accrued  is  not  re- 
garded in  the  light  of  arrears,  but  of  future  income,  and  there- 
fore the  feme  covert,  if  anticipation  be  restrained,  has  no  power 

over  it  (/). 

75.  The    clause    against    anticipation    does    not    prevent    the  Arrears  of 
operation  of  the  rule,  that  if  the  husband  be  allowed  to  receive  ""^°™*- 
the  wife's  income,   she   or   her  personal  representative   cannot 
recover  more  than  one  year's  income,  if  so  much  {g);    and  the 
contracts  or  other  engagements  of  the  wife,  which  would  a£fect 

631  ;  Robinson  v.   Wheelwright,  6  De  ment  of  accounts   which  had  been 

G.  M.  &  G.  535;  Cahill  v.  Cahill,  8  executedby  her;  M.S.  And  see  Derbj/- 

App.  Cas.  420,  427  ;  8.  0.,  nom.  Gahill  shire  v.  Home,  3  De  G.  M.  &  G.  113. 

V.  MaHin,  5  L.  R.  Ir.  227  ;  7  L.  R.  Ir.  (e)  Clive  v   Garew,  I  J.  &  H.  199  ; 

361  ;  Re  Wheatley,  27  Oh.  D.  606  ;  Re  Pemberton  v.   M'Gill,  8  W.  R.   290  ; 

Vardon's  Trusts,  28  Ch.  D.  (C.A.)  124  ;  Sheriff  v.  BiMer,  12  Jur.   N.S.   329  ; 

Re  Queade's  Trusts,  54  L.  J.  N.S.  Ch.  Arnold  y.  Woodlmms,  16  L.  R.  Eq.  29. 

786;  53   L.  T.   N.S.  74;   33  W.  R.  See,  however,  the  observations  of  M.R. 

816  ;  Harle  v.  Jarman,  (1895)  2  Ch.  (but  which  were    extra-judicial)  in 

419.]  Bavies  v.  Hodgson,  25  Beav.  186.    As     , 

[(a)  Re  Vardon's  Trusts,  28  Ch.  D.  to  breaches  of  trust  hy  femes  covert,  see 

(C.A.)   124  ;  Hamilton   v.   Hamilton,  further,  a7ite,  p.  985  ;  [and  as  to  the 

(1892)  1  Ch.  396  ;  but  a  special  con-  provision  in  s.  45  of  the  Trustee  Act, 

dition  in   the  will  may  put  her  to  1893,  whereby  the  whole  or  any  part 

election;  Whitwell  v.  W'ilson,'W.  N.  of theinterestof abeneficiary,atwhose 

1890,  p.  171.]  instigation  or  request  or  with  whose 

[(b)  Haynes  v.  Foster,  (1901)  1  Ch.  written  consent  a  breach  of  trust  has 

361.]  been  committed   by  a  trustee,  may 

[(c)  Lady  Bateman  v.  Faber,  (1897)  be   (notwithstanding  a  restraint  on 

2  Ch.  223  ;  (1898)  1  Ch.  (C.A.)  144.]  anticipation)  impounded   by  way  of 

(d)  Wilton  V.  Hill,  25  L.  J.  N.S.  indemnity  to   the   trustee,   see  post, 

Ch.  156  ;  and  in  Stroud  v.  Gimjer,  M.R.,  Chap.  XXXI.,  s.  3]. 

27  April,  1865,  it  was  ruled  that  Mrs  (/)  Re  Brettle,  2   De   G.  J.  &  S. 

Heath,  whose  share  was  settled  by  the  79  ;  10  Jur.  N.S.  349. 

will  for  her  separate  use  withoutpower  (g)  Rowley  v.  Unwin,  2  K.&,  J.  138  ; 

of  anticipation,  was  bound  by  a  settle-  see  ante,  p.  1000. 
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[Liability  to 
costs.  ] 


her  separate  use  generally,  may  be  enforced  against  arrears 
already  accrued,  and  ■which  consequently  have  beconae  emanci- 
pated from  the  clause  against  anticipation  (a) ;  [and  the  period 
of  the  restraint  is  determined  by  the  instrument  creating  it,  and 
will  not  be  enlarged  or  its  cesser  arrested  by  an  order  of  Court 
made  for  convenience  of  administration,  and  directing  payment 
on  specified  days  (&). 

76.  Where  a  married  woman  is  suing  under  sect.  1,  sub-sect.  2, 
of  the  Married  Women's  Property  Act,  1882  (c),  damages  or  costs 
recovered  against  her  are  payable  out  of  her  separate  property, 
and  arrears  of  income  as  to  which  anticipation  by  her  was  re- 
strained, which  have  accrued  due  to  her,  and  which  she  could  there- 
fore validly  charge  in  the  hands  of  her  trustees,  are  available  for 
payment  of  costs  which  she  is  ordered  to  pay  to  them  in  proceed- 
ings instituted  by  her  while  the  restraint  was  still  subsisting  {d). 
[Married  It  is  now  provided  bv  the  Married  Women's  Property  Act.  1893, 

Women  9  Pro-  .  .  *  .  jr       ./  -  ' 

pertyAct,  1893.]  that  "in  any  action  or  proceeding  (e)  now  or  hereafter  instituted 
by  a  married  woman  or  by  a  next  friend  on  her  behalf,  the  Court 
before  which  such  action  or  proceeding  is  pending  shall  have 
jurisdiction  by  judgment  or  order  from  time  to  time  to  order 
payment  of  the  costs  of  the  opposite  party  (/)  out  of  property 
which  is  subject  to  a  restraint  on  anticipation,  and  may  enforce 
such  payment  by  the  appointment  of  a  receiver  and  the  sale  of 
the  property,  or  otherwise  as  may  be  just." 

An  appeal  by  a  feme  covert  from  an  order  in  an  action  brought 
against  her  is  not  a  proceeding  "instituted  by  her"  within  the 
meaning  of  this  section  {g),  nor  is  a  caveat  by  her  against  the 
probate  of  a  will  Qi),  nor  an  application  by  her  in  a  divorce  suit 
for  the  custody  of  her  child  {i) ;  but  a  claim  by  her  to  goods 
taken  in  execution  is  such  a  proceeding  (j);  and  so  is  an 
application  for  a  new  trial  {k). 


(a)  Fitagihhon  v.  Blake,  3  Ir.  Ch. 
Rep.  328  ;  Moore  v.  Moore,  1  Coll.  54  ; 
[Hood-Barrs  v.  Heriot,  (1896)  A.  C. 
174,  see  ante,  p.  1009]. 

[(6)  Oox  V.  Bennett,  (1891)  1  Ch. 
(C.A.)  617.] 

[(c)  45  &  46  Vict.  c.  75.] 

[(d)  Gox  V.  Bennett,  (1891)  1  Ch. 
(C.A.)  617.] 

[(e)  56  &  57  Vict.  c.  63,  s.  2.  The 
section  applies  to  actions  commenced 
prior  to  and  pending  at  the  date  of 
the  Act ;  Be  Godfrey,  W.  N.  (1895)  p. 
12  (C.A.).] 

[(/)  Where  an  action  by  a  married 
woman  was  dismissed  with  costs,  the 


words  "  with  liberty  to  apply  for  pay- 
ment out  of  any  property  which  is 
subject  to  a  restraint  on  anticipation" 
were  added  to  the  order  ;  Dairies  v. 
Treharris  Brewery  Co.,  W.  N.  (1894) 
p.  198.] 

[(g)  Hood-Barrs  v.  Heriot,  (1897) 
A.  C.  177.] 

[(7i,)  Moran  v.  Place,  (1896)  P.  (C.A.) 
214.] 

[(i)  Gordon  v.  Gordon,  (1904)  P. 
(C.A.)  163.] 

[(J)  Nunn  V.  Tyson,  (1901)  2  K.  B. 
487.] 

[(7c)  Dresel  v.  Ellis,  (1905)  1  K.  B. 
(C.A.)  574.] 
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On  an  application  for  payment  of  the  defendant's  costs,  where  [Onus.] 
the  action  by  the  feme  has  been  dismissed  with  costs,  the  onus 
is  on  her  to  show  why  the  order  should  not  be  made  (a). 

The  section  applies  to  the  case  of  an  action  by  husband  and 
wife  in  which  the  wife  is  the  real  plaintiff  (5). 

The  Court  has  no  jurisdiction  under  the  section  to  vary  an 
order  for  payment  of  costs  made  before  the  Act  came  into 
operation  (c). 

77.  The  19th  section  of  the  Married  Women's  Property  Act,  [ReBtraint  on 
1882,  after  the  provision  already  noticed  protecting  settlements  affecTedby"the 
and  agreements  for  settlements  from  the  operation  of  the  Act  {d),  -^c*  of  1882.] 
proceeds  to  enact  further  that  nothing  in  the  Act  contained 
"  shall  interfere  with  or  render  inoperative  any  restriction 
against  anticipation  at  present  attached  or  to  be  hereafter 
attached  to  the  enjoyment  of  any  property  or  income  by  a 
woman  under  any  settlement,  agreement  for  a  settlement,  will,  or 
other  instrument ;  but  no  restriction  against  anticipation  contained 
in  any  settlement  or  agreement  for  a  settlement  of  a  woman's 
own  'property  to  be  made  or  entered  into  by  herself  shall  have 
any  validity  against  delts  contracted  hy  her  lefore  marriage, 
and  no  settlement  or  agreement  for  a  settlement  shall  have  any 
greater  force  or  validity  against  creditors  of  such  woman  than 
a  like  settlement  or  agreement  for  a  settlement  made  or  entered 
into  by  a  man  would  have  against  his  creditors  "  (e). 

It  follows  from  this  enactment,  that  a  judgment  against  the  feme 
in  respect  of  an  antenuptial  debt  cannot  be  enforced  against  her 
separate  property  subject  to  restriction  against  anticipation,  unless 
such  restriction  is  contained  in  a  settlement  or  agreement  for  a 
settlement  of  her  own  property  made  or  entered  into  by 
herself  (/). 

A  debt  contracted  by  the  feme  during  a  previous  coverture  is 
a  debt  contracted  by  her  before  marriage  within  the  meaning  of 
the  section  (g). 

The  concluding  clause  of  the  section  applies  only  to  settle- 
ments made  after  the  passing  of  the  Act  (h).  It  is  to  be  read  in 
connection    with   the   first   clause   {i),   and   does   not  prevent  a 

[(a)  Pawley  v.  Pawky,  (1905)  1  Ch.  Soc.  v.  Lane,  (1904)  1  K.  B.  (C.A.)  35.] 

593.]  [(g)  Jay  v.  Robinson,  25  Q.  B.  D. 

[(6)    Huntly    (Marchioness    of)    v.  (C.A.)  467.] 

Gaskell,  (1905)  2  Ch.  (C.A.)  656.]  [(h)  Beckett  v.  Tasker,  19  Q.  B.  D. 

■(c)  Re  Lumley,  (1894)  3  Ch.  135.]  7  ;  Myles  v.  Burton,  14  L.  R.  Ir.  258  ; 

■(d)  Ante,  p.  1006.]  Smith  v.    Whitlock,  55   L.   J.   Q.   B. 

[(e)  See  also  the  proviso  to  s.  1  of  286.] 

the  Act  of  1893,  stated  ante,  p.  984.]  [(i)  Heminc/way  v.  Braithwaite,  61 

[(/)  Birmingham  Excelsior  Money  L.  T.  N.S.  224.] 
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married  woman,  as  against  creditors  to  whom  she  incurred  debts 
after  her  marriage,   from  settling  her  separate  property  by   a 
post-nuptial  settlement  on  herself  with  a  restraint  on  anticipa- 
tion (a). 
s^tUed^Lrnd'^  78.  A   restraint    on    anticipation    in    a    settlement  will    not 

Act,  1882,  not  prevent  a  married  woman  from  exercising  any  power  given  to 
restraint  on  ^®^  ^^  ^  tenant  for  life,  or  as  a  person  having  the  powers  of  a 
anticipation.]       tenant  for  life,  by  the  Settled  Land  Act,  1882  (&). 

79.  It  will    be    convenient    to    conclude    this    section   by  a 
reference  to   the   principal   provisions    of    the   statutory  enact- 
Wome^n's  P  ments  relating  to  married  women.]     By  the  Married  Women's 

perty  Act,  1870.   Property  Act,  1870  (c),  it  was  enacted : — 

Sect.  1.  That  the  wages  and  earnings  of  any  married  woman 
acquired  or  gained  after  the  passing  of  the  Act,  Mh  August, 
1870,  in  any  employment,  occupation  or  trade  in  which  she  was 
engaged,  or  which  she  carried  on  separately  from  her  husband, 
and  also  any  money  or  property  so  acquired  by  her  through  the 
exercise  of  any  literary,  artistic,  or  scientific  skill,  should  be 
deemed  and  taken  to  be  property  held  and  settled  to  her 
separate  use  {d). 

Sect.  2.  That  any  deposit  made  or  annuity  granted  by  the  Com- 
missioners for  the  Eeduction  of  the  National  Debt  after  the 
passing  of  the  Act,  in  the  name  of  a  married  woman,  or  a  woman 
who  might  marry  after  such  deposit  or  grant,  should  be  deemed 
to  be  her  separate  property. 

Sect.  3.  That  any  married  woman,  or  any  woman  about  to  be 
married,  might  cause  any  sum  in  the  piMic  stocJcs  or  funds,  and 
not  being  less  than  201.,  to  which  she  was  entitled,  or  which  she 
was  about  to  acquire,  to  be  transferred  into  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England  to,  or  made  to 
stand  in,  her  name  or  intended  name  to  her  separate  use,  which 
should  thenceforth  be  deemed  her  separate  property  (e). 

Sect.  4.  That  any  married  woman,  or  woman  about  to  be  married 
might  cause  any  fully  paid  up  shares,  or  any  debentures  or  de- 
benture stock,  or  any  stock  of  an  incorporated  or  joint  stock 
company,  to  the  holding  of  which  no  liability  was  attached,  to  be 
registered  in  the  books  of  the  company  in  her  name  or  intended 

[(a)  Hemingway  v.  Braithiiiaite,  61  D.  7  ;  Re  Dearmer,  53  L.  T.  N.S.  905.] 
L.  T.  N.S.  224.]  (c)  See  Be  Bartholomew's  Estate,  23 

1(b)  45  &  46  Vict.  c.  38,  s.  61  (6).]  L.  T.  N.S.  433  ;   19  W.  E.  95  ;  Be 

(c)  33  &  34  Vict.  c.  93.  Tanner'a  Trust,  W.  N.  1874,  p.  198  ; 

[(d)  See  Ashworth  v.  Outram,  5  Oh.  Howard  v.  Bank  of  England,  19  L.  R. 

D.  923,  939  ;  Lovell  v.  Newton,  4  C.  P.  Eq.  295. 
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name  to  her  separate  use,  which  should  thenceforth  be  deemed 
her  separate  property  (a). 

Sect.  5.  That  any  married  woman,  or  woman  about  to  be  Married 
married,  might  cause  any  share,  benefit,  debenture,  right,  or  claim  Mrty^Aot.^sTO. 
in,  to,  or  upon  the  funds  of  any  industrial  and  provident  society  or 
any  friendly  society,  benefit  building  society  or  loan  society,  to  the 
holding  of  which  share,  benefit,  or  debenture  no  liability  was 
attached,  to  be  entered  in  her  name  to  her  separate  use,  which 
should  thereupon  be  deemed  her  separate  property. 

Sect.  7.  That  where  any  woman  married  after  the  date  of  the 
Act  should  during  coverture  become  entitled  to  any  personal 
property  as  next  of  kin  (b),  or  any  sum  not  exceeding  200?.  under 
any  deed  or  will  (c),  such  property  should  belong  to  her  for  her 
separate  use. 

Sect.  8.  That  where  any  freehold  or  copyhold  property  should 
descend  upon  any  woman  married  after  the  passing  of  the  Act, 
the  rents  and  profits  (d)  thereof  should  belong  to  her  for  her 
separate  use. 

Se.ct.  10.  That  a  married  woman  might  effect  a  policy  of  insur- 
ance upon  her  own  life,  or  the  life  of  her  husband  for  her  separate 
use,  and  that  a  policy  of  insurance  effected  by  any  married  man  on 
his  own  life,  and  expressed  upon  the  face  of  it  to  be  for  the 
benefit  of  his  wife  or  his  wife  and  children,  should  be  deemed  a 
trust  for  the  benefit  of  his  wife  for  her  separate  use,  and  of  the 
children ;  [and  that  when  the  sum  secured  by  the  policy  should 
become  payable,  or  at  any  time  previously,  a  trustee  (e)  thereof 
might  be  appointed  by  the  Court  of  Chancery,  or  the  Judge  of 
the  County  Court  of  the  district  in  which  the  insurance  office 
was  situated,  and  that  the  receipt  of  such  trustee  should  be  a 
good  discharge  (/).] 

(a)  See  The  Queen  v.  Oamatic  Bail-  wife  an  enlarged  dominion  over  her 

way  Company,  8  L.  R.  Q.  B.  299.  property  ;  ana  accordingly  the  sepa- 

(6)  The  amount  coming  to  her  as  rate  use  created  by  the  section  does 

next  of  kin  appears  to  be  without  not  authorise  a  dealing  with  the  fee  ; 

limit ;  [so  now  decided,  see  Be  Voss,  Johnson  v.  Johnson,  36  Ch.  D.  345.1 

13  Ch.  D.  504].  [(e)  Where  the  fund  was  to  be  re- 

[(c)  Separate  sums  of  money  coming  tained  on  behalf  of  infants,  the  Court 

to  the  feme  under  one  will  but  by  declined  to  appoint  a  single  trustee 

different  titles,  are  not  to  be  aggre-  under  this  section ;  Be  Howson's  Policy 

gated   so  as  to  make  up  the  200t  ;  Trusts,  W.  N.  1885,  p.  213.] 

Be  Davies,  (1897)  2  Ch.  204  ;  follow-  [(/)  Upon  an  application  under  this 

ing  Be  Middleton's   Will,  16  W.   R.  section  the  Court  declared  the  rights 

1107.]  and  interests  of  the  wife  and  children 

[(d)  The  object  of  this  section  has  of  the  deceased,  and  directed  a  proper 

been  held  by  Stirling,  J.,  to  be  simply  settlement  of  the  fund  ;  Be  Mellor's 

to  remove  and  put  aside  the  interest  Policy  Trusts,  6  Ch.  D.  127.     In  this 

x)f  the  husband,  and  not  to  give  the  case  a  husband  effected  a  policy  on  his 
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Married  Sect.  12.  That  a  husband  should  not  by  reason  of  any  marriage 

pei°ty^Ao\  1870.   ^^^^^  ^^^  passing  of  the  Act  be  liable  for  the  debts  of  Ms  wife 

contracted  before  marriage  (a),  and  that  the  wife  should  be  liable 

to  be  sued  for,  and  any  property  belonging  to  her  for  her  separate 


own  life  under  the  Married  Women's 
Property  Act,  1870,  for  tlie  benefit  of 
his  wife  and  children,  but  the  interests 
they  were  to  take  were  not  otherwise 
expressed  on  the  face  of  the  policy. 
On  an  application  to  the  Chancery 
Division  by  the  widow  and  children 
(who  were  two  daughters),  V.  C.  Malins 
at  first  appointed  two  trustees  of  the 
policy  moneys,  and  declared  that  they 
were  "  to  hold  the  moneys  when  re- 
ceived, upon  trust  to  pay  thereout  the 
costs,  and  to  invest  the  residue  in 
securities  authorised  by  the  Court,  and 
to  pay  the  income  to  the  widow  for 
life  for  her  separate  use  without  power 
of  anticipation,  with  remainder  (as  to 
both  capital  and  income)  for  the  chil- 
dren on  attaining  21,  or  on  marriage 
under  that  age,  in  equal  shares,  and  if 
but  one  the  whole  for  that  one,  with 
remainder  (as  to  both  capital  and  in- 
come) if  neither  child  attained  21  or 
married  under  that  age  for  the  widow 
absolutely."  But  on  a  subsequent  ap- 
plication in  the  same  matter,  7  Ch.  D. 
200,  the  V.  C.  reconsidered  this  de- 
cision, and  directed  the  policy  moneys 
to  be  distributed  in  thirds  between 
the  widow  and  two  children.  This 
case  was  disapproved  of  in  Be  Adam's 
Policy  Trusts,  23  Ch.  D.  525,  where 
Chitty,  J.,  held  that  the  Court  had  no 
jurisdiction  under  this  section  to  do 
more  than  make  an  order  appointing 
a  trustee.  An  opinion  was  also  inti- 
mated in  that  case  that  a  policy  by  a 
husband  under  this  section  "  for  the 
benefit  of  his  wife  and  children," 
should  be  read  in  conjunction  with 
the  section,  and  that  the  proper  con- 
struction was,  by  virtue  of  the  words 
"  separate  use  "  in  the  section,  for  the 
benefit  of  the  wife  for  her  life,  with 
remainder  to  the  children  as  joint 
tenants  ;  but  in  Be  Seyton,  34  Ch.  D. 
511,  North,  J.,  disapproved  of  this 
view,  and  held  that  under  such  a 
policy,  whether  it  was  to  be  considered 
alone  (as  he  appears  to  have  thought 
it  ought  to  be),  or  jointly  with  the 
Act,  the  widow  and  children  took  as 
joint  tenants  ;  and  this  was  followed 
by  Chitty,  J.,  in  Be  Davies'  Policy 


Trusts,  (1892)  1  Ch.  90.  The  question 
whether  an  after-taken  wife  can  par- 
ticipate is  one  of  construction  :  where 
the  policy  (effected  under  s.  11  of  the 
Act  of  1882,-v. post,  p.  1026)wassimply 
"  for  the  benefit  of  the  wife  and  chil- 
dren" of  the  assured,  an  after-taken 
wife  and  her  child  shared  jointly  with 
the  children  of  the  first  marriage  ;  Be 
Browne's  Policy,  (1903)  1  Ch.  188  ;  but 
where  the  policy  (effected  under  the 
Act  of  1870)  was  for  the  benefit  of  the 
wife  of  the  assured,  "  or,  if  she  were 
dead,  between  his  children,"  an  after- 
taken  wife  was  excluded,  though  her 
children  were  let  in ;  Be  Griffith's 
Policy,  (1903)  1  Ch.  739.  An  after- 
taken  wife  is  within  the  Act  of  1870, 
and  for  this  purpose  there  is  no 
difference  between  sect.  10  of  the 
Act  of  1870,  and  sect.  11  of  the 
Act  of  1882 ;  Be  Parker's  Policies, 
(1906)  1  Ch.  526.  The  section  re- 
mains in  force  as  to  policies  effected 
under  it,  notwithstanding  the  pro- 
visions of  s.  11  of  the  Act  of  1882,  (see 
past,  p.  1026)  and  therefore  a  trustee 
must  be  appointed  to  give  aVischarge 
for  the  policy  moneys  whether  they 
become  payable  before  or  after  the  Act 
of  1882,  and  the  application  for  such 
appointmentneednotbe  entitled  under 
the  Act  of  1882  ;  Be  Turnbull,  (1897) 
2  Ch.  415 ;  (referring  to  Be  Adam's 
Policy  Trusts,  23  Ch.  D  525,  and  dis- 
tinguishing Be  Soutar's  Policy  Trusts, 
26  Ch.  D.  236) ;  Be  Kuyper's  Policy, 
(1899)  1  Ch.  38.  The  Court  can 
under  its  general  jurisdiction  ap- 
point two  new  trustees,  Schultze  v. 
Schultze,  56  L.  J.  Ch.  356  ;  56  L.  T. 
N.S.  231.] 

(a)  See  Gonlon  v.  Moore,  9 1.  E.  C.  L. 
190.  [If  the  husband  survives  the 
wife  and  takes  out  administration  to 
her  estate,  he  will,  notwithstanding 
this  section,  be  liable  to  the  extent  of 
her  assets  to  the  wife's  antenuptial 
debts  ;  Turner  v.  Gaulfield,  7  L.  R.  Ir. 
347  ;  and  these  debts  will  be  payable 
pari  passu  out  of  the  wife's  separate 
estate  and  her  general  personal  estate ; 
S.  C] 
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use  should  be  liable  to  satisfy  such  debts,  as  if  she  had  continued 
unmarried  (a). 

[80.  By  the  Amendment  Act  of  1874  (5),  as  to  marriages  which  [Married 
took  place  after  the  30th  July,  1874,  by  the  1st  section  the  liability  JI°ty  AoM874.] 
of  the  husband  was  restored,  but  by  the  subsequent  sections  his 
liability  was  confined  to  the  extent  of  the  fortune  of  the  wife 
received,  or  which  ought  to  have  been  received,  by  him,  if  he 
pleaded  that  limit  to  his  liability  ;  but  it  was  in  the  option  of  the 
husband  either  to  claim  this  limit  to  his  liability  or  not,  and  if 
he  did  not  so  claim  it,  he  was  liable  for  the  wife's  debts  in  the 
same  manner  as  the  husband  originally  was  at  common  law. 
Under  this  Act,  therefore,  in  a  statement  of  claim  by  a  creditor 
of  the  wife  against  the  husband  and  wife,  it  was  not  necessary 
for  the  plaintiff  to  allege  that  the  husband  had  received  or  with 
reasonable  diligence  might  have  received  assets  of  the  wife,  but 
the  husband,  intending  to  rely  upon  the  Act,  was  put  to  claim 
the  benefit  of  it  in  his  defence  (c). 

81.  The  Married  Women's  Property  Act,  1870,  and  the  Amend-  [Repeal  of  Acta 
ment  Act   of   1874,   have   now   been   repealed  by   the   Married  fsU]  ^^^ 
Women's  Property  Act,  1882,  but  without  prejudice  to  "  any  act 

done  or  right  acquired  while  either  of  such  Acts  was  in  force,  or 
any  right  or  liability  of  any  husband  or  wife,  married  before  the 
1st  January,  1883,  to  sue  or  be  sued  under  the  provisions  of  the 
repealed  Acts,  for  or  in  respect  of  any  debt,  contract,  wrong,  or 
other  matter  or  thing  whatsoever,  for  or  in  respect  of  which  any 
such  right  or  liability  shall  have  accrued "  before  that  date  (d). 
It  may  therefore  still  be  necessary  in  many  cases  to  refer  to  the 
provisions  of  the  repealed  Acts. 

82.  By  the  Married  Women's  Property  Act,  1882,  it  is  in  effect  [Married 

,     1  Women's  Pro- 

enactea  : —  perty  Act,  1882.] 

Sect.  1,  sub-sect.  (5).     That  every  married  woman  carrying  on  a 

(a)  The  separate  property  will  be  Q.  B.  D.  249 ;  though  the  petition  in 

made  available  for  payment  of  the  bankruptcy  has  come  on  for  hearing 

debts  [even  although  anticipation  be  and  been  adjourned  at  her  instance 

restrained ;    London    and    Provincial  before  her  marriage :    Ee  a   Debtor, 

Bank  v.   Bogle,   7    Ch.   D.    773 ;   Re  (1898)  2  Ch.  (C.A.)  576 ;  and  as  to 

Hedgeley,  34  Ch.  D.  379  ;   Axford  v.  form  of  judgment,  kc,  see  Bowne  v. 

Rdd,  22  Q.  B.  D.  (C.A.)  548  ;  secus,  Fletcher,  21  Q.  B.  D.  11.] 

under  the  Act  of  1882,  as  s.  19  (see  Ul)  37  &  38  Vict.  c.  50.] 

ante,  p.  1019)  preserves  the  restraint :  [(c)  See   Matthews    v.    Whittle,   13 

Birmingham  Excelsior  Money  Sac.  v.  Ch.   D.   811.      The  liability  of  the 

iane,  (1904)  1  K.  B.  (C.A.)  35].     The  husband  ceases  on  the  death  of  the 

feme  covert  herself  cannot  be  made  a  wife  ;  Bell  v.  Stocher,  10  Q.  B.  D.  129.] 

bankrupt ;  Ex  -parte  Holland,  9  L.  R.  [(d)  45  &  46  Vict.  c.  75,  s.  22 :  as 

Ch.  App.  307,  [unless  she  be  trading  to  the  effect  of  the  section,  see  Ee 

separately  from  her  husband,  45  &  Turnhdl,  (1897)  2  Ch.  415.] 
46  Vict,  c.'  75,  3.  1;  Be  Gardiner,  20 
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[45  &  46  Viot. 
c.  76.] 


trade  {a)  separately  from  her  husband  shall,  in  respect  of  her 
separate  property  (b),  be  subject  to  the  hanhrii^ptcy  laws  as  if  she 
were  &feme  sole  (c). 

Sect.  3.  That  any  money  or  other  estate  of  the  wife  lent  or  in- 
trusted (d)  by  her  to  Tier  husband  for  the  purposes  of  any  trade 
or  business  carried  on  by  him  or  otherwise,  shall  be  treated  as 
assets  of  his  estate  in  case  of  Ms  bankruptcy  (e),  she  being  entitled 
to  a  dividend  as  a  creditor  for  the  amount  or  value  of  such  money 
or  estate  after  all  claims  of  the  other  creditors  for  valuable  con- 
sideration have  been  satisfied  (/). 


[(a)  As  to  the  meaning  of  this  ex- 
pression, see  Be  Dagnall,  (1896)  2  Q.  B. 
407,  where  a  married  woman  who  had 
ceased  actually  to  carry  on  business 
was  made  bankrupt  in  respect  of  trade 
debts  of  hers  remaining  unpaid  ;  and 
see  Re  Worsley,  (1901)  1  K.  B.  (C.A.) 
309,  approving  Be  Dagnall.  In  order 
to  ground  the  jurisdiction  in  bank- 
ruptcy, it  is  sufficient  that  the  feme 
is  carrying  on  a  trade  separately  from 
her  husband  ;  it  is  not  necessary  to 
prove  the  existence  of  separate  pro- 
perty at  the  time  when  the  receiving 
order  was  made,  though  that  may  be 
material  in  reference  to  the  exercise 
of  the  jurisdiction  :  Be  Simon,  (1909) 
1  K.B.  (C.A.)  201.] 

[(b)  As  to  what  is  separate  property 
within  the  section,  and  that  it  does 
not  include  property  over  which  the 
married  woman  has  only  a  general 
power  of  appointment  (by  deed  or 
will),  which  she  has  not  exercised, 
aeeExparte  Gilchrist,!!  Q.  B.  D.  (C.A.) 
167,  521  ;  but  that  it  does  include 
property  which  is  subject  to  a  restraint 
on  anticipation,  see  Be  Wheeler's  Settle- 
ment, (1899)  2  Ch.  717  ;  ante,  p.  989.] 

[(c)  As  to  the  position  before  the 
Act  of  a  married  woman  in  regard  to 
the  bankruptcy  law,  see  Ex  parte  Jones, 
12  Ch.  D.  (C.A.)  484 ;  and  that  her 
trustee  in  bankruptcy  claiming  her 
life  interest  under  a  settlement  is  not 
"interfering  with  or  affecting"  the 
settlement  within  the  meaning  of  s. 
\^,ae&  Be  Armstrong,  21  Q.  B.  D.(C.A.) 
264,  ante,  p.  1007  ;  and  as  to  the  effect 
of  the  death  of  the  husband  where  she 
is  restrained  from  anticipation,  see 
ante,  p.  989.  As  a  judgment  against 
a  feme  covert  is  not  personal,  a  bank- 
ruptcy notice  cannot  be  founded  on 
it;  Be  Lynes,  (1893)  2  Q.  B.  (C.A.) 
113.] 


[(d)  Property  of  the  wife  mortgaged 
by  her  to  secure  a  debt  of  her  husband, 
which  debt  was  afterwards  discharged 
by  realisation  of  the  property  so  mort- 
gaged, was  held  in  Alexcmderv.  Barn- 
hill,  21  L.  R.  Ir.  511,  not  to  come 
within  the  words  "  lent  or  intrusted 
by  her  to  her  husband."] 

[(e)  By  f orceof  s.  lOof  the  Judicature 
Act,  1875  (38  &  39  Viet.  c.  77),  this 
applies  also  where  the  husbandis  dead 
and  his  estate  is  insolvent ;  Be  Leng, 
(1895)  1  Ch.  (C.A.)  652;  but  the 
right  of  retainer  of  the  executrix  of 
her  deceased  husband,  in  respect  of  a 
loan  made  by  her  to  him  for  the 
purposes  of  his  business,  is  in  no  way 
affected:  Be  Ambler,  (1905)  1  Ch. 
(C.A.)  697,  and  see  Sirrypson  v.  Simpson, 
(1895)  1  I.  R.  530.] 

[(/)  This  section  does  not  apply  to  a 
case  where  the  husband  is  in  partner- 
ship, and  the  money  of  the  wife  is  lent 
not  to  him  but  to  his  firm  ;  Be  Tuff, 
19  Q.  B.  D.  88.  The  section  is  not 
retrospective ;  Be  Home,  54  L.  T.  N.S. 
301. 

Whatever  be  the  meaning  of  the 
words  "  or  otherwise,"  it  is  clear  that 
the  section  has  no  application  to  a 
loan  by  the  wife  to  the  husband  for 
purposes  vinconnected  with  his  trade 
or  business  ;  Be  Glark,  (1898)  2  Q.  B. 
(C.A.)  330 ;  and  see  Be  Tidswell,  56  L. 
J.  Q.  B.  548 ;  35  W.  R.  669,  followed 
in  Mackintosh  v.  Pogose,  (1895)  1  Ch. 
505,  notwithstanding  Alexander  v. 
Barnhill,  21  L.  R.  Ir.  511.  And  as 
the  section  refers  only  to  the  bank- 
ruptcy of  the  husband  it  does  not 
preclude  a  widow  as  administratrix 
from  retaining,  out  of  the  insolvent 
estate  of  her  intestate  husband,  money 
advanced  by  her  out  of  her  separate 
property  to  him  for  the  purposes  of 
his  business  ;  Be  May,  45  Ch.  D,  499, 
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Sect.  6.  That  all  deposits  in  any  post  office  or  ottier  savings  baiik,  [45  &  46  Vict 
or  in  any  other  bank,  all  annuities  granted  by  the  Commissioners  °'  '■' 
for  the  Eeduction  of  the  National  Debt  or  by  any  other  perSoh; 
and  all  sums  forming  part  of  the  public  stocks  or  funds,  or  of  any 
other  stocks  or  funds  transferable  in  the  books  of  the  Governor 
and  -Company  of  the  Bank  of  England,  or  of  any  other  bank, 
which,  at  the  commencement  of  the  Act  (1st  January,  1883),  are 
standing  in  the  sole  name  of  a  married  woman,  and  all  shares, 
stock,  debentures,  debenture  stock,  or  other  interests  of  or  in  any 
corporation,  company,  or  public  body,  municipal,  commercial,  or 
otherwise,  or  of  or  in  any  industrial,  provident,  friendly,  benefit, 
building,  or  loan  society,  which  at  the  commencement  of  the  Act 
are  standing  in  her  name  (a),  shall  be  deemed,  unless  and  until 
the  contrary  be  shown,  to  be  the  separate  property  of  such 
married  woman ;  and  the  fact  that  such  property  is  standing  in 
the  sole  name  of  a  married  woman  shall  be  sn&icient  primd  facie 
evidence  that  she  is  beneficially  entitled  thereto  for  her  separate 
use,  so  as  to  empower  her  to  receive  or  transfer  the  same,  and 
to  receive  the  dividends,  interest,  and  profits  thereof,  without 
the  concurrence  of  her  husband,  and  to  indemnify  persons  men- 
tioned in  the  Act  in  respect  thereof. 

Sect.  7.  That  all  such  deposits,  annuities,  sums,  shares,  stock, 
debentures,  debenture  stock,  and  other  interests  as  referred  to 
in  the  last  section,  which  after  the  commencement  of  the  Act 
shall  be  allotted  to  or  made  to  stand  in  the  sole  name  of  a 
married  woman  shall  be  deemed,  unless  and  until  the  contrary 
be  shown,  to  be  her  separate  property,  in  respect  of  which,  so 
far  as  any  liability  may  be  incident  thereto,  her  separate  estate 
shall  alone  be  liable. 

But  nothing  in  the  Act  is  to  require  or  authorise  any  corporation 
or  company  to  admit  any  married  woman  to  be  a  holder  of  any 
shares  or  stock  therein,  to  which  any  liability  may  be  incident, 
contrary  to  the  provisions  of  the  instrument  regulating  such  cor- 
poration or  company. 

Sect.  8.  That  the  provisions  of  sects.  6  and  7  shall  apply,  so  far 
as  relates  to  the  estate,  right,  title,  or  interest  of  the  married 

and  see  Ee  Ambler,  (1905)  lCii.(C. A.)  is  thrown   upon  the  wife;    see    Ee 

697.     In  the  case  of  the  bankruptcy  Cronmire,  (1901)  1  K.  B.  (C.A.)  480, 

of  the  husband  the  onus  was  held  to  where,  under  the    circumstances,  a 

lie  on  the  wife,  proving  for  such  an  mortgage  of  the  wife's  property  for 

amount,  to  show  that  it  was  not  lent  the  husband's  benefit  was  held  not 

for  the  purposes  of  his  trade  or  busi-  liable  to  postponement.] 
ness ;  Ee  Genese,  16  Q.  B.  D.  700 ;  but  [(a)  This  is  apparently  an  error  for 

it  is  not  in  every  case  that  this  onus  "sole  name."] 

3t 
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t*?  ^  ^^  woman,  to  any  deposits,  &c.,  in  the  name  of  any  married  woman 

jointly  with  any  persons  or  person  other  than  her  husband. 

Sect.  9.  That  it  shall  not  be  necessary  for  the  husband  of  any 
married  woman  in  respect  of  her  interest  to  join  in  the  transfer 
of  any  deposit,  &c.,  affected  by  the  6th,  7th,  or  8th  sections. 

Sect.  11.  That  a  married  woman  may  effect  a  policy  upon  her 
own  life  or  the  life  of  her  husband  for  her  separate  use. 

And  that  a  policy  of  assurance  effected  by  any  man  on  his 
own  life,  and  expressed  to  be  for  the  henefit  of  his  wife,  or  of 
his  children,  or  of  his  wife  and  children  (a),  or  any  of  them ;  or  by 
any  woman  on  her  own  life,  and  expressed  to  be  for  the  benefit 
of  her  husband,  or  of  her  children,  or  of  her  husband  and  children, 
or  any  of  them,  shall  create  a  trust  in  favour  of  the  objects 
therein  named  (&).  And  that  the  insured  may  by  the  policy,  or  by 
any  memorandum,  appoint  a  trustee  or  trustees  of  the  moneys 
payable  under  the  policy,  and  from  time  to  time  appoint  a  new 
trustee  or  new  trustees  thereof,  and  may  make  provision  for  the 
appointment  of  a  new  trustee  or  new  trustees  thereof,  and  for 
the  investment  of  the  policy  moneys  ;  and  that  in  default  of  any 
such  appointment  such  policy  shall  vest  in  the  insured  in  trust 
for  the  purposes  aforesaid.  If,  at  any  time,  there  shall  be  no 
trustee,  or  it  shall  be  expedient  to  appoint  a  new  trustee  or  new 
trustees,  the  appointment  may  be  made  by  any  Court  having 
jurisdiction  under  the  Trustee  Acts  (c). 

Sect.  13.  That  a  woman  after  her  marriage  shall  continue  liable 
to  the  extent  of  her  separate  estate  for  her  antenuptial  debts, 
contracts,  or  wrongs,  and  may  be  sued  accordingly,  and  all  sums 
recovered  against  her  shall  be  payable  out  of  her  separate 
property,  and  as  between  her  and  her  husband,  unless  there  be 
any  contract  between  them  to  the  contrary,  her  separate  property 
shall  be  primarily  liable  (d). 

[(a)  Compare  sect.  10  of  the  Act  of  in  the  life  of  his  wife  is  presumed, 

1870,  ante,  p.  1021,  and  note  (/)  as  to  and    therefore    a    husband    having 

the  meaning  of  these  words.]  effected  a  policy  under  the  section, 

[(6)  Where  an  insurance  is  effected  can  maintain  an  action  upon  it,  with- 

by  a  husband  under  the  section  for  out  proving  that  he  has  any  pecuniary 

the  benefit  of  his  wife,  a  trust  is  interest    in    the    life    of    his  wife : 

created  in  her  favour.     But  if  the  Griffiths  v.  Fleming,  (1909)  1  K.   B. 

wife  murders  the  husband,  as  it  is  (C.A.)  805.] 

against  public  policy  that  she  should  [(c)  On  a  motion  in  Ireland  to  ap- 

benefit  by  her  own  criminal  act,  the  point  trustees  under  this  section  it 

trust  in  her  favour  fails,  and  there  is  was  held   that  there  was  no  juris- 

a   resulting  trust  for  the   husband,  diction  upon  such  an  application  to 

enabling  his  executors  to  recover  the  adjudicate  upon   the  rights  of   the 

money  ;    Cleaver   v.    Mutual  Reserve  widow    and    children   inter  sey    Be 

Fund  Life  Association,  (1892)  1  Q.  B.  Graham's  Policy,  29  L.  R.  Ir.  498.] 

(C.A.)  147.    The  interest  of  a  husband  [(d)  Under  this  section  a  husband 
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Sect.  14.  That  a  husband  shall  be  liable  for  his  wife's  antenuptial 
debts,  contracts,  and  wrongs,  to  the  extent  of  her  property  which 
he  shall  have  acquired  or  become  entitled  to,  from  or  through 
his  wife,  after  deducting  payments  made  by  him,  and  sums  for 
which  judgment  may  have  been  recovered  against  him,  in  respect 
of  such  debts,  contracts,  or  wrongs  (a). 

Sect.  15.  That  a  husband  and  wife  may  be  jointly  sued  in  respect 
of  any  such  debt  or  liability  if  the  plaintiff  shall  seek  to  establish 
his  claim  against  both  of  them. 

Sect.  21.  That  a  married  woman  having  separate  property  shall 
be  subject  to  all  such  liability  for  the  maintenance  of  her  children 
and  grandchildren  (b)  as  the  husband  is  now  by  law  subject  to 
for  the  maintenance  of  her  children  and  grandchildren  :  provided 
that  nothing  in  the  Act  shall  relieve  her  husband  from  any 
liability  imposed  upon  him  by  law  to  maintain  her  children  or 
grandchildren  (c). 

83.  The  Agricultural  Holdings  (England)  Act,  1883  (d),  enacts  [Agricultural 
in  sect.  26,  that  "  a  woman  married  before  the  commencement  Holdings  Act.] 
of  the  Married  Women's  Property  Act,  1882,  entitled  for  her 
separate  use  to  land,  her  title  to  which  accrued  before  such 
commencement  as  aforesaid,  and  not  restrained  from  anticipation, 
shall,  for  the  purposes  of  this  Act,  be  in  respect  of  land  as  if  she 
were  unmarried."  And  that  "  where  awy  other  woman  married 
before  the  commencement  of  the  Married  Women's  Property 
Act,  1882,  is  desirous  of  doing  any  act  under  this  Act  in  respect 
of  land,  her  title  to  which  accrued  before  such  commencement 
as  aforesaid,  her  husband's  concurrence  shall  be  requisite,"  and 
she  is  to  be  separately  examined  by  the  County  Court,  or  by 
the  Judge  of  the  County  Court,  for  the  place  where  she  for  the 
time  being  is. 

The  words  "  any  other  woman "  here  used  are  inaccurate,  but 

cannot  maintain  an  action  against  his  the  time  when  the  deht  accrued  due 

wife  for  money  lent  to  her  or  money  against  her  ;  Beck  v.  Pierce,  33  Q.  B. 

paid  for  her  before  their  marriage  at  D.  (C.A.)  316.] 

her  request ;  Butler  v.  Butler,  14  Q.  [(6)  The  corresponding  aection  in 

B.  D.  831.]  the    Act    of    1870  did   not  include 

[(a)  It  will  be  observed  that  the  grandchildren ;  Coleman  v.  Overseers  of 

language  of  the  14th  section,  the  effect  Birmingham,  6  Q.  B.  D.  615.] 

of  which  is  given  shortly  in  the  text,  [(c)  Now  by  the  Married  Women's 

differs  materially  from  that  of  the  Act  Property  Act,  1908(8  Edw.  7,  c.  27) 

ol\&'JA:{se.&ante,Tp.\0'2S),a,uA. Matthews  a  married   woman,  having  separate 

V.  Whittle,  13  Ch.  D.  811,  has  no  ap-  property,  is  made  subject  to  all  such 

plication  to  a  case  under  the  Act  of  liability  for  the  maintenance  of  her 

1882.     Under  this  and  the  following  parent  or  parents  as  a  feme  sole  is  by 

section  the  husband  can  avail  himself  law  subject  to.] 

of  the  Statute  of  Limitations  in  respect  [(d)  46  &  47  Vict.  c.  61.] 
of  his  wife's  antenuptial  debt  as  from 
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are  apparently  intended  to  apply  to  a  woman  who  does  not, 
under  the  preceding  clause,  acquire  the  powers  of  an  unmarried 
woman.  It  is,  however,  conceived  that  there  is  nothing  in  the 
section  empowering  a  married  woman  whose  anticipation  is 
restrained  to  bind  her  interest. 

By  the  same  section  the  County  Court  is  empowered  to 
appoint,  and  change  or  remove  any  next  friend  of  a  married 
woman  required  for  the  purposes  of  the  Act  (a).] 


SECTION  VII 


OF   JUDGMENTS   AGAINST   THE   CESTUI   QUE   TRUST 


Writa  of  execu- 
tion at  common 

law.. 


Statute  of  West- 
minster. 


Before  entering  upon  this  topic,  it  may  be  useful  to  notice 
briefly  how  legal  interests  stand  affected  by  judgments. 

1.  At  common  law  the  plaintiff  in  the  action  had  only  two 
writs  of  execution  open  to  him  against  the  property  of  the 
defendant:  the  fieri  facias,  to  levy  the  debt  de  bonis  et  catallis; 
and  the  levari  facias,  to  levy  it  de  terris  et  catallis  (b).  The 
execution  under  the  latter  writ,  however,  embraced  no  interest 
in  land  of  a  higher  description  than  a  mere  chattel  interest,  and 
affected  not  the  possession  of  the  lands  (c),  but  merely  enabled 
the  sheriff,  besides  taking  the  chattels,  to  levy  the  debt  from 
the  present  profits,  as  from  the  rents  payable  by  the  tenants  (d), 
and  the  emblements  (e),  that  is,  the  corn  and  other  crops  at  the 
time  growing  on  the  lands  (/).  If  the  sheriff,  when  he  made 
his  return,  had  not  levied  the  full  amount  of  the  debt,  a  new 
levari  facias  might  have  issued,  to  be  executed  by  the  sheriff 
in  like  manner  (g). 

2.  In  order  to  provide  for  the  creditor  a  more  effectual  remedy, 
the  Statute  of  Westminster  (h)  introduced  the  writ  of  elegit, 
and  enacted  that  when  the  debt  was  recovered  or  knowledged, 
or  damages  awarded,  the  suitor  should  at  his  choice  (whence  the 
term  elegit)  have  a  writ  of  fieri  facias  (i)  from  the  debtor's 
lands  and  chattels,  or  that  the  sheriff  should  deliver  to  him  all 
the  chattels  of  the  debtor,  except  his  oxen  and  beasts  of  the 


[(a)  46  &  47  Vict.  c.  61,  s.  26.] 
(6)  Finch's  Law,  471. 

(c)  lb.  ;  Sir  E.  Gooke's  case,  Godb. 
290. 

(d)  Finch's    Law,    472 ;    Davy    v. 
Pepys,  Plowd.  441. 

(e)  4  Com.  Ab.  118. 


(/)  Harbert's  case,  3  Rep.  lib.;  2 
Inst.  304  ;  2  Bac.  Ab.  Execution  (C) 
4,  note  (b). 

(g)  Fitzh.  N.  B.  265. 

(h)  13  Ed.  1.  St.  1,  c.  1,  c.  18. 

(i)  This  includes  the  writ  of  levari 
facias ;  2  Inst.  395. 
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plough,  and  one-half  of  his  lavd  until  the  debt  should  he  levied 
upon  a  reasonable  price  or  extent.  It  was  by  virtue  of  this 
statute  that  judgment  creditors  were  first  enabled  to  sue  execu- 
tion of  one  moiety  of  the  debtor's  lands,  whether  vested  in  him 
at  the  time  of  the  judgment  or  subsequently  acquired. 

[Now  by  the  Bankruptcy  Act,  1883  (a),  it  is  enacted  that  (1),  [Levari facias 
The  sheriff  shall  not  under  a  writ  of  elegit  deliver  the  goods  of  proceedings.] 
a   debtor,   nor  shall   a  writ  of  elegit  extend  to  goods ;  and  (2), 
No  writ  of  levari  facias  shall  hereafter  be  issued  in  any  civil 
proceeding.] 

We  now  come  to  the  inquiry,  what  is  the  effect  of  judgments 
upon  equitable  interests. 

1.  With  respect  to  the  fieri  facias,  it  is .  clear  that  under  the  Fieri  facias  as 
system  of  uses  no  relief  could  have  been  granted  ;  for  the  creditor,  "^^"^  ^  "^"^  ^' 
coming  in  by  operation  of  law,  did  not  possess  that  privity  of 

estate  which  could  alone  confer  upon  him  the  right  to  sue  a 
subpoena.  During  the  earlier  period  of  trusts  the  same  technical 
notions  prevailed  ;  but  Lord  Nottingham  introduced  more  liberal 
doctrines,  and  established  the  principle  that  a  creditor,  pre- 
vented from  executing  the  legal  process  by  the  interposition  of 
a  trust,  might  come  into  Chancery,  and  prosecute  an  equitable 
fieri  facias  (b). 

2.  But,  as  the  analogy  to  law  must  be  strictly  pursued,  the  Trusts  not  bound 
trust  of  a  chattel  could  never  have  been  attached  in  equity  until  execution^^ued 
the  writ  of  execution  was  actually  sued  out ;  for   till  that   time  "it. 

there  was  no  lien  upon  the  debtor's  effects,  which  was  the  very 
ground  of  the  application  (c). 

3.  And  as  equity  only  follows,  and  does  not  enlarge  the  law.  Nor  where  the 
the  judgment  creditor  has  no  title  to   relief  where   the  chattel  no^tiiaWe*^  '^ 
of  which  the  trust  has  been  created  is  not  in  itself  amenable  to 

any  legal  process.  An  opinion,  indeed,  is  subjoined  to  the  case 
of  Sorn  V.  Horn  in  Ambler  (d),  that  a  trust  of  stock  might, 
before  the  Judgments  Act,  1838  («),  have  been  taken  by  a  judg- 
ment creditor  in  equitable  execution ;  and  Taylor  v.  Jones  (/), 
before  Sir  W.  Fortescue,  M.E.,  was  even  a  decision  to  the  same 

[(a)  46  &  47  Vict.  c.  52,  s.  146. J  34  Beav.  1  ;   Horsley  v.  Gox,  4  L.  R. 

(fc)  Pit  V.  Hunt,  2  Ch.  Ca.  73 ;  Anon.  Ch.  App.  92. 
case,  cited  1  P.  W.  445  ;  and  see  Scott  (c)  Angell  v.  Draper,  1  Vern.  399  ; 

V.  Scholey,  8  East,   485  ;   Estwick  v.  Shirley  v.  Watts,  3  Atk.  200 ;  Smith  v. 

Cailhud,5  T.  E.  420 ;  Kirkbyv.  Dillon,  Hurst,  1  Coll.  705  ;  Partridge  v.  Foster 

C.   P.   Cooper's  Eep.   1837-38,   504  ;  34  Beav.  1. 
Simpson  v.  Taylor,  7  Ir.  Eq.  Rep.  182  ;  (d)  Amb.  79. 

Bennett  v.  Powell,  3  Drew.  326  ;  Qore  (e)  1  &  2  Vict.  c.  110. 

V.   Bowser,  3  Sm.  &  G.  1  ;   Smith  v.  (/;   2  Atk.  600. 

Hurst,  1  Coll.  705 ;  Partridge  v.  Foster, 
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effect ;  but  such  a  doctrine,  inasmuch  as  stock  could  not  have 
been  reached  at  law,  was  clearly  contrary  to  all  principle,  and 
afterwards  incurred  the  express  disapprobation  of  Lord  Thurlow  (a), 
Lord  Manners  (J),  Sir  W.  MacMahon  (c),  Sir  Archibald 
Macdonald  (d),  and  Lord  Eldon  (e) ;  Lord  Thurlow  observing, 
that  the  opinion  in  Horn  v.  Horn  was  so  anomalous  and  unfounded, 
that  forty  such  would  not  satisfy  his  mind  (/).  However,  by 
the  Judgments  Act,  1838  (g),  various  descriptions  of  property, 
formerly  exempt,  are  now  liable  to  be  taken  in  execution,  and  the 
remedy  of  the  creditor  in  equity  must  be  deemed  to  be  enlarged 
accordingly  (A) ;  and  the  same  statute  provides  a  special  pro- 
cedure for  reaching  a  judgment  debtor's  interest  in  stock  whether 
legal  or  equitable  (i). 

Equity  of  4   ;jnjg  iudgment  creditor  is  entitled  to  the  like  relief  against 

redemption.  ,  .  . 

the    equity   of   redemption    of   a    chattel,   as   against  any   other 

equitable  interest  in  a  chattel  (j). 
"Whether  equity  5_  j^jg  giggit  owing  its  origin  to  a  statute,  a  doubt  may  suggest 
elegit  by  analogy,  itself  in  limine,  whether,  when  the  legislature  has  passed  an 
enactment  against  the  legal  estate,  a  Court  of  Equity  can,  con- 
sistently with  its  general  principles,  apply  by  analogy  the  same 
provision  to  the  case  of  a  trust.  A  legal  estate,  for  example, 
was  by  Act  of  Parliament  made  forfeitable  without  inquest  for 
treason,  and,  as  the  Statute  enumerated  "  uses,"  it  was  contended, 
and  seems  to  be  the  better  opinion,  that  trusts  also  under 
that  expression  became  forfeitable  to  the  Crown;  but  it  was 
never  suggested  that,  had  "  uses  "  not  been  inserted  in  the  Act, 
a  Court  of  Equity  could  have  subjected  trusts  to  forfeiture  by 
any  inherent  jurisdiction  of  its  own.  But  the  Act  which  origi- 
nated the  elegit  was,  like  the  statute  de  donis,  prior  to  the 
introduction  of  the  use ;  and  as  equity,  by  analogy  to  the 
Statute  of  Westminster,  admitted  entails  and  remainders  of 
trusts,  why  might  it  not,  by  analogy  to  another  Act  of  the 
same  statute,  allow  equitable  interests  to  be  affected  by 
judgments  {Tc)  ? 
Trusts  formerly        6.  It  would  Seem  that  in  Lord  Keeper  Bridgman's  time  a  trust 

not  subject  to 

elegit.   Secus  now.       (a)  Dundas  v.  Dutens,  2  Cox,  240  ;  (h)  See  cases  ante,  p.  85,  note  (c.)  ; 

and  see  a  note  of  S.  0.  in  Qrogan  v.  and  see  Stokoe  v.  Cowan,  29  Beav.  637. 

Cooke,  2  B.  &  B.  233.  (i)  See  post,  p.  1040. 

(6)  Grogan  v.  Cooke,  2  B.  &  B.  233.  (j )  King  v.  Marissal,  3  Atk.  192  ; 

(c)  Flasket  v.  Dillon,  1  Hog.  328.  Shirley  v.  Watts,  lb.  200  ;  Burdon  v. 

(d)  Caillaud    v.   Estwick,   2   Anst.       Kennedy,  lb.  739  ;  Thornton  v.  Finch, 
384.  4   Qiff.  515  ;   and  see  King  v.  Be  la 

(«)  Bider  v.  Kidder,  10  Ves.  368.  Matte,  Forr.  162. 

(/)  See  Grogan  v.  Cooke,  2  B.  &  B.  233.  (k)  See  Byall  v.  Bolle,  1  Atk.  184. 

(si)  1  &  2  Vict.  c.  110,  sect.  12. 
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was  not  subject  to  an  elegit  (a).  But  it  was  long  ago  established 
that  a  judgment  creditor  might  redeem  a  mortgage  in  fee  (6), 
and  it  is  now  equally  well  settled  that  he  may  prosecute  his 
elegit  against  any  other  equitable  interest  (c). 

7.  An  estate   given  by  A.   to  trustees   upon   trust  to   convert  Land  to  be  con- 
into  personalty  for  the  benefit  of  B.  has  in  equity  all  the  pro-  Jonalty  not  bound 
parties   of  personalty ;    and  therefore,  even  under  the   old   law,  by  a  judgment. 

a  judgment  against  the  person  to  whom  the  proceeds  of  the 
sale  were  directed  to  be  paid  conferred  no  lien  upon  the 
proceeds  {d). 

8.  Whether  the  same  principle  applied  where  a  judgment  was  Judgment 
entered   up   against   a    person    after    he    had    contracted   to   sell  af ""contraor' 
real  estate  was  much  doubted.  to  sell. 

Upon  this  subject  we  have  the  following  opinion  of  Mr  Serj.  Serjeant  Hill's 
Hill : — H.  A.  S.  seised  in  fee  of  an  estate,  subject  to  his  mother's  "P™""- 
jointure  and  to  younger  children's  portions,  contracted  for  the 
sale  of  the  property  in  lots  to  different  purchasers.  After  the 
date  of  the  contract,  H.  A.  S.  executed  a  conveyance  to  trustees, 
upon  trust  to  convey  to  the  different  purchasers,  and  to  invest 
part  of  the  purchase-money  in  the  funds  as  an  indemnity  against 
the  jointure  and  portions,  and  to  pay  the  residue  to  himself. 
Subsequently  to  the  deed  of  trxost,  H.  A.  S.  acknowledged  a  judg- 
ment. Mr  Serj.  Hill  was  consulted  on  the  part  of  the  trustees, 
whether  they  would  be  safe  in  paying  the  money  to  H.  A.  S., 
as  against  the  judgment  of  which  they  had  notice,  and  also 
as  against  judgments,  if  any,  of  which  they  had  no  notice.  The 
opinion  was  as  follows:  "As  to  the  judgment  of  which  the 
trustees  had  notice,  though,  to  many  purposes,  the  estate  agreed 

(a)  See  Pratt  v.  Colt,  Preem.  139.  Forth  v.  Diike  of  Norfolk,  4  Mad.  504, 

(5)  Oreswold  v.  Marshain,  2  Ch.  Ca.  per  Sir  J.  Leach  ;  Serj.  Hill's  opinion, 

170  ;  Crisp  v.  Heath,  7  Vin.  Ab.  52.  lb.  506,  note  (a.) ;  Foster  v.  Blackstone, 

(The  former  case  has  been  compared  1  M.  &  K.  311,  per  Sir  J.  Leach  ;  and 

with  Reg.  Lib.,  A.  1685,  f.  399,  and  see  Lodge  v.  Lyseley,  4  Sim.  70  ;  Kirhhy 

the  report  appears  substantially  cor-  v.  Dillon,  C.  P.  Cooper's  Eep.  1837-38, 

rect :    the  latter   case  has  not  been  504 ;  Neate  v.  Duke  of  Marlborough, 

found).     Plucknet  v.   Kirh,   1   Vern.  9  Sim.  60  ;  3  M.  &  Or.  407  ;  4  dams  v. 

411  ;  Reg.  Lib.  1686,  B.  fol.  181,  184,  Paynter,  1  Coll.  530 ;  Lewis  v.  Lord 

see  post,  p.  1065  ;   Sharpe  v.  Earl  of  Zouche,  2  Sim.  388.    Davidson  v.  Foley, 

Scarborough,  4  Ves.  538,  and  the  cases  2  B.  C.  C.  203  ;  3  B.  C.  C.  598  ;  and 

cited  lb.  541  ;  Stileman  v.  Ashdown,  Flasket  v.  Dillon,  1  Hog.    324  (com- 

2  Atk.  477  ;  Fothergill  v.  Kendrick,  2  monly  cited  upon  this  subject),  were 

Vern.  234 ;  and  see  Steele  v.  Philips,  cases  of  a  legal  elegit,  and  the  judg- 

1  Beat.  188  ;  Forth  v.  Duke  of  Norfolk,  ment  creditor  was  seeking  to  remove 

4  Mad.  503 ;    King  v.  De  la  Motte,  an  impediment  to  the  legal  execution 

Forr.  162  ;  Freeman  v.  Taylor,  3  Keb.  of  it. 

307  ;  Hatton  v.  Haywood,  9  L.  R.  Ch.  (d)  Foster  v.  Blackstone,  1  M.  &  K. 

App.  229.  297  ;  and  see  Browne  v.  Cavendish,  1 

(c)  Tunstall  v.  Trappes,  3  Sim.  286 ;  Jon.  &  Lat.  633. 
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Sir  J.  Leach's 
opinion. 


Dictum  of  Sir  L. 
Shadwell. 


to  be  sold  is  from  the  time  of  the  contract  the  estate  of  the 
purchaser ;  yet  I  think  the  vendor  is  not  before  payment  of  the 
money  to  be  considered  a  mere  trustee,  for  the  estate  continues 
his  at  law,  and  even  in  equity  he  has  a  right  to  detain  it  until 
payment  of  the  purchase-money;  and,  therefore,  the  judgment 
creditor  hath  a  right  to  so  much  of  the  purchase-money  as  is 
sufficient  to  satisfy  the  judgment;  and  the  trustees  having 
notice  of  his  right  ought  to  pay  it,  if  the  money  is  in  their 
hands.  As  to  the  judgments,  if  any,  of  which  the  trustees  have 
no  notice,  I  think  a  Court  of  Equity  will  not  make  them  pay  the 
money  over  again,  if  they  apply  it  according  to  the  deed  of 
trust,  because  I  think  equity  in  the  case  of  a  judgment  creditor 
and  a  iond  fide  purchaser  or  a  trustee  without  notice,  will  not 
interpose  on  either  side,  but  will  leave  the  law  to  take  its 
course"  (a). 

And  Sir  J,  Leach  appears  to  have  concurred  in  this  opinion, 
that  the  vendor's  interest  after  the  contract  was  bound  by  a 
judgment ;  for  in  Forth  v.  the  Duke  of  Norfolk  (b),  where  a 
person  had  mortgaged  an  estate  in  fee,  and  then  contracted  to 
sell,  and  afterwards,  before  the  conveyance,  acknowledged  a  judg- 
ment, Sir  J.  Leach  said :  "  An  assignee  for  valuable  consideration 
is  discharged  of  the  claim  of  the  judgment  creditor,  unless  he 
had  notice  of  it  before  the  consideration  paid.  If  A.,  before  the 
actual  conveyance  to  him,  had  received  notice  of  the  judgment, 
then,  being  a  purchaser  of  an  equitable  interest  in  a  freehold 
estate  from  the  debtor,  and  not  having  paid  his  purchase-money, 
he  would  have  been  equally  affected  with  the  judgment  as  the 
debtor  himself;  and  if  he  had  afterwards  paid  the  whole 
purchase-money  to  the  debtor,  he  would  have  still  remained 
liable  to  the  judgment  creditor." 

But  in  a  subsequent  case  Sir  L.  Shadwell  said  "he  should  not 
have  given  the  opinion  which  the  learned  Serjeant  had  done,  for 
it  appeared  to  him  that  from  the  time  H.  A.  S.  entered  into 
binding  contracts  to  sell  the  lands,  he  not  having  judgments 
against  him  at  that  time,  the  purchasers  had  a  right  to  file  a 
bill  against  him  and  have  the  legal  estate  conveyed "  (c).  And 
it  may  be  argued  that  if  the  vendor  die  after  the  contract,  but 
before    the    conveyance,   the  purchase-money   would  go   to   the 


(a)  Cited  Forth  v.  Duke  of  Norfolk, 
4  Mad.  506,  note  (a). 

(b')  4  Mad.  503. 

(c)  Lodge  V.  Lyseky,  4  Sim.  75  ;  and 
sge    Graddock  v.  Piper,  14   Sim.  310, 


where,  however,  it  does  not  appear 
whether  the  judgments  were  entered 
up  before  the  actual  sale  or  the  decree 
for  sale, 
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executor  (a) ;  and  that  if  the  contract  work  a  notional  conversion 
of  the  land  into  nioney  in  respect  of  the  vendor's  representatives, 
the  same  consequence  ought  to  follow  in  respect  of  the  vendor's 
Judgment  creditors. 

9.  The  case  became  still  more  difficult  where  A.  conveyed  to  Whether  in  case 

trustees  upon  trust  to  sell  for  the  discharge  of  incumbrances  °^ ''°°7®J?"°®   „ 

.,  ,  ,  upon  trust  to  aell 

and  to  pay  the  surplus  to  himself,  and,  before  sale,  a  judgment  or  mortgage,  with 

was  entered  up  against  A.  (6);  or  where  a  mortgage  was  given  P°rpi„°p^^^*;j^ 
with    power    of    sale    to    the    mortgagee,   and  a  judgment   was  are  bound  by  u 
entered    up    against    the    mortgagor    before    sale    (c).       It   was ''"  ^""^^  ' 
clear  that  in  either  case  the  power  of  giving  receipts  was  bind- 
ing as  against  the  judgment  creditor,  so  that  a  purchaser  from 
the  trustee   or   mortgagee  was   not  concerned   to   see  that  the 
judgments  were  satisfied  {d) ;  but  this  still  left  open  the  question 
whether  the  judgment  was  or  was  not  a  lien  or  charge  on  the 
proceeds  in  the  hands  of  the  mortgagee  or  trustee. 

10.  The  question  whether  under  the  old  law  the  lien  of  the  How  much  of  the 
judgment  creditor  extended  to  the  whole  or  a  moiety  of  the  trust  j^^J^j^j^^yj*"^ 
estate  was  also  one  of  considerable  difficulty,  and  the  authorities  tion. 

can    only    be    reconciled    by    the    aid    of    a    somewhat    subtle 
distinction. 

A  judgment  creditor  might  have  come  into  a  Court  of  Equity  on  what  grounds 
upon   two  grounds ;    First,  upon   a   legal  title,  where  he  either  *  J"<?g™ent 
sought  to  remove  an  impediment  to  the  execution  of  his  legal  apply  to  a  Court 
elegit,  or,  after  the  death  of  his  conusor,  sued  for  payment  of  his  °'  ^l^'ty- 
debt  out  of  the  conusor's  personal  assets,  and,  if  they  should  be 
insufficient,  then  by  sale  (e)  of  the  real  estate ;  or.  Secondly,  upon 
an  equitable  elegit,  on  the  ground  that  he  had  no  legal  lien,  and 
therefore  could  have  no  legal  process  (/). 

As  the   extent   of    relief    ought  in    both    these    cases    to    be  Execution  of  a 

the  same,  and  the  Court  never  attempted  to  make  a  difference,  ™oiety  only  of  a 

trust  estate. 

(a)  See  i^isirrar  V.  fFimiertore,  5  Beav.  the  jurisdiction    of    facilitating  the 

1  ;  Ourre  v.  Bowyer,  lb.  6,  note.  remedy  by  a  sale.     See  Barnewall  v. 

(6)  See  Bayden  v.   Watson,  7  Jur.  Barnewall,  3   Ridg.  61  ;  O'Fallon  v. 

245 ;     Re    Underwood,     3    K.    &    J.  Dillo'n.,  2  Sch.  &  Lef.  19 ;   O'Oorman 

745.  V.  Comyn,  lb.  139  ;  Stileman  v.  Ash- 

(c)  See  Wright  v.  Base,  2  S.  &  S.  down,  2  Atk.  610 ;  but  see  Bedford  v. 
323,  and  Olarke  v.  Franklin,  4  K.  &  J.  Leigh,  2  Dick.  709  ;  Neate  v.  Duke  of 
260.  Marlborough,  3  M.  &  Cr.  417. 

(d)  Lodge  v.  Lyseley,  4  Sim.  75  ;  (/)  These  grounds  of  suit  still  sub- 
Alexander  v.  Crosbie,  6  Ir.  Eq.  Rep.  sist,  in  addition  to  that  conferred  by 
513 ;  Drummond  v.  Tracy,  Johns.  the  13tli  section  of  the  Judgments 
608.  Act,    1838,     giving     the    judgment 

(e)  An  elegit  would  at  law  give  the  creditor  a  charge  in  equity.  [See 
possession  of  the  lands  till  the  satis-  Anglo-Ltalian  Bank  v,  L)avies,  9  Ch. 
faqtion  of  the  debt,  but  equity  assumed  P.  (C.  A.)  275.] 
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Execvition  of  the 
whole  of  an 
equity  of 
redemption. 


the  authorities  determined  upon  either  head  may  be  relied 
upon  as  applicable  to  the  other.  The  result  of  the  cases 
upon  this  principle,  notwithstanding  an  early  authority  to  the 
contrary  (a),  appears  to  be  that  a  judgment  creditor  could  under 
the  old  law  sue  an  equitable  elegit  of  a  moiety  only  of  a  trust 
estate  (b). 

11.  An  equity  of  redemption  was,  however,  governed  by  a 
different  rule.  If  A.,  seised  of  an  estate,  mortgaged  it  to  B.  in 
fee,  and  then  confessed  a  judgment  to  C,  it  was  clear  that  C.  had 
a  lien  which  entitled  him  to  redeem  B.  But  should  he  redeem 
the  whole  or  a  moiety?  So  far  as  the  judgment  creditor  had 
any  claim  of  his  own,  a  moiety  only ;  but  as  B.  could  not  be 
compelled  to  part  with  the  smallest  fraction  of  the  estate  until 
he  had  been  satisfied  his  whole  debt,  C.  was  under  the  necessity 
of  redeeming  the  entirety.  Again  when  C.  had  taken  a  transfer 
of  the  security,  it  followed  that,  as  mortgagee  with  a  judgment 
against  the  mortgagor,  he  had  a  right  to  tack,  and  no  one  could 
redeem  any  part  of  the  estate  out  of  his  hands  until  payment 
not  only  of  the  original  mortgage  debt  but  also  of  the  judgment. 
Thus  it  arose  from  a  kind  of  necessity,  and  not  from  any  wanton 
violation  of  principle,  that  in  the  instance  of  an  equity  of  re- 
demption the  judgment  creditor  was  paid  by  a  sale  of  the  whole 
estate  (c)  (1). 

In  Stileman  v.  Ashdown  (d),  Lord  Hardwicke  at  the  same 
time  that  he  gave  a  judgment  creditor  a  moiety  only  of  the  trust 
estate,  ordered  a  sale  of  the  whole  of  the  lands  in  mortgage  (e). 


(a)  Compton  v.  Oompton,  cited  in 
Stileman  v.  Ashdovm,  Amb.  15  ;  Reg. 
Lib.  A.  1711,  f.  134.  The  authority 
of  this  case  cannot,  however,  have 
much  weight,  for,  as  was  observed  by 
Lord  Hardwicke  (Stileman  v.  Ash- 
dovm, Amb.  17),  the  point  whether 
the  whole  or  a  moiety  should  be  sold 
appears  not  to  have  been  discussed. 

(6)  Stileman  v.  Ashdown,  2  Atk.  477, 
608  ;  Bowe  v.  Bant,  Dick.  150 ;  Reg. 
Lib.  B.  1750,  f.  427  ;  Bamewall  v. 
Barnewall,  3  Ridg.  P.  C.  24  ;  O'Dowda 
V.  O'Dowda,  2  Moll.  483  ;  Anon,  case, 
lb.  ;  O'Gorman  v.  Oomyn,  2  Sch.  & 
Lef.  137  ;  Burroughs  v.  Elton,  11  Ves. 
33  ;  Williamson  v.  Park,  2  Moll.  484  ; 
Armstrong  v.  Walker,  lb.    In  O'Fallon 


V.  Dillon,  2  Sch.  &  Lef.  13,  the  sale 
of  the  estate  was  not  confined  to  a 
moiety  ;  but  there  the  creditor  had 
entered  up  two  judgments  the  same 
term,  and  then  as  both  judgments  were 
of  the  same  date,  the  creditor  might 
at  law  have  taken  both  moieties  in 
execution.  See  Attomey-Oeneral  v. 
Andrew,  Hard.  23. 

(c)  Stonehewer  v.  Thomson,  2  Atk. 
440 ;  Sish  v.  Hopkins,  Blunt's  Amb. 
793. 

{d)  2  Atk.  477. 

(e)  Sir  A.  Hart,  not  observing  the 
ground  of  the  distinction,  has  charged 
Lord  Hardwicke  with  inconsistency  ; 
Leahy  v.  Dancer,  1  Moll.  322. 


(1)  It  was  ruled,  upon  a  similar  principle,  that,  where  freeholds  and  copy- 
holds were  blended  in  one  mortgage,  the  equity  of  redemption  of  the  whole 
was  liable  as  assets  to  a  bond  creditor,  though  copyholds  by  themselves  were 
not  assets  ;  Acton  v.  Pierce,  2  Vern.  480. 
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So,  where  there  were  several  incumbrancers  by  judgment  upon 
an  equity  of  redemption,  and  the  Court  decreed  a  sale,  the  first 
judgment  creditor  was  not  confined  to  a  moiety  of  the  estate, 
but  the  decree  was,  that  the  incumbrancers  should  be  paid  their 
full  demands  out  of  the  proceeds  of  the  sale,  according  to  their 
priority  (a). 

12.  [The  cases  of  a  mortgage  by  way  of  trust  or  of  an  annuity  Case  of  a  trust 
deed,  though   the    interests    derived   thereunder  border   closely  mortgage. 
upon  the  nature  of  an  equity  of  redemption,  yet  present  some 

features  of  distinction,  for  here  the  legal  estate  never  becomes 
absolute  in  the  mortgagee  or  grantee  of  the  annuity,  but  is  held 
in  trust  for  the  mortgagor  or  grantor,  and,  strictly  speaking,  there 
is  nothing  to  be  redeemed,  but  merely  a  trust  to  be  executed. 
However,  even  in  the  case  of  a  conveyance  of  land  to  ordinary 
uses  to  secure  an  annuity,  where  the  grantor]  confessed  a 
judgment,  and  the  question  was  whether  it  should  affect  the 
whole  or  only  a  moiety  of  the  estate.  Sir  L.  Shadwell,  on  the 
ground  that  a  judgment  creditor  might  redeem  the  entirety  of  the 
lands  in  mortgage,  held  that  the  lien  should  extend  to  the 
whole  (b). 

13.  We  come  next  to  the  provision  in  the  10th  section  of  the  Execution  of  a 
Statute   of  Frauds   (c),   which   enables   a  judgment   creditor  in  J"^^^ ^t  kw, ^ 

certain  cases   to   sue    a   writ    of    execution   at   law  against   an  "n<ier  statute  of 

°  Frauds, 

equitable  estate. 

The  10th  section  enacts  in  substance  that  it  shall  be  lawful 

for  the  sheriff  to  deliver  execution  unto  the  party  suing  of  all 

such  lands  and  hereditaments  as  any  other  person  may  be  in  any 

manner  of  wise  seised  or  possessed  in  trust  for  the  party  against 

whom  execution  is  so  sued,  like  as  the  sheriff  might  or  ought  to 

have  done,  if  the  said  party  against  whom  execution  is  so  sued 

had  been  seised  of  such  lands  and  hereditaments  of  such  estate 

as   they   are  seised  of  in  trust  for  him  at  the  time  of  the  said 

execution  sued. 

14.  Upon  the  construction  of  this  section  the  following  points  Construction  of 
have  been  resolved  :—  *''"  ^***"*''' 

a.  As  the  statute,  though  using  in  one  case  the  words  seised  or 
possessed,  speaks  elsewhere  only  of  lands,  &c.,  of  which  others  are 
seised  in  trust  for  the   debtor,  it  does  not  extend  to  trusts  of 

(a)  Shairpe  v.  Earl  of  Scarborough,  see  300.     [The  question  is  more  fully 

4  Ves.  538  ;  and  see  the  cases  cited  discussed  in  the  eighth  edition  of  this 

lb.  541  ;  and  Berrington  v.  Evans,  3  work  at  pp.  801,  802.] 

Y.  &  0.  384.  (c)  29  Car.  2.  c.  3. 

(i)  Tunstall  v.  Trappes,  3  Sim.  286, 
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chattels  real  of  which  the  legal  proprietor  is  said  not  to  be  seised, 
but  possessed  (a). 

jQ.  An  equity  of  redemption  is  not  within  the  terms  of  the 
Act  (6). 

y.  A  hare  and  simple  trust  only  is  intended — not  one  of  a 
complicated  nature,  where  the  interests  of  other  parties  are  mixed 
up  with  the  debtor's  title  (c). 

S.  If  after  the  judgment  is  entered  up,  but  before  actual  execu- 
tion, the  estate  has  been  disposed  of  to  a  purchaser,  so  that 
when  execution  is  sued  there  is  no  trust  for  the  debtor  in  esse,  in 
that  case  the  words  of  the  statute  fail  to  provide  a  remedy,  and 
the  judgment  creditor  cannot  be  put  in  possession  {d). 
Whether  equit-  The  question  has  been  much  discussed  whether  in  the  last  case, 
be  had  where  no   though  the  judgment  creditor  could  not  prosecute  a  legal  execu- 

legal  elegit  of  a     tion,  he  might  not  subject  the  purchaser,  if  affected  with  notice,  to 

lirusi)  uncLBr  tii6  -i  t       t     •     /  t-  •ii 

statute.  an  equitable  elegit  (e).     It  was  said,  that  as  there  was  no  execu- 

tion at  law,  and  equity  followed  the  law,  the  creditor  was  with- 
out redress ;  but  in  this  argument  the  principle  that  equity 
followed  the  law  seems  to  be  wrongly  applied.  A  judgment 
bound  a  legal  estate,  and,  as  equity  followed  the  law,  a  judgment 
was  therefore  in  equity  a  lien  upon  the  trust.  The  Statute  of 
Frauds  introduced  an  additional  remedy  by  enabling  the  judgment 
creditor,  in  certain  cases,  to  take  legal  execution  of  a  trust. 
But  affirmative  statutes  do  not  abridge  the  common  law  (/),  and 
therefore  the  creation  of  a  legal  remedy  in  certain  cases  pro- 
vided for  by  the  Act  could  not  preclude  the  judgment  creditor 
from  prosecuting  his  equitable  elegit  in  other  cases  for  which  the 
statute  had  made  no  provision.  The  enactment  was  clearly 
meant  to  be  remedial,  but  the  doctrine  contended  for  would 
impress  on  it  a  restrictive  character,  and  convert  it  into  a 
disabling  statute.'  The  difficulty  in  the  way  of  the  relief  was 
said  to  be,  that  no  instance  of  it  could  be  found  after  the  most 
diligent  search.  The  reason  probably  was,  that  judgments  had 
only  in  modern  times  been  held  to  bind  equitable  interests  at 
all ;    the    doctrine    was    certainly    not    established    before    the 


(a)  Lyster  v.  Dolland,  3  B.  0.  C. 
478  ;  S.  a,  1  Ves.  jun.  431  ;  Scott  v. 
Scholey,  8  East,  467 ;  Metcalfv.  Seholey, 
2  Bos.  &  Pul.  N.  E.  461. 

(6)  Lyster  v.  Dolland,  Scott  v. 
Scholey,  Metcalf  v.  Scholey,  uhi  sup. ; 
Burdon  v.  Kennedy,  3  Atk.  739. 

(c)  Doe  V.  Greenhill,  4  B.  &  Aid. 
684  ;  Harris  v.  Booker,  4  Bing.  96 ; 
Forth  V-  Duke  of  Norfolk,  4  Mad.  504, 


per  Sir  J.  Leach. 

(d)  Hunt  V.  Coles,  1  Com.  226 ; 
Harris  v.  Pugh,  4  Bing.  335. 

(e)  See  2  Sugden's  Vend,  and  Puroh. 
10th  ed.  386  ;  14th  ed.  535  ;  Coote  on 
Mortg.  3rd  ed.  p.  53  ;  6th  ed.  p.  670  ; 
2  Powell,  Mortg.  606  ;  Fisher  on 
Mortg.  p.  366. 

(/)  Attorney-General  v.  Andrew, 
Hard.  27  ;  2  Inst.  472. 
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Statute  of  Frauds.  But  the  system  of  trusts  had  from  that 
period  downwards  been  gradually  maturing,  and  the  principles 
which  governed  uses,  and  were  thence  transferred  into  trusts, 
had  since,  not  indeed  been  abandoned,  but  received  a  much  more 
enlarged  and  liberal  application,  and  as  judgments  were  acknow- 
ledged to  be  liens  upon  equitable  interests,  the  consequence 
necessarily  followed  that  a  purchaser  was  bound  by  notice  of 
a  judgment,  as  he  would  be  bound  by  notice  of  any  other  equit- 
able incumbrance. 

15,  We  now  proceed  to  an  examination  of  the  more  recent 
statutes. 

By  the  Judgments  Act,  1838  (1  &  2  Vict.  c.  110),  it  is  enacted—  l  &  2  Viot.c.  110. 
(i.)  By  sect.  11,  That  execution  at  law  may  be  had  under  an 
elegit  of  all  such  lands,  including  copyholds,  as  the  debtor  or  any 
person  in  trust  for  him  was  seised  or  possessed  of,  or  over  which 
he  had  a  disposing  power  which  he  might  without  the  assent  of 
any  other  person  exercise  for  his  own  benefit  (a),  at  the  time  of 
entering  up  the  judgment  or  at  any  time  afterwards,  (ii.)  By 
sect.  13,  That  in  equity  a  judgment  shall  operate  as  a  charge 
upon  the  whole  of  the  lands,  freehold  and  copyhold,  of  which  the 
debtor  was  seised  or  possessed  for  any  estate  or  interest  whatever 
at  law  or  in  equity,  or  over  which  he  had  a  disposing  power,  at  or 
subsequently  to  the  entering  up  of  the  judgment,  with  a  proviso 
that  the  creditor  shall  not  be  entitled  to  proceed  in  equity  to 
obtain  the  benefit  of  such  charge  until  after  the  expiration  of  a 
year  from  the  date  of  the  judgment,  and  that  the  protection  in 
equity  of  purchasers  for  valuable  consideration  without  notice 
shall  not  be  disturbed,  (iii.)  By  sect.  18,  That  decrees  and  orders 
of  Courts  of  Equity,  rules  of  Courts  of  Common  Law,  &c.,  whereby 
any  sum  of  money,  or  any  costs,  charges,  or  expenses,  shall  be 
payable  to  any  person,  shall  have  the  effect  of  judgments  (h). 
But,  (iv.)  By  sect.  19,  That  no  judgments,  decrees,  or  orders,  shall 
affect  real  estate  iy  virtue  of  the  Act,  unless  and  until  they  have 

(o)  A  trust  for  the  separate  use  of  a  (6)  A  decree  for  an  account  merely 

married  woman  was  held  not  to  be  an  is  not  within  the  section  ;   Ghadwick 

estate  over  which  she  had  a  disposing  v.  Holt,  2  Jur.  N.S.  918  ;  [Widgery  v. 

power  within  the  meaning  of  the  Act ;  Tepper,  6  Ch.  D.  (C.  A. )  364].    Neither 

Digby  v.  Irvine,  6  Ir.  Eq.  Rep.  149.  is  a  rule  of  a  Court  of  Common  Law 

Neither  was  the  power  of  the  settlor  which  does  not  specify  the  sum  to  be 

to  defeat  a  voluntary  settlement  by  paid;  Jones  y.  Williams,  II  Ad.  &  Ell. 

means  of  the  27  Eliz.  c.  4,  see  ante,  175  ;  Doe  v.  Amey,  8  M.  &  W.  565 ; 

p.  80,  a  disposing  power  within  the  Act  though,  as  respects  costs,  the  case  is 

of  Vict.  ;  Beavan  v.  Earl  of  Oxford,  6  different ;  Jones  v.   Willianw,  8  M.  & 

De  G.  M.  &  G.  507.  W.  349  ;  Doe  v.  Barrell,  10  Q.  B.  531. 
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been  registered  with  the  senior  master  of  the  Court  of  Common 
Pleas  {a). 
sut^t'^'"'"  *^^  ^^'  ^*  ^^  observable  upon  these  clauses,  that  an  equitable 
estate,  whether  of  freehold  or  copyhold  tenure,  and  whether  of 
freehold  or  leasehold  interest,  and  without  any  restriction  as  to  the 
time  of  execution  sued,  as  in  the  10th  section  of  the  Statute 
of  Frauds,  is  subjected  by  the  Act  to  execution  at  law  by  writ 
of  elegit  (sect.  11),  and  to  quasi  execution  in  equity  by  way  of 
charge  (sect.  13).  In  the  latter  case  purchasers  without  notice 
are  expressly  protected  (sect.  1 3),  but  in  the  former  case  not :  a 
purchaser,  therefore,  even  of  an  equitable  interest,  after  the 
commencement  of  the  Act,  was  obliged  by  this  statute  to  search 
the  registry  for  judgments  entered  up  against  the  vendor,  and 
that  whether  before  or  subsequently  to  the  Act,  for  the  time 
for  entering  up  the  judgments  was  immaterial,  provided  they 
had  been  registered.  It  may  be  thought  anomalous  and  incon- 
sistent that  a  purchaser  should  not  be  protected  at  law  by  want 
of  notice,  while  he  was  in  equity;  but  the  intention  of  the 
legislature  probably  was,  in  giving  a  remedy  both  at  law  and 
in  equity,  not  to  disturb  the  principles  upon  which  the  respec- 
tive Courts  acted,  and  therefore ,  if  the  trust  was  a  plain  one, 
and  so  amenable  to  a  legal  elegit,  the  judgment  creditor  might 
take  the  land  in  execution  even  against  a  purchaser  without 
notice;  but  if  the  trust  was  so  complicated  as  to  oblige  him  to 
apply  to  a  Court  of  Equity,  and  treat  the  judgment  as  a  charge, 
the  Court  by  the  Act  was  not  to  disregard  its  established  rules, 
but,  as  in  all  other  cases,  was  to  protect  a  purchaser  without 
notice. 
Estate  or  interest  17.  The  following  cases  have  been  decided  upon  this  Act.  A. 
of  beingTakenln  was  entitled  to  an  annuity  secured  by  a  covenant  and  an  assign- 
execution,  ment  of  leaseholds  in  trust  to  sell,  and  it  was  held  that  A.'s 
interest  under  the  deed  might,  under  the  Act,  be  made  available 
for  payment  of  a  judgment  debt  due  from  her  (6).  A  testator 
gave  real  estate  to  trustees  upon  trust  to  levy  and  raise,  during 
the  life  of  A.,  an  annuity  of  400^.,  and  directed  the  annuity  to 
be  held  upon  trust  for  the  support,  clothing,  and  maintenance 
of  A.,  and  the  Court,  having  previously  decided  that  the  trust 
was  one  for  the  benefit  of  A.  generally  (c),  held  that  a  judgment 

[(a)  The  registration  is  now  effected  Charges  Act,  1900  (63  &  64  Vict.  c. 

at  the  office  of  Land  Registry,  pursuant  26),  see  post,  p.  1056.] 

to  s.  5  of  the  Land  Charges  Eegistra-  (6)  Harris  v.  Davison,  15  Sim.  128. 

tion  and  Searches  Act,  1888  (51  &  52  (c)    Younghusband    v.    Gishorne,    1 

Vict.  c.  61),  as  amended  by  the  Land  Coll.  400. 
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creditor  of  A.  was  entitled  to  a  charge  on  the  annuity  under  the 
Act  (a).  A  person  covenanted  to  pay  A.  5000Z.,  and  that  the 
sum  should  be  a  charge  on  certain  land,  and  it  was  held  that  a 
judgment  creditor  of  A.  was  entitled  to  a  charge  on  the  land  in 
respect  of  A.'s  interest  therein  (h).  A  mortgage  was  executed 
with  a  power  of  sale,  and  the  surplus  made  payable  to  the 
mortgagor,  his  heirs,  appointees,  or  assigns,  and  before  a  sale, 
judgment  was  entered  up  against  the  mortgagor,  who  was 
subsequently  discharged  under  the  Insolvent  Act,  and  after  such 
discharge  the  mortgagee  sold  under  the  power  of  sale,  and  it  was 
held  that  the  judgment  creditor  was  entitled  to  the  surplus 
proceeds  of  sale  (c).  A.  was  tenant  for  life  of  one-third  of  a 
trust  fund,  which  at  the  time  was  invested  on  real  securities, 
and  it  was  held,  though  the  trustees  had  a  power  of  varying 
the  securities,  that  A.'s  interest  was  bound  by  the  judgment  (d). 
Afeyne,  trustee  for  sale  with  a  power  of  signing  receipts,  married, 
and  then  with  the  concurrence  of  her  husband  contracted  to  sell, 
and  the  purchaser  objected  that,  as  the  feme  covert  was  beneficially 
entitled  to  one-third  of  the  produce,  and  judgments  were  entered 
up,  but  after  the  contract,  against  the  husband,  the  wife  could 
not  make  a  title ;  however,  the  Court  held  that  the  judg- 
ments could  not  neutralise  or  prejudice  the  power  of  sale  and 
signing  receipts  (e).  Where  a  testator  devised  an  estate  to  his 
wife  for  life,  with  remainder  upon  trust  to  sell  and  divide  the 
proceeds  amongst  the  testator's  sons  for  life,  of  whom  James  was 
one,  it  was  held  by  V.  C.  Kindersley  that  the  share  of  James 
was  not  "  any  estate  or  interest  in  land "  within  the  meaning  of 
the  statute  (/).  But  it  is  observable  that  of  the  several  previous 
decisions  one  only  {Harris  v.  Davison)  appears  to  have  been 
brought  to  the  attention  of  the  Court. 

18.  The    object   of   the    proviso    in    sect.    13,   restraining  the  Proviso  against 
creditor  from  suing  for  a  year,  is  not  obvious ;    but  most  pro-  ^^f  j"  ea"^ft 
bably  the  framers  of  the  Act  considered,  that  since  he  would  judgment, 
obtain,  as  incident  to  his  charge,  a  right  to  a  sale  in  equity, 
while  under  the  elegit  he  could  only  hold  the  land  and  take  the 


(a)  S.  a,  1  De  G.  &  Sm.  209.  14  Jur.  784  ;   17  Sim.  183  ;  and  see 

(6)  Russell  V.  M'Gulloch,  1  K.  &  J.  Thornton  v.  Finch,  4  Giff.  515. 

313 ;  and  see  Glare  v.   Wood,  4  Hare,  (d)  Avison  v.  Holmes,  1   J.   &   H. 

81.     But  by  the  Judgments  Act,  1855  530. 

(18  &  19  Vict.  c.  15),  s.  11,  when  the  (e)  Drummond  v.  Tracy,  Johns.  608. 

mortgagee  is  paid  off,  the  judgment  (/)  Thomas  v.  Cross,  2  Dr.  &  Sm. 

against  him  ceases  to  bind  the  land.  423. 
(c)  Robinson  v.  Hedger,  13  Jur.  846  ; 
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rents  and  profits,  some  delay  might  reasonably  be  interposed 
before  the  exercise  of  the  larger  statutory  remedy.  And,  not- 
withstanding the  proviso,  it  has  been  held  that  the  judgment 
creditor  is  entitled  to  have  the  interest  of  his  debtor  at  once 
secured  for  the  creditor's  protection  (a);  and  as  between  two 
judgment  creditors  the  one  who  first  obtains  the  charging  order 
has  priority  (&). 
Consideration  of       19,  The  14th  Section  of  the  Act,  which  introduced  a  species  of 

the  Charging  .  .  ^  , 

Order  provisions,  execution  against  stoclis  and  shares  in  public  funds  and  public 
companies  (c),  which  before  were  not  liable,  deserves  a  separate 
consideration.  By  that  section  it  is  enacted  that  if  any  person 
against  whom  any  judgment  (d)  shall  have  been  entered  up  in 
any  of  Her  Majesty's  superior  Courts  at  Westminster,  shall  have 
any  Government  stock,  funds,  or  annuities,  or  any  stock  or 
shares  of  or  in  any  company  in  England,  standing  in  his  name 
in  his  own  right  («),  or  in  the  name  of  any  person  in  trust  for 
him,  it  shall  be  lawful  for  the  judge  of  one  of  the  superior 
Courts,  on  the  application  of  any  judgment  creditor,  to  order 
that  such  stock,  dec,  shall  stand  charged  with  the  payment  of  the 
amount  for  which  judgment  may  have  been  recovered,  and  such 
order  shall  entitle  the  judgment  creditor  to  all  such  remedies 
as  he  would  have  been  entitled  to  if  such  charge  had  been  made 
in  his  favour  by  the  judgment  debtor,  provided  that  no  pro- 
ceedings shall  be  taken  to  have  the  benefit  of  such  charge  until 
after  the  expiration  of  six  calendar  months  from  the  date  of 
such  order;  and  by  the  next  following  section  of  the  Act  it  is 
provided  that  the  order  of  the  judge  shall  be  ex  parte  in  the 
first  instance,  and  shall  restrain  the  Bank  or  Company  from 
permitting  a  transfer  of  the  Government  stock,  funds,  annuities, 

(a)  Yescombe  v.  Landor,  28  Beav.  s.  12,  of  taking  money,  &c.,  under  a 
80;  Partridge  v.  Foster,  34  Beav.  1  ;  jfteri /acms,  a  charging  order  on  cash  in 
Tillett  V.  Pearson,  43  L.  J.  N.S.  court  standing  to  the  credit  of  a  judg- 
Ch.  93.  And  see  Smith  v.  Hurst,  1  ment  debtor  can  be  made  under  the 
Coll.  705,  and  S.  C,  10  Hare,  43  ;  general  jurisdiction  of  the  Court  of 
Maddnnon  v.  Stewart,  1  Sim.  N.S.  76,  Chancery  now  vested  in  the  High 
91.  Court  of  Justice';  Brereton  v.  Edwards, 

(b)  Thomas  v.  Cross,  2  Dr.  &  Sm.  21  Q.  B.  D.  (C.A.)  488.] 

423.  (d)  Extended  to  Decrees,  &c.,  by 

[(c)  Debentures  of  a  company  are  s.  18  ;  and  by  the  Judgments  Act, 

not  within  these  words,  and  there-  1840  (3  &  4  Vict.  c.  82),  s.  1,  the 

fore  a  charging  order  cannot  be  made  property  intended    to   be  embraced 

on  such  debentures  standing  in  the  by  this    section   ia  further  defined, 

name  of  a  trustee  for  the  judgment  so  as  to  include  any  interest  (as  a  life 

debtor  ;  Sellar  v.  Bright  &  Co.,  (1904)  estate,  [but  not  a  mere  spes  successionis, 

2K.  B.(O.A.)446;  nor  does  the  section  &  ^sWow,  W.  N.  (1900)  109] )  in  stock 

extend  to  cash,  but  by  way  of  equitable  or  shares, 
execution  and  in  aid  of  the  power  [(e)  See^osi,  p.  1041.] 

conferred  by  the  Judgments  Act,  1838, 
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stock,  or  shares  affected  by  the  order,  and  that  no  disposition 
of  the  judgment  debtor  in  the  meantime  shall  be  valid  as  against 
the  judgment  creditor,  [and  that  unless  the  judgment  debtor 
shall  within  a  time  to  be  mentioned  in  the  order,  show  cause, 
the  order  shall  be  made  absolute ;  but  the  judge  may,  upon  the 
application  of  the  judgment  debtor  or  any  person  interested, 
discharge  or  vary  the  order  (a).] 

20.  The  leading  points  ruled  or  decided  with  reference  to  this 
species  of  execution  are  the  following  : — 

a.  [The  charging  order  may  be  made  by  any  Divisional  Court  or  By  whom  charg- 
by  any  judge  (6).]     The  charging  order  is  made  ex  parte  and  nisi  ^t^^^^^^  °  °" 
in  the  first  instance,  but  when  confirmed  absolute  it  operates  from 
the  order  nisi  (c). 

|8.  Where  stocks  or  funds  are  vested  in  trustees,  and  a  judg- Charging  order 
ment    debtor    appears    to    be   interested   therein,  the   charging  J^'^  without^  ^* 
order  will   be   made   at  law,  so  as  to  affect  the  interest  of  the  deciding  the 
judgment    debtor,    whatever    it    may     be,     leaving    it    to    the  Lterest  charged. 
trustees,  if  the  precise   amount   of  the  debtor's  interest  is  not 
sufficiently  defined,  to  say  they  will  not  act  except  under  the 
direction    of    the    Court    {d).      [A   charging    order    cannot    be 
made   affecting   stocks   and   shares   forming  part  of  a  residuary 
estate  in  which  the  debtor  is  interested,  but  which  are  subject 
to   a   direction   for  conversion   and  to  prior  trusts  (e);  but,  in 
general,  although  conversion  of  securities  is  directed  by  a  testator, 
a  beneficiary  entitled  to  a  share  of  residue  has  nevertheless  an 
interest  in  the  existing  securities  which  may  be  charged  with 
the   amount  of  a  judgment  debt  (/);  and  a  charging  order  on 

[(a)  For  forms  of  orders,  see  Seton  Brereton  \.  Edwards,  21  Q.  B.  D.  (C.A.) 

on  Judgments,  6th  ed.,  pp.  477,  et  sej.]  488, 495  ;]  and  see  Widgery  v.  Tepper, 

[(6)  See  Order  46,  Rule  1  of  the  Rules  6  Ch.  D.  (C.A.)  364. 

of  the  Supreme  Court.    Under  the  old  {d)  Fowler  v.  Churchill,  11  M.  &  W. 

practice  it  was  held  that  in  the  ordin-  57  ;  Rogers  v.  Holloway,  5  M.  &  Gr. 

ary  case  of  a  judgment  at  law,  the  292  ;   Cragg  v.  Taylor,  12  Jur.  N.S. 

application  for  the  charging    order  320  ;  1  L.  R.  Ex.  148 ;  2  L.  R.  Ex. 

must  be  made  to  one  of  the  Common  131  ;  [South  Western  Loan  Company 

Law  Judges,  even  though  the  stock  to  v.  Robertson,  8  Q.  B.  D.  17]. 

be  charged  were  standing  in  the  name  [(«)  Dixon  v.   Wrench,  4  L.  R.  Ex. 

of  the  Paymaster-General ;  seeHulkes  154;  Re  Marquis  of  Anglesey,  (1903) 

V.  Day,  10  Sim.  41.     But  where  a  2  Ch.  727,  732.] 

charging  order  was   to  be  made  in  [(/)  Bolland  v.  Young,  (1904)  2  K.B. 

furtherance  of  a  decree  of  the  Court  (C.A.)   824  (where  it   was   said  by 

of   Chancery,   it  could  properly  be  Stirling,  L.J.,  that  Dixon  v.  Wrench 

made  by  a  Judge   of  the.  Court  of  {sup.)  seems  to  have  proceeded  on  the 

Chancery  ;  see  Stanley  v.  Bond,  7  Beav.  ground  that  in  that  case  there  was  an 

386  ;  Westby  v.  Westby,  5  De  G.  &  Sm.  imperative  obligation  to  convert  the 

516  ;  Wells  v.  Oibbs,  22  Beav.  204.]  shares  into  money  at  a  definite  time, 

(c)  Haly  V.  Barry,  3  L.  R.  Oh.  App.  and  that  the  interest  of  the  judgment 

452  ;  [Bums  v.  Irving,  3  Ch.  D.  291  ;  debtor  was  in  the  proceeds  of  that 

3  u 
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a  fund  standing  to  the  credit  of  a  lunatic  ought  to  be  an 
unconditional  order  on  a  specified  amount  of  the  fundj  and  not 
an  order  directing  that  the  amount  to  be  charged  should  be 
determined  by  the  Lords  Justices  (a). 

y.  A  charging  order  cannot  be  made  on  stock  or  shares  standing 
debtor  a  trustee.]  in  the  name  of  the  debtor  in  trust  for  others  (&),  even  though 
they  constitute  his  qualification  as  a  director  of  a  company, 
whose  articles  of  association  require  that  a  director's  qualifying 
shares  shall  be  held  by  him  "  in  his  own  right "  (c). 

S.  A  charging  order  cannot  be  made  against  the  executor  of  the 
judgment  debtor  unless  in  some  way  judgment  has  been  obtained 
against  him,  it  being  essential  under  sect.  15  that  the  person  to 
show  cause  should  be  the  person  against  whom  the  judgment  was 
recovered  (d).] 

e.  Where  a  charging  order  is  made  upon  the  partial  interest 
stock  or  shares  standing  in  the  names 


[No  charging 
order  where 


[No  charging 
order  against 
executor.] 


Bank  or  public 

company  bound 

to  pay  dividends  of   a   cestui   que   trust   m 

withstendin"*      °^  trustees,  the  Bank  or  public  company  whose  stock  or  shares 
charging  order 
on  interest  of 
cestui  que  trust. 


are 


,  [Judgment  for 
payment  m 
fvMiro  or  for 
account.  ] 


affected  by  the  charging  order,  is  not  concerned  with 
questions  arising  between  the  judgment  creditor  and  other 
persons  interested  in  the  trust  fund,  but  is  bound,  in  like 
manner  as  before  the  charging  order,  to  pay  the  dividends  to 
the  trustees  («). 

[f.  A  charging  order  may  be  made  in  respect  of  a  judgment 
made  payable  on  a  future  day  (/),  but  not  of  a  mere  order  for 


conversion,  and  not  in  the  shares) ; 
and  see  Jdeai  Bedding  Co.  v.  Holland, 
(1907)  2  Ch.  157,  per  Kekewich,  J.] 

[(a)  Home  v.  Fountain,  23  Q.  B.  D. 
264.] 

[(6)  Cooper  v.  Griffin,  (1892)  1  Q.  B. 
(C.A.)  740 ;  Howard  v.  Sadler,  (1893) 
1  Q.  B.  1.] 

[(c)  See  Pulbrook  v.  Richmond  Con- 
solidated Mining  Co.,  6  Ch.  D.  610  ; 
Be  Blakesley  Ordnance  Co.,  46  L.  J. 
N.S.  Ch.  367  ;  35  L.  T.  N.S.  617.  It 
is  to  be  observed  that  the  words  "in 
his  own  right"  for  the  purpose  of 
qualification,  and  the  same  words  for 
the  purpose  of  a  charging  order  under 
the  Judgments  Act,  1838  (1  &  2  Vict, 
c.  110),  s.  14,  have  not  the  same 
meaning.  The  language  of  1  &  2 
Vict.  c.  110,  s.  14,  is  "standing  in  his 
name  in  his  own  right  or  in  the  name 
of  any  person  in  trust  for  him."  The 
juxtaposition  of  these  words  shows 
that  the  shares  to  be  charged  are  to 
be  shares  in  which  the  judgment 
debtor  has  a  beneficial  interest,     The 


same  shares  therefore  may  be  held  by 
the  judgment  debtor  "in  his  own 
right"  for  purposes  of  qualification, 
but  not  so  as  to  render  them  available 
for  the  purpose  of  a  charging  order  : 
Sutton  v.  English  and  Colonial  Produce 
Company,  (1902)  2  Ch.  502,  507,  508, 
per  Buckley,  J.  So  where  a  share- 
holder was  registered  as  "F.,  liqui- 
dator of  the  H.  company,"' he  was  not 
qualified  " in  his  own  right "  to  be  a 
director :  Be  Boschoek  Proprietary 
Company  v.  Fuke,  (1906)  1  Ch.  148.] 

[(d)  Stewart  v.  Bhodes,  (1900)  1  Ch. 
(C.A.)  386,  and  qucere  whether  such  a 
judgment  can  be  obtained  under  the 
present  practice,  lb.  Leave  under  O. 
XLII.,  r.  23,  to  issue  execution  against 
the  executor  does  not  operate  as  a 
judgment,  Ib.l 

(«)  Churchill  v.  Bank  of  England, 
11  M.  &W.  323  ;  [South  Western  Loan 
Company  v.  Bohertson,  8  Q.  B.  D.  17.] 

[(/)  Younghusband  v.  Gishorne,  1 
De  G.  &  Sm.  209  ;  Bagnall  v.  Carlton, 
6  Ch.  D.  130.] 
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an  account  of  what  is  due  in  respect  of  an  annuity  and  for 
payment,  while  the  account  is  still  pending  (a),  nor  an  order  for 
payment  of  money  to  the  credit  of  an  action  (6).] 

tj.  The  proviso  at  the  end  of  the  14th  section,  forbidding  pro-  Proviso  at  the 
ceedings    until    after    six    calendar    months,    applies    only    to  ,joea  not  forbid 
proceedings  for  enforcing    immediate  payment   of  the   debt   by  ^uit/or  proteot- 
realisihg    the    security,   and    does    not    prevent    the    judgment  judgment 
creditor  from  taking  steps   to  prevent  the   security  given  him  "r^ditor. 
by  the  statute  from  being  in  the  meantime  defeated  or  diminished. 
Thus,  where  the  funds  are  standing  in  the  name  of  the   Pay- 
master-General,   the    judgment   creditor    may,  within    the    six 
months,  apply  for  a   stop-order    to    restrain    the    debtor    from 
receiving  dividends  accruing  within  the  six  months  (c). 

6.  It  must   be  considered  as  now  settled,  notwithstanding  a  Effect  of  charging 
decision  of  the  Court   of   Queen's   Bench   to   the   contrary  (d),  °^^^^' 
that  a  judgment  creditor  who  obtains  a  charging  order  against 
stock    vested  in   a  trustee    is    only   entitled    to    such  interest 
therein  as  the  debtor  has  [and  can  honestly  give  («)],  and  must 
therefore  take  subject  to  all  specific  charges,  whether  notice  thereof  Prior  incum- 
may  or  not  have  been  given  to  the  trustee  before  he  has  notice   ''*"''^^' 
of  the  charging  order  (/).     And,  as  a  charging  order  has  no  greater 
effect  than  an  instrument  of  charge  executed  by  the  judgment 
debtor  would  have   had,  if   the   debt  on   which  the  judgment 

[(a)  Widgery  v.    Tepper,  6   Ch.  D.  (/)  Beavan  v.    Earl  of  Oxford,   6 

(C.A.)364;  ChadwichY.  Holt,S,T).'K.  De   G.   M.   &  G.    507;   Kinderley  v. 

&  G.  584.]  Jervis,  22  Beav.  34  ;  Scott  v.  Hastings, 

[(6)  Ward  v.   Shaheshaft,  1  Dr.   &  4  K.  &  J.  633  ;  [Be  Bell,  W.N.  1886, 

Sm.  269.]  p.  46  ;  54  L.  T.  N.S.  370 ;  Ee  Leaves- 

(c)  Watts  V.  Jefferyes,  3  Mao.  &  G.  ley,  (1891)  2  Ch.  (C.A.)  1  ;  Punchard 
372  ;  and  see  Bristed  v.  Wilkins,  3  v.  Tomhins,  31  W.  E.  286,  in  which 
Hare,  235.  [Under  the  new  practice  case  a  prior  unregistered  specific  charge 
it  is  not  necessary,  as  a  preliminary  to  on  lands  in  Middlesex,  was  held  to 
obtaining  a  stop-order  on  a  fund  in  have  priority  over  a  subsequent 
Court  in  the  Chancery  Division,  by  a  general  and  roving  charge ;  Be  Marquis 
person  who  has  a  judgment  in  an  of  Anglesey,  (1903)  2  Ch.  727.  The 
action  in  another  Division,  that  he  case  in  the  text  is  comparable  to  that 
should  obtain  a  charging  order  in  that  of  the  lien  of  brokers  on  the  Stock 
Division  ;  Hopewell  v.  Barnes,  1  Oh.  D.  Exchange  ;  see  Peat  v.  Clayton,  (1906) 
630 ;  Shaw  v.  Hudson,  48  L.  J.  N.S.  1  Ch.  159,  where  the  owner  of  shares 
Ch.  689 ;  and  under  the  Judicature  assigned  them  to  trustees  for  his 
Acts  and  Supreme  Court  Fund  Eules,  creditors,  and  afterwards  sold  them 
1894,  Rule  99,  notice  of  the  charging  on  the  Stock  Exchange,  and  it  was 
order  given  at  the  pay-office  will  held  that  as  the  lien  of  his  brokers 
operate  as  a  stop-order  to  prevent  a  was  only  on  his  interest  in  the  shares, 
transfer ;  Brereton  v.  Edwards,  21  the  right  of  the  trustees  must  prevail 
Q.  B.  D.  (C.A.)  488.]  over  it.     See  also  Jones  v.   Barker, 

(d)  Watts  V.  Porter,  3  Ell.  &  Bl.  (1909)  1  Ch.  321,  where  a  like  effect 
743  ;  Erie,  J.,  diss.  was  attributed  to  a  deed  of  assign- 

[(e)  Cooper  v.  Griffin,  (1892)  1  Q.  B,  ment  to  a  trustee  for  creditors 
(G.A.)  740,  per  Lord  Herschell.]  generally.] 
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[Where  debtor 
lunatic.  ] 


[Remedies  under 
charging  order.  ] 


[Correction  of 
order.] 


[Order  absolute 
cannot  be  dis- 
charged. ] 


[Execution  under 
Bankruptcy  Act.] 

[Forfeiture  on 
alienation.] 


and  charging  order  were  founded  was  void,  the  charging  order 
is  inoperative  (a) ;  [but  this  limitation  has  reference  to  the 
extent  and  priority  of  the  charge,  and  not  to  the  capacity  of 
the  judgment  debtor,  so  that  a  charging  order  on  stock  of  a 
lunatic  is  binding  as  against  his  representatives  (6).  A  charging 
order  on  the  stock  of  a  lunatic  made  after  the  Court  in  lunacy  has 
assumed  the  control  of  the  property  of  the  lunatic,  will  not  prevent 
that  Court  from  disposing  of  the  stock  for  the  lunatic's  benefit  (c) ; 
but  if'  the  fund  remains  in  the  High  Court,  the  balance  only,  after 
satisfying  the  charging  order,  will  be  transferred  to  lunacy  {d). 

I.  The  judgment  creditor  is  entitled  under  the  charging  order 
to  such  and  the  same  remedies  as  he  would  have  had  if  the 
charge  had  been  created  by  contract  between  himself  and  the 
debtor ;  and  must,  therefore,  to  enforce  the  charge,  institute  fresh 
proceedings,  without  which  the  Court  has  no  jurisdiction  to  order 
a  sale  of  the  shares  (e).  Leave  cannot  be  given  for  service  of  a 
writ  out  of  the  jurisdiction  under  Order  XI.,  Eule  1  (e),  in  an 
action  to  enforce  such  a  charging  order  (/).  The  remedy  is  sale, 
not  foreclosure  (g). 

K.  Where  the  order  nisi  has  been  made  on  the  interest  of  the 
deceased  judgment  debtor,  and  not  of  his  executor,  the  Court  will 
not  correct  the  order  under  Order  XXVIII.,  Eule  11,  if  judgment 
for  the  administration  of  the  debtor's  estate  has  been  given  in  the 
interval  between  the  date  of  the  charging  order  and  the  time  for 
showing  cause  against  it  (h). 

A.  After  the  order  has  been  made  absolute,  it  cannot  be  dis- 
charged, even  upon  the  application  of  a  person  who  shows  that 
the  shares  were  standing  in  the  name  of  the  judgment  debtor 
as  a  mere  trustee  for  the  applicant  (i). 

fjL.  An  order  nisi  is  not  "  an  execution  against  the  goods  of  a 
debtor"  within  sect.  45  of  the  Bankruptcy  Act  of  1883  (J). 

V.  A  charging  order,  being  an  involuntary  alienation,  will  not 
work  a  forfeiture  under  a  forfeiture  clause  determining  a  life 
interest  on  attempt  to  assign,  charge  or  incumber  (k),  but  it  will 


(a)  Be  Onslow's  Trusts,  20  L.  R.  Eq. 
677. 

[(6)  Be  Leavesley,  (1891)  2  Ch.  (C.A.) 

[(c)  Be  Plenderleith,  (1893)  3  Ch. 
(C  A  ^  332  ] 

[(d)  Be  Brown,  (1900)  1  Ch.  489.] 

[(e)  Leggott  v.  Western,  12  Q.  B.  D. 
287  ;  Kolchmann  v.  Meurice,  (1903)  1 
K.  B.  (C.A.)  534.] 

[(/)  Kolchmann  v.  Meurice,  (1903)  1 
K.  B.  (C.A.)  534.] 


\{g)  D'Auvergne  v. 
(1899)  256.] 


Cooper,  W.  N. 


[(li)  Stewart  v.  Bhodes,  (1900)  1  Ch. 

!.A.'; 


(C.A.)  386.] 

[(*)  Jeffryes 
N.S.  C.  '  " 
Drew  V. 


V.  Beynolds,  52   L.  J. 
L.'55;   48  L.  T.N.S.  358; 
Leivis,  60  L.  J.  Q.  B.  264  ; 
39  W.  R.  310.] 

[{j)  Be  Hutchinson,  16  Q.  B.  D.  515]. 

[(k)  Be  Kelly's  Settlement,  59  L.  T. 

N.S.  496,  and  see  ante,  pp.  112,  et  seq.] . 
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determine  a  life  interest  which  is  only  to  endure  until  the  tenant 
for  life  makes  some  assignment,  or  does  or  suffers  some  act, 
whereby  the  interest  may  be  incumbered,  or  the  dividends  become 
payable  to  another  person  (a).  In  like  manner  a  charging  order  [Bankruptcy.] 
is  not  a  "  contract,  dealing  or  transaction  "  within  sect.  49  of  the 
Bankruptcy  Act,  1883,  and  therefore  is  not  protected  against 
the  trustee  under  a  bankruptcy  founded  on  an  act  of  bankruptcy 
committed  previously  to  the  order  (&). 

^.  As  a  charging  order  is  not  a  contract,  a  person  desiring  to  [Servioo  out  of 
enforce  it  cannot,  under  the  Rules   of   Court,   obtain   leave   for  J'^™'''°*''"^'^ 
service  out  of  the  jurisdiction  (c).] 

21.  The  1  &  2  Vict.  c.  110,  was  soon  followed  by  the  Judgments  2  &  3  Vict.  o.  11. 
Act,  1839  (2  &  3  Vict.  c.  11),  by  which  it  was  enacted  :—(i.)  By 
sect.  2,  that  no  judgment  whatsoever  should  affect  any  lands, 
tenements,  or  hereditaments  as  to  purchasers,  mortgagees,  or 
creditors,  unless  previously  registered  accordingly  to  the  provisions 
of  the  Act  1  &  2  Vict.  c.  110  {d).  (ii.)  By  sect.  4,  that  &\\  judg- 
ments, decrees,  rules,  and  orders  registered,  or  to  be  registered 
according  to  the  provisions  of  the  Act  1  &  2  Vict.  c.  110,  should, 
at  the  expiration  of  five  years,  be  null  and  void  against  lands, 
tenements,  and  hereditaments,  as  to  purchasers,  mortgagees,  or 
creditors  (e),  unless  they  should  have  again  been  registered 
within  five  years  before  the  right,  title,  estate,  or  interest  of 
such  purchasers,  mortgagees,  or  creditors  accrued  (/).  (iii.)  By 
sect.    5,    that    as    against    purchasers    and    mortgagees    without 

[{a)  Montefiore  v.  Behrens,  1  L.  E.  Eq.  judgment  creditors,  and  A.  registered 

171  ;  Roffey  v.  Bent,  3  L.  R.  Eq.  759  ;  his  judgment  on  the  12th  of  March, 

and  see  Hurst  v.  Hurst,  21  Ch.  D.  279.]  1840,    but    never    re-registered  ;    B. 

[(6)  Be  O'Shea,  (1895)  1  Ch.  (C.A.)  registered  hisjudgment  in  April,  1842, 

325.]  and  re-registered  in  March,  1848  ;  C. 

[(c)  Moritz  V.   Stephen,   36   W.    R.  registered  his  judgment  on  the  18th 

779  ;  Kolchmann  v.  Meurice,  (1903)  1  of  March,  1845,  and  re-registered  on 

K.  B.  (C.A.)  534.]  the  16th  of  March,  1850,  it  was  held 

[(d)  This  section  is  now  repealed  that  though,  by  not  re-registering,  A. 

by  the  Land  Charges  Act,  1900,  see  did  not  lose  the   priority  which  he 

post,  p.  1056.]  had  gained  over  B.,  nor  B.  the  priority 

(e)  These   words   mean  purchasers,  which  he  had  gained  over  C,  yet  as 

mortgagees,  or  creditors  becoming  such  A.'s  judgment  was  bad  as  against  C, 

after  the  omission  to  re-register,  so  the  result  was  that  C.  was  first  entitled 

that,  if  A.  and  B.  be  respectively  first  to  take  the  amount  due  on  A.'s  judg- 

and  second  judgment  creditors  who  ment,  and  then  that  B.  was  entitled 

both  duly  register,  A.  does  not,  by  to  be  paid   the  full  amount  of  his 

subsequently  omitting  to  re-register,  judgment   before   C.   took  anything 

lose  his  priority  over  B.  ;  Beavan  v.  more  in  respect  of  his  judgment ;  Re 

Earl  of  Oxford,  6  De  G.  M.  &  G.  492  ;  Lord  Kensington,  29  Ch.  D.  527  ;  and 

Shaw  V.  Neale,  6  H.  L.  Cas.  581  ;  and  as  to  the  effect  of  the  Acts  generally, 

see  Simpson  v.  Morley,  2  K.  &  J.  71  ;  see  ibid.,  pp.  531,  532.] 
Benham  v.  Keane,  1   J.   &   H.   697.  (/)  And   see  the  Judgments  Act, 

[Where  A.,  B.,  and  0.  were  successive  1855  (18  &  19  Vict.  c.  15),  s.  6. 
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Old  law  still 
applicable  in 
case  of  purchaae 
for  value  mthout 
notice. 


3  &  4  Vict.  c.  82, 
Notice  ineffec- 
tual without 
registration. 


notice,  no  judgment,  decree,  or  order  should  have  a  greater  effect 
than  a  judgment  would  have  had  against  such  purchaser  or 
mortgagee,  before  the  passing  of  1  &  2  Vict.  c.  110.  (it.)  By 
sect.  8,  that  judgments,  statutes,  and  recognisances  to  the 
Crown  (a)  should  not  bind  purchasers  or  mortgagees  unless  regis- 
tered as  Crown  debts  (6).  By  virtue  of  the  above  clauses  the 
execution  that  might  under  the  former  statute  have  been  taken 
out  at  law  against  an  equitable  interest  in  the  hands  of  a  pur- 
chaser for  value  without  notice  was,  in  common  with  every  other 
advantage  given  by  the  former  statute  against  such  purchaser, 
recalled,  and  the  purchaser  was  relieved  from  the  necessity  of 
carrying  his  search  back  beyond  the  period  of  five  years ;  except 
as  regarded  Crown  debts,  to  which  the  enactment  requiring  regis- 
tration did  not  apply. 

A  singular  result  of  the  5th  section  was,  that  in  the  occasional, 
though  rarely  occurring  case  of  a  purchase  or  mortgage  without 
notice  of  a  previously  registered  judgment,  the  old  law,  as  it 
existed  before  1  &  2  Vict.  c.  110,  was  resorted  to  for  guidance. 
Thus,  by  1  &  2  Vict.  c.  110,  judgments  were  a  lien  upon  lease- 
holds, but  by  2  &  3  Vict.  c.  11,  sect.  5,  if  a  purchaser  or  mortgagee 
thereof  had  no  notice  of  a  registered  judgment  (for  registration 
is  not  notice  ^er  se),  he  was  not  bound  by  the  judgment  unless 
at  the  time  of  the  purchase  or  mortgage  an  elegit  had  been 
issued,  for  by  the  old  law  a  judgment  did  not  become  a  lien 
upon  chattels  until  the  writ  of  execution  was  lodged  in  the 
hands  of  the  sheriff  (c). 

22.  This  Act,  however,  still  left  open  the  question  whether, 
by  analogy  to  the  cases  under  the  Registry  Acts,  a  purchaser, 
mortgagee,  or  creditor,  if  he  had  actual  notice  of  an  unregistered 
judgment,  was  not  bound  by  it ;  and  the  Judgments  Act,  1840, 
(3  &  4  Vict.  c.  82),  was  passed  to  obviate  this.  It  was  thereby 
enacted,  by  the  second  section,  that  no  judgment,  decree,  order, 
or  rule  (not  mentioning  Crown  debts)  should,  by  virtue  of  the  said 
Act  (1  &  2  Vict.  c.  110),  affect  any  lands  at  law  or  in  equity 


(a)  The  Act  speaks  only  of  recog- 
nisances to  the  Crown,  and  not  of 
recognisances  in  general,  as  on  re- 
ceiverships, which  are  also  liens  on 
real  property.  The  27  and  28  Vict.  c. 
112,  s.  1,  [now  repealed  by  the  Land 
Charges  Act,  1900]  extended  to  recog- 
nisances generally;  but  the  Act  was 
not  retrospective,  and  therefore  did 
not  apply  to  recognisances  entered  up 
before  the  passing  of   the  Act,  29th. 


July,  1864.  Recognisances  to  the 
Crown  were  further  provided  for  by 
the  Crown  Suits,  &c.,  Act,  1865  (28  & 
29  Vict.  c.  104),  s.  48,  [which  has  now- 
been  repealed  by  the  Land  Charges 
Act,  1900,  see  post,  p.  1056.] 

[(6)  These  two  sections  (5  and  8) 
are  now  repealed  by  the  Land  Charges 
Act,  1900,  see;30S«,  p.  1056.] 

(c)  Westhrooke  v.  Blythe,  3  Ell.  & 
Bl.  737. 
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as  to  purchasers,  mortgagees,  or  creditors,  until  registration  (a) 
under  the  said  Act,  any  notice  of  such  judgment,  decree,  order, 
or  rule  to  any  purchaser,  mortgagee,  or  creditor,  in  anywise 
notwithstanding. 

23.  It  being,  however,  doubted  whether  this  Act  protected  18  &  19  Viot. 
a  purchaser,  mortgagee,  or  creditor  from  the  effect  of  notice  as  to "" 

any  remedy  against  him  which  the  judgment  creditor  had  before, 
independently  of  1  &  2  Vict.  c.  110,  or  whether  its  effect  was 
not  limited  to  protection  against  the  additional  remedy  given  to 
the  judgment  creditor  by  that  Act  (6),  it  was,  in  order  to  obviate 
this  inconvenience,  enacted  generally,  by  the  Judgments  Act,  1855 
(18  &  19  Vict.  c.  15),  sect.  4  (c),  that  no  judgment,  decree,  order,  or 
rule  (d)  which  might  be  registered  under  1  &  2  Vict.  c.  110,  should 
affect  any  lands,  &c.,  at  law  or  in  equity,  as  to  purchasers, 
mortgagees,  or  creditors,  unless  and  until  the  memorandum,  &c., 
should  have  been  left  with  the  proper  officer,  any  notice  of  any 
such  judgment,  decree,  &c.,  to  any  such  purchaser,  mortgagee,  or 
creditor,  in  anywise  notwithstanding. 

24.  The  Law  of  Property  Amendment  Act,  1859,  sect.  22, 22  &  23  Vict. 
put  Grown  debts  on  the  same  footing  as  judgments  as  regards  the  crown  Debts, 
necessity  of  re-registration  from  time  to  time,  thus  reducing  the 

period  over  which  the  search  for  Crown  debts  should  extend  to 
five  years,  as  in  the  case,  of  judgments,  &c. 

25.  By    the    Law   of    Property   Amendment    Act,    1860,    (e)  23  &  24  Vict. 
sect,    1,    freehold,    copyhold,    and    leasehold    estates    were,    in  iggue  and  regis- 
respect  of  judgments  (/),  statutes,   and  recognisances,  as   against  tration  of  writ  of 
purchasers  and  mortgagees  placed  upon  the  same  footing,  and  quired. 

no  such  judgments,  &c.,  entered  up  after  the  date  of  the  Act 
{2Zrd  July,  1860),  were  to  affect  lands  in  the  hands  of  purchasers 
or  mortgagees,  unless  a  writ  of  execution  should  have  been  issued 
and  registered  before  the  conveyance  or  mortgage,  and  unless 
execution  should  be  put  in  force  within  three  calendar  months 
from  the  registration.  A  purchaser,  therefore,  was  thus  pre- 
cluded from  objecting  to  the  title  on  the  ground  of  his  having 

(a)  The  framer  of  this  Act  appears  [(c)  Now    repealed    by  the    Land 

to  have  overlooked  the  Intermediate  Charges  Act,  1900,  see  post,  p.  1056.] 

A,ct  of  2  &  3  Vict.  c.  11,  ante,  p.  1045,  (d)  N.B. — Not  mentioning  Crown 

and  to  have  left  it  doubtful  whether  debts. 

re-registration  within  five  years  was  [(e)  Sections  1  to  5  of  this  Act  are 

necessary  to   exclude  the  title  of  a  now  repealed  by  the  Land  Charges 

purchaser  with  notice.     This  doubt  Act,  1900.] 

was  set  at  rest  by  s.  5  of  18  and  19  (/)  This,  by  s.  5,  includes  decrees, 

Vict.  c.  15.  orders  in  equity  and  bankruptcy,  and 

(i)  See  Betre  v.  Head,  3  Jon.  &  Lat.  other  orders  having  the  operation  of  a 

340.  judgment. 
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27  &  28  Vict. 
c.  112. 


notice  of  a  judgment  entered  up  after  the  Act,  and  registered 
at  the  Common  Pleas,  but  upon  which  no  execution  had  been 
issued  (a). 

26.  As  to  the  meaning  of  the  word  purchasers,  it  has  been 
held  that  a  wife  and  children  are  purchasers  under  a  marriage 
settlement  of  the  interests  limited  to  them  out  of  the  husband's 
estate,  but  the  husband  as  to  a  life  interest  limited  to  himself 
out  of  his  own  estate  is  not  a  purchaser,  and  a  judgment  there- 
fore would  attach  upon  it  just  as  if  it  were  not  the  subject  of 
settlement  (&). 

27.  And  the  construction  of  the  Acts  extending  the  remedies 
of  the  judgment  creditor,  is  that  as  to  equitable  interests  they 
are  to  receive  the  same  construction  as  the  Statute  of  Frauds, 
and  consequently  that  simple  trusts  only  can  be  taken  in  execu- 
tion at  law  (c). 

28.  We  now  come  to  the  Judgments  Act,  1864,  (d),  which 
enacted,  by  the  first  section,  that  no  judgment,  statute,  or 
recognisance  to  be  entered  up  after  29th  July,  1864,  should 
affect  any  land  until  actual  delivery  of  the  land  in  execution 
by  a  writ  of  elegit  or  other  lawful  authority  (e).  And  by 
the  third  section,  that  every  writ  or  other  process  of  execution 
must  be  registered  in  the  name  of  the  debtor.  And  by  the  fourth 
section,  that  the  creditor  to  whom  any  land  shall  have  been 
actually  delivered  in  execution  (/),  and  whose  writ  or  other  process 
of  execution  shall  be  duly  registered  (g)  is  entitled  forthwith  to 
obtain  from  the  Court  of  Chancery  an  order  (A),  to  be  served 
upon  the  debtor  only,  for  the  sale  of  the  debtor's  interest  in  the 
land  (i),  and  thereupon  inquiries  are  to  be  directed  as  to  the 
nature  and  particulars   of  such  debtor's  interest  (j).     And  by 


(a)  Wallis  v.  Morris,  10  Jur.  740 ; 
and  see  Thomas  v.  Cross,  2  Dr.  &  Sm. 
423. 

(6)  Be  Browne,  13  Ir.  Ch.  Rep.  283. 

(c)  Digby  v.  Irvine,  6  Ir.  Eq.  Rep. 
149. 

Ud)  Sections  1,  2,  &  3  of  this  Act, 
and,  in  section  4,  the  words  "  and 
whose  writ  or  other  process  of  execu- 
tion shall  be  duly  registered,"  are 
repealed  by  the  Land  Charges  Act, 
1900,  see  'post,  p.  1056.] 

(«)  The  provisions  of  this  Act  were 
by  28  &  29  Vict.  c.  104,  s.  48,  ex- 
tended, as  from  1st  November,  1865, 
to  Grown  debts. 

(/)  As  to  the  effect  of  these  words, 
see  Be  Gowbridge  Bailway  Gompany, 
5  L.  R.  Eq.  413. 


[(g)  See  ante,  note  (d).] 


[(h)  To  be  obtained  now  on  summons; 
see  R.  S.  C.  Order  LV.,  r.  9  B.  ;  iJe 
Harrison  and  Bottomley,  (1899)  1  Ch. 
(C.A.)  465.] 

[(i)  Where  the  order  is  made  under 
the  erroneous  supposition  that  the 
Court  is  dealing  with  an  interest 
belonging  to  the  judgment  debtor, 
whereas  it  in  fact  belongs  to  a  person 
not  a  party  to  or  bound  by  the  pro- 
ceedings, the  purchaser  will  not 
acquire  a  title  by  virtue  of  sect.  70, 
sub-s.  1  of  the  Conveyancing  Act, 
1881  ;  Jones  v.  Barnett,  (1900)  1  Ch. 
(C.A.)  370.] 

(j)  As  to  the  inquiries  which  the 
Court  directs,  see  Be  Ventnor  Harbour 
Company,  W.  N.  1866,  p.  9  ;  iJe  Hull 
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the  5th  section,  that  if  it  be  found  that  the  land  is  charged 
with  any  other  debt  due  on  any  judgment,  statute,  or  recog- 
nisance, whether  prior  or  subsequent  to  the  charge  of  the 
petitioner,  such  other  creditor  is  to  be  served  with  notice  of 
the  order  for  sale,  and  is  to  be  at  liberty  to  attend  the  pro- 
ceedings ;  and  the  proceeds  of  sale  are  then  to  be  distributed 
amongst  the  parties  entitled  according  to  their  priorities. 

29.  This  Act  has  a  most  important  bearing  upon  equitable  The  Act  as 
interests.  The  object  of  it,  as  expressed  in  the  preamble,  was^|jj^g/^^|j.g^^g  ' 
"  to  assimilate  the  law  affecting  freehold,  leasehold,  and  copyhold 
estates  to  that  affecting  pure  personal  estates,"  and  it  extends 
to  land  "or  any  interests  therein"  and  therefore  comprises  all 
equitable  interests.  Judgments,  therefore,  will  not  affect  any 
equitable  interest  "  until  actual  delivery  of  the  land  in  execution 
by  a  writ  of  elegit  or  other  lawful  authority''  But  the  words 
"  actual  delivery "  are  to  be  construed  in  a  liberal  sense,  for 
incorporeal  hereditaments  and  equities  are  not  capable  of  manual 
delivery,  and  yet  are  included  in  the  Act.  Indeed,  as  Lord 
Justice  Mellish  observed :  "  The  sheriff  (as  to  a  legal  elegit)  does 
not  give  the  creditor  actioal  possession  of  the  land  itself,  but  the 
effect  of  his  return  is  to  vest  the  legal  estate  in  the  creditor,  who 
can  then  bring  an  ejectment "  (a).  The  Act  speaks  of  delivery  of 
possession,  not  only  by  writ  of  elegit,  but  "  by  other  lawful 
authority,"  and  this  has  been  held  to  mean,  "any  lawful  authority 
which  could  cause  such  a  delivery  in  execution  as  the  subject 
matter  is  capable  of ;  and  where  a  judgment  creditor  comes  into 
equity  to  remove  a  legal  impediment,  the  relief  given  is  substan- 
tially a  delivery  in  possession,  whether  in  form  it  be  a  writ  of 
assistance  or  of  sequestration,  or  the  appoiiitment  of  a  receiver  "  (5). 

A  judgment  creditor,  therefore,  who  comes  under  the  operation  Present  state  of 
of  the  Act,  may  still  obtain  equitable  execution  against  an  ^^'^  ^*^^'' 
equitable  interest,  but  the  judgment  forms  no  lien  upon  the 
equitable  interest  until  the  creditor  has  reached  some  process 
in  equity  corresponding  to  actual  execution  at  law,  such  as 
sequestration,  or  the  appointment  of  a  receiver,  or  an  order  for 
sale.     Thus  a  creditor  having  a  judgment  against  a  mortgagor 

and  Hornsea  Railway  Company,  2  L.  R.  Italian  Bank  v.  Dairies,  9  Ch.  D.  (C.  A.) 

Eq.  262  ;  Gardner  v.  London,  Chatham  275  ;  Ex  parte  Evans,  11  Ch.  D.  691  ; 

and  Dover  Railway  Company,  2  L.  E.  13  Ch.  D.  (C.A.)  252 ;  Cadoganv.  Lyric 

Ch.  App.  385.  Tlieatre,  (1894)  3  Ch.  (C.A.)  338  ;]and 

(a)  Ration  v.  Haywood,  9  L.  R.  Ch.  see  Ee  Bailey's  Trust,  38   L.  J.  K.S. 

App.  236.  Ch.  237  ;  [Tliompson  v.  Gill,  (1903)  1 

(6)  Hatton  v.  Haywood,  9  L.  R.  Ch.  K.  B.  (C.A.)  760,  766,  768]. 
App.  235,per  Lord  Selborne  ;  [Anglo- 
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may  obtain  equitable  execution  against  him  by  the  appointment 
of  a  receiver  of  rents  and  profits,  subject  to  the  right  of  the 
mortgagee  (a),  or  he  may  take  proceedings  against  the  mortgagor 
and  mortgagee  for  redemption  of  the  mortgage  and  foreclosure  of 
the  mortgagor  (6). 

Should  a  judgment  creditor,  without  taking  proceedings  for 
equitable  execution,  make  an  application  in  a  summary  way  under 
the  Act  for  sale  of  the  equitable  interest,  the  application  would  be 
dismissed,  as  the  creditor  has  no  lien  by  virtue  of  the  judgment 
itself,  and  the  Court  has  not  yet  awarded  any  equitable  execu- 
tion (c);  and  so,  if  a  creditor  having  a  judgment  against  a 
mortgagor  bring  an  action  for  execution  against  the  equity  of 
redemption,  and,  before  the  Court  has  made  any  order  amounting 
to  equitable  execution,  the  mortgagor  becomes  bankrupt,  the 
action  must  be  dismissed,  for  previously  to  the  bankruptcy, 
which  vested  the  property  in,  the  trustee  for  the  benefit  of  all 
the  creditors  equally,  no  lien  had  attached  {d). 

Where  the  subject  matter  is  not  in  possession,  and  therefore 
is  in  its  nature  not  capable  of  actual  delivery  by  the  sheriif,  as 
in  the  case  of  a  remainder  expectant  on  a  particular  estate,  there, 
although  the  sheriff  may  have  made  a  return  of  actual  delivery, 
yet,  as  such  return  is  false  in  law,  and  therefore  null,  an  applica- 
tion for  sale  under  the  Act  founded  upon  such  return  cannot  be 
sustained  (e). 

30.  If  the  creditor  seeks  to  remove  some  impediment  to  the 
legal  execution  of  the  judgment,  he  must  lay  a  foundation  for  the 
interference  of  equity  [by  showing  that  the  legal  remedies  have 
been  exhausted.  For  this  purpose  it  was,  prior  to  the  Judicature 
Act,  necessary  for  the  creditor  to  sue]  out  an  elegit  at  law  (/) ; 
and  the  same  rule  prevailed  where  the  judgment  was  merely 
an    equitable    lien    {g) ;    but    the    elegit  need    not    have    been 


(a)  Wells  V.  Kilpin,  18  L.  E.  Eq. 
298  ;  [KiM  v.  Tallentire,W.  N.  1877, 
p.  21  ;  Anglo-Italian  Bank  v.  Dairies, 
9  Ch.  D.  (C.A.)  275  ;  Be  Pope,  17 
Q.  B.  D.  (C.A.)  743  ;  Cadogan  v.  Lyric 
Theatre,  (1894)  3  Ch.  (C.A.)  338,  q.v. 
as  to  form  of  order  where  the  property 
consists  of  a  theatre.] 

(6)  Beckett  v.  Buckley,  17  L.  R.  Bq. 
435  ;  and  see  Ford  v.  Wastell,  6  Ha 
229  ;  Messer  v.  Boyle,  21  Beav.  559. 

(c)  Be  Duke  of  Newcastle,  8  L.  R. 
Eq.  700  ;  and  see  Be  Oowbridge  Bail- 
way  Company,  5  L.  R.  Eq.  413  ;  Be 
South,  9  L.  R.  Ch.  App.  369. 


(d)  Hatton  v.  Haywood,  9  L.  R.  Ch. 
App.  229. 

(e)  Be  South,  9  L.  R.  Ch.  App.  369. 
(/)  See  Dillon  v.  Flasket,  2  Bligh, 

N.S.239;  Neatev.  Duke  of  Marlborough, 
3  M.  &  Cr.  407  ;  Mitford  on  Plead. 
126,  4th  ed. 

(g)  Neate  v.  Duke  of  Marlborough, 
9  Sim.  60  ;  3  M.  &  Cr.  407  ;  Godfrey 
V.  Tucker,  33  Beav.  280 ;  Imperial 
Mercantile  Credit  Association  v.  Newry 
and  Armagh  Bailway  Company,  2  Ir. 
Rep.  Eq.  23,  per  Cur.  ;  but  see  Tunstall 
V.  Trappes,  3  Sim.  286  ;  Bolleston  v. 
Morton,  1  Conn.  &  Laws.  257. 
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returned  (a) ;  and  where  the  trust  estates  were  in  three  counties, 
an  elegit  in  one  was  held  to  be  sufficient  (V).  [But  since  the 
Judicature  Act  it  is  not  necessary  to  sue  out  an  elegit  if  it  can  be 
otherwise  shown  that  there  is  no  property  of  the  debtor  against 
which  the  elegit  could  be  issued  for  the  purpose  of  satisfying 
the  judgment,  and  where  an  affidavit  to  that  effect  was  made  by 
the  creditor,  a  receiver  was  appointed  although  no  elegit  had 
issued  (c) ;  and  a  judgment  creditor  may  in  the  same  action 
establish  a  charge  and  enforce  it  {d). 

31.  If  land  has  been  actually  delivered  in  execution  to  a  [Registration  not 
creditor  it  is  not  necessary  to  register  the  judgment,  writ,  or  priority^ where ^^ 
other  process  of  execution  in  order  to  give  the  creditor  a  charge  land  actually 

on  the  land  in  priority  to   persons  claiming   under   the  debtor,  gxecution.T 
including   a  purchaser   for  value  without  notice   (e).     But  the  [But  necessary 
writ  or  other  process  of  execution  must  be  registered  before  a^^^°''^'*^°-] 
summary  order  for  sale  can  be  obtained  under  sect.  4  of  27  &  28 
Vict.  c.  112  (/).] 

32.  When  the  interest  sought  to  be  affected  is  an  equitable  m.  fa.  sufficient 
chattel  real,  it  is  sufficient  to  sue  out  a  writ  of  Jieri  facias  (g).  a"ie*chatte?rea"l. 
And  when  the  assistance  of  the  Court  is  sought  in  favour  of  a 

County  Court  judgment  against  an  equitable  chattel  real,  it  is 
sufficient  to  pursue  the  analogous  step  of  placing  a  writ  of 
execlition  in  the  hands  of  the  high  bailiff,  pursuant  to  the  County 
Court  Act  (h). 

33.  A  judgment  creditor  may  redeem  a  mortgage  without  Redemption  of  a 
suing  out  an  elegit ;  for  inasmuch  as  the  Court  finds  the  creditor  "or^g^S®- 

in  a  condition  to  acquire  a  power  over  the  estate  by  suing  out 
a  writ,  it  gives  to  the  party  the  right  to  come  in  and  redeem 
other  incumbrancers  upon  the  property  {i). 

34.  "Whether  a  judgment  be  legal  or  equitable,  if  the  creditor  Proceedings  in 
take  proceedings  in   equity  after  the   death  of  the  conusor   for  ^nt^creditof " 

after  death  of 

(fl)  Billon  V.  Flasket,  2  Bligh,  N.S.  544 ;    Smith  v.    Gowell,  6   Q.   B.   D.  conusor. 

239 ;  and  see  Campbell  v.  Ferrall,  Rep.  75.] 

t.  Pluniet,  388  ;  [Anglo-Italian  Bank  Ue)  Be  Pope,  17  Q.  B.  D.  (C.  A.)  743.] 

v.Davies,  9  Ch.  D.  (C.A.)  275].  [(/)  Be  Pope,  uU  sup.] 

{by  Dillon  V.  Plasket,  2  Bligh,  N.S.  (g)  Oore  v.  Bowser,  3  Sm.  &  G.  1  ; 

239.  affirmed  24  L.  J.  Ch.  440  ;  Smith  v. 

[(c)  Ex  parte  Evans,  11  Ch.  D.  691  ;  Hurst,  10  Hare,  30  ;  Smith  v.  Hurst, 

13  Ch.  D.  (C.A.)  252  ;  Anglo-Italian  1  Coll.  705  ;  Partridge  v.  Foster,  34 

Bank  v.  Davies,  9  Ch.  D.  (C.A.)  275  ;  Beav.  1. 

Be  JVhiteley,  56  L.  T.  N.S.  846,  848  ;  (h)  Bennett  v.  Powell,  3  Drew.  326. 

Harris  V.  Beauchamp,  (1894)  1  Q.  B.  (i)  Neate  v.   Duke  of  Marlborough, 

(C.A.)   801  ;  Flegg  v.  Prentis,  (1892)  3  M.  &  Cr.  416,  per  Lord  Cottenham  ; 

2  Ch.  428.]  and  see  Godfrey  v.  Tucker,  33   Beav. 

[{d)  Beckett  v.  Buckley,  17  L.  R.  Eq.  284. 
435  ;  Salt  v.  Cooper,  16  Ch.  D.  (C.A.) 
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satisfaction  of  his  claim  out  of  the  personal  assets,  and  in  case  of 
their  deficiency,  by  a  sale  of  the  real  estate,  an  actual  elegit  is 
not  an  essential  requisite  (a). 
tfolTb  *a^^  Xr"  t^^-  Equitable  execution  by  the  appointment  of  a  receiver  is 
ment  of  receiver.]  granted  where  there  is  an  impediment  to  the  obtaining  of 
execution  in  due  course  of  law  by  elegit  or  Jieri  facias  or  other- 
wise, and,  notwithstanding  the  provision  in  the  Judicature  Act, 
1873,  sect.  25,  enabling  the  Court  to  appoint  a  receiver  whenever 
"it  is  just  or  convenient,"  will,  in  general,  be  granted  only  in 
such  circumstances  as  would  have  enabled  the  Court  of  Chancery 
before  the  Judicature  Act  to  interfere  by  way  of  injunction 
or  receiver  at  the  suit  of  the  judgment  creditor,  for  the  enact- 
ment does  not  authorise  the  Court  to  invent  new  modes  of 
enforcing  judgments  in  substitution  for  the  ordinary  modes  (b). 
In  accordance  with  these  principles,  it  has  been  held  that  a 
judgment  creditor  may  obtain  the  appointment  of  a  receiver  of 
an  equitable  reversionary  interest  in  personalty  or  proceeds  of 
sale  of  realty  (c),  or  of  a  life  interest  in  settled  funds  (d), 
or  of  a  debt  or  sum  of  money  payable  to  the  judgment  debtor 
to  which  garnishee  proceedings  are  not  applicable  (e);  or  where 
an  order  has  been  made  for  payment  into  Court  by  a  defaulting 
trustee  who  is  out  of  the  jurisdiction,  so  that  service  of  a  writ 
of  attachment  cannot  be  effected  (/) ;  and  under  sect.  89  of  the 
Judicature  Act,  1873,  a  County  Court  has  power  to  appoint  a 
receiver  by  way  of  execution  against  equitable  interests  in  land 
(g),  but  not,  it  would  seem,  against  interests  in  patents  (h).    The 

(a)  Barnewall  v.  Barnewall,  3  Ridg.  413  ;  and  see  Beamish  v.  Stephenson, 

P.    C.    24 ;    see   the   observations   of  18   L.  R.   Ir.  319 ;   Be  M'Nulty,   31 

Lord  Fitzgibbon,  p.  61  ;  Neate  v.  Duke  L.  R.  Ir.  391  ;  Pidon  v.  Oullen,  (1900) 

of  Marlborough,  3  M.  &  Cr.  416.  2  I.  R.  (C.A.)  612,  (where  a  receiver 

Ub)    Harris  v.   Beauchamp,  (1894)  was  appointed   of  an  instalment  of 

1  Q.  B.  (C.A.)  801,  where  the  laxity  salary   due    to    a    National    school- 

which  has  prevailed  in  granting  re-  master) ;  Goldschmidt  v.  Oberrlieinische 

ceivership   orders   on   the  ground  of  Metallwerke,  (1906)  1  K.  B.  373,  (where 

greater  convenience  only  was  anim-  judgment  was  obtained  by  the  plaintiff 

adyeTted  on  ;  Manchester  and  Liverpool  against  a  German  firm  who  had  no 

Banking    Company   v.    Parkinson,   22  property   in  this  country,  but  were 

Q.  B.  D.  (C.A.)   173  ;   Be   Sliephard,  known   to  have  divers  English  cus- 

43  Ch.   D.  (C.A.)   131  ;    Gadogan   v.  tomers  who  were  indebted  to  them, 

Lyric  Theatre,  (1894)  3  Ch.  (C.A.)  338  ;  and  whose  debts  they  were  endeavour- 

Thompson  v.  Gill,  (1903)  1  K.  B.  (C.A.)  ing  to  collect  in  order  to  avoid  pro- 

760,  765.]  ceedings).] 

[(c)  Fuggle  v.  Bland,  11  Q.  B.  D.  [(/)  Be  Goney,  29  L.  R.  Ch.  D.  399, 

711  ;  Tyrrell  v.Painton,  {1895}  1  Q..B.  followed  in  Be  Pemberton,  (1907)  AV. 

(C.A.)  202.]  N.  118.] 

[(d)  Oliver  v.  Lowther,  42  L.  T.  N.S.  [((/)  Bex  v.  Selfe,  (1908)  2  K.  B.  121.] 

47  ;  28  W.  R.  381.]  [(h)  Edwards  cC'  Go.  v.  Picard,  (1909) 

[(e)  Westhead  v.   Biley,  25  Ch.  D.  2  K.  B.  (C.A.)  903.] 
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appointment  of  the  receiver  may,  under  special  circumstances, 
be  made  ex  'parte,  upon  an  interlocutory  application  immediately 
after  the  institution  of  the  action  (a),  or  without  the  institution 
of  a  fresh  action  on  an  interlocutory  application  in  the  action 
in  which  the  judgment  was  obtained  (&).  The  appointment, 
though  made  conditional  upon  the  receiver's  giving  security, 
operates  as  an  immediate  equitable  execution  (c),  and  as  an 
injunction  to  restrain  the  judgment  debtor  from  receiving  the 
money  over  which  the  receiver  is  appointed  (d),  and  if  the 
property  is  already  in  the  hands  of  a  receiver,  the  Court  may 
appoint  another  receiver,  but  not  to  act  until  the  earlier  receiver 
has  been  discharged,  which  will  amount  to  equitable  execu- 
tion (e) ;  and  where  a  receiver  of  a  partnership  had  been  appointed 
in  a  Chancery  action,  the  Court  gave  a  judgment  creditor  of 
the  firm  a  charge  for  his  debt  and  costs  on  all  the  partnership 
moneys  come  or  coming  to  the  receiver,  the  creditor  undertaking 
to  deal  with  the  charge  according  to  the  order  of  the  Court  (/). 
If  the  appointment  of  the  receiver  is  merely  for  the  purpose 
of  giving  a  charge,  and  it  is  not  intended  that  he  should  go 
into  possession,  the  Court  will  make  the  appointment  without 
security,  on  the  judgment  creditor  and  the  receiver  under- 
taking that  the  receiver  shall  not  act  without  the  leave  of 
the  Court  (g).  An  ex  parte  injunction  to  restrain  a  judgment 
debtor  from  dealing  with  property  until  after  the  hearing  of  an 
application  for  a  receiver,  ought  not  to  be  granted  unless  it  is 
shown  that  there  is  danger  of  the  property  being  made  away 
with  by  him  (h). 

This  form  of  relief,  though  styled  "  equitable  execution,"  is 
subject  to  the  ordinary  rule  that  equitable  relief  can  be  granted 
only  when  proper  parties  are  before  the  Court.  Therefore  a 
receiver  by   way   of  equitable   execution   of  the  property   of   a 

[(a)  Anglo-Italian  Bank  v.  Davies,  Be  Marquis  of  Anglesey,  (1903)  2  Ch. 

9  Ch.  D.  (C.A.)  275  ;  Ex  parte  Evans,  727.1 

11    Ch.   D.   691  ;   13   Ch.    D.  (C.A.)  [(e)  Per  Jessel,  M.R.,  Salt  v.  Gooper, 

252  ;    Minter    v.    Kent,  Sussex,   and  16  Ch.  D.  (C.A.)  544.] 

General  Land  Society,  72  L.  T.  N.S.  [(/)  Kewney  v.  Attrill,  34  Ch.  D. 

186.]  345  ;  as  to  the  effect  of  an  order  in 

[(6)  Smith  V.  Oowell,  6  Q.  B.  D.  75  ;  this  form,  see  Bidd  v.  Thome,  (1902) 

Fuggle  v.  Bland,  11   Q.  B.  D.  711  ;  2  Ch.  344.] 

Salt  V.  Goofer,  16  Ch.  D.  (C.A.)  544 :  [{g)  Hewett  v.  Murray,  W.  N.  1885, 

Be  Pope,   17  Q.   B.   D.    (C.A.)  743  ;  p.  53  ;  54  L.  J.  Ch.  572  ;  see  Seton, 

M'Garry    v.    White,    16    L.    R.    Ir.  6th  ed.  pp.  777,  793.] 

322.]  [(/(,)  Zitoyds  Bank  Limited  v.  Medway 

1(c)  Exparte  Evans,  ubi  sup.]  Upper  Navigation  Go.,  (1905)  2  K.  B. 

[(d)  Tyrell  v.  Painton,  (1895)  1  Q.  (QA.)  359.1 

B.  (CA.)  202,  206,  per  Lindley,  L.  J,  ;  ^ 
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Extension  Act. 
1868.] 


[Attachment 
under  Order  45.] 


deceased  person  cannot   be   appointed   in   the  absence  of  any 
person  to  represent  the  estate  (a). 

It  is  to  be  observed  that,  as  regards  personalty,  there  is  no 
provision  in  the  Judgments  Act,  1838,  corresponding  with  the 
provision  in  sect.  13  (b)  conferring  a  charge  upon  real  estate,  and 
consequently,  the  Court  has  no  jurisdiction  to  make  a  declaration 
of  charge  in  favour  of  the  judgment  creditor  as  to  personalty,  or 
enforce  such  charge  by  sale  (c). 
und«M' mints  ^^-  ^^^^^  ^^^  Judgments  Extension  Act,  1868  (31  &  32  Vict, 
c.  54),  which  places  a  Scotch  decreet,a  certificate  of  whichis  registered 
pursuant  to  the  Act,  on  the  same  footing  as  an  English  judgment, 
and  confers  jurisdiction  on  the  English  Court,  "  in  so  far  only  as 
relates  to  execution,"  the  word  "execution"  includes  equitable 
execution  by  the  appointment  of  a  receiver,  and  an  order  for  such 
appointment  may  accordingly  be  made  to  enforce  such  a  decreet  (d). 

37.  In  order  to  found  an  attachment  under  Order  45  of  the 
Kules  of  the  Supreme  Court,  there  mnst  be  an  actual  debt  at 
the  time,  although  it  need  not  be  then  due.  Therefore,  where 
a  judgment  debtor  was  entitled  for  life  to  the  income  of  a  trust 
fund  payable  half-yearly,  and  the  trustees  had  duly  made  the 
last  half-yearly  payment  and  had  no  money  representing  income 
in  their  hands,  it  was  held  that  there  was  nothing  to  attach. 
The  proper  course  in  such  a  casej  is  to  obtain  equitable  execution 
by  the  appointment  of  a  receiver  (e). 

38.  A  creditor  who  has  issued  execution  against  the  goods  or 
lands  of  a  debtor,  or  has  attached  any  debt  due  to  him,  is  not 
entitled  to  retain  the  benefit  of  the  execution  or  attachment 
against  the  trustee  in  bankruptcy  of  the  debtor,  unless  he  has 
completed  the  execution  or  attachment  before  the  date  of  the 
receiving  order,  and  before  notice  of  the  presentation  of  any 
bankruptcy  petition  by  or  against  the  debtor,  or  of  the  commission 
of  any  available  act  of  bankruptcy  by  the  debtor.  And  an 
execution  against  goods  is  completed  by  seizure  and  sale;  an 
attachment  of  a  debt  by  receipt  of  the  debt ;  and  an  execution 
against  land  by  seizure,  or,  in  the  case  of  an  equitable  interest,  by 
the  appointment  of  a  receiver  (/). 

39.  By  and  under  the  Land  Charges  Eegistration  and  Searches  Act, 


[Effect  of 
bankruptcy.] 


[Registration  of 
writs  and  orders 
affecting  land 
under  51  &  52 
Vict.  c.  51.] 


[(a)BeShephard,i3Gh.T).(C.A.)131; 
and  see  Be  Cave,  W.  N.  (1892)  p.  142.] 

[(6)  See  afite,  p.  1037.] 

[(c)  Flegg  v.  Prentis,  (1892)  2  Ch. 
428.] 

[(d)  Thompson  v.  Gill,  (1903)  1  K.  B. 


(C.A.)  760.] 

[(c)  Webb  V.  Stenton,  11  Q.  B.  D. 
(C.A.)  518  ;  see  Be  Cowan's  Estate,  14 
Ch.  D.  638.] 

[(/)  Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  s.  45.] 
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1888  (51  &  52  Vict.  c.  51),  sect.  5,  there  is  established  and  kept  at  the 
Office  of  Land  Eegistry  a  register  of  writs  and  orders  affecting  land 
(a),  wherein  may  be  registered  in  the  prescribed  manner  (6)  any 
writ  or  order  affecting  land  issued  or  made  by  any  Court  for  the 
purpose  of  enforcing  a  judgment,  statute  or  recognisance,  and  any 
order  appointing  a  receiver  or  sequestrator  of  land.  Every  entry 
made  in  pursuance  of  the  section  is  to  be  made  in  the  name 
of  the  person  whose  land  is  affected  (c)  by  the  writ  or  order 
registered.  The  registration  of  a  writ  or  order  in  pursuance  of 
the  Act  ceases  to  have  effect  at  the  expiration  of  five  years  from 
the  date  of  the  registration,  but  may  be  renewed  from  time  to 
time,  and,  if  renewed,  has  effect  for  five  years  from  the  date  of 
the  renewal.  Registration  of  a  writ  or  order  in  pursuance  of  the 
section  is  to  have  the  same  efiect  as,  and  to  make  unnecessary, 
registration  thereof  in  the  Central  Office  of  the  Supreme  Court 
in  pursuance  of  any  other  Act. 

40.  Sect.  6  of  the  Act  provides  as  follows :  "  Every  such  writ  [Protection  of 
and   order   as  is   mentioned   in   sect.   5,   and  every  delivery  in  againsTnon- 
execution  or  other  proceeding  taken  in  pursuance  of  any  such  registered  writs 
writ  or  order,  or  in  obedience  thereto,  shall  be  void  as  against  a  ^^   "^  ^" 
purchaser  for  value  (d)  of  the  land  unless  the  writ  or  order  is  for 

the  time  being  registered  in  pursuance  of  this  Act;"  but  it  is 
further  provided  that,  when  the  writ  or  order  is,  at  the  commence- 
ment of  the  Act  (1st  Jan.  1889),  registered  in  pursuance  of 
27  &  28  Vict.  c.  112  (e),  nothing  in  the  section  is  to  affect  the 
operation  of  such  writ  or  order,  until  the  expiry  of  the  period 
for  which  it  is  so  registered  (/),  and  that  where  the  proceeding  in 
which  the  writ  or  order  was  issued  or  made  is  for  the  time  being 
registered  as  a  lis  pendens,  in  the  name  of  the  person  whose  land 
is  affected  by  the  writ  or  order,  nothing  in  the  section  shall  affect 
the  operation  of  such  registration. 

41.  By  sect.  4  "  land  "  is  defined  as  including  "  lands,  messuages,  [Definitions  of 
tenements,  and  hereditaments,  corporeal  and  incorporeal  of  any  chaser  for  v^"ue  " 
tenure  "  {g),  and  "  purchaser  for  value  "  includes  "  a  mortgagee  or  "judgment."] 
lessee,  or  other  person  who  for  valuable  consideration  takes  any 

!(«)  See  definition  of  land,  tji/.]  Land  Charges  Act,  1900.] 

(6)  General  rules  under  the  Act  [(jr)  The  definition,  it  will  be  seen, 

have  been  issued,  and  will  be  found  does  not  expressly  include  equitable 

in     Elphinstone      and      Clark     on  interests  in  land,  but  it  appears  to  be 

Searches.]  clear,  from  the  provisions  as  to  registra- 


[(c)  I.e.  whose  estate  or  interest  is      tion  and  otherwise,  that  they  are  in- 
"ected,  see  m/.,  note  (3).]  -    -   -      - 

(i)  See  definition,  inf.'] 

(e)  See  ante,  p.  1048.] 

'(/)  This  proviso  is  repealed  by  the 


affected,  see  inf.,  note  (3).]  eluded.     By  the  Interpretation  Act, 

(d)  See  definition,  inf.]  1889  (52  &  53  Vict.  c.  63),  in  every 

(e)  See  ante,  p.  1048.]  Act  passed  after  1850  the  expression 
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interest  in  land  or  in  a  charge  on  land,  and  'purchase'  has  a 

meaning  corresponding  with  purchaser." 

"  Judgment "  does  not  include  "  an  order  made  by  a  Court  having 

jurisdiction  in  bankruptcy  in  the  exercise  of  that  jurisdiction,  but, 

save  as  aforesaid,  includes  any  order  or  decree  having  the  effect 

of  a  judgment "  (a). 

[Effect  of  42.  The  general  effect  of  the  Act  appears  to  be,  that,  except  in 

enactment.]  ,,  ...  .  .         ,       -,-.      i  i        ■•  nr.. 

the  case  of  receiving  orders  under  the  Bankruptcy  Act,  1883,  or 

process  of  execution  by  the  Crown  (which  is  not  mentioned  in  the 
Act),  unless  the  writ  or  order  is  registered  under  the  Act,  the 
lien  of  a  judgment  creditor  as  against  a  purchaser  for  value  is 
taken  away.  It  would  further  seem  that,  in  the  absence  of 
such  registration,  a  purchaser  without  notice  will  not  in  future  be 
affected  by  mere  delivery  in  execution  (b).  Eegistration,  however, 
is  requisite  only  as  against  a  purchaser  for  value,  and  not  as  against 
volunteers  or  judgment  creditors  or  the  debtor  himself. 
[Land^Charges  43.  By  the  Land  Charges  Act,  1900  (63  &  64  Vict.  c.  26),  which 

is  to  be  construed  as  one  with  the  Land  Charges  Eegistration  and 
Searches  Act,  1888,  after  a  provision  in  sect.  1,  already  referred 
to  (c),  for  the  transfer  of  the  business  relating  to  the  registry  of 
judgments  to  the  Land  Eegistry  OfiSce,  it  is  enacted  (inter  alia) 
as  follows  (d)  : — Section  2  : — "  (1.)  A  judgment  or  recognisance, 
whether  obtained  or  entered  into  on  behalf  of  the  Crown  or  other- 
wise, and  whether  obtained  or  entered  into  before  or  after  the  com- 
mencement of  this  Act,  shall  not  operate  as  a  charge  on  land,  or 
on  any  interest  in  land,  or  on  the  unpaid  purchase  money  for  any 
land,  unless  or  until  a  writ  or  order  for  the  purpose  of  enforcing 
it  is  registered  under  sect.  5  of  the  Land  Charges  Eegistration 
and  Searches  Act,  1888. 

"  (2).  This  section  shall  apply  to  any  inquisition  finding  a  debt  due 
to  the  Crown,  and  any  obligation  or  specialty  made  to  the  Crown, 
and  any  acceptance  of  office  from  or  under  the  Crown,  whatever 
may  have  been  its  date,  in  like  manner  as  it  applies  to  a  judgment. 

"  (3).  Except  under  an  order  of  the  High  Court,  no  entry  shall 

"  land"  is  (unless  the  contrary  inten-  chaser  without  notice  will  be  bound 

tion  appears)  to  include  "  messuages,  by  the  effect  of  delivery  in  execution, 

tenements,  and  hereditaments,  houses  plus  registration,  and  that  where  there 

and  buildings  of  any  tenure."]  is  in  fact  an  entry  in  the  register  at 

[(a)  A    County    Court   judgment  the  time  of  the  purchase,  he  will  not 

would  seem  to  be  within  the  Act,  be  protected  because  he  has  omitted 

see  Elphinstone  and  Clark  on  Searches,  to  search,  and  had  no  notice  aliunde.] 

Supplement,  pp.  9,  11.]  [(c)  See  ante,  pp.  587,  1054.] 

[(b)  See  Elphinstone  and  Clark  on  [(d)    The  Act    (except    as  to  the 

Searches,  Supplement,  p.   14,  where  transfer  of  business)  came  into  opera- 

the  opinion  is  expressea  that  a  pur-  tion  on  1st  July,  1901  ;  see  sect.  6.] 
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be  made  in  any  register  kept  under  sects.  19  and  21  of  the  Judgments 
Act,  1838,  sect.  8  of  the  Judgments  Act,  1839,  the  Law  of  Property- 
Amendment  Act,  1860,  the  Judgments  Act,  1864,  or  the  Crown 
Suits,  &c.,  Act,  1865." 

Sect.  3  : — "  Sect.  6  of  the  Land  Charges  Eegistration  and  Searches 
Act,  1888  (a),  shall  apply  to  every  writ  and  order  affecting  land 
issued  or  made  by  any  Court  for  the  purpose  of  enforcing  a 
judgment,  whether  obtained  on  behalf  of  the  Crown  or  other- 
wise, and  whether  obtained  before  or  after  the  commencement 
of  this  Act,  and  to  every  delivery  in  execution  or  other  proceeding 
taken  in  pursuance  of  any  such  writ  or  order,  or  in  obedience 
thereto." 

The  Act  also  provides  that  the  Middlesex  Eegistry  Act,  1708,  is 
not  to  apply  to  any  instrument  made  after  the  passing  of  the  Act, 
and  capable  of  registration  under  the  Act  or  the  Land  Charges 
Eegistration  and  Searches  Act,  1888  (6),  and  repeals  previous 
enactments  (c).] 


SECTION   VIII 

OF   EXTENTS   FROM   THE   CROWN 

1.  The  equitable  interest  of  a  term,  or    of  a  freehold  held  in  Extent  binds 
trust,  is  liable  to  an  extent  from  the  Crown  (d) ;  and  this  not  by 

the  effect  of  any  legislative  enactment,  but  per  cursum  scaccarii 
at  common  law  (e).  The  words  of  the  writ  issued  to  the  sheriff 
are  to  hold  inquest  of  the  lands  whereof  the  debtor,  not  seisitus 
fuit,  but  habuit  vel  seisitus  fuit,  and  a  person  might  be  said  to 
have  lands,  when  by  subpoena  in  Chancery  he  might  exercise 
any  dominion  over  them  (/) 

2.  At  common  law  the  extent  of  the  Crown  did  not  authorise  Sale  of  the  lands 
a  sale  of  the  lands,  but   only  the  perception   of  the   7-ents  and  °^  ^"  "  • 
profits,  until  the  amount  of  the  debt  was  levied  (g).     This  defect 

(a)  See  p.  1054.]  Id.  299  ;  King  v.  Smith,  Sugd.  Vend. 

■(6)  See  sect.  4]  &  Purch.  Append.  No.  xv.  11th  ed., 

'(c)  See  sect.   5.     The  repeals  are  per  Ch.  Baron  Macdonald  ;  and  see 

previously  indicated,  sofar  as  material,  lb.  14th  ed.  p.  545. 
in  the  notes  to  this  section  of  the  (e)  Attorney-General  v.  Sands, 'Ka.vd. 

work.]  495,  per  Lord  Hale. 

(d)  King  v.    Lambe,  M'Clel.   422,  (/)  See  Sir  E.  Goke's  case,  Godb. 

per  Sir  W.  Alexander  ;  GMrton^s  case,  294. 

Dyer,  160,  a  ;  S.  G.,  cited  Sir  E.  Ook^s  (g)  Bex  v.  Blunt,  2  Y.  &  J.  122,  per 

case,  Godb.  293  ;   tbe  cases  cited  Id.  Baron  HuUock. 
294 ;  Id.  298  ;  Babington's  case,  cited 

3  X 
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was  supplied  partially  by  a  statute  of  Elizabeth  (a),  and  more 
eifectually  by  the  Crown  Debtors  Act,  1785  (25  G.  3.  c.  35).  It  is 
by  the  latter  statute  enacted,  that  "it  shall  be  lawful  for  the 
Court  of  Exchequer,  and  the  same  Court  is  hereby  authorised, 
on  the  application  of  the  Attorney-General  (6)  in  a  summary  way 
by  motion  (c)  to  the  same  Court,  to  order  that  the  right,  title,  estate, 
and  interest  of  any  debtor  to  the  Crown,  and  the  right,  title,  estate, 
and  interest  of  the  heirs  and  assigns  of  such  debtor,  which  have 
been  or  shall  be  extended  under  or  by  virtue  of  any  extent  or  diem 
clausit  extremum,  shall  be  sold  as  the  Court  shall  direct,  and 
the  conveyance  shall  be  made  by  the  Eemembrancer  in  the  said 
Court  of  Exchequer,  or  his  deputy,  under  the  direction  of  the 
said  Court,  by  a  deed  of  bargain  and  sale  to  be  inroUed  in  the 
said  Court." 
H^^i^Hn"^ ' °  ^'  ^^  ^^^  effect  of  this  enactment,  a  trust  or  equity  of  redemp- 

tion (d)  of  a  Crown  debtor  may  now  be  sold  upon  summary 
application  to  the  King's  Bench  Division  by  motion. 


demption. 


SECTION  IX 

OF  FORFEITURE 

Trust  not  forfeit-      1.  A  trust  of  lands  was  never  forfeitable  at  common  law  for 

law  for  attain  er.  attainder  of  either  treason  or  felony  (e) ;   for  forfeiture  worked 

only  upon  tenure,  and  a   trust   was    holden   of   nobody.      The 

ground  of  the  forfeiture  at  law  was  that  all  estates  were  Tield 

upon  condition  of  duty  and  fidelity  to  the  Lord,  and  upon  breach 

of  allegiance  they  returned   to   the    Crown,  from  whom   they 

originally  proceeded  (/). 

[Whether  forfeit-      [2.  Under  the  provisions  and  upon  the   construction  of  the 

under°8tatutT]    Statutes  26  H.  8.  c.  13,  sect.  5,  27  H.  8.  c.  10,  and  33  H.  8.  c.  20, 

sect.  2,  it  was  matter  of  doubt  whether  a  trust  of  lands  was  or 

was  not  forfeitable  on  attainder  for  high  treason  (5').] 

Whether  equities      3.  Equities  of  Redemption  appear  to  have  been  made  forfeitable 

subject  to  for-      for  attainder  of  treason  by  33  H.  8.  c.  20  (A) ;    for  the  statute 

feiture. 

{a)  13  Eliz.  c.  4.  247  ;  Jenk.  190. 
(6)  See  Rex  v.  Bulkeley,  1  Y.  &  J.  (/)  Qilb.  on  Uses,  38. 

256.  [(^r)  Seethesubjectconsideredinthe 

(c)  See  Rex  v.  Blunt,  2  Y.  &  J.  120.  ninth  edition  of  this  work,  pp.  931, 

(d)  Kiiig  V.  De  la  Motte,  Forr.  162.  et  seq.] 

(e)  Attorney-General  v.  Sands,  Hard.  (h)  Anon,  case,  cited  Reeve  v.  Attor- 
495,  per  Lord  Hale  ;  1  Hale's  P.  C.  ney-Oeneral,  2  Atk.  223, 
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enumerates  conditions,  and  the  interest  of  the  mortgagor  is  a 
condition,  which,  though  broken  at  law,  is  saved  whole  to  him 
in  a  Court  of  Equity. 

4.  Trusts  of  chattels,  whether  real  or  personal,  were  always  Trusts  of  chattels 
forfeitable  to  the  Crown  upon  conviction  (a) ;  but  in  these  cases  conviction. 

the  forfeiture  did  not  reach  the  legal  estate  vested  in  the  trustee,  crown  entitled 
but  entitled  the  Crown  to  sue  a  subpcena  in  equity  (&).  t"  sulpcena. 

5.  Money  liable  to  be  laid  out  in  the  purchase  of  land  was  Money  liable  to 
regarded  as  land,  and  so  protected  from  being  forfeited  as  personal  ^l^l] 
estate  (c). 

6.  Now  by  the  Forfeiture  Act,  1870,  it  is  enacted  that  "  from  and  33  &  34  Vict. 
after  the  passing  of  the  Act   (4th  July,  1870),  no   confession,  '^'     ' "'   ' 
verdict,  inquest,  conviction,  or  judgment  of  or  for  any  treason, 

or  felony,  or  felo  de  se  shall  cause  any  attainder  or  corruption 
of  blood,  or  any  forfeiture  or  escheat ;  provided  that  nothing  in 
the  Act  shall  affect  the  law  of  forfeiture  consequent  upon 
outlawry"  (d). 

7.  At  law  a  tenant  for  life  might,  until  the  Eeal  Property  Act,  Forfeiture  by 
1845  («),  by  certain  tortious  acts,  as  by  a  feoffment  of  the   fee  for  life. 
simple,  have  forteited  his  estate  to  the  remainderman  (/) ;  but  had 

an  equitable  tenant  for  life  affected  to  dispose  of  the  equitable  fee, 
no  forfeiture  would  have  accrued,  for  nothing  passed  beyond  the 
grantor's  actual  interest  (g).  By  the  Act  last  referred  to  all 
conveyances  are  now  innocent,  that  is,  they  pass  nothing  but 
what  the  grantor  can  lawfully  part  with. 


SUCTION  X 

OF    ESCHEAT 

1.  [Until  the  Intestates'  Estates  Act,  1884  (A)],  a  trust  in  fee  T'"'*  formerly 

-  ,  .  1  "°*  subject  to 

of  lands  was  not  subject  to  escheat  {%).     This  was  determined  in  escheat. 

the  great  case  of  Bv/rgess  v.  Wheate  (/ ),  before  Lord  Northington,  ^/S^^^"- 

(a)  Wikes's  case,  Lane  54,  agreed ;  Vern.  405,  419,  423,  428,  437. 
King  v.    Daccomhe,   Cro.    Jac.    512  ;  (c)  Harrop's  Estate,  3  Drew.  726. 

Jenk.  190,  case  92  ;  Attorney-General  (d)  See  ante,  pp.  27,  28. 

V.  Sands,  Hard.  495  ;  Pawlett  v.  Attor-  ?«)  8  &  9  Vict.  c.  106,  s.  4. 

MeiZ-ffmeraZ, Hard.  467, ^er Lord  Hale;  (/)  See  Co.  Lit.  251,  a. 

Sir  J.  Dock's  case,  cited  Rex  v.  Holland,  (g)  Lethieullier  v.    Tracy,   3    Atk. 

Aleyn,  16  ;    Be  Thomson's  Trusts,  22  728,   730 ;  Lady   Whetstone  v.  Bury, 

Beav.  506.  2  P.  "W.  146. 

(6)  Bex  V.  Holland,  Al.  14  ;  Sir  J.  [(h)  47  &  48  Vict.  c.  71J 

Back's  case,  as  cited  by  Eolle,  J.,  Id.  (i)  Attorney- General  y.  Sands,  Hard. 

16  ;  Attorney-General  v.  Sands,  Hard.  488  ;  and  see  1  Harg.  Jurid.  Exerc.  383, 
495,  f>er  Lord  Hale;  and  see  Kildare  (j)  1  Eden,  176;  S.  C,  1  W.  Bl 

V.  Eustace,  2  Oh.  Ca.  188 ;  S.  G.,  1  123. 
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assisted  by  Lord  Mansfield  and  Sir  T.  Clarke.  The  arguments 
of  these  eminent  judges  will  amply  repay  a  very  careful  perusal. 
It  may  be  mentioned  generally,  that  Sir  T.  Clarke  and  Lord 
Mansfield,  while  they  pursued  difi'erent  lines  of  reasoning,  carried 
their  principles  to  too  great  an  excess.  Sir  Thomas  Clarke  con- 
tended that  trusts  must  be  governed  strictly  by  uses,  and,  there- 
fore, as  no  escheat  in  equity  was  of  a  use,  there  could  be  none  of 
a  trust.  But  this  position  is  too  large ;  for  trusts  do  not  follow 
absolutely  the  law  of  uses :  for  then  no  curtesy  would  be  of  a 
trust,  the  judgment  creditor  would  have  no  lien,  and  equitable 
interests  would  not  be  assets.  Lord  Mansfield,  on  the  other  hand, 
advanced  the  doctrine  that,  as  lands  escheat  at  law,  so  trusts 
must  escheat  in  equity :  that  trusts,  since  the  Statute  of  Uses  (a), 
are  not  regulated  by  uses,  but  the  maxim  is  "Equity  follows 
law," — "  The  trust  is  the  estate."  ■  But  to  this  it  must  be  answered 
that  a  trust  has  always  been  recognised  as  a  thing  sui  generis, 
and  not  as  identical  with  the  legal  fee :  it  binds  not,  for  instance, 
a  purchaser  for  valuable  consideration  without  notice.  The  inter- 
mediate opinions  of  Lord  Northington  are  to  be  regarded  as 
those  most  in  accordance  with  the  general  system :  trusts,  he 
thought,  were  to  be  administered  on  the  footing  of  uses ;  but  not, 
as  Sir  Thomas  Clarke  maintained,  to  the  exclusion  of  the  im- 
provements adopted  subsequently  to  the  statute  of  H.  8. :  he 
agreed  with  Lord  Mansfield,  that  trusts  imitated  the  legal  pos- 
session, but  he  added  the  qualification,  as  ietioeen  the  privies  to 
the  trust  only,  and  not  as  respected  strangers :  his  objection  to 
the  claim  of  the  lord  was,  that  it  was  for  the  execution  of  a  trust 
that  did  not  exist:  where  there  was  a  trust,  it  should  be  con- 
sidered in  that  Court  as  the  real  estate  between  the  cestui  que 
trust  and  the  trustee,  and  all  claiming  by  or  under  them;  and 
the  trustee  should  take  no  beneficial  interest  that  the  cestui  que 
trust  could  enjoy ;  but  he  knew  no  instance  where  that  Court 
ever  permitted  the  creation  of  a  trust  to  affect  the  right  of  a  third 
person  (b). 
Trustee  retained  2.  The  result  of  the  determination  in  Burgess  v.  Wheate,  as 
followed  in  more  recent  cases,  was,  that  where  the  owner  of  the 
equitable  fee  died  intestate  without  heirs,  the  trustee  retained  the 
estate  (c). 

(a)  27  H.  8.  c.  10.  Ir.  478  ;  Re  Mary  Hudson's  Trusts,  52 

(6)  1  Eden,  251.  L.  J.  N.S.  Ch.  789.     Where  trustees 

(c)  Taylor  v.  Hay  garth,  14  Sim.  16  ;  had  in  their  hands  proceeds  of  sale  of 

Davall  V.  New  River  Gompany,  3  De  land  under  the  Settled  Land  Acts, 

G.   &   Sm.   394  ;    Cox  v.   Parker,  22  but  no  legal  estate  in  the  land  was 

Beav.  168  ;  [Keogh  v.  M'Grath,  5  L.  R.  ever  vested  in  them,  and  on  the  death 
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3.  The  same  principle  was  applied  by  Sir  John  Eomilly,  M.E.,  Principle  applied 
to  an  equity  of  redemption ;  and  his  Honour  decided,  that,  where  demptjon  ° 
there  was  a  mortgage  in  fee,  and  then  the  mortgagor  died  intestate 
without  heirs,  the  equity  of  redemption  did  not  escheat  to  the 
Crown,  but  belonged  to  the  mortgagee,  subject  to  the  mortgagor's 
debts  (a). 

[4.  Where  a  testatrix,  who  died  without  heirs,  devised  copy- [Copyholds.] 
holds  in  trust  for  one  for  life,  with  remainder  to  charitable  uses 
which  were  void,  so  that  there  was  a  resulting  trust  for  the 
testatrix,  the  customary  heiress  of  the  survivor  of  the  trustees  of 
the  will  appointed  by  the  Court  was  held  entitled  to  be  admitted 
as  tenant  for  her  own  benefit  (b). 

5.  Now  by  the  Intestates'  Estates  Act,  1884  (c),  where  [Trust  estate  now 
after  the  passing  of  that  Act  (14th  August,  1884),  a  person  dieSg^g^g^t.]" 
without  an  heir  and  intestate  as  to  any  equitable  estate  or 
interest  in  any  corporeal  or  incorporeal  hereditament,  whether 
devised  or  not  devised  to  trustees  by  the  will  of  such  person,  the 
law  of  escheat  is  to  apply  in  the  same  manner  as  if  the  estate  or 
interest  were  a  legal  estate  in  corporeal  hereditaments ;  and  where 
any  beneficial  interest  in  the  real  estate  of  a  deceased  person  is 
not  effectually  disposed  of,  such  person  is,  for  the  purposes  of  the 
Act,  to  be  deemed  to  have  died  intestate  as  to  the  part  ineffectually 
disposed  of  (d).  An  undisposed-of  residue  of  proceeds  of  sale  of 
freeholds  devised  to  executors  on  trust  for  sale  is  covered  by 
these  provisions  (e)]. 


SUCTION  XI 

THE   DESCENT   OF   THE   TEUST 

1.  A  trust  is  governed  by  the  same  rules  of  descent  as  the  Trust  descends  as 
legal  estate  is  on  which  the  trust  is  engrafted,  and  that  whether     ^  ®^*  estate. 

of  the  tenant  for  life  the  land,  if  un-  Barrow  v.   Wadkin,  24  Beav.  1  ;  and 

sold,  -would  have  resulted  in  fee  to  see  ante,  p.  46. 

the  settlor,  who  left  no  heir  or  next  (a)  Beak  v.  Symonds,  16  Beav.  406. 

of  kin,  it  was  held  that  the  money  [(6)  Oallard  v.  Hawkins,  27  Ch.  D. 

belonged    to     the    Crown    as     hmia  298.] 

vacantia: BeBond,(lQ01)l  Ch.l5].   As  [(c)  47  &  48  Vict,  c    71,  s.  4  ;  as  to 

to  estates  pur  autre  vie,  see  ante,  p.  891.  procedure  in  cases  of  escheat,  see  the 

And  where  a  trust  of  real  estate  was  Escheat  (Procedure)  Act,  1887  (50  & 

created  in  favour  of  an  alien,  the  51  Vict.  c.  53)J 

Crown  was  entitled  to  the  benefit  of  [(d)  Sect.  7.] 

the  trust  as  against  both  the  trustee  [(e)  Be  Wood,  (1896)  2  Ch.  596.] 

and  the  heir  at  law  of  the  settlor  ; 
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Seisin  ex  parte 
maternd. 


Gavelkind. 


Copyholds. 


Possessio  fratris. 


Proceeds  from 
sale  of  gavelkind 
lands. 


the  legal  estate  descends  according  to  the  course  of  common  law, 
or  is  subject  to  a  lex  loci. 

2.  If  one  seised  of  land  ex  parte  maternd  convey  to  a  person 
in  fee  upon  trust,  and  no  trust  is  expressed,  the  resulting  interest 
is  part  of  the  original  estate,  and  will  descend  in  the  maternal 
line,  and,  failing  the  heirs  on  the  part  of  the  mother,  would 
rather  absolutely  determine,  than  pass  into  the  paternal  line  {a). 
But  if  one  seised  ex  parte  maternd  devise  to  A.  and  his  heirs 
upon  trust  for  a  person  for  life,  and  then  in  trust  to  convey  to 
the  testator's  heir  at  law,  this  breaks  the  descent,  and  the  heir 
ex  parte  paternd  is  entitled  to  the  equitable  remainder  (I). 

3.  If  the  land  be  subject  to  gavelkind,  borough  Unglish,  or  other 
custom,  the  equitable  interest  will  follow  the  same  course  of 
inheritance  (c). 

4.  And  a  trust  of  copyholds  as  well  as  of  freeholds  is  governed 
by  the  descent  of  the  legal  estate  (d),  [so  that  the  customary  heirs 
will  take,  unless  there  is  some  special  custom  of  the  manor 
confining  the  custom  of  descent  to  a  tenant  on  the  rolls  or  to 
a  tenant  dying  seised  (e).] 

5.  The  analogy  to  law  is  so  strictly  preserved  that,  until  the 
Inheritance  Act,  1833,  if  the  last  cestui  que  trust  had  no  seisin  of 
the  equitable  estate  corresponding  to  possessio  fratris  (/)  at  law, 
the  trust  would  have  descended  to  the  brother  of  the  half  blood,  not 
to  the  sister  of  the  whole  blood  (g).  By  the  Act  referred  to,  the  half 
blood  is  now  in  all  cases  (but  subject  to  the  preferable  claim  of 
the  whole  blood)  capable  of  inheriting  estates,  whether  legal  or 
equitable  (h). 

6.  If  a  settlement  contain  a  power  of  sale,  with  a  trust  to  re- 
invest the  proceeds  in  a  purchase  to  the  same  uses,  and  the  lands 
are  sold,  but  the  proceeds  are  not  reinvested,  though  the  bulk  of 
the  estate  sold  was  of  gavelkind  tenure,  yet  if  one  of  the  uses  be 
to  A.  and  his  heirs,  the  proceeds  of  the  sale  will  descend  to  the 


(a.)  Burgess  v.  Wheate,  1  Eden,  177, 
see  186,  216,  256  ;  Langley  v.  Sneyd, 
1  Sim.  &  St.  45  ;  Nanson  v.  Barnes, 
7  L.  E.  Eq.  250  ;  [see  now  the  Law 
of  Property  Amendment  Act,  1859 
(22  &  23  Vict.  c.  35),  ss.  19,  20,  under 
which,  on  faihire  of  heirs  of  the 
purchaser,  the  heirs  of  the  person  last 
entitled  succeed]. 

(6)  Davis  V.  Kirk,  2  K.  &  J.  391  ; 
[and  see  Ee  Douglas,  28  Ch.  D.  327]. 

(c)  Fawcet  v.  Lowther,  2  Ves.  sen. 
304,  per  Lord  Hardwicke  ;  Banks  v. 
tiutton,  2  P.  W.  113,  per  Sir  J.  Jekyll ; 


Goivper  V.  Gowper,  2  P.  W.  720 ;  Jones 
V.  BeasUe,  22  Vin.  Ab.  185,  pi.  7  ; 
Buchanan  v.  Harrison,  1  J.  &  H.  662. 

(d)  Trash  v.  Wood,  4  M.  &  Cr.  324. 

[(e)  Be  Hudson,  (1908)  1  Ch.  665.] 

(/)  See  ante,  p.  933. 

(g)  Banks  v.  Sutton,  2  P.  W.  713, 
per  Sir  J.  Jekyll ;  Gowper  v.  Earl 
Gowper,  lb.  736,  per  eundem  ;  Cunning- 
liam  V.  Moody,  1  Ves.  174 ;  Co.  Lit 
14  b  ;  and  see  the  cases  cited,  Cas- 
borne  y.  Scarfe,  1  Atk.  604. 

(/i)  3  &  4  W.  4.  c.  106,  s.  9. 
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heirs  of  A.  at  common  law,  and  not  to  the  heirs  by  the  custom  of 
gayelkind  (a). 

7.  And  if  gavelkind  or  borough  English  lands  (6)  be  limited  to  Limitation  to 
a  person's  heirs  as  purchasers,  the  common  law  heirs  and  not  the  ohasera!  ^'^'^ 
customary  heirs  are  entitled  ;  as,  where^a  testator  directed  trustees 
to  stand  seised  of  gavelkind  lands  for  the  separate  use  of  A.  for 
life,  and  so  as  her  husband  should  not  intermeddle  therewith,  and 
after  her  death  upon  trust  to  convey  to  the  heirs  of  her  body  for 
ever,  Lord  Hardwicke  held  that  the  trust  was  executory,  and  that 
the  Court  must  therefore  look  to  the  intention,  which  was  to  give 
a  life-estate  to  A.,  and  the  remainder  to  the  heirs  as  purchasers  (c) ; 
for,  as  the  husband  was  not  to  intermeddle  therewith,  his  curtesy 
was  to  be  excluded,  which  would  not  be  the  case  if  A.  were  tenant 
in  tail.  A  conveyance  of  the  legal  estate  was  therefore  directed 
to  the  eldest  son  and  the  heirs  of  his  body,  with  remainder  to 
the  second  son,  and  the  heirs  of  his  body,  &c.  "Not,"  added 
Lord  Hardwicke,  "  according  to  the  custom  of  gavelkind,  because 
it  must  go  according  to  the  rule  of  common  law,  being  not  a  trust 
executed,  but  executory  "  (d). 


SECTION  XII 

OF   ASSETS 

The  general  law  relating  to  assets,  as  it  stood  previously  to  the 
Statute  of  Frauds  may  be  thus  stated. 

1.  The  executor  or  administrator  of  the  deceased  was  bound  to  Legal  assets. 
apply  his  personal  estate  in  payment  of  his  debts ;   and  this  in 

the  order  of  their  legal  priorities,  as  first  of  judgments,  then  of 
specialties,  and  then  of  simple  contract  debts ;  or,  as  it  was 
expressed,  the  personal  estate  was  legal  assets. 

2.  Again,  where  the  deceased  had  executed  an  instrument  bind-  Assets  by  descent. 
ing  himself  and  his  heirs,  the  heir  to  the  extent  of  the  real  estate 

(except  copyholds)  which  came  to  him,  was  bound  to  satisfy  this 

(a)  Eougliam  v.  Sandys,'2  Sim.  95,  "  right  heirs,"  the  person  who  at  the 

see  153.  testator's  death  is  his  heir  at  law  now 

[(6)  Policy    V.   Policy  (No.    2),   31  takes  as  devisee,  and  not  by  descent, 

Beav.   363  ;    Garland    v.   Beverley,  9  and  co-heiresses  take  as  joint  tenants, 

Ch.  D.  213.]  and   not    as    co-parceners ;    Owen  v. 

(c)  Now   by  the  Inheritance  Act,  Gibbons,  (1902)  1  Ch.  (C.A.)  636]. 

1833,  s.  3,  a  limitation  in  a  deed  to  (d)  Roberts  v.  Dixivcll,  1  Atk.  607  ; 

the  settlor  or  his  heirs,  or  in  a  will  to  and  see  Thorp  v.  Owen,  2  Sm.  &  G.  90 ; 

the  testator's  heirs,  confers  an  estate  Sladen  v.  Sladen,  2  J.  &  H.  369. 
by  purchase;  [and  under  a  devise  to 
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obligation  of  his  ancestor,  or,  in  other  words,  the  lands  so  inherited 
were  assets  hy  descent. 
Equitable  assets.  3.  The  32  Henry  8.  c.  15,  which  first  gave  the  power  of  devisiifvg 
lands,  inadvertently  opened  a  door  to  fraud,  since  it  was  held  that 
if  the  owner  of  land  devised  it  away,  a  creditor  claiming  by  bond 
or  other  instrument  binding  the  heir  could  not  sue  the  devisee, 
and  if  he  sued  the  heir,  the  latter  might  plead  he  had  no  land  by 
descent.  Where,  however,  the  owner  had  by  his  will  charged  his 
lands  with  or  devised  them  subject  to  the  payment  of  debts,  a 
Court  of  Equity  viewed  the  creditors  as  cestuis  que  trust,  and  made 
the  land  available  in  satisfaction  of  the  debts ;  and  in  doing  this 
it  paid  all  the  creditors  pari  passu  without  reference  to  their  legal 
priorities,  that  is,  the  lands  so  charged  or  devised  were  equitable 
assets. 

4.  With  these  prefatory  remarks  we  proceed  to  the  consideration 
of  equitable  interests  as  assets  iefore  the  Statute  of  Frauds. 

5.  The  trust  of  a  chattel  was  always  accounted  assets  in 
equity  (a) ;  by  which  is  meant,  not  equitable  asseis,  but  assets  for 
the  due  application  of  which  in  payment  of  debts  the  personal 
representative  was  responsible  in  equity,  if  not  at  law. 

6.  But  whether  the  trust  of  a  freehold  should  be  assets  in  the 
hands  of  the  heir  for  payment  of  debts  by  specialty  in  which  the 
heirs  were  bound  was  for  a  long  time  vexata  quxjestio.  On  the  one 
hand  it  was  argued,  that  the  trust  ought  to  follow  the  use,  and 
that  the  use  was  not  liable  to  a  bond  creditor ;  on  the  other  hand 
it  was  said,  that  trusts  since  the  Statute  of  Uses  had  been  con- 
ducted by  the  Courts  on  more  liberal  principles,  and,  as  the  legal 
fee  was  available  to  the  discharge  of  specialty  debts  at  law,  so  a 
Court  of  Equity  ought  to  adopt  the  same  rule  in  the  administra- 
tion of  trusts. 

It  was  determined  by  Lord  Hale,  Chief  Justice  Hyde,  and 
Justice  Windham,  in  the  case  of  Bennet  v.  Box,  that  a  trust  in  fee 
should  not  be  assets  (6) ;  and  Lord  Keeper  Bridgmau  afterwards 
felt  himself  bound  by  the  authority  of  this  decision  in  respect  of  a 
trust  (c),  though  he  doubted  somewhat  as  to  an  equity  of  redemp- 
tion (d) ;  and  so  the  law  as  to  a  trust  was  laid  down  by  Lord  Hale 
in  Attorney-General  v.  Sands  (e). 

The    question    was     renewed     before    Lord    Nottingham    in 


Equitable  in- 
terests. 

Trusts  of  chattels 
are  assets. 


Trusts  of  a  free^ 
hold. 


Bennet  v.  Box. 


Grey  v.  Colvile. 


(a)  Attorney-Generalv. Sands,Fre.em. 
1 31  ;  Barthrop  v.  West,  2  Ch.  Rep.  33 ; 
Drilce  of  Norfolk's  case,  3  Ch.  Ca.  10. 
See  post,  p.  1066. 

(b)  1  Ch.  Ca.  13. 


(c)  Pratt  V.  Colt,  1  Ch.  Ca.  128 ; 
S.  C,  Freem.  139. 

{d)  Trevor  v.  Peryor,  1  Ch.  Ca.  148. 

(e)  Hard.  490 ;  S.  C,  Freem.  131  ; 
8.  d,  Nels.  135. 
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Grey  v.  Colvile  (a),  when  trust  estates  were  declared  to  be  assets  in  ' 

equity.  The  case  was  afterwards  reheard  before  Lord  Guildford, 
and  is  reported  by  Vernon  under  the  title  of  Greed  v.  Colvile  (&),  and 
his  Lordship  said,  he  "  should  be  much  governed  by  the  case  of 
Bennet  v.  Box,  unless  they  could  show  that  the  latter  precedents 
had  been  otherwise,"  and  directed  them  to  attend  him  with  pre- 
cedents towards  the  latter  end  of  the  term.  The  cause  was  brought 
on  again  the  December  following,  and  the  Court  ordered  that  the 
parties  should  attend  the  two  Chief  Justices  and  the  Lord  Chief 
Baron,  who  were  desired  to  certify  their  opinion  on  the  ques- 
tion (c).  In  Michaelmas  term  the  next  year,  upon  the  motion  of 
the  defendants,  it  was  ordered,  that,  unless  plaintiffs,  the  creditors, 
procured  the  certificate  of  the  Lords  Chief  Justices'  and  Lord 
Chief  Baron's  opinion  by  the  first  day  of  the  next  term,  the  bill 
should  he  dismissed  without  further  motion  (d).  No  further  pro- 
ceedings appear  in  the  case ;  and,  therefore,  it  must  be  concluded 
that  the  bill  was  dismissed.  There  can  be  no  doubt,- however, 
that  Lord  Nottingham's  decision  was  correct,  and  in  Goffe  v. 
Whalley  (e),  the  question  was  renewed,  but  the  result  does  not 
appear,  unless  the  overruling  of  the  heir-at-law's  demurrer  to  the 
creditor's  bill  was  on  the  ground  that  the  Court  held  the  trust 
to  be  assets. 

7.  Thus  stood  the  law  before  the  Statute  of  Frauds  (/).  By  Statute  of  Frauds, 
the  10th  section  of  that  Act  a  trust  in  fee  simple  was  declared 
to  be  assets  by  descent.  But  the  enactment  was  taken  to  embrace 
simple  trusts  only,  and  not  complicated  trusts  (g),  or  equities  of 
redemption  Qi),  so  that  the  question  still  remained  whether  such 
interests  as  were  not  within  the  statute  might  not  still,  upon  the 
general  principles  of  equity,  be  treated  as  assets  by  analogy  to 
law.  This  was  expressly  so  decided  as  to  equities  of  redemption 
in  Plucknet  v.  Kirk  (i),  and  other  cases  (j);  and  upon  principle, 
the  rule  governing  equities  of  redemption  ought  equally  to  be 
applied  to  every  other  equitable  interest. 

(a)  2  Ch.  Rep.  143.  ently  interpreted. 

(6^  1  Vern.  172.  {h)  Plunket  v.  Penson,  2  Atk.  293, 

(c)  E.  L.  1683,  A.  fol.  166.  per  Lord  Hardwicke  ;  Solley  v.  Gower, 

(d)  R.  L.  1684,  A.  fol.  210.  2  Vern.  61,  per  Lord  Jeffries. 

le)  1  Vern.  282,  Raithby's  edit.  (i)  1  Vern.  411;    Reg.  Lib.  1686, 

(/)  29  Car.  2.  c.  3.  B.  fol.  181,  184  ;  and  see  Lord  Jeff- 

(g)  The  former  part  of  the  clause,  ries'   opinion  in  Solley  v.   Gower,   2 

which  enables  the  sheriff  to   take  a  Vern.  61. 

trust  in  execution,  was  construed  not  (j)  Anon.,  Freem.  115;   Acton  v. 

to  include  a   complicated  trust,  and  Peirce,  2  Vern.  480  ;  Plunket  v.  Penson, 

therefore  it  is  presumed  the  latter  2  Atk.  290. 

part  of  the  clause  could  not  be  differ- 
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3&4W.  4.  c.  104.  8.  The  question  is  now  of  little  importance,  as  it  was  enacted 
by  the  Administration  of  Estates  Act,  1833  (a),  that  all  a  person's 
"estate  or  interest"  (which  must  include  any  trust)  in  lands, 
tenements  or  hereditaments,  corporeal  or  incorporeal,  or  other 
real  estate,  whether  freehold,  customaryhold,  or  copyhold,  should 
be  assets  for  the  payment  of  debts  as  well  on  simple  contract 
as  on  specialty. 

Whether  a  trust       9.  There  remains   to   be  considered  the   question,  whether  a 

18  legal  or  equit-     .  ,     ,,  ,  ,, 

able  assets.  trust  shall,  as  to  persons  who  died  before  1st  January,  1870  (h), 

be  administered  as  legal  or  equitable  assets. 

Trust  of  a  chattel.  10.  It  has  in  some  cases  been  considered  that  the  mere  circum- 
stance that  property  was  equitable  at  the  testator's  death,  was 
sufficient  to  make  it  equitable  assets  (c),  but  this  is  clearly 
erroneous,  the  question  being,  not  whether  the  assets  can  be 
recovered  at  law  or  in  equity,  but  whether  the  creditor  can 
obtain  payment  thereout  only  from  a  Court  of  Equity  (d).  Now 
if  an  executor  recover  money  in  that  character  under  a  trust 
or  other  equitable  right,  the  proceeds,  when  actually  come  to  his 
hands,  will  be  legal  assets,  even  in  a  Court  of  Law  (e) ;  and  it 
would  be  an  inconsistency  to  say,  that  if  the  property  has  been 
reduced  into  possession,  a  Court  of  Equity  shall  administer  it  as 
legal  assets,  but  if  it  be  outstanding  at  the  time  when  the 
creditor  institutes  proceedings  in  equity,  it  shall  be  administered 
as  equitable  assets.  Upon  this  principle  it  has  at  length  been 
established,  after  much  fluctuation  (/),  that  equitable  interests 
in  personal  estate  are  to  be  distributed  as  legal  assets  (g). 
"Whether,"  observed  Sir  E.  Kindersley,  "the  assets  are  such 
that  the  executor  can  recover  them  in  a  Court  of  Law  or  in  a 
Court  of  Equity  only  is  immaterial.  The  true  test  is,  whether 
he  recovers  them  virtute  officii.  If  the  assets  come  to  his 
hands  as  executor,  a  Court  of  Law  would  treat  them  as  assets, 
and  they  are  to  be  administered  (in  equity)  as  legal  assets  "  (A). 

Trust  in  fee  in  11.  A  trust  in  fee  Stands  in  a  very  different  light  from  the 

^j,..  trust  of  a  chattel  in  the  hands  of  the  executor.     As  regards  the 

[(a)  See  'post,  p.  1068.]  and  Morgan    v.    Sherrard,   1    Vein. 

(6)  See  post,  p.  1070.  293  ;    Wilson  v.    Fielding,   10   Mod. 


(c)  Gox's  case,   3   P.    W.   341,  and  426  ;  S.  G.,  2  Vern.  763  ;   Sharpe  v. 
note  lb.  ;  Hartwell  v.   Chitters,  Amb.  Earl  of  Scarborough,  4  Ves.  541. 

308  ;  Glay  v.  Willis,  1  B.  &  C.  372.  {(j)  Gooh  v.  Gregson,  3  Drew.  547  ; 

(d)  Gook  V.  Gregson,  3  Drew.  549.  Shee  v.  French,   lb.   716  ;    Ghristy  v. 

(e)  Hawkins  v.  Lawse,  1  Leon.  155,  Gourtenay,  26  Beav.  140 ;  and  see 
per  Periam,  J.  ;  Anon,  case,  1  Roll.  Lovegrove  v.  Cooper,  2  Sm.  &  G.  271  ; 
Rep.  56  ;  Harwood  v.  Wrayman,  cited  Mutlow  v.  Mutlow,  4  De  G.  &  J.  539. 
lb.  ;  S.  G.,  reported  Mo.  858.  (h)  Gook  v.  Gregson,  3  Drew.  547. 

(/)  See  casea  cited  in  note  {c),supra. 
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inheritance,  until  modern  Acts  (a),  it  was  only  in  respect  of 
creditors  by  specialty  in  which  the  heirs  were  bound,  that  the 
question  of  legal  or  equitable  assets  could  in  fact  have  arisen, 
for  specialties  in  which  the  heirs  were  not  bound,  and  simple 
contract  debts,  were  not  payable  out  of  real  estate,  and  statutes 
and  judgments,  though  lieTis,  to  a  partial  extent,  upon  the 
equitable  fee,  were  not  payable  as  debts,  but  as  incumbrances. 
In  respect  then  of  specialties  in  which  the  heirs  were  bound,  a 
plain  and  simple  trust  was  made  assets  in  a  Court  of  Law  in  the  ■ 
hands  of  the  heir  by  the  Statute  of  Frauds,  and  therefore  was 
legal  assets  in  equity  (&);  but  complicated  trusts  and  equities 
of  redemption  were  not  touched  by  the  statute;  and  it  would 
seem,  upon  principle,  that  as  equity  subjected  the  trust  to 
specialty  creditors  by  analogy  only  to  law,  the  Court  ought,  by 
observing  the  analogy  throughout,  to  adopt  the  lei^al  course  of 
administration. 

In  the  case  of  Grey  v.  Colvile,  before  referred  to,  in  which  Grey  v.  ColviU. 
bond-creditors  had,  after  the  debtor's  decease,  entered  up  judg- 
ments against  the  heir  who  took  by  descent,  it  appears  to  have 
been  assumed  by  the  litigants,  and  was  decreed  by  Lord 
Nottingham,  than  whom  no  Chancellor  had  a  more  just  concep- 
tion of  the  true  nature  of  trusts,  that  the  creditors  should  be  paid 
according  to  the  priority  of  their  judgments  out  of  a  trust  in 
fee  (c). 

12.  In  the  case  of  the  devise  of  a  trust  in  fee,  the  analogy  Whether  trust  in 
presented  by  the  case  of  the  devise  of  a  legal  fee  ought,  it  is  con- [^^  ^^'^'^^j^^^^j^ 
ceived,  to  be  pursued.    By  3  &  4  W.  &  M.  c.  14,  the  power  of  assets. 
the  owner  of  the  land  to  devise  it  away  in  fraud  of  his  creditors  (d) 
was  first  restrained,  and  a  remedy  was  given  against  the  heir 
and  devisee  jointly,  in  respect  of  the  property  so  devised.     The 
statute,  however,  expressly  excepted  from  its  operation,  as  do 
also  the  subsequent  Acts  enlarging  the  creditors'  remedies  (e), 
devisees  clothed  with  a  trust  or  charge  for  payment  of  debts.     It 
is  conceived,  that  the  true  test  whether  an  equitable  estate  in 
fee  devised  shall  be  legal  or  equitable  assets,  is,  whether  the 

(a)  47  G.  3.   c.   74,  Sess.  2,  as  to  &  G.  301. 

traders  only ;  and  3  &  4  Will.  4.  c.  (d)  See  ante,  p.  229. 

104,  post,  p.  1068.  (e)  47  G.  3.  c.  74,  Sess.  2 ;  the  Debts 

(i)  Plunket  v.  Penson,  2  Atk.  293,  Kecovery  Act,  1830  (11  G.  4.  &  1  W. 

per  Lord  Hardwicke  ;  King  v.  Ballett,  4.),  c.  47  ;  [Be  Atkinson,  (1908)  2  Ch. 

2  Vern.  248.  (C.  A.)  307,  ante,  p.   930  ("  devisee  " 

(c)  Grey  v.  Colvile,  2  Ch.  Eep.  143  ;  including  equitable  tenant  for  life)]  ; 

and  see  Morrice  v.  Bank  of  England,  the  Administration  of  Estates  Act, 

2  Sw.  585  ;  Dollond  v.  Johnson,  2  Sm.  1833  (3  &  4  W.  4.),  c.  104. 
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Administration 
of  Estates  Act, 
1833. 


Construction  of 
the  Act. 


estate   if  legal  and   devised  in   similar  terms  would  have   con- 
stituted legal  or  equitable  assets  (a). 

13.  By  3  &  4  W.  4.  c.  104,  it  was  enacted  that  when  any 
person  should  die  seised  of  or  entitled  to  any  estate  or  interest  in 
lands,  tenements,  or  hereditaments,  corporeal  or  incorporeal,  or 
other  real  estate,  whether  freehold,  customaryhold,  or  copyhold, 
which  he  should  not  by  his  last  will  have  charged  with,  or  devised 
subject  to  the  payment  of  his  debts,  the  same  should  be  assets,  to 
he  administered  in  Courts  of  Equity,  for  the  payment  of  the  just 
debts  of  such  person,  as  well  debts  due  on  simple  contract  as  on 
specialty ;  and  that  the  heir  or  heirs  at  law,  customary  heir  or 
heirs,  devisee  or  devisees  of  such  debtor,  should  be  liable  to  all 
the  same  suits  in  equity  at  the  suit  of  any  of  the  creditors  of 
such  debtor,  whether  creditors  by  simple  contract  or  by  specialty, 
as  the  heir  or  heirs  at  law,  devisee  or  devisees  of  any  person  or 
persons,  who  died  seised  of  freehold  estates,  was  or  were  before 
the  passing  of  that  Act  liable  to,  in  respect  of  such  freehold 
estates,  at  the  suit  of  creditors  by  specialty  in  which  the  heirs 
were  bound:  provided  always  that  in  the  administration  of 
assets  under  and  by  virtue  of  that  Act,  all  creditors  by  specialty 
in  which  the  heirs  were  bound  should  be  paid  the  full  amount 
of  the  debts  due  to  them  before  any  of  the  creditors,  by  simple 
contract,  or  by  specialty  in  which  the  heirs  were  not  bound, 
should  be  paid  any  of  their  demands. 

Upon  the  construction  of  this  statute  the  following  observations 
occur : — 

a.  The  Act  creates  a  general  charge  on  the  estate  for  the  benefit 
of  creditors  (5),  subject  only  to  the  right  of  alienation  in  the  heir 
or  devisee  (c). 

/3.  The  words  "assets  to  be  administered  in  equity"  mean 
only  that  the  creditor's  remedy  shall  be  in  equity,  and  not  that  the 
estate  shall  be  administered  as  equitable  assets,  and  [it  would  seem], 
therefore,  that  the  estate  is  to  be  administered  as  legal  assets  {d). 

[y.  No  right  of  retainer  is  given  to  the  heir  or  devisee  for  a 


(a)  See  Plunket  v.  Penson,  2  Atk. 
51,  290 ;  Sharps  v.  Earl  of  Scarborough, 
4  Ves.  538 ;  and  the  observations  on 
those  cases  in  3rd  ed.  of  this  work,  p. 
690. 

(6)  Kinderley  v.  Jervis,  22  Beav.  1. 

(c)  See  cases  ante,  p.  279,  note  (c). 

(d)  See  Foster  v.  Handley,  1  Sim. 
N.S.  200  ;  more  fully  reported,  15 
Jur.  73  ;  Be  Burrell,  9  L.  R.  Eq.  443, 
where  it  was  held  that  creditors  by 


specialty  in  which  the  heirs  were  bound 
were  entitled  to  priority  as  against  an 
equity  of  redemption  in  copyholds.  [In 
Re  Illidge,  24  Ch.  D.  654,  in  which, 
however,  the  earlier  cases  were  not 
cited,  it  seems  to  have  been  assumed 
by  Chitty,  J.,  that  the  assets  were  to 
be  administered  as  equitable  assets  : 
and  see  S.  C. ,  on  appeal,  27  Ch.  D.  (C.  A. ) 
478,  484.] 
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debt  due  to  him  on  a  simple  contract.  But  it  would  seem  that 
such  a  right  of  retainer  in  respect  of  a  debt  by  specialty  in  which 
the  heirs  are  bound  is  not  taken  away  (a).] 

S.  The  express  terms  of  the  Act  giving  priority  to  creditors  by 
specialty  in  which  the  heirs  are  bound  over  creditors  by  specialty 
in  which  the  heirs  are  not  bound,  have,  as  a  matter  of  course,  had 
full  effect  given  to  them  (&). 

e.  The  Act  makes  no  mention  of  debts  hy  judgment  or  by  decree 
of  a  Court  of  Equity,, so  that  the  remedies  for  the  recovery  of  these 
out  of  the  real  estate  may  perhaps  be  viewed  as  still  depending 
upon  the  general  law  (c). 


[{a)  Re  Illidge,  24  Ch.  D.  654 ;  27 
Ch.  I).(C.A.)478 ;  ex-plaming Ferguson 
V.  Gibson,  14  L.  R.  Eq.  379.  The 
foundation  of  the  rule,  allowing  the 
right  of  retainer  out  of  the  real  estate 
to  an  heir .  at  law  or  devisee  being  a 
creditor  by  specialty  in  which  the 
heirs  were  bound,  was,  that  he  might 
not  be  under  a  disadvantage  by  not 
being  able  to  sue  himself ;  since,  if  he 
could  not  retain,  other  like  creditors 
might  have  obtained  priority  over 
him  by  suing  him.  But  a  simple  con- 
tract creditor,  or  creditor  by  specialty 
in  which  the  heirs  were  not  bound, 
could  not  get  a  judgment  giving  him 
priority,  and  so  the  rule  had  no  appli- 
cation in  his  case.  There  appears  to 
be  nothing  in  the  Administration  of 
Estates  Act,  1833,  or  in  the  Adminis- 
tration of  Estates  Act,  1869,  to  take 
awaj'  from  a  creditor  by  specialty  in 
which  the  heir  is  bound  the  old  right 
of  action  against  the  heir  or  devisee, 
and  it  seems  to  follow  that  although 
the  former  statute  makes  real  estate 
liable  to  be  administered  by  Courts  of 
Equity,  the  right  of  the  heir  or  devisee 
to  retain  is  no  more  taken  away  than 
the  power  of  Courts  of  Equity  to 
administer  personal  estate  takes  away 
an  executor's  right  of  retainer  ;  Re 
Illidge,  24  Ch.  D.  654.] 

(b)  Richardsotiv.  Jenkins,!  Drew. 477. 

(c)  Judgments  against  the  testator  or 
intestate  and  decrees  in  equity  against 
the  testator  or  intestate  are  paid  out  of 
the  personal  estate  pari  passu.  De- 
crees (if  for  payment  of  money  or  costs) 
were  by  the  Judgments  Act,  1838,  s. 
18  (though  they  were  not  formerly  ; 
Bligh  V.  Darnley,  2  P.  "W.  619 ;  Mildred 
V.  Robinson,  19  Ves.  585)  liens  upon 
the  real  estate ;  and  they  always 
ranked  as  of  equal  degree  with  judg- 


ments   in     the     administration    of 
personal  estate,  and  therefore  above 
specialty  or  simple  contract  debts  ; 
Searle  v.  Lane,  2  Vern.  37  ;  Foly's  case, 
2  Eq.  Ca.  Ab.  459 ;  Stasby  v.  Powell, 
1  Freem.  333  ;   Peploe  v.   Swinhurn, 
Bunb.   48.     Judgments   and  decrees 
against  the  personal  representative  are 
paid  out  of  legal  assests  in  the  order  of 
their  dates ;  Dollond  v.  Johnson,  2  Sm. 
&  G.  301,  and  cases  cited,  lb. ;  [and 
see  Re  Bentinch,  (1897)  1  Ch.   673]. 
When  dockets  were  in  use,  a  judg- 
ment against  a  person  had  no  priority 
in  the  administration  of  his  assets  over 
other  debts  unless  it  was  docketed  ; 
Hichey  v.  Hayter,  6  T.  R.  384  ;  Landon 
V.  Ferguson,  3  Russ.  349.    But  when 
the  docket  was  closed  the  judgment 
had  priority  per  se,  and  the  executor 
or  administrator  was  bound  by  that 
priority  though   he  had  no  notice, 
and  no  means  of  obtaining  notice  of 
the  judgments  ;  Fuller  v.  Redman,  26 
Beav.  600.     To  remedy  this  incon- 
venience it  was  in  eifect  enacted  by 
Lord  St  Leonards'  Law  of  Property 
Amendment  Act,  1860  (23  &  24  Vict, 
c.  38),  ss.  3,. 4,  that  judgments  should 
have  no  priority  in  the  administration 
of  assets  unless  they  were  registered  ; 
Van  Gheluive  v.  Nerinckx,  21  Ch.  D. 
189.     But  the  Act  does  not  apply 
where    the   judgment    is    recovered 
against  the  executor  or  administrator, 
as  in  that  case  the  personal  represen- 
tative has  full  notice  necessarily,  and 
no  remedy  is  required ;   Jennings  v. 
Rigby,  33  Beav.  198  ;  Gaunt  v.  Taylor, 
3  ilan.  &  G.  886,  and  3  Scott,  (N.S.) 
700  ;    Re  Williams'  Estate,  15  L.  R. 
Eq.  270  ;   Re  Maggi,  20  Ch.  D.  545. 
And  the  Act  is  retrospective,  so  that 
an    unregistered   judgment,   though 
entered  up  against  a  debtor  living  at 
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executor.] 


14.  As  regards  the  administration  of  estates  of  persons  who 
may  have  died  on  or  after  the  1st  January,  1870,  the  legislature, 
by  the  Administration  of  Estates  Act,  1869  (a),  has  now  abolished 
the  distinction  between  specialty  and  simple  contract  debts,  and 
has  directed  that  all  specialty  and  simple  contract  debts  shall  be 
paid  pari  passu.  [But  this  does  not  interfere  with  or  enlarge 
the  right  of  the  executor  to  retain  his  own  debt,  as  against 
creditors  in  equal  degree  with  himself,  except  in  so  far  as  the 
Act,  by  placing  the  specialty  and  simple  contract  creditors  on 
an  equality,  necessarily  increases  the  fund  available  for  payment 
of  the  latter  class  of  creditors  (&) ;  nor  does  the  Act  affect  his 
general  right  to  pay  the  testator's  debts  in  any  order  he  thinks 
fit,  and  to  pay  a  simple  contract  creditor  in  priority  to  a  specialty 
creditor,  notwithstanding  that  the  latter  may  eventually  remain 
pro  tanto  unpaid  (c). 

15.  Where  there  are  specialty  debts  and  simple  contract  debts, 
and  the  right  of  retainer  of  the  executor  is  in  respect  of  a  simple 
contract  debt,  the  assets  should  be  apportioned  on  the  footing 


the  date  of  the  Act,  has  no  preference  ; 
Kemp  V.  Waddinghmm,  1  L.  R.  Q.  B. 
355.  But  otherwise,  where  the  debtor 
was  dead  at  the  date  of  the  Act,  so  that 
theoreditorhadacquiredavestedright; 
Evans  v.  Williams,  2  Dr.  &  Sm.  324. 
[Andthepriorityofjudgmentcreditors 
in  the  administration  of  assets  is  not 
affected  by  s.  10  of  the  Judicature 
Act,  1875  ;  Smith  v.  Morgan,  5  C.  P. 
D.  337  ;  Be  Maggi,  20  Ch.  D.  545  ; 
but  as  to  voluntary  creditors,  see  Be 
Whitaker,  (1901)  1  Ch.  (C.A.)  9.] 

(a)  32  &  33  Vict.  c.  46. 

[(6)  Orowder  v.  Stewart,  16  Ch.  D. 
368 ;  Wilson  v.  Goxwell,  23  Ch.  D. 
764  ;  Be  Jones,  31  Ch.  D.  440 ;  and 
see  Be  Bentinck,  (1897)  1  Ch.  673, 
677,  observing  on  Be  Williams'  Estate, 
15  L.  R.  Eq.  270.  The  right  is  not 
extended  to  real  assets  by  the  Land 
Transfer  Act,  1897  •  Be  Williams, 
(1904)  1  Ch.  52.  If  made  hand  fide  the 
retainer  is  good  as  against  creditors  of 
higher  degree  of  whose  existence  the 
executor,  before  fully  administering, 
had  no  knowledge :  Be  Fludyer,  (1898) 
2  Ch.  562.  It  is  the  duty  of  an 
executor  or  administrator  to  exer- 
cise his  right  of  retainer  for  the 
benefit  of  his  cestuis  que  trust ;  Fox  v. 
Garrett,  28  Beav.  16 ;  Be  Owen,  23 
L.  R.  Ir.  328  ;  but  the  legal  personal 
representative  of  a  sole  or  last  sur- 
viving trustee,  who  has  himself  never 


acted  in  the  trust,  is  not  bound  to 
exercise,  for  the  benefit  of  the  cestuis 
que  trust,  his  right  of  retainer  in 
respect  of  a  debt  due  to  him  in  the 
character  of  trustee,  by  reason  of  the 
default  of  his  testator  or  intestate : 
Be  Bidley,  (1904)  2  Ch.  774;  BeBenett, 
(1906)  1  Ch.  (C.A.)  216  (where  Fox 
V.  Garrett,  sup.,  and  Be  Owen,  sup., 
were  observed  upon,  and  the  repre- 
sentative having  exercised  a  power  of 
apppointing  new  trustees,  it  was 
questioned  whether  the  right  of 
retainer  continued.)  The  adminis- 
trator retaining  his  own  debts  is  not 
"  unduly  preferring  "  himself  as  a 
creditor  within  the  meaning  of  the 
commonform  of  administration  bond ; 
Davies  v.  Parry,  (1899)  1  Ch.  602  ; 
Be  Belham,  (1901)  2  Ch.  (C.A.)  52  ; 
but  as  the  right  of  retainer  is 
anomalous,  the  Court  will  not  will- 
ingly lend  its  assistance  to  the  exercise 
of  it ;  Trevor  v.  Hutchins,  (1896)  1  Ch. 
(C.A.)  844,  852,  and  see  ante,  p.  737.] 
[(c)  Be  Samson,  (1906)  2  Ch.  (C.A.) 
584  (overruling  Be  Hanhey,  (l889) 
1  Ch.  541);  Be  Orsmond,  58  L.  T.  N.S. 
24.  An  order  in  an  administration 
action  under  Order  XV.,  Rule  1, 
merely  for  an  account  by  an  executrix 
and  reserving  further  consideration, 
does  not  affect  the  right  of  creditors 
to  sue  her,  or  her  right  to  prefer 
creditors ;  Be  Banatt,  43  Ch.  D.  70.J 
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of  giving  all  the  creditors  an  equal  dividend.  The  dividend  in 
respect  of  the  specialty  debts  is  payable  to  the  specialty  creditors 
in  full,  and  out  of  the  residue  of  the  assets  the  executor  will  retain 
his  debt,  and  the  surplus,  if  any,  is  divisible  rateably  among  the 
other  simple  contract  creditors  (a). 

16.  The  Act  does  not  affect  the  priority  of  the  Crown  over  [Priority  of 
creditors  in  equal  degree,  and,  therefore,  where  there  is  a  simple 
contract  debt  due  to  the  Crown,  the  assets  will  be  apportioned 
rateably  between  the  specialty  and  simple  contract  creditors,  and 

the  Crown  debt  paid  out  of  the  amount  apportioned  to  the 
latter  (J). 

17.  By  the  Bankruptcy  Act,  1883  (c),  sect.  125,  and  the  Bank-  [Administration 
ruptcy  Act,  1890  (d),  sect.  21,  an  order  may  be  made  in  bank- estate  of  deceased 
ruptcy  for  the  administration,  according  to  the  law  of  bankruptcy,  debtor.] 

of  the  estate  of  a  deceased  debtor.  And  where  proceedings  for 
administration  of  the  debtor's  estate  have  been  instituted  in 
another  Court,  such  Court  may,  on  proof  that  the  estate  is  in- 
sufficient for  payment  of  debts,  transfer  the  proceedings  to  the  Court 
exercising  jurisdiction  in  bankruptcy,  and  thereupon  that  Court 
can  make  an  order  for  the  administration  of  the  estate  according 
to  the  law  of  bankruptcy.  It  is,  however,  in  the  discretion  of 
the  Court  in  which. the  estate  is  being  administered  to  retain  the 
administration  (e),  and  where  the  estate  was  small,  the  number 
of  creditors  small,  and  considerable  expense  had  been  incurred  in 
the  administration  before  the  application  for  transfer  was  made, 
an  order  for  transfer  was  refused ;  and  a  doubt  was  expressed 
whether  a  creditor  who  had  not  proved  his  debt  had  any  locus 
standi  to  apply  for  the  transfer  (/)  ;  but  it  has  been  said  that 
the  scheme  of  the  section  is  to  make  the  administration  of  the 
estate  of  an  insolvent  deceased  person  equivalent,  as  far  as  possible, 
to  the  administration  of  the  estate  of  a  bankrupt  living  person, 
and  that  therefore,  unless  there  is  some  reason  against  it,  the 
transfer  ought  to  be  made  (g).  And  the  circumstances  that 
the  executor  has  a  right  of  retainer,  and  that  he  is  not  bound  to 
plead  the  Statute  of  Limitations,  are  not  grounds  for  directing  a 
transfer  (h).     By  sub-sect.  5  of  sect.  125,  upon  an  order  being 

[(a)  Wilson  v.   Goxwell,  23  Ch.  D.  generally,  see  Be  Williams,  36  Ch.  D. 

764  ;  Be  Jones,  31  Ch.  D.  440.]  573.] 

(b)  Be  Bentinck,  (1897)  1  Ch.  673.]  [(g)  Be  Kenward,  W.  N.  (1906)  16, 

■(c)  46  &  47  Vict.  c.  52.]  per  Kekewich,  J.] 

■(d)  53  &  54  Vict.  c.  71.1  [(h)  Be  York,  36  Ch.  D.   233  ;   Be 

(e)  Be  Baker,  44  Ch.  D.  (C.  A.)  262.]  Baker,  44  Ch.  D.  (C.A.)262 ;  as  to  right 

'(/)   Be  Weaver,  29   Ch.  D.   236  ;  of  retainer  of  assets  by  an  executor 

and  as  to  the  effect  of  section  125  in  respect  of  his  own  debt,  before 
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made  for  administration,  the  property  of  the  debtor  vests  in  the 
official  receiver  as  trustee,  and  he  is  to  realise  and  distribute 
it  in  accordance  with  the  provisions  of  the  Act.  The  provisions 
here  referred  to  are  those  relating  to  the  property  of  the  debtor, 
not  those  relating  to  the  property  of  other  persons ;  thus,  for 
instance,  sect.  47,  avoiding  certain  voluntary  settlements  executed 
by  a  bankrupt,  has  no  application  (a) ;  and  the  administration 
order  under  sect.  125  is  not  equivalent  to  a  receiving  order  for  the 
purposes  of  sect.  45  (6),  restricting  the  rights  of  execution  creditors 
(c);  but  sect.  55  of  the  Act,  giving  the  trustee  power  to  disclaim 
onerous  property,  applies  (d).  By  sub-sect.  7  of  sect.  125,  the  official 
receiver  is  to  have  regard  to  any  claim  by  the  legal  personal  repre- 
sentative of  the  deceased  debtor  to  payment  of  the  proper  funeral 
and  testamentary  expenses  incurred  by  him,  and  such  claims  are  to 
be  deemed  a  preferential  debt,  and  paid  in  full  out  of  the  debtor's 
estate,  in  priority  to  all  other  debts.  By  sub-sect.  8,  any  surplus 
assets,  after  payment  in  full  of  all  debts,  costs  of  administration, 
and  interest,  are  to  be  paid  over  to  the  legal  personal  representative 
of  the  debtor,  or  dealt  with  in  such  other  manner  as  may  be  pre- 
scribed. By  sub-sect.  9,  notice  to  the  legal  personal  representative 
of  a  deceased  debtor  of  the  presentation  by  a  creditor  of  a  petition 
under  the  section,  if  an  order  for  administration  is  made  thereon, 
is  to  be  equivalent  to  notice  of  an  act  of  bankruptcy,  and  after 
such  notice  no  payment  or  transfer  of  property  made  by  the  legal 
personal  representative  is  to  operate  as  a  discharge  as  between 
himself  and  the  official  receiver,  but  save  as  aforesaid  nothing  in 
the  section  is  to  invalidate  any  payment  made,  or  any  act  or  thing 
done,  in  good  faith,  by  the  legal  personal  representative  before  the 
date  of  the  order  for  administration. 

If  an  order  for  administration  be  made  under  this  section,  it  is 
conceived  that  the  executor's  right  of  retainer  will,  as  from  the 
time  of  his  receiving  notice  of  the  petition,  cease  so  far  as  regards 
any  assets  not  actually  retained  at  the  date  of  the  notice  (e).] 

notice  of  petition  for  an  administra-  (C.A.)  699.] 

tion  order  by  another  creditor,  see  [(d)  Re  Mellison,  (1906)  2  K.  B.  68.] 

Re  Gilbert,  (1898)  1  Q.  B.  282.]  [(e)  But  see  Re  Baker,  44  Ch.    D. 

[{a)  Re  GouU,  19  Q.  B.  D.  (C.A.)  (C.A.)  262,  271.     As  to  the  adminis- 

92,  99.]  tration  of   small  estates   under  the 

[(6)  See  ante,  p.  1054.]  Public  Trustee  Act,  1906,  sect.  3,  see 


(c)  Hasluck  V,  Chrk,  (1899)  1  Q.  B.      ante,  pp.  703,  704.] 
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CHAPTER  XXIX 

RELIEF   OF   THE   CESTUI   QUE   TRUST   AGAINST   THE   FAILURE   OF 
THE   TRUSTEE 

We  have  now  pointed  out  in  what  the  estate  of  the  cestui  que 
trust  primarily  consists.  We  have  also  examined  what  are  the 
incidents  and  properties  of  it  by  analogy  to  estates  at  law  or  by 
statute.  It  follows  next  that  we  speak  of  certain  collateral  or 
sitisidiary  rights,  by  which  the  cestui  que  trust  is  supported  in 
the  enjoyment  of  his  equitable  interest  against  the  various 
accidents  to  which  an  estate,  not  direct,  but  transmitted  through 
the  instrumentality  of  another,  must  necessarily  be  exposed.  In 
the  present  chapter  we  shall  consider  the  force  of  the  maxim, 
"  A  trust  shall  not  fail  for  want  of  a  trustee." 

1.   It  is  a  general  rule  that,  whenever  the  intention   of  the  Tmat  follows  the 
settlor  can  be  clearly  collected,  and  there  is  no  want  of  considera-  *^  *  °' 
tion,  the   Court  will  follow   the   estate  into  the  hands  of  the 
legal  owner,  not  being  a  purchaser  for  value  without  notice,  and 
compel  him  to  give  effect  to  the  trust  by  the  execution  of  the 
proper  assurance. 

Thus,  if  a  devisor  or  settlor  appoints  a  trustee,  who  either  dies  Trustee  dying  in 
in  the  testator's  lifetime  {a),  or  disclaims  (&),  or  is  incapable  of  time* or  other- 
taking  the  estate  (c),  or  if  the  trustee  otherwise  fail  {d),  the  trust  wise  failing, 
is  not  thereby  defeated,  but  fastens   on  the  conscience  of  the 
person   upon   whom  the  legal  estate  has  devolved.     "  I  take  it," 
said  Lord  Chief  Justice  Wilmot,  "  to  be  a  first  and  fundamental 
principle  in  equity,  that  the  trust  follows  the  legal  estate  where- 
soever it  goes,  except  it  comes  into   the  hands  of  a  purchaser  for 

(a)   Moggridge  v.    Thackwell,  3   B.  (c)  Sonley  v.  Clockmakers'  Company, 

C.  C.  528  ;  S.  C,  I  Ves.  jun.  475,  per  1  B.  C.  C.  81  ;   Anon,  case,  2  Vent. 

Lord   Thurlow  ;   Attorney-General  v.  349  ;  White  v.  Baylor,  10  Ir.  Eq.  Rep. 

Downing,  Amb.  552,  admitted  ;  Tern-  53,  54. 

pest  V.  Lord  Ca/moys,  35  Beav.  201.  (d)  Attorney-General  v.  Stephens,  3 

■  (6)  Backhouse  v.  Backhouse,  V.C.  of  M.  &  K.  347. 
Eng.  20  Dec.  1844. 
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valuable  consideration  without  notice.  A  CoUrt  of  Equity  con- 
siders devises  of  trusts  as  distinct  substantive  devises,  standing 
on  their  own  basis,  independent  of  the  legal  estate;  and  the 
legal  estate  is  nothing  but  the  shadow  which  always  follows  the 
trust  estate  in  the  eye  of  a  Court  of  Equity"  (a). 
Direction  to  sell        2.  If  a  testator  direct  a  sale  of  his  lands  for  certain  purposes, 

and  no  person  to   ,     ,  .,      ,  ,-,■,■,  ,  ,i 

sell  named.  but  omits  to  name  a  person  to  sell,  the  trust  attaches  upon  the 

conscience  of  the  heir,  and  he  is  strictly  bound  in  equity  to  give 
effect  to  the  intention  (b). 

Direction  for  3.  go,  if  [before  the  Married  Women's  Property  Act,  1882,1 

separate  use,  and   j^,       ,       ,  ,      .       ,   ,  ^  ,  /  ,  i      i   /  tn 

no  trustee  ap-       the  lands  Were  devised  (c),  or  a  sum  of  money  was  bequeathed  (a) 

pointed.  ^Q  g^  ^g^g  covert  for  her  sole  and  separate  use,  but  without  the 

interposition   of  a  trustee,  the   property  vested  at  law  in  the 

husband,  in   her   right,  but  in  equity  he  held  upon  trust  for 

the  separate  use  of  the  wife. 

Failure  of  trustee      4   s^q  have  seen,  in  a  former  chapter  (e),  that  powers  are  dis- 

ofapowerira-  .  .  jr         \  /'  jt 

perative.  tributable    into    powers    arbitrary  and   powers   imperative,  and 

that  powers  imperative  do  in  reality  partake  of  the  nature  of 
trusts.  Upon  this  ground  the  Court  protects  a  cestui  que  triist 
from  the  failure  of  the  donee  of  a  power  imperative,  as  it  would 
do  from  the  failure  of  any  other  trustee.  "  If,"  said  Lord  Eldon, 
"  the  power  be  one  which  it  is  the  duty  of  the  party  to  execute 
— made  his  duty  by  the  requisition  of  the  will — put  upon  him 
as  such  by  the  testator,  who  has  given  him  an  interest  extensive 
enough  to  enable  him  to  discharge  it,  he  is  a  trustee  for  the 
exercise  of  the  power,  and  not  as  having  a  discretion  whether  he 
will  exercise  it  or  not;  and  the  Court  adopts  the  principle  as 
to  trusts,  and  will  not  permit  his  negligence,  accident,  or  other 
circumstances  to  disappoint  the  interests  of  those  for  whose 
benefit  he  is  called  upon  to  execute  it "  (/).  "  As  to  the  objec- 
tion," said  Lord  Chief  Justice  Wilmot,  "that  these  powers  are 
personal  to  the  trustees,  and  by  their  deaths  become  unexecut- 
able,  they  are  not  powers,  but  trusts,  and  there  is  a  very  essential 
difference  between  them.  Powers  are  never  imperative — they 
leave  the  act  to  be  done  at  the  will  of  the  party  to  whom  they 

(a)  Attorney-General  v.  Lady  Down-  v.  Brooke,  9  Ves.  583  ;  and  see  Roberts 

ing,  Wilm.  21,  22.  v.  Spicer,  5  Mad.  491  ;   Wills  v.  Bayers, 

(6)  First  clearly  settled  in  Pitt  v.  4  Mad.  409;  Rich  v.  Cockell,  9  Ves. 

Pe^Aam,  Freem.  134.  375;    [Wassell   v.  Leggatt,  (1896)   1 

(c)  Bennet  v.  Davis,  2  P.  W.  316 ;  Ch.  554].     At  first  there  was  some 
Major  V.  Lansley,  2  R.  &  M.  355.  doubt :    Harvey  v.  Harvey,   I   P.  W. 

(d)  Bolfe   V.   Budder,   Bunb.    187  ;       125  ;  Burton  v.  Pierpoint,  2  P.  W.  78. 
Tappenden  v.  Walsh,  I  Phillim.  352  ;  (e)  See  ante,  pp.  750,  751. 
Prichard  v.  Attics,  T.  &  E.  222  ;  Parker  (/)  Brown  v.  Higgs,  8  Ves.  574. 
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are  given.  Trusts  are  always  imperative,  and  are  obligatory 
upon  the  conscience  of  the  party  intrusted.  This  Court  supplies 
the  defective  execution  of  powers,  but  never  the  non-execution 
of  them,  for  the  powers  are  meant  to  be  optional.  But  the 
person  who  creates  a  trust  means  it  should  at  all  events  be 
executed.  The  individuals  named  as  trustees  are  only  the 
nominal  instruments  to  execute  that  intention,  and  if  they  fail, 
either  by  death,  or  by  being  under  disability,  or  by  refusing  to 
act,  the  constitution  has  provided  a  trustee.  Where  no  trustees 
are  appointed  at  all,  this  Court  assumes  the  office.  There  is 
some  personality  in  every  choice  of  trustees ;  but  this  personality 
is  res  unius  cetatis,  and,  if  the  trust  cannot  be  executed  through 
the  medium  which  was  in  the  primary  view  of  the  testator,  it 
must  be  executed  through  the  medium  which  the  constitution 
has  substituted  in  its  place.  A  college  was  to  be  founded  under 
the  eye  of  five  trustees  :  that  cannot  be :  the  death  of  the  trustees 
frustrates  that  medium.  What  then  ?  Must  the  end  be  lost 
because  the  means  are  by  the  act  of  God  become  impossible  ? 
Suppose  the  question  had  been  asked  the  testator, '  If  the  trustees 
die  or  refuse  to  act,  do  you  mean  no  college  at  all,  and  the  heirs 
to  take  the  estate  ? '  '  No  :  I  trust  them  to  execute  my  intention : 
I  do  not  put  it  into  their  power  whether  my  intention  shall  ever 
take  place  at  all ' "  (a). 

5.  If   trustees,  then,  have  an  imperative  power  committed  to  Trustee  of  a  dis- 
them,  and  they  either  die  in  the  testator's  lifetime  (&),  or  decline  testeto/sTff-'" 
the  office  (c),  or  disagree  among  themselves  as  to  the  mode  of  time,  declining 
execution  {d),  or  do  not  declare  themselves  before  their  death  (c),        ' 
or  if,  from  any  other  circumstance  (/),  the  exercise  of  the  power 
by  the  party  intrusted  with  it  becomes   impossible,  the   Court 
will  substitute  itself  in  the  place  of  the  trustees,  and  will  exercise 
the  power  by  the  most  reasonable  rule.     And  the  Court  assumes 
the  jurisdiction  of  exercising  the  power  retrospectively  (g),  and 

(a)  Attorney  General  v.  Lady  Down-  1  Ves.  jun.  311  ;  [Be  Roth,  74  L.  T. 

ing,  Wilm.  23.  N.S.  50]. 

(6)  Attorney-General  v.  Lady  Dovm-  (e)  Eewett  v.  Hewett,  2  Eden,  332  ; 

ing,  Wilm.  7  ;  S.  0.,  Amb.  550  ;  At-  Flanders  v.  Glarlc,  1  Ves.  10,  per  Lord 

torney-General  v.  Hickman,  2  Eq.  Ca.  Hardwicke  ;  Harding  v.  Glyn,  1  Atk. 

Ab.  193  ;  Maberly  v.  Turton,  14  Ves.  469  ;  Bay  v.  Adanu,  3  M.  &  K.  243, 

499.  per  Sir  J.  Leach  ;  Grieveson  v.  Kirsopp, 

(c)  Doyley  v.  Attorney-General,  2  2  Keen,  653  ;  Croft  v.  Adam,  12  Sim. 
Eq.  Ca.  Ab.  194  ;  Gude  v.  Worthing-  639  ;  Be  Hargrove's  Trusts,  8  Ir.  E. 
ton,  3  De  G.  &  Sm.  389  ;  hod  v.  Izod,  Eq.  256. 

32  Beav.  242  ;  [and  see  Be  Stanger,  (/)  Attorney- General  v.  Stephens,  3 

39  W.  R.  455  ;  64  L.  T.  N.S.  693].  M.  &  K.  347  ;  Be  Bichards,  8  L.  E. 

(d)  Moseley  v.  Moseley,  Eep.  t.  Finch,      Eq.  119. 

53  ;  and  see  Wainwright  v.  Waterman,  (g)  Edwards  v.  Grove,  2  De  G.  F. 
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Where  the  settlor 
has  prescribed  a 
rule,  the  Court 
will  adopt  it. 


Gower  v.  Main- 
waring. 


will  take  up  the  trust,  whatever  dif&culties  or  impracticabilitieB 
may  stand  in  the  way  (a) ;  for,  as  Lord  Kenyon  laid  down  the 
rule  strongly,  if  the  trust  can  hy  any  possibility  be  executed  by 
the  Court,  the  non-execution  by  the  trustee  shall  not  prejudice 
the  cestui  que  trust  (b). 

6.  In  what  mode  the  Court  will  execute  the  power  will  vary 
according  to  the  circumstances  of  the  case. 

Where  the  discretion  of  the  trustee  is  to  be  governed  by  some 
rule,  or  to  be  measured  by  a  state  of  facts,  which  the  Court  can 
inquire  into  as  effectually  as  a  private  person,  then  the  Court  can 
"look  with  the  eyes  of  trustees,''  and  will  substitute  its  own 
judgment  for  that  of  the  individual  (c). 

Thus,  in  Gower  v.  Mainwaring  (d),  John  Mainwaring  executed 
a  trust  deed,  by  which  the  trustees  were  to  give  the  residue  of 
the  real  and  personal  estate  among  the  settlor's  relations  where 
they  should  see  most  necessity,  and  as  they  should  think  most 
equitable  and  just.  Two  of  the  trustees  died,  and,  the  third 
refusing  to  act,  it  was  discussed  how  far  the  discretion  of  the 
trustees  could  be  vicariously  exercised  by  the  Court.  Lord 
Hardwicke  said:  "What  differs  it  from  the  cases  mentioned  is 
this,  that  here  is  a  rule  laid  down  for  the  trust.  Wherever  there 
is  a  trust  or  power — for  this  is  a  mixture  of  both — I  do  not 
know  that  the  Court  can  put  itself  in  the  place  of  those  trustees, 
and  exercise  that  discretion.  Where  trustees  have  power  to 
distribute  generally  according  to  their  discretion  without  any 
object  pointed  out  or  rule  laid  down,  the  Court  interposes  not ; 
unless  in  case  of  a  charity,  which  is  different,  the  Court  exer- 
cising a  discretion  as  having  the  general  government  and  regula- 
tion of  charity.  But  here  is  a  rule  laid  down :  the  trustees  are  to 
judge  of  such  necessity  and  occasions  of  the  family:  the  Court 
can  (e)  judge  of  the  necessity:  that  is  a  judgment  to  be  made  of 
facts  existing,  so  that  the  Court  can  make  the  judgment  as  well 
as  the  trustees,  and,  when  ioiformed  by  evidence  of  the  necessity, 
can  judge  what  is  equitable  and  just  on  this  necessity"  and  his 
Lordship  decreed  a  division  among  the  relations  (such  relations 
to  be  restricted  to  those  within  the  Statute  of  Distributions) 
according    to    their    necessities    and    circumstances,    which    the 


and  J.  222,  per  L.  J.  Turner  ;  Maberly 

V.  Turton,  14  Ves.  499. 

(a)  Pierson  v.  Garnet,  2  B.  C.  C  46, 

per  Lord  Kenyon. 

(6)  Brown  v.  Higgs,  5  Ves.  505 

(c)  Hewett  v.  Hewett,  2  Eden,  332  ; 


Maberly  v.  Turton,  14  Ves.  499. 

(d)  2  Ves.  87. 

(e)  In  Mr  Belt's  edition  of  Vesey 
there  is  the  strange  misprint  of 
"cannoi  judge." 
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Master  should  inquire  into,  and  consider  how  it  might  be  most 
equitably  and  justly  divided  (a). 

7.  Where  the  settlor  has  given  no  rule  or  measure  by  which  the  How  the  Court 
discretion  is  to  be  governed,  the  Court  cannot  in  that  case  act  upon  po^gr^'^hert  the 
mere  caprice,  but  will  execute  the  power  by  the  most  reasonable  settlor  haa  laid 
and  intelligible  rule  that  the  circumstances  of  the  case  will  admit. 

And  upon  ordinary  occasions  the  Court  proceeds  upon  the  maxim  Equality  is 

that  equality  is  equity  (h).     Thus  in  Boyley  v.  Attorney-General  (c),  *1"'  ^' 

a  testator  gave  his  real  and  personal  estate  to  trustees  upon  trust 

to  dispose  thereof  to  such  of  his  relations  on  his  mother's  side  who 

were  most  deserving,  and  in  such  manner  as  they  should  think  fit, 

and  for  such  charitable  uses  and  purposes  as  they  should  also  think 

most  proper  and   convenient ;   and  the  power  having  devolved 

upon  the  Court,  Sir  J.   Jekyll   directed  that  one  moiety  of  the 

personal  estate  should  go  to  the  relations  of  the  testator  on  the 

mother's  side,  and  the  other  moiety  to  charitable  uses,  the  known 

rule  that  Equality  is  equity  being,  he  said,  the  best  rule  to  go 

by.     He  had  no  rule  of  judging  of  the  merits  of  the  testator's 

relations,   and  could  not  enter  into  spirits,  and  therefore  could 

not  prefer  the  one  to  the  other,  but  all  should  come  in  without 

distinction. 

8.  With  respect  to  the  subject  under  consideration,  the  cases  Words  of  gift  and 
in  which  the  donor's  intention  is  expressed  in  the  form  of  a  gift  ^^tinguished."^ 
may  admit  of  distinction  from  those  in  which  it  is  expressed  in 

the  form  of  a  power. 

If  a  fund  be  limited  "  upon  trust  for  the  children  of  A.  as  B.  Upon  trust  for 
shall  appoint,"  the  construction  is,  that  the  children  of  A.  take  a  a.  as  B.  shall 
vested  interest  by  the  gift,  subject  to  be  divested  by  the  exercise  appoint- 
of  the  power.     Therefore,  on  failure  of  the  power,  the  children, 
who  were  the  objects  of  the  power,  become  absolutely  entitled, 
just  as  if  the  discretion  had  never  been  annexed  {d).    But  the 

(a)  2  Ves.  110  ;  andseeLi%v.  B«i/,      by  way  of  compensation  under  the 

1  Hare,  580.  [As  to  the  construction  Fatal  Accidents  Act,  1846,  commonly 
of  a  bequest  to  "  poor  relations,"  see  known  as  Lord  Campbell's  Act  (9  & 
the  10th  edition  of  this  work,  p.  1021,  10  Vict.  c.  93),  see  Bidmer  v.  Bulmer, 
note  (1),  and  Williams  on  Executors,  25  Ch.  D.  409]. 

9th  ed.  p.  980.]  (c)  2  Eq.  Ca.  Ab.  195.     See  Down 

(b)  Doyley  v.   Attorney-General,   2      v.  Worrall,  1  M.  &  K.  561  ;  but  there 
Eq.  Ca.  Ab.  195  ;  Fordyce  v.  Bridges,      the  two  sets  of  objects  were  connected 

2  Ph.  497  ;  Longmore  v.  Broom,  7  Vea.  not  by  "  and,"  but  by  "  or "  ;  and 
124 ;  Salusbury  v.  Denton,  3  K.  &  J.  Doyley  v.  Attorney  -  General  was  not 
536 ;  Penny  v.  Turner,  2  Ph.  493  ;  cited  ;  see  V.  C.  Wood's  observations, 
hod  V.  Izod,  32  Beav.  242  ;  Gray  v.  3  K.  &  J.  538. 

Gray,  13  Ir.  Ch.  Rep.  404 ;  [Re  Douglas,  {d)  Davy  v.  Hooper,  2  Vern.  665  ; 

35  Ch.  D.  (CA.)  473,  485.  As  to  the  Fenwick  v.  Greenwell,  10  Beav.  412  ; 
modeof  distribution  of  money  received      Modoc  v.  Jackson,  2   B.  C.  C.  588; 
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[Implication  of 
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Upon  trust  to  dis- 
pose amongst  the 
children  of  A. 


Discretion  as  to 
objects  of  the 
power. 


Whether  to  be 
regarded  as  a 
trust  or  power. 
Harding  v.  Glyn. 


gift  is  subject  to  the  exercise  of  the  power,  and,  therefore,  if  the 
power  be  testamentary,  the  donee  of  the  power  may  well  appoint 
in  favour  of  those  who  may  be  living  at  his  death,  to  the  ex- 
clusion of  those  who  may  have  predeceased  him  {a).  [And  where 
the  will  creating  the  power  of  appointment  contained  a  recital 
that  the  testator  had  already  provided  for  his  children  (who 
were  the  objects  of  the  power),  and  did  iiot  intend  thereby  to 
make  any  further  provision  for  them,  it  was  held  that  the 
power  was  not  a  power  coupled  with  a  trust,  and  that  the 
children  were  not  entitled  in  default  of  appointment  (&).] 

Where  an  estate  is  vested  in  trustees  "upon  trust  to  dispose 
thereof  among  the  children  of  A.,"  in  this  case  the  children  take 
nothing  by  way  of  gift,  but  the  transmission  of  their  interest 
must  be  through  the  medium  of  the  power.  If  the  trust  be  to 
distribute  equally  among  the  objects,  the  bequest,  though  in  the 
form  of  a  power,  must  be  tantamount  to  a  simple  gift  (c) ;  and 
if  the  trustees  be  at  liberty  to  distribute  unequally,  and  make  no 
distribution,  the  Court  itself  executes  the  power,  and  divides  the 
fund  equally  amongst  the  objects  of  it  {d). 

9.  But,  further,  a  discretion  may  be  given  to  the  trustee,  not 
only  in  respect  of  the  proportions  to  be  appointed,  but  also  in 
respect  of  the  objects  to  whom  the  appointment  is  to  be  made; 
as  where  a  fund  is  bequeathed  to  trustees  with  a  discretionary 
power  of  distribution  to  such  of  a  class  as  the  trustees  shall 
think  fit. 

In  the  last  case  the  question  first  to  be  resolved  is.  Did  the  settlor 
intend  to  communicate  a  mere  power  or  to  create  a  trust  ?  (e). 

In  Harding  v.  Glyn  (/),  a  testator  gave  to  Elizabeth  his  wife 
a  house  and  certain  goods  and  chattels,  "but  desired  her  at  or 
before  her  death  to  give  the  same  unto  and  among  such  of  the 
testator's  relations  as  she  should  think  most  deserving  and  approve 
of."    The  wife  died  without  having  made  any  appointment,  and 


Hockley  v.  Mawbey,  1  Ves.  jun.  143, 
see  149,  150  ;  Jones  v.  Torin,  6  Sim. 
255  ;  Falhner  v.  Lord  Wynford,  9  Jur. 
1006. 

(a)  Woodcock  v.  Rennech,  4  Beav. 
196  ;  1  Ph.  72  ;  and  see  Lambert  v. 
Thwaites,  2  L.  R.  Eq.  151. 

[(6)  Garberry  v.  McCarthy,  1  L.  E. 
Ir.  328.] 

(c)  Phillips  V.  Garth,  3  B.  C.  C.  64  ; 
Rayner  v.  Mowbray,  lb.  234. 

(d)  Hands  v.  Hands,  cited  Swift  v. 
Gregson,  1  T.  R.  437,  note  ;  Pope  v. 
Whitcombe,  3  Mer.  689,  corrected  from 


Eeg.  Lib.  2  Sugd.  Powers,  650, 6th  ed. ; 
Walsh  V.  Wallinger,  2  R.  &  M.  78  ; 
S.  G.,  Taml.  425 ;  Grieveson  v.  Kirsopp, 
2  Keen,  653  ;  Brown  v.  Pocock,  6 
Sim.  257  ;  Finch  v.  Hollingsworth,  21 
Beav.  112  ;  Re  Whites  Trusts,  Johns. 
656  ;  [and  see  Re  Douglas,  35  Ch.  D. 
(C.A.)  473,  485]. 

[(e)  See  Re  Weekes'  Settlement,  (1897) 
1  Oh.  289.] 

(/)  1  Atk.  469  ;  S.  G.,  stated  from 
Reg.  Lib.  in  Brown  v.  Higgs,  5  Ves. 
501. 
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the  Court  considered  a  tmst  was  created,  and  divided  the  estate 
equally  amongst  the  testator's  relations  living  at  the  time  of  the 
wife's  death. 

In    The  Buhe    of   Marlborough   v.   Lord   Godolphin   (a),   Lord  Marlborough  v. 
Hardwicke  held,  in  a  similar  case,  that  there  was  merely  a  power    "  "^ 
and  no  trust.     [And  the  like  was  held  in  a  recent  case  where  the 
testatrix  simply  gave  "  power  "  to  her  husband  "  to  dispose  of  the 
property,  by  will  amongst  our  children  "  (&).] 

In  Brown  v.  Higgs  (c),  on  the  contrary,  where  the  introductory  Brown  v.  Higgs. 
words  used  were,  "  I  authorise  and  empoiver,"  Lord  Alvanley 
decided  that  there  was  a  trust.  The  cause  was  reheard  before 
his  Lordship,  and,  after  grave  consideration  on  the  subject,  he 
decreed  as  before  (d).  The  decree  was  afterwards  affirmed  on 
appeal  by  Lord  Eldon  (e),  and  again  affirmed  in  the  House  of 
Lords  (/). 

The  doctrine  of  Harding  v.  Glyn  has  since  been  affirmed  by  The  doctrine  of 
other  authorities  (g),  and  may  be  now  viewed  as  established,  j^ovf  estaUished. 
The  rule  has  been  thus  laid  down  by  Lord  Cottenham :  "  When 
there  appears  a  general  intention  in  favour  of  individuals  of  a 
class  to  be  selected  by  another  person,  and  the  particular  intention 
fails  from  that  selection  not  being  made,  the  Court  will  carry 
into  effect  the  general  intention  in  favour  of  the  class  "  (A). 

10.  The  question  in  favour  of  what  objects  a  power  imperative,  In  favour  of  what 
whether  of  distrih.iUon  merely,  or  of  selection,  will  be  executed  by  ^iirexercfse  a"^"^ 
the  Court,  viz.  whether  in  favour  of  those  living  at  the  death  of  power  im- 
the  testator,  or  those  living  at  the  death  of  the  donee  of  the  power, 
remains  to  be  considered;  and  it  is  conceived  that,  in  reference 
to  this  question,  the  following  results  may  be  deduced  from  the 
authorities  : — 

First.     Where   a   testator   bequeaths   property   with   a    power  Case  where  an 
imperative  in  favour  of  a  class,  whether  of  children,  relations,  or  ™™gf  ^^g^po^gj, 
others,  and  it  appears  to  be  the  intention  that  the  distribution  is  contemplated. 
or  selection  should   take  place  as  soon   as  conveniently   may   be 
after  the  testator's  death,  there  the  Court  will  execute  the  power 

(a)  2   Ves.   sen.   61  ;  [and  see  Ee  Wallinger,  2  E.  &  M.  78  ;  Re  Caplin, 

Weehes'  Settlement,  (1897)  1  Oh.  289.]  11  Jur.  N.S.  383 ;  2  Dr.  &  Sm.  527  ; 

[(6)  Be  Weehes'  Settlement,  su-p."]  and  see  Salusbury  v.  Denton,  3  K.  &  J. 

(c)  4  Ves.  708.  535  ;  Re  White's  Trusts,  Johns.  656  ; 

(d)  5  Ves.  495.  Re  Eddowes,  1  Dr.  &  Sm.  395 ;  [Pocock 
(«)  8  Ves.  561,  see  p.  576.  v.  Attorney-General,  3  Ch.  D.  (C.A.) 
(/)  18  Ves.  192.  342 ;  Wilson  v.  Duguid,24:  Ch.  D.  244.] 
(^)  Birch  V.   Wade,  3  V.  &  B.  198  ;  (h)  Burrough  v.  Philcox,  5  M.  &  Cr. 

Burrough  v.  Philcox,  5  M.  &  Cr.  72  ;      92  ;    [and  see  Re   Weekes'  Settlement 
Penny  v.  Turner,  2  Ph,  493  ;   Walsh  v.      (1897)  1  Ch.  289]. 


1080 


FAILURE    OF    THE    TRUSTEE 


[CH.  XXIX. 


Where  power 
testamentary. 


Where  power 
not  merely 
testamentary. 


in   favour  of  the  class  as  existing  at  the  date  of  the  testator's 
death  (a). 
Where  an  immo-       Secondly.  Where  the  frame  of  the  will  does  not  of  necessity 

diate  exercise  not        .... 

contemplated.  point  to  an  immediate  exercise  of  the  power,  as  where  the  donee 
of  the  power  takes  a  life  estate  expressly,  or  by  implication,  the 
nature  of  the  'power  given  to  the  donee  has  to  be  taken  into 
consideration : 

a.  If  the  devise  or  bequest  be  in  the  form  not  of  a  gift,  but  of 
a  power  to  be  exercised  by  will  only,  then,  inasmuch  as  the 
objects  of  the  power  are  necessarily  those  only  living  at  the 
death  of  the  donee,  the  Court  executes  the  power  in  favour  of 
those  members  of  the  class  only  who  are  in  esse  at  the  death  of 
the  donee  (b).  But  the  rule  applies  only  where  the  class  takes 
through  the  inedium  of  a  power,  for  if  there  be  a  gift  to  them  in 
the  first  instance,  in  such  shares,  &c.,  as  the  donee  of  the  power 
shall  appoint  by  will,  then,  in  default  of  exercise  of  the  power, 
the  whole  class  take,  whether  they  survive  the  donee  of  the 
power  or  not  (c). 

(8.  Where  the  power  given  to  the  tenant  for  life  is  not  merely 
testamentary,  but  may  be  exercised  either  by  deed  or  will,  the 
question  whether  the  class  to  take  is  to  be  ascertained  at  the 
death  of  the  testator  or  of  the  donee  of  the  power,  is  involved  in 
still  further  difficulty.  The  decisions  which  support  an  execution 
of  the  power  in  favour  of  the  class  of  objects  as  existing  at  the 
death  of  the  doiiee  (d),  and  those  which  support  an  execution  in 
favour  of  the  class  as  existing  at  the  death  of  the  original  testa- 
tor (e),  are  almost  evenly  balanced ;  but  the  apparent  absence  of 
any  full  consideration  of  the  question,  and  the  circumstance  that 
in  some  of  the  cases  the  power,  though  not  expressly  limited  to 
an  exercise  by  will,  did  not  in  terms  authorise  an  execution  by 
deed   or  writing,  and   may  perhaps  have  been  viewed  by   the 

(a)  Brown  v.  Higgs,  4  Ves.  708,  [Sinnott  v.  Walsh,  5  L.  E.  Ir.  27  ; 
&c. ;  Long-more  v.  Broom,  7  Ves.  124. 
The  result  will,  of  course,  be  the  same 
where  a  life  estate  being  given  to  the 
donee  of  the  power,  the  donee  dies  in 
the  testator's  lifetime  ;  see  Penny  v. 
Turner,  2  Ph.  493 ;  Hutchinson  v.  Hut- 
chinson, 13  Ir.  Eq.  Rep.  332. 

(6)  Cruwys  v.  Golman,  9  Ves.  319  ; 
Birch  V.  Wade,  3  V.  &  B.  198  ;  Walsh 
V.  Wallinger,  2  R.  &  M.  78  ;  Brown  v. 
Pococh,  6  Sim.  257  ;  Burrough  v.  Phil- 
cox,  5  M.  &  Cr.  72 ;  Bonser  v.  Kinnear, 
2  GifF.  195  ;  Be  Caplin's  Will,  2  Dr.  & 
Sm.  527 ;  Freeland  v.  Pearson,  3  L.  R. 
Eq.  658  ;   Be  Saville,  14  W.  R.  603  ; 


Farwell  on  Powers,  2nd  ed.  474,  507  ;] 
and  see  the  analogous  cases  of  Wood- 
cock V.  Renneck,  4  Beav.  190  ;  1  Ph.  72 ; 
Finch  V.  Hollingsworth,  21  Beav.  112.; 

(c)  Lambert  v.  Thwaites,  2  L.  R.  Eq. 
151  ;  [Farwell,  472]. 

(d)  Doyley  v.  Attorney-General,  2 
Eq.  Ca.  Ab.  195  ;  Harding  v.  Glyn, 
1  Atk.  469 ;  Pope  v.  Whitcomhe,  3  Mer. 
689,  corrected  from  Reg.  Lib.  2  Sugd. 
Pow.  650,  6th  ed. 

(e)  Haiids  v.  Hands,  cited  1  T.  R. 
437,  note ;  Orieveson  v.  Kirsopp,  2 
Keen,  653 ;  [Wilson  v.  Duguid,  24 
Ch.  D.  244]. 
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Court  as  testamentary,  detract  from   their  value  as  authorities 
upon  this  point. 

Upon  principle,  too,  as  well  as  upon  authority,  the  question  is 
attended  with  difficulty.  On  the  one  hand,  the  power  may  be 
properly  exercised  by  the  donee  at  any  time  before  his  death, 
and  there  is  no  obligation  to  exercise  it  earlier,  and  if  any 
members  of  the  class  die  before  the  power  is  exercised,  they, 
according  to  the  ordinary  rule,  cease  to  be  objects  of  it.  The 
donee  of  the  power  has  an  undoubted  right  to  postpone  the 
execution  of  it  until  the  last  moment  of  his  life,  and  the  only 
default  which  the  Court  has  to  supply,  is  the  non-exercise  j%st 
lefore  the  death,  and  that  default  must,  therefore,  be  supplied  in 
favour  of  those  who  were  objects  at  the  date  of  the  death  of  the 
donee  {a).  On  the  other  hand,  the  donee  of  the  power  may 
exercise  it  in  favour  of  the  class  existing  at  the  time  of  exercise, 
to  the  exclusion  of  those  who  have  died  before,  and  also,  where 
the  power  is  one  of  selection,  to  the  exclusion  of  those  who  may 
come  into  esse  subsequently,  but  the  Cmtrt  cannot  act  arbitrarily, 
and  cannot  show  any  favour,  but  must  observe  equality  towards 
all.  Who,  then,  are  the  objects  of  the  power  ?  As  it  was  not 
the  duty  of  the  donee  of  the  power  to  exercise  it  at  one  time 
more  than  another,  the  only  objects  of  the  power  must  be  all 
those  who  might  by  possibility  have  taken  a  benefit  under  it, 
that  is,  those  living  at  the  death  of  the  testator,  and  those  who 
come  into  being  during  the  continuance  of  the  life  estate  (l) ; 
otherwise,  should  all  the  class  predecease  the  tenant  for  life  (an 
event  not  improbable,  where  children  or  some  limited  class  of 
relations  are  the  objects),  there  would  be  a  power  imperative 
which  is  construed  as  a  trust,  and  no  cestui  que  trust,  a  result 
which,  it  is  conceived,  the  Court  would  be  somewhat  unwilling 
to  adopt. 

[In  a  case  where  there  was  a  residuary  bequest  to  A., 
with  a  direction  that  "  the  whole  principal  at  her  death  was  to  be 
divided  amongst  her  children,  if  she  had  any,  in  such  proportions 
as  she  should  think  fit,"  Sir  G.  Jessel,  M.E.,  held  (1)  that  A.  had  a 
power  of  appointment,  either  by  instrument  inter  vivos,  or  by 
will ;  and  (2)  that,  as  she  did  not  exercise  the  power,  her  sur- 
viving child  and  the  representatives  of  her  children   who   had 

{a)  See  also  observation  by  V.  C.  trustees,  who  both   died  before  the 

Wood   in  Re    White's   Trusts,  Johns.  tenant  for  life. 

659,  660,  a   case   different,  however,  [(J)  See  Wilson  v.  Duguid,  24  Ch.  D. 

from  any  of  those  discussed  in  the  244.] 
text,  the  donees  of  the  power  being 
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died  in  her  lifetime  were  entitled  to  participate  in  the  pro- 
perty (a).  It  is  observable  that  the  power  in  this  case  was  only 
one  of  distribution  ;  but  in  a  later  case  (6),  where  the  power 
was  one  of  selection  and  distribution,  the  objects  who  had  died 
in  the  lifetime  of  the  donee  of  the  power  were  held  entitled  to 
participate;  but  the  decision  in  the  latter  case  was  also  based 
upon  other  grounds.  The  cases  in  which  an  intention  appears 
that  there  should  be  a  personal  enjoyment  by  the  objects  of  the 
power  stand  on  a  different  footing,  and  in  these  cases  there  is 
good  ground  for  holding  that  the  object  must  survive  the 
donee  of  the  power  in  order  to  participate  (c);  but  apart  from 
any  such  indication,  it  is  conceived  that  the  governing  principle 
should  be  that  all  persons  in  whose  favour  the  power  could  at 
any  time  have  been  exercised  are  objects,  and  that  they  all  are 
equally  entitled  to  participate.] 
Whole  purview  of  y.  It  jg  dear  that  where  the  donee  tenant  for  life  may  exercise 
the  power  by  deed  or  will,  the  members  of  the  class  in  existence 


be  regarded. 


Construction 
of  the  word 
"  relations." 
Power  of 
selection  and 
power  of 
distribution. 


at  the  date  of  the  death  of  the  donee  will  alone  take,  if,  upon 
the  purview  of  the  original  instrument,  they  alone  appear  to  be 
the  objects  of  the  power  {d). 

11.  Where  there  is  a  power  of  appointment  in  favour  of  "  re- 
lations," the  donee  of  the  discretion,  if  he  have  a  power  of 
selection,  may  appoint  to  relations  in  any  degree  (e),  and  it  is 
only  in  those  cases  where  he  has  a  mere  power  of  distribution 
that  he  must  confine  himself  to  the  relations  within  the  Statute 
of  Distribution  (22  &  23  Chas.  2.  c.  10)  (/).     But   the   Court, 


[(a)  Be  Jackson's  Will,  13  Ch.  D, 
189.] 

[(6)  Wilson  V.  Duguid,  24  Ch.  D, 
244.] 

[(c)  Be  White's  Trusts,  Johns.  656 
Be  Phene's  Trust,  5  L.  R.  Eq.  346.] 

(d)  Winn  v.  Fenwick,  11  Beav.  438 
and  see  Tiffin  v.  Longman,  15  Beav. 
275. 

(e)  Supple  V.  Lowson,  Amb.  729  ; 
Orant  v.  Lynam,  4  Russ.  292 ;  Harding 
V.  Glyn,  1  Atk.  469;  S.  G.,  stated 
from  Reg.  Lib.,  Brown  v.  Higgs,  5 
Ves.  501  ;  Mahon  v.  Savage,  1  Sch.  & 
Lef.  Ill  ;  Cruwys  v.  Colman,  9  Ves. 
324,  per  Sir  W.  Grant  ;  Spring  v. 
Biles,  cited  Swift  v.  Gregson,  1  T.  R. 
435,  note  (/) ;  Salusbury  v.  Denton, 
3  K.  &  J.  536  ;  Snow  v.  Teed,  9  L.  R. 
Eq.  622.  In  Brunsden  v.  Woolredge, 
Amb.  507,  Sir  T.  Sewell  seems  (con- 
trary to  his  opinion  in  Supple  v. 
Lowson,  ubi  sup.)  to  have   confined 


the  trustees  to  relations  within  the 
statute. 

(/)  Isaac  V.  Defriez,  Amb.  595  ;  but 
see  the  case  stated  from  Reg.  Lib., 
Attorney-General  y.  Price,  17  Ves.  373, 
note  (a) ;  Oarr  v.  Bedford,  2  Ch.  Rep. 
146  ;  Lawlor  v.  Henderson,  10  Ir.  R. 
Eq.  150 ;  Pofe  v.  Whitcombe,  3  Mer. 
689.  The  last  case,  and  Forbes  v.  Ball, 
3  Mer.  437,  were  both  decided  by  Sir 
W.  Grant,  but  appear  to  be  contra- 
dictory ;  however,  in  the  latter  case 
the  question  raised  was,  not  whether 
the  donee  had  exceeded  her  power,  but 
whether  the  discretion  was  a  power  or 
a  trust ;  for  if  a  power,  and  it  had  not 
been  executed  by  the  will,  the  fund 
would  have  sunk  into  the  residue,  and 
the  plaintiff  have  been  entitled  as 
residuary  legatee.  Note,  a  power  of 
selection  will  be  implied  in  a  case  of 
"  relations,"  where  it  would  not  have 
been  implied  in  the  case  of  "children" ; 
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except  where  the  bequest  is  for  the  benefit  of  poor  relations  by 
way  of  founding  a  charity  (a),  or  the  testator  has  furnished 
some  intelligible  rule  by  which  the  relations  out  of  the  statute 
may  be  easily  ascertained  (J),  must  in  all  cases  appoint -to  the 
relations  within  the  statute  ;  for  as  on  the  one  hand  the  Court 
cannot  act  arbitrarily  by  selecting  particular  objects,  so  on  the 
other  it  cannot  execute  the  power  in  favour  of  relations  in 
general,  for  this  would  lead  ad  infinitum  (c). 

12.  A  further  point  open  to  discussion  is,  in  what  shares  such  Whether  rela- 
relations  shall  take, — whether  those   who  in  case   of  intestacy  *'™j;?Jl*JJ**''^ 
would  have  claimed  by  representation  shall,  under  the  execution  i'cr  capita. 
of  the  power  by  the  Court,  take  per  stirpes  or  per  capita. 

Now,  the  rule  that  those  are  deemed  relations  who  would  take 
a  distributive  share  under  the  statute  was  adopted  on  the  ground 
that,  unless  some  line  were  drawn  for  restricting  the  meaning  of 
the  word,  a  bequest  to  relations  would  be  void  for  uncertainty. 
As  this  was  the  sole  foundation  for  appealing  to  the  statute  at 
all,  it  is  evident  the  single  inquiry  for  the  Court  is  who  would 
take  a  distributive  share :  in  what  proportions  they  would  take 
is  wholly  beside  the  question,  and  in  fact  beside  the  Court's 
jurisdiction ;  for,  when  the  class  has  been  ascertained,  the 
testator  himself  has  determined  the  proportions  by  devising  to 
the  objects  in  words  creating  a  joint  tenacy  {d).  No  dis- 
tinction can  be  taken  between  real  and  personal  estate ;  yet  it 
could  scarcely  be  held,  that  if  latids  were  devised  to  the  tes- 
tator's "  relations,"  the  kindred  within  the  statute  would  take 
in  unequal  proportions. 

The  result  of  the  authorities  would  seem  to  accord  with  what  Principle  to  be 
is    correct   upon   principle,   viz.  that  in    a    gift   to   " relations" ^^^^^^^^^'^°'^ 
(whether  the  testator  has  added  the  words  "  equally  to  he  divided  " 
or  not),   the   distribution   among   the  relations  within   the   statute 
must  he  made  per  capita,  and  not  per  stirpes  (e).     The  question 

Spring  v.  Biles,  cited  1  T.  R.  435,  note  (c)  Thug  in  Bennett  v.  Honywond, 
(J) ;  Mahon  v.  Savage,  1  Sell.  &  Lef.  Amb.  708,  456  persons  applied  as  re- 
Ill  ;  Salusbury  v.  Denton,  3  K.  &  J.  lations  within  two  years. 
536.     In  the  last  two  cases  the  words  (d)  See  Walker  v.  Maunde,  19  Ves. 
were  "  amongst  the  relations,"  but  see  427,  428. 

Pope  V.  Whitcombe,  3  Mer.  689,  where  (e)  See  Thomas  v.  Hole,  Cas.  t.  Talb. 

the  expression  was  similar.  251  ;   Stamp  v.    Cooke,   1    Cox,   236  ; 

(a)  See  White  v.  White,  7  Ves.  423  ;  Phillips  v.  Garth,  3  B.  C.  C.  64  ;  Green 

Attorney-General  v.  Price,  17  Ves.  371  ; ,  v.  Howard,  1  B.  C.  C.  33  ;  Rayner  v. 

Isaac  V.  De  Friez,  lb.  373,  note  (a) ;  Mowbray,  3  B.  C.  C.  234  ;  Reg.  Lib.  B. 

and  see  Mahon  v.  Savage,  1  Sch.  &  1791,  fol.  183;  Pope  v.   Whitcombe,  3 

Lef.  111.  Mer.  689 ;  Reg.  Lib.  B.  1809,  fol.  1535 ; 

(6)    Bennett    v.    Honywood,    Amb.  Hinckley  v.  Madarens,  1  M.  &  K.  27  ; 

708.  Withy  v.  Mangles,  4  Beav.  358  ;  10  CI. 
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Subject  of  the 
gift  incapable  of 
division. 


Moaeley. 


Richardson  v. 
Chapman. 


can  no  longer  arise  where  the  gift  is  [simpUciter,  and  without  any 
reference  to  the  intestacy  of  the  propositus  (a)]  to  "  next  of  kin  "  : 
for  by  the  decision  of  Elmsley  v.  Young,  upon  appeal  from  Sir 
J.  Leach  to  the  Lords  Commissioners  (V),  the  words  "  next  of  kin  " 
must  be  construed  to  mean  "nearest  of  kin,"  to  the  exclusion  of 
those  who  would  take  under  the  statute  by  representation. 

13.  We  have  stated  that,  as  a  general  principle,  the  Court  will 
execute  the  power  among  the  objects  equally ;  but  it  sometimes 
happens  that  the  subject  of  the  gift  is  incapable  of  division,  or 
the  settlor  has  expressly  directed  the  whole  to  be  bestowed  on 
one  object  to  be  selected  by  the  trustee.  In  such  cases  the  Court 
still  acts  upon  the  maxim,  that,  if  by  any  possibility  the  power 
can  be  executed  the  Court  will  do  it. 

In  Moseley  v.  Moseley  (c),  a  very  early  case,  an  estate  was 
devised  to  trustees  upon  trust  to  settle  on  such  (i.e.  on  such  one) 
of  the  sons  of  N.  as  the  trustees  should  think  fit.  The  trustees 
having  neglected  to  comply  with  the  direction,  the  sons  of  N. 
filed  a  bill  to  have  the  benefit  of  the  trust,  and  the  Court  decreed 
the  trustees,  within  a  fortnight  next  after  the  entry  of  the  order, 
to  nominate  such  one  of  the  plaintiffs  as  they  should  think  fit, 
upon  whom  to  settle  the  lands  of  the  testator ;  and  if  the  trustees 
should  fail  to  nominate  within  that  time,  or  there  should  be  any 
difference  between  them  concerning  such  nomination,  then  the 
Court  would  nominate  one  of  the  plaintiffs,  it  being  the  testator's 
intent  that  his  estate  should  not  be  divided,  but  settled  upon 
one  person. 

In  Richardson  v.  Chapman  (d),  Dr  Potter,  Archbishop  of 
Canterbury,  gave  all  his  options  to  trustees  upon  trust,  that  in 
disposing  thereof  "regard  should  be  had  according  to  their  dis- 
cretion to  his  eldest  son,  his  sons-in-law,  his  present  and  former 
chaplains,  and  others  his  domestics,  particularly  Dr  T.,  his 
chaplain,  and  Dr  H.,  his  librarian ;  also  to  his  worthy  friends 
and  acquaintance,  particularly  to  Dr  Eichardson."  The  trustee 
tried  first  to  give  the  option  in  question  to  himself.  He  then 
fixed  upon  a  person,  with  whom  he  appeared  to  have  made  an 
underhand  bargain.  When  this  failed,  he,  in  breach  of  his 
duty,  presented  a  Mr  Venner.     On  a  bill  filed  to  set  aside  the 

&  Fin.  215  ;  Fielden  v.  Ashworth,  20 
L.  E.  Eq.  410.  The  above  cases  are 
discussed  in  Append.  No.  IX.  to 
3rd  ed.  of  this  work. 

[(a)  See  Be  Gray's  Settlement,  (1896) 
2Ch. 


(6) 


802.] 

2  M.  &  K.  780  ; 


and  see  Withy 


V.  Mangles,  4  Beav.  358 ;  10  01.  &  Fin' 
215 ;  [Be  Gray's  Settlement,  sup.']. 

(c)  Rep.  t.  Finch,  53;  S.  G.,  cited 
Clarke  v.  Turner,  Freem.  199. 

(d)  7  B.  P.  C.  318  ;  S.  a,  cited  Brown 
V.  Higgs,  5  Ves.  504,  505. 
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presentation,  Lord  Northington  considered  the  trust  to  be  of  a 
kind  that  the  Court  could  not  execute,  and  dismissed  the  bill.  Dr 
Eichardson  appealed  against  this  decision  to  the  House  of  Lords, 
and  the  other  person,  who  stood  prior  to  him,  not  appearing, 
the  House  reversed  the  decree,  and  ordered  the  presentation  to 
be  made  to  the  appellant.  "This  case,"  says  Lord  Alvanley, 
"shows  that,  however  difficult  it  may  be  to  select  the  persons 
intended,  and  though  it  must  depend  from  the  nature  of  the 
trust  upon  the  opinion  of  the  trustees  as  to  the  merit  of  the 
persons  who  are  the  objects,  yet  the  Court  will  execute  even  a 
trust  of  that  nature,  if  the  trustee  shall  either  neglect  to  execute, 
or  be  disabled  from  executing,  or  shows  by  his  conduct  any 
intention  not  to  execute  it  as  the  testator  intended  he  should. 
When  one  reads  the  nature  of  this  trust,  how  difficult  it  was  to 
make  the  selection,  it  is  decisive  to  show  the  Court  must  do  it, 
though  the  trust  is  in  its  nature  so  discretionary"  (a). 

(a)  Brown  v.  Higgs,  5  Ves.  504.    In  though  he  would  not  decide  the  point, 

this  case  (see  4  Ves.  Y18,  719  ;  5  Ves.  that  the  children  of  Samuel  Brown 

508),  an  estate  was  devised  "  to  one  of  could  not  establish  a  claim  ;  but  the 

the  sons  of  Samuel  Brown  as  John  ground  of  this  opinion  was  not  that  a 

Brown  should  direct  by  a  conveyance  trust  had  been  created  which  the  Court 

in  his  lifetime,  or  by  his  last  will  and  could  not  execute,  but  that  the  in- 

testament";    and  John  Brown  not  tention  of  the  testator  as  collected 

having    executed    the    power.    Lord  from  the  will  was  to  communicate  a 

Alvanley    was    inclined    to    think,  mere  power. 
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CHAPTER  XXX 

THE   EIGHTS   OF   A   CESTUI   QUE  TRUST   IN   PREVENTION   OF 
BREACH   OF   TRUST 

As  the  estate  of  the  cestui  que  trust  depends  for  its  continuance 
upon  the  faith  and  integrity  of  the  trustee,  it  is  reasonable  that 
the  cestui  que  trust,  whose  interest  is  thus  materially  concerned, 
should  be  allowed  by  all  practicable  means  to  secure  himself 
against  the  occurrence  of  any  act  of  misconduct.  We  shall, 
therefore,  next  consider  the  rights  of  the  cestui  que  trust  that 
are  calculated  to  arm  him  with  this  protection. 


Cestui  que  trust 
entitled  to 
appointment  of 
proper  trustees. 

Trustee  dying 
in  testator's 
lifetime. 


Death  of  trustees 
ifter  having 
10  ted. 


First.  The  cestui  que  trust  is  entitled  to  have  the  custody 
and  administration  of  the  estate  confided  to  the  care  both  of 
proper  persons  and  of  a  proper  number  of  such  persons. 

1.  Thus,  if  the  trustee  originally  appointed  by  a  will  happen 
to  die  in  the  testator's  lifetime,  the  cestui  que  trust,  where  such 
a  course  would  be  for  his  interest,  may  have  the  property  better 
secured  by  a  conveyance  to  an  express  trustee  for  himself ;  and 
where  a  testator  did  not  appoint  a  trustee  at  all,  but  only 
appointed  executors,  the  Court  asserted  an  inherent  jurisdiction 
of  its  own  to  appoint  trustees  to  take  charge  of  the  fund  (a). 

2.  So,  where  the  original  number  of  trustees  has  become 
reduced  by  deaths,  the  cestui  que  trust  may  restore  the  property 
to  its  original  security  by  calling  for  the  appointment  of  new 
trustees  in  the  place  of  the  trustees  deceased  (h);  and  even  a 
cestui  que  trust  in  remainder  may  take  proceedings  to  have  the 
proper  number  of  trustees  filled  up  (c),  and  under  the  new  practice 
the  Court  has  appointed  new  trustees  upon  an  action  by  infant 
cestuis  que  trust,  without  any  statement  of  claim,  upon  an  admission 


(a)  Dodhin  v.   Brunt,  6  L.  R.  Eq. 
580. 

(6)  Buchanan  v.  Hamilton,  5  Ves. 


722  ;  Hibbard  v.  Lamb,  Amb.  309. 

(c)  Finlay  v.  Howard,   2   Dru.   & 
War.  490. 
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in  the  statement  of  defence  by  the  sole  trustee  that  she  was 
willing  to  retire  (a). 

3.  If  a  trustee  refuse  to  act  (h),  or  become  so  circumstanced  Trustee  refusing 
that  he  cannot  effectually  execute  the  office,  as  where  a  trustee  inoapableror '°^ 
goes  abroad  to  reside  permanently  (c),  or  the  trustees  of  a  chapel  misconducting 
entertain  opinions  contrary  to  the  founder's  intention  (d),  or  if 
a  trustee  of  money  become  bankrupt  («),  or  if  a  trustee  mis- 
condiict  himself  in  any  manner  (/),  as  by  dealing  with  the  trust 
property  for  his  own  personal  advancement  (g),  by  suffering  a 
co-trustee  to  commit  a  breach  of  trust  (h),  or  by  absconding  on  a 
charge  of  forgery  (i) ;  in  these  and  the  like  cases  the.  cestui  que 
trust  may  have  the  old  trustee  removed,  and  a  new  trustee 
appointed  in  his  room.  And  in  such  a  suit  it  will  not  be  scanda- 
lous or  impertinent  to  challenge  a  trustee  for  misconduct,  or  to 
impute  to  him  any  corrupt  or  improper  motive  in  the  execution 
of  the  trust,  or  to  allege  that  his  behaviour  is  the  vindictive 
consequence  of  some  act  on  the  part  of  the  cestui  que  trust,  or  of 
some  change  in  his  situation;    but  it  will  be  impertinent,  and 


(a)  Mooney  v.  Summerlin,  W.  N. 
1876,  p.  90. 

(6)  Maggeridge  v.  Qrey,  Nels.  42  ; 
Travell  v.  Danvers,  Rep.  t.  Finch,  380  ; 
Wood  V.  Stane,  8  Price,  613  ;  Anon. 
4  Ir.  Eq.  Rep.  700. 

(c)  O'Beilty  v.  Alderson,  8  Hare, 
101  ;  Re  Ledwich,  6  Ir.  Eq.  Rep.  561  ; 
Commissioners  of  Charitable  Donations 
V.  Archbold,  11  Ir.  Eq.  Rep.  187  ;  [and 
see  Be  Earl  of  Stamford,  (1896)  1  Ch. 
288]. 

(rf)  Attorney-General  v.  Pearson,  7 
Sim.  290,  309 ;  Attorney-General  v. 
Shore,  lb.  309,  317. 

(e)  Bainbrigge  v.  Blair,  1  Beav.  495  ; 
Re  Roche,  1  Conn.  &  Laws.  306  ;  Com- 
missioners of  Charitable  Donations  v. 
Archbold,  11  Ir.  Eq.  Rep.  187  ;  Harris 
V.  Harris,  (No.  1),  29  Beav.  107  ;  Re 
Barker's  Trusts,  1  Ch.  D.  43,  in  which 
case  Sir  G.  Jessel,  M.R.,  observed  : 
"  It  is  the  duty  of  the  Court  to  re- 
move a  bankrupt  who  has  trust  money 
to  receive  or  deal  with,  so  that  he  can 
misappropriate  it.  There  may  be  ex- 
ceptions under  special  circumstances 
to  that  general  rule.  And  it  may 
also  be,  that  where  a  trustee  has  no 
money  to  receive,  he  ought  not  to  be 
removed  merely  because  he  has  become 
bankrupt,  but  I  consider  the  general 
rule  to  be  as  I  have  stated.  The 
reason  is  obvious.     A  necessitous  man 


is  more  likely  to  be  tempted  to  mis- 
appropriate than  one  who  is  wealthy  ; 
and,  besides,  a  man  who  has  not 
shown  prudence  in  managing  his  own 
affairs,  i.s  not  likely  to  be  successful 
in  managing  those  of  other  people." 
An  exception  to  the  general  rule  was 
made  in  Re  Bridgman,  1  Dr.  &  Sm. 
164,  where  a  trustee  became  bankrupt, 
but  without  any  imputation  on  his 
moral  character,  and  had  been  honour- 
ably unfortunate,  and  but  for  an 
accident  would  have  been  solvent,  and 
had  been  treated  by  all  parties  since 
his  bankruptcy  as  a  proper  person  to 
manage  the  trust.  If  the  trustee  com- 
pound with  his  creditors,  the  same 
rule  applies  as  in  bankruptcy,  for  the 
cestuis  que  trust  have  equally  a  right 
to  have  the  administration  of  the  trust 
estate  committed  to  responsible  per- 
sons ;  {Be  Adam's  Trust,  12  Ch.  D. 
634  ;  and  see  Re  Hopkins,  19  Ch.  D. 
(C.A.)  61  ;  Re  Foster's  Trusts,  55  L.  T. 
N.S.  479]. 

(/)  Mayor  of  Coventry  v.  Attorney- 
General,  7  B.  P.  C.  235  ;  Buckeridge 
V.  Glasse,  Cr.  &  Ph.  126,  see  131. 

(g)  Ex  parte  Phelps,  9  Mod.  357  ; 
[and  see  Moore  v.  M'Glyn,  (1894)  1 
I.  R.  74]. 

(A)  Ex  parte  Reynolds,  5  Ves.  707. 

(t)  Millard  v.  Eyre,  2  Ves.  jun.  94. 
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may  be  scandalous,  to  state  circumstances  of  general  malice  or 
personal  hostility  (a).  And  if  the  old  trustee  be  removed  on  the 
ground  of  misco7iduct,  he  must  bear  the  expense  of  the  appoint- 
ment of  a  new  trustee,  as  an  act  necessitated  by  himself  (h). 

[But  where  the   instrument   creating  the  trust  contemplates 
the  possibility  of  a  single  trustee  being  appointed  to  act  alone, 
and  the  power  of  appointing  new  trustees  is  given  to  the  trustees 
or  trustee  for  the  time  being,  it  is  not  a  breach  of  trust  in  the 
last  surviving  trustee  to  refuse  to  appoint  another  trustee  to  act 
with    himself,    and    an    action    to    compel    him    to    do    so,   if 
not    sustainable    on    other    grounds,    will    be    dismissed    with 
costs  (c). 
[Trustee  removed     4.  The  jurisdiction  of  a  Court  of  Equity  to  remove  a  trustee 
advantage  of  the  i^   ancillary  to  its   principal   duty,  to   see   that  the   trusts  are 
trust.]  properly  executed.     And  therefore,  though  charges  of  misconduct 

are  not  made  out,  or  are  greatly  exaggerated,  the  Court  may,  if 
satisfied  that  the  continuance  of  the  trustee  would  prevent  the 
trusts  being  properly  executed,  remove  the  trustee,  as  trustees 
exist  for  the  benefit  of  those  to  whom  the  creator  of  the  trust 
has  given  the  trust  estate  (d) ;  and  in  an  administration  action 
the  Court  will  exercise  the  jurisdiction  at  any  time  when  it  deems 
it  expedient  so  to  do,  and  notwithstanding  that  the  removal  of 
the  trustee  has  not  been  expressly  asked  for  by  the  pleadings  («).] 
5.  If  the  trust  property  be  under  administration  by  the  Court, 
and  the  surviving  trustee  dies,  the  appointment  of  other  trustees 
is  not  matter  of  course,  but  rests  in  the  discretion  of  the  Court, 
having  regard  to  the  state  of  the  trust  at  the  time  (/) ;  and  if 
liberty  has  been  given  by  a  former  order  to  apply  at  chambers, 
and  the  parties  present  a  petition  instead  of  applying  at  chambers 
for  the  appointment  of  new  trustees,  the  petitioners  will  be  dis- 
allowed their  costs  (g). 
Trustees  required  6.  If  the  settlement  require  the  trustees  of  a  charity  to  be 
habitants."  inhabitants    of    a   particular  place,    it    is    irregular    to    appoint 

persons  trustees  who  do  not  answer  that  description,  provided 
at  the  time  of  the  election  there  be  any  inhabitants  proper  to  be 


Trust  property 
under  adminis- 
tration by  the 
Court. 


(a)  Earl  of  Portsmouth  v.  Fellows,  5 
Mad.  450. 

(ft)  Ex  parte  Greenhouse,  1  Mad.  92. 

[(c)  Peacock  v.  Golling,  54  L.  J.  N.S. 
Ch.  742 ;  33  W.  E.  528 ;  53  L.  T.  N.S. 
620.] 

[(d)  Letterstedt  v.  Broers,  9  App. 
Cas.  371,  386;  and  see  Mome  v. 
M'Glyn,  (1894)  1  I.  E.  74.] 

[(e)  Re  WrigUson,  (1908)  1  Ch.  789.] 


(/)  Ryan  v.  Stochdale,  W.  N.  1875, 
p.  106. 

(g)  Bund  v.  Green,  W.  N.  1875,  p. 
213.  [By  Rules  of  Court,  1883,  Order 
LV.,  Rule  1 1,  when  an  originating  sum- 
mons has  been  taken  out  under  Rules 
3  and  4,  every  subsequent  summons 
relating  to  the  same  matter  is  to  be 
marked  with  the  name  of  the  judge 
to  whom  the  matter  is  assigned.] 
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trustees  (a).  But  where  it  has  been  the  custom  to  appoint 
trustees  not  being  inhabitants,  the  Court  will  not  remove  the 
existing  trustees,  though  it  will  take  care  that  the  founder's 
directions  shall  be  better  observed  for  the  future  (J) ;  and 
generally,  though  trustees  may  have  been  appointed  irregularly 
in  the  first  instance,  their  removal  cannot  be  demanded  after 
acquiescence  for  a  great  number  of  years  (c).  And  in  the  selec- 
tion of  trustees  of  charities  the  Court  inquires  whether  the 
parties  proposed  are  proper  persons,  not  whether  they  are  the 
most  proper  that  could  be  found  (d). 

[7.  Where  the  administration  of  a  charity  had  been  committed  [Proper  mode  of 
by  the  settlor  to  the  lord  provost  and  town  council  of  Edinburgh  charity  restored.] 
and  the  ministers  of  the  burgh,  but  for  a  long  period  the  ad- 
ministration had  been  solely  in  the  hands  of  the  provost  and 
council,  it  was  held  that,  notwithstanding  the  length  of  time 
during  which  a  contrary  practice  had  prevailed,  the  ministers 
must  in  future  be  admitted  as  joint  administrators  of  the 
charity  (e).] 

8.  The  Court  will  not  dismiss  a  trustee  for  the  mere  caprice  Trustee  not  to 
of  the  cestui  que  trust  without  any  reasonable  cause  shown  (/),  from  caprice. 
or  because  the  trustee  has  refused  from  honest  motives  to  exercise 
a  power  at  the  request  of  a  tenant  for  life  (g),  or  because  a 
dissension  has  arisen  between  the  trustee  and  one  of  the  cestuis 
que  trust  (h),  or  because  a  cestui  que  trust  puts  forward  a  claim, 
which  may  be  unfounded,  that  property  of  the  trustee  ought  to 
be  brought  into  the  settlement  {i),  or  because  the  trustee  has 
transgressed  the  strict  line  of  his  duty,  provided  there  was  no 
wilful  default,  but  merely  a  misunderstanding  (j).  Where, 
however,  a  trustee  pertinaciously  insisted  on  beiog  continued  in 
the  office,  though  his  co-trustees  were  unwilling  to  act  with  him. 
Lord  Nottingham  said :  "  He  liked  not  that  a  man  should  be 
ambitious  of  a  trust  when  he  could  get  nothing  but  trouble  by 

(a)  Attorney-General  v.    Coioper,   1  hurgh  v.   The  Lord  Advocate,  4  App. 

B.  C.  C.  439.     As  to  the  force  of  the  Cas.  823.] 

word   "residence,"  see   Blackwell    v.  {f)  O'Keeffev.  Galthorpe,\  Mk.lS  ; 

England,  3   Jur.    N.S.    1302  ;   Atten-  and   see  Pepper  v.  Tuckey,  2  Jon.   & 

borough  v.  Thompson,  2  H.  &  N.  559.  Lat.  95. 

(6)  Attorney-General  v.  Stamford,  1  (g)  Lee  v.   Young,  2  Y.  &  C.  C.  C. 

Ph.  737  ;  Attorney-General  v.  Clifton,  532. 

32   Beav.    596  ;    Attorney-General    v.  {h)  Forster  v.  Davies,  4  De  G.  F.  & 

Daugars,  33  Beav.  621.  J.  133. 

(c)  Attorney-General  v.    Cuming,  2  (i)  S.  G. 

Y.  &  C.  C.  C.  139,  see  150.  (j)  See  Attorney-General  v.  Coopers' 

(d)  Be  Lancaster   Charities,  7   Jur.       Company,19Yes.l92; Attorney-General 
N.S.  96.  V.  Caius  College,  2  Keen,  150. 

[(«)  The  Lord  Provost,  &c.,  of  Edin- 


1090 


SUBSTITaTION    OF    TRUSTEES 


[oh.  XXX. 


In  appointing 
new  trustees  the 
Court  would  not 
give  them  a 
power  of 
appointing 
other  trustees. 


Rules  for 
selecting  new 
trustees. 


Statutory  powers. 


it,"  and  without  any  reflection  on  the  conduct  of  the  trustee, 
declared  he  should  meddle  no  farther  in  the  trust  (a). 

9.  As  the  substitution  of  a  trustee  by  the  Court  proceeds  upon 
a  full  consideration  of  the  case,  and  is  never  made  unless  the 
Court  is  satisfied  as  to  the  fitness  of  the  person  proposed,  it 
could  not  be  expected  that  the  Court  should,  when  appointing  new 
trustees  and  directing  the  trust  property  to  be  conveyed  to  them, 
authorise  the  insertion  of  a  'power  in  the  conveyance,  enabling 
the  new  trustees  to  nominate  other  trustees  in  their  stead  as  often 
as  occasion  may  require:  this  would  plainly  be  an  abandonment 
by  the  Court  of  its  own  jurisdiction — a  delegation  of  it  to  the 
care  and  judgment  of  individuals.  Accordingly,  notwithstanding 
some  previous  fluctuation  in  the  practice  (6),  it  was  settled 
that,  except  in  charity  cases  (c),  the  Court  would  not  authorise 
the  insertion  of  such  a  power  in  the  deed  of  conveyance  {d). 
[But  now,  as  we  have  seen  (e),  the  statutory  power  of  appointing 
new  trustees  is,  by  sect.  10  of  the  Trustee  Act,  1893  (/),  expressly 
extended  to  the  case  of  trustees  appointed  by  the  Court.] 

10.  In  appointing  new  trustees  the  Court  does  not  act  arbi- 
trarily, but  upon  certain  general  principles.  First,  the  Court  has 
regard  to  the  wishes  of  the  author  of  the  trust,  whether  actually 
expressed  in  the  instrument,  or  plainly  deducible  from  it;  and 
if  he  has  declared  a  particular  person  not  fit  to  be  appointed  a 
trustee,  the  Court  will  refrain  from  appointing  him.  Secondly, 
the  Court  will  not  appoint  a  new  trustee  with  a  view  to  the 
interests  of  some  of  the  parties  beneficially  interested,  in  opposi- 
tion to  the  wishes  of  others ;  for  a  trustee  ought  to  hold  an  even 
hand  as  between  all  parties,  and  not  favour  a  particular  class. 
And,  thirdly,  the  Court  has  regard  to  the  nature  of  the  trust,  and 
the  question  by  whose  instrumentality  it  can  best  be  carried  into 
execution  {g). 

11.  The  exercise  by  the  cestui  que  trust  of  his  right  to  have 
the  custody  of  the  trust  estate  confided  to  a  proper  number  of 


(a)  Uvedale  v.  Ettrick,  2  Ch.  Ca. 
130. 

(6)  Joyce  v.  Joyce,  2  Moll.  276; 
TVhite  V.  White,  5  Beav.  221. 

(c)  Attorney-General  v.  Hurst,  M.R., 
Dec.  2,  1791  ;  Reg.  Lib.  A.  1791,  f. 
487  ;  see  the  decree,  stated  Seton's  Deo. 
eth  ed.  pp.  1330,  1331  ;  In  the  matter 
of  52  G.  3.  c.  101,  12  Sim.  262  :  Be 
Lovett's  Exhibition  Sidn.  Suss.  Coll. 
Gamb.,  cor.  V.  C.  Knight  Bruce,  Dec. 
20,  1849. 

{d)  Bayley  v.  Mansell,  4  Madd.  226  ; 


Brown  v.  Brovm,  3  F.  &  C.  395; 
Southicell  V.  Ward,  Taml.  314  ;  Bowles 
V.  Weeks,  14  Sim.  591  ;  Oglander  v. 
Oglander,  2  De  G.  &  Sm.  381  ;  Holder 
V.  Durbin,  11  Beav.  594,  in  which  last 
case  Lord  Langdale,  M.R.,  in  defer- 
ence to  the  views  of  the  other  judges, 
declined  to  follow  his  own  previous 
decision  in  White  v.  White,  ubi  siip. 

[(e)  See  ante,  p.  806.] 

[(/)  56  &  57  Vict.  c.  53.] 

Ig)  Re  Tempest,  1  L.  R.  Ch.  App. 
485  ;  12  Jur.  N.S.  539, 
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duly  qualified  trustees  has  been  greatly  facilitated  by  various 
statutes  enabling  him  to  obtain,  in  certain  cases,  the  removal  of 
unfit  trustees,  and  the  appointment  of  others  in  their  room,  and 
also  the  appointment  of  new  trustees  where  the  office  is  merely 
vacant;  and  this  by  a  cheaper  and  more  summary  proceeding 
than  by  action.  [The  more  important  of  these  enactments  have 
been  already  considered,  but  there  are  some  others  which  it 
is  convenient  here  to  refer  to  (a).J 

12.  By  the  Municipal  Corporations  Act,  1835,  sect.  71,  it  was  .")  &  6  w,  4.  c,  76, 

a     71 

enacted  that  in  every  borough  in  which  the  body  corporate,  or 
any  one  or  more  of  the  members  of  such  body  corporate  in 
his  or  their  corporate  capacity  then  stood,  solely  or  together  with 
any  person  or  persons  elected  solely  by  such  body  corporate, 
or  by  any  members  thereof,  seised  or  possessed  for  any  estate  or 
interest  whatsoever  of  any  hereditaments  or  personal  estate 
whatsoever,  in  whole  or  in  part,  in  trust  for  any  charitable 
trusts,  all  the  estate  and  interest,  and  all  the  powers  of  such  body 
corporate  or  of  such  members  thereof,  should,  from  and  after  the 
1st  day  of  August,  1836,  utterly  cease;  with  a  proviso  that  if 
Parliament  should  not  otherwise  direct,  on  or  before  the  said  1st 
day  of  August,  1836  (which  tvas  not  done),  the  Lord  Chancellor 
should  make  such  orders  as  he  should  see  fit  for  the  administra- 
tion of  such  trust  estates. 

Under  the  authority  "to  make  orders,"  the  Court  of  Chancery  Jurisdiction  of 
from  time  to  time  appointed  trustees  for  the  due  management  of  chancery  under 
the  charity  property  in  the  place  of  the  corporation.     The  jurisdic-  6  &  ew.  4.  c.  76, 
tion  of  the  Court,  however,  was  held  not  to  apply  to  a  case  where 
no  estate  was  vested  in  the  old  corporation,  but  the  charity  property 
was  vested  in  trustees,  and  the  corporation  was  merely  the  visitor 
with  powers  of  nomination  (&).     Where  there  was  a  charity  corpora- 
tion substantially,  though  not  identically,  the  same  in  its  component 
parts  as  the  municipal  corporation,  the  case  was  held  to  be  within 
the  spirit  if  not  the  letter  of  the  section  above  referred  to  (c). 

The   appointment  of   trustees   by  the   Court  under  this  Act,  Legal  estate, 
though  it  made  them  custodians  of  the  property,  could  not  of 
course  transfer  to  them  the  legal  estate,  which,  it  was  decided, 
notwithstanding  the  strong  negative  words  used  in  the  statute, 
remained  in  the  corporation  {d). 

[(a)   For    the    powers    under    the  72  ;  Christ's  Hospital  v.  Grainger,  16 

Trustee  Act,  1893,  see  ante,  pp.  838  Sim.  102. 

ei  se^.;  and  for  those  under  the  Settled  (c)  Attorney-General  v.  Mayor,  Sc, 

Land  Act,  ante,  pp.  654  et  seq.]  of  Exeter,  2  De  G.  M.  &  G.  507. 

(6)   Attorney  -  General     v.    Newbury  (d)  Doe   v.    Norton,    11    M.    &   W. 

Gorporation,  C.  P.  Coop.  Kep.  1837-38,  913, 
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16  &  17  Vict. 
0.  137,  a.  65. 


[45  &  46  Vict. 
0,  80,  si,  133.] 


Appointment 
of  trustees  of 
charities  under 
the  Charitable 
Trusts  Acts. 


Peto's  Act. 


13.  But  by  the  Charitable  Trusts  Act,  1853,  sect.  65,  the  legal 
estate  was  vested,  without  any  actual  conveyance,  in  the  trustees 
appointed  by  the  Court,  and  upon  the  death,  resignation,  or 
removal  of  any  of  the  trustees,  and  the  appointment  of  any  new 
trustee  or  trustees,  the  legal  estate  transferred  itself  to  the  trustees 
for  the  time  being  without  any  conveyance. 

[14.  By  the  Municipal  Corporations  Act,  1882  (a),  which  re- 
pealed the  previous  Municipal  Corporations  Act,  and  16  &  17 
Vict.  c.  137,  sect.  65,  without  prejudice  to  anything  done  under 
those  Acts  respectively,  the  provision  for  the  transfer  of  the  legal 
estate  without  conveyance  on  the  appointment  of  new  trustees  is, 
by  sect.  133,  re-enacted.  It  is  to  be  observed  that  the  section 
does  not  continue  the  power  to  make  orders  for  the  administration 
of  trust  estates,  but  the  appointment  of  trustees  can  still  be  made 
under  Sir  S.  Romilly's  Act  (5),  though  it  will  seldom  be  necessary 
to  resort  to  it  for  the  purpose.] 

15.  By  the  Charitable  Trusts  Act,  1853  (16  &  17  Vict.  c.  137), 
sect.  28,  new  trustees  of-  any  charity  the  gross  annual  income 
whereof  exceeds  301.  (c)  may  be  appointed  by  a  judge  of  the 
Chancery  Division  (d)  in  chamiers,  and  the  Court  has  power  at  the 
same  time  to  make  an  order  under  the  Trustee  Act,  without  petition, 
vesting  the  estates  in  the  new  trustee  (e).  But  the  sanction  of  the 
Charity  Commissioners,  under  the  I7th  section,  must  first  be 
obtained.  And  by  the  Charitable  Trusts  Act,  1860,  (23  &  24  Vict, 
c.  136),  s.  2,  the  Charity  Commissioners  are  empowered  upon  the 
application  of  the  trustees  or  a  majority  of  them,  under  their  hands 
or  common  seal,  to  make  the  lihe  orders  for  the  appointment  of  new 
trustees  of  charities  as  could  have  been  made  hy  a  judge  at  chambers  ; 
and  this  power  extends  even  to  contentious  cases  (/). 

16.  By  the  Trustee  Appointment  Act,  1850  (13  &  14  Vict.  c.  28), 
"  Wherever  freehold,  leasehold,  copyhold,  or  customary  property 
in  England  or  Wales,  has  been  or  shall  be  acquired  by  any  con- 
gregation, or  society,  or  body  of  persons  associated  for  religious 
purposes  or  for  the  promotion  of  education,  as  a  chapel,  meeting- 
house," &c.,  ''  and  wherever  the  conveyance,  assignment,  or  other 


\{a)  45  &  46  Vict.  c.  50.1 

\lb)  See  fost,  Chap.  XXXL,  sec.  4.] 

(c)  By  3.  32,  where  the  income  is 
below  302.  (since  extended  by  23  &  24 
Vict.  c.  136,  s.  11,  to  an  income  not 
exceeding  502.),  the  District  Courts  of 
Bankruptcy  and  County  Courts  have 
jurisdiction. 

[(d)  See  the  Judicature  Act,  1873, 
S.  34.] 


(e)  He  Davenport's  Gharity,  4  De  G. 
M.  &  G.  839.  In  Re  Lincoln  Primitive 
Methodist  Ghapel,  1  Jur.  N.S.  1011, 
V.C.  Stuart  does  not  appear  to  have 
had  his  attention  drawn  to  the  pre- 
vious decision  of  Lord  Cranwortn  in 
Davenport's  Charity,  ubi  sup. 

(/)  -Be  Burnham  National  Schools, 
17  L.  R.  E(j.  241, 
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assurance  of  such  property  ha^  been  or  may  be  taken  "  to  trustees 
duly  appointed,  such  conveyance,  assignment,  or  other  assurance 
shall  not  only  vest  the  property  in  the  parties  named,  but 
also  in  their  successors  from  time  to  time,  and  where  there  is 
no  power  to  appoint  new  trustees,  the  society  may,  for  the  purpose  of 
vesting  the  estate,  appoint  new  trustees ;  [but  every]  such  appoint- 
ment [whether  under  a  power  in  the  trust  deed  or  by  virtue  of  the 
Act]  must  be  evidenced  by  deed  under  the  hand  and  seal  of  the 
chairman  and  attested  by  two  witnesses.  The  primary,  if  not 
the  only  object  of  this  enactment  obviously  was  to  make  the  trust 
estate  devolve  upon  the  trustees  of  the  society  from  time  to  time 
without  conveyance,  and  it  is  doubtful  whether  new  trustees  thus 
appointed  by  the  society  [in  the  absence  of  any  special  direction 
in  the  trust  deed]  succeed  generally  to  all  the  powers  of  the  old 
trustees,  or  take  the  legal  estate  only  (a). 

By  the  Trustee  Appointment  Act,  1869,  the  provisions  of  13  &  [32  &  33  Vict. 
14  Vict.  c.  28,  were  extended  to  burial-grounds,  and  [by  the  °' ^  '-' 
Trustee  Appointment  Act,  1890  (6),  are  made  to  "apply  to  and  [Trustee 
include  any  land  acquired  by  trustees  in  connection  with  any  society  Actl°i890.^] 
or  body  of  persons  comprising  several  congregations  or  other  sec- 
tions or  divisions  or  component  parts  associated  together  for  any 
religious  purpose,  when  such  land  is  held  in  trust  for  any  of  the 
following  purposes :  (1)  a  place  for  religious  worship  ;  (2)  an  endow- 
ment or  provision  for  the  maintenance  of  a  place  of  religious  wor- 
ship, or  the  minister  thereof,  or  provision  for  expenses  connected 
therewith ;  (3)  a  burial-ground ;  (4)  a  place  for  education  and 
training  of  students,  whether  for  the  ministry  or  for  any  other 
purpose ;  (5)  a  school  house  for  a  Sunday  school,  day  school,  or 
other  school;  (6)  a  residence  for  a  minister  or  schoolmaster,  or 
for  the  caretaker  of  a  place  of  religious  worship,  or  of  a  school 
house,  or  a  meeting  house,  or  offices,  or  other  buildings  for 
or  in  connection  with  religious  or  educational  purposes."  The 
power  of  appointing  new  trustees  conferred  by  the  Trustee  Act, 
1893  (c),  is  applicable  to  all  land  acquired  and  held  on  trust  for 
any  purpose  to  which  the  Acts  of  1850  or  1869  apply,  and  any 
such  statutory  power  may  be  exercised  either  by  the  persons  and 
in  the  manner  provided  by  that  statutory  power,  or  by  the  person 
or  persons  and  by  resolution  at  a  meeting,  or  in  any  other  mode 
in  which,  under  the  instrument  creating  the  trust,  or  any  other 

(a)  See  as  to  the  construction  of  the  [(c)  Imported  into  that  Act  from 

k.Q,t,ReHoughton'sGhap6l,'2,'W.'R.Q'A\.      the  Conveyancing  and  Law  of  Pro- 
[(6)  53  &  54  Vict.  c.  19,  s.  2.]  perty  Act,  1881.] 
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instrument,  the  appointment  of  a  new  trustee  in  place  of  a  deceased 
trustee  can  be  effected  {a).  The  vesting  clause  in  the  Act  of  1850 
is  extended  to  the  case  of  trustees  appointed  under  any  power 
conferred  by  the  Act  of  1890,  or  under  any  other  statutory  power  (h), 
and  where  an  appointment  of  a  trustee  can  be  made  under  a 
power  in  an  instrument  as  well  as  under  a  statutory  power, 
the  latter  power  is  not  to  be  exercised  until  twelve  months  from 
the  date  of  the  vacancy  to  be  filled  up  have  expired  (c) ;  and 
provision  is  made  whereby  purchasers  and  mortgagees  from 
trustees  invalidly  appointed  are  protected,  if  no  proceedings  are 
taken  or  effectively  prosecuted  to  set  aside  the  appointment  within 
six  months  from  its  date  (d).  It  is  further  provided  that  where 
trustees,  or  the  major  part  of  them,  or  other  persons  present  at  a 
meeting  duly  constituted,  are  empowered  to  appoint  trustees  by 
resolution,  a  memorandum  of  the  appointment  of  any  trustee  which 
states  that  the  meeting  was  duly  constituted,  and  is  otherwise  in 
the  form  indicated  by  the  Act  of  1850,  shall  be  sufficient  and 
conclusive  evidence  that  the  appointment  appearing  by  the 
memorandum  was  duly  made  (e).] 


Maintenance  of 
right  at  law. 


Trustee  may  be         Secondly.    The  cestui  que  trust  is  entitled  to  bring  an  action 
aorof^dutv    ^^^  against    his   trustee,   and    compel    Mm   to   the   execution    of   any 
particular  act  of  duty. 

1.  Thus,  if  the  legal  estate  in  the  hands  of  the  trustee  be  dis- 
turbed by  a  stranger,  the  cestui  que  trust,  though  he  may  not 
institute  legal  proceedings  in  the  name  of  a  trustee  without  his 
authority  (/),  may  oblige  the  trustee,  on  giving  him  a  proper 
indemnity,  to  lend  his  name  for  asserting  the  legal  right  (g).  If 
the  trustee  of  a  covenant,  even  a  voluntary  one,  will  not  sue 
upon  it,  the  cestui  que  t7-ust  may  compel  the  trustee  on  a  proper 
indemnity  to  lend  his  name  to  the  cestui  que  tricst,  to  enable  him 
to  sue  (h).  Otherwise,  should  the  trust  property  be  lost,  and  the 
trustee  himself  become  insolvent,  the  cestui  que  trust's  equitable 
interest  would  be  absolutely  destroyed.  [In  equity,  the  mere 
refusal  by  the  trustee  to  sue  will  not  entitle  the  cestui  que  trust  to 


"(ft)  See  53  &  54  Vict.  c.  19,  s.  3.J 
Jb)  See  s.  4.] 

(c)  See  s.  5.] 

(d)  See  s.  6.] 
"(e)  See  s.  7.] 

(/)  See  Orossley  v.  Crowther,  9  Hare, 
386  ;  [and  the  name  of  the  trustee  as 
co-plaintiff  cannot  be  added  without 
his  consent  in  writing  pursuant  to 
Rules  of  Court,  1883,  Order  XVI.,  Rule 


11  ;  Besley  v.  Besley,  37  Ch.  D.  648]. 

(g)  Foley  v.  Burnett,  1  B.  C.  C.  277, 
per  Lord  Thurlow ;  Gary,  14 ;  [Ex 
jjarte  Kearsley,  17  Q.  B.  D.  1 ;]  and  see 
Kirby  v.  Mash,  3  Y.  &  C.  295  ;  Malone 
V.  Geraghty,  2  Conn.  &  Laws.  251. 

(h)  See  Fletcher  v.  Fletcher,  4  Hare, 
78  ;  Jerdein  v.  Bright,  2  J.  &  H. 
325  ;  [and  see  Be  Plumtre's  Marriage 
Settlement,  (1910)  1  Ch.  609]. 
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maintain  a  suit  in  his  own  name,  as,  for,  example,  for  an  account 
against  a  debtor  to  the  trust  estate  (a) ;  and  so,  mere  refusal  by  a 
legal  personal  representative  to  sue  for  outstanding  assets  will 
not  per  se  justify  a  residuary  legatee  or  next  of  kin  in  suing  the 
legal  personal  representative  and  the  alleged  debtor  to  the 
estate  (6) :  to  justify  such  a  course  special  circumstances  must 
be  shown  tending  to  disable  the  trustee  from  suing  (as  where  his 
acts  and  conduct  with  reference  to  the  estate  are  impeached), 
or  rendering  it  inconvenient  that  he  should  do  so  (c).] 

2.  If  a  tenant  for  life  of  leaseholds  be  bound  to  renew,  and  by  Tenant  for  life  of 
his  threats  or  acts  manifest  an  intention  not  to  renew,  the  re-  ho'Jdrn^giectin' 
mainderman  may  institute  proceedings  and  have  a  receiver  ap-  to  renew, 
pointed  for  the  purpose  of  providing  the  renewal  fine  out  of  the 

rents  and  profits  of  the  estate ;  and  if  the  period  of  renewal  has 
already  expired,  a  receiver  may  be  appointed  on  proof  of  the 
tenant  for  life's  default  (d). 

3.  In  one  case,  where  a  suspicion  was  entertained   that  the  Trustee  giving 
trustee  would  not  fairly  execute  his  trust,  the  Court  required  of  security. 
him,  if  he  continued  in  the  office,  to  enter  into  securities  for  his 

good  faith  («). 

4.  And  generally  a  cestui  que  trust,  who  can  allege  an  exist-  Cestui  que  trust 
ing  interest,  however   minute  or  remote,  may,  upon  reasonable  ™neenUnterest 
cause  shown,  apply  to  the  Court  to  have  his  interest  properly  secured. 
secured  (/). 

[(a)  Sharpe  v.  San  Paulo  Railway  came  to  the  conclusion  that  it  was 

Oompany,  8  L.  E.  Ch.  597,  609,  where  a  proper  case  for  proceedings  to  be 

it  was  said  by  James,  L.J.,  that  if  taken,  although  not  necessarily  and 

the  trustee  would  not  take  proper  absolutely  certain  that  they  would  be 

steps  to  enforce  the  claim,  the  remedy  successful,  then  it  would  be  a  proper 

of  the  cestui  que  trust  was  to  file  his  case  to  allow  a  party  to  sue  in  his 

bill  against  the  trustee  for  the  execu-  own  name  "  ;  Yeatman  v.  Yeatman,  7 

tion  of  the  trust,  or  for  the  realisa-  Ch.  D.  216,  per  Hall,  V.C.  ;  Meldrwm 

tion  of  the  trust  fund,  and  then  to  v.  Scorer^  56  L.  T.  N.S.  474.     In  the 

obtain  the  proper  order  for  using  the  latter  case,  on  objection  taken  by  the 

trustee's    name,   or  for    obtaining  a  defendant,   and    in    order   to  guard 

receiver  to  use   the  trustee's  name,  against  multiplicity  of  actions,  all  the 

who  would,  on  behalf  of  the  whole  cestuis  que  trust  were  made  parties.] 
estate,  institute  the  proper  action  or  [(c)  Benimg field  v.  Batter,  12  App. 

proper  suit  in  equity.]  Cas.  167  ;  Meldrum  v.  Scorer,  56  L.  T, 

[(6)  Yeatman  v.  Yeatman,  7  Oh.  D.  N.S.  471,  474.] 
210,   where  it   was    intimated    that  (d)  Bennett  v.  Colley,  5  Sim.  192  ; 

the  test  to  be  applied,  in  ascertaining  S.  C,  2  M.  &  K.  233. 
the  right  of  the  cestui  que  trust  to  sue,  (e)  Kneeling  v.  Child,  Rep.  t.  Finch, 

was  whether  an  inquiry  by  the  Court  360. 

as  to  the  propriety   of  proceedings  [(f)  See  Bartlett  v.  Bartlett,  4  Ha. 

being  instituted  would  be  answered  631  ;  Governesses'  Benevolent  Institution 

in  the  affirmative  ;  and  see  Travis  v.  v.  Rushbridger,  18  Beav.  467  ;  Seton, 

Milne,  9  Ha.  14  ;  and,  semble,  "if  the  6th  ed.  p.  1508  ;  and  see  Re  Dartnall, 

Court  upon  the  materials  before  it  (1895)  1  Ch.  (C.A.)  474.] 
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Possibility  upon 
a  possibility. 


5.  But  a  distinction  must  be  taken  between  an  existing 
interest,  whether  vested  or  contingent,  and  the  mere  possibility 
of  a  future  event,  which,  if  it  occurs  may  give  birth  to  an  interest. 
Thus,  where  a  one-fifteenth  share  of  a  residue  was  bequeathed 
to  Isaac  for  life,  if  he  married  Esther,  and  after  his  death  for 
Isaac's  eldest  or  only  child  living  at  his  decease,  and  who  should 
attain  twenty-one,  with  a  gift  over  in  case  Isaac  should  not 
marry  Esther,  and  Isaac  married  Isabella  while  Esther  was  still 
living,  it  was  held  by  M.E.  (a),  and  affirmed  by  Lord  West- 
bury  (&),  that  the  eldest  child  of  Isaac,  an  infant,  as  his  interest 
was  preceded  by  the  condition  that  Isaac  should  survive  his 
present  wife,  and  then  marry  Esther,  a  possibility  upon  a  pos- 
sibility, could  not  sustain  a  suit  for  having  his  interest  secured. 
Had  Isaac  survived  his  wife  and  then  married  Esther,  the  in- 
terest of  the  child  would  still  have  been  contingent,  and  in  that 
case  M.E.  appears  to  have  thought  that  the  child  would  have  had 
no  locus  standi  in  Court,  but  L.C.  was  of  a  different  opinion. 
And  in  another  case,  where  a  house  was  devised  to  trustees  in 
trust  for  tenants  for  life,  and  after  their  respective  deceases  for 
their  children  then  living,  and  the  issue  of  such  of  them  as 
should  be  dead,  and  failing  such  children  and  issue  in  trust  for 
a  class,  and,  there  being  issue  of  one  of  the  tenants  for  life  but 
not  of  the  others,  some  of  the  class  presented  a  petition  for  the 
appointment  of  new  trustees,  on  the  footing  that  they  were 
"  persons  beneficially  interested "  under  the  37th  section  of  the 
Trustee  Act,  1850,  M.E.  dismissed  the  petition  with  costs  (c), 
but  on  appeal  the  order  below  was  reversed,  and  the  L.JJ. 
held  that  the  petitioners  were  persons  beneficially  interested  (d). 


Trustee  may  be 
restrained  from 
violating  bis 
duty. 


Thirdly.  As  the  cestui  que  trust  may  compel  the  trustee  to 
the  observance  of  his  duty,  so,  on  the  other  hand,  if  the  cestui 
que  trust  have  reason  to  suppose,  and  can  satisfy  the  Court, 
that  the  trustee  is  about  to  proceed  to  an  act  not  authorised  by 
the  true  scope  of  the  trust,  he  may  obtain  an  injuiiction  from, 
the  Court  to  restrain  the  trustee  from  siwh  a  wanton  exercise 
of  his  legal  power  (e). 


(a)  Davis  v.  Angel,  31  Beav.  223  ; 
[and  see  Re  Parsons,  45  Ch.  U.  51,  60  ; 
Allcard  v.  Walker,  (1896)  2  Ch.  369, 
380]. 

(6)  10  W.  R.  723. 

(c)  Be  Sheppard's  Trusts,  10  W.  R. 
704. 

(d)  1  N.  R.  76  ;  4  De  G.  F.  &  J. 
423. 


(e)  Balls  V.  Strutt,  1  Hare,  146.  So 
a  mortgagee  with  a  power  of  sale  will 
proceed  at  his  peril  to  sell  the  mort- 
gaged estate  after  tender  of  principal 
and  interest,  though  costs  be  not  in- 
cluded, if  the  security  be  sufficient ; 
and  a  purchaser  with  notice  cannot 
shelter  himself  under  a  clause  in  the 
mortgage  deed   exempting  the  pur- 
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1.  It  is  clear  that  the  cestui  que  trust  would  be  entitled  to  an  Though  the 
injunction  where  the  act  in  contemplation  would,  if  done,  be  iio™beln-e-" 
irremediable  (a) ;  but  in  Pechel  v.  Fowler  (&),  a  case  in  the  Ex-  parable. 
chequer  while  it  was  a  Court  of  Equity,  it  is  said  to  have  been 

held  that  a  cestid  que  trust  could  not  restrain  an  improvident 
sale  by  the  trustee,  because  the  cestui  que  trust  might  proceed 
against  the  trustee  for  the  consequential  damage  to  the  trust 
estate,  and  so  the  injury  was  not  irreparable ;  but  Sir  J.  Leach, 
under  similar  circumstances,  granted  an  injunction  (c);  and 
other  authorities  are  not  wanting  in  support  of  so  just  and 
reasonable  a  right,  which  may  now  be  considered  as  estab- 
lished (d). 

2.  And  not   only   a  person  exclusively  interested  in  a  trust  Partial  ovyner 
fund,  and  therefore  the  absolute  owner,  may  obtain  an  injunc-  injunction" 
tion   against  the   disposition   of    it,   which   is    almost  matter  of 

course ;  but  one  who  has  only  a  common  interest  with  others 
in  the  trust  estate,  is  entitled  on  behalf  of  himself  and  those 
others  to  have  the  property  secured  (e). 

3.  An  injunction  against  the  disposition  of  the  fund  may  be  Injunction 

T  ,    •       T  ■      .  .        ^  ,,.v         1         /.,■■  -i.  against  bankrupt 

obtained  against  an  insolvent  trustee  (/),  and  a  fortiori  against  or  insolvent 

one  who  is  actually  a  bankrupt  (g),  and  the  Court  will  grant  an  t^stee. 

injunction  against  the  administration  of  the  assets  by  an  executor 

who  is  proved  to  be  of  bad  character,  drunken  habits,  and  great 

poverty   (h),   [or   who   has    misappropriated   assets   and   become 

bankrupt  (i).     But  the  Court  will  not  thus  interfere  in  favour 

of  a  creditor,  unless  it  is  shown  that  the  assets  are  being  wasted, 

and  in  a  creditor's  action  for  administration  a  receiver  will  not 

be  appointed  merely  because  the  executor  will  probably  exercise 

his   legal   right   of   retaining   his   own   debt   or  of   preferring  a 

chaser  from  the  necessity  of  seeing  to  Vcmn  v.  Barnett,  2   B.   C.    C.    157  ; 

the  validity  of  the  sale ;   Jenkins  v.  Dance  v.  Goldingham,  8  L.  E.  Ch.  App. 

Jones,  2  Giff.  99  ;  [and  see  Selivyn  v.  902  ;  Marshall  v.  Sladden,  4  De  G.  & 

Garfit,  38  Ch.  D.  (O.A.)  273  ;  Barker  Sm.  468,  and  ante,  p.  506. 

V.  llUngworth,  (1908)  2  Ch.  20].  (e)  Scott  v.   Becher,  4   Price,  346  ; 

(a)  See  Corporation  of  Ludlow  v.  Dance  v.   Goldingham,   8   L.    E.    Ch. 

Greenhouse,    1    Bligh,    N.S.   57  ;    Ee  App.  902. 

Ghertsey  Market,  6   Price,   279,   281  ;  (/)  Mansfield  v.  Shaw,  3  Mad.  100  ; 

Attorney-Generalv.  Foundling  Hospital,  Scott  v.  Becher,  4  Price,  346  ;  Taylor 

2  Ves.  jun.  42.  v.  Allen,  2  Atk.  213. 

(6)  2  Anst.  549.  (g)  Gladdon  v.   Stoneman,   1    Mad. 

(c)  Anon,  case,  6  Mad.  10.  143,  note. 

(d)  See  TVebb  v.  Earl  of  Shaftesbury,  (h)  Howard  v.  Papera,  I  Mad.  143  ; 
7  Ves.  487,  488;  Beeve  v.  Parkins,  2  Hathornthwaite  v.  Bussel,  2  Atk.  126  ; 
J.  &  W.  390 ;  Milligan  v.  Mitchell,  1  S.  G.,  Bam.  334. 

M.   &   K.    446  ;    Attorney-General   v.  [(i)  Bowen  v.  Phillips,  (1897)  1  Ch. 

Mayor  of  Liverpool,  1  M.  &  Cr.  210;      174.] 
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particular  creditor   (a)],    nor    will    the    Court   interfere   merely 
because  an  executor  is  poor  (6). 
[Solicitor  buying       [4.  If  a   solicitor  buy  up  mortgages  created  by  his  client  in 
hia  client.]  Order  to  relieve  the  client  from  embarrassment,  and  afterwards 

refuses  to  give  information  as  to  the  securities  and  threatens  to 
sell  the  property,  he  will  be  restrained  from  selling  upon  the 
terms  of  the  client  paying  into  Court  such  a  sum  as  the  Court 
considers  sufficient  to  cover  the  amount  actually  paid  by  the 
solicitor  (c).J 

[(a)  Be  Wells,  45  Ch.  D.  569  ;  Re  7  Oh.  D.  733.] 

Stevens,  (1898)  1  Ch.  (C.A.)  162,  173  ;  (6)  Everett    v.    Pryterch,    12    Sim. 

Harris  v.  Harris,  57  L.  J.  Ch.  754  ;  35  365. 

W.  R.  710 ;  Philips  v.  Jones,  (C.  A.  [(c)  Macleod  v.   Jones,  24  Ch.   D. 

1884,    28    S.   J.   360),    disapproving  (C.A.)  289.] 
dictum  of  Jessel,  M.R.,  in  BeRadcliffe, 
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CHAPTER   XXXI 

THE  REMEDIES  OF  THE  CESTUI  QUE  TRUST  IN  THE  EVENT  OF 
A  BREACH  OF  TRUST 

Upon  the  subject  of  the  cestui  que  trust's  remedies  for  a  breach 
of  trust,  we  shall  consider,  First.  The  right  of  the  cestui  que  trust 
to  follow  the  specific  estate  into  the  hands  of  a  stranger,  to  whom 
it  has  been  tortiously  conveyed ;  Secondly.  The  right  of  attaching 
the  property  into  which  the  trust  estate  has  been  wrongfully 
converted ;  Thirdly.  The  remedy  against  the  trustee  personally, 
by  way  of  compensation  for  the  mischievous  consequences  of  the 
act;  and  Fourthly.  The  mode  and  extent  of  redress  in  breaches 
of  trust  committed  by  trustees  of  charities. 


SECTION  I 


OF   FOLLOWING   THE   ESTATE   INTO   THE   HANDS   OF   A 
STRANGER 


The  questions  that  suggest  themselves  upon  this  subject  are. 
First.  Into  whose  hands  the  estate  may  be  followed ;  Secondly. 
Within  what  limits  of  time ;  Thirdly.  What  account  the  Court 
will  direct  of  the  mesne  rents  and  profits. 

First.     Into  whose  hands  the  estate  may  he  followed. 

1.  If  the  alienee  be  a  volunteer,  then  (subject  to  any  bar  arising  Where  alienee  is 
out  of  the  Statute  of  Limitations)  the  estate  may  be  followed  ^^°^'^fj?^j|'^^^'*^*^ 
into  his  hands,  whether  he  had  notice  of  the  trust  (a),  or  not  (6) ; 
for  though  he  had  no  actual  notice,  yet  the  Court  will  imply  it 

(o)  Mansdl  v.   Mansdl,   2   P.   W.  681,  'per  Cur. ;  Bell  v.  Bell,  LI.  &  G.  t. 

678 ;    and  see  Saunders  v.  Dehew,  2  Phmket,  58,  j;er  Gur. ;  Pye  v.  George, 

Vern.  271  ;  S.  C,  2  Freem.  123  ;  Lang-  2  Salk.  680,  per  Lord  Harcourt ;  and 

tun  V.  Astrey,  2  Ch.   Rep.  30  ;  /S.   G.,  see  1  Eep.  122  b  ;  Burgess  v.   Wheate, 

Nela.  126.  1  Eden,  219  ;  Spurgeon  v.   Gollier,  1 

(6)  Mansell   v.    Mansell,   2   P.   W.  Eden,  55  ;  Gole  v.  Moore,  Mo.  806. 
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against  him  where  he  paid  no  consideration.  But  if  the  alienee 
be  a  purchaser  of  the  estate  at  its  full  value,  then  (subject  as 
aforesaid)  if  he  take  with  notice  of  the  trust,  whether  the  notice 
be  actual  or  constructive  (a),  he  is  bound  to  the  same  extent  and 
in  the  same  manner  as  the  person  of  whom  he  purchased  (6), 
even  though  the  conveyance  was  made  to  liim  by  fine  with  non- 
claim  (c) ;  for,  knowing  another's  right  to  the  property,  he  throws 
away  his  money  voluntarily,  and  of  his  own  free  will  {d).  And 
the  rule  applies  not  only  to  the  case  of  a  trust,  properly  so  called, 
but  to  purchasers  with  notice  of  any  equitable  incumbrance,  as 
of  a  covenant  or  agreement  affecting  the  estate  (e),  or  a  lien  for 
purchase-money  (/).  But,  if  a  bond  fide  purchaser  have  Twt 
notice,  either  expressly  or  constructively,  he  then  merits  the  full 
protection  of  the  Court,  and  his  title,  even  in  equity,  cannot  be 
impeached  (g). 
Purchaser  with-  2.  If  the  purchaser  have  no  notice  of  the  trust  at  the  time  of 
protect  himself  *'^^  purchase,  but  afterwards  discovers  the  trust  and  oltains  a 
conveyance  from  the  trustee,  he  cannot  protect  himself  by  taking 


by  getting  in 
legal  estate  from 
an  express 
trustee. 


(a)  Eoursot  v.  Savage,  2  L.  R.  Eq. 
134.  And  see  Hartford  v.  Power,  2 
Ir.  fiep.  Eq.  204. 

(6)  Dunbar  v.  Tredennich,  2  B.  &  B. 
319,  per  Lord  Manners ;  Pawlett  v. 
Attorney-General,  Hard.  469,  per  Lord 
Hale  ;  Burgess  v.  Wheate,  1  Eden,  195  ; 
per  Sir  T.  Clarke  ;  Boiiy  v.  Smith,  1 
Vern.  149;  Phayre  v.  Peree,  3  Dow, 
129  ;  Adair  v.  Shaw,  1  Soli.  &  Lef. 
262,  per  Lord  Redesdale ;  Wigg  v. 
Wigg,  1  Atk.  382  ;  Mead  v.  Lord 
Orrery,  3  Atk.  238,  per  Lord  Hard- 
wicke  ;  Mackreth  v.  Symmons,  15  Ves. 
350,  per  Lord  Eldon  ;  Mansell  v. 
Mansell,  2  P.  W.  681,  per  Gur. ; 
Willoughhy  v.  WiUoughhy,  1  T.  E. 
771,  per  Lord  Hardwicke  ;  Verney  v. 
Garding,  cited  Joy  v.  Gamphell,  1  Sch. 
&  Lef.  345  ;  Flemming  v.  Page,  Eep. 
t.  Finch.  320  ;  Powell  v.  Price,  2  P. 
W.  539,  admitted ;  Backhouse  v. 
Middleton,  1  Ch.  Ca.  173  ;  S.  C,  Id. 
208  ;  T-Falley  v.  Walley,  1  Vern.  484  ; 
Pearce  v.  Newlyn,  3  Mad.  186  ;  Slattery 
V.  Axton,  W.  N.  1866,  p.  113  ;  Mac- 
hryde  v.  Eylyn,  W.  N.  1867,  p.  306 
Heath  v.  Grealock,  18  L.  R.  Eq.  215  : 
10  L.  E.  Ch.  App.  22. 

(c)  Kennedy  v.  Daly,  1  Sch.  &  Lef. 
355  ;  and  see  Bell  v.  Bell,  LI.  &  G.  t 
Plunket,  44. 

(d)  Mead  v.  Lord  Orrery,  3  Atk 
238,  per  Lord  Hardwicke. 

(e)  Daniels  v.  Davison,  16  Ves.  249  ; 


Earl  Brook  v.  Bulkeley,  2  Ves.  498 ; 
Taylor  v.  Stibbert,  2  Ves.  jun.  437 ; 
Winged  v.  Lefebury,  2  Eq.  Ca.  Ab. 
32  ;  Ferrars  v.  Cherry,  2  Vern.  384  ; 
Jackson's  case.  Lane,  60  ;  Crofton  v. 
Ormsby,  2  Sch.  &  Lef.  583  ;  Kennedy 
V.  Daly,  1  Sch.  &  Lef.  355. 

(/)  Mackreth  v.  Symmons,  15  Ves. 
329 ;  Walkei-  v.  Preswick,  2  Ves.  622, 
per  Lord  Hardwicke ;  Gator  v.  Pem,- 
hroke,  1  B.  C.  O.  302,  per  Lord  Lough- 
borough ;  Gibbons  v.  Badall,  2  Eq. 
Ca.  Ab.  682,  note  (6) ;  Elliott  v.  Ed- 
wards, 3  B.  &  P.  181  ;  and  see  Grant 
V.  Mills,  2  V.  &  B.  306  ;  Dunbar  v. 
Tredennick,  2  B.  &  B.  320  ;  [Jared  v. 
Clements,  (1903)  1  Ch.  (CA.)  428]. 

(g)  Burgess  v.  Wheate,  1  Eden,  195, 
per  Sir.  T.  Clarke  ;  Id.  246,  per  Lord 
Henley  ;  Millard's  case,  2  Freem.  43 ; 
Mansell  v.  Mansell,  2  P.  W.  681,  per 
Gur. ;  Willoughby  v.  Willoughby,  1  T. 
R.  771,  per  Lord  Hardwicke  ;  Dunbar 
V.  Tredennick,  2  B.  &  B.  318,  per 
Lord  Manners  ;  Trevor  v.  Trevor,  1  P. 
^Y.  633  ;  Harding  v.  Hardrett,  Rep.  t. 
Finch,  9  ;  Cole  v.  Moore,  Mo.  806,  per 
Gur. ;  Jones  v.  Powles,  3  M.  &  K.  581  ; 
Payne  v.  Compton,  2  Y.  &  C.  457  ; 
Tliorndike  v.  Hunt,  3  De  G.  &  J.  563 ; 
Heath  V.  Grealock,  18  L.  R.  Eq.  215  ; 
10  L.  E.  Ch.  App.  22 ;  Waldy  v.  Gi-ay, 
20  L.  E.  Eq.  238  ;  [Taylor  w  Blakeloch, 
32  Ch.  D.  (CA.)  560]. 
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shelter  under  the  legal  estate ;  for  this  is  not  like  getting  in  a 
first  mortgage,  which  the  first  mortgagee  has  a  right  to  transfer 
to  whomsoever  he  will  (a) ;  but  here  notice  of  the  trust  converts 
the  purchaser  into  a  trustee,  and  he  must  not,  to  get  a  plank  to 
save  himself,  be  guilty  of  a  breach  of  trust  (&).  [But  he  will 
be  entitled  to  the  benefit  of  the  legal  estate  which  he  has 
acquired  as  against  persons  other  than  the  cestuis  que  trust,  or 
those  deriving  title  from  them,  for  the  plaintiff  who  seeks  to 
deprive  another  of  the  benefit  of  the  legal  estate  must  rely  on 
an  equity  of  his  own,  not  on  that  of  a  stranger  (c).] 

3.  A  purchaser  without  notice  from  a  purchaser  with  notice  is  Pm-ohaaer  with- 
not  liable,  for  his  own  lona  fides  is  a  good  defence  in  itself,  and  purohaaeTw™h 
the  mala  fides  of  the  vendor  ought  not  to  invalidate  it  {d) ;  and  notice, 
a  purchaser  taking  the  legal  estate  without  actual  notice  of  the 
trust,  but  taking  it  from  a  person  in  whom  it  vested  by  an  in- 
strument which  disclosed  the  trust,  but  of  which  instrument  the 
purchaser  was  ignorant  at  the  time  of  pu7xhase,  can  still  protect 
himself  as  a  purchaser  without  notice  (e). 

But  the  rule  does  not  apply  to  the  case  of  a  charitaUe  use,  for  Exception  in 
it  has  been  ruled  that  a  purchaser  without  notice  from  a  pur-  charity.^ 
chaser  with  notice  shall  be  bound  by  the  claim  of  charity  (/). 
In  other  respects  the  principles  of  equity  as  to  the  doctrine  of 
notice  are  applicable  to  charities  in  the  same  manner  as  between 
private  persons  {g). 

Where  a  trustee  of  shares  of  a  company  within  the  Companies'  Shares  in  a 
Clauses  Consolidation  Act  transferred  them  to  a  stranger  without  '^°™P°''^y- 
notice,  but  who  had  notice  before  the  transfer  was  registered,  the 

(a)  Bates  v.  Johnson,  Johns.  304  ;  19  Gh.  D.  (O.A.)  207,  214 ;  and  see 
BailUe  v.  M'Kewan,  35  Beav.  177  ;  Taylor  v.  Russell,  (1891)  1  Ch.  8,  20, 
Joyce  V.  Rawlins,  11  L.  R.  Bq.  53;  29  ;  (1892)  A.  C.  244;  Bai%  v.  Barraes, 
Mumford  v.  Stohwasser,  18  L.  R.  Eq.  (1894)  1  Ch.  (O.A.)  25,  36,  37]. 

556  ;    [Garnham  v.  Skipper,  55  L.  J.  [(c)  Taylor  v.  Russell,  (1891)  1  Ch. 

N.S.  Ch.  263  ;  53  L.  T.  N.S.  940  ;  34  8,  28  ;  (1892)  A.  C.  244.] 

W.  R.  135  ;  Bailey  v.  Barnes,  (1894)  (d)  Merlins  v.  Jolliffe,  Amb.  313,;3er 

1  Ch.  (C.A.)  25,  37  ;  Taylor  v.  Russell,  Lord  Hardwicke  ;  Ferrars  v.  Glierry, 

(1892)  A.  C.  244,  255  ;   London  and  2  Vern.  384  ;  see  Pitts  v.  Edelph,  Tot- 

Gounty  Banking  Co.  v.  Goddard,  (1897)  hill,  164  ;    Salsbury  v.  Bagott,  2  Sw. 

1  Ch.  642].  608. 

(b)  Saunders  v.  Dehew,  2  Vern.  271  ;  («)  Pitcher  v.  Rawlins,  7  L.  R.  Ch. 
S.  C,  2Freem.  123;  Langtonv.  Astrey,  App.  259,  overruling  Carter  v.  Carter, 

2  Ch.  Rep.  30 ;  S.  C,  Nels.  126 ;  Carter      3  K.  &  J.  617. 

V.  Carter,  3  K.  &  J.  617  ;  Sharpies  v.  (/)   East   Greenstead's   case,   Duke, 

Adams,    32    Beav.    213;    Collier    v.  65;  Sutton  Colefield  case,  Id.  68  ;  and 

M'Bean,   34   Beav.    426  ;    Justice    v.  see  Id.  94,  173  ;  see  Commissioners  of 

e,  10  Ir.  Ch.  Rep.  489;  12  Ir.  Charitable  Donations  v.    Wybrants,  2 


Ch.   Rep.   289  ;    Prosser  v.   Rice,   28      Jon.  &  Lat.  194. 

Beav.  68  ;  Heath  v.  Grealock,  10  L.  R.  {g)  See   Sugd.    Vend.  &  Pur.  722, 

Ch.  App.  22  ;  [Harpham  v.  Shacklock,      14th  ed, 
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[Trustee  can 
avail  himself  of 
legal  estate.] 


Purchaser  with 
notice  from  pur- 
chaser without 
notice. 


purchaser  was  protected ;  for  he  had  no  notice  when  he  paid  his 
money,  and  it  was  like  a  conveyance  where  the  legal  estate  was 
to  hecome  vested  on  the  performance  of  some  condition,  such 
as  making  a  demand  or  the  like,  and  the  registration  involved 
no  breach  of  trust  by  the  trustee  (a). 

[A  trustee  who  has  the  legal  estate,  and  takes  from  his  cestui 
que  trust  an  assignment  of  the  equitable  interest  by  way  of 
security  for  money  advanced  to  the  cestui  que  trust,  can  avail 
himself  of  the  legal  estate  as  a  protection  against  a  prior  incum- 
brance of  which  he  had  no  notice  (6).] 

4.  A  purchaser  with  notice  from  a  purchaser  without  notice  is 
exempt  from  the  trust,  not  from  the  merits  of  the  second  pur- 
chaser, but  of  the  first ;  for  if  an  innocent  purchaser  were  pre- 
vented from  disposing  of  the  beneficial  interest,  the  necessary 
result  would  be  a  stagnation  of  property  (c).  But  if  the  trustee 
sell  the  lands  to  a  iond  fide  purchaser  without  notice,  and  after- 
wards himself  becomes  the  owner  of  the  lands,  though  for  a  good 
and  valuable  consideration,  the  trust  as  to  him  revives  again,  and 
he  shall  restore  the  land  to  the  trust  {d)  ;  and  in  this  respect 
equity  follows  the  law ;  for,  if  a  trespasser  of  goods  sell  them  in 
the  market  overt,  the  owner's  title  is  barred  ;  but  if  they  come 
to  the  trespasser  again,  the  owner  may  seize  them  (e).  ["  The 
only  exception  to  the  rule  which  protects  a  purchaser  with  notice 
taking  from  a  purchaser  without  notice,  is  that  which  prevents 
a  trustee  buying  back  trust  property  which  he  has  sold,  or  a 
fraudulent   man  who  has  acquired  property  by  fraud  saying  he 


(a)  Dodds  v.  Hills,  2  H.  &  M.  424  ; 
[and  see  France  v.  Glarh,  22  Ch.  D. 
830 ;  26  Ch.  D.  (C.A.)  257  ;  followed 
in  Fox  V.  Martin,  64  L.  J.  Ch.  473  ; 
W.  N.  (1895)  p.  36,  and  Boots  v. 
Williamson,  38  Ch.  D.  485 ;  and  see 
ante,  p.  901.  In  order  to  confer  a 
legal  title  to  such  shares  a  deed  duly 
delivered  by  the  transferor  is  neces- 
sary :  Powell  V.  London  and  Provincial 
Bank,  (1893)  1  Ch.  610;  lb.  2  Ch. 
(C.A.)  555  ;  and  see  Seton,  6th  ed. 
pp.  2096,  2109,2114]. 

[(6)  Newman  v.  Newman,  28  Ch.  D. 
674.] 

(c)  Harrison  v.  Forth,  Pr.  Ch.  51  ; 
Bradwell  v.  Gatchpole,  stated  Walker 
V.  Symonds,  3  Sw.  78,  note  (a)  ; 
Merlins  v.  Jolliffe,  Amb.  313,  per  Lord 
Hardwicke  ;  Brandlyn  v.  Ord,  1  Atk. 


571,  per  eundem;  Sweet  v.  Southcote, 
2  B.  C.  C.  66  ;  M'Queen  v.  Farquhar, 
1 1  Ves.  478,  per  Lord  Eldon  ;  Lowther 
V.  Garlton,  2  Atk.  242  ;  S.  G.,  3  Barn. 
358  ;  S.  G.,  Forr.  187  ;  Andrew  v. 
Wrigley,  4  B.  C.  C.  136,  per  Cur.; 
Salshury  v.  Bagott,  2  Sw.  608,  per 
Cur.;  \_Barrow's  case,  14  Ch.  D.  (C.A.) 
432]. 

(rf)  Bovy  V.  Smith,  2  Ch.  Ca.  124  ; 
S.  C,  1  Vern.  60,  84,  144  ;  Kennedy  v. 
Daly,  1  Sch.  &  Lef.  379,  pa-  Lord 
Eedesdale,  [and  see  Ledbrooh  v.  Pass- 
man,  59  L.  T.  N.S.  306  ;  57  L.  J.  Ch. 
855,  as  to  the  incapacity  of  a  trustee 
for  payment  of  mortgages  to  tack  third 
mortgage  to  first,  having  taken  trans- 
fers of  both]. 

(e)  See  Bovy  v.  Smith,  2  Ch.  Ca. 
126. 


CH.  XXXI.  S.  1]  OF    FOLLOWING    THE   ESTATE   '  1103 

sold  it  to  a  ho7id  fide  purchaser  without  notice,  and  has  got  it 
back  again"  (a).] 

5.  Upon  the  question,  how  far  a  purchaser  will  be  bound  by  How  far  pur- 
notice  of  a  douUful  equity,  Lord  Northington  said,  in  Cordwell  v.  notke  of'a'"     ^ 
Mackrill  (b),  "  A  man  must  take  notice  of  a  deed  on  which  an  doubtful  equity. 
equity,   stopported    hy  precedents    the  justice   of    which   every   one 
acknoivledges,    arises,   hut   not    the    mere    construction    of    words, 

which  are  uncertain  in  themselves,  and  the  meaning  of  which 
often  depends  on  their  locality.''  And  Sir  W.  Grant  observed 
"  There  may  be  such  a  doubtful  equity  that  a  purchaser  is  not  to 
he  taken  to  know  what  luill  be  the  decision,  and  that  is  all  Lord 
Camden  (c)  means ;  but  in  this  case  the  equity  is  clear  "  (d). 

6.  The  rule,  that  "heirs  of  the  body"  in  articles  shall  be  con- Notice  of "  heirs 
strued  "  first  and  other  sons,"  does  not  appear  to  have  been  fully  "      ^   °  7- 
established  till  about  the  year  1720  (e) :  Lord  Hardwicke  there- 
fore said,  that  notice  of  ancient  articles,  that  is  of  articles  before 

the  doctrine  was  well  settled,  should  not  bind  a  bond  fide  pur- 
chaser (/).  And  afterwards,  in  a  case  of  both  articles  and  settle- 
ment before  marriage,  the  settlement  reciting  the  articles.  Lord 
Hardwicke  thought  that,  as  the  equity  in  this  instance  rested 
upon  a  single  authority  (g),  and  that  one  in  which  the  question 
arose  between  the  parties  and  their  representatives  and  mere 
volunteers,  the  purchaser  ought  not  to  be  bound  by  the  claim  of 
the  issue  (A).  But  notice  of  modern  articles,  that  is,  of  articles 
entered  into  since  the  clear  establishment  of  the  rule,  will  affect 
a  purchaser  (i) ;  but,  even  then,  the  articles  themselves  must  be 
produced,  that  the  Court  may  judge  from  the  whole  instrument; 
for  the  true  construction  depends  upon  the  words,  and  other 
parts  of  the  deed  may  be  material  to  find  out  their  meaning  (j). 

Lord  St  Leonards  observed,  that  Cordwell  v.  Mackrill  was  of  no  Lord  St  Leo- 
great  authority,  though  decided  by  a  great  Judge  ;  and  conceived  J'.'^rds'  observa- 
the  true  rule  to  be  that,  where  upon  the  whole  articles  it  is  plain  v.  MackriU. 

[(a)  Per  Jessel,  M.R.,  Barrow's  case,      and    accordingly    relief    not    asked 
14  Ch.  D.  (C.A.)  445;   and  see  West      against  purchasers  in  W^«si  v. -Err ' 


London  Commercial  Bank  v.  Reliance  2  P.  W.  349. 

Building  Society,  29  Ch.  D.  (C.A.)  954,  (g)    West    v.    Errissey,    2    P.    W. 

963.1  349. 

(6)  2  Eden,  347  ;  S.  C,  Amh.  516.  (h)    Warrick  v.    Warrick,   3    Atk. 

(c)  Sir  W.  Grant  appears  to  have  291. 

supposed   that  the  decision  was  by  (i)  Senhouse  v.  Earle,  Anih.  288,  per 

Lord  Camden.  Lord  Hardwicke  ;  Davies  v.  Davies,  4 

{d)  Parker  v.  Brooke,  9  Ves.  588.  Beav.  54 ;  and  see  Parker  v.  Brooke, 

(e)   By  Trevor  v.  Trevor,  1   P.   W.  9  Ves.  587. 

622.  (i)  Cordwell  \.  Mackrill,  Amb.  515  ; 

(/)  Senhouse  v.  Earle,  Amb.  288  ;  S.  C,  2  Eden,  344. 
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Title  long 
neglected. 


Separate  use. 


[Conveyancing 
Act,  1882.] 


what  construction  the  Court  would  have  put  upon  them,  had  it 
been  called  upon  to  execute  them  at  the  time  they  were  made, 
they  should  be  enforced,  however  difficult  the  construction  might 
he,  even  as  against  a  purchaser  with  notice,  but  not  after  a  lapse 
of  time  where  there  was  anything  so  equivocal  or  ambiguous  in 
them  as  to  render  it  doubtful  how  they  ought  to  be  effectuated  («). 

7.  In  a  case  where  a  residuary  legatee  had  enjoyed  for  nineteen 
years  a  copyhold  estate,  which  had  been  mortgaged  to  the  testator 
in  fee,  and  then  the  heir  of  the  testator  recovered  the  land  by 
ejectment  and  mortgaged  it,  and  the  residuary  legatee,  having 
neglected  to  assert  his  title  to  the  possession  for  nine  years,  at 
the  end  of  that  period  filed  a  bill  in  Chancery,  and  established 
his  claim,  it  was  determined  that  the  mortgagee  of  the  heir  after 
the  ejectment  was  not  called  upon  to  notice  the  right  of  the 
residuary  legatee  ;  for  it  was  not  that  "  clear,  broad,  plain  equity  " 
which  should  affect  a  purchaser  (&). 

8.  A  testator  had  given  a  leasehold  estate  to  his  daughter  to  her 
sole  and  separate  use,  but  mthout  the  interposition  of  a  trustee  (c), 
and  the  husband,  supposing  himself  absolutely  entitled,  entered 
into  possession,  and  afterwards  mortgaged  the  premises,  and  it 
was  held  that  the  mortgagee  was  bound  to  notice  the  equitable 
construction  of  the  will,  as  a  doctrine  well  understood  {d) ;  and 
the  husband  having  obtained  a  reversionary  lease  and  mortgaged 
it,  the  mortgagee  was  of  course  held  cognisant  of  the  rule,  that 
leases  obtained  under  cover  of  the  tenant  right  would  be  subject 
to  the  equity  of  the  original  term  (e). 

[9.  By  the  Conveyancing  Act,  1882  (/),  sect.  3,  it  is  provided 
that  "  a  purchaser  {g)  shall  not  be  prejudicially  affected  by  notice 
of  any  instrument,  fact,  or  thing,  unless  (i.)  it  is  within  his  own 
knowledge,  or  would  have  come  to  his  knowledge  if  such  inquiries 
and  inspections  had  been  made  as  ought  reasonably  to  have  been 
made  by  him ;  or  (ii.)  in  the  same  transaction  with  respect  to 
which  a  question  of  notice  to  the  purchaser  arises,  it  has  come  to 
the  knowledge  of  his  counsel,  as  such,  or  of  his  solicitor  or  other 
agent,  as  such,  or  would  have  come  to  the  knowledge  of  his 
solicitor  or  other  agent,  as  such,  if  such  inquiries  and  inspections 


(a)  Thompson  v.  Simpson,  1  Dru.  & 
War.  491. 

(6)  Hardy  v.  S.eeves,  4  Ves.  466  ; 
S.  a,  5  Ves.  426,  431. 

(c)  See  ante,  p.  969. 

(d)  Parker  v.  Brooke,  9  Ves.  583. 

(e)  And  see  Goppin  v.  Fernyhough, 
2  B,  C,  0.  291, 


[(/)  45  &  46  Vict.  c.  39,  s.  3.] 
\(g)  Which  term  by  sect.  1,  sub-s.  4 
(ii.)  of  the  same  Act  includes  a 
lessee  or  mortgagee,  or  an  intending 
purchaser,  lessee,  or  mortgagee,  or 
other  person,  who,  for  valuable  con- 
sideration, takes  or  deals  for  property.] 
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had  been  made  as  ought  reasonably  to  have  been  made  by  the 
solicitor  or  other  agent."  The  section  is  not  to  exempt  a  pur- 
chaser from  any  liability  under  any  covenant  or  provision  con- 
tained in  the  instrument  under  which  his  title  is  derived, 
mediately  or  immediately,  but  it  applies  to  purchases  made  either 
before  or  after  the  commencement  of  the  Act. 

The  section,  which  was  designed  to  restrict  and  not  to  extend 
the  doctrine  of  notice  (a),  does  not  affect  the  ordinary  rule  that  a 
purchaser  cannot  avoid  constructive  notice  by  omitting  to  in- 
vestigate the  title  to  the  property  (&),  or  set  up  the  legal  estate 
as  against  the  title  of  a  third  person  when  he  himself  "  did  not 
take  the  usual  ordinary  precaution  to  make  inquiry  about  it,  but 
was  content  to  accept  the  title,  to  take  a  conveyance,  and  to 
advance  his  money  without  inquiry  of  any  sort  or  kind"  (c),  but 
it  was  intended  to  remedy  the  evil  consequences  of  such  a  doctrine 
as  was  well  illustrated  by  Hargreaves  v.  Bothwell  (d),  whereby  where 
a  solicitor  had  acted  in  a  former  transaction  with  reference  to  the 
estate,  "  notice  was  imputed  to  the  client  if  there  was  such  a 
distance  only  between  the  former  transaction  and  the  present 
transaction  in  which  he  was  engaged  as  left  the  Court  under  the 
impression — it  could  not  be  more  than  an  impression — that  the 
solicitor  had  actually  remembered  the  former  transaction;  and 
in  that  way  knowledge  was  imputed  to  the  solicitor,  and  through 
the  solicitor  notice  was  imputed  to  the  client "  (e). 

The  expression  "ought  reasonably"  in  the  end  of  sub-section  (ii.) 
means  "  ought  as  a  matter  of  prudence,  having  regard  to  what 
is  usually  done  by  men  of  business  under  similar  circumstances,*' 
and  the  "gross  and  culpable  negligence"  on  the  part  of  a  pur^ 
chaser  in  not  obtaining  information  as  to  the  title,  referred  to  by 
Lord  Cranworth  in  Ware  v.  Sgniont  (/)  as  fixing  him  with  con^ 
structive  notice,  is  to  be  understood  in  a  similar  sense,  and  not 
as  importing  any  breach  of  legal  duty,  "for  a  purchaser  of  property 

[(a)  Bailey  v.  Barnes,  (1894)  1  Oh.  taking  less  than  a  forty  years'  title,  is 

(C.A.)  25,  35;   and  see  Bateman  v.  fixedwithconstructivenoticeof  every- 

jHwrat,  (1904)  2  K.  B.  530,  biO,ante,  thing  of  which  he  would  have  received 

p.  916.]  actual  notice,  if  he  had  insisted  on  a 

[(6)  Patman  v.  Harland,  17  Ch.  D.  full  title.] 

353   (showing  that  even  an  express  [(c)  Gainsborough  v.  Watcomhe  Terra 

representation  by  the  vendor,  that  a  Gotta  Co.,  54  L.  J.  N.S.  Ch.  994,  per 

particular  deed  contains  no  restrictive  North,   J.  ;    and  see    Ware  v.   Lord 

covenants  nor  anything  affecting  the  Egmont,  4  De  G.  M.  &  G.  460  ;  Bailey 

title,  will  not  relieve  the  purchaser  v.  Barnes,  (1894)  1  Ch.  (C.A.)  25.] 

from  the  obligation  of  investigation),  [(d)  1  Keen,  154,  160.] 

and   cases  there  cited  ;   and  see  Be  [(e)  Be  Cousins,  31  Ch.  D.  671,  676, 

Nisbet  and  Potts  Contract,  (1905)  1  Ch.  per  Chitty,  J.l 

395,  to  the  effect  that  any  purchaser  [(/)  4  De  G.  M.  &  G.  460.] 

4  A 
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[fiquity  of  cestui 
'que  tnist  prevails 
over  subsequent 
equities  howeVet 
arising.  ] 


is  under  no  legal  obligation  to  investigate  his  vendor's  title.  But 
in  dealing  with  real  property,  as  in  other  matters  of  business, 
regard  is  had  to  the  usual  course  of  business  ;  and  a  purchaser 
who  wilfully  departs  from  it  in  order  to  avoid  acquiring  a 
knowledge  of  his  vendor's  title,  is  not  allowed  to  derive  any 
advantage  from  his  wilful  ignorance  of  defects  which  would 
have  come  to  his  knowledge  if  he  had  transacted  his  business 
in  the  ordinary  way "  (a). 

Where  one  of  two  trustees,  who  was  a  solicitor,  had  secretly 
dealt  with  securities,  which  appeared  to  belong  to  the  trust,  in 
such  a  way  that  they  had  become  appropriated  to  another  trust, 
the  other  trustee  was  not  affected  with  notice,  for  (1)  no 
possible  inquiries  by  him,  or  by  any  independent  solicitor  on  his 
behalf,  would  have  brought  the  appropriation  to  his  knowledge, 
and  (2)  the  appropriation  did  not  come  to  the  knowledge  of  his 
co-trustee  either  as  his  solicitor  or  in  the  same  transaction  in 
respect  to  which  the  question  of  notice  arose  (h).] 

10.  As  regards  choses  in  action,  and  other  personal  estate  not 
transferable  at  law,  which  may  have  been  purchased  from  a 
trustee,  the  purchaser,  whatever  amount  may  have  been  paid  by 
him,  cannot  stand  on  a  better  footing  than  the  person  of  whom 
he  purchases,  but  must  (in  conformity  with  the  established  rule 
governing  assignments  of  choses  in  action)  hold  them  subject  to 
the  same  equities  as  the  trustee  did  (c). 

11.  So  a  trustee  who  has  the  legal  estate  cannot,  without  a 
transfer  of  the  legal  estate,  create  an  equity,  in  breach  of  his 
duty  ;  as  if  a  trustee  holding  a  mortgage  were  wrongfully  to 
deposit  the  deeds  by  way  of  security,  the  depositee  could  not 
hold  the  deeds  as  against  the  cestuis  que  trust,  for  the  transaction 
being  inequitable  in  itself  could  not  give  birth  to  an  equity  (d). 

[12.  So,  where  trust  money  was  improperly  laid  out  in  the 
purchase  of  an  estate,  which  was  conveyed  to  A.  and  mortgaged 
by  him  to  several  persons  in  succession  without  notice  of  the 
breach  of  trust,  of  whom  the  first  only  had  the  legal  estate,  it 


[(a)  Bailey  v.  Barnes,  (1894)  1  Ch. 
(C.A.)  25,  35,  per  Lindley,  L.  J.  ;  and 
see  Taylor  v.  London  and  County  Bank- 
ing Go.,  (1901)  2  Ch.  (C.A.)  231,  258  ; 
Re  Alms  Corn  Gliarity,  (1901)  2  Ch. 
750.] 

[(b)  Taylor  v.  London  and  County 
Bankimj  Co.,  (1901)  2  Ch.  (C.A.)  231.] 

(c)  Urd  V.  White,  3  Beav.  367 
Corkell  V.  Taylor,  15  Beav.  103 
Clack    V.    Holland,     19    Beav.    262 


Barnard  v.  Hunter,  2  Jur.  N.S.  1213  ; 
Mangles  v.  Dixon,  1  Mac.  &  G.  437  ;  3 
H.  L.  Ca.  702  ;  AthencBum,  d:c.,  Society 
V.  Pooley,  3  De  G.  &  J.  294  ;  [Perham 
V.  Kempster,  (1907)  1  Ch.  373] ;  and 
see  ante,  pp.  892  et  seq. 

(d)  Newton  v.  Newton,  6  L,  K  Eq. 
135  ;  4  L.  R.  Ch.  App.  143  ;  see  Joyce 
V.  De  Moleyiis,  2  Jon.  &  Lat.  374; 
[Carritt  v.  Real  and  Personal  Advance 
Co.,  42  Ch.  D.  263  ;  see  ante,  p.  925J. 
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was  held  that  the  claim  of  the  cestuis  que  trust  against  the 
property  was  an  equitable  estate  of  the  same  quality  as  the 
estates  of  the  equitable  mortgagees,  and  had  priority  over  them 
as  being  prior  in  time  (a).  And  where  a  lease  was  surrendered 
by  an  executor,  and  a  new  lease  including  additional  property 
was  taken  by  him  in  his  own  name  and  at  an  increased  rent, 
and  was  deposited  by  him  as  a  security  for  an  advance  made 
to  him,  it  was  held  that  the  cestuis  que  trust  had  priority  over 
the  equitable  mortgagee  (h).  But  where  a  receipt  for  purchase- 
money,  not  in  fact  paid,  is  given  by  a  trustee  who  in  other  respects 
is  acting  in  conformity  with  the  trust,  persons  who,  under  sect.  55 
of  the  Conveyancing  and  Law  of  Property  Act,  1881  (c),  are 
entitled  to  rely  on  the  receipt,  may,  although  their  title  is  equitable 
only,  be  entitled  to  priority  over  the  cestuis  que  trust  (d).  Where 
the  sale  by  the  trustee  was,  to  the  knowledge  of  the  purchaser, 
fictitious,  as  between  an  innocent  mortgagee  by  deposit  of  the 
purchase  deed  and  the  innocent  cestuis  que  trust,  the  equity 
of  the  latter  prevailed  («).] 

13.  And  if  a  trustee  in  breach  of  his  duty  lend  trust  money.  Improper  loans 
and  the  borrower,  with  notice  of  the  trust,  applies  it  to  his  own°  ^^t™""^?' 
use,   the   conscience   of    the    latter    is   affected,   and  he   cannot 

separate  the  loan  from  the  trust,  and  insist  that,  when  the  loan 
would  as  a  loan  have  been  barred,  the  trust  is  barred  (/). 

14.  And  it  may  be  laid  down  generally  that  the  rules  of  the  General  rule. 
Court  are  the  rules  of  honesty  and  fair  dealing,  that  no  party  to 

an  illegal  or  fraudulent  contract  can  derive  any  benefit  from  it, 
and  that  all  persons  who  obtain  possession  of  trust  funds  with 
a  knowledge  that  their  title  is  derived  from  a  breach  of  trust 
will  be  compelled  to  restore  such  trust  funds  (g). 

Secondly.       Within    what    limits    of    time    the    suit    must    he 
instituted. 

[(a)  Gave  v.  Gave,  15  Cli.  D.  639 ;      Advance    Go.,   42    Ch.   D.    263  ;    Re 
and  see  Rice  v.  Rice,  2  Drew.  73.     The      Richards,  45  Ch.  D.  589.] 


decision  in  Gave  v.  Gave  has  been 
■questioned  by  the  Court  of  Appeal  in 
Ireland,  on  the  ground  that  the  right 


(6)  Re  Morgan,  18  Ch.  D.  (C.A.)  93.] 

Jc)  44  &  45  Vict.  c.  41.] 

(d)  Lloyd's  Bank  v.  Bullock,  (1896) 


-oi  a  cestui  que  trust  to  follow  trust  2  Ch.  192  ;   and  see  King  v.  Smith, 

money  into  land  is  an  inferior  equity  (1900)  2  Ch.  425.] 

'to  that  of  an  innocent  purchaser  for  [(e)  Gapell  v.   Winter,  (1907)  2  Ch. 

value  of  an  equitable  estate  in  the  376,  see  ante,  p.  921.] 

land  ; .  Re  Ffrench's  Estate,  21  L.  R.  (/)  Ernest  v.  Groysdill,  2  De  G.  F.  & 

Ir.  283;    and  see   Ee   Shane,  (1895)  J.    198,  per  L.   J.    Turner;  and   see 

1   I.  R.  146  ;   Kdly  v.  Munster  and  Wilson  v.  Moore,   I  My.  &  K.  337  ; 

Leinster  Bank,9.9  L.  R.  Ir.  19  ;  Bourke  Ghild  v.  Tliorley,  16  Ch.  D.  151,  155. 

y.   Lee,  (1904)    1    I.    R.    280  ;    see,  (g)    Gray  v.   Lewis,   8    L.    R.   Eq. 

•however,  Garritt  v.  Real  and  Personal  526,  543. 
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1.  It  is  a  well-known  rule,  that,  as  between  cestuis  que,  trust 
and  trustee  in  the  case  of  a  direct  trust,  no  length  of  time  is  a 
bar ;  for,  from  the  privity  existing  between  them,  the  possession 
of  the  one  is  the  possession  of  the  other,  and  there  is  no  adverse 
title  (a).  It  has  hence  been  argued,  that  as  the  person  into 
whose  hands  the  estate  is  followed  is  also  by  construction  of  law 
a  trustee,  the  cestui  que  trust  is  entitled  to  the  benefit  of  the 
rule,  and  is  not  precluded  by  mere  lapse  of  time  from  establish- 
ing his  claim.  But  the  authorities  show  that  this  doctrine  can- 
not be  maintained  (&). 

"  It  is  certainly  true,"  said  Sir  W.  Grant,  "  that  no  time  bars 
a  direct  trust ;  but  if  it  is  meant  to  be  asserted  that  a  Court  of 
Equity  allows  a  man  to  make  out  a  case  of  constructive  trust  at 
any  distance  of  time  after  the  facts  and  circumstances  happened 
out  of  which  it  arises,  I  am  not  aware  that  there  is  any  ground 
for  a  doctrine  so  fatal  to  the  security  of  property  as  that  would 
be :  so  far  from  it,  that  not  only  in  circumstances  where  the 
length  of  time  would  render  it  extremely  difficult  to  ascertain 
the  true  state  of  the  fact,  but,  where  the  true  state  of  the  fact  is 
easily  ascertained,  and  where  it  is  •perfectly  clear  that  relief 
would  originally  have  heen  given  upon  the  ground  of  constructive 
trust,  it  is  refused  to  the  party  who,  after  long  acquiescence, 
comes  into  a  Court  of  Equity  to  seek  that  relief"  (c).  And  Lord 
Eedesdale  observed :  "  The  position  that  trust  and  fraud  are  not 
within  the  statute  must  be  thus  qualified :  that  if  a  trustee  is 
in  possession,  and  does  not  execute  his  trust,  the  possession  of 

Eq.  436  ;  [Foxton  v.  Manchester,  &c.. 
Banking  Company,  44  L.  T.  N.S.  406]. 
See  post,  p.  1130. 

(6)  Tovmshend  v.  Townshend,  1  B. 
0.  C.  550,  see  554  ;  Bonney  v.  Rid- 
gard,  1  Cox,  145  ;  Andrew  v.  Wrigley, 
4  B.  0.  0.  125  ;  Gollard  v.  Hare,  2  K. 
&  M.  675  ;  and  see  Cholmondeley  v. 
Glinton,  2  J.  &  W.  190  ;  S.  C,  affirmed, 
4  Bligh,  i;Bell  v.  Bell,  LI.  &  G.  t.  Plun- 
Icet,  66  ;  Portlock  v.  Gardner,  1  Hare, 
594 ;  Ex  parte  Hasell,  3  Y.  &  C.  622  ; 
Wedderhurn  v.  Wedderbum,  4  M.  & 
Cr.  53  ;  but  see  Attorney-General  v. 
Christ's  Hospital,  3  M.  &  K.  344  (the 
case  of  a  charity)  ;  Bolfe  v.  Gregory, 
11  Jur.  N.S.  98  ;  4  De  G.  J.  &  S.  576 ; 
Sturgis  v.  Morse,  3  De  G.  &  J.  1  ; 
[Soar  V.  Ashwell,  (1893)  2  Q.  B.  (C.A.) 
390]. 

(c)  Beckford  v.  Wade,  17  Ves.  97  ; 
[and  see  Soar  v.  Ashwell,  (1893)  2 
Q.  B.  (C.A.)  390,  401]. 


{a)  See  Glialmer  v.  Bradley,  1  J. 
W.  67  ;  Bennett  v.  Colleij,  2  M.  &  K, 
232  ;  Llevellyn  V.  Mackworth,  Barn, 
449  ;  Wilson  v.  Moore,  1  M.  &  K.  146 
Townshend  v.  Townshend,  1  B.  C.  C, 
554  ;  Hamond  v.  Hicks,  1  Vern.  432 
Norton  v.  Turvill,  2  P.  W.  144  ;  Bell 
V.  Bell,  LI.  &  G.  t.  Plunket,  66 ;  At- 
torney-General V.  Mayor  of  Exeter,  Jac. 
448  ;  Heath  v.  Henly,  I  Ch.  Ca.  26  ; 
Wedderbum  v.  Wedderbum,  2  Keen, 
749  ;  4  M.  &  Cr.  41  ;  22  Beav.  84  ; 
Smith  V.  Acton,  26  Beav.  210  ;  Lord 
Hollis's  case,  2  Vent.  345  ;  Earl  of 
Pomfret  v.  Windsor,  2  Ves.  484  ;  Har- 
greaves  v.  Michell,  6  Mad.  326 ;  Nevarre 
V.  Button,  1  Vin.  Ab.  185  ;  Shields  v. 
Atkins,  3  Atk.  563  ;  Phillipo  v.  Mun- 
nings,  2  M.  &  Cr.  309  ;  Ward  v.  Arch, 
12  Sim.  472  ;  Young  v,  Waterpark,  13 
Sim.  204  ;  Goughv.  Bull,  16  Sim.  323  ; 
Massy  v.  O'Dell,  10  Ir.  Ch.  Eep.  22  ; 
Crawford    v.    Crawford,    1    Ir.    Eep. 
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the  trustee  is  the  possession  of  the  cestui  que  trust;  and  if  the 
only  circumstance  is,  that  he  does  not  perform  his  trust,  his 
possession  operates  nothing  as  a  har,  because  his  possession  is 
according  to  his  title.  But  the  question  of  fraud  is  of  a  very 
different  description ;  that  is  a  case  ivhere  a  person  who  is  in 
possession  ly  virtue  of  the  fraud  is  not,  in  the  ordinary  sense  of 
the  word,  a  trustee,  tut  is  to  he  constituted  a  trustee  hy  a  decree 
of  a  Court  of  Equity,  founded  on  the  fraud ;  and  his  possession 
in  the  meantime  is  adverse  to  the  title  of  the  person  who  im- 
peaches a  transaction  on  the  ground  of  fraud"  (a). 

2.  For  more  clearly  understanding  how  lapse  of  time  operates  General  opera- 
in  reference  to  the  remedy  of  the  cestui  que  trust,  in  the  event  tl^"^"'^'''^^*  °^ 
of  a  wrongful  alienation  of   the  trust  estate  by  the  trustee,  it 
may  be  useful  to  consider  the  effect  of  lapse  of  time  upon  suits  for 
equitable  relief  generally. 

To  claims  in  equity  there  appear  to  be  three  bars  arising  from  Three  bars  to 
lapse  of  time  : — I.  A  statute  of  limitation ;   II.  The  presumption  ^1"'**'^'^  ''^'i^''' 
of  something  done  which,  if  done,  is  subversive  of  the  plaintiff's 
right;    III.    The  ground  of  puhlic  policy  or  inconvenience  of  the 
relief. 

I.  Where  there  is  a  statutable  bar  at  law,  the  same  period  was  Bar  by  analogy 
always,  either  by  analogy  or  in  obedience  to  the  statute,  adopted  °  *  ^  *  "  ^• 
as  a  bar  in  equity  in  reference  to  equitable  claims  (h). 

(1)  The  language  of  Lord  Camden  upon  this  subject  has  been  Lord  Camden's 
admired  as  peculiarly  energetic.  "As  a  Court  of  Equity,"  he^"'"'' 
said,  "  has  no  legislative  authority,  it  cannot  properly  define  the 
time  of  bar  by  a  positive  rule  to  an  hour,  a  minute,  or  a  year : 
it  is  governed  by  circumstances.  But  as  often  as  Parliament 
has  limited  the  time  of  actions  and  remedies  to  a  certain  period 
in  legal  proceedings,  the  Court  of  Chancery  has  adopted  that 
rule,  and  applied  it  to  similar  cases  in  equity ;  for  when  the 
legislature  has  fixed  a  time  at  law,  it  would  be  preposterous  for 
equity,  which  by  its  own  proper  authority  always  maintained  a 
limitation,  to  countenance  laches  beyond  the  period  that  law  is 

(a)   Hovendeii  v.  Lord   Annesley,  2  1  Eq.  Ca.  Ab.  315 ;  Pearson  v.  Pulley, 

Sch.  &  Lef.  633.  1  Ch.  Ca.  102  ;  Johnson  v.  Smith,  2 

(6)  See  Ex  parte  Dewdney,  15  Ves.  Burr.  961  ;  Attorney- General  v.  Mayor 

496  ;  Bonney  v.  Eidgard,  1  Cox,  149  ;  of  Exeter,  Jac.  448  ;  Saltern.  Gavanagh, 

Bedford  v.  Wade,  17  Ves.  97  ;  Towns-  1   Dm.    &   Walsh,    668  ;  Kingston  v. 

hend  v.  Townshend,  1   B.  C.  0.  554  ;  Lorton,  2  Hog.  166  ;  Foley  v.  Bill,  1 

Aggas  v.  Picherell,  3  Atk.  225  ;  Belch  Ph.  399  ;  Hamilton  v.  Grant,  3  Dow, 

V.  Harvey,  Appendix  to  Siigd.  Vend.  44  ;    Marquis  of  Glanricarde  v.  Hen- 

and  Purch.  No.  XIV.  13th  ed.  ;  White  ning,  30  Beav,  175  ;  [Re  Tidd,  (1893) 

v.£wer,2  Vent.  340;  Knowlesy.Spence,  3  Ch.  154]. 
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Lord  Redeadale's 
views. 


Limitation  of 
twenty  years. 


Suits  for  re- 
demption. 


confined  to  by  Parliament;  and  therefore  in  all  cases,  where  the 
legal  7-igkt  has  been  tarred  hy  Parliament,  the  equitable  right  to 
the  same  thing  has  been  conclvded  by  the  same  bar "  (a). 

Lord  Eedesdale,  in  a  case  before  him,  observed:  "It  is  said 
that  Courts  of  Equity  are  not  within  the  statutes  of  limitations. 
This  is  true  in  one  respect ;  they  are  not  within  the  words  of  the 
statutes,  because  the  words  apply  to  particular  legal  remedies; 
but  they  are  within  the  spirit  and  meaning  of  the  statutes,  and 
have  been  always  so  considered.  I  think  it  is  a  mistake  in  point 
of  language  to  say  that  Courts  of  Equity  act  merely  by  analogy 
to  the  statutes;  they  act  in  obedience  to  them"  (6).  And  again, 
"  I  think  the  statute  must  be  taken  virtually  to  include  Courts 
of  Equity ;  for  when  the  legislature  has  by  statute  limited  the 
proceedings  at  law  in  certain  cases,  and  provided  no  express 
limitation  for  proceedings  in  equity,  it  must  be  taken  to  have 
contemplated  that  equity  followed  law  ;  and  therefore  it  must 
be  taken  to  have  virtually  enacted  in  the  same  cases  a  limitation 
for  Courts  of  Equity  also"  (c).  And  the  same  doctrines  have 
been  repeatedly  recognised  by  the  highest  authorities,  amongst 
whom  may  be  mentioned  Lord  Manners  {d),  Sir  T.  Plumer  (e). 
Lord  Lyndhurst  (/),  and  Lord  Westbury  {g). 

(2)  Upon  these  principles,  then,  an  equitable  claim  to  lands 
could  never  have  been  enforced  after  a  lapse  of  twenty  years ; 
for  though  to  iw*ife  of  right,  and  to  formedons  much  longer 
periods  were  allowed  at  law,  yet  equity  always  looked  upon 
these  as  peculiar  and  excepted  cases,  and  guided  itself  rather  by 
analogy  to  the  statute  of  James,  which  fixed  the  limitation  to 
the  prosecution  of  rights  of  entry  (h). 

(3)  At  law  the  remainderman's  right  always  ran  only  from 
the  determination  of  the  particular  estate,  but  in  the  case  of  a 


(a)  Smith  v.  Glay,  cited  in  note  to 
Deloraine  v.  Browne,  3  B.  C.  C.  639  ; 
[Bulli  Coal  Mining  Go.  v.  Osborne, 
(1899)  A.C.  (P.C.)  351]. 

(6)  Hovenden  v.  Lord  Annedey,  2 
Sch.  &  Lef.  630  ;  [and  see  Charter  v. 
JFatson,  (1899)  1  Ch.  175,  where  real 
estate  and  a  policy  being  comprised 
in  one  mortgage,  and  the  mortgagee 
having  a  possessory  title  of  twelve 
years,  it  was  held  that,  as  the  mort- 
gagor was  barred  from  redemption 
of  the  real  estate,  he  was  also  Ijarred 
from  redeeming  the  policy]. 

(c)  Hovenden  v.  Lord  Annesley,  2 
Sch.  &  Lef.  631  ;  and  see  Marquis  of 
Cholmondeley  v.  Lord  Clinton,  2  J.  & 


W.  192  ;  Bond  v.  Hopkins,  1  Sch.  & 
Lef.  429  ;  [Re  Baker,  20  Ch.  D.  (C.A.) 
230  ;  Gihhs  v.  Guild,  8  Q.  B.  D.  296  ; 
9  Q.  B.  D.  (C.A.)  59]. 

(d)  Medlicott  v.  O'Donel,  1  B.  &  B. 
166. 

(e)  Marquis  of  Gholmondeley  v.  Lord 
Clinton,  2  J.  &  W.  151. 

(/)  Foley  V.  Hill,  1  Ph.  405. 

(g)  See  Knox  v.  Gye,  5  L.  R.  H.  L. 
674  ;  [How  V.  Earl  Winterton,  (1896) 
2  Ch.  (C.A.)  626,  640;  Frietid  v. 
Young,  (1897)  2  Ch.  421;  Be  Plumtr^s 
Hettlntind,  (1910)  ]  Ch.  609]. 

(/i.)  Marquis  of  Cholmondeley  v.  Lord 
Clinton,  2  J.  &  W.  192. 
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hill  to  redeem  filed  by  the  person  entitled  in  remainder  to  the 
equity  of  redemption,  twenty  years'  possession  by  the  mortgagee 
without  account  or  admission  of  title,  though  partly  or  wholly 
during  the  lifetime  of  the  tenant  for  life,  barred  the  remainder- 
man ;  the  ground  for  the  distinction  apparently  being,  that  the 
remainderman  might  have  filed  a  bill  to  redeem  during  a  con- 
tinuance of  the  life  estate  (a).  But  where  the  mortgagee  is  also 
tenant  for  life  of  the  equity  of  redemption,  [so  that  the  same 
person  is  entitled  to  the  rents  and  the  interest,]  the  time  does 
not  run  against  the  remainderman  until  the  death  of  the  tenant 
for  life  (&) ;  [and  the  fact  that  the  rents  are  payable  to  one  set 
of  trustees,  and  the  interest  to  another,  does  not  alter  the  case 
where  the  cestui  que  trust  is  the  same  (c),]  and  the  same  rule 
applies  where  the  mortgagee  is  tenant  in  common  with  others 
of  the  equity  of  redemption  (d).  [But  where  the  equitable  tenant 
for  life  of  a  sum  charged  on  land  but  not  raised,  is  also  devisee 
in  fee  of  the  land,  here,  as  the  tenant  for  life  is  only  entitled  to 
receive  interest,  and  not  liable  to  pay  it,  time  will  run  against 
the  trustees  of  the  charge  during  his  lifetime  (e).] 

(4)  Where  a  fine,  with  proclamations,  was  levied  by  a  person  Tine. 
claiming  adversely,  though  a  volunteer,  without  actual  notice  or 
other  imputation  of  fraud,  a  constructive  trust  was  held  to  be 
barred  after  a  lapse  of  five  years  (/). 

(5)  In  the  case  of  a  statutory  bar  the  limited  period  affords  a  statutory  tar  not 
substantial  insuperable  obstacle  to  the  plaintiff's  claim,  and  no  ^™  povCTtY°&c" 
plea   of    poverty,   ignorance,   or   mistake,   can   be   of  any  avail. 

However  clear  and  indisputable  the  title,  could  the  merits  be 
inquired  into,  the  limited  time  has  elapsed,  and  the  door  of 
justice  is  closed  (g).  If  the  Court  could  relieve  after  twenty 
years  on  the  ground  of  distress,  or  any  similar  plea,  so  might  it 

{a)  See   Giffard  v.  Hurt,  1  Sch.  &  [(e)  Re  England,  (1895)  2  Ch.  100  ; 

Lef.  407  note ;  £/aic  V.  Ji'osfe?-,  4  Bligh,  lb.   (C.A.)  820;    and  see  Re  Allen, 

N.S.  140  ;  Corhett  v.  Barker,  I  Anstr.  (1898)  2  Ch.  499.] 

138  ;  3 Anstr.  755  ;  Harrisony.  Hollins,  (/)  Bell  v.  Bell,  LI.  &  G.  t.  Phmket, 

1   S.  &  S.  471  ;    but  see  2   Ph.   121.  44  ;  and  see  3  P.  W.  310,  note  (G.). 

[Possession  of   the   land   by  a  prior  (g)  Marquis  of  Cholmondeley  v.  Lord 

mortgagee     does    not    suspend     the  Clinton,  2  J.  &  W.   139,  per  Sir  T. 

rnnning  of  time  against  a  subsequent  Plumer  ;  Byrne  v.  Frere,  2  Moll.  171, 

mortgagee  :    Samuel  Johnson  &  Sons,  178,  per  Sir  A.  Hart ;  Astley  v.  Earl 

Ltd.  V.  Brock,  (ISQI)  2  Ch.  533.]  of  Essex,  18  L.  B.. 'Eq.  290.     But  as  to 

(b)  Raffety  v.  King,  1   Keen,  601,  mistake,  see  Brooksbank  v.  Smith,  2  Y. 

and  cases  there  cited  ;  Burrell  v.  Lord  &  C.  58  ;  [and  as  to  statute  running 

Egremont,  7  Beav.  205.  in  such  case  from  time  of  payment, 

[(c)   Topham  v.   Booth,   35   Ch.  D.  and  not  of  discovery  of  niistake,  see 

607.]  Baker  v.  Courage,  (1910)  1  K.  B.  561 

(d)   Wynne  v.  Styan,  2  Ph,  303, 
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after  thirty,  forty,  or  fifty;   there  would  be  no  liraitation,  and 
property  would  be  thrown  into  confusion  (a), 

(6)  Sir  Joseph  Jekyll  is  reported  on  one  occasion  to  have  laid 
down  the  rule  that,  "  the  forbearance  of  the  trustees  in  not  doing 
what  it  was  their  office  to  have  done  should  in  no  sort  prejudice 
the  cestuis  que  trust "  (h) ;  and  hence  it  has  been  inferred  that  a 
right  gained  by  a  stranger  through  the  neglect  of  the  trustee 
shall  be  no  bar  in  equity  to  the  claim  of  the  cestui  que  trust'; 
but  this  is  not  the  case  generally  as  regards  the  operation  of  the 
statutes  of  limitation.  "  The  rule,  that  the  Statute  of  Limitations 
does  not  bar  a  trust  estate,"  said  Lord  Hardwicke,  "holds 
only  as  between  cestui  que  trust  and  trustee,  not  as  between 
cestui  que  trust  and  trustee  on  the  one  side,  and  strangers  on 
the  other,  for  that  would  make  the  statute  of  no  force  at  all, 
because  there  is  hardly  any  estate  of  consequence  without  such 
trust,  and  so  the  Act  would  never  take  place.  Therefore,  where 
a  cestui  que  trust  and  his  trustee  are  both  out  of  possession  for 
the  time  limited,  the  party  in  possession  has  a  good  bar  against 
them  both  "  (c).  "  A  cestui  que  trust,"  said  Lord  Eedesdale,  "  is 
always  barred  by  length  of  time  operating  against  the  trustee. 
If  the  trustee  does  not  enter,  and  the  cestui  que  trust  does  not 
compel  him  to  enter,  as  to  the  person  claiming  paramount,  the 
cestui  que  trust  is  barred "  (d).  And  Lord  Manners  observed  : 
"  The  opinion  of  Sir  J.  Jekyll,  if  intended  to  apply  to  third 
persons,  which  I  do  not  conceive  it  was,  has  often  been  denied, 
and  is  contrary  to  many  decisions.  If  trustees  neglect  their 
duty,  and  suffer  an  adverse  possession  of  twenty  years  to  be 
held,  I  apprehend  the  Statute  of  Limitations  is  a  bar  to  the 
cestui  que  trust"  (e). 
Case  where  cestui  (7)  It  results  from  the  foregoing  statements  of  the  doctrine 
dTslbmfy.^orls*'^  of  the  Court,  that,  as  a  general  rule,  where  both  cestui  que  trust 
and  trustee  are  out  of  possession  for  the  time  prescribed  by  the 
statutes  of  limitation,  the  former  suffers  for  the  neglect  of  the 
latter  and  is  barred.  But  the  question  still  remains,  whether  in 
cases  where  the  cestui  que  trust  would,  if  his  title  were  legal, 
have  more  than  the  ordinary  time  to  sue  (as  where  he  is  under 
disability    or   entitled   in    remainder    only),   he   will  be   allowed 


entitled  in  re 
m^incjer. 


(ct)  Hovenden  v.  Lord  Annesley,  2 
Sell.  &  Lef.  640. 

(6)  Lechmere  v.  Earl  of  Carlisle,  3 
P.  W.  215. 

(c)  Lewellin  v.  Machworth,  2  Eq. 
Ca.  Ab.  579  ;  S.  C,  Barn.  445. 


(d)  Hovenden  v.  Lord  Annesley,  2 
Sch.  &  Lef.  629. 

(e)  Pentland  v.  Stokes,  2  B.  &  B. 
75  ;  and  see  Cooper  v.  IV are,  18  Ir. 
Jur.  24. 
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the  same  extended  period  for  suing  in  equity,  notwithstanding 
that  the  trustee  may  be  barred. 

(8)  Where  the  subject  matter  of  the  trust  is  a  debt,  arising  Where  subject 
under  a  cove^iant  or  contract,  it  seems  difficult  to  avoid  the  con-  "  ^  Hy^^^  ^^^ 
elusion  that  when  the  trustee  is  barred,  the  cestui  que  trust  is 

barred  also  («).  But  if  the  debtor  borrowed  the  money  as  trust 
money,  or  knowing  it  to  be  such,  he  cannot  set  up  the  statute  (&). 

(9)  The  same  result  would  seem  to  follow  where  the   subject  "Where  subject 
matter  of  the  trust  is  land,  and  the  possession  has   been   held  "'^"p^jg^^Jg^"^' 
adversely   to   both    trustee    and    cestui   que   trust,  without    any  is  adverse, 
species  of  privity,  as  when  the  trustee  is  disseised.     Here  there 

is  generally  no  remedy  in  equity.  The  proper  course  for  the 
cestui  que  trust  is  to  bring  ejectment  in  the  name  of  the 
trustee  [or  since  the  Judicature  Acts,  in  a  proper  case,  to  sue 
in  his  own  name,  making  the  trustee  a  co-defendant].  The  rare 
instance  of  a  person  entering  without  privity  or  authority  upon 
lands  belonging  in  equity  to  an  infant,  may  perhaps  constitute 
an  exception,  the  rule  being  that  he  who  so  enters  must, 
whether  the  infant  is  legally  or  equitably  entitled,  be  regarded 
as  a  bailiff  or  receiver  for  the  infant  (c).  But  no  such  exception 
can  be  maintained  where  the  infant  has  never  been  in  possession 
by  himself,  his  guardian,  or  agent,  but  the  title  was  adverse  to 
those  through  whom  he  claims  {d).  And  even  the  existence  of 
the  exception  itself  cannot  be  viewed  as  free  from  doubt  (e). 

(10)  Where  the  subject  matter  of  the  trust  is  land,  and  the  "Where  trust  is  of 
person  in  possession  claims  by  conveyance  from  the  trustee,  here,  ?'"^'  ''"^'^.P*''^y 
unless   the    facts    warrant   the    defence    of   purchase  for    value  claims  by  con- 
without  notice,  the  right  of  the  cestui  que  trust  to  fix  the  person  triS°e!  "^""^ 

in  possession  with  the  liability  to  perform  the  trust  falls  under 
an  ordinary  head  of  equitable  jurisdiction.  The  cestui  que 
trust  is  clearly  entitled  to  proceed  in  equity  against  the  legal 

(a)  See   Wych  v.  East  India  Com-  (c)   See  cases   cited  post,  p.    1144, 

pany,  3  P.  "W".  309  ;  Stone  v.  Stone,  5  note  (c). 

L.   E.   Ch.   App.   74  ;    Hammond  v.  (d)  Crowther  v.  Crowther,  23  Beav. 

Messenger,   9    Sim.    327  ;    Bolton    v.  305  ;    [Murray   v.    Watkins,   62  L.T. 

Powell,  14  Beav.  275.  786  ;  Garner  v.  Wingrove,  (1905)  2  Ch. 

(b)S'pickernelly.  IIotham,'K3.y,Q%Q  ;  233,  J90si,  p.  1123].     But  see  Qiarafon 

Bridgman    v.    Gill,    24    Beav.    302  ;  v.  Frith,  2  Ir.  R.  Eq.  414. 

Ernest  v.  Groysdill,  2  De  G.  F.  &  J.  (e)  See    Allen   v.    Sayer,    2  "Vein. 

175  ;  6  Jur.  N.S.  740  ;  and  see  Stone  368,  corrected  from  R.  L.,  Treat,  on 

V.  Stone,  5  L.  R.  Ch.  App.  74  ;  [Cole-  Trusts,   3rd   ed.   App.   X.,   and    the 

man  v.  Bucks  and  Oxon  Union  Bank,  author's  remarks  at  p.  720  of  the  same 

(1897)  2   Ch.    243  ;  Soar  v.  Ashwell,  edition ;  TFych  v.  East  India  Company, 

(1893)  2  Q.  B.  (C.A.)  390,  397,  402  ;  3  P.  W.  309  ;  The  Earl  v.  Gountess  of 

Be  Plumtre's  Settlement,  (1910)  1  Ch.  Huntingdon,  cited  lb.  310,  note  (G.)  ; 

§09].  Piomas  v.  Thomas,  2  K.  &  J,  79, 
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owner,  and  the  only  question  is  within  what  time  he  must  do 
so.  In  these  cases,  it  is  conceived,  the  cestui  que  trust  (although 
the  trustee  may  be  barred  from  his  action  of  ejectment)  must, 
in  the  absence  of  any  express  statutory  enactment  applicable  to 
the  case  (a),  be  entitled  to  sue  in  equity  within  the  same  ex- 
tended period  in  reference  to  disability  and  accruer  of  right,  as 
if  his  title  were  legal  (I). 
Fr*ud,  (11)  No  time  will  cover  a  fraud  so   long  as  it  remains  con- 

cealed;  for,  until  discovery  (or  at  all  events  until  the  fraud 
might  with  reasonable  diligence  have  been  discovered),  the  title 
to  avoid  the  transaction  does  not  properly  arise  (c).  But,  after 
discovery,  the  defendant  may  avail  himself  of  the  statute,  for 
he  has  a  right  to  say:  "You  shall  not  bring  this  matter  under 
discussion  at  this  distance  of  time ;  it  is  entirely  your  own 
neglect  that  you  did  not  do  so  within  the  period  limited  by 
the  statute ''  {d).  [But  the  concealed  fraud  which  is  relied  on 
as  taking  a  case  out  of  the  statute  must  be  that  of  the  defendant 
who  is  setting  up  the  statute,  or  of  some  one  for  whose  fraud 
he  is  in  law  responsible,  and  not  that  of  a  stranger  (e),  nor, 
in  general,  a  fraud  committed  subsequently  to  the  time  when 
the  right  of  action  first  accrued  (/) ;    and  the  qualification  as  to 

(a)  See  fost,  p.  1125.  without  any  laches  by  the  party  de- 

(6)  See  Scott  v.  Scott,  18  Jur.  755;  franded);]  andsee  JVhalleyw.Whalley, 

4  H.  L.  Cas.  1065.  1  Mer.   436  ;    Western  v.   Oartmight, 

(c)  Blair  v.   Bromley,  2   Ph.   354 ;  Sel.  Cas.    Ch.   34 ;    Re  Agriculturists' 

Eolfe  V.    Gregory,    11  Jur.    N.S.    97  ;  Cattle  Insurance  Co.,  3  L.  R.  Eq.  769  ; 

S.  C,  4  De  G.  J.  &  S.  576  ;  Cotterell  v.  [Barber  v.  Houston,  14  L.  R.  Ir.  273  ; 

Purchase,  Cas.  t.  Talbot,  63,  per  Lord  S.  C,  18  L.  R.  Ir.  475].     But  Sir  A. 

Talbot ;  Medlicott  v.  O'Donel,  1  B.  &  Hart  thought  time  would  run  against 

B.  166,  per  Lord  Manners  ;  Arran  v.  fraud  from  the  date  of  it,  though  un- 

Tyrawly,   cited    lb.    170 ;    Alden    v.  discovered,  provided   the  person  en- 

Gregory,  2  Eden,  280  ;  Morse  v.  Royal,  titled  had  knowledge  of  the  fraud  a 

12  Ves.  374,  per  Lord  Erskine  ;  Bick-  reasonable  time  before  the  expiration 

nell  V.  Gough,  3  Atk.  558  ;  South  Sea  of  the  period  ;  Byrne  v.  Frere,  2  Moll. 

Company  Y.  Wymondsell,  3  P.  W.  143  ;  157. 

Booth  V.   Warriiigton,  4  B.  P.  C.  163  ;  {d)  Horenden  v.  Lord   Annesley,  2 

Pickering  v.  Lord  Stamford,  2  Vcs.  jun.  Soh.  &  Lef.  634,  per  Lord  Redesdale  ; 

280,  per  Lord  Alvanley  ;  Hovenden  v.  Western  v.  Cartwright,  Sel.  Ch.  Ca.  34  ; 

Lord   Annesley,  2  Sch.    &   Lef.    634  ;  [Metropolitan  Bank  v.  Heiron,  5  Ex. 

Roche  V.  O'Brien,  1  B.  &  B.  330  ;  Blen-  D.  (CA.)  319  :]  and  see  Mulcahy  v. 

nerhassett  v.  Day,  2  B.  &  B.  118,  per  Kennedy,  1  Ridg.  337. 
Lord  Manners  ;  Robinson  v.  Norris,  1  [(e)  Thome  v.  Heard,  (1894)  1  Ch. 

Giff.  421  ;   Whatton  v.  Toone,  5  Mad.  599  ;    (1895)   A.   C.    495  ;    Willis  v. 

54  ;  [Metropolitan  Bank  v.  Heiron,  5  Earl  Howe,  (1893)  2  Ch.  (CA.)  545  ; 

Ex.  D.  (C. A.)  319 ;  Gibbs  v.  Guild,  8  Q.  Re  McCallum,  (1901)  1  Ch.  (CA.)  143, 

B.  D.  296  ;  9  Q.  B.  D.  (CA.)  59  ;  Moore  j3erLordAlverstone,C.J.,and  Vaughan 

V.  Knight,  (1891)  1  Ch.  547  ;  Thome  v.  Williams,  L.J.] 

Heard,  (1894)   1    Ch.   599,  605,   609,  [{f)Willis\.  EarlHowe,{\8m)2C'h. 

614  ;  S.  a,  in  H.  L.  (1895)  A.  C  495,  (CA.)  545  ;  Laivrance  v.  Lord  Norreys, 

502  ;  Bulli  Coal  Mining  Co.  v.  Osborne,  1 5  App.  Cas.  210  ;  Thome  v.  Heard, 

(1899)  A.  C  (P.  C)  351  (where  under-  (1894)  1  Ch.  599,  605,yerLindley,L.J.] 
ground  coal  was  fraudulently  taken, 
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reasonable  diligence  may  be  difficult  of  application,  for  as  was 
intimated  in  a  recent  case  (which,  however,  arose  between 
partners,  and  not  between  trustee  and  cestui  que  trust),  the 
fraudulent  cannot  be  permitted  to  say  to  the  defrauded:  "I  was 
fraudulent,  but  you  ought  to  have  found  me  out "  (a). 

(12)  The   defendant    may    avail    himself   of    the    Statute    of  How  defendant 
Limitations,  by  pleading  it   himself  (b) ;    but,   if   he   neglect   to  ™^^^  ^f  ^1^^  ^*"' 
do  so,]  he  cannot  shelter  himself  under  the  statute  at  the  time  statute. 

of  the  hearing  (c);  though  it  seems  the  Court  itself  may  still, 
in  its  own  discretion,  refuse  to  grant  relief  after  the  limited 
period  (d). 

(13)  Even  where   the   plaintiff  charges  fraud,  the  defendant  in  oases  of  fraud- 
may  plead  [the  statute]  (e).     If  the  plaintiff  allege  that  he  only 
discovered  the  fraud  within  the  period  limited  by  the  statute 

before  action  brought,  the  defendant  must  either  deny  the  fraud,  or 
insist  that  the  plaintiff  had  earlier  knowledge  of  it  (/). 

II.  The  Court,  after  great  length  of  time,  will  presume  some  Bar  from  pre- 
act  to  have  been  done,  which,  if  done,  is  a  bar  to  the  demand  {g).    ™™^ 

(1)  The   period   at   which   the   Court    raises   the  presumption-  At  what  time 
depends  upon  the  circumstances  of  the  case.    As  a  general  rule,  ^g^j^gj^ 

the  Court  presumes  after  a  lapse  of  twenty  years  (1),  but  where 
there  is  a  statutable  bar  at  laiv,  and  of  a  different  period,  the 
Court  will  not  entertain  a  presumption  within  a  less  time  than 
the  period  fixed  by  the  statute  (A). 

(2)  Presumptions  are  made,  not  necessarily  because  the  Court  Ground  of  the 
really  believes  what  is  presumed,  but  in  the  absence  of  evidence,  P^^'^P  '°°" 

[(a)  Betjemann  v.  Betjemann,  (1895)  {d)  Prince  v.  Heylin,  1  Atk.  494. 

2  Ch.  (C.A.)  474,  483,  per  Rigby,  L.J.]  («)  South  Sea  Company  v.  Wymond- 

[(b)  Rules  of  the  Supreme  Court,  sell,  3  P.  W.  143  ;  [GMs  v.  Guild,  8 

1883,  Order  XIX.,  Rule  15.    As  to  the  Q.  B.  D.  296  ;  9  Q.  B.  D.  (C.A.)  59]. 

right  under  the  old  practice  to  raise  (/)  See  Mitford  on  Pleading,  4th 

the  question  by  demurrer,  see  the  7th  ed.   269  ;    5th    ed.    312.      [Gibbs    v. 

edition  of  this  work,  p.  739,  and  cases  Guild,  8  Q.  B.  D.  296  ;   9  Q.  B.   D. 

there  cited  ;    and  as  to  the  present  (C.A.)  59.] 

practice  in  lieu  of  demurrer,  see  Order  (g)    Pattison    v.    Hawksworth,    10 

XXV.]  Beav.  375 ;  and  see  Attorney-General 

(c)  Prince   v.   Heylin,  1  Atk.  494;  v.   Moor,   20    Beav.    119;    [but    .see 

Harrison  v.   Borwell,   10    Sim.   382 ;  Thomson   v.    Eastwood,   2  App.    Cas. 

Each  V.  Callen,  6  Hare,  535  ;  Sleight  v.  215,  256]. 

Lavm7i,  3  K.  &  .J.  296.  (h)  Eldridge  v.  Knott,  Cowp.  214. 


(1)  In  Harmood  v.  Oglander,  6  Ves.  199,  8  Ves.  106,  the  bill  was  filed  after 
a  lapse  of  thirty-two  years,  yet  neither  Lord  Alvanley  nor  Lord  Eldon  considered 
the  length  of  time  to  bar  the  plaintiff's  demand  ;  but  in  this  case  the  parties 
were  equitable  tenants  in  common,  and  as  bet\Aeen  them  the  presumption  of 
ouster  did  not  arise. 
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for  the  purpose  of  quieting  the  possession  (a).  Lord  Erskine 
observed:  "It  is  said  you  cannot  presume  unless  you  ielieve. 
It  is  because  there  are  no  means  of  creating  belief  or  disbelief 
that  such  general  presumptions  are  raised"  (b).  Where  positive 
evidence  can  be  presented  to  the  Court,  the  fact  may  be  pre- 
sumed after  a  period  much  shorter  than  the  usual  one.  And, 
on  the  other  hand,  though  the  distance  of  time  may  be  far  greater 
than  the  ordinary  limit  of  presumption,  yet  if  there  appear  any 
positive  evidence  to  negative  the  fact,  the  legal  interference  cannot 
be  sustained,  for  the  rule  is  siabit  prcesumpiio  donee  prdbetur 
in  contrariuvi.  But  the  Court  has  judged  it  better,  for  the  ends 
of  justice,  that  presumption  should  be  favoured  in  law,  and 
should  not  be  rebutted  by  slight  evidence  in  contradiction  (c). 

Ignorance,  mis-         (3)  The    Court   cannot  presume   a   person  to  have  abandoned 
take,  and  distress.  ,  .        .   ,  ,  ,  ,  ...  ...  ,   , 

his  right  so  long   as  he  remains  m  ignorance  oi  it,  or  labours 

under  a  mistake  (d) ;  and  the  distress  of  a  person,  so  far  as  it 

accounts  for  his  laches,  v?ill  p7'0  tanto  v?eaken  the  foundation  of 

the  presumption  (e).     So  a  release  of  right  cannot  with  the  same 

force   be   presumed   against  a   class   of  persons,  as    against    an 

individual ;   for  it  is  not  likely  that  a  person  having  only  an 

aliquot   share  in    the  property,  should  pursue  his  remedy  with 

the  same  spirit  as  if  he  were  the  exclusive  proprietor  (/). 


Bar  from  public 
or  private  incon- 
Tenience. 


In  action  for 
account  a  settle- 
ment may  be 
presumed. 


III.  Though  the  plaintiff's  demand  cannot  be  met  by  an 
absolute  bar,  and  no  release  or  right  can  be  presumed,  yet, 
thirdly,  relief  will  not  be  granted  where,  if  administered,  it 
woidd  lead  to  great  public  or  private  inconvenience  (g). 

(1)  Thus  in  an  action  for  an  account  against  an  executor  or 
administrator,  who  is  in  equity  a  trustee,  and  was  formerly  not 

frey,  5  De  G.  M.  &  G.  76  ;  [Allcard  y. 
Walker,  (1896)  2  Ch.  369,  and  see 
ante,  p.  582]. 

(e)  See  Uoclie  v.  O'Brien,  1  B.  &  B. 
342  ;  Hillary  v.  Waller,  12  Ves.  266  ; 
Gowland  v.  De  Faria,  17  Ves.  25  ; 
Byrne  v.  Frere,  2  Moll.  171,  178. 

(/)  See  WMchcote  v.  Lawrence,  3 
Ves.  752  ;  Anon,  case,  cited  Lister  v. 
Lister,  6  Ves.  632  ;  Kidney  v.  Gouss- 
maker,  12  Ves.  158 ;  Hardvnck  v. 
Mynd,  1  Anst.  109  ;  Attorney-General 
V.  Lord  Dudley,  G.  Coop.  146  ;  [Boswell 
V.  Goaks,  27  Cli.  D.  (C.A.)  425,  457  ;] 
but  .?ee  Elliot  v.  Merriman,  2  Atk. 
42  ;  Hercy  v.  Dinwoody,  2  Ves.  jun. 
87,  and  ante,  p.  581. 

{(j)  See  Attorney-General  v.  Mayor 
of  Exeter,  Jac.  448. 


(a)  Eldridge  v.  Knott,  Cowp.  215, 
per  Lord  Mansfield  ;  and  see  Grenfell 
V.  Girdlestone,  2  Y.  &  0.  682  ;  Mag- 
dalen Gollege  v.  Attorney-General,  3 
Jur.  N.S.  675. 

(6)  Hillary  v.  Waller,  12  Ves.  266. 

(c)  Jones  V.  Turherville,  2  Ves.  jun. 
13,  per  Lord  Commissioner  Eyre  ;  and 
see  Grenfell  v.  Girdlestone,  2  Y.  &  C. 
662. 

(d)  See  Marquis  Cholmondeley  v. 
Lord  Clinton,  2  Mer.  362  ;  Randall 
V.  Errington,  10  Ves.  427  ;  Roche  v. 
O'Brien,  1  B.  &  B.  330,  see  342  ; 
Pickering  v.  Htamford,  2  Ves.  jun. 
280,  and  following  pages  ;  S.  G.,  lb. 
585  ;  Ghalmer  v.  Bradley,  1  J.  &  W. 
65,  and  following  pages  ;  Bemiett  v. 
Golley,  2  M.  &  K.  232  ;  Stone  v.  God- 
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protected  by  any  statute  of  limitations  (a),  though  the  pre- 
sumption of  a  final  settlement  may  be  rebutted  by  positive 
evidence,  the  Court  will  not  open  the  account  at  any  distance 
of  time,  when  it  is  probable  that  most  of  the  parties  are  dead, 
and  the  vouchers  and  receipts  are  lost  (b). 

(2)  Where  a  suit  was  prosecuted  after  a  delay  of  threescore  Instances  of 
and  two  years.  Lord  Keeper  Wright  said,  that  "  the  cause  being  ^''"^  ^^^^^' 
now  within  one  year  of  the  grand  climacteric,  it  was  fit  it  should 

be  at  rest"  (a).  But  bills  have  been  dismissed  at  the  end  of 
twenty-seven  years  (d),  and  a  much  shorter  period  would  be  a 
sufficient  bar,  should  the  Court  see  a  ditficulty  in  granting  the 
relief :  every  case  must  be  determined  with  reference  to  its  own 
particular  circumstances  («). 

(3)  In  Pickering  v.  Lord  Stamford  {/),  a  testator  gave  the  Pickering  v. 
residue  of  his  personal  estate  to  a  charity,  and  thirty-five  years 

after  his  decease  the  next  of  kin  filed  their  bill  for  an  account, 
and  prayed  that  such  part  as  consisted  of  money  upon  mortgage 
or  other  real  securities  might  be  declared  a  void  bequest,  and 
distributable,  subject  to  debts,  &c.,  among  the  testator's  next  of 
kin.  Lord  Alvanley  said :  "  I  know  no  rule  that  has  established 
that  mere  length  of  time  will  bar.  Therefore,  that  being  the 
case,  I  am  to  say  whether  under  the  circumstances  a  bar  can  be 
presumed"  (g).  And  for  facilitating  the  question  of  presumption, 
his  Lordship  directed  certain  previous  inquiries  by  the  Master; 
and  it  appearing  from  the  report  that  no  release  or  assignment 
of  their  interest  by  the  next  of  kin  for  the  purposes  of  the  charity 
could,  under  the  circumstances,  be  presumed,  his  Lordship  then 
had  recourse  to  the  ground  of  Tricorivenieiice.  The  question,  he 
observed,  in  all  these  cases  is,  whether  there  are  motives  of  public 
policy  or  private  inconvenience,  to  induce  the  Court  to  say,  the 
suit  ought  not  to  be  entertained.  "If,"  said  his  Lordship,  "from 
the  plaintiffs  lying  by,  it  is  impossible  for  the  defendants  to 
render  the  accounts  he  calls  for,  or  it  will  subject  them  to  great 
inconvenience,  he  must  suffer ;   or  the  Court  will  oppose,  what 

(a)  See    now   tlie    Real    Property      418. 

Limitation  Act,  1833  (3  &  4  W.  4.  c.  (d)  Gampbell  v.  Graham,  1  R.  &  M. 

27),   s.    40;    the    Law    of    Property  453. 

Amendment  Act,  1860  (23  &  24  Vict.  (e)  See  Hercy  v.  Dinwoody,  2  Ves. 

c.  38),  s.  13 ;  the  Trustee  Act,  1888  jun.    93  ;    Earl    of   Pomfret  v.   Lord 

(51  &  52  Vict.  c.  59),  s.  8.  Windsor,  2  Ves.  483. 

(b)  Hunion  v.  Dames,  2  Oh.  Rep.  44  ;  (/)  2  Ves.  jun.  272. 

Huet  V.  Fletclier,  1  Atk.  467  ;  Pearson  (g)    2    Ves.    jun.    283  ;    [and    see 

V.  Belchier,  4  Ves.  627  ;  Hercy  v.  Din-  Rochefoucauld   v.   Boustead,   (1897)   1 

woody,  2  Ves.  jun.  87.  Ch.  (C.A.)  196,  212]. 

(c)  St    John    V.    Turner,    2    Vern. 
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I  thiuk  the  best  ground,  Public  convenience.  The  plaintiffs  are 
so  conscious  of  this,  that  they  do  not  call  on  the  trustees  to 
account  for  what  has  been  disbursed  before  any  demand  made. 
It  appears  that  the  trustees,  who  by  their  conduct  have  done 
themselves  great  credit,  have  kept  such  accounts  that  there  is 
no  diflficulty  in  finding  the  personal  estate  at  the  death  of  the 
testator.  Therefore  desiring  to  be  understood  by  no  means  to 
give  any  countenance  to  these  stale  demands,  but  upon  the 
circumstances  that  there  is  nothing  inducing  great  public  or 
private  inconvenience,  that  the  accounts  are  found,  and  that 
the  trustees  are  not  called  on  to  account  for  what  has  been  dis* 
bursed,  I  am  bound  to  decide  in  favour  of  the  plaintiffs"  (a). 
Bar  from  length  (4)  The  doctrine  laid  down  by  Lord  Alvanley  in  the  case 
referred  to,  that  mere  length  of  time  will  not  bar,  requires  some 
qualification.  Lapse  of  time  or  delay  in  suing,  unaccounted  for 
by  disability  or  other  circumstances,  constitutes  per  se,  in  the 
eye  of  a  Court  of  Equity,  laches  disentitling  the  plaintiff,  in 
certain  classes  of  cases  at  least,  to  relief  from  the  Court.  Thus 
where  a  plaintiff  cestui  que  trust  seeks  to  impeach  a  purchase 
by  a  trustee,  a  delay  of  less  than  twenty  years  may  bar  his  title 
to  relief  (I).  So  where  a  plaintiff  seeks  to  set  aside  a  purchase 
from  him  by  his  solicitor  (c),  or  of  a  reversionary  interest  {d),  or 
to  fix  a  defendant  with  a  constructive  trust  (e),  or  to  call  a  person 
to  account  for  acts  of  waste  (/),  or  comes  to  a  Court  of  Equity 
alleging  a  case  of  fraud  as  a  ground  for  avoiding  the  operation 
of  the  Statute  of  Limitations  {g).  So  where  an  account  was 
sought  by  a  surviving  partner  against  the  estate  of  a  deceased 
partner,  the  Court,  even  assuming  such  case  to  fall  within  the 
exception  as  to  merchants'  accounts  in  the  Statute  of  Limitations, 
refused  its  aid  after  a  delay  of  thirteen  years  (h).  And  where 
the  assistance  of  the  Court  is  sought  in  a  suit  for  specific  per- 
formance {i),  or  in  one  partaking  of  that  character  (/),  the  rule 

(a)  2  Ves.  jun.  582,  and  following  v.  Welsh,  LI.  &  G.  Eep.  t.  Plunk.  346  ; 

pages.  [Kennedy  v.  Be  Trafford,  (1896)  1  Ch. 

{b)  See  the  cases,  p.  581,  ante.  (C.A.)762,777  ;  S.  C,  (1897)  A.C.  ISO]. 

(c)  See  Gresley  v.  Mousley,  4  De  G.  (/)  Harcourt  v.  White,  28  Beav.  303. 

&  J.  78,  and  the  cases  there  cited  ;  {g)   Blair  v.   Ormond,  1  De  G.  & 

and  Lyddon  v.  Moss,  lb.  104  ;  [Nutt  v.  Sm.  428. 

Easton,  (1899)  1  Ch.  873 ;  (1900)  1  Ch.  (h)  Tatam  v.  Williams,  3  Hare,  347  ; 

(C.A.)  29].  andsee  Harcourtv.  H7;w'«e,28Beav.303. 

{d)  Roberts  v.  Tunstall,  4  Hare,  257.  (i)  Southcomb  v.  Bishop  of  Exeter,  6 

(e)  Glegg  v.  Edmondson,  8  De  G.  M.  Hare,   213  ;    Alloway    v.   Braine,   26 

&  G.  787  ;  3  Jur.  N.S.  299  ;  Isald  v.  Beav.  575  ;  Sharp  v.  Wright,  28  Beav. 

Fitzgerald,  cited  Amb.  735,  737  ;  and  150. 

see  Pennell  v.  Home,  3  Drew.  337  ;  {j)  Hope   v.    Corporation   of  Glow 

Norris  v.  Le  Neve,  3  Atk.  38  ;  Jackson  ceeter,  1  Jur.  N.S.  320. 
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is  extremely  strict.  It  is  difficult  to  refer  the  refusal  of  the  relief 
by  the  Court,  in  the  instaaces  mentioned,  to  any  one  general 
principle.  In  the  cases  of  purchases  by  trustees,  or  of  claims 
founded  upon  constructive  trust,  the  probability  of  alteration  of 
circumstances  in  regard  to  the  property,  and  the  unfairness  of 
the  plaintiff  in  lying  by,  have  weighed  with  the  Court  (a).  Perhaps 
the  nearest  approach  to  general  principle  will  be  found  under 
the  head  of  "  Public  Convenience " ;  Ex/pedit  Reipuhlicae  ut  sit 
finis  litium  (6). 

(5)  It  has  been  pointed  out  that  in  certain  special  cases  a  Bar  from  laches, 
delay  of  less  than  twenty  years  operates  as  a  bar;  and  the  Court  statute  of  Limi- 
in  these  instances  departs  still  further  from  the  analogy  offered  ^^'i""*- 

by  the  Statute  of  Limitations,  by  taking  partly  into  account 
time  which  may  have  elapsed  while  the  plaintiff's  interest  was 
reversionary  (c).  The  question  remains  whether,  in  general, 
laches  can  be  relied  upon  as  a  bar  to  a  mere  dry  equitable 
demand  falling  within  the  purview  of  some  or  one  of  the 
statutes  of  limitation ;  and  it  seems  the  legislature  itself 
having  prescribed  a  term  of  limitation  which  it  deems  suflS.ciently 
short,  the  Court  ought  not  further  to  abridge  that  term  (d). 

(6)  Besides   the    bars    which    have    been   enumerated   arising  Acquiescence, 
from  the  effect  of  time,  a  plaintiff  may  also  be  precluded  from 

relief  on  the  ground  of  acquiescence.  This  is  of  two  kinds : — • 
First,  direct,  where  the  act  complained  of  was  done  with  the 
full  knowledge  and  express  approbation  of  another,  in  which 
case  a  Court  of  Equity  will  not  allow  that  other  to  seek  relief 
against  the  very  transaction  to  which  he  was  himself  a  party  (e). 
Secondly,  indirect,  where  a  person,  having  a  right  to  set  aside  a 
transaction,  stands  by  and  sees  another  dealing  with  property 
in  a  manner  inconsistent  with  that  right,  and  makes  no  objec- 
tion;  when  also  a  Court  of  Equity  will  not  relieve  (/).     But  in 

[(a)  See  Rochefoucauld  v.  Boustead,      v.  Earl  of  Amherst,  2  Ph.  117  ;  Clarhe 
(1897)  1  Ch.  (C.A.)  196.]  v.  Hart,  6  H.  L.  C.  633  ;  Beaudry  v. 

(b)  See  Gresley  y.  Mousley,  i  De  G.       Mayor,  &c.,   of  Montreal,   11    Moore, 

6  J.  95  ;  Garey  v.  Guthbert,  7  Ir.  R.  P.  C.  C.  339  ;  Story  v.  Gape,  2  Jur. 
Bq.  542  ;  9  Ir.  R.  Eij.  330  ;  Payne  v.  N.S.  706  ;  [Re  Baker,  20  Ch.  D.  (C.A.) 
Evens,  18  L.  R.  Eq.  356.  230 ;    Phillips  v.  Homfray,   (1892)  1 

(c)  RobeHs  v.  Tunstall,  4  Hare,  266  ;  Ch.  (C.A.)  465]. 

Browne  v.  Gross,  14  Beav.  105  ;  but  as  (e)  See  Kent  v.  Jackson,  14  Beav. 

to  the  latter  case  see  observations  of  384  ;  Styles  v.  Guy,  1  Mac.  &  G.  427 

Turner,  L. J.,  in  Life  Association  of  1  Ha]  1  &  Tw.  523  ;  Ex  parte  Morgan. 

Scotland  v.  Siddal,  3  De  G.  F.  &  J.  1  Hall  &  Tw.  328  ;  Graham  v.  Birken' 

7_3.  head,  &c.,  Railway  Gompany,  2  Mac, 

(d)  See  Rochdale  Ganal  Gompany  v.  &  G.  146. 
King,  2  Sim.  N.S.  89  ;  Penny  v.  Allen,  (/)  Duke  of  Leeds  v.  Amherst,  2  Ph. 

7  De  G.  M.  &  G.  426  ;  Mehrtens  v.  123  ;  Phillipson  v.  Gatty,  7  Hare,  523  ; 
Andrews,  3  Beav.  76  ;  Duke  of  Leeds      Stafford  v.  Stafford,  1  De  G.  &  J.  202  ; 
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the  latter  case,  the  Court  not  only  looks  to  the  conduct  of  the 
person  who  stands  by,  but  also  considers  how  far  the  person  in 
possession  of  the  property  has  any  just  claims  to  the  protection 
of  the  Court.  Where,  for  instance,  the  possessor  lays  out  his 
money,  with  a  full  knowledge  that  the  property  which  he 
improves  belongs  to  another,  then  it  is  said  he  makes  the  outlay 
to  his  own  cost.  "  If,"  observed  L.J.  Turner,  "  a  man  places  his 
property  on  the  land  of  another  with  full  knowledge  of  that 
person's  title,  how  can  the  fact  that  the  landowner  assented  to 
its  being  placed  there  give  an  equity  to  have  it  restored  ?  If  it 
did,  the  doctrine  would  come  to  this,  that  whenever  a  man  lays 
out  money  on  aaother  person's  land  with  the  consent  of  the 
owner,  he  has  an  equity  to  have  it  repaid  "  (a). 

[Where,  however,  the  act  complained  of  has  been  completed 
without  any  knowledge  or  assent  on  the  part  of  the  person  seek- 
ing relief,  there  can  be  no  acquiescence  in  the  strict  sense  of 
the  word,  which  has  been  defined  as  "  quiescence  under  such 
circumstances  as  that  assent  may  be  reasonably  inferred  from 
it,"  and  is  no  more  than  an  instance  of  the  law  of  estoppel  by 
words  or  conduct.  When  once  the  Act  is  completed  without 
any  knowledge  or  assent  upon  the  part  of  the  person  whose 
right  is  infringed,  a  right  of  action  has  vested  in  him,  which,  at 
all  events  as  a  general  rule,  cannot  be  divested  without  accord 
and  satisfaction  or  release  under  seal.  Mere  submission  to  the 
injury,  for  any  time  short  of  the  period  limited  by  statute  for 
the  enforcement  of  the  right  of  action,  cannot  take  away  such 
right,  although,  under  the  name  of  laches,  it  may  afford  a  ground 
for  refusing  relief  under  some  particular  circumstances  (5).] 

We  may  now  introduce  the  Acts  for  the  limitation  of  actions 
and  suits. 

[3.  By  21  Jac.  1.  c.  16,  sect.  3,  it  is  enacted  that  actions  upon 
the  case  (other  than  for  slander),  actions  of  account,  and  for 
trespass,  debt,  detinue  and  replevin  for  goods  or  cattle,  and  of 


[Simpson  v.  Simpson,  3  L.  R.  Ir.  308  ; 
Blake  v.  Gale,  31  Cli.  D.  196  ;  Givil 
Service  Musical  Instrument  Association 
V.  Whiteman,  68  L.  J.  Oh.  484  ;  80  L. 
T.  N.S.  685  ;]  and  see  Jorden  v.  Money, 
5  H.  L.  C.  185  ;  [Mills  v.  Fox,  37  Oh. 
D.  153.  It  must,  however,  be  borne 
in  mind  that  where  there  is  a  legal 
right  to  set  aside  a  transaction,  as  for 
instance  a  fraudulent  conveyance 
under  the  Fraudulent  Conveyances 


Act,  1571  (13  Eliz.  o.  5),  mere  delay 
to  enforce  it,  unless  the  delay  is  such 
as  to  cause  a  statutory  bar,  is  no 
defence  ;  Be  Maddever,  27  Ch.  D. 
(QA.)  523]. 

(a)  Bennie  v.  Young,  2  De  G.  &  J. 
136,  see  142.     See  ante,  pp.  925  et  seq. 

[(b)  Per  L.  J.  Thesiger  in  deliver- 
ing the  judgment  of  the  Court  of 
Appeal,  be  Bussche  v.  Alt,  8  Ch.  D. 
(C.A.)  286,  314.] 
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trespass  quare  clausum  fregit,  must  be  brought  within  six  years 
next  after  the  cause  of  such  actions.] 

4.  The  Keal  Property  Limitation  Act,  1833  (3  &  4  Will.  4.  c.  3  &  4  Will,  4.  c 

27 

27),  enacts  as  follows : — 

Sect.  24 :  "  No  person  claiming  any  land  or  rent  in  equity  shall  Lands  and  rents, 
bring  any  suit  to  recover  the  same,  but  within  the  period  during 
which,  by  virtue  of  the  provisions  hereinbefore  contained  (^),  he 
might  have  made  an  entry  or  distress,  or  brought  an  action  to 
recover  the  same  respectively  if  he  had  been  entitled  at  law  to 
such  estate,  interest  or  right  in  or  to  the  same  as  he  shall  claim 
therein  in  equity  "  (&). 

Sect.  25 :  "  When  any  land  or  rent  shall  be  vested  in  a  trustee  Express  tiusts. 
upon  any  express  trust,  the  right  of  the  cestui  que  trust,  or  any 
person  claiming  through  him,  to  bring  a  suit  against  the  trustee, 
or  any  person  claiming  through  him  (c),  to  recover  such  land 
or  rent,  shall  be  deemed  to  have  first  accrued,  according  to  the 
meaning  of  this  Act  at,  and  not  before,  the  time  at  which  such 
land  or  rent  shall  have  been  conveyed  to  a  purchaser  for  valuable 
consideration,  and  shall  then  be  deemed  to  have  accrued  only 
as  against  such  purchaser,  and  any  person  claiming  through 
him  "  {d). 

Sect.  26 :  ''  In  every  case  of  a  concealed  fraud  (e),  the  right  of  Fraud, 

(a)  See  Real  Property  Limitation  by  ihe  trustee,  or  previously  received 
Act,  1874  (37  &  38  Vict.  o.  57),  s.  9,  by  the  trustee,  and  converted  to  his 
which  from  the  commencement  of  the  use,  the  efl'ect  of  this  section  is  modi- 
Act  (1st  January,  1879),  varies  the  fied  by  s.  8  of  the  Trustee  Act,  1888, 
periods  within  which  actions  and  suits  see  post,  p.  1136.  The  section  "  is  but 
may  be  brought.  a  statutory  declaration  of  a  law  which 

(6)  See  Scott  v.  Scott,  18  Jur.  755  ;  had  always  been  recognised  and  ad- 

4  H.  L.  Cas.  1065.  ministered  in  Courts  of  Equity" ;  Soar 

(c)  As  to  the  meaning  of  these  v.  Ashwdl,  (1893)  2  Q.  B.  (C.A.)  390, 
words,  see  Burroughs  v.  M'Creight,  1  403,  per  Kay,  L.J.]. 

Jon.   &   Lat.    304  ;    [East   Stonehouse  [(c)  As  to  the  meaning  of  the  ex- 

Urban  Council  v.   Willoughby,  (1902)  pression  "  concealed  fraud,"  see  Willis 

2  K  B.  318,  335].  v.   Earl  Howe,  (1893)   2   Ch.   (C.A.) 

(d)  Sums  of  money  and  legacies  545,  552.  A  false  assertion  of  title  by 
charged  on  land  and  secured  by  an  a  person  taking  possession  of  land  is 
express  trust,  are  as  from  1st  January,  not  a  concealed  fraud  within  the 
1879,  made  only  recoverable  within  meaning  of  the  section,  per  Lindley, 
the  time  allowed  for  recovery,  had  L.J.  "  The  section  seems  to  point  to 
there  been  no  express  trust ;  Real  some  contrivance  by  which  the  real 
Property  Limitation  Act,  1874,  s.  10  ;  owner  has  not  merely  been  deprived, 
[and  as  to  actions  or  other  proceed-  but  defrauded,  in  the  sense  of  being 
ings  against  a  trustee  or  any  person  induced  to  believe  that  he  was  not 
claiming  through  him,  commenced  owner,  and  that  the  person  who 
after  the  1st  of  January,  1890,  and  entered  was  owner  and  entitled  to 
in  which  the  claim  is  not  founded  on  enter,"  ^er  Kay,  L.J.  The  "concealed 
fraud  or  fraudulent  breach  of  trust  fraud"  to  which  the  statute  refers 
to  which  the  trustee  was  party  or  must  be  the  fraud  of  the  person  who 
privy,  or  is  to  recover  trust  property  sets  up  the  statute,  or  of  some  one 
or  the  proceeds  thereof  still  retained  through     whom     he     claims  :      Re 

4    B 
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any  person  to  bring  a  suit  in  equity  for  the  recovery  of  any  land 
or  rent  of  which  he,  or  any  person  through  whom  he  claims,  may 
have  been  deprived  by  such  fraud,  shall  be  deemed  to  have  first 
accrued  at,  and  not  before,  the  time  at  which  such  fraud  shall, 
or  with  reasonable  diligence  might,  have  been  first  known  or 
discovered"  (a). 

Aoquiesoenoe.  ggct.  27:  "Nothing  in  the  Act  contained  shall  be  deemed  to 

interfere  with  any  rule  or  jurisdiction  of  Courts  of  Equity  in 
refusing  relief,  on  the  ground  of  acquiescence  or  otherwise,  to 
any  person  whose  right  to  bring  a  suit  may  not  be  barred  by 
virtue  of  the  Act." 

[Final  extinction      [gect.  34 :  "  At  the  determination  of  the  period  limited  by  this 

of  right]  '-  ... 

Act  to  any  person  for  making  an  entry  or  distress,  or  bringing 

any  writ  of  quare  impedit  or  other  action  or  suit,  the  right  and 

title   of  such  person   to   the  land,  rent,  or  advowson,  for  the 

recovery  whereof  such  entry,  distress,  action,  or  suit  respectively 

might  have  been  made  or  brought  within  such  period,  shall  be 

extinguished  "  (5).] 

Arrears  of  rent  Sect.  42  :  "  No  arrears  of  rent  or  of  interest  in  respect  of  any 

or  interest.  ^  -,       ■, 

sum  ot  money  charged  upon,  or  payable  out  of,  any  land  or  rent, 

shall  be  recovered  by  any  action  or  suit,  but  within  six  years 
next  after  the  same  shall  have  become  due,  or  after  an  acknow- 
ledgment of  the  same  in  writing  shall  have  been  given  to  the 
person  entitled  thereto  or  his  agent,  signed  by  the  person  by  whom 
the  same  is  payable  or  his  agent." 

Af'CaHum,  (1901)  1  Ch.  (C.A.)  143,per  and    expression    of    previously  well 

Lord  Alverstone,  C.J.,  and  Vaughan  settled  principles    in    equity  wMcli 

Williams,  L.J.    Bigby,  L.J.,  however,  were  and  are  applicable  to  all  kinds 

expressed   the  opinion  that  sect.  26  of  property,  and  not  to  real  property 

applies  to  every  case  of  a  "concealed  only  ;  Thorne  v.  Heard,  (1894)  1  Ch. 

fraud  "  which  deprives  the  true  owner  (C. A.)  599,  605,  per  Lindley,  L.J. ;  but 

of  the  possession  of  land,  except  as  it  does  not,  as  was  said  by  Field,  J.,  in 

regardsa6oK(^_^depurchaser  for  value,  GMs  v.  Guild,  S  Q.  B.  D.  296,  305; 

without  notice   of  the  fraud  at  the  S.  C,  9  Q.  B.  D.  (C.A.)  59,  express  the 

time  of  his  purchase.     As  regards  re-  whole  doctrine  of  equity  applicable 

strictive  covenants,  a  title  acquired  by  to  cioncealpd  fraud.     The  qualification 

adverse  possession  of  the  land  subject  as  to  reasonable  diligence,  though  ap- 

thereto,  does  not  destroy  the  equitable  propriate  to  cases  of  ejectment,  may 

rights   against  the  land   of  persons  not  be  reasonable  as  to  other  cases  ; 

entitledtothebenefit  of  the  covenants:  Betjemann  v.  Betjemann,  (1S95)  2  Ch. 

Be  Nisbet  and  Potts'  Gontrad,  (1905)  1  (C.A.)  474,  478,  479,  per  Lindley,  L.J., 

Ch.  391.]  and  see  ante,  p.  1114]. 

(a)  See  Manhy  v.  Beiviche,  3  K.  &  J.  [(5)  As  to  the  effect  of  this  section 

342  ;  Petre  v.  Petre,  1  Drew.  371 ;  Vane  see  Be  Jolly,  (1900)  2  Ch.  (C.A.)  616  ; 

V.  Vane,  8  L.  R.  Ch.  App.  383  ;  [Law-  Carson's  Real  PropertyStatutes,  p.  179, 

ranee  v.  Lord  Norreys,  39  Ch.  D.  (C.A.)  citing  Boiling  v.  Hobday,  31  W.  R.  9  ; 

213,  224  ;    15  App.  Cas.  210.      This  Be  Hazeldine's   Trusts,  (1908)   1    Ch, 

enactment  is  a  legislative  recognition  (C.A.)  34.] 
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5.  And  the  Heal  Property  Limitation  Act,  1874  (37  &  38  Vict.  37  &  38  Viet. 
c.  57),  enacts,  that  from  and  after  1st  January  1879  : — 

Sect.  1,  No  action  or  suit  shall  be  brought  to  recover  any  land 
or  rent  but  within  twelve  years  from  the  time  when  the  right 
first  accrued. 

Sect.  2.  The  right,  as  to  reversions,  remainders,  and  future 
estates  shall  be  deemed  to  first  accrue  when  they  fall  into 
possession  (a).  But  if  the  person  entitled  to  the  particular 
estate  on  which  the  future  estate  was  expectant  shall  not  have 
been  in  possession  when  his  interest  determined,  the  action  or 
suit  must  be  brought  within  twelve  years  from  the  time  the 
first  right  accrued  to  the  owner  of  the  particular  estate,  or 
within  six  years  from  the  time  when  the  estate  of  the  person 
becoming  entitled  in  possession  became  vested  in  possession, 
whichever  of  those  two  periods  shall  be  the  longer. 

Sect.  3.  In  cases  of  disability,  six  years  from  the  cesser  of  the 
disability  or  from  the  death  of  the  person  under  disability  shall 
be  allowed,  notwithstanding  the  expiration  of  the  twelve  years  (h). 

Sect.  4.  No  extension  of  time  shall  be  allowed  for  absence 
beyond  seas  of  the  person  having  the  right  to  make  the  entry,  or 
bring  the  action,  or  of  any  person  through  whom  he  claims. 

Sect.  5.  No  action  or  suit  to  recover  any  land  shall  be  brought 
but  within  thirty  years  from  the  time  when  the  right  first 
accrued,  notwithstanding  the  existence  of  any  disability  or 
succession  of  disabilities  (c). 

[Sect.  8 :  "  No  action  or  suit  or  other  proceeding  shall  be 
brought  to  recover  any  sum  of  money  secured  by  any  mortgage, 
judgment  (d)  or  lien,  or  otherwise  charged  upon,  or  payable  out 
of  («)  any  land  or  rent,  at  law  or  in  equity,  or  any  legacy,  but  within 
twelve  years  after  a  present  right  to  receive  the  same  (/)  shall 

[(a)  Thus  in  the  case  of  an  equitable  [(c)  See  Hounsellv.  Dunning,  (1902) 

mortgage  or  charge  of  a  contingent  1  Oh.  512.] 

reversionary  interest,  time  does  not  [(d)  This  expression  extends  to  all 

begin  to  run  until  the  interest  falls  judgments  on  covenant, and  is  not  con- 

into  possession:  Hugillv.  Wilkinson,  fined  to  judgments  which  operate  as  a 

38  Ch.   D.  480;   see  the  grounds  of  chargeonland: /ai/v.  J'o/imioree,(1893) 

this  decision  explained  in  Re  Owen,  lQ.B.25;Ib.(C.A.)189;andseefi"e66ie- 

(1894)  3  Ch.  220,  225  ;   and  see  Be  thwaite  v.  Peever,  (1892)  1  Q.  B.  124.] 

Hancock,  57  L.  J.  Ch.  793  ;  36  W.  R.  [(e)  Even  though  the  subject  matter 

710  ;  59  L.  T.  N.S.  197.]  of    the    mortgage    is    reversionary  ; 

[(6)  Where  time  has  begun  to  run  Kirkland  v.  Peatfield,  (1903)  1  K.  B. 

against  an  owner  who  is  under  no  756.] 

disability,  it  is  not  interrupted   by  [(/)  As  to  the  meaning  of  these 

the  infancy  of  his  successor  in  interest,  words,  see  Re  Owen,  (1894)  3  Ch.  220, 

whether  legally  or  equitably  entitled  :  225  ;  Hornsey  Local  Board  v.  Monarch 

Garner  v.  Wingrove,  (1905)  2  Ch.  233,  Investment  Building  Society,  24  Q.  B. 

ante,  p.  1113.]  B.  (C.A.)  1.     The  twelve  years  in  the 


1124  3  &  4  W.  IV.  c.  27,  AND  37  &  38  V.  c.  57        [ch.  xxxi.  s.  1 

have  accrued  to  some  person  capable  of  giving  a  discharge  for  or 
release  of  the  same,  unless  in  the  meantime  "  (a)  there  has  been  a 
payment  or  acknowledgment,  in  which  case  the  time  runs  from 
the  last  payment  or  acknowledgment  (h).] 
Reanltofthe  6.  It  results  from  these  Acts  that  since  1st  January,  1879, 

twelve  years'  possession  is  made  a  statutory  bar  to  suits  in  equity 
in  respect  of  equitable  interests,  as  in  the  case  of  actions  at  law 
upon  legal  rights  (c),  but  in  case  of  disability  a  term  of  six  years 
is  allowed  next  after  the  cesser  of  the  disability,  subject  to  the 
proviso  that  no  suit  is  to  be  brought  after  the  lapse  of  thirty 
years  from  the  accruer  of  the  right,  whatever  disabilities  may 
have  existed. 

In  case  of  express      7.  In  cases  falling  within  the  25th  section  of  the  Eeal  Property 

trust  time  runs         .     ,  x       ./ 

from  conveyance   Limitation   Act,  1833  {d),  the  effect  of  that  section  is  that  as 

for  value  only,      between  the  trustee  and  any  person  claiming  through  him,  and  the 

cestui  que  trust  and  any  person  claiming  through  him,  time  does  not 

run  until  there  has  been  a  conveyance  to  a  purchaser  for  valuable 

consideration.     The  trust  estate  may,  therefore,  be  followed  by  the 

cestui  que   trust,   notwithstanding  acquiescence  by  him  («),  not 

only  as  against  the  trustee,  but  as  against  all  volunteers  claiming 

under  him   (/);    but  so   soon  as   the   estate  is   conveyed  to   a 

purchaser  for  valuable  consideration  (as  if  it  be  made  the  subject 

of  a  marriage  settlement),  the  time  will  begin  to  run  {g) ;  and  a 

case  of  a  legacy  runs  from  the  death  an  acknowledgment  of  liability  and 

of  the  testator,  not  from  the  expiration  promise  to  pay  the  balance  can  be 

of  one  year  after  the  death  :   Waddell  inferred  ;  Taylor  v.  Ilollard,  (1902)  1 

V,  Harshaw,  (1905)  1  I.  E.  416.]  K.  B.  676.] 

[(a)  A  payment  made   more  than  [(c)  The  existence  of  a  trust  term, 

twelve  years  after  the  cause  of  action  the  trusts  of   which  never  actively 

first  accrued,   but  less  than  twelve  arise,  and  under  which  possession  is 

years  before  action  brought,  is  a  pay-  never  taken,  cannot  be  set  up  by  the 

ment  "in  the  meantime"  within  the  person  entitled  subject  to  the  term 

section  :  Re  Viscount  Glifden,  (1900)  as  an  answer  to  a  defence  founded 

1  Ch.   774  ;    but  see  Carson's  R.  P.  upon  the  statute  ;  Twaddle  v.  Murphy, 

Statutes,  p.  200.]  8  L.  R.  Ir.  123.] 

[(6)    As    to    payment    by   specific  (rf)  See  ante  p.  1121,  note  (d). 

devisee  for  life  of  part  of  a  testator's  (e)  Broimie  v.  Radford,  W.  N.  1874, 

real  estate  keeping  a  creditor's  right  p.  124. 

of  action  alive   against  the  entirety,  (/)  Sturgis  v.  Morse,  24  Beav.  541  ; 

see  Roddam  v.  Morley,  1  De  G.  &  J.  3  De  G.  &  J.  1  ;  Heenan  v.  Berry,  2 

1  ;  Re  Lacey,  (1907)  1  Ch.  (C.A.)  330  ;  Jon.  &  Lat.  303  ;  Salter  v.  Gavanagh, 

Re  Chant,  (1905)  2  Ch.  225  ;  and  as  to  1  Dru.  &  Walsh,  668  ;  Blair  v.  Nugent, 

the  efl'ect  of  payment  of  interest  by  3  Jon.  &  Lat.  658  ;  9  Ir.  Eq.  Rep.  400 ; 

a  tenant  for  life  of  mortgaged  pro-  Ravenscroft  v .  Frisby,  2  Coll.  IQ ;  Massy 

perty  in  keeping  the  mortgage  debt  v.  O'Dell,  10  Ir.  Ch.  Rep.  22  ;  O'Reilly 

alive  against  the  personal  estate  of  v.   Walsh,  6  Ir.  R.  Eq.  555  ;  and  see 

the  deceased  mortgagor,  see  Dihh  v.  Dixon  v.  Oayfere,  17  Beav.  421  ;  Mut^ 

Waller,  (1893)  2  Ch.  429  ;  Leahy  v.  low  v.  Bigg,  18  L.  R.  Eq.  246. 

De  Moleyns,  (1896)  1  I.  R.  206.     The  {g)  Petre  v.  Petre,  1  Drew,  371, 
payment   must   be   one   from  which 
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lease  for  value  is  pro  tanto  a  conveyance  within  the  meaning  of 
the  Act  (a).  S'o  possession,  however,  by  a  purchaser  for  valuable 
consideration  short  of  the  statutory  period  will  be  a  bar  (b). 

8.  The  question  whether  a  lapse  of  the  statutory  period  from  And  not  even 
the  time  of  a  conveyance  for  value  by  a  trustee  will  bar  cestuis  persons  under 
que  trust  who,  by  reason  of  disability,  or  their  rights  being  disability,  &c. 
reversionary,   would   otherwise   be    entitled    to    sue    after    such 

period,  is  not  free  from  difficulty.  The  25th  section  of  the  Eeal 
Property  Limitation  Act,  ]  833,  enacts  affirmatively  that  the  right 
is  to  be  deemed  to  have  accrued  at  the  time  of  conveyance,  and  this, 
in  strict  construction,  would  seem  to  work  an  independent  bar. 
But  this  section  is  merely  a  proviso  on  the  24th  section,  which  is  in 
effect  an  enactment  restraining  the  right  to  sue  in  equity  within  the 
limits  allowed  for  suits  at  law;  and  the  25th  section  would 
appear  to  be  not  a  further  restraiyit  of  the  right  to  sue,  but  an 
enlargement,  by  way  of  modification  of  the  restriction  previously 
introduced  by  the  24th  section.  The  decisions  and  dicta  accord 
with  this  view,  and  point  to  the  conclusion  that  a  cestui  que 
trust,  who  is  a  remainderman,  or  under  disability,  is  entitled  to 
the  full  statutory  period  from  the  accruer  of  the  right  in  posses- 
sion, or  from  the  cesser  of  the  disability,  as  the  case  may  be, 
notwithstanding  the  trustee  may  have  conveyed  away  the  estate 
for  value,  and  the  twenty  or  twelve  years,  as  the  case  may  be, 
may  have  elapsed  from  the  date  of  conveyance,  but  in  no  case 
must  the  period  allowed  now  exceed  thirty  years  from  the 
accruer  of  the  right  in  possession  (c). 

9.  The  25th  section  applies  only  to  express  tr^ists ;  it  is  there- Express  trusts. 
fore  necessary  to  ascertain  with  precision  what  is  meant  by  this 

phrase.  Trusts,  as  regards  the  provisions  of  the  statute,  may  be 
considered  as  divided  into  express  trusts  and  constructive  trusts; 
the  former  arising  upon  the  language  of  some  written  instru- 
ment {d),  and  the  latter  such  as  are  elicited  by  the  principles  of 
a  Court  of  Equity  from  the  acts  of  parties. 

10.  It  is  not  necessary  to  use  the  word  trust  in  order  to  create  ^ord  "trust" 

not  necessary  to 

(ft)  Attorney-General   v.     Davey,     4  JF.  &  J.  58  ;  Shaw  v.  Keighron,  3  Ir.  R.  constitute  an 

De  G.  &  J.  136  ;  Attorney -General  v.  Eq.  574  ;  and  see  Butler  v.  Garter,  5  express  trust. 

Payne,  27  Beav.  168.  L.  R.  Eq.  276  ;  Quintan  v.  Frith,  2  Ir. 

(6)   Attorney  -  General   v.   Flint,     4  R.  Eq.  396. 

Hare,  147.    But  see  Garey  v.  Guthbert,  [(d)  But  whether  an  express  trust 

7  Ir.  R.  Eq.  542  ;  9  Ir.  R.  Eq.  330.  within  the  statute  is  neoessarilj'  coii- 

(c)   Thompson   v.   Simpson,   1    Dru.  fined  to  one  in  writing,  qucere.  Re  Sands 

&   War.   489;     Attorney  -  General    v.  to  Thompson,  22  Ch.  D.  614,  617,  per 

Magdalen  Gollege,  18  Beav.  239,  250  ;  Fry,  J.,  observing  on  Petre  v.  Petre, 

6  H.  L.  Cas.  189,  see  p.  215 ;  Life  Asso-  1  Drew.  371.] 

ciation  of  Scotland  v.  Siddal,  3  De  Q. 


Constructive 
trusts  not  saved. 
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an  express  trust  within  the  meaning  of  the  statute  (a),  but  any 
language  that  would  in  equity  raise  or  imply  a  trust  will  be 
deemed  an  express  trust.  If,  therefore,  land  be  devised  to  a 
person  upon  trust  to  receive  the  rents  and  thereout  to  pay 
certain  annuities,  the  surplus  rents  result  to  the  heir-at-law 
upon  the  face  of  the  instrument,  and  this  being  an  express 
trust,  the  heir-at-law,  in  a  case  falling  within  the  section,  will 
not  be  barred  by  any  length  of  possession  by  the  trustee  (b). 
[But  an  executor,  in  the  absence  of  special  circumstances,  is  not 
an  express  trustee  for  the  next  of  kin  (c).] 

11.  But  trusts  arising  by  the  construction  of  a  Court  of  Equity 
from  the  acts  of  parties,  or  to  be  made  out  by  circumstances, 
or  to  be  proved  by  evidence,  will  not  be  saved  by  the  clause 
relating  to  express  trusts,  as  if  the  devisee  for  life  of  a  leasehold 
estate  renew  in  his  own  name,  the  statute  will  begin  to  run  from 
the  time  of  the  renewal  {d).  So,  if  the  trust  fund  be  lent  to  A., 
and  thereupon  B.,  as  surety,  with  notice  of  the  trust,  gives  a 
mortgage  of  his  estate  to  secure  the  fund,  here  B.  is  not  an 
express  trustee ;  and  if  no  interest  be  paid  for  the  statutable 
period,  the  cestui  que  trust  is  barred  (e).  [So  where  the  first 
mortgagee  of  a  ship  sold  the  ship  under  the  power  conferred  by 
the  Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c.  104),  it  was 
held  that  he  was  not  an  express  trustee  of  the  surplus  proceeds  of 
sale  for  the  subsequent  mortgagee  (/).  And  where  real  estate 
was  conveyed  to  trustees  upon  charitable  trusts  by  a  deed  which 
was  void  for  non-compliance  with  the  Charitable  Uses  Act,  1735 
(9  Geo.  2.  c.  36),  sect.  3,  the  trustees  were  held  not  to  be  express 
trustees  for  persons  claiming  under  the  grantor  {g).'\     But  if  there 

(a)  Oominissio?iers  of  Gharitahle  Dona-  p.  1127),  and  tliat  if  there  had  been 

tions  V.  WyhranU,  2  Jon.  &  Lat.  197.  no  subsequent  acknowledgment  of  the 

(6)  Salter   v.   Gavanagh,   1    Dru.    &  debt,  it  could  not  have  been  recovered. 

"Walsh,  668  ;  [Patrich  v.  Simpson,  24  This,  it  is  conceived,  cannot  be  main- 

Q.  B.  D.  128  ;  Nugent  v.  Nugent,  15  tained.     However   it   was  a   dictum 

L.  B.  Ir.  321  ;]  and  see  Gommissioners  only,  as  the  bonds  were  directed  to  be 

of  Gharitable  Donations  v.    IJ^ybrants,  paid  on  the  groxind  of  acknowledg- 

2  Jon.  &  Lat.  196  ;  7  Ir.  Bq.  Rep.  580  ;  inent ;  see  Watson  v.  Saul,  1  Qiff.  197. 

Ahitlow  V.   Bigg,  18   L.  K.  Eq.    246,  [(c)  Be  Lacy,  (1899)  i  Ch.  U9  ;  and 

[reversed  on  other  grounds,  ]   Ch.  D.  see  Be  M^Gausland's  Trusts,  (1908)  1 

(C.A.)  .385  ;    Ghurcher   v.   Martin,  42  I.  R.  327.] 

Oh.  D.  312,  319].     In  Lord  St  John  v.  {d)   Petre   v.   Petre,   1   Drew.  371  ; 

Boughton,   9   Sim.   223,  where   there  Be  Scott,  8  Ir.  Ch.  Rep.  316 ;  In  the 

was  an  express  trust  to  sell  and  pay  matter  of  P.  Dane,  5  Ir.  R.  Eq.  498. 

debts,  the  late  V.  C.  E.  thought  that  (e)  Be  Scott,  8  Ir.  Ch.  Rep.  316. 

as  no  part  of  the  produce  of  the  sale  [(/)  Banner  v.  Berridge,  18  Ch.  D. 

had  been  set  apart  for  debts,  the  case  254 ;  and  see  Bochefoucauld  v.  Boustead, 

was  not  within  the  exception  of  the  (1897)  1  Ch.  (C.A.)  196,  209.] 

25th  section,  but  fell  under  the  40th  [(g)  Ghurcher  v.  Martin,  42  Ch.  D. 

section  (relating  to  charges,  vide  post,  312.] 
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be  an  express  trustee,  and  another  person  with  full  knowledge 
of  the  trust  and  in  collusion  with  the  trustee,  and  therefore  by- 
active  fraud,  appropriates  the  property  to  his  own  use,  he  stands 
in  the  place  of  the  trustee,  and  while  the  fraud  remains  concealed 
the  statute  does  not  run  (a).  If  a  person  act  as  the  trustee  of 
a  settlement  containing  express  trusts,  though  he  assume  the 
character  by  mistake,  he  will  be  deemed,  so  far  as  he  acts,  an 
express  trustee  (b).  [It  has,  however,  been  observed,  in  reference 
to  these  cases,  that  "the  authorities  do  not  seem  to  have  drawn 
with  any  precision  the  line  of  distinction  between  express  and 
constructive  trusts"  (c).] 

12.  Mere  charges  might  have  been  held  to  fall  under  the  Charges. 
description  of  express  trusts,  but  that  they  are  dealt  with  under 
a  separate  section,  viz.  the  40th  of  the  Eeal  Property  Limitation 
Act,  1833  (for  which,  as  from  1st  January,  1879  (d),  is  now  sub- 
stituted the  8th  section  of  the  Eeal  Property  Limitation  Act, 
1874),  a  circumstance  which  shows  that  they  were  meant  to 
be  distinguished  from  express  trusts.  If,  therefore,  a  testator, 
having  two  properties,  A.  and  B.,  charged  all  his  real  estate  with 
his  debts,  and  devised  estate  A.  to  trustees  upon  trust  to  pay 
his  debts,  the  statute  as  to  estate  B.  [was]  made  a  bar  under 
3  &  4  Will.  4.  c.  27,  after  twenty  years,  and  under  37  &  38 
Vict.  c.  57,  [is  a  bar]  after  twelve  years  (e),  but  as  to  estate  A. 

(a)  Bolfe  v.  Orsgory,  4  De  G.  J.  &  been    thought    appropriate  to   oases 

S.  576.  where  a  stranger  participates  in  the 

(5)  Life   Association  of  Scotland  v.  fraud  of  a  trustee ;  Barnes  v.  Addy,  9  L, 

Siddal,  3  De  Q,  F.  &  J.  58  ;  and  see  R.  Oh.  244(seeposi,  p.  1159).    Thirdly, 

Smith  V.  Smith,  10  Ir.  R.  Eq.  273  ;  1  a  similar   extension  of  the  doctrine 

L.  R.  Ir.  206.  has  been  acted  on  in  a  case  where  a 

[(c)  Soar  V.  Ashwell,  (1893)  2  Q.  B.  person  received  trust  property,  and 

(C.A.)  390,  401,  per  Kay,  L,  J.     In  that  dealt  with  it  in  a  manner  inconsistent 

case  Bowen,  L.J.,  at  p.  396,  after  mak-  with   trusts   of    which   he   was   cog> 

ing  an  observation  to  the  same  effect  as  nisant ;  Lee  v.  Sankey^  15  L.  R.   Eq. 

that  of  Kay,  L.J.,  cited  above,  con-  204  (and    see  M^Ardle  v.    Gaughan, 

tinned  :    "  First,   the    doctrine    that  (1903)   1    I.   R.    107).     Fourthly,  in 

time  is  no  bar  in  the  case  of  express  some  other  cases,  e.g.  in  Bridgman  v. 

trusts  has  been  extended    to    cases  Gill,  24  Beav.  302,  by  Lord  Romilly, 

where  a  person  who  ia  not  a  direct  and  in  Wilson  v.  Moore,  1  M.  &  K. 

trustee  nevertheless  assumes  to  act  as  337,  by  Lord  Brougham,  language  has 

a  trustee  under  the  trust ;  Life  AssO'-  been    employed    in    regard    to    the 

ciation  of  Scotland   v.   Siddal,   3   De  question   of    limitations   of   time   in 

Q.  F.  &  J.  58  (see  supra).     This  ex-  certain  instances  of  constructive  trust, 

tension  of  the   doctrine  is  based  on  which  can  scarcely  be  reconciled  with 

the  obvious  view   that  a  man  who  the  language  held  in  Bonney  v.  Bid- 

assumes  without  excuse  to  be  a  trustee  gard,  1  Oox,  145  ;  Beckfordv.  Wade,  17 

ought  not  to  be  in  a  better  position  Ves.  87  ;  Tovinshend  v.  Townshend,  1 

than  if  he   were  what  he  pretends.  Bro.  C.  0.  550,  and  in  other  cases."] 
Secondly,  the  rule  as  to  limitations  Ud)  See  ante,  p.  1123.] 

of  time  which  has  been  laid  down  in  [(e)  Be  Stephens,  43  Ch.  D.  39.] 

reference  to  express  trusts,  has  also 
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it  [did]  not,  [before  1st  January,  ]879],  begin  to  run  until  a 
conveyance  to  a  purchaser  for  valuable  consideration  (a) ;  [but 
by  the  10th  section  of  37  &  38  Vict.  c.  57,  the  time  for  recover- 
ing any  money  payable  out  of  land  is  made  the  same,  whether 
it  is  secured  by  an  express  trust  or  not].  So,  if  an  estate  be 
devised  to  A.,  charged  with  lOOOZ.  in  favour  of  B.,  or  "  A.  paying 
1000^.  to  B.,"  [or  "  on  the  condition  of  A.  well  and  truly  paying 
1000/.  to  B."  (&),]  although  a  suit  may  be  sustained  in  equity  to 
have  the  sum  raised  on  the  footing  of  the  trust,  yet  it  is  not 
an  express  trust  within  the  meaning  of  the  statute,  and  [an  action 
by  B.  in  such  a  case  would  have  been  barred  at  the  end  of  twenty 
years,  and  will  now,  under  37  &  38  Vict.  c.  57,  be  barred  at  the 
end  of  twelve  years,  independently  of  sect.  10  of  that  Act  (c)]- 
And  if  a  testator  charge  his  debts  and  direct  his  executors  to 
raise  them  by  mortgage  or  otherwise,  the  direction  adds  nothing 
to  the  charge  (which  per  se  authorised  the  raising  of  the  debts 
by  mortgage  or  otherwise),  and  no  express  trust,  but  only  a  charge, 
is  created  (d). 
Charge  coupled  13.  But  a  charge  in  form  may  be  an  express  trust  in  fact. 
Thus  where  an  estate  in  Ireland  was  devised  to  trustees  and 
their  heirs,  upon  trust  to  convey  to  J.  W.  for  life,  charged  with 
annuities  to  certain  corporations  for  charitable  purposes,  although 
the  corporations  were  interposed  as  trustees,  yet,  as  the  devisees 
were  bound  to  execute  a  settlement,  so  as  to  secure  the  annuities 
and  retain  the  legal  estate  in  the  meantime,  they  were,  until  the 
settlement  had  been  executed,  trustees  for  the  chanties  {e).  So, 
though  a  simple  charge  of  the  testator's  debts  fell  within  the 
40th  section  of  the  Eeal  Property  Limitation  Act,  1833,  and  the 
creditor  was  barred  after  twenty  years  (/),  yet,  if  the  will  was  so 
worded  as  to  impose  on  the  devisees  subject  to  the  charge  the 
personal  obligation  of  exerting  themselves  actively  in  paying  the 

(a)   Jacquet    v.    Jacquet,   27   Beav.  sum  of  money  is  charged  on  land,  and 

332  ;  Proud  v.  Prmid,  32  Beav.  235.  to  be  paid  at  a  fixed  time,  the  money 

[(b)   Cunningham  v.   Foot^  3   App.  in  equity  is  treated  as  bearing  interest 

Cas.  974.]  (unless  the   contrary  appears)   from 

(c)  Knox  V.  Kelly,  6  Ir.  Eq.  Rep.  the  date  fixed  for  payment :  Re  Drax, 

279  ;   Toft  v.  Stephenson,  7  Hare,   1  ;  (1903)  1  Ch.  (C.A.)  781.] 

Hodge  v.   Churchward,    16   Sim.    71  ;  (e)    Commissioners      of      Gliaritable 

Francis  v.  Crover,  5  Hare,  39  ;  Hughes  Donations  v.  Wybrants,  2  Jon.  &  Lat. 

V.  Kelly,  A  Dra.  &  War.  482  ;  [Cim-  182 ;  7  Ir.  Eq.  Kep.  580. 

ningham  V.  Foot,  3  App.  Cas.  974;]  (f)  DundasY.  Blake,  12  Ir.'Eq.'Re-p. 

and  see  Harrison  v.  JDuignan,  2  Dru.  138,  and  cases  there  cited.     The  40th 

&  War.  295.  section,  as  from  1st  January,  1879,  has 

{d)  Dickinson  v.  Teasdale,  31  Beav.  been  repealed  by  the  Keal  Property 

511  ;    1   De  G.   J.   &   Sm.    52.     [In  Limitation  Act,  1874,  s.  9.     See  the 

applying  the  statute  it  is  to  be  borne  8th  section  of  the  latter  Act. 
in  mind  that  in  general  where  a  fixed 
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debts,  it  became  an  express  trust,  and  fell  within  the  exception  of 
the  25th  section  (a). 

14.  A  charge  upon  an  estate  may  under  the  same  instrument  Charge  and 

be  a  mere  charge  as  between  some  parties,  while  it  is  an  express  °^P™^'  ^^uer. 

trust  within  the  25th  section  as  between  other  parties.     If,  for 

instance,  an  estate  be  devised  to  A.  and  his  heirs,  subject  to  a 

charge  of  5001.  to  B.  and  C.  upon  certain  trusts,  this,  as  between 

A.  and  the  two  trustees,  is  a  mere  charge,  and  would  be  barred 

after  twenty  or  twelve  years,  as  the  case  may  be,  but,  as  between 

the   two   trustees   and   their  cestuis   que  trust,  the  charge  when 

raised  will  be  an  express  trust,  and  the  time  of  the  bar  as  between 

them  will  be  extended  accordingly  (6). 

15.  If  a  term  of  years  be  limited  to  the  trustees  for  the  purpose  Case  of  charge 
of  securing  the  charge,  the  rights  of  the  cestuis  que  trust  will  not  of  "ears^''  *  *^'°' 
be  barred  so  long  as  the  term  vested  in  their  trustees  remains 

unbarred  (c). 

16.  A  mortgage  hy  vjay  of  trust  for  sale  is  [for   the   purpose  Mortgage  by  way 
now  under  consideration]  nothing  more  than  a  mortgage  with  a  °  *'™'*' 
power  of  sale,  and  does  not  come  under  the  description  of  an 

express  trust  within  the  meaning  of  the  25th  section  {d).  [A 
mortgagee,  after  his  mortgage  debt  has  been  fully  paid,  is  not  an 
express  trustee  of  the  mortgaged  property  in  the  interval  before 
reconveyance  (e).J 

17.  To  make  the  Act  operate  as  a  bar  to  a  charge  there  must  Charge  muet  be 
be  a  hand  to  receive,  and  capable  of  signing  a  receipt ;  as  if  400^.  raL^able''' 

be  charged  by  deed  on  an  estate,  and  by  the  same  deed  it  is 
assigned  to  trustees  upon  trust  for  A.  and  B.  for  their  lives,  and 
after  the  death  of  the  survivor  for  their  children,  but  no  power 
of  signing  receipts  is  given  to  the  trustees,  and,  on  the  contrary, 
the  Court  collects  the  intention  that  the  trustees  are  not  to  raise 
the  money  till  after  the  death  of  the  surviving  tenant  for  life,  the 
statute  does  not  begin  to  run  until  the  latter  period  (/). 

(a)  Hunt  V.  Bateman,  10  Ir.  Eq.  Kep.  284 ;  Rochefoucauld  v.  Boustead,  (1897) 

360,  and  oases  there  cited  ;  J-Vatson  v.  1  Ch.  (C.  A.)  196]. 
Saul,  1  Gitf.  188 ;  and  see  Burrowes  v.  [(e)  Sands  to  Thompson,  22  Ch.  D. 

Gore,  6  H.  L.  Cas.  907.  614  ;  and  see  a7ite,  p.  212.] 

[(6)  And  see  lie  England,  (1895)  2  (/)  M'Garthy  v.  JDaunt,  11  Ir.  Eq. 

Ch.  100 ;  lb.  (C.A.)  820,  and  ante,  p.  Eep.  29.     Assuming  that  the  trustees 

1111.]  could  not  sign  a  receipt,  the  decision 

(c)  Young  v.  Lord  Waterpark,  13  was  right ;  but  it  was  a  bold  step  to 
Sim.  202  ;  on  appeal,  15  L.  J.  N.S.  Ch.  say  that  the  trustees  had  not  such  a 
63  ;  Gox  V.  Dolman,  2  De  G.  M.  &  G.  power.  And  see  Attorney- General  v. 
592  ;  and  see  IVard  v.  Arch,  12  Sim.  Persse,  2  Dru.  &  War.  67  ;  Garroll  v. 
472  ;  [Williams  v.  Williams,  (1900)  Hargrave,  5  Ir.  R.  Eq.  123  ;  [Barcroft 
1  Ch.  152].  V.  Murphy,  (1896)  1  I.  R.  590  ;]  and 

(d)  Locking  v.  Parker,  8  L.  E.  Ch.      see  post,  p.  1135. 
App.  30  ;  [Be  Alison,  11  Ch.  D.  (C.A.) 
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Persona  claiming 
through  the 
trustee. 


Possession  by 
one  of  the 
cestuis  que  trust. 


18.  It  will  be  observed  that,  by  the  25th  section  of  the  Eeal 
Property  Limitation  Act,  1833,  the  cestui  que  trust,  and  any  person 
claiming  through  him,  may  enforce  the  trust  against  the  trustee  and 
any  person  claiming  through  him  (a),  but  both  trustee  and  cestui  que 
trust  may  be  ousted  by  the  intrusion  of  a  third  title,  and  if  so, 
the  statute  ■will  begin  to  run  from  the  dispossession  of  the  trustee 
and  cestui  que  trust.  Thus,  in  1810,  a  legal  estate  was  vested 
in  trustees  upon  trust  for  five  tenants  in  common,  but  from  1819 
to  the  filing  of  the  bill  in  1842,  four  of  the  tenants  in  common 
received  their  rents  to  the  exclusion  of  their  co-tenant  and  of  the 
trustees,  who  never  executed  their  duty ;  and  it  was  held  that 
there  had  been  an  ouster  of  both  trustees  and  cestui  que  trust,  and 
that  the  right  of  such  cestui  que  trust  was  barred  by  the  statute  (5). 

19.  A  cestui  que  trust  in  actual  possession  is  tenant  at  will 
to  his  trustee  (c),  and  the  7th  section  of  the  Act  3  &  4  Will.  4.  c. 
27,  enacts  that  "  when  any  person  shall  be  in  possession  as  tenant 
at  will,  the  right  of  the  person  entitled  subject  thereto  to  make 
an  entry  shall  be  deemed  to  have  first  accrued  at  the  determina- 
tion of  such  tenancy,  or  at  the  expiration  of  one  year  next  after 
the  commenceriient  of  such  tenancy,  at  which  time  such  tenancy 
shall  be  deemed  to  have  determined :  provided  that  no 
cestui  que  trust  shall  be  deemed  to  be  a  tenant  at  will 
within  the  meaning  of  the  clause  to  his  trustee."  The  exception 
was  introduced  in  relief  of  the  trustee,  that  he  might  not  be 
obliged  to  take  active  steps  lest  the  tenancy  at  will  should  be 
deemed  to  have  expired,  and  so  the  statute  should  begin  to  run. 
In  other  words,  the  tenancy  should  not  be  determined  at  the  end 
of  one  year  (d).  The  statute,  therefore,  does  not  run  against  the 
trustee  so  long  as  the  cestui  que  trust  is  in  actual  possession.  [A 
mortgagor,  where  the  mortgage  debt  has  been  fully  paid,  but  no 
reconveyance  has  been  made;  is  a  tenant  at  will  of  the  mortgagee, 
but  is  not  a  cestui  que  trust  of  the  mortgagee  within  the  meaning 
of  the  proviso,  and  time  therefore  runs  against  the  mortgagee, 
and  after  more  than  thirteen  years  his  legal  estate  will  be  ex- 
tinguished («).  The  proviso,  however,  extends  to  an  implied,  as 
well  as  to  an  express  trust  (/),  and  to  a  case  where  the  cestui  que 

(d)  See  the  observations  of  Wilde, 
C.  J.,  in  Garrard  v.  Tuck,  13  Jur. 
873. 


(a)  See  cases,  ante,  p.  1124,  note  (/). 

(5)  Burroughs  v.  M'Greight,  1  Jon. 
&  Lat.  290 ;  7  Ir.  Eq.  Rep.  49  ;  [Boiling 
V.  Hobday,  31  W.  E.  9  ;  ]  and  see  Gom- 
missioners  of  Donations  v.  JFybrants, 
2  Jon.  &  Lat.  198  ;  Re  Bermingham, 
4  Ir.  R.  Eq.  187  ;  Knight  v.  Bowyer, 
2  De  G.  &  J.  440. 

(c)  See  ante,  Chap.  XXVII.  s.  1. 


[(e)  Sands  to  Thompson,  22  Ch.  D. 
614 ;  and  see  Warren  v.  Murray, 
(1894)  2  Q.  B.  (C.A.)  648,  656,  657.] 

[(/)  Warren  v.  Murray,  sup. ;  Drum- 
mond  V.  Sant,  6  L.  R.  Q.  B.  763.] 
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trust  has,  by  reason  of  his  possession  of  the  trust  property, 
acquired  possession  of  other  property  not  comprised  in  the 
trust  (a).] 

And  it  has  been  laid  down,  that  if  the  cestui  que  trust  be  let 
into  possession  as  tenant  at  will  to  the  trustee,  the  tenancy  is 
not  determined  by  the  cestui  que  trust  sub-letting  to  an  under- 
tenant, unless  the  trustee  had  notice  of  such  under-letting,  for, 
though  the  general  rule  is  that  a  tenancy  at  will  is  not  assignable, 
yet  the  rule  is  subject  to  the  qualification  that  a  tenant  at  will 
cannot  determine  his  tenancy  by  transferring  his  interest  to  a 
third  party  without  notice  to  his  landlord  (6). 

But  if  the  cestioi  que  trust  be  not  the  actual  occupier,  but  only 
in  receipt  of  the  rents  and  profits,  he  is  not  tenant  at  will  to  the 
trustee,  but  the  possession  remains  with  the  trustee,  and  the 
cestui  que  trust  is  the  trustee's  bailiff  or  agent  for  the  manage- 
ment of  the  estate,  and  therefore  if  the  cestui  que  trust  allow 
any  tenant  of  the  trust  estate  to  hold  for  twelve  years,  without 
paying  rent  or  other  acknowledgment  of  title,  the  statute  runs 
against  the  trustee  through  the  default  of  his  bailiff  or  agent  (c). 
The  trustee,  therefore,  who  puts  a  cestui  que  trust  in  receipt  of 
the  I'ents  and  profits  has  still  a  duty  to  perform,  and  may  be 
held  responsible  for  a  loss  accruing  through  neglect  in  not  looking 
after  his  bailiff  or  agent. 

20.  If  actual  possession  be  held  by  the  trustee  of  an  express  Payment  by 
trust  who  has  the  legal  estate,  but   who  mistakes  his  cestui  ff^s  ^^t  b^ng^cKt"" 
trust  and  pays  the  rents  to  a  wrong  person,  the  possession  of  the  que  trust. 
trustee  is  the  possession  of  the  rightful  cestui  que  trust,  and  the 
wrongful   recipient  of   the   rents    does    not   acquire   a  title   by 
adverse  possession  under  the  statute  {d) ;   and  this  principle  is 
of  very   extensive  application,  for,  as   we  have   seen,  where   a 
cestui   que  trust  is    put  into  receipt  of  the  rents  and  profits,  the 
possession  is  still  that  of  the  trustee,  and  the  cestui  que  trust  is 
regarded  in  the  light  of  the  bailiff  or  agent  of  the  trustee.     But 
it  is  always  a  question  for   the   jury,  or    the  Court   sitting  as 
a  jury,  to  say  whether  the  cestui  que  trust  was   in  receipt   of 
the  rents  as  bailiff  or  agent  of  the  trustee,  or  was  in  receipt  of  the 
rents  as  claiming  the  beneficial  ownership  independently  of  the 

[(a)  East  Stonehouse  Urban  Council  ledgment  by  them ;  Doe  d.  Stanway  v. 

V.  Willoughhy,  (1902)  2  K.  B.  318.]  Rock,  4  Man.  &  G.  30. 

(6)  Melling   v.   Leak,   1  Jur.    N.S.  (c)  Melling  v.  Leak,  16  C.  B.  652  : 

760,  per  Cresswell,   J.     The  alienee  1  Jur.  N.S.  759. 
cannot  be  deemed  tenant  at  will  of  (d)    Lister    v.    Pickford,   34    Beav. 

the  trustees  without  some  acknow-  576. 
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Disseisin  by 
cestui  que  trust. 


Arrears  of  rent  or 
interest  under 
42nd  section. 


Subsisting 
term. 


Cox  V.  Dolman. 


trustee.     In  the  former  case,  the  Statute  of  Limitations  would  not 
run,  but  in  the  latter  case  it  would  (a). 

21.  If  a  cestui  que  trust  under  a  will  hold  adverse  possession  of 
an  estate  supposed  to  pass,  but  which  did  not  in  fact  pass  by 
the  will  to  a  trustee,  and  eventually  the  true  owner  is  barred, 
the  legal  estate  gained  by  the  disseisin  vests  in  the  trustee  of 
the  will,  under  colour  of  which  the  possession  was  taken,  and 
not  in  the  cestui  que  trust  (b).  [And  similarly  if  a  grantor,  who 
has  no  title,  grants  by  deed  to  A.  for  life,  with  remainders  over, 
and  A.  enters,  and  acquires  a  good  title  against  the  true  owner, 
A.  is  estopped  as  against  those  in  remainder  from  disputing 
the  validity  of  the  deed  (c).] 

22.  The  42nd  section  of  the  Real  Property  Limitation  Act,  1833, 
limiting  the  recovery  of  arrears  of  rent  or  interest  to  the  last  six 
years  only,  has  no  application  to  cases  of  express  trust  within  the 
25th  section,  but  the  cestui  que  trust  could,  prior  to  the  1st  of 
January,  1879  (d),  have  recovered  from  his  trustees  the  whole 
arrearages  from  the  commencement  of  the  title  (e). 

And  where  there  was  a  subsisting  term  not  barred,  upon 
which  the  trustee  might  obtain  possession,  the  whole  arrearages 
[could,  prior  to  the  1st  of  January,  1879,  have  been]  recovered  (/). 

Thus,  in  Gox  v.  Dolman  (g),  a  testator  devised  his  lands  to 


(a)  As  ill  Burroughs  v.  M'Greight, 
1  Jon.  &  Lat.  290,  where  the  statute 
was  effectually  pleaded  "not  by  persons 
who  had  placed  themselves  in  the 
shoes  of  the  trustees,  but  by  persons 
who,  in  spite  of  the  trustees,  had  re- 
ceived the  rents  for  upwards  of  twenty 
years  for  their  own  benefit,"  lb.  305  ; 
and  see  Ckolmondeley  v.  Clinton,  ante 
p.  933  ;  Parker  v.  Garter,  ante,  p. 
946. 

(6)  Board  v.  Board,  9  L.  R.  Q.  B. 
48  ;  Hawkshee  v.  Hawksbee,  11  Hare, 
230  ;  Anstee  v.  Nehns,  1  H.  &  N.  225  ; 
[Dalton  V.  Fitzgerald,  (1897)  1  Ch. 
440  ;  2  Ch.  (C.A.)  86,  91,  95,  distin- 
guishing Paine  v.  Jones,  18  L.  R.  Eq. 
■  320,  and  Re  Stringer's  Estate,  6  Ch.  D. 
1  ;  and  observing  upon  Kernaghan  v. 
M'Nally,  12  Ir.  Ch.  Rep.  89]. 

[(c)  Dalton  v.  Fitzgerald,  (1897)  1 
Ch.  440  ;  lb.,  2  Ch.  (C.A.)  86.] 

1(d)  When  the  Real  Property  Limita- 
tion Act,  1874,  came  into  operation.] 

(e)  Playfair  v.  Cooper,  17  Beav.  187  ; 
Cough  V.  Bidt,  16  Sim.  323  ;  Watson 
V.  Saul,  1  Giff.  200  ;  Sturgis  v.  Morse, 
3  De  G.  &  J.  1  ;  24  Beav.  541  ;  Gyles 


V.  Gyles,  9  Ir.  Ch.  Rep.  135.  And  see 
Wright  v.  Ghard,  4  Drew.  680.  [The 
section  has  no  application  to  the  case 
of  a  mortgagor  seeking  to  redeem, 
and  he  can  only  do  so  on  paying  all 
arrears  of  interest  from  the  date  of 
the  mortgage  ;  Be  Lloyd,  (1903)  1  Ch. 
(C.A.)  385,  402  ;  DingU  v.  Coppen, 
(1899)  1  Ch.  726  ;  unless  the  title  to 
the  mortgage  has  been  extinguished 
under  sect.  34  of  the  Real  Property 
Limitatioii  Act,  1833  {ante,  p.  1122), 
or  the  mortgagees  have  otherwise  pre- 
cluded themselves  from  asserting  any 
claim  ;  Re  Hazeldine's  Trusts,  (1908) 
1  Ch.  (C.A.)  34.] 

(/)  Gox  V.  Dolman,  2  De  G.  M.  &  G. 
592  ;  Snow  v.  Booth,  2  K.  &  J.  132  ; 
8  De  G.  M.  &  G.  69 ;  Lends  v.  Dun- 
combe  (No.  2),  29  Beav.  175  ;  Lawton 
V.  Ford,  2  L.  R.  Eq.  97  ;  Earl  of  Mans- 
field Y.  Ogle,  1  Jur.  N.S.  414;  Be 
JFyse,  4  Ir.  Ch.  Rep.  297  ;  Be  Berming- 
ham,  4  Ir.  Rep.  Bq.  187  ;  9  Ir.  R. 
Eq.  385 ;  Be  Murphy,  5  Ir.  Rep.  Eq. 
147. 

(g)  2  De  G.  M.  &  G.  592. 


CH.  XXXI.  s.  1.]        3  &  4  W.  IV.  c.  27,  and  37  &  38  V.  c.  57  1133 

the  use  of  trustees  for  ninety-nine  years  upon  trust  to  pay 
certain  annuities,  and  subject  thereto  to  the  use  of  S.  Cox  for 
life,  with  remainder  over ;  and  after  the  death  of  S.  Cox,  one  of 
the  annuitants  filed  a  bill  to  have  the  arrears  of  the  annuity 
raised  out  of  the  estate.  The  executors  of  S.  Cox  pleaded  the 
statute  as  a  bar  to  more  than  six  years'  arrears,  but  the  Court 
held  that  it  was  the  case  of  an  express  trust,  that  the  tenant  for 
life  had  taken  possession  subject  to  the  trust,  and  that  the  term 
was  a  subsisting  one,  upon  which  the  trustees  might  at  any 
time  have  recovered,  and  the  plaintiff  was  declared  entitled  to 
the  whole  arrears,  which  were  to  be  paid  out  of  the  assets  of  the 
tenant  for  life  up  to  the  day  of  his  death,  and  since  his  death 
by  the  remainderman.  The  direct  remedy  was,  no  doubt,  to 
have  the  whole  arrears  raised  by  sale  or  mortgage  of  the  term, 
but  as  the  remainderman  would  be  entitled  to  recover  the 
.  arrears  that  accrued  in  the  lifetime  of  the  tenant  for  life  from 
his  estate,  the  Court,  to  avoid  circuity,  decreed  payment  at  once 
out  of  the  tenant  for  life's  assets. 

[23.  An    acknowledgment    by    one    co -trustee    of    mortgaged  [Aoknowledg- 
property  given  to  the  mortgagee  without  the  consent  or  knowledge  ^^ste^V"^ 
of  his  co-trustee,  will  not  (whatever  may  be  the  law  as  between 
co-executors)  bind  his  co-trustee  so  as  to  prevent  the  operation 
of  the  statute  («). 

24.  By  the  Eeal  Property  Limitation  Act,  1874,  sect.  10,  after  the  [Arrears  of  rent 
31st  of  December,  1878,  "no  action,  suit,  or  other  proceeding  shall  37  ^g^^yio't"'^'"^ 
be  brought  to  recover  any  sum  of  money  or  legacy  charged  upon  "■  57,  s-  10.] 
or  payable  out  of  any  land  or  rent,  at  law  or  in  equity,  and 
secured  by  an  express  trust,  or  to  recover  any  arrears  of  rent  or 
of  interest  in  respect  of  any  sum  of  money  or  legacy  so  charged 
or  payable,  and  so  secured,  or  any  damages  in  respect  of  such 
arrears,  except  within  the  time  within  which  the  same  would  be 
recoverable,  if  there  were  not  any  such  trust "  (b).  Thus  where 
an  annuity,  which  was  charged  upon  land,  and  secured  by  an 
express  trust,  remained  unpaid  for  twenty-five  years,  and  no  claim 
of  any  sort  was  made  in  respect  of  the  annuity  during  that  period, 
it  was  held  that  no  arrears  of  the  annuity,  accrued  before  a  claim 
for  the  annuity  was  made,  could  be  recovered  from  the  property 
charged  ;  for  the  remedy  for  the  arrears  was  the  same  as  if  there 
had  been  no  express  trust,  in  which  case,  more  than  twelve  years 

[(a)  Astbury  v.  Antbury,  (1898)  2  Cli.      ante,  p.  298,  note  (c).] 
Ill  ;  and  see  Read  v.  Price,  (1909)  1  Ub)  See  post,  p.  1136.1 

K.  B.  577  ;  2  K.  B.  (O.A.)  724,  and 
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having  elapsed,  they  would  have  been  irrecoverable ;  but  it  was 
conceded  that  as  the  section  refers  only  to  arrears,  it  could  not 
affect  the  right  to  future  payments  of  the  annuity,  which  accord- 
ingly remained  recoverable  by  virtue  of  the  express  trust  (a).] 

Charities,  25.  It    was    at    first    doubted    whether    charities    were    not 

altogether  unaffected  by  the  Eeal  Property  Limitation  Act,  1833, 
inasmuch  as,  by  a  special  exception  in  their  favour,  Courts  of 
Equity  did  not  oppose  to  charitable,  as  they  did  to  ordinary 
equitable  claims,  a  bar  by  analogy  to  the  old  Statute  of  Limitations, 
and  the  Act  of  1833  contained  no  express  mention  of  charities  (h) ; 
but  it  was  afterwards  held  that  they  were  within  the  operation 
of  the  24«th  section,  though  they  might  be  protected  by  the  25th 
section  relating  to  express  trusts  (c) ;  and  the  law  was  ultimately 
so  settled  in  the  case  of  Attorney-General  v.  Magdalen  College  (d) 
on  appeal  to  the  House  of  Lords. 

I'^S^cy.  26.  A  legacy  cannot  be   recovered  under  the   Eeal   Property 

Limitation  Act,  1874,  after  twelve  years ;  [and  neither  the  fact 
that  the  executor  has  assented  to  the  legacy,  nor  that  the  legacy  is 
coupled  with  an  implied  trust,  will  prevent  the  operation  of  the 
statute  (e).  But  if  an  express  trust  of  a  legacy  is  declared,  and]  the 
executor  by  setting  the  legacy  apart  has  assumed  the  character  of 
a  trustee,  this  statute  does  not  run  (/),  [though  he  may  be  protected 
by  the  Trustee  Act,  1888,  sect.  8  (g)].  Where  the  legacy  was 
coupled  with  a  trust  for  the  separate  use  of  a  feme  covert,  the 
executor,  after  assent  to  the  trust,  was  held  to  be  converted  into  a 
trustee  (h) ;  [but  by  merely  signing  a  residuary  account,  and 
so  assenting  to  the  bequest  of  residue,  an  executor  does  not 
constitute  himself  a  trustee  of  the  fund  (i);  and  there  is  no 
authority  for  the  proposition  that  when  once  the  debts  and 
funeral  and  testamentary  expenses  are  paid,  the  residue  is  held 
upon  an  express  trust  (/)].  Where  a  legacy  was  given  to  A.  for 
life  with  remainder  to  his  children,  and  the  circumstances  were 
such  that  during  the  life  of  A.  there  was  no  hand  entitled  to 

1(a)  Hughes  v.  Coles,  27  Ch.  D.  231.]  (f)  Phillippo  v.  Munnings,  2  M.  & 

(6)  Incorporated  Society  v.  Richards,  Cr.  309  ;  O'Reilly  v.  Walsh,  6  Jr.  E.  Eq. 

1  Dru.  &  War.  287,  288.  555  ;  [and  see  Re  Smith,  42   Ch.  D. 

(c)  Gommissioners  of  Gharitahle  Do-  302  ;  Re  Swain,  (1891)  3  Ch.  233]. 

nations  v.    Wybrants,  2   Jon.   &  Lat.  [(g)  Re   Swain,   sup. ;    Re   Timmis, 

182  ;  7  Ir.  Eq.  Rep.  580.  (1902)     1    Ch.    176  ;    and   see    post, 

id)  18  Beav.  223  ;  6  H.  L.  Cas.  189  ;  p.  1141.] 

Attorney-General  v.   Davey,  19   Beav.  (h)  Hartford   v.   Power,  2  Ir.  Rep. 

521  ;    4  De  G.  &  J.   136  ;   Attorney-  Eq.  204. 

General  v.  Payne,  27  Beav.  168.  [(i)  Re  Rowe,  58  L.  J.  Ch.  703  ;  61 

[(e)  ReDavts,(lS9l)ZCh.(G.A.)  119;  L.  T.  N.S.  581.] 

and  see  Re  Barker,  (1892)  2  Ch.  491  ;  [(j)  Re  Mackay,  (1906)  1  Ch.  25.] 
Re  Lacy,  (1899)  2  Ch.  149.] 
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receive  it,  the  time  was  held  not  to  run  against  the  children 
during  the  life  of  A.  (a).  [Where  a  testator  gave  a  legacy,  not 
payable  out  of  his  personal  estate,  but  charged  exclusively  on  a 
contingent  reversion  in  land,  it  was  held  that,  the  remedy  under 
the  testamentary  charge  being  sale  and  not  foreclosure,  the  case 
did  not  fall  within  sect.  2  of  the  Eeal  Property  Limitation  Act, 
1874  (5),  but  within  sect.  8,  and  that  time  ran  from  the  date 
when  the  legacy  was  first  payable,  and  not  when  the  reversion 
fell  into  possession  (c).] 

27.  The  8th  section  of  the  Eeal  Property  Limitation  Act,  1874,  Residue  or  share 
is,  as  from  1st  January,  1879,  substituted  for  the  40th  section  of 

the  Eeal  Property  Limitation  Act,  1833,  and  it  is  presumed  that 
under  the  substituted,  as  under  the  original  section,  the  limited 
period  will,  by  a  liberal  construction  of  the  word  legacy,  be  held  to 
be  a  bar  to  suits  also  in  respect  of  a  residue  or  share  of  residue  (d). 

28.  The  40th  section  of  the  Eeal  Property  Limitation  Act,  1833,  Intestacy, 
did  not  extend  to  the  case  of  intestacy,  and  by  the  Law  of  Property  g_  33  g_  ]^3_  ' 
Amendment  Act,  1860,  sect.  13,  no  suit  or  other  proceeding  can 

be  brought  to  recover  personal  estate,  or  any  share  thereof,  from 
the  personal  representative  of  any  intestate  but  within  twenty 
years  next  after  a  present  right  to  receive  the  same  («)  shall 
have  accrued  to  some  person  capable  of  giving  a  discharge  for  or 
release  of  the  same,  unless  there  has  been  part  payment  or  some 
acknowledgment  in  writing  (/).  The  8th  section  of  the  Eeal 
Property  Limitation  Act,  1874,  appears  not  to  extend  to  the  case 
of  an  intestacy,  and  if  so,  a  legatee  will,  under  the  latter  section, 
be  barred  after  twelve  years,  while  his  next  of  kin  will  not  be 
barred  until  after  twenty  years  {g). 

29.  The  right  of  the  legatee  or  next  of  kin  may  be  barred  as  Assets 

subsequently 
r6C6ivcd 
(a)  Carroll  v.  Hargrave,  5  Ir.  R.  Eq.      fore  the  statute  will  not  run  as  against 

123  ;  see  ante,  p.  1129,  note  (/).  an   executor  who  could  not  sue  his 

[(5)  See  ante,  p.  1123.]  co-executors  at  law,  notwithstanding 

[(c)  Be  Owen,  (1894)  3  Ch.  220.]  that  he  might  have  secured  the  share 

(d)  Prior  v.  Hornihlow,  2  Y.  &  C.  by  a  suit  against  them  in  equity  :  Re 

201  ;  Christian  v.   Devereux,  12  Sim.  Pardoe,  (1906)  1  Ch.  265,  but  see  S.C, 

264: ;  [Sutton  V.  Sutton,  ■2-2Ch.'D.(O.A..)  (1906)   2   Ch.   (C.A.)  340,  where  an 

511,   517  ;]  and  see  Payne  v.  Evens,  appeal  was  allowed  on  the  facts.] 

18  L.  K.  Eq.  356  ;  Carey  v.  Cuthbert,  [(f)  In  Be  Lacy,  (1899)  2  Ch.  149, 

7  Ir.  R.  Eq.  542  ;  [Be  Swain,  (1891)  ante,  p.  1126,  the  statute  was  held  to 

3  Ch.  233,  and  post,  p.  1141  ;  Bailie  apply  as  between  an  executor  and  the 

V.  Irwin,  (1896)   2   I.   R.   614  ;    Be  next  of  kin  claiming  under  a  partial 

Fitzgerald,  (1897)  1  I.  R.  556].  intestacy,  the executornot  having con- 

[(e)  A  "present  right  to   receive"  stituted  himself  an  express  trustee.] 
within  the  section,  means  a  right  in  [(g)  See  Sutton  v.  Sutton,  22  Ch.  D. 

the  "  person  capable  of  giving  a  dis-  (C.A.)  511, 517 ;  Bailie  v.  Irwin,  (1896) 

charge,"  of  recovering  payment  of  the  2  I.  R.  614.] 
sh^re  into  his  own  hands,  and  there- 
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to  assets  received  more  than  the  prescribed  period  before  the  com- 
mencement of  the  suit,  but  not  barred  as  to  assets  received 
since  (a). 

36  &  37  Viot.  30.  By  the  Supreme  Court  of  Judicature  Act,  1873,  sect.  25,  sub- 

sect.  2,  it  IS  enacted  that  "  no  claim  of  a  cestui  que  trust  against  his 
trustee  (b)  for  any  property  held  on  an  express  trust,  or  in  respect  of 
any  ireacJi  of  such  trust,  shall  be  held  to  be  barred  by  any  statute 

^'*  3^8  Vict.  of  limitations."  The  Eeal  Property  Limitation  Act,  1874,  sect. 
10  (c),  enacts  that  from  1st  January,  1879,  no  money  or  legacy 
charged  on  any  land  or  rent  shall,  though  secured  hy  an  express 
trust,  be  recoverable,  except  within  the  time  within  which  it  might 
have  been  recovered  had  there  been  no  express  trust. 

The  first-mentioned  enactment  applies  as  between  trustee  and 
cestui  que  trust,  while  the  37  &  38  Vict.  c.  57,  sect.  10  applies  as 
between  the  land  charged  (though  the  charge  be  secured  by  way 
of  trust)  and  the  persons  entitled  to  the  charge  (d). 

[T^t^cAct,  |-3i_  The  Trustee  Act,  1888  (51  &  52  Vict.  c.  59),  provides  by 

sect.  8  as  follows : — 

"  (1)  In  any  action  or  other  proceeding  against  a  trustee  or  any 
person  claiming  through  him,  except  where  the  claim  is  founded 
upon  any  fraud  or  fraudulent  breach  of  trust  to  which  the  trustee 
was  party  or  privy,  or  is  to  recover  trust  property,  or  the  pro- 
ceeds thereof  still  retained  by  the  trustee,  or  previously  received 
by  the  trustee,  and  converted  to  his  use,  the  following  provisions 
shall  apply : — 

"  (a)  All  rights  and  privileges  conferred  by  any  statute  of  limi- 
tations shall  be  enjoyed  in  the  like  manner,  and  to  the  like 
extent  as  they  would  have  been  enjoyed  in  such  action  or  other 
proceeding  if  the  trustee  or  person  claiming  through  him  had 
not  been  a  trustee  or  person  claiming  through  him. 

"(b)  If  the  action  or  other  proceeding  is  brought  to  recover 
money  or  other  property,  and  is  one  to  which  no  existing  statute 
of  limitations  applies,  the  trustee  or  person  claiming  through  him 
shall  be  entitled  to  the  benefit  of,  and  be  at  liberty  to  plead  the 
lapse  of  time  as  a  bar  to  such  action  or  other  proceeding  in  the 
like  manner  and  to   the  like  extent   as   if  the  claim  had  been 

(a)  See  Adams  v.  Barry,  2  Coll.  290 ;  [(c)  See  ante,  p.  1133.] 

[Re  Johnson,  29  Ch.  D.  964.]  [(d)  See  Fearnside  v.  Flint,  22  Oh.  D. 

[(b)  In  Seagram  v.  Tuck,  18  Ch.  D.  (C.A.)  579  ;  Hughes  Y.  Coles,  27  Ch.  D. 

296,  Kay,  J.,  was  of  opinion  that  a  231  ;  ante,  p.  1134.     If  the  charge  has 

receiver  appointed  by  the  Court  was  not  been  raised,  the  trustee   of  the 

a  trustee  of  money  received  by  him,  so  charge   will  now  be   entitled  to  the 

as  not  to  be  able  to  avail  himself  of  benefit  of  s.   8   of  the  Trustee  Act, 

the  Statute  of  Limitations.]  1888,  see  infra.] 


CH.  XXXI.  S.  1]  TRUSTEE   ACT,   1888,   s.    8  1137 

against  him  in  an  action  of  debt  for  money  had  and  received, 
but  so  nevertheless  that  the  statute  shall  run  against  a  married 
woman  entitled  in  possession  for  her  separate  use  (a),  whether  with 
or  without  a  restraint  upon  anticipation,  but  shall  not  begin  to 
run  against  any  beneficiary  unless  and  until  the  interest  of  such 
beneficiary  shall  be  an  interest  in  possession. 

"(2)  No  beneficiary  as  against  whom  there  would  be  a  good 
defence  by  virtue  of  this  section,  shall  derive  any  greater  or 
other  benefit  from  a  judgment  or  order  obtained  by  another 
beneficiary  than  he  could  have  obtained  if  he  had  brought 
such  action  or  other  proceeding,  and  this  section  had  been 
pleaded. 

"  (3)  This  section  shall  apply  only  to  actions  or  other  proceed- 
ings commenced  after  the  1st  day  of  January,  1890,  and  shall 
not  deprive  any  executor  or  administrator  of  any  right  or 
defence  to  which  he  is  entitled  under  any  existing  statute  of 
limitations." 

By  sub-section  1,  "trustee"  is  to  be  deemed  to  include  an  executor 
or  administrator,  and  a  trustee  whose  trust  arises  by  construction 
or  implication  of  law,  as  well  as  an  express  trustee,  but  not  the 
official  trustee  of  charitable  funds ;  and  the  provisions  of  the 
Act  relating  to  a  trustee  are  to  apply  as  well  to  several  joint 
trustees  as  to  a  sole  trustee  (6). 

32.  The  general  effect  of  the  section  appears  to  be  that  [General  effect  of 
in  future,  whenever  an  action  is  brought  by  a  ceMui  que  trust  ^^°  '°"  '■' 
against  a  trustee  or  any  person  claiming  through  him,  whether 
in  respect  of  land  or  money,  and  whether  the  defendant  is  sought 
to  be  charged  under  an  express  or  a  constructive  trust,  there 
the  defendant  will  be  entitled  to  the  protection  which  the  section 
gives,  unless  the  plaintiff  can  prove  either  (1)  fraud  or  fraudu- 
lent breach  of  trust,  or  (2)  that  at  the  time  of  action  brought 
the  trust  property,  which  is  the  subject  matter  of  the  action,  or 
the  proceeds  thereof,  is  or  are  still  retained  by  the  trustee,  or  (3) 
that,  previously  to  the  bringing  of  the  action,  such  property  or 
proceeds  were  received  by  the  trustee,  and  converted  to  his  use.  If 
the  plaintiff  brings  his  case  within  one  of  these  three  exceptions, 

[(«)  See  Re   Turner,   (1897)  1  Ch.  Oh.   (C.A.)   154.     It   has  been  held 

536.]  that  the  benefit  of  the  Act  does  not  ex- 

[(6)  A  director  of  a  company  who  tend  to  a  trustee  under  a  liquidation  ; 

misapplies  moneys   of  the  company  Re  Garnish,  (1896)  1  Q.  B.  (C.A.)  99  ; 

which  have  come  to  his  hands,  is  a  but  the  Statute  of  Limitations  will  run 

trustee  within  s.  8  ;  Re  Lands  Allot-  against  such   a  trustee  as  it  would 

ment   Company,  (1894)   1  Gh.   (C.A.)  against  the  bankrupt,  see  Re  Mansel, 

616  ;   and  see  Re    Sharpe,   (1892)   1  W.  N.  (1892)  p.  32.] 

4  C 
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the   old  law   will   still   apply ;    if    not,   the    section    will    take 
effect  (a). 

thrsectionV™"'  ^^'  '^^^  ^^^^  °^  ^^^^^  ^^^^^  exceptions  is  confined  to  fraud  to 
which  the  trustee  was  "  party  or  privy,"  and  accordingly  a  trustee 
will  not  be  deprived  of  the  benefit  of  the  exception  because  the 
plaintiff  has  been  defrauded  by  some  other  person  in  respect  of 
the  matter  complained  of  (&). 

The  second  exception  relates  to  property,  or  the  proceeds  of 
property,  "still  retained,"  and  it  has  been  decided  that  these  words 
must  be  referred  to  the  point  of  time  when  the  action  in 
respect  of  the  breach  of  trust  is  brought  (c),  and  that  the 
exception  is  confined  to  cases  in  which  the  trustee  at  the  date 
of  the  writ  has  the  trust  property  or  the  proceeds  thereof  either 
actually  in  his  hands  or  under  his  control.  If  at  that  date,  he, 
or  any  agent  for  hini^  as,  for  example,  a  banker  or  solicitor,  has 
the  property  so  that  the  trustee  can  get  it)  the  exception  applies^ 
but  if  the  property  has  been  lost,  whether  by  negligence  or  other- 
wise, or  if  money  which  ought  to  have  been  accumulated  has 
been  paid  away,  the  exception  does  not  apply  (d),  Accordingly, 
the  established  rule,  that  when  a  trustee  is  proved  to  have  trust 
property  in  his  possession,  he  must  be  considered  as  continuing  in 
possession  for  the  benefit  of  the  cesiui  qiie  trust  until  he  discharges 
himself  by  showing  that  the  property  has  been  duly  applied  in 
accordance  with  the  trust  («),  will  not  assist  the  plaintiff  if 
the  defendant  can  show  that  the  property  at  the  time  of  action 
brought  was  no  longer  under  his  control  (/). 

Where  a  husband  forcibly  retained  the  money  of  his  wife^  who 
did  not  acquiesce  in  the  retention,  the  case  was  held  to  fall  within 
the  second  exception  {.g). 

in  the  third  exception  the  expression  "  converted  to  his  use " 
deserves  consideration.     Where  money  was  received  by  a  firm 

[(a)  Hov)  V.  Ewrl  Winterton,  (1896)  Ch.  (C.A.)  599  ;  S.  G.  in  H.  L.  (1895) 

2  Oh.  (C.A.)  626  ;  Re  Gurney,  (1893)  A.  0.  495  ;  How  v.  Earl  Winterton, 

I  Ch.  590 ;  Whitman  v.   Watkin,  78  (1896)  2   Ch.   (C.A.)   626  ;  Re  Page-, 

L.  T.  N.S.  188.]  (1893)  1  Ch.  304,  where  the  defendant 

[(6)    Thome    v.    Heard,    (1894)    1  trustee  deposed  that  he  had  expended 

Oh.   (C.A.)   599;    (1895)   A.  0.  495.  the  fund  in  maintaining  and  educating 

In  the  case  of  Re  Sale  Hotel    and  the  plaintiff,  but  admitted  that  he  had 

Botanical  Gardens  Go.,  W.  N.  (1897)  never  rendered  any  account.] 

p.  174,  the  Word  "fraudulent"  washeld  [{e)  See  Metropolitan  Ba/nJc  v.  Heiron, 

to  extend  the  Act  to  the  case  of  a  pro-  5  Ex.  D.  (0.  A.)  319,  325,  per  Cotton, 

moter  of  a  company  receiving  a  secret  L.J.  ;  Blyth  v.  Fladgate,  (1891)  1  Ch. 

profit ;butseeS.O.,inO.A. 46 W.R.617.]  337,  351,  per  Stirling,  J.] 

[(c)    Thorne    v.    Heard,    (1894)     1  [(/)  See  How  v.  Earl  Winterton 

Ch.  (C.A.)  699,  606,  613  ;  (1895)  A.C.  (1896)  2  Ch.  (C.A.)  626.] 

495,  503.]  [{g)  Wassell  v.  Leggatt,  (1896)  1  Oh 

[{d)    Thome    v.    Heard,    (1894)    1  554.] 
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of  solicitors  for  the  purpose  of  iavestmeut,  but  was  never  invested, 
and  the  firm  paid  interest  on  the  money  as  though  it  vyere 
invested,  and  credited  themselves  in  their  books  with  the  interest 
so  paid,  Stirling,  J.,  was  of  opinion  (though  he  did  not  decide  the 
point)  that  the  money  was  converted  to  the  use  of  the  firm 
within  the  meaning  of  the  section  (a) ;  but  where  trust  money  lent 
on  mortgage  was,  with  the  concurrence  of  the  mortgagor,  applied 
in  payment  of  a  loan  due  by  him  to  a  bank  in  which  one  of  the 
trustees  was  a  partner,  it  was  held  that  the  money  could  not  be 
treated  as  converted  to  the  use  of  that  trustee  (6). 

While  the  old  law  will  still  by  virtue  of  the  exception  con- 
tained in  the  opening  clause  of  the  section,  govern  a  large  number 
of  cases,  the  operation  of  the  section  will,  it  would  seem,  extend 
principally  to  cases  in  which  the  relief  sought  against  the  trustee 
is  in  the  nature  of  damages  for  breach  of  duty  by  him  in  the 
conduct  of  the  trust,  as,  for  example,  where  the  object  of  the 
action  is  to  fix  him  with  the  loss  arising  from  an  improper  invest- 
ment (c),  or  from  neglect  to  call  in  trust  funds,  or  otherwise  to 
render  him  chargeable  in  respect  of  property,  which  he  has  not, 
but  which  he  ought  to  have,  received. 

34.  The   consideration  of  the  nature  of  the  protection  which  [Nature  of  the 
the  enactment  confers  is  attended  with  difficulty.     "  The  section,"  afforded°by 
it  was   said  by   Lindley,   L.J.,   "is   cumbrously   worded,  and  it  the  statute.] 
is  difficult  to  grasp  the  idea  which  underlies  it,"  but  the  short 
effect  of  it  appears  to  be  that,  except  in  the  three  specified  cases 
above  referred  to,  "  a  trustee  who  has  committed  a  breach  of  trust 
is  entitled  to  the  protection  of  the  several  statutes  of  limitation 
as  if  actions  and  suits  for  breach  of  trust  were  enumerated  in 
them"  (d). 

The  wording  of  clause  (a)  of  sub-sect.  1  is  especially  per-  [Clause  A.] 
plexing,  and  it  has  been  doubted  whether  that  clause  can 
have  any  operation  at  all.  An  action  by  a  cestui  que  trust 
against  his  trustee  is  necessarily  grounded  on  the  fiduciary  rela- 
tion existing  between  them,  and  upon  the  hypothesis  which,  in 
applying  the  statutes  of  limitation,  the  Court  is  by  this  Act 
required  to  make,  viz.  that  the  defendant  trustee  is  not  a  trustee, 

[{a)  Moore  v.  Knight,  (1891)  1  Ch.  it,  the  Court   declined  to  hold   that 

547;  and  see  Mara  v.  Broione,  (1895)  they   had  "converted"  any  part   of 

2  Ch.  69,  87,  88.]  such  share  to  their  use  :  Be  Tinvmis, 

[(6)  Re  Gurney,  (1893)  1  Oh.  590  ;  (1902)  1  Ch.  176.] 

and  where   trustees  who   were  also  [(c)  Ee  Eowden,  45  Ch.  D.  444.] 

beneficiaries  received  only  their  own  [(d)  How  v.  Earl  Winterton,  (1896) 

shares,  but  erroneously  paid  away  a  2  Ch.  (C.A.)  626,  641.] 
settled  share  to  the  tenant  for  life  of 
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such  an  action  could  never  have  been  brought  at  all,  and  conse- 
quently no  rights  and  privileges  conferred  by  any  statute  of  limita- 
tions could  be  enjoyed  in  it.     Thus  where  an  action  was  brought 
by  new  trustees  to  make  former  trustees  liable  for  losses  in  respect 
of  investments  negligently   made   on   insufficient   security  more 
than  six  years  previously.  Fry,  L.J.,  held  that  the  case  did  not 
fall  within  clause  (a),  and  in  reference  to  that  clause  he  observed 
that  it  was  obvious  that  "  if  a  person  had  not  been  a  trustee,  he 
could  not  be  sued  for  a  breach  of  trust  ' ;  and,  further,  that  there 
was  "  no  right  or  privilege,  so  far  as  he  was  aware,  conferred  by 
any  statute  of  limitations  in  respect  of  a  breach  of  trust,"  and  that 
he  should  have  great  difi&culty  in  applying   the   clause   to   the 
case  before  him  (a).     In  a  more  recent  case  (6),  Lindley,  L.J., 
observed  that  although  he  shared  with  Fry,  L.J.,  the  difficulty 
presented  by  the  clause,  he  could  not  avoid  the  conclusion  that 
to  exclude  the  operation  of  it  in  all  cases  on  the  short  ground 
stated   by   him  would   be   really   to   deprive  it   of  all  meaning 
whatever.    The  Legislature  appeared  to  have  assumed  that  there 
might  be  cases  in  which,  if  there  were  no  trust,  some  action  or 
proceeding  might  be  taken  by  the  plaintiff  against  the  defendant 
to  which  some  statute  of  limitations  would  be  a  defence.     His 
Lordship   thought  that   the   clause   required  an   answer  to   the 
question  what  action  or  proceeding,  if  any,  could  the  plaintiff 
in  that  case  have  brought  against  the  defendant  in  respect  of 
certain  accounts  complained  of,  if  the  defendant  had  not  been  a 
trustee,  but  in  answering  that  question  he  found  himself  em- 
barrassed  by  the   consideration  that  an  account  in  equity,  ex- 
cluding all  trust,  would  have  no  equitable   element  in  it.     In 
the   same   case,   Eigby,   L.J.,  thought  that  the  clause  could  be 
construed  by  supposing  the  right  of  action  to  exist,  but  excluding 
the  idea  of  breach  of  trust,  thus  treating  the  trustee  as  though 
his  "breach  of  trust  were  nothing  more  or  less  than  a  breach 
of   duty   by   reason   of   some  act  or  omission  of  his."     But  this 
construction  is  also  attended  with  difficulty.     In  a  recent  case 
where  one  trustee  was  claiming  to  enforce  a  right  of  contribution 
against  his  co-trustee,  it  was  held  by  Stirling,  J.,  that  as  the  statutes 
of  limitation  would  have  been  defences  to  such  a  claim  before 
the  Act  of  1888  came  into  operation,  clause  (a),  and  not  clause  (b). 
Was  applicable  (c). 

Ua)  Be  Bowden,    46    Ch.    D.    444;  2  Ch.  (C.  A.)  626,  638,  639.] 

and  see  Mara  v.  Browne,  (1895)  2  Ch.  [(c)  Robinson   v.   Hark-in,   (1896)  2 

69,  95.]  Ch.  415.] 

1(b)  How  V.  Earl  TVinterton,  (1896) 
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It  will  be  observed  that  clause  (b)  excepts  from  its  operation  [Clause  B.] 
actions  or  proceedings  to  which  no  existing  statute  of  limitations 
applies.     The  question  whether  the  case  was  one  in  which  an 
"  existing  statute  of  limitations  "  was  applicable  arose  in  the  case 
of  Be  Swain.     The  action  was  brought  by  persons  entitled  to 
shares  of  residue   under  a  will  in  respect  of  a   diminution  of 
their  shares,  alleged   to   have   been   caused   by   improper  delay 
by  the  executors  and  trustees  in  realising  the  estate,  and  it  was 
held  that  the  action  was  not  in  substance  an  action  for  a  legacy 
within  sect.  8  of  the  Eeal  Property  Limitation  Act,  1874  (a),  but 
an  action  in  respect  of  a  breach  of  trust,  and  that,  therefore,  no 
other  statute  of  limitations  being  applicable  to  the  case,  clause  (b) 
was  applicable  (6).     Where  trustees  were  liable  to   make  good 
income  tax  which  they  had  neglected  to  deduct  on  making  pay- 
ments to  annuitants,  the  section  applied  so  as  to  limit  the  liability 
to  payments  made  within  six  years  (c).     But  where  the  action  was 
brought  against  an  executor  for  a  devastavit  by  him,  in  handing 
over  assets  to  a  beneficiary,  without  making  provision  for  future 
liability  under  a  guarantee  given  by  the  testator,  more  than  six 
years  having  elapsed  since  the  act  complained  of,  the  Court  held 
that  the  claim  was  barred  by  the  Statute  of  Limitations,  and 
doubt  was  expressed  whether  sect.  8,  sub-sect.  1  (b)  of  the  Act  of 
1888  applied  to  such  a  case  (rf). 

The  expression  trustee  "or  person  claiming  through  him" 
has  been  considered  in  Ireland,  and  it  has  been  held  that  that 
expression  points  not  to  beneficiaries,  but  to  persons  deriving 
property  from  and  subject  to  the  liabilities  of  the  trustee  or 
executor,  that  is,  generally  speaking,  his  executors,  administrators, 
or  assigns  (e). 

35.  The  cases  hitherto  decided  under  the  section  have  generally  [Period  of  time 
been  treated  as  falling  under  clause  (b),  and  accordingly,  as  that  'i"i"''f'^  j'^  ^^^ 
clause  introduces  the  analogy  of  an  action  of  debt  for  money 
had  and  received,  the  period  has  been  six  years  (/) ;  but  in  How  v. 
Earl  Winterton  (g),  where  the  action  was  for  an  account,  it  was 


[(a)  See  ante,  p.  1123.]  [(d)  Lacons  v.  JVormall,  (1907)  2  K. 

[(6)  Be  Swain,  (1891)  3  Ch.   233  ;  B.  (C.A.)  350.] 

followed  in  Be  Timmis,  (1902)  1  Ch.  [(e)    Leahy  v.  De   Moleyns,    (1896) 

176,  where  the  action  was  by  hene-  1  I.  E.  206,  213,  242.] 

ficiaries  entitled  in  remainder  to  a  [(/)  See  Be  Bowden,  45  Ch.  1).  444  ; 

share    of    residue    which    had  heen  Be  Sioain,  (1891)  3  Ch.  233  ;  How  v.' 

paid  away  to  the  tenant  for  life  ;  and  Earl   Winterton,  (1896)  2  Ch,  (C.A.) 

see  Bobinson  v.  Harhin,  (1896)  2  Ch.  626  ;  Be  Fountaine,  (1909)  2  Ch.  (0  A  ) 

415.]  382.] 

[(c)  Be  Sharp,  (1906)  1  Ch.  793.]  [(g)  Ubi  sup.] 
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observed  by  Lindley,  L.J.,  that  clause  (a),  if  it  applied  to  trustees' 
accounts  at  all,  assumed  that  some  statutes  of  limitation  would 
be  applicable,  and  therefore  put  trustees'  accounts  on  the  same 
footing  as  other  accounts  to  which  the  statutes  of  limitation 
apply,  so  that  according  to  the  principle  of  decided  cases  (a), 
the  period,  being  regulated  by  the  Limitation  Act,  1623  (21  Jac. 
1.  c.  16),  as  amended  first  by  9  Geo.  4.  c.  14  (Lord  Tenterden's  Act), 
and  afterwards  by  sect.  9  of  the  Mercantile  Law  Amendment  Act, 
1856  (19  and  20  Vict.  c.  97),  would  still  be  six  years.  And  this 
was  acquiesced  in  by  Eigby,  L.J.,  who,  however,  pointed  out  that 
in  some  cases  coming  under  clause  (a)  the  appropriate  statute 
might  be  a  different  one,  and  the  length  of  period  for  the  running 
of  the  statute  might  be  different  (5). 
[Time  when  36.  The  section  has  in  no  way  altered  the  principles  which 

egmnmg  orun.  (jgj.gyjjjjjjg   ^-j^g   yj^^g   ^^jg^   g,   cause    of   action   accrues.     When 

the  action  is  in  respect  of  a  breach  of  trust,  time  under  the 
statute  begins  to  run  when  the  breach  of  trust,  as  by  improper 
investment  or  otherwise,  is  committed  (c),  except  only  in  the 
case  of  concealed  fraud,  when  time  runs  from  the  discovery  of 
.the  fraud  under  the  doctrine  of  equity  already  adverted  to  (d). 

Accordingly,  where  a  concealed  fraud  has  been  committed  by  an 
agent  of  the  trustee,  and  the  trustee,  though  innocent  of  any 
moral  complicity  in  the  fraud,  has  by  his  conduct  rendered 
himself  responsible  for  the  acts  of  the  agent  in  reference  to  the 
transaction,  although  the  trustee  himself  is  within  the  first 
exception  contained  in  the  section,  yet  time  will  not  begin  to 
run  in  his  favour  until  the  discovery  of  the  fraud  (e). 

In  an  action  by  a  deferred  annuitant  for  an  account  of  income 
which  ought  to  have  been  accumulated  to  meet  the  annuity, 
inasmuch  as  the  annuitant  is  not  bound  to  sue  before  his  interest 
has  accrued  in  possession,  the  statute  will  not  begin  to  run  until 
that  time,  and,  if  the  action  is  to  recover  arrears  of  the  annuity, 
it  will  not  run  until  the  time  when  a  half-yearly  payment 
becomes  due  (/). 

Where  the  claim  is  by  one  co- trustee  against  another  for 
contribution,  as  the  parties    are   in    the   position   of   co-sureties, 

[(a)  See  Knox  v.  Gye,  L.  "R.  5  H.  L.  (O.A.)   599,   605  ;    Moore   v.   Knight, 

656  ;  Foley  v.  Hill,  1  Ph.  399  ;  and  see  (1891)  1  Ch.  547  ;  Se  Swain,  (1891) 

also   Friend  v.    Young,  (1897)  2   Ch.  3  Ch.  233.] 
421.]  [(d)  See  ante,  pp.  1114, 1121,  1127.] 

[(6)  For  the  special  form  of  order  in  [(e)   See   Thome    v.   Heard,  (1894) 

Howv.EarlofT'Vinferto7i,seeEeDames,  1  Oh.  (C.A.)  599  ;  (1895)  A.C,  495.] 
(1898)  2  Ch.  142,  144.]  [(/)  Hoio  v.  Earl  Winterton,  (1896) 

[(c)  Tliorne  v.  Heard,  (1894)  1  Ch.  2  Ch.  (C.A.)  626.] 
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time  will  not  begin  to  run  until  the  claim  of  the  cestuis  que  trust 
is  established  by  the  judgment  of  the  Court  (a), 

By  the  proviso  at  the  end  of  clause  (b)  the  statute  is  not  to  begin 
to  run  against  any  beneficiary  unless  and  until  the  interest  of 
such  beneficiary  shall  be  an  interest  in  possession,  and  accordingly, 
it  may  occur  that  a  tenant  for  life  is  barred  by  the  lapse  of  six 
years  from  the  time  when  a  breach  of  trust  was  committed,  but 
that  those  in  remainder  are  still  entitled  to  sue  (6) ;  and  it  has 
been  held  that  payment  of  interest  in  respect  of  an  improper 
investment  by  the  trustees  to  the  tenant  for  life  cannot  be  treated 
as  an  admission  by  them  of  liability,  so  as  to  deprive  them  of  the 
benefit  of  the  statute  (c).  Where  a  married  woman  was  entitled 
under  a  settlement  to  an  interest  during  the  joint  lives  of  herself 
and  her  husband,  and  was  also  entitled  under  a  resulting  trust  to 
a  reversionary  life  interest  after  the  decease  of  her  husband,  it  was 
held  that  the  last  mentioned  interest  did  not  become  an  ''  interest 
in  possession"  until  the  death  of  the  husband,  and  that  therefore 
the  statute  did  not  run  as  against  such  interest  until  that  time  {d). 

^7.  In  a  recent  case,  a  sum  of  money  was  paid,  in  or  before  the 
year  1874,  by  a  client  to  one  of  a  firm  of  solicitors  for  investment ;  [Liability  arising 
the  money  was  received  by  the  firm,  and  representations  were  from  ^„^^^j  ^nd 
time  to  time  made  to  the  client  on  behalf  of  the  firm  to  the  effect  concealed  fraud.] 
that  the  investments  had  been  made,  and  interest  was  regularly 
paid  to  her  until  1886,  when  it  was  discovered  that  the  money 
had  in   fact  never    been   invested.      In   an   action   against  the 
representative  of  one  of  the   partners,  who  was  innocent  of  the 
fraud,  it  was  held  by  Stirling,  J.,  that  the  decision  in  Blair  v. 
Bromley   (e),   which  rested  on  principles  of  the  law  of  partner- 
ship and  not  those   of  trust,  was   applicable   to   the   case,   and 
was  unaffected  by  the  provisions  of  the  Act  of  1888,  and  that,  in 
Qonformity  with  that  decision,  the  innocent  partner  was  deprived 
of  the  benefit  of  the   statute   by   reason  of  the   representations 
made,  which  were  binding  on  him  as  a  partner  (/).] 

Thirdly.     We  have  to  inquire  to  what  extent  a  Court  of  Equity,  Account  of 

mesne  xenta  and 

[(»)  Robinson  v.  Harhin,  (1896)  2  Ch.      231.]  profits. 

415.]  [(d)  Mara  v.  Browne,  (1895)  2  Ch. 

[(6)  See  Be  Somerset,  (1894)  1  Ch.      69,  per  North,  J.  ;  S.  C,  (1896)  1  Ch. 
(C.A.)  231  ;    see  form  of  judgment,      (C.A.)  199.] 
Seton,  6th  ed.  p.  1145  ;   Be  Turner,  [(e)  5  Ha.  542  ;  2  Ph.  354.] 

(1897)  1  Ch.  536  ;  Want  v.  Campain,  [(f)  Moore  v.  Knight,  (1891)  1  Ch. 

9  Times  L.  R.  254  ;  see  form  of  indg-  547  ;  and  see  Mara  v.  Browne,  (1895) 
ment,  Seton,  6th  ed.  p.  1144  ;  Collings  2  Ch.  69,  94  ;  Thome  v.  Heard,  (1894) 
V.  rVade,  (1896)  1  I.  R.  340,  352.]  1   Ch.  (C.A.)  599,  610  ;  and  see  the 

[(c)  Be  Somerset,  (1894)  1  Ch.  (C.A.)      Partnership  Act,  1890,  ss.  11,  15,  &c.] 
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Acoount  may  be 
had  against  an 
express  trustee 


upon   recovery  of   the   estate,   will   direct   an   account   against   the 
defendant  of  the  mesne  rents  and  profits. 

The  right  of  the  cestui  que  trust  to  an  account  of  viesne 
rents  and  profits  cannot  very  well  be  treated  of  without 
entering  generally  into  the  principles  upon  which  relief  in  a 
Court  of  Equity,  in  respect  of  mesne  rents  and  profits,  is  founded. 

An  account  of  rents  and  profits  may  be  sought  in  equity,  either 
(I.)  Independently  of  relief  respecting  the  corpus  of  the  land,  or 
(II.)  As  incident  or  collateral  to  it. 

First.  Where  the  account  is  sought  independently  of  other  relief. 

1.  If  the  account  be  sought  against  an  express  trustee,  then,  as 

the  Statutes  of  Limitation  do  not  [unless  the   case  falls  within 

to  Uie^strtuTeT"^  ^^^  provisions  of  sect.  8  of  the  Trustee  Act,  1888,  already  referred 

of  Limitation.       to]  run  between  trustee  and  cestui  que  trust,  it  will  [independently 

of  that  enactment]  be  directed  from  the  time  when  the  rents  were 

withdrawn  (a). 

Account  in  equity      2.  If  the  claim  to  the  rents  rest  upon  a  legal  title,  the  plaintiff 

could  not  be  had    ,  ,  ,,  ,  ,  ,^,  ,f  ,.  ^  ^^ 

has  then  a  legal  remedy,  and  under  the  old  practice  could  not 
have  come  into  a  Court  of  Equity  at  all  (6) ;  except  in  cases 
where,  from  the  complicated  nature  of  the  accounts,  or  other 
particular  circumstances,  a  Court  of  Law  would  have  afforded 
very  inadequate  relief  (c).  But  an  infant  might  have  filed  a  bill 
for  an  account  upon  a  legal  title  (d),  as  every  person  entering 
upon  an  infant's  lands  is  regarded  in  the  light  of  a  bailiff  or 
receiver  for  the  infant  (e) ;  the  rule,  however,  did  not  apply 
where  the  infant  had  never  had  possession,  but  it  had  been  held 
by  an  adverse  party  (/).  The  jurisdiction  against  a  person 
entering  during  the  infant's  minority  remained,  though  the  bill 
was  not  filed  until  after  the  infant  attained  twenty-one  (g).  But 
Or  m  the  case  of  ^ft^gj,  g^-^  years  the  Statute  of  Limitations  would  be  a  bar  (A).     And 


in  respect  of  a 
legal  title. 

Except  where 
accounts 
complicated,  &c. 
Or  the  plaintiff 
was  an  infant. 


(o)  See  Attorney- General  v.  Brewers' 
Company,  1  Mer.  498  :  Mathew  v. 
Brise,  14  Beav.  341. 

(6)  Jesus  Gollege  v.  Bloome,  3  Atk. 
262  ;  and  see  Linwiddie  v.  Bailey,  6 
Ves.  136  ;  Taylor  v.  Crompton,  Bunb. 
95  ;  Lansdowne  v.  Lansdovme,  1  Mad. 
137. 

(c)  See  O'Connor  v.  Spaight,  1  Sch. 
&  Lef.  309  ;  Corporation  of  Carlisle  v. 
Wilson,  13  Ves.  276. 

{d)  Gardiner  v.  Fell,  1  J.  &  W.  22  ; 
Rolerdeau  v.  Rous,  1  Atk.  543  ;  Yallop 
V.  Holworthy,  1  Eq.  Ca.  Ab.  7  ;  New- 
hurcjh  V.  Bickerstaffe,  1  Vern.  295  ; 
Curtis  V.  Curtis,  2  B.  C.  C.  631,  per  Cur. 

(e)  Dormer  v.  Fortescue,  3  Atk.  130, 
per  Lord  Hardwicke  ;  Pulteney  v.  War- 


ren, 6  Ves.  89,  per  Lord  Eldon ;  Mor- 
gan V.  Morgan,  1  Atk.  489 ;  Lord 
Falkland  v.  Bertie,  2  Vem.  342,  per 
Cur. ;  Doe  v.  Keen,  7  T.  R.  390,  pei- 
Lord  Kenyon  ;  Hicks  v.  Sallitt,  3  De 
G.  M.  &  G.  782  ;  Pascoe  v.  Swan,  27 
Beav.  508 ;  [IVall  v.  Stanwick,  34  Ch.  D. 
763  ;  Re  Hobhs,  36  Ch.  D.  553 ;  and 
see  ante,  p.  1113.] 

(/)  Crowther  v.  Growther,  23  Beav. 
305 ;  a7ite,  p,  1113.  But  see  the 
observations  of  V.C.  in  Quintan  v. 
Frith,  2  Ir.  R.  Eq.  414. 

(g)  Blomfield  v.  Fyre,  8  Beav.  250  ; 
Hicks  v.  Sallitt,  Wall  v.  Stanwick,  uhi 
sup. 

(h)  Lockey  v.  Lockey,  Pr.  Ch.  518  ; 
and  see  Knox  v.  Gye,  5  L.  R.  H.  L.  674, 
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generally,  all  persons  might  have  an  account  upon  a  legal  title  in 
respect  of  mines,  which  are  a  species  of  trade  (a),  but  not  of 
timber,  without  praying  an  injunction  (h).  Timber. 

3.  Although  where  a  remedy  lay  at  law  an  account  could  not  Whether  after 
be  had  in  equity  against  the  pernor  of  the  profits  himself,  yet  p^.^^lran  °"^* 
after  his  decease,  the  party  entitled  to  the  profits  might  have  account  might 
considered  himself  a  creditor,  and  have  filed  a  bill  in  equity  for  against  his 

an  account  of  the  assets  (c).  executor. 

4.  Where,  as  in  the  preceding  cases,  a  Court  of  Equity  assumed  The  account  in 
a  concurrent  jurisdiction  with  Courts  of  law,  the  account  was  confinedT  th 
not  extended  beyond  the  legal  limit  of  six  years,  provided  the  legal  limit, 
statute  were  pleaded :  it  was  otherwise,  if  the  defendant  did  not 

avail  himself  of  the  statute  by  demurrer,  plea,  or  answer  (d). 

[5.  Now,  by  the  Judicature  Acts,  the  several  Divisions  of  the  [Present  prac- 
High  Court  of  Justice  have  co-ordinate  jurisdiction,  and  matters  *'™'-' 
of  account  are  assigned  to  the  Chancery  Division  of  the  Court  (e), 
and  it  is  conceived  that  the  same  limit  of  time  will  apply  to  the 
account  as  formerly  prevailed  in  the  Court  of  Chancery.     Under 
the    Eules    a   plaintiff   or    defendant    must    plead    the    Statute  [Statute  of 
of  Limitations,  if  he  desires  to  rely  upon  it  as  a  defence  or  in  beTleaded'l  '""* 
reply  (/).] 

6.  It  often  happens  that  a  legal  remedy  did  exist,  but  has  since,  where  a  legal 
by  the  death  of  a  party  or  the  determination  of  the  estate,  become  remedy  did  exist, 
extinguished.     In  such  a  case,  as  the  right  was  not,  but  only  is  equity  will  not ' 
without  a  remedy  at  law,  there  seems  no  ground  in  general  for  ^^^'^*- 

the  interference  of  a  Court  of  Equity  (g). 

7.  But  if  the  remedy  was  lost  through  mistake,  the  Court  upon  Unless  there  be 
that  principle  may  interpose :  as  where  a  lease  was  held  for  the  ""intake. 
lives  of  A.  and  his  two  daughters  B.  and  C,  and  A.  afterwards 

married  again,  and  had  another  daughter,  who  was  also  named 

(a)  Bishop  of  Winchester  v.  Knight,  delivery  of  title-deeds) ;  Gardiner  v. 

1  P.  W.  406  ;    and   see   Pulteney  v.  Fell,  1  J.  &  W.  22  (but  the  plaintiff 

Warren,   6    Ves.    89  ;    Lansdowne  v.  was  also  an  infant) ;  and  see  Thomas 

Lansdowne,  1   Mad.  116  ;   Parrott  v.  v.  Oakley,  18  Ves.  186  ;  Lansdowne  v. 

Palmer,  3  M.  &  K.  632  ;  [Dan.  Ch.  Pr.  Lansdowne,  1  Mad.  U6. 
7th  ed.  p.  1419].  (d)  See  Momjpenny  v.  Bristow,  2  R. 

(5)  Jesus  College  v.  Bloome,  3  Atk.  &  M.  125. 
262  ;    Higginhotham    v.    Hawkins,    7  [(e)  36  &  37  Vict.  c.  66,  s.  34.] 

L.   R.   Oh.    676;    and    see    Pulteney  [(/)  See  RulesoftheSnpreme  Court, 

V.   Warren,  6  Ves.  89  ;    University  of  1883,  Order  XIX.,  Rule  15.] 
Oxford  V.  Richardson,  lb.  701  ;  Grier-  (g)  Barnewall  v.  Barneioall,  3  Ridg. 

son  V.  Eyre,  9  Ves.  346  ;  but  see  Garth  P.  C.  71,  per  Lord  Fitzgibbon  ;  Hutton 

V.  Cotton,  1  Dick.  211  ;  Lee  v.  Alston,  v.  Simpson,  2  Vern.  722  ;  Norton  v. 

1  B.  C.  C.  194.  Frecker,   1   Atk.   525,   526,  per  Lord 

(c)  Monypenny  v.  Bristow,  2  R.  &  Hardivicke  ;  and  see  Pulteney  y.  War- 

M,    117   (but   the   bill    also    prayed  ren,  6  Ves.  88, 
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B.,  and  the  landlord,  on  the  expiration  of  the  lease  by  the  death 
of  the  real  cestui  que  vie,  did  not  enter  (B.  the  daughter  by  the 
second  marriage  being  mistaken  for  B.  the  life  named  in  the 
lease),  Lord  Macclesfield  said :  "Where  one  has  title  of  entry,  and 
neglects  to  enter  or  to  bring  his  ejectment,  but  sleeps  upon  it  for 
several  years,  as  he  has  no  remedy  at  law  for  the  mesne  profits, 
so  neither  has  he  in  equity,  for  it  was  his  own  fault  he  did  not 
enter,  and  he  shall  never  come  into  a  Court  of  Equity  for  relief 
against  his  own  negligence,  or  to  make  the  tenant  in  possession 
who  held  over  his  lease  to  be  but  his  bailiff  or  steward,  whether 
he  will  or  not ;  but  in  the  present  case,  hy  reason  of  the  circum- 
stance of  hoth  daughters  being  of  the  same  name,  and  the  mistake 
consequent  thereon,  the  defendant  must  account  for  the  mesne 
profits  from  the  expiration  of  the  lease "  (a). 

Or  fraud.  8.  So  equity  will  relieve  where  the  remedy  was  prevented  by 

fraud :  as  where  A.  was  entitled  to  a  leasehold  estate,  but  B., 
concealing  the  deeds,  remained  in  possession  until  the  term  had 
expired.  Lord  King  directed  an  account  of  the  rents  and  profits 
from  the  time  that  A.'s  title  accrued,  on  the  ground  that  A.  had 
been  kept  in  ignorance  of  his  just  rights  through  B.'s  fraudulent 
concealment  of  the  deed  and  counterpart  (5). 

Or  some  default        9.  And  generally  the  Court  will  in  all  cases  lend  its  aid  where 
'  the  legal  process  has  been  lost,  not  by  any  delay  on  the  part  of 
the  plaintiff,  but  through  some  default  of  the  defendant  (c). 

Secondly.  An  account  may  be  sought  as  incident  or  collateral 
to  the  relief.  The  doctrines  upon  this  subject  were  very  dis- 
tinctly laid  down  by  Lord  Fitzgibbon,  afterwards  Lord  Clare,  in 
Barneiuall  v.  Barnewall  (d). 

Plaintiff  recover-       A. — 1.  "The  general  rule  of  equity,"  he  said,  "is,  that  if  the 

inff  the  estate  on..™  „  .,  ,  •     -i  t      •  rt        i. 

an  equitable  title.  ^^1*  tor  recovery  01  possession  be  properly  cognisable  m  a  Court 
of  Equity,  and  the  plaintiff  obtains  a  decree,  the  Court  will  direct 
an  account  of  rents  and  profits,  as  incident  to  such  relief." 
Where  cestui  que  2.  In  the  case  of  a  cestui  que  trust,  who  is  following  the  trust 
trust  estate  into  estate  into  the  hands  of  a  person  claiming  through  the  trustee, 
hands  of  a  volun-  uii(Jer  such   circumstances  that  the   defendant  is   himself  to   be 

teer  olaimmg 

under  a  trustee,    regarded  as  a   trustee,  it  is    clear  that   the  cestui  que   trust,  by 

(a)   Duke  of  Bolton  v.  Deane,  Pr.  3  Ridg.  P.  C.  68.) 
Ch.   516.     (Note,  in   this  case   Lord  (6)  Bennett  v.   Whitehead,  2  P.  W. 

Hardwicke    thought  a  remedy   still  644;  and  see  I^itfc  o/ BoZiore  v.  Dcane, 

existed  at  law,  Lormer  v.  Fortescue,  Pr.  Ch.  516,  and  Barnewall  v.  Barne- 

Ridg.  Rep.  t.  Hardwicke,  190  ;   but  wall,  3  Ridg.  P.  C.  66. 
Lord  Macclesfield  was  evidently  of  a  (c)  Pulteney  v.  Warren,  6  Ves.  73, 

different   opinion,  and   so  was   Lord  (d)  3  Ridg.  P.  0.  66. 

Fitzgibbon  ;  Barneicall  v.  Barnewall, 
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establishing  his  claim  to  the  land,  has  thereby  established  a  right 
to  the  viesne  rents  and  profits  from  the  very  commencement  of 
his  title  (a).  And  a  fortiori  the  rule  is  so  where  the  plaintiff 
has  been  under  the  disability  of  infancy  during  the  possession 
of  the  defendant,  because  then  the  latter  is  regarded  as  a  bailiff 
or  trustee  for  the  former  (b),  or  where  there  has  been  fraud  or 
suppression  on  the  part  of  the  defendant. 

3.  "Where  the  case  is  that  of  a  plaintiff  coming  forward  not  Where  plaintiff 
strictly  as  cestui  que  trust,  but  still  as  equitable  owner  to  recover  abi^^owner^"'*" 
the  estate  against  one  in  bond  fide  adverse  possession,  many  of  against  one  in 
the  older  decisions  and  dicta  point  to  the  conclusion  that,  in  the  pMseasion,  ^"^^° 
absence  of   special  circumstances,  the  account  will  be  directed 

from  the  time  of  the  accruer  of  the  title  (c),  subject  only  to  the 
qualification,  that  by  analogy  to  the  legal  defence  upon  the 
Statute  of  Limitations,  the  account  will  not  be  carried  back 
beyond  six  years  before  the  institution  of  the  suit  (d).  The 
more  recent  authorities  seem,  however,  to  establish  that  where 
there  is  no  trust,  no  infancy,  no  fraud,  and  no  suppression,  where, 
in  short,  there  is  a  mere  bo7id  fide  adverse  possession,  the  practice 
of  the  Court  is  not  to  carry  back  the  account  beyond  the  institu- 
tion of  the  suit  (e) ;  unless  at  least  there  was  a  demand  of  posses- 
sion by  the  plaintiff  or  acts  equivalent  thereto  before  proceedings 
were  taken,  in  which  case  the  account  will  be  carried  back  to 
the  time  of  the  demand  or  constructive  demand  (/). 

4.  In  one  case,  in  which  the  plaintiff  was  an  infant,  and  the  Where  defendant 
defendant  in  fact  a  trustee,  but  ignorant  of  his  true  character,  the  (.pyg  djaj-aeter  of 
account  was  limited  to  the  filing  of  the  bill,  except  as  to  money  trustee. 
which   had   been   paid    into   Court   (g),   but  the   decision   is   of 

doubtful  authority  (h). 

(a)  Sturgis  v.  Morse,  3  De  G.  &  J.  per  Lord  Eldon  ;  Edwards  v.  Morgan, 

1  ;  24  Beav.  541  ;  TVrigU  v.  Chard,  M'Clel.  541,  see  554,  555  ;  Hides  v. 
4  Drew.  673  ;  Kidney  v.  Goussmaher,  Sallitt,  3  De  G.  M.  &  G.  813  ;  Thomas 
12  Ves.  158.  V.  Thomas,  2  K.  &  J.  79  ;  Morgan  v. 

(6)  Hicks  V.  Sallitt,  3  De  G.  M.  &  Morgan,  10  L.   E.  Eq.  99  ;   [but  see 

G.    782;   Schroder  v.   Schroder,   Kay,  -fficteara  v.  f7fisaH,4Ch.  D.  (O.A.)  144, 

591  ;  Pascoe  v.  Simn,  27  Beav.  508  ;  where  the  Court  of  Appeal  were  of 

and  cases  cited  ante,  p.  1144,  note  (e).  opinion  that,  in  the  absence  of  any 

(c)  Dormer  v.  Fortescue,  Eidg.  Eep.  special  equitable  considerations,  the 
t.  Hardwicke,  183  ;  S.  C,  3  Atk.  130,  account  should,  by  analogy  to  the  legal 
per  Lord  Hardwicke ;  Hobson  v.  Trevor,  rule,  be  carried  back  for  such  a  period 

2  P.  W.  191  ;  Coventry  v.  Hall,  2  Ch.  as  the  Statute  of  Limitations  allowed]. 
Ca.  134.  (/)  Pejmy  v.  Allen,  7  De  G.  M.  & 

(d)  Beade  v.  Beade,  5  Ves.  749,  750  ;  G.  409  ;  and  see  Edwards  v.  Morgan, 
Harmood   v.    Oglander,   6   Ves.   215 ;      M'Clel.  554. 

Drummond  v.  Duke  of  St  Albans,  5  (g)  Drummondy.  Duke  of  St  Albans, 

Ves.  439  ;  Stackhouse  v.  Barnston,  10  5  Ves.  433,  see  439. 

Ves.  470.  (h)  See  Hicks  v.  Sallitt,  3  De  G.  M. 

(«)  PuUeney  v.  Warren,  6  Ves.  93,  &  G.  pp.  811,  815. 
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Where  there  has 
been  laehes  in 
auing. 


3  &  4  W.  4.  c.  27 
not  material. 


How  the  order 
for  an  account  is 
worded. 


Who  is  the  person 
to  account. 


5.  If  the  cestui  que  trust  or  equitable  owner  be  guilty  of  laches, 
the  account  will  not  [generally]  be  carried  further  back  than  to 
the  time  of  the  institution  of  the  suit,  for  it  was  the  plaintiffs 
own  fault  that  he  did  not  institute  his  suit  at  an  earlier  period  (a) ; 
and  if  it  be  a  case  of  great  laches,  the  Court  will  show  its  dis- 
pleasure by  not  directing  an  account  beyond  the  date  of  the 
decree  (6). 

[But  the  Court  will  in  its  discretion  allow  the  account  to  be 
carried  back,  where  the  circumstances  of  the  case  justify  it,  and 
the  House  of  Lords  has  recently,  in  a  case  of  great  laches,  carried 
the  account  back  for  six  years  prior  to  the  institution  of  the  suit  (c).] 

6.  It  would  seem  that  the  Real  Property  Limitation  Act,  1833, 
has  no  bearing  upon  the  question  how  far  the  account  should  be 
carried  back,  for  the  suit  in  these  cases  is  not  one  for  recovery 
of  rent  within  the  general  purview  of  the  Act  (d) ;  nor  is  it  a  suit 
within  the  meaning  of  the  42nd  section  for  the  recovery  of  arrears 
of  rent,  which  must  mean  arrears  of  some  definite  reserved  rent, 
and  not  mesne  profits.  If  there  be  any  Statute  of  Limitations 
applicable  by  analogy  it  must  be  the  Limitation  Act,  1623  («). 

7.  The  order  to  account  for  mesne  rents  and  profits  will  not, 
except  in  a  case  of  gross  fraud  (/),  contain  the  words,  "which 
without  neglect  or  default,  the  defendant  might  have  received," 
and,  on  the  other  hand,  a  direction  to  make  just  allowances  in 
taking  the  account  was  inserted  (g). 

8.  The  assignee  who  has  had  the  perception  of  the  rents  and 
profits  will,  in  the  first  instance,  account  for  them,  not,  however, 
with  interest  (h).  But  if  the  assignee  be  insolvent,  the  trustee 
who  tortiously  assigned  will  then  be  answerable  for  the  mesne 
rents  and  profits  personally  (i).  The  Court  has  also  allowed 
distinct  bills  to  be  filed,  first  to  recover  the  estate,  and  afterwards 
the  mesne  profits  (j). 


(a)  Dormer  v.  Fortescue,  Ridg.  Eep. 
t.  Hardwicke,  183  ;  S.  G.,  3  Atk.  130, 
per  Lord  Hardwicke  ;  Gook  v.  Arn- 
ham,  2  Eq.  Ca.  Ab.  235  ;  Peltiward 
V.  Prescott,  7  Ves.  541  ;  Bowes  v. 
East  London  Watenvorhs  Company,  3 
Mad.  375  ;  Pickett  v.  Loggon,  14 
Vea.  215  ;  Schroder  v.  Schroder,  Kay, 
591  ;  [Smith  v.  Smith,  1  L.  R.  Jr. 
206  ;]  see  Kidney  v.  Coussmalcer,  12 
Ves.  158. 

(6)  Acherley  v.  Roe,  5  Ves.  565. 

[(c)  Thomson  v.  Eastwood,  2  App. 
Cas.  215.] 

(d)  Grant  v.  Ellis,  9  M.  &  W. 
113. 


(e)  21  Jac.  1.  c.  16  ;  see  observations 
of  L.  J.  Turner,  Hicks  v.  Sallitt,  3  De 
G.  M.  &  G.  816. 

(/)  Stackpolev.  Davoren,  1  B.  P.  C.  9. 

((/)  Hoivell  V.  Howell,  2  M.  &  Cr. 
478.  [But  the  direction  is  no  longer 
necessary,  see  Order  XXXIII.,  Rule 
8,  and  Seton,  6th  ed.  p.  1362.] 

(h)  Macartney  v.  Blackioood,  1  Ridg. 
Lapp.  &  Sch.  602  ;  [and  see  Silkstone 
and  Haigh  Moor  Goal  Go.  v.  Edey, 
(1900)  1  Ch.  167]. 

{i)  Vandebene  v.  Levingston,  3  Sw, 
625. 

(j)  Hall  V.  Coventry,  2  Ch.  Ca.  134  ; 
Wright  v.  Cliard,  4  Drew.  673. 
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B. — 1.  "  If  a  man,"  contiaued  Lord  Fitzgibbon,  "  have  a  mere  If  a  person  have 
legal  title  to  the  possession,  he  has  no  right  to  come  into  equity  ganfot  suVin" 
for  the  recovery  of  it ;    and  if  he  lias  originally  recovered  the  equity  either  for 

+Vig  pstS/tG  or  tjiiB 

possession  at  law,  he  has  no  manner  of  right  to  proceed  by  hill  ^esne  rents  and 
for  an  account  of  rents  and  profits :  as  his  title  to  the  possession  profit. 
was  at  law,  he  must  proceed  for  the  whole  there  "  (a). 

2.  Upon  this  rule  it  must  be  remarked,  that  a  dowress  (b)  and  Sems,  a  dowese, 
infant  (c)  were  allowed  to  proceed  in  equity  upon  their  legal  title, 
and  incidentally  to  the  relief  pray  an  account  of  the  mesne  rents 
and  profits.  But  by  the  Real  Property  Limitation  Act,  1833,  sect. 
41,  the  arrears  of  dower  are  recoverable  for  six  years  only  next 
preceding  the  commencement  of  the  suit  (d).  And  the  account 
of  an  infant  will  be  barred,  if  he  do  not  institute  a  suit  within  six 
years  after  he  has  attained  his  majority  (e). 

C. — 1.  "  If  a  party,"  Lord  Fitzgibbon  proceeded,  "  be  obliged  If  a  person  ap- 
to  come  into  a  Court  of  Equity  for  aid  to  enable  him  to  prosecute  aid^his°aotion^t° 

his  title  at  law"  (as  where  he  could  not  recover  in  a  legal  action  law  he  might  have 

.  oome  back  for  an 

by  reason  of  an  outstandmg  term,  or  because  the  title-deeds  to  account. 

the  estate  were  in  the  hands  of  the  defendant),  "  after  possession 

recovered  at  law,  there   may   be  cases  in  which  he   may   come 

back  for  an  account  of  rents  and  profits  in  the  suit  depending 

in  equity  "  (/).     Or  the  plaintiff,  being  obliged  to  resort  to  equity  Or  being  obliged 

on  one  ground,  might,  to  prevent  circuity,  have  asked  complete  g^  g^^  ground, 

relief  in  the  first  instance  in  that  Court ;  and  if  his  title  were  ^^  might  have 

obtained  his 

established,  an  account  of  the  rents  and  profits  w5uld  have  been  whole  relief 
consequential  upon  the  relief  (g).  ^^°''®' 

2.  In   these   cases   the   account    ought  upon   principle   to   be  But  the  account 

in  equity  would 
be  restricted  to 

(o)  Barnewall  v.  Barnewall,  3  Ridg.  [(d)  But  the  right  of  a  dowress  to  the  legal  limit,  or 

P.  C.  66.    See  also  Dormer  v.  Fortescue,  one-third  of  the  rents  and  profits,  and  to  the  institution 

3  Atk.  130  ;  Tilly  v.  Bridges,  Pr.  Ch.  her  right  to  assignment  of  dower  are  of  the  suit. 

262  ;  Owen  v.  Aprice,  1  Ch.  Rep.  32  ;  separate    and    independent ;    if    she 

Anon,  case,  1  Vein.  105,  contradicted  enjoys  the  former  right,  she  will  not 

3  Atk.  129.  be  prejudiced  thereby  in  respect  to 

(6)  Mundy  v.  Mundy,  2  Ves.  jun.  the  latter,  but  after  twelve  years  the 

122  ;  D'Aroy  v.  Blake,  2  Sch.  &  Lef.  Court  might    refuse    relief    on    the 

387  ;  Wild  v.  Wells,  1  Dick.  3  ;  Meggot  ground  of  laches  :  Williams  v.  Tliomas, 

V.  Meggot,  2  Id.  794 ;  Goodenough  v.  (1909)  1  Ch.  (C.A.)  713.] 
Goodenough,  2  Id.  795  ;  Gurtis  v.  Gurtis,  (e)  Lockey  v.  Lockey,  Pr.  Ch.  518  ; 

2  B.  C.  C.  620 ;  Moor  v.  Black,  Cas.  and  see  Knox  v.  Gye,  5  L.  E.  H.  L. 

t.   Talbot,   126 ;    and  see  Dormer  v.  674. 

Fortescue,  3   Atk.    130  ;    Pulteney   v.  (/)  See  Dormer  v.  Fortescue,  3  Atk. 

Warren,  6  Vee.  89  ;  Agar  v.  Fairfax,  124 ;  S.  G.,  Ridg.  Rep.  t.  Hardwicke, 

17  Ves.  552.  176  ;  Reade  v.  Beade,  5  Ves.  744. 

(c)  See  Dormer  v.  Fortescue,  3  Atk.  (g)  Townsend  v.  Ash,  3  Atk.  336  ; 

130,  134  ;  S.  G.,  Ridg.  Rep.  t.  Hard-  Edwards    v.    Morgan,    M'Olel.    541  ; 

wicke,  183,  191  ;  Pulteney  v.  Warren,  Reynolds    v.    Jones,    2    Sim.    &    St. 

6  Ves.  89 ;    Newburqh  v.  Bickerstaffe,  206. 
1  Vern.  295. 
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restricted  to  the  same  period  as  that  for  which  the  mesne  profits 
were  recoverable  at  law ;  for  the  plaintiff  recovers  from  a  legal 
title,  and  the  circumstance  of  his  being  obliged  to  sue  in  equity 
ought  not  to  vary  his  rights ;  and  there  is  authority  to  support 
this  view  (a) ;  but  in  a  later  case  (6),  Vice-Chancellor  Wood 
stated  the  rale  to  be,  that  in  an  adverse  suit  in  the  nature  of  an 
ejectment  suit  the  account  is  directed  only  from  the  filing  of  the 
bill ;  and  there  may  be  some  difficulty  in  establishing  a  dis- 
tinction between  cases  where  the  plaintiff  sues  upon  a  mere  equit- 
able title  and  cases  where  his  title  is  rendered  partially  equit- 
able, so  to  speak,  by  the  existence  of  outstanding  terms  or  estates. 
Unless  the  de-  3_  jf  ^he  plaintiff  has  been  kept  out  of  the  estate  by  Vae  fraud, 

fendant  be  guilty       .  -"^  .  ^  ■,         r~i 

of  fraud.  misrepresentation,    or    concealment   of    the   defendant,   the    Court 

will  suppose  that,  had  the  plaintiff  known  his  just  rights,  he 
would  have  commenced  his  action  at  law  on  the  first  accruer  of 
his  title,  and  will  then  decree  an  account  of  the  mesne  rents  and 
profits  against  the  defendant  from  that  period  (c). 


SECTION  II 

THE  RIGHT  OF  ATTACHING  THE  PROPERTY  INTO  WHICH  THE  TRUST 
ESTATE  HAS  WRONGFULLY  BEEN  CONVERTED 


General  rule. 


Tortious  conver- 
sion. 


1.  If  the  trust  estate  has  been  tortiously  disposed  of  by  the 
trustee,  the  cestui  que  trust  may  attach  and  follow  the  property 
that  has  been  substituted  in  the  place  of  the  trust  estate,  so  long 
as  the  metamorphosis  can  be  traced. 

In  Taylor  v.  Flumer  (d)  it  was  argued  that  although,  where 
the  conversion  was  in  pursuance  of  the  trust,  the  newly  acquired 
property  would  be  bound  by  the  original  equity  (e) ;  yet  where 
the  conversion  was  tortious,  there,  as  the  property  purchased  was 
not  in  a  form  consistent  with  the  trust,  and  the  cestioi  que  trust 
would  be  under  no  obligation  to  accept  it  in  lieu  of  the  rightful 
property,  the  cestui  que  trust  should  come  in  as  a  general 
creditor,  and  not  be  permitted  to  assert  a  specific  lien.     But  the 


(a)  Reynolds  v.  Jones,  2  Sim.  &  St. 
206. 

{h)  Thomas  v.  Thomas,  3  K.  &  J. 
85. 

(c)  Dormer  v.  Fortescue,  Eidg.  Eep. 
t.  Hardwicke,  184,  185  ;  S.  C,  3  Atk. 
130. 


(d)  3  M.  (&  S.  562. 

(e)  Biirdett  v.  JVillett,  2  Vern.  638  ; 
Eyall  V.  Rolle,  1  Atk.  172  ;  Ex  parte 
Chion,  3  P.  W.  187,  note  (A)  ;  JVaite 
V.  Whorwood,  2  Atk.  159  ;  Ex  parte 
Sayers,  5  Ves.  169  ;  Anon,  case,  Sel. 
Ch.  Ca.  57. 
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distinction  was   disallowed   (a) ;    for  "  An  abuse  of  trust,"  said 

Lord  Ellenborough,  "can  confer  no  rights  on  the  party  abusing 

it,  nor  on  those  who  claim  in  privity  with  him"  (&). 

2.  It   was  said  by   Lord  King   that  "money  has  no  earmark,  "  Money  has  no 

insomuch  that  if  a  receiver  of  rents  should  lay  out  all  the  money 

in  the  purchase  of  land,  or  if  an  executor  should  realise  all  his 

testator's   estate,  and  afterwards  die  insolvent,  yet   a  Court   of 

Equity  could  not  charge  or  follow  the  land"  (c) ;  and  hank  jio^gs  Bank  notes  and 
^      •'         .  .  °  ^  '  '  negotiable  bills. 

and  negotiable   hills  have    been   represented    as    possessing    the 

same  quality.     But  the  notion   seems   to   have   originated  from 

some  misconception,  and  cannot  be  supported.     Lord  Mansfield 

observed :  "  It  has  been  quaintly  said  that  the  reason  why  money 

cannot  be  followed  is  because  it  has  no  earmark,  but  this  is  not 

true.     The  true  reason  is  upon  account  of  the  currency  of  it — 

it  cannot  be  recovered  after  it  has  passed  in  currency.     Thus, 

in  the  case  of  money  stolen,  the  true   owner  cannot  recover  it 

after  it  has  been  paid  away  fairly  and  honestly  upon  a  valuable 

and  bond  fide  consideration :   but  before  the  money  has  passed 

in   currency   an   action   may   be  brought   for  the   money  itself. 

Apply  this  to  the  case  of  a  bank-note — ^an  action  may  lie  against 

the  iinder,  it  is  true,  but  not  after  it  has  been  paid  away  in 

currency  "  {d).     And  Lord  Ellenborough  observed :  "  The  dictum 

that  money  has  no  earmark   must  be  understood  as   predicated 

only   of   an   undivided   and  undistinguishable   mass   of    current 

money ;  but  money  kept  in  a  bag,  or  otherwise  kept  apart  from 

other  money,  guineas,  or  other  coin  marked  (if  the  fact  were  so) 

for  the  purpose  of  being  distinguished,  are  so  far  earmarked  as 

to  fall  within  the  rule  which  applies  to  every  other  description 

of  personal  property,  whilst  it  remains  in  the  hands  of  the  factor 

or  his  general  legal  representatives  "  (e).     The  only  distinction) 

then,  between  money,  notes^  or   hills,  and  other  chattels,  appears 

to   be   this-^that   the   former,  for  the   protection  of  commerce, 

(d)  The  same  point  has  been  viewed  17  Sim.   Ill;   Harford  v.  Lloyd,  20 

as  not  maintainable  in  several  jjreOTOMS  Beav.  310  ;  Frith  v.  Cartland,  2  H.  & 

cases,  as  in  Whiteeomb  v.  Jacob,  1  Salk.  M.  417. 

160  ;  Lane   v.    Dighton,  Amb.   409  ;  (6)  Taylor  v.   Plumer,  3  M.  &   S. 

Ryall  V.  Byall,  lb.  413  ;  Balgney  v.  574. 

Hamilton,  lb.  414.  N.B.— Wilson  v.  (c)  Deg  v.  Leg,  2  P.  W.  414  ;  and 
Foreman,  2  Dick.  593,  is  misreported  ;  so  his  Lordship  seems  to  have  de- 
see  Lench  v.  Lench,  10  Ves.  519.  The  cided  in  Gox  v.  Bateman,  2  Ves. 
subsequent  cases  are  Lord  Chedworth  19  ;  and  see  Waite  v.  Whonoood,  2 
V. '  Edwards,  8  Ves.  46 ;  Greatley  v.  Atk.  159 ;  TVhitecomb  v.  Jacob,  1 
Noble,  3  Mad.  79  ;  Buckeridge  v.  Glasse,  Salk.  160. 

Cr.  &  Ph.  126  ;  Murray  v.  Pinkett,  12  {d)  Miller  v.  Race,  1  Burr.  457,  459. 

01.  &  Fin.  784  ;  Sheridan  v.  Joyce,  1  (e)  Taylor  v.  Plumer, ZM..  &  S.  575. 
Jon.  &  Lat.  401  ;  Trench  v.  Harrison, 
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:  money 


Trust ] 

mixed  with  the 

trustee's  money. 


Assets  employed 
in  trade. 


cannot  be  pursued  into  the  hands  of  a  hond  fide  holder,  to  whom 
they  have  passed  in  circulation  {a),  whilst  other  chattels  can  be 
recovered  even  from  a  purchaser  for  a  valuable  consideration, 
provided  he  did  not  buy  them  in  market  overt.  Money  (6), 
notes  (c),  and  bills  {d),  may  be  followed  by  the  rightful  owner, 
where  they  have  not  been  circulated  or  negotiated,  or  if  the 
person  to  whom  they  passed  had  express  notice  of  the  trust  (e). 
And  the  only  difference  to  be  taken  between  money  on  the  one 
hand,  and  notes  and  hills  on  the  other,  is  that  money  is  not 
earmarked,  and  therefore  cannot  be  traced  except  under  par- 
ticular circumstances,  but  notes  and  bills,  from  carrying  a 
number  or  date,  can  in  general  be  identified  by  the  owner 
without  difficulty  (/). 

3.  We  may  here  put  the  case  of  trust  money  mixed  in  the 
same  heap  with  the  trustee's  money.  It  may  be  said,  that  the 
trust  money  has,  like  water,  run  into  the  general  mass,  and 
become  amalgamated,  and  therefore  the  cestui  que  trust  has  no 
lien.  But  clearly  this  cannot  be  maintained,  for  suppose  a 
trustee,  partly  with  his  own  money  and  partly  out  of  the  trust 
fund,  to  have  purchased  an  estate.  It  cannot  be  predicated  of 
any  particular  part  of  the  estate  that  it  was  purchased  with  the 
cestui  que  t^'ust's  money,  and  yet  the  cestui  que  trust  has  a  lien 
upon  the  whole  for  the  amount  that  was  misemployed  {g).  And 
it  follows  in  the  other  case,  that  though  the  identical  pieces  of 
coin  cannot  be  ascertained,  yet,  as  there  is  so  much  belonging  to 
the  trust  in  the  general  heap,  the  cestui  que  trust  is  entitled  to 
take  so  much  out  (h). 

4.  Upon  a  similar  principle,  if  a  surviving  ^partner,  being  the 

executor   of  a   deceased   partner,  continue  the  testator's  capital 

Raphael  v.  Bank  of  England,  17  C.  B. 
161. 


1(a)  Collins  v.  Stimson,  11  Q.  B.  D. 
142.] 

(6)  See  Taylor  v.  Pliinier,  3  M.  & 
S.  57.5  ;  Miller  v.  Race,  1  Burr.  457  ; 
Howard  v.  Jemmet,  3  Burr.  1369 ;  King 
V.  Eggington,  1  T.  R.  370;  Ryall  v. 
Rolle,  1  Atk.  172;  [and  see  Patten  v. 
Bond,  60  L.  T.  N.S.  583,  585;  37 
W.  R.  373]. 

(c)  Anon,  case,  1  Salk.  126  ;  S.  C, 
1  Eaym.  738  ;  Miller  v.  Race,  1  Burr. 
457  ;  Taylor  v.  Plumer,  3  M.  &  S.  562. 

(d)  Bennet  v.  Mayhew,  cited  Pul- 
teney  v.  Darlington,  1  B.  C.  C.  232, 
and  Cator  v.  Earl  of  Pembroke,  2  B. 
0.  C.  287  ;  Frith  v.  Gartland,  2  H.  & 
M.  417  ;  and  see  Ex  parte  Sayers,  5 
Ves.  169  ;  Lord  Ghedworth  v.  Edwards, 
8  Ves.  46  ;  Ryall  v.  Rolle  1  Atk.  172  ; 


(e)  Verney  v.  Carding,  cited  Joy  v. 
Campbell,  1  Soh.  &  Lef.  345. 

(/)  See  Ford  v.  Hopkins,  1  Salk. 
283. 

(g)  Lane  v.  Dighton,  Amb.  409 ; 
Lewis  V.  Madocks,  17  Ves.  57,  58 ; 
Price  V.  Blakemore,  6  Beav.  507  ; 
Hopper  V.  Gonyers,  2  L.  R.  Eq.  549  ; 
[and  see  Re  Pwmfrey,  22  Ch.  D.  255  ; 
Re  Shane,  (1895)  1  I.  E.  146]. 

(/i)  See  Pennell  v.  Deffell,  4  De  G. 
M.  &  G.  382  ;  Ex  parte  Sayers,  5  Ves. 
169  ;  Ernest  v.  Croysdill,  2  De  G.  T. 
&  J.  175  ;  Frith  v.  Gartland,  2  H. 
&  M.  417  ;  [Re  Hallett's  Estate,  13 
Gh.  D.  (C.A.)  696]. 
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without  authority  in  his  trade,  though  the  capital  may  consist 
only  of  the  stock  and  debts  of  the  partnership,  and  these  may 
undergo  a  continual  course  of  change  and  fluctuation,  yet  the 
Court  follows  the  trust  capital  throughout  all  its  ramifications, 
and  gives  to  the  beneficiaries  of  the  deceased  partner's  estate  the 
fruits  derived  from  that  capital  so  continually  altered  and 
changed  (a). 

5.  And  so  if  a  trustee  pay  trust  money  into  a  bank  to  the  Money  followed 
account  of  himself,  not  in  any  way  ear-marked  with  the  trust,  ™"^ 
and  also  keep  private  money  of  his  own  to  the  same  account,  the 
Court  will  disentangle  the  account,  and  separate  the  trust  from 
the  private  money,  and  award  the  former  specifically  to  the 
cestui  que  trust  (b).  [And  the  same  rule  will  apply  equally  in 
the  case  of  a  person  occupying  a  fiduciary  position,  although  not 
an  express  trustee,  as  a  factor,  or  agent  (c) ;  and  has  even  been 
applied  to  the  case  of  a  person  borrowing  money  for  a  specific 
purpose  (e.g.  for  the  purchase  by  him  of  property  to  be  afterwards 
mortgaged  to  the  lender),  and  not  applying  it  for  the  purpose  for 
which  it  was  advanced  (d).  It  was  formerly  held  that]  as 
against  the  cestui  que  trust  the  general  rule  must  prevail  that 
the  sums  drawn  out  must  be  attributed  to  the  earliest  deposits, 
according  to  the  order  in  which  they  were  paid  in  (e) ;  [but 
where  the  question  is  only  between  the  cestui  que  trust  and  the 
trustee,  the  rule  has  been  modified,  and  so  long  as  the  trustee 
has  money  of  his  own  standing  to  the  account,  drawings  by  him 
for  his  private  purposes  will  be  attributed  to  his  private  money, 
leaving  the  trust  money  intact  (/).     This  follows  from  the  general 

(a)  See  ante,  p.  308.  of    special  circumstances  ;   Ex  parte 

(6)  Fennell  v.  Deffell,  4  De  G.  M.  &  Plitt,  60  L.  T.  N.S.  397  ;  37  W.  R. 

G.  372.     The  observations   of  L.   J.  463.] 

Knight  Bruce,  p.  381,  are  well  worth  [(d)  Gibert  v.  Gonard,  52  L.  T.  N.S. 

a  careful  perusal.    [EeHallett's  Estate,  54  ;  33  W.  B.  302  ;  54  L.  J.  N.S.  Ch. 

13  Ch.  D.  (C.A.)  696  ;  Birt  v.  Burt,  11  439  ;   and   see  Harris  v.    Truman,  7 

Oh.  D.  773,  note ;  and  see  M'Mahon  Q.  B.  D.  340 ;  9  Q.  B.  D.  (C.A.)  264.] 

V.  Featherstonhaugh,  (1895)  1  I.  R.  83,  (e)  Pennell  v.   Deffell,  4  De  G.  M. 

where  the   customer  of    a  deceased  &  G.  372  ;  Frith  v.  Cartland,  2  H.  & 

stockbroker  was  held  entitled  to  the  M.  417  ;  [Brown  v.  Adams,  4  L.  R.  Ch. 

benefit  of  the  lien  of  his  bankers  on  App.  764]. 

securities  lodged  by  them  in  court.]  [(/)  Re  Hallett's  Estate,  13  Ch.  D. 

[{c)BeHalletVsEstate,lZGh..T).{G.^.)  (C.A.)   696;    overruling    Pennell    v. 

696,  where  the  earlier  cases  are  dis-  Deffell,  uhi  sup.,  and  the  other  earlier 

cussed  ;  Birt  v.  Burt,  11  Ch.  D.  773,  cases;  and  see  Cori/ v.  r/ieilfecca,(1897) 

note ;  Bank  of  Ireland  v.  Gogry  Spin-  A.  C.  286,  295  ;   Be  Hallett  &   Go., 

ning  Co.,  (1900)  1  1.  R.  219  ;  but  there  (1894)  2  Q.  B.  (C.A.)  237  ;  Re  Oatway, 

isno  fiduciary  relation  between  banker  (1903)  2  Ch.  356,  treating  Brown  v. 

and  customer  ;  Foley  v.  Hill,  2  H.  L.  Adams,  uhi  sup.,  as  being  overruled  by 

0.  28  ;  MaHen  v.  Roche,  53  L.  T.  N.S.  Re  Hallett's  Estate,riCh.D.{C.A.)B96.] 
946  ;  34  W.  R.  253  ;  in  the  absence 
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priaciple  that  where  a  mau  does  aa  act  which  may  be  rightfully 
performed,  he  caaaot  say  that  that  act  was  intentionally,  and  in 
fact,  done  wrongly;  so  far  as  possible  the  honest  intention  of 
drawing  out  his  own  money  must  be  attributed  to  the  trustee. 
Where,  however,  the  trustee  has  exhausted  his  own  money,  and 
the  account  at  the  bank  is  composed  of  moneys  belonging  to 
different  trusts,  the  general  rule  will  prevail,  and  the  snm-s 
drawn  out  will,  in  the  absence  of  evidence  to  the  contrary,  be 
attributed  to  the  eatliest  deposits  (a).]  If  trust  money  be  paid 
into  a  bank  to  an  account  headed  in  such  a  way  that  the  banker 
c&nnot  fail  to  know,  and  must  be  taken  to  know  that  it  was  a 
trust  accoiiat,  thoikgh  the  bankers  are  not  bound  to  inquire  into 
the  propriety  of  the  trustee's  cheq^ues  upon  that  account,  yet  if 
the  trustee  becomes  bankrupt  and  has  overdrawn  his  private 
account,  the  bank  cannot  apply  the  credit  of  the  trust  accemit 
by  way  of  set-off  against  the  debit  of  the  private  account  (?)). 
[But  where  bankers,  without  any  intention  of  benefiting  them- 
selves, or  any  reason  to  suspect  that  their  customer  is  insolvent 
or  intends  to  commit  a  breach  of  trust,  place  money  which 
they  know  to  be  trust  money  to  his  private  account  which  is 
overdrawn,  no  trust  account  having  been  opened  by  him  with 
them,  they  will  not  thereby  become  liable  to  make  good  to  the 
cestuis  que  trust  any  loss  subsequent  on  the  customer's  subsequent 
insolvency  (c). 

Where  a  banking  company  were  employed  as  agents  to  collect 
money  and  to  remit  it  to  their  employers^  and  they  received  the 
money  in  cash  and  placed  it  with  the  other  cash  of  the  bank, 
and  informed  their  employers  that  the  money  had  been  remitted, 
but  before  it  was  actually  remitted  the  bank  failed,  it  was  held 
that  the  money  was  part  of  the  general  assets  of  the  bank,  and 
that  the  employers  of  the  bank  had  no  priority  over  the  other 
creditors  {d) ;  but  this  case  has  been  disapproved  of  by  the  Court 
of  Appeal,  and  cannot  be  regarded  as  law  (e). 

[{a)EeHallett'sEstate,13Ch.  D.(C.  A.)  [(c)  Goleman  v.  Bucks  and  Oxon  Bank, 

696 ;  Hancock  V.  Snith,i\  Ch.D.  (O.A.)  (1897)  2  Ch.  243  ;  and  see  Shields  v. 

456;   Re    Ulster  Building  Society,  25  Bank  of  Ireland,  {\^0\)  I  I. 'R.  i'i%'\ 

L.  R.  Ir.  24,  29  ;  Be  Murray,  57  L.  T.  [(d)  Ex  parte  Dale  and  Gompany,  11 

N.S.  223  ;  Be  Stenning,  (1895)  2  Ch.  Oh.   U.   772  ;    and  see   Whiteconib  v. 

433  ;  and  see  Mutton  v.  Peat,  (1899)  Jacob,  1  Salk.  160  :  Byall  v.  Rolle,  1 

2  Ch.  556,  560,  per  Byrne,  J.  ;  S.  G.,  Atk.    165,  172  ;    Ex  parte  Dumas,   1 

(1900)  2  Ch.  (O.A.)  79.]  Atk.  232  ;    Scott  v.  Surman,  Willes, 

(6)  Ex  parte  Kingston,  6  L.  R.  Ch.  400  ;  Ex  parte  Plitt,  37  W.  R.  463  ; 

App.  632  ;    [and  see   Union  Bank  of  60  L.  T.  N.S.  397.] 

Australasia  V.  Murray  Aynsley,  (1898)  [(e)  Re  Hallett's  Estate,  13  Ch.  D. 

A.  C.  693].  (C.A.)  696.] 
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In  order,  however,  that  the  rule  as  to  following  trust  money  should  [Necessity  for 
apply,  there  must  be  something  specific  which  is  capable  of  being  identification.] 
identified  as  that  into  which  the  money  has  been  converted,  and 
where  a  transaction  has  been  carried  out  by  a  set-off  in  account  so 
that  no  cheque,  note,  coin,  or  credit  has  ever  passed  or  existed  in 
specie,  the  doctrine  is  inapplicable  (a). 

6.  By  the   Partnership  Act,  1890  (h),  sect.  13,  if   a  partner,  [Trust  money 
being    a    trustee,    improperly    employs    trust    property    in    the  busm°esa  o"' 
business  or  on  account  of  the  partnership,  no  other  partner  is  partnership.] 
liable  for  the  trust  property  to  the  persons  beneficially  interested 

therein,  but  nothing  in  the  section  is  to  prevent  trust  money 
from  being  followed  and  recovered  from  the  firm  if  still  in  its 
possession  or  under  its  control. 

7.  In   a   Scotch   case,  where  the  funds  of   two  charities  had  [Different  trust 
been   intermixed  and  dealt  with  as  a  common   fund,  and  part  mixed.] 

of  the  trust  funds,  which,  however,  could  be  traced  as  having 
originally  belonged  to  one  of  the  charities,^  had  been  invested 
in  land  which  subsequently  increased  very  largely  in  value,  it 
was  held  that  the  profit  must  be  taken  to  have  been  made  by 
the  whole  trust,  and  must  be  apportioned  between  the  charities 
in  the  proportions  in  which  they  were  originally  entitled  to  the 
common  fund  (c).] 

8.  In  tracing  money  into  la^id,  the  principal  difi&culty  in  the  Following  money 
old  cases  arose  from  the  Statute  of  Frauds  (d),  the  7th  section  reference  to  the 

enacting  that  all  declarations  of  trusts  of  land  should  be  mani-  Statute  of 

°  Frauds, 

fested  and  proved  by  some  writing.     It  was  formerly  held  that 

parol  evidence,  to  prove  a  state  of  circumstances  from  which  a 
Court  of  Equity  would  elicit  a  constructive  trust,  was  inadmis- 
sible (e);  but  Lord  Hardwicke,  on  the  ground  that  constructive 
trusts  were  excepted  out  of  the  Statute  of  Frauds  (/),  ruled  that 
parol  evidence  might  be  given  (ff) ;  and  Sir  T.  Clarke,  in  the 
leading  case  of  Lane  v.  Dighton  (h)  (though  had  the  point  been 
res  integra,  he  should  have  thought  the  evidence  not  admissible 
within  the  statute),  followed  the  authority  of  Lord  Hardwicke; 
and  whatever  doubts  might  formerly  have  been  entertained 
upon  the  subject,  the  law  is  now  settled  (^). 

[{a)  Re  Hallett  S  Go.,  (1,894)  2  Q.  B.  (/)  By  tlie  8tli  section  ;  see  p.  217, 

(O.A.)  237  ;  and  see  Ex  parte  Hard-  ante, 
castle,  44  L.  T.  N.S.  523 ;  29  W.  E.  615.]  (g)  Ryall  v.  Ryall,  Amb.  413  ;  and 

[(6)  53  &  54  Vict.  c.  39.]  see  Anon,  case,  Sel.  Ch.  Ca.  57. 

[(c)  The  Lord  Provost,  cfcc,  of  Edin-  (h)  Amb.  409. 

burgh  v.    The  Lord  Advocate,  4  App.  (i)  Lench  v.   Lench,  10   Ves.  517  ; 

Cas.  823.]  Hopper    v.     Gonyers,    2    L.     R.    Eq. 

(d)  29  Car.  2.  c.  3.  549. 

(e)  See  aiite,  p.  188. 
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Trustee  bound  to 
invest  a  certain 
sum,  and  pur- 
chasing at  that 
price. 


Covenant  to 
settle  his  whole 
personal  estate 
and  a  subsequent 
purchase  is  made. 


Whether  cestui 
que  trust  can  take 
the  land  itself, 
or  has  only  a 
lien. 


[Trustee  may 
follow  trust 
money  though 
he  has  concurred 
in  breach.] 


9.  The  mere  fact  that  a  trustee  has  trust  money  in  his  hands 
when  he  makes  a  purchase,  is  not  sufficient  to  attach  the  trust 
on  lands  bought  by  him  (a).  But  if  a  trustee  who  is  under  an 
obligation  to  lay  out  money  on  land,  purchase  an  estate  at  a 
price  corresponding  with  the  sum  to  be  invested,  the  Court,  in- 
dependently of  positive  evidence,  may  presume  the  trust  money 
to  have  been  so  applied  (h).  But  no  such  presumption  can  be 
raised  where  it  can  be  shown  that  the  trustee,  though  under 
such  an  obligation,  was  mistaken  in  the  nature  of  the  trust,  and 
acted  under  a  different  impression  (c).  And  where  a  tenant 
for  life,  with  power  to  sell  and  invest  in  the  purchase  of  other 
land,  purchased  lands  with  harrowed  money,  and  many  years 
afterwards  sold  the  settled  estates,  and  applied  the  purchase- 
money  partly  in  discharge  of  the  debts  thus  contracted  by  him, 
it  was  held  that  the  purchased  lands  could  not  be  treated  as 
liable  to  the  trusts  of  the  settled  estates  {d). 

10.  In  Lewis  v.  Madocks  («),  no  evidence  to  connect  any  par- 
ticular fund  with  the  estate  was  necessary,  for  a  person  having 
covenanted  on  his  marriage  to  settle  all  the  personalty  he  should 
acquire  upon  certain  trusts,  and  having  afterwards  invested 
parts  of  his  personalty  on  land,  it  was  clear  that  the  money 
expended  upon  the  estate  was  bound  by  the  trust,  and  could 
therefore  be  followed  into  the  purchase. 

11.  Where  a  trust  fund  is  traceable  into  land,  and  the  fund 
constitutes  a  part  only  of  the  money  laid  out  in  the  purchase, 
the  Court  has  usually  given  a  lien  merely  on  the  land  for  the 
trust  money  and  interest  (/);  but  where  the  entire  land  is 
clearly  the  fruit  of  the  trust  fund,  the  cestui  gue  trust  must 
upon  principle  have  a  right  to  take  the  land  itself,  whether 
the  purchase  was  or  was  not  of  the  description  authorised  by 
the  trust  {g). 

[12.  A  trustee,  who  has  himself  concurred  in  a  breach  of  trust, 
whereby  the  trust  estate   has  been  improperly  expended   upon 


{a)  Sealy  v.  Stawell,  2  Ir.  R.  Eq. 
326. 

(6)  See  Anon,  case,  Sel.  Ch.  Ca. 
57  ;  Price  v.  Blachmore,  6  Beav. 
507  ;  Mathias  v.  Mathias,  3  Sm.  &  G. 
552. 

(c)  Perry  v.  Phelips,  4  Ves.  108,  see 
116,  117. 

(d)  Denton  v.  Davies,  18  Ves.  499. 
(6)  8  Ves.  150 ;  &  C,  17  Ves.  48 

[and  see  Re  Bendy,  (1895)  1  Ch.  109 
Finlay  v.  Darling,  (1897    1  Ch.  719 


Lord  Olmrston  v.  Buller,  77  L.  T.  N.S. 
45]. 

(/)  Lane  v.  Dighton,  Ami).  409  ; 
Levns  v.  Madocks,  8  Ves.  150  ;  17  Ves. 
48,  see  57  ;  Price  v.  Blakemore,  6  Beav. 
507  ;  Scales  v.  Baker,  28  Beav.  91  ; 
Hopper  V.  Gonyers,  2  L.  R.  Eq.  549. 

(g)  Trench  v.  Harrison,  17  Sim.  111. 
Lord  Jlanners,  iu  Savage  v.  Carroll, 
1  B.  &  B.  265,  see  284,  seems  to  have 
thought  otherwise ;  but  this  was  before 
Taylor  v.  Plumer,  p.  1150,  ante. 
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buildings  upon   his   co-trustee's   property,  may,  notwithstanding 

such  concurrence,  take  proceedings  against  his  co-trustee  to  follow 

the  trust  property  (a).] 

13.  Where  trust  money  is  followed  into  the  hands  of  a  person  statute  of  Limi- 

who,  as  having  received  it  by  collusion,  or  with  express  notice  *  '°"^' 

of  the  trust,  becomes  himself   a  trustee,   he   is   precluded    from 

pleading  the  Statute  of  Limitations  (h). 

[14.  It  is  not  a  fraudulent  preference  on  the  part  of  a  trustee  [Repayment  of 

r,  .  -ijii  J.  1-j.j  j.1.     trust  money  not 

who  has  misappropriated  trust  money  to  make  it  good   on   the  ^  fraudulent  pre- 

eve  of  bankruptcy  (c).  ference.] 

15.  Money   obtained   by   fraud   cannot  be   followed  into  the  [Fraud  or  ille- 
hands  of  persons  who  take  it  in  satisfaction  of  a  hond  fide  debt 

without  notice  {d).  But  where  the  payment  is  made  without 
any  legal  consideration,  as  for  the  purpose  of  stifling  a  prosecu- 
tion, the  money  may  be  followed  by  a  person  who  is  not  in  'pari 
delicto  by  being  a  party  to  the  illegal  act  (e). 

16.  Where    an   agent  corruptly   receives    commission,   he    is  [Co^^pV^.'^^'P* 

•  /     N     ,  -1  of  oommassion.] 

accountable  as  a  constructive  trustee  (/),  but  until  some  judg- 
ment has  been  obtained  against  him  by  the  principal,  the  money 
cannot  be  treated  as  the  money  of  the  principal  so  as  to  entitle 
him  to  follow  it  into  investments  made  by  the  agent,  and  obtain 
an  injunction  against  his  dealing  therewith  (^).J 


SECTION  III 

OF  THE  REMEDY  FOB  A  BREACH  OF  TRUST  AGAINST  THE  TRUSTEE 
PERSONALLY 

1.  We  may  remark  in  limine  that,  under  the  Larceny  Act,  1861  Punishment  of 
(A),  a  breach  of  trust  may  be  a  criminal  act,  and  that  if  a  trustee  trustees. 

[(a)  Carson  v.  Shane,  13  L.  R.  Ir.  {{d)  Northern  Counties,  dec.  Insurance 

139  ;  Prices.  Blakemore,  6  Beav.  507.]  Company  v.  JFhipp,  26  Ch.  D.  (C.A.) 

(5)  Ernest  v.  Groysdill,  2  De  G.  F.  482,  495.] 
&  J.  175  ;  6  Jur.  N.S.  740  ;  Rolfe  v.  [(e)  Ex  parte  Wolmrhampton  Bank- 
Gregory,  11  Jur.  N.S.  97  ;  S.  C,  4  De  ing  Company,  14  Q.  B.  D.  32.] 
G.  J.  &  S.  576  ;  see  post,  p.  1161.  [(/)  Ante,  p.  208.] 

[(c)  Ex  parte  Stubbins,   17  Ch.  D.  [(g)   Lister    c&    Go.    v.    Stubbs,    45 

(C.A.)  58  ;  Exparte  Taylor,  18  Q.  B.  D.  Ch.'D.  (C.A.)  1  ;  and  see  Be  Thorpe, 

(C.A.)  295  ;  Sxparie^aZZ,  W.N.  1886,  (1891)    2   Ch.    360;    Crant    v.    Gold 

p.  211  ;  1887,  p.  21;  35  W.  R.  264;  Exploration  and  Development  Syndicate, 

New,  Prance  da    Garrard's   Trustee  v.  (1900)  1  Q.  B.  (C.A.)  233.] 

Hunting,  (1897)  1  Q.B.  607  ;  lb.  2Q.B.  (/i)  24  &  25  Vict.  c.  96,  ss.  80,  86, 

(G.A.)  19 ;  (1899)  A.  C.  (H.L.)  419  {sub.  re-enacting  substantially  20  &  21  Vict, 

worn.   Sharp  v.    Jackson)  ;    Taylor   v.  c.  54,  which  had  been  repealed  by  24 

London  and  County  Banking  Co.,  (1901)  &  25  Vict.  c.  94.    [On  a  charge  against 

2    Ch.    (C.A.)    231  ;    and    see   ante,  a  trustee  under   this   enactment,  of 

p.  608.]  misappropriation  of  trust-money,  a 
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Effect  of  Act 
upon  civil  pro- 
ceedings. 


Where  a  solicitor 
is  party  to  a 
breach  of  trust. 


of  any  property  for  the  benefit  of  another  person,  or  for  any 
public  or  charitable  purpose,  with,  intent  to  defraud,  appropriates 
the  same  to  his  own  use  or  for  any  other  purpose  than  the 
legitimate  one,  he  is  now  to  be  deemed  guilty  of  a  misdemeanour, 
and  be  liable  to  be  kept  in  penal  servitude  for  any  term  not 
exceeding  seven  years  and  not  less  than  three  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years,  with  or 
without  solitary  confinement  (a).  But  no  prosecution  is  to  be 
commenced  without  the  sanction  of  the  Attorney-General,  or,  in 
the  vacancy  of  that  office,  of  the  Solicitor- General;  nor,  where 
civil  proceedings  have  been  taken,  without  the  sanction  of  the 
Court  of  civil  judicature  before  which  the  same  are  pending  (6). 
And  no  remedy  at  law  or  in  equity  is  to  be  affected,  nor  is  the  Act 
to  prejudice  any  agreement  entered  into,  or  security  given  hy  any 
trustee,  having  for  its  object  the  restoration  or  repayment  of  any 
trust  property  misappropriated. 

2.  The  last  mentioned  enactment  of  the  statute  leaves  the 
remedy  of  the  cestui  que  trust  in  reference  to  civil  proceedings 
exactly  as  it  stood  before  the  Act.  It  relieves  him  from  such 
obligation,  if  any,  as  the  statute  might  have  been  held  to  impose, 
of  prosecuting  the  fraudulent  trustee  before  proceeding  to 
recover  his  property  (c);  and,  notwithstanding  the  general 
policy  of  the  law  {d),  may  perhaps  be  held  to  go  as  far  as  to 
authorise  an  agreement  for  the  restoration  of  the  trust  property, 
even  though  the  withdrawal  of  an  indictment  against  the  trustee 
be  one  of  the  terms  of  the  arrangement. 

3.  A  solicitor,  who  wilfully  advises  a  breach  of  trust,  is  liable 
to   be   struck   off  the   roll  (e).     And  a  fortiori  a  solicitor  who, 


statement  of  affairs  prepared  by  him 
in  the  course  of  his  bankruptcy,  under 
s.  16  of  the  Bankruptcy  Act,  1883,  is 
admissible  in  evidence  ;  Bex  v.  Pike, 
(1902)  1  K.  B.  (C.  C.  E.)  552.] 

[(a)  Sect.  1  of  the  Penal  Servitude 
Act,  1891  (54  &  55  Vict.  o.  69),provides 
that  where  under  any  enactment  in  • 
force  when  the  section  comes  into 
operation  (5th  August,  1891)  the  Court 
has  power  to  award  a  sentence  of  penal 
servitude,  the  sentence  may,  at  the  dis- 
cretion of  the  Court,  be  for  any  period 
not  less  than  three  years,  and  not 
exceeding  five  years,  or  any  greater 
period  authorised  by  the  enactment ; 
and  further,  that,  in  lieu  of  a  sentence 
of  penal  servitude,  the  Court  may 
award  imprisonment  for  any  term  not 
exceeding  two  years,  with  or  without 


hard  labour.] 

(6)  See  Wadliam  v.  Bigg,  1  Dr.  & 
Sm.  216. 

(c)  As  to  the  necessity  for  prosecut- 
ing before  taking  civil  proceedings  in 
cases  of  felony,  see  Cox  v.  Paxton, 
17  Ves.  329  ;  White  v.  Spettigue,  13 
M.  &  W.  603  ;  Scattergood  v.  Sylvester, 
15  Q.  B.  506  ;  [Midland  Insurance 
Company  v.  Smith,  6  Q.  B.  D.  561  ; 
Boope  V.  D'Avigdor,  10  Q.  B.  D.  412]. 

(d)  See  Keir  v.  Leeman,  9  Q.  B.  371  ; 
[Williams  v.  Bayley,  1  L.  R.  H.  L. 
200 ;  Flower  v.  Sadler,  10  Q.  B.  D.  (C.  A.) 
572;  Windhill  Local  Board  y.  Vint,  4b 
Ch.D.  (C.A.)361  ;  Jones  v.  Merioneth- 
shireBuilding  Society,  (1891)  2  Ch.  587  ; 
(1892)  1  Ch.  (C.A.)  173]. 

(e)  Goodwin  v.  Gosnell,  2  Coll.  457, 
see  p.  462. 
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being   a   trustee,  himself  commits   a   wilful   ireach   of  h'ust,  is 

amenable  to  the  same  penalty  (a).     But  a  solicitor  (in  common 

with  any  other  agent)  is  not  liable  as  a  constructive  trustee  for 

the  consequences  of  acts  done  by  him,  pursuant  to  instructions 

from   his   clients,  who   are  trustees,  and   exercising  their  legal 

powers,  unless  he  either  receive  some  part  of  the  trust  property, 

or   assist    with    knowledge    in    some    dishonest    and   fraudulent 

design  on  the  part  of  his  clients  (&).     Thus  a  testator  devised  and 

bequeathed  his  residuary  estate  to  Crush,  Lugar,  and  Addy,  his 

three  trustees  and  executors,  upon  trust  for  his  four  children, 

viz.  Ann  (who  married  Barnes),  Susan  (who  married  the  trustee, 

Addy),  and  William  and  Mary.     The  shares  of  Ann  and  Susan 

were  to  be  held  upon  trust  for  their  separate  use  respectively, 

without  power  of  anticipation,  with  remainder  to  their  children; 

and  the  will  contained  a  power  of  appointment  of  new  trustees 

vested  in  the  executors,  but  there  was  no  authority  to  diminish 

their  number.     Crush  renounced  and  disclaimed,  and  Clarke  was 

appointed  in  his  place;    but  Lugar  and  Clarke  both  died,  and 

Addy  became  sole  trustee  of  the  trust  fund.     The  shares  of  Susan 

and  "William  had  been  satisfied,  and  Mary's  share  was  not  in 

question ;  but  as  to  the  share  of  Ann,  the  wife  of  Barnes,  there 

being   disputes   between   Addy   the   trustee,   and   Barnes,  Addy 

instructed  his  solicitor,  Duffield,  to  appoint  Barnes   sole  trustee 

in  place  of  Addy,  so  far  as  regarded  the  share  of  Ann  Barnes, 

Duffield  represented  the  danger  of  placing  the  fund  under  the 

power  of  a  single  trustee,  and  advised  Addy  not  to  do  it ;  but, 

as  he  persisted,  he  advised  him  at  all  events  to  take  a  deed  of 

indemnity.     Duffield    afterwards   declined  to  proceed   unless   a 

separate  solicitor  acted  for  Mrs  Barnes  and  her  children,  and 

Preston  was  thereupon  appointed  such  solicitor,  and  he  wrote  to 

Ann  Barnes  a  letter  explanatory  of  the  risk,  but,  nevertheless, 

Ann  Barnes  wished  it  to  be  done.     The  deed  of  appointment  of 

Barnes    as   sole   trustee,  and  the  deed  of  indemnity  which  had 

been  proposed  by  Duffield,  were  then  approved  by  Preston,  and 

executed ;    and   Addy    transferred   the   share    of    Ann    Barnes 

(amounting,  after  certain  deductions,  to  2074^.  consols)  into  the 

name  of  Barnes,  who  the  next  day  sold  it  out,  and  applied  the 

proceeds  in  his  business,  and  became  bankrupt.     The  fund  having 

(a)  Be  GliandUr,  22  Beav.  253  ;  Re  199,  reversing  North,  J.,  (1895)  2  Ch. 

Hall,  2  Jiir.  N.S.  633.  69  ;    Stokes  v.  Prance,  (1898)   1    Ch. 

(6)   Barnes  v.  Addy,   9  L.  R.   Ch.  212,    224  ;    Soar    v.   Ashwell,  (1893) 

App.  251,  per  Lord  Selborne  ;  [and  see  2  Q.  B.  (C.  A.)  390,  404,  405]. 
Mara  v.  Browrie,  (1896)  1  Ch.  (C.A.) 
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been  lost,  the  children  of  Ann  Barnes  filed  their  bill  against  the 
administratrix  of  Addy  (then  deceased),  and  against  Duffield  and 
Preston,  to  compel  them  to  restore  the  trust  fund.     Addy's  estate 
was  declared  liable,  but  the  bill  was  dismissed  as  against  Duffield 
and  Preston.     The  plaintiffs  appealed  from  this  dismissal,  and 
rested  their  case  on  the  solicitors  being  parties  to  a  threefold 
breach  of  trust,  viz.  first,  the  appointment  of  a  single  trustee ; 
secondly,  the  transfer  of  the  fund  into  the  name  of  a  sole  trustee ; 
and,  thirdly,  the  division  of  the  fund,  so  that  there  should  be  a 
separate  trustee  of  each  part.     There  was  no  evidence  that  either 
Duffield  or  Preston  suspected,  or  had  reason  to  suspect,  the  good 
faith  of  Barnes,  and  Lord  Selborne  and  Lord  Justice  James  con- 
curred in  the  principle  above  laid  down,  and  dismissed  the  appeal 
with   costs   (a).     [In    a  recent   case   it   has   been  held  that  in 
order  that  a  solicitor  of  a  trustee  may  be  debarred  from  accept- 
ing payments  from  the  trustee  out  of  the  trust  estate  in  respect 
of  costs  properly  incurred,  notice  must  be  brought  home  to  him 
that,  at  the  time  when  he  accepted  the  payments,  the  trustee  had 
been  guilty  of  such  a  breach  of  trust  as  would  altogether  preclude 
him  from  resorting  to  the  estate  for  payment  of  costs  (6) ;  and 
solicitors  who,  without  seeking  to  benefit  themselves,  have  advised 
trustees  to  make  an  investment  on  a  contributory  mortgage  in 
breach  of  trust,  will  not  be  postponed  or  prejudiced  in  respect  of 
an  advance  of  money  on  the  same  security    bond  fide  made  by 
themselves  (c).] 
Civil  proceedings.      4.  As  regards  civil  proceedings  for  compensation   against  the 
trustee,  the  cestui  que  trust,  in  the  event  of  a  breach  of  trust,  is 
entitled  to  institute  proceedings  against  the  trustee  to  compel  a 
compensation  from  him  personally  for  the  loss  which  the  trust 
estate  has  sustained ;  and  if  the  plaintiff  has  a  vested  interest, 
and  has  reason  to  apprehend  that  the  trustee  is  going  abroad, 
he  may  obtain  a  writ  of  ne  exeat  regno  (d).     [But  the  breach  of 
trust  must  be  brought  home  to  the  trustee,  and  if  there  is   a 
doubt  whether  the  trustee  has  acted  honestly  and  bond  fide  in 

(a)  Barnes  v.   Addy,  9   L.  E.  Oh.  L.  R.  Eq.  260.     If  a  trustee  has  made 

App.  244  ;  [and  see  Soar  v.  Ashwell,  default  in  payment  of  a  trust  fund 

(1893)  2  Q.  B.  (C.A.)  390,  395,  396,  which  was  in  his  hands,  and  was  mis- 

404,  40fi].  applied,  he  can  be  attached,  though  he 

[{b)  Be  Blundell,  40  Ch.  D.  (C.A.)  may  have  spent  the  money  before  the 

370.]  date  of  the  order  for  payment,  and  is 

[(c)  Stokes  V.  Prance,  (1898)  1  Ch.  unable  to  pay,  and  such  trustee  is 

212.]  within   the   third    exception   of   the 

(d)  Hawlcins  v.   Hawkins,   \  Dr.  &  Debtors  Act,  1869  (32  &  33  Vict.  c. 

Sm.   75.     As  to  the  assignment  of  a  62),  s.  4 ;  Middleton  v.  Cliichester,  6  L. 

right  to  sue  for  redress  in  respect  of  R.    Ch.    App,    1 52  ;     and    see   post^ 

a  breach  of  trust,  see  Hill  v,  Boyle,  4  p.  1191. 
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the  discharge  of  his  duty,  although  he  may  have  made  mistakes, 
the  doubt  should  be  determined  in  favour  of  the  trustee  (a).] 

5.  This  right  to  sue  was  not  (previously  to  the  1st  of  January,  Statute  of 
1890  (b)  )  affected  by  the  Statute  of  Limitations  («).  And  even  a 
trustee,  who  was  also  a  cestiii  q%e  trust  in  remainder,  and  by 
whose  neglect  the  tenant  for  life  got  possession  of  the  fund,  has 
been  allowed,  notwithstanding  the  statute,  to  recover  it  from  the 
estate  of  the  tenant  for  life  who  wrongfully  possessed  himself  of 
it  (d) ;  and  a  solicitor,  who  as  agent  collects  debts  for  his  employer 
under  a  power  of  attorney  to  collect  debts  and  hold  the  proceeds 
upon  certain  trusts,  is  regarded  as  a  trustee,  and  cannot  [otherwise 
than  under  the  provisions  of  the  Trustee  Act,  1888,  sect.  8],  plead 
the  statute  (e).  [So  directors  of  a  company  who  have  improperly 
paid  dividends  out  of   capital,  are   not  permitted  to  plead  the 


[(a)  Per  Jeasel,  M.R.,  Be  Owens, 
47  L.  T.  N.S.  61.] 

[(6)  See  the  Trustee  Act,  1888,  s.  8, 
ante,  p.  1136.] 

(c)  Phillipo  V.  Munnings,  2  M.  &  0. 
309  ;  Brmme  v.  Radford,  W.  N.  1874, 
p.  124  ;  Milnes  v.  Cowley,  4  Price,  103  ; 
Gator  V.   Croydon  Railway   Company, 

4  Y.  &  C.  405  ;  Downes  v.  Bulloch, 
25  Beav.  61  ;  Clark  v.  HosUns,  36  L. 
J.  N.S.  Ch.  689  ;  Butler  v.  Carter,  5 
L.  R.  Eq.  276  ;  Brittlebanh  v.  Goodwin, 

5  L.  R.  Eq.  545  ;  Hartford  v.  Power, 
2  Ir.  Rep.  Eq.  204  ;  Woodhouse  v. 
Woodhouse,  8  L.  R.  Eq.  514 ;  Burdich 
V.  Garrick,  5  L.  R.  Ch.  App.  233; 
Stone  V.  Stone,  5  L.  R.  Ch.  App.  74  ; 
Mutlow  V.  Bigg,  18  L.  R.  Eq.  246,  re- 
versed on  other  grounds,  1  Ch.  D.  (C.  A.) 
385  ;  Watson  v.  Saul,  1  Giff.  188  ; 
Harris  v.  Harris  (No.  2),  29  Beav. 
110 ;  Brnest  v.  Groysdill,  2  De  G.  E. 

6  J.  175  ;  Rolfe  v.  Gregory,  11  Jur. 
N.S.  98  ;  S.  C,  4  De  G.  J.  &  S.  576  ; 
and  see  Bright  v.  Legerton,  2  De  G. 
E.  &  J.  606  ;  Tyson  v.  Jackson,  30  Beav. 
384  ;  Gresswell  v.  Deioell,  4  GiflF.  460  ; 
Burrowes  v.  O'Brien,  15  Ir.  Ch.  Rep. 
424  ;  BurroiBs  v.  Gore,  6  H.  L.  C.  907  ; 
[Metropolitan  Bank  v.  Heiron,  5  Ex.  D. 
(C.A.)  319.]  As  to  the  cases  of  Dunne 
V.  Doran,  13  Ir.  Eq.  R.  545,  and 
Brereton  v.  Hutchinson,  3  Ir.  Ch.  Rep. 
361,  see  Brittlehank  v.  Goodwin,  5 
L.  R.  Eq.  551.  But  see  Carroll  v. 
Hargrave,  5  I.  R.  Eq.  123.  As  to  suits 
between  solicitor  and  client,  see  Re 
Hindmarsh,  1  Dr.  &  Sm.  129. 

(d)  Butler  v.  Carter,  5  L.  R.  Eq.  276. 

(e)  Burdick    v.    Garrick,    5    L.    R. 
Ch,  App.  233,     Solicitors  receiving 


money  in  the  character  of  agents  can 
in  general  plead  the  statute  ;  Re 
Hindmarsh,  1  Dr.  &  Sm.  129  ;  Watson 
v.  Woodman,  20  L.  R.  Eq.  721  ;  [Dooby 
v.  Watson,  39  Ch.  D.  178  ;  Soar  v. 
Ashwell,  (1893)  2  Q.  B.  390,  405  ;] 
but  not  so,  where  they  receive  moneys 
bound  expressly  by  a  particular  trust 
of  which  they  are  conusant :  see 
Burdick  v.  Garrick,  5  L.  R.  Ch.  App. 
240  ;  [Re  Bell,  34  Ch.  D.  462  ;  Soar 
V.  Ashwell,  (1893)  2  Q.  B.  (C.A.)  390, 
396,  397,  405  ;  and  where  moneys 
were  remitted  to  an  agent  abroad,  for 
investment  in  a  specified  manner,  the 
agent  was  held  to  be  an  express  trustee ; 
North  American  Land  and  Timber  Co. 
V.  Watkins,  (1904)  1  Ch.  242 ;  2  Ch. 
(C.A.)  233  ;  but  the  fiduciary  relation 
existing  between  partners,  or  a  sur- 
viving partner  and  the  executors  of 
a  deceased  partner,  will  not  necessarily 
prevent  the  statute  from  being  set 
up  as  a  defence  ;  Friend  v.  Young, 
(1897)  2  Ch.  421  ;  Knox  v.  Gye,  L.  R. 
5  H.  L.  656  ;  North  American  Land 
and  Timber  Go.  v.  Watkins,  (1904)  1 
Ch.  249  ;  2  Ch.  (C.A.)  233  ;  and  see 
Power  V.  Power,  13  L.  R.  Ir.  281, 
where  it  was  said  that  "  where  there 
is  not  merely  an  agency  between 
the  parties,  but  also  a  superadded 
fiduciary  relation,  the  remedy  of 
the  principal,  who  is  then  also  the 
cestui  que  trust,  is  not  one  arising 
merely  from  contract,  or  duty  spring- 
ing from  such  contract,  where  a 
common  law  liability  would  alone 
exist,  but  is  one  to  be  dealt  with  on 
the  equitable  relation  of  trustee  and 
cestui  que  trust "]. 
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statute  (a).]  And  in  like  manner  the  personal  representative 
or  heir  or  devisee  of  a  deceased  trustee  vyho  has  committed 
a  breach  of  trust,  or  a  legatee  or  next  of  kin  in  possession  of 
the  assets,  with  notice  of  the  breach  of  trust  (6),  [or  the  executors 
of  a  husband  who  has  retained  and  made  himself  trustee  of 
separate  property  of  his  wife  (c),]  must  be  answerable  in  the 
same  way  as  the  testator  or  intestate  would  have  been  {d).  Eut 
though  the  statute  could  not  be  pleaded  in  bar,  yet  where  the 
trust  fund  had  no  actual  existence,  but  the  suit  was  for  damages, 
gross  laches  would  fer  cur  sum  cancellarice  disentitle  a  plaintiff  to 
relief,  the  Statute  of  Limitations  leaving  it  open  to  a  Court  of 
Equity  to  act  upon  its  own  rule  as  to  laches  and  acquiescence  (e). 
[Where  a  suit  is  founded  on  a  fraudulent  breach  of  duty  committed 
by  a  person  in  the  position  of  a  trustee,  as  where  a  director 
receives  a  bribe  to  neglect  his  duty,  time  will  commence  to  run  so 
soon  as  the  fraud  has  been  discovered  (/).] 

86  &  37  Viot.  6.  By  the  Supreme  Court  of  Judicature  Act,  1873,  sect.  25,  sub- 

siib-s.  2.    '  sect.  2,  it  was  expressly  enacted  that  no  claim  by  a  cestui  que  trust 

against  his  trustee  in  respect  of  any  breach  of  an  express  trust, 

37  &  38  Viot.  should  be  barred  by  any  statute  of  limitations.  But  the  Eeal 
Property  Limitation  Act,  1874,  sect.  10,  enacts  that  from  1st 
January,  1879,  no  money  or  legacy  charged  on  any  land  or  rent 
shall,  though  secured  hy  an  express  trust,  be  recoverable  but  within 
the  time  allowed  for  recovery  had  there  been  no  express  trust  {g). 

[Trustee  Act,  [The   provisions   of   the  Trustee  Act,  1888,  sect.  8,  to  which 

reference  has  already  been  made  (7i),  will  not  affect  cases  of  the 
kind  now  under  consideration  where  the  claim  of  the  cestui  que 
trust  against  the  trustee  is  "founded  upon  fraud  or  fraudulent 
breach  of  trust  to  which  the  trustee  was  party  or  privy,  or  is 

[(a)   Re  Flitcrofi's  case,  21  Ch.  D.  (1899)  2  Oh.  (C.A.)  629  ;    S.  G.,  in 

(C.A.)  519  ;  Re  Sharpe,  (1892)  1  Ch.  H.  L.  mm.  Dovey  v.  Gory,  (1901)  A.C. 

(O.A.)  154 ;  andsee  Re  Lands  A  llotment  477.] 

Company,  (1894)  1  Ch.  (C.A.)  616  ;  Re  (d)  Story  v.  Gape,  2  Jur.  N.S.  706  ; 

Dixon,    (1900)    2    Ch.    (C.A.)    561  ;  Glee  v.  Bisliop,  1  De  G.  F.  &  J.  137  ; 

M'Ardle  v.   Gaughan,  (1903)  1   I.  E.  Brittlebank  v.   Goodwin,  5  L.  R.  Eq. 

107  ;   but  directors  are  not  trustees  545  ;  \Re  Surge,  57  L.  T.  N.S.  364]. 

for  individual  shareholders,  and  may  But  see   the   Irish   cases,   Dunne  v. 

purchase  shares  from  them  without  Doran,  13  Ir.  Eq.  Rep.  545  ;  Brereton 

disclosing  negotiations  for  sale  of  the  v.  Hutchinson,  3   Ir.   Ch.   Rep.   361  ; 

company's   undertaking  :    Percival  v.  GarroU  v.  Hargrave,  5  Ir.  R.  Eq.  123. 

Wright,  (1902)  2  Ch.  421.]  (e)  Philips  v.  PennefatUr,  8  Ir.  R. 

(h)  Woodhouse  v.  Woodhouse,  8  L.  R.  Eq.  486,  pen-  Sir  Jos.  Napier,  C.S. 

Eq.  514, 521.    [But  of  course  the  estate  [(/)  Metropolitan  Bank  v.   Heiron, 

of  a  deceased  trustee  is  not  liable  for  5   Ex.  D.  (C.A.)  319  ;  and  see  ante, 

subsequent  breaches  of  trust ;  i?«  Paffi,  p.  1114.] 

W.  N.  (1892)  p.  112.]  (j7)  See  ante,  p.  1136. 

[(c)   Wassell  v.  Leggatt,  (1896)  1  Ch.  [(h)  See  ante,  pp.  1136  et  seq.] 
554 ;    Re  National  Bank    of    JVales, 
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to  recover  trust  property  or  the  proceeds  thereof  still  retained 
by  the  trustee,  or  previously  received  by  the  trustee  and 
converted  to  his  use,"  and  if  a  claim  of  that  description  can  be 
substantiated,  the  trustee  will  henceforth,  as  heretofore,  be 
precluded  from  pleading  the  statute;  but  if  not,  then  it  would 
seem  that  in  general,  clause  (b)  of  sub-sect.  1  of  that  section  will 
be  applicable,  and  that  the  lapse  of  six  years  will  be  a  protection 
to  the  trustee,  as  it  would  have  been  in  an  ordinary  action  of 
debt.] 

7.  Where  the  trustee  is  one  of  a  firm,  and  trust  money  finds  Trust  money 
its  way  into  the  coffers  of  the  firm,  with  the  sanction  of  ^^g  taken  by  a  firm. 
partners,  [whether  express,  or  implied  from  the  course  of  busi- 
ness,] and  is  misapplied,  not  only  the  trustee,  but  the  partners 
also,  are  liable  (a).  And  if  one  of  a  firm  of  solicitors,  in 
transacting  business  with  trustees,  practice  a  fraud  upon  the 
trustees,  the  co-partners  are  liable  (b).  [But  one  of  a  firm  of 
solicitors  has  no  implied  authority  to  make  his  partners  liable  as 
constructive  trustees  (c),  though,  of  course,  if  being  a  trustee  he  is 
party,  in  his  capacity  of  solicitor,  to  an  improper  investment  of 
the  trust  fund,  his  co-partners  may  be  liable  on  the  ground  of 
negligence  (d). 

The  Partnership  Act,  1890  (e),  by  sect.  11,  enacts  that  "  where  [Partnership  Act, 
one  partner,  acting  within  the  scope  of  his  apparent  authority,  '-' 
receives  the  money  or  property  of  a  third  person  and  misapplies 
it,  and  where  a  firm  in  the  course  of  its  business  receives  money 
or  property  of  a  third  person,  and  the  money  or  property  so 
received  is  misapplied  by  one  or  more  of  the  partners  while  it  is  in 
the  custody  of  the  firm,  the  firm  is  liable  to  make  good  the  loss  "  (/) ; 
and  by  sect.  13,  that  "  if  a  partner,  being  a  trustee,  improperly  em- 
ploys trust  property  in  the  business  or  on  the  account  of  the  partner- 
ship, no  other  partner  is  liable  for  the  trust  property  to  the  persons 
beneficially  interested  therein :  Provided  as  follows  :^(1)  This 
section  shall  not  affect  any  liability  incurred  by  any  partner  by 
reason  of  his  having  notice  of  a  breach  of  trust ;  and  (2)  Nothing 

(a)  Eager  v.  Barnes,  31  Beav.  579 ;  of  the  representative  of  a  deceased 

Blair  v.  Bromley,  5  Ha.  542  ;   2  Ph.  partner,  see  Blyth  v.  Fladgate,  (1891) 

534  ;  [Thome  v.  Heard,  (1894)  1  Ch.  1  Ch.  337,  366]. 

(C.A.)   599,   605  ;   Rhodes  v.    Moules,  [(c)  Mara  v.  Browne,  (1896)  1  Ch. 

(1895)   1    Ch.    (C.A.)   236  ;    and   see  (C.A.)  199.] 

Blyth  y.  Fladgate,  (1891)  1  Ch.  337,  [(d)  Blyth  v.  Fladgate,  (1891)  ]  Ch. 

352  ;   Moore  v.  Knight,  (1891)  1  Ch.  337,  352.] 

547  ;  seeante,  p.  1143 ;  Mara  v.  Broione,  [(e)  53  &  54  Vict.  c.  39.] 

(1895)  2  Ch.  69,  94].  [(/)  As  to  the  effect  of  this  enact- 

(6)    Saioyer  v.    Ooodwin,   36   L.   J.  ment,  see  iJ/iorfcs  v.  MottZes,  (1895)1  Ch, 

N.S.  Ch.  578  ;   Long  v.  Hay,  W.  N.  (C.A.)  236.] 
1871,  p.  134  ;  [and  as  to  the  liability 


1164 


REMEDY    FOE   BREACH    OF    TRUST 


[CH.  XXXI.  S.  3 


Corporation 
liable  for  breach 
of  trust. 


Land  tortiously 
sold. 


[Trustee  allow- 
ing husband  to 
misapply  the 
fund.] 


Neglect  to 
accumulate. 


Covenant  to 
transfer  stock. 


in  this  section  shall  prevent  trust  money  from  being  followed  and 
recovered  from  the  firm  if  still  in  its  possession  or  under  its 
control."  By  sect.  5  of  the  same  Act  "  every  partner  is  an  agent 
of  the  firm  and  his  other  partners  for  the  purpose  of  the  business 
of  the  partnership  ;  and  the  acts  of  every  partner  who  does  any 
act  for  carrying  on  in  the  usual  way  business  of  the  kind  carried 
on  by  the  firm  of  which  he  is  a  member,  bind  the  firm  and  his 
partners,  unless  the  partner  so  acting  has  in  fact  no  authority  to 
act  for  the  firm  in  the  particular  matter,  and  the  person  with  whom 
he  is  dealing  either  knows  that  he  has  no  authority,  or  does  not 
know  or  believe  him  to  be  a  partner."] 

8.  The  remedy  for  a  breach  of  trust  lies  against  a  corporation 
as  well  as  against  an  individual ;  and  a  municipal  corporation 
since  the  Municipal  Corporations  Act  of  1835,  has  been  held 
liable  for  a  breach  of  trust  committed  before  the  Act  (a). 

9.  If  a  trustee  di-spose  of  the  trust  estate  to  a  purchaser  for 
valuable  consideration  ivithout  notice,  the  cestui  que  trust  may 
compel  the  trustee  to  purchase  other  lands  of  equal  value  to  be 
settled  upon  the  like  trusts  (b),  or  the  cestui  que  trust  may  at  his 
option  take  the  proceeds  of  the  sale,  with  interest,  or  the  present 
estimated  value  of  the  lands  sold,  after  deducting  any  increase 
of  price  caused  by  subsequent  improvements  (c). 

[10.  If  a  trustee  for  the  separate  use  of  a  married  woman  for 
life  allow  the  husband  to  get  possession  of  and  misapply  the 
trust  fund  without  the  wife's  knowledge,  he  is  liable  for  the 
income  which  would  but  for  the  breach  of  trust  have  accrued  on 
the  fund,  notwithstanding  that  the  married  woman  had  acquiesced 
in  the  payment  of  the  income  prior  to  the  breach  of  trust  to  her 
husband,  for  in  such  a  case  no  assent  on  her  part  to  the  retainer 
by  the  husband  of  the  subsequent  income  can  be  presumed  (d).] 

11.  Where  a  testator  had  directed  an  investment  in  Three  per 
Cent.  Consolidated  Bank  Annuities  and  an  accumidation  of  the 
dividends,  the  trustee  was  decreed  to  purchase  the  sum  of  stock 
which  the  fund,  if  regularly  invested,  would  have  produced, 
and  to  make  good  the  amount  due  in  respect  of  subsequent 
accumulation  (e). 

12.  If  a  settlement  contain  a  covenant  for  the  transfer  of  stock, 


{a)  Attorney-General  v.  Corporation 
of  Leicester,  9  Beav.  .546. 

(6)  See  Mansell  v.  Mansell,  2  P.  W. 
681  ;  Vernon  v.  Vaudrey,  Barn.  30.3  ; 
Macnamara  v.  Garey,  1  Ir.  R.  Eq.  23  ; 
and  see  the  Vendor  and  Purchaser 
Act,  1874  (37  &  38  Vict.  o.  78). 


(c)  See  Attorney-General  v.  Burgesses 
of  East  Retford,  2  M.  &  K.  35  ;  but  see 
Denton  v.  Dames,  18  Ves.  504. 

Ud)  Dixon  v.  Dixofi,  9  Ch.  D.  587.] 
(e)  Pride   v.    Fooks,   2   Beav.    430 ; 
see  Byrchall  v.  Bradford,  6  Mad.  13  ; 
S.  G.,  Id.  235  ;  and  see  ante,  p.  391, 


to 
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[or  the  creation  of  a  charge  upon  property,]  and  the  trustee 
neglects  to  enforce  the  transfer  (a),  [or  the  due  creation  of  the 
charge  (J),]  he  is  liable  for  all  the  consequences. 

13.  So  if  there  be  a  trust  for  sale,  and  the  trustee  neglects  io  Neglect  to  sell. 
sell  for  a  great  length  of  time,  whereby  the  property  is  deterio- 
rated, he  is  answerable  for  the  loss  (c). 

14.  If  a  trustee  suffer  a  'policy  of  insurance  to  become  forfeited  Policy  forfeited. 
through  neglect  to  pay  the  premiums,  he  is  bound  to  make  good 

the  loss   to  the  cestui  que  trust  (d) ;    provided,  that  is,  he  had 

funds  in  hand  for  payment  of  the  premiums,  for  if  he  had  none, 

and  could  procure  none,  he  would  be  exempt  from  liability  (e). 

He  may,  however,   either  advance  money  himself,  or  borrow  it 

from  another   on  the   security   of   the    policy,   and    a    lien    on 

the  policy   will  be    allowed    (/).      If    there    be   no   means   of 

keeping  up   the   policy   the    Court  will  direct  it  to  be  sold  or 

surrendered  (g). 

[15.  Where    a    trustee    had   neglected   to    give    notice    of    a  [Policy  impro- 

settlement   affecting   a  policy  to  the  insurance   office,  and  had,  husband' and 

in    contemplation   of    a   breach    of  trust,   retired   in  favour   of  surrendered  by 
,  11  1     .,        ,       ,        1  .        his  mortgagee.] 

a  single  trustee,   who   allowed   the   husband  to   get   possession 

of  the  policy,  and  the  husband  received  a  bonus  and  mortgaged 

the   policy,   and    the    mortgagee    surrendered    it,   it   was    held 

(a)  Fenwick  v.  Greemoell,  10  Beav.      preservation  of  the  property.     4.  By 

412.  reason  of  the  right  of  a  mortgagee  to 

[(6)  Gleary  v.  Fitzgerald,  7  L.  R.  Ir.      add  to  his  charge  any  money  paid  by 

229.]  him   to   preserve    the   property  ;    Re 

(c)  Devaynes  v.  Eobinson,  24  Beav.  Leslie,  23  Ch.  D.  552  ;  and  see  Falcke 
86  ;  Sculthorm  v.  Tipper,  13  L.  E.  Eq.  v.  Scottish  Imperial  Insurance  Go.,  34 
232.  Ch.  D.  (C.A.)  234  ;  Fatten  v.  Bond,  60 

(d)  Marriott  v.  Kinnersley,  Taml.  L.  T.  N.S.  583  ;  Sewell  v.  Bishop,  62 
470.  L.  J.  Ch.  615,  985  ;  Re  Poioer's  Policies, 

(e)  So  decided,  Hobday  v.  Peters  (1899)  1  I.  R.  (C.A.)  6.  In  Strutt  v. 
(No.  3),  28  Beav.  603.  Tifpett,  62  L.  T.  N.S.  475,  doubt  was 

(J)  Clack  V.  Holland,  19  Beav.  273,  expressed  by  Lindley,  L.J.,  whether 

276,  per   Gur. ;    Re  Layton's    Policy,  this  enumeration  could  be  regarded  as 

W.  N.  1873,  p.  49  ;  and  see  Johnson  v.  exhaustive.  In  the  second  class  of  cases 

Swire,  3  Giff.  194  ;  Todd  v.  Moorhouse,  the  right    to    indemnity  is  strictly 

19  L.  R.  Eq.  69.     [It  has  been  said  limited  to  the  trust  property.     Thus 

that  the  only  cases  in  which  a  lien  a  trustee,  who  was  under  a  statutory 

upon  the  money  secured  by  a  policy  duty  to  pay  the  premiums  on  a  policy, 

can  be  created  in  favour  of  a  mere  out  of  a  fund  which  was  insufficient, 

stranger,  or  a  part  owner,  by  payment  but  who  was  not  trustee  of  the  policy, 

of  premiums  are  the  following  :  1.  By  was  held  not  entitled  to  a  lien  for 

contract  with  the  beneficial  owner  of  moneys  spent  by  him  in  paying  a  pre- 

the  property.     2.    By  reason  of   the  mium    on    the   policy ;    Re  Earl   of 

right  of  trustees  to  an  indemnity  out  Winchelsea's  Policy  Trusts,  39  Ch.  D. 

of  their  trust  property  for  money  ex-  168.] 

pended  by  them  in  its  preservation.  ,    (g)   Hill  v.   Trenery,  23  Beav.  16  ; 

3.   By  subrogation  to  this  right  of  Beresford  v.  Beresford,  lb.  292 ;  [and  see 

trustees  of  some  person  who  has  at  Re  Wells,  (1903)  1  Ch.  848,  853]. 
their  request  advanced  money  for  the 
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Neglect  to  give 
notice  of 
assignment. 


that,  although  there  were  no  funds  available  for  keeping  up  the 
policy,  the  original  trustee,  inasmuch  as  there  was  a  clear  breach 
of  trust  in  neglecting  to  give  notice  to  the  office  and  in  parting 
with  the  possession  of  the  policy,  was  liable  for  the  amount  of 
the  bonus  and  of  the  moneys  received  on  the  surrender  (a).] 

16.  If  the  trustees  of  a  marriage  settlement  take  by  assignment 
choses  in  action  of  the  husband,  and  neglect  to  give  notice  of  the 
settlement  to  the  persons  in  whom  the  choses  in  action  are 
vested,  and  on  the  bankruptcy  of  the  husband  the  choses  in 
action,  as  left  in  his  order  and  disposition  with  the  consent  of 
the  true  owner,  become  forfeited  in  favour  of  the  creditors,  it 
is  apprehended  that  the  trustees  would  be  liable  for  their  neglect 
of  duty  in  not  having  given  notice  of  the  settlement,  so  as  to 
take  the  property  out  of  the  order  and  disposition  of  the  settlor  (b). 

17.  So  if  the  trustee  of  a  deed  which  requires  registration  to 
protect  the  property,  neglect  to  register  it,  he  is  answerable  for 
the  consequences  (c). 

18.  A  trust  is  sometimes  in  the  form  of  a  power  imperative  ; 
that  is,  a  power  which  it  is  the  bounden  duty  of  the  trustee  to 
execute,  and  if  through  his  neglect  to  execute  it  a  loss  arises,  he 
will  be  held  responsible  {d). 

Receipt  by  person      19.  If   a    person   has   assumed  to  act   as  trustee,   and   having 

not  a  trustee,  .  .  .  .....  ,  , 

but  acting  as  received  money  in  that  character  misapplies  it,  he  is  accountable 
for  the  proceeds  to  the  cestui  que  trust,  and  cannot  defend  himself 
by  showing  that  in  fact  he  was  not  legally  a  trustee  (e),  or  that 
when  he  committed  the  breach  he  did  not  know  who  his  cestui 
que  trust  was  (/) ;  [and  this  principle  was  applied  to  a  case  where 
an  agent  for  an  owner  in  fee,  after  the  death  of  such  owner, 
continued  to  receive  the  rents  and  pay  them  into  a  separate 
account  at  his  own  bank,  and  stated  that  he  was  acting  as  agent 
and  receiver  for  the  person  next  entitled  (^).]     But  the  trustee 


Registration. 


Power  impera- 
tive. 


such. 


[(a)  Kingdon  v.  Gastleman,  46  L.  J. 
N.S.  Ch.  448.] 

(&)  As  to  what  particulars  are 
within  the  operation  of  the  clause,  see 
[the  Bankruptcy  Act,  1883,  s.  44  ;  and 
ante,  p.  271]. 

(c)  Macnamara  v.  Garey,  1  Ir.  Rep. 
Eq.  9. 

(d)  Luther  v.  Bianconi,  10  Ir.  Ch. 
Rep.  194  ;  and  see  ante,  p.  1074. 

(e)  Backham  v.  Siddal,  16  Sim. 
297  ;  affirmed  on  appeal  to  the  extent 
of  the  interest  of  the  plaintiff,  the 
tenant  for  life,  1  Mac.  &  G.  607  ; 
Pearce  v.  Pearce,  22  Beav.  248  ;  and 
see  Derhishire  v.  Home,  3  De  G.  M.  & 


G.  80 ;  Hope  v.  Liddell,  21  Beav.  183  ; 
Life  Association  of  Scotland  v.  Siddal, 
3  De  G.  F.  &  J.  58  ;  Hennessey  v.  Bray, 
33  Beav.  96  ;  Ex  parte  Norris]  4  L.  R. 
Ch.  App.  280  ;  Yardley  v.  Holland,  20 
L.  R.  Eq.  428  ;  Smith  v.  Smith,  10  Ir. 
Rep.  Eq.  273 ;  [Lyell  v.  Kennedy,  14 
App.  Cas.  437  ;  Soar  v.  Ashwell,  (1893) 
2  Q.  B.  (C.A.)  390,  396,  402,  405], 

(/)  Ex  parte  Norris,  4  L.  R.  Ch. 
App.  280. 

llg)  Lyell  v.  Kennedy,  1 4  App.  Cas. 
437,  457,  where  Lord  Selborne  ob- 
served :  "  A  man  who  receives  the 
money  of  another  on  his  behalf,  and 
places   it  specifically  to  an  account 
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of  a  devised  estate  will  not  be  accountable  for  property  com- 
prised in  the  devise,  but  the  existence  of  which  did  not  come  to 
his  knowledge,  and  which  he  was  not  hound  to  have  discovered  (a). 

[20.  Where  a  director  of  a  company  accepted  fully  paid  up  [Director  accept- 
shares  from  the  promoters,  under  circumstances  which  were  held  ^".^j^Q^g^  f"™ 
to  amount  to  a  misfeasance  on  his  part,  and  the  shares,  which 
at  one  time  had  been  worth  80^.  a  share,  had  become  so  much 
depreciated  as  to  be  worth  only  11.  a  share,  it  was  held  that  the 
director  was  a  trustee  of  the  shares  for  the  company,  that 
restitution  of  the  shares  by  the  director  was  not  sufficient,  but 
that  the  company  might  elect  to  have  the  value  of  the  shares, 
and  that  the  value  was  to  be  taken  at  80^.  a  share,  which  was 
to  carry  interest  at  4:1.  per  cent,  from  the  date  of  the  transfer  to 
the  director  (&).  "A  gift  by  a  promoter  to  a  director,  whilst 
there  are  any  questions  open  between  the  company  and  the 
promoter,  must  be  accounted  for  by  the  director  to  the  company 
for  whom  he  is  an  agent,  and  the  company  has  the  option  of 
claiming  what  is  given,  or  its  value,  i.e.  the  highest  value  whilst 
held  by  the  director  "  (c).] 

21.  If  an  action  be  brought  for  an  account,  and  the  plaintiff  Wilful  default, 
seeks  relief  against  wilful  default,  he  must  in  his  pleadings  allege 
some  specific  act  of  wilful  default  (d),  and  pray  consequential 
relief ;  and  at  the  hearing  must  prove  some  act  of  wilful  default, 
or  at  least  establish  a  case  for  inquiry  («);  and  a  fortiori 
where,  at  the  original  hearing,  the  common  accounts  only  were 
directed,  it  is  too  late  to  ask  relief  on  further  consideration 
against  any  wilful  act  that  may  have  transpired  accidentally 
in  the  course  of  other  inquiries  (/) ;  [and  where  a  plaintiff  in 
an  administration  action  charges  trustees  with  a  breach  of  trust, 

with  a  banker,  earmarked  and  separate  must  be  regarded,  and  the  holder  of 

from  his  own  moneys,  though  under  a  large   number   of  shares  will  not 

his  own  control,  is  in  my  opinion  a  necessarily  be    charged  with  prices 

trustee  of  the  fund  standing  to  that  which  might  have   been  obtainable 

account.     For  the  constitution  of  such  on  sales  of  smaller  quantities  :  Shaio 

a  trust  no  express  words  are  necessary ;  v.  Holland,  (1900)  2  Ch.  (C.  A.)  305J 

anything  which  may  satisfy  a  court  of  (d)  Bond  v.  M^  Watty,  14   Ir.  Oh. 

equity  that  the  money  was  received  in  Rep.  174;  Wildes  v.  Dudlow,  W.  N. 

a  fiduciary  character  is  enough."]  1870,  pp.  85,  231  ;  [and  see  Mayer  v. 

(a)  Youde  v.  Gloiide,  18  L.  R.  Eq.  Murray,   8   Ch.    D.    424  ;    Smith  v. 

634.  Armitage,  24  Ch.  D.  727]. 

[(6)   Nant-y-Glo  and  Blaina  Iron-  (e)  Sleight  v.   Lawson,  3   K.   &  J. 

works  Company  v.  Grave,  12   Ch.  D.  292  ;  [but  this  general  rule  does  not 

738.]  necessarily  apply  where  the  action  is 

[(c)    Eden    v.    Ridsdale's    Railway  grounded    on    breach  of    trust :    Re 

Lamp  and  Lighting  Go.,  23  Q.  B.  D.  Wrightson,  (1908)  1  Ch.  789]. 

(C.A.)  368,   572,  per  Lindley,  L.J. ;  (/)  Goope  v.  Garter,  2  De  G.  M.  & 

but  in  considering  what  is  the  highest  G.  292  ;  Asheio  v.  Woodhead,  28  L.  T. 

value,  the  conditions  of  the  market  N.S.  465  ;  21  W.  R.  573. 
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but  at  the  hearing  is  content  to  take  a  common  administration 
judgment,  he  will  not  be  allowed  afterwards  to  charge  further 
breaches  of  trust  committed  before  writ  or  judgment,  either  as 
ground  of  relief,  or  for  the  purpose  of  removing  the  trustees  from 
office  (a)] ;  and  a  trustee  cannot  be  declared  liable  for  wilful 
default  upon  a  common  order  made  at  chambers  for  the  adminis- 
tration of  the  testator's  estate  (&),  [or  upon  an  originating 
summons,  otherwise  than  by  consent  (c)].  But  if  the  plaintiff 
pray  an  account  with  interest,  and  at  the  original  hearing  an 
account  is  directed,  and  in  the  course  of  the  accounts  improper 
balances  appear  to  have  been  retained,  interest  on  the  balances 
may  be  asked  for  at  the  hearing  on  further  directions  (d).  If 
relief  against  a  breach  of  trust  be  prayed,  and  at  the  original 
hearing  the  usual  accounts  only  are  directed,  but  with  an  inquiry 
who  are  the  parties  interested,  it  is  not  too  late  to  ask  relief 
against  the  breach  of  trust  on  further  consideration,  as  before 
that  time  the  Court  was  not  in  a  condition  to  deal  with  the 
question  (e) ;  [and  under  the  modern  practice,  where  the  state- 
ment of  claim  alleges  wilful  default,  the  Court  may  at  any  stage 
of  the  proceedings  direct  accounts  and  inquiries  upon  that  foot- 
ing (/) ;  and,  in  the  absence  of  any  such  allegation,  will  charge 
trustees  with  interest,  simple  or  compound,  on  balances  retained 
in  their  hands,  and  with  compound  interest  where  an  express 
trust  for  accumulation  has  not  been  complied  with  (g).  But  the 
jurisdiction  is  discretionary,  and  the  Court  in  its  discretion  re- 
fused to  direct  a  common  account  against  a  defaulting  trustee, 
and  simply  gave  judgment  against  him  for  particular  amounts 
admitted  to  be  due  (h).  Where  there  are  allegations  of  wilful 
default  or  improper  conduct  on  the  part  of  the  defendants,  it  is  the 
duty  of  the  plaintiff  to  be  ready  at  the  hearing  to  prove  such  alle- 
gations, and  where  the  plaintiff  was  not  in  a  position  at  the  hear- 
ing to  go  into  the  charges  (i),  the  Court  would  not,  unless  a  strong 

[(a)  Be  Wrightson,  (1908)  1  Cli.  789.]  (d)  Shaw  v.  Turbett,  13  Ir.  Ch.  Kep. 

(6)    Be  Fryer,   3    K.    &    J.    317;  476. 

Partington  V.  Reynolds,  i  Drew.  253;  (e)  Pattendenv.IIobson,l'Eq.'Rep.28. 

lie  Delevante,  6  Jur.  N.S.  118  ;  but  see  [(/)  Job  v.  Job,  6  Ch.  D.  562  ;  Be 

Brooker  v.  Brooker,  3  Sm.  &  G.  475  ;  Symons,   21    Ch.    D.    757 ;    Mayer  v. 

[and  on  taking  the  common  account  Murray,  8  Ch.  D.  424 ;  and  see  Laming 

of  their  receipts  executors  can  properly  v.  Gee,  10  Ch.  D.  715.] 

be,  and  are  often,  charged  with  a  de-  Ug)  Be  Barclay,  (1899)  1  Ch.  674.] 

vastavit  arising  on  the  accounts  them-  [(h)  Campbell  v.  G-illespie,  (1900)  1 

selves  ;  Be  Stevens,  (1898)  1  Ch.  (C.A.)  Ch.  225.] 

162,  172,  per  Chitty,  L.J.l  [{i)  Smith  v.  Armitage,  24   Ch.  D. 

[(c)  Dowse  V.  Gorton,  (1891)  A.  C.  727  ;    and  see  Be  Stevens,   (1898)   1 

190,  202,  per  Lord  Macnaghten,  and  Ch.  (C.A.)  162,  172.] 
see  ante,  p.  420.] 
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case  Were  made  out  for  so  doing,  postpone  the  inquiry  into  the 
conduct  of  the  trustees].  In  a  redemption  suit  it  is  not  necessary 
that  the  plaintiff  should  charge  wilful  default  (a) ;  nor  is  the 
case  altered  if  the  deed,  though  in  substance  a  security,  be  in  the 
form  of  a  deed  of  trust  (6).  And  in  a  case  under  the  old  practice, 
it  was  held  that  where  executors  filed  a  hill  for  the  administration 
of  their  testator's  estate,  it  was  competent  to  a  defendant  to 
allege  by  his  answer  a  case  of  wilful  default  by  the  executors, 
and  that  on  proof  of  it  at  the  hearing,  the  Court  would  give  the 
necessary  directions  without  obliging  the  defendant  to  file  a 
cross  bill  (c).  It  is  not  competent  to  a  remainderman  to 
institute  proceedings  for  relief  against  wilful  default  in  respect 
of  the  prior  life  estate,  for  he  has  no  interest  in  the  income,  but 
only  in  the  corpus  {d). 

22.  An  executor  or  administrator  of  a  trustee  will  be  answer-  Suit  against 
able  for  a  breach  of  trust,  though  he  may  have  distributed  the  repreaentatTve!"^ 
assets  amongst  the  legatees  or  next  of  kin  without  previous 
notice  of  the  breach  of  trust  (unless  it  was  done  under  the 
sanction  of  the  Court  (e),  or  under  the  provisions  of  the  Law  of 
Property  Amendment  Act,  1859  (22  &  23  Vict.  c.  35),  sect.  29  (/) ) ; 
and  the  Statute  of  Limitations  affords  him  no  protection  (g) 
[unless  the  nature  of  the  breach  of  trust  is  such  as  to  bring  the 
case  within  the  provisions  of  the  Trustee  Act,  1888,  sect.  8  (^)]. 
The  cestui  que  trust,  if  he  has  not  been  lying  by  while  the  rights 
of  the  defendants  have  been  varied  by  lapse  of  time  {i),  may  also 
in  lieu,  or  in  aid  of  proceedings  against  the  trustee,  recover  the 
assets  directly  from  the  legatees  or  next  of  kin  amongst  whom 
they  have  been  distributed  (/). 

[23.  An  important  extension  of  the  jurisdiction  of  the  Court  [Jurisdiction  of 
in  cases  of  breach  of  trust  has  been  introduced  by  sect.  3  of  the  judioial\rustecs 

Judicial  Trustees  Act,  1896  {k),  whereby  it  is  enacted  that,  "  If  it  Act,  1896,  to 

relieve  trustee 
from  conse- 
[(a)  Mayer  v.  Murray,  8  Ch.  D.  424]  (g)  See  p.  1157,  ante.  quenoea  of  breach 

(6)  O'Connell  v.  O'Callaghan,  15  Ir.  [(h)  See  ante,  p.  1136.]  of  trust] 

Ch.  Rep.  31.  (i)  Ridgway  v.  Newstead,  3  De  G. 

(c)  Harvey  v.  Bradley,  4  L.  R.  Eq.  F.  &.  J.  474  ;  Blake  v.  Gale,  31  Ch.  D. 
13.  196  ;  32  Ch.  D.  (C.A.)  571  ;  [Leahy  v. 

(d)  Whitney  v.  Smith,  4  L.  R.  Ch.  De  Moleyns,  (1896)  1  I.  R.  206  ;  Re 
App.  513.  Belton's  Estate,  (1894)  1  I.  R.  537]. 

(e)  Knatchbull  v.  Fearnhead,  3  M.  (j)  March  v.  Russell,  3  M.  &  Cr. 
&  Cr.  122  ;  March  v.  Russell,  3  M.  &  31  ;  Knatchbull  v.  Fearnhead,  3  M.  & 
Cr.  31  ;  Low  v.  Carter,  1  Beav.  423  ;  Cr.  126  ;  Underwood  v.  Hatton,  5  Beav. 
Bill  V.  Gomme,  lb.  540  ;   Underwood  v.       38. 

Hatton,  5  Beav.  39  ;  Waller  v.  Barrett,  [(k)   59   &  60  Vict.   c.   35.      This 

24  Beav.  413.  section  came  into  operation  at  the  pass- 

[(/)  See  ante,  p.  436  ;  and  see  Stuart  ing  of  the  Act  (14th  August,  1896).] 
V,  Babington,  27  L.  B.  Ir.  551.] 

4   E 
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appears  to  the  Court  that  a  trustee,  whether  appointed  under  this 
Act  or  not,  is  or  may  be  personally  liable  for  any  breach  of  trust, 
whether  the  transaction  alleged  to  be  a  breach  of  trust  occurred 
before  or  after  the  passing  of  this  Act,  but  has  acted  honestly 
and  reasonably,  and  ought  fairly  to  be  excused  for  the  breach  of 
trust,  and  for  omitting  to  obtain  the  directions  of  the  Court  in 
the  matter  in  which  he  committed  such  breach,  then  the  Court 
may  relieve  the  trustee  either  wholly  or  partly  from  personal 
liability  for  the  same." 
[Jurisdiction  how  jfo  general  rules  can  be  laid  down  as  to  the  mode  in  which 
the  enactment.]  the  Court  will  exercise  its  judicial  discretion  under  the  section, 
and  each  case  must  be  governed  by  its  own  circumstances  (a) ; 
but  it  is  clear  that,  before  exercising  its  discretion,  the  Court 
must  be  satisfied,  by  proper  evidence,  that  the  trustee  has  acted 
reasonably  as  well  as  honestly  (&),  and  that  the  burden  of  showing 
that  he  acted  honestly  and  "  reasonably  "  lies  on  the  trustee  who 
seeks  relief  from  the  Court  under  the  section  (e).  In  dealing 
with  the  question  of  reasonableness,  the  Court  will  consider 
whether  a  prudent  man  would  have  disposed  of  the  trust  property 
in  the  manner  complained  of,  if  it  had  been  his  own  (d) ;  and, 
accordingly,  the  fact  that  the  trustee  relied  on  the  advice  of  his 
solicitor,  as  to  the  value  of  property  proposed  as  a  security,  is  not 
per  se  a  ground  of  excuse,  for  no  prudent  man,  lending  his  own 
money,  would  rely  on  a  solicitor's  advice  on  a  question  of  value  («) ; 
and  a  trustee  cannot  be  considered  to  have  acted  "reasonably," 
if  he  has  never  really  considered  the  question  whether  the  security 
he  took  was  one  which  in  its  nature  it  was  prudent  and  right  for 
him  as  a  trustee  to  take,  or  has  made  the  investment  without 
obtaining  the  consent  of  the  person  whose  consent  was  required 
by  the  settlement  (/).  And  the  Court  will  not  favour  the 
application  of  a  trustee,  who,  in  making  an  investment  of  trust 
funds  upon  mortgage,  has  omitted  to  obtain  a  valuation  in  accord- 
ance with  the  requirements,  formerly  of  sect.  4  of  the  Trustee  Act, 
1888,  or  now  of  sect.  8  of  the  Trustee  Act,  1893  (g) ;  as  such 


[(a)  Be  Turner,  (1897)  1  Ch.  536.]         593.] 

[(6)  Be  Turner,  (1897)  1  Ch.  536;  [(«)   ,  , ,  -    — .   --, 

Be  Stuart,  (1897)  2  Ch.  583.-]  and  see  Be  Turner,  (1897)  1  Ch.  536.] 


[(c)   Be  Stuart,  (1897)  2  Ch.   583.  [(/)  Chapman  v.  Browne,  (1902)  1 

Trustees  are  not  bound  specially  to  Ch.  (C.A.)  785.] 

plead   the  Act,   though    it    may  be  [(g)  Be  Stuart,  (1897)  2,  Ch.  58Z  ;  see 

desirable  for  them  to  do  so  :  Single-  ante,  pp.  374  et  seq.,  as  to  the  statutory 

hurst  V.  Tapscott  Steamship  Go.,  W.  N.  requirements.    In  the  case  referred  to, 

(C.A.)  (1899)  135.]  anapplicationonfurtherconsideration 

Ud)  Be  Turner,  (1897)  1  Ch.  536  ;  of  an  administration  action  was  enter- 

andseeije  Grindei/,  (1898)  2Ch.  (C.A.)  tained,  although  no  application  hacl 
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omission  goes  far  to  show  that  the  trustee,  although  he  may  have 
acted  "  honestly,"  has  not  acted  "  reasonably  "  (a). 

Where  one  of  the  trustees  is  a  solicitor,  and  the  other  is  not, 
the  non-professional  trustee  will  not  be  excused  if  he  concurs  in 
an  improper  investment  in  reliance  on  the  superior  knowledge 
of  his  co-trustee,  though  he  may,  in  such  a  case,  be  entitled  to  be 
indemnified  by  his  co-trustee  against  the  resulting  loss  (b) ;  nor 
will  a  trustee  be  excused,  if,  relying  on  his  co-trustee,  who  is  one 
of  a  firm  of  solicitors,  he  permits  trust  moneys,  pending  the 
settlement  of  questions,  to  be  received  by  the  co-trustee,  and  paid 
by  him  into  the  banking  account  of  his  firm  (c) ;  and  a  trustee  who 
relies  entirely  on  his  co-trustee,  and  accepts  his  statements  without 
inquiry,  cannot  be  regarded  as  acting  "  honestly "  (d).  Where 
trustees,  erroneously  assuming  that  they  had  a  power  of  sale,  sold 
settled  leaseholds,  and  thereby  diminished  the  income  of  the  tenant 
for  life,  who  was  entitled  to  enjoyment  in  specie,  but  the  sale 
would  have  been  a  proper  one  if  the  trustees  had  in  fact  possessed 
a  power  of  sale,  the  Court,  on  evidence  that  they  had  acted  honestly 
and  reasonably,  held  them  entitled  to  be  relieved  from  liability  (e). ; 
and  where,  on  the  construction  of  a  will,  executors  and  trustees 
reasonably  thought  that  it  was  not  their  duty  to  call  in  an  out- 
standing debt,  they  were  relieved  from  liability  under  the  section ; 
and  the  smallness  of  the  amount  of  the  debt  was  treated  as  a 
circumstance  in  their  favour,  in  considering  whether  they  ought 
to  have  obtained  the  directions  of  the  Court  (/). 

Where  trustees,  upon  distribution  of  their  trust  fund,  paid  a 
share  to  their  solicitor,  who  stated  that  he  was  assignee  (as  in 
fact  he  was),  but  did  not  produce  the  assignment  to  him  (which 
would  have  shown  the  existence  of  a  prior  assignment),  they  were 
held  not  entitled  to  relief,  as  it  was  their  duty  to  inquire  into  the 
alleged  title,  and  having  failed  in  this,  they  could  not  shield 
themselves  behind  the  fraud  of  their  solicitor  (g). 

Where  the  trustees  of  a  fund,  acting  under  the  erroneous  advice 
of  their  solicitors,  who  treated  the  matter  as  governed  by  an  Act 
which  was  not  in  force  at  the  time  when  the  title  to  the  fund 

been  made  to  vary  the  finding  in  the  p.  43.] 

certificate  as  to  the  impropriety   of  [(d)    Be  Second  East  Dulwich  <tc. 

the  investments  by  the  trustee,  and  Building  Soc,  68  L.  J.  Ch.  196 ;   47 

the  resulting  loss.]  W.  E.  408.] 

[(a)  Re  Dive,  (1909")  1  Ch.  328  ;  and  [(e)  Perrinsv.  Bellamy,  (1899)  1  Ch. 

see  Shaw  v.  Gates,  (1909)  1  Ch.  389,  (C.A.)  797.] 

as  to  the  duties  of  trustees  acting  [(/)  Re  Grindey,  (1898)  2  Ch.  (C,A.) 

without  such  a  valuation.]  593.J 

[(6)  Be  Turner,  (1897)  1  Ch.  536.]  [{g)  Davis  v.  Hutchings,  (1907)   1 

[(c)   Wynne  v.  Tempest,  W.  N.  1897,  Ch.  356.] 
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attached,  made  a  distribution  which  was  not  in  fact  authorised  by 
law,  they  were  not  excused,  and  it  was  held  that  a  trustee  does 
not  entitle  himself  to  relief  by  merely  showing  that  he  has  acted 
reasonably  and  honestly,  but  must  show  that  under  all  the  circum- 
stances he  ought  fairly  to  be  excused  for  his  breach  of  trust  (a). 
[Case  of  executor.]  The  section  applies  to  a  devastavit  by  an  executor,  but  in  such 
a  case,  the  Court  bears  in  mind  that  a  prudent  and  reasonable 
executor  ought  to  advertise  for  claims  under  the  Law  of  Property 
Amendment  Act,  1859  (6),  as  soon  as  possible  (c). 

Where  an  executor,  having  good  reason  to  suppose  that  the 
estate  was  solvent  and  of  large  amount,  paid  an  immediate  legacy 
to  the  testator's  widow,  and  also  sums  on  account  of  income  to 
maintain  the  widow  and  family,  and  it  subsequently  transpired 
that,  owing  to  large  defalcations  which  had  been  committed 
by  the  testator,  the  estate  was  in  fact  insolvent,  the  executor, 
although  he  had  unduly  delayed  the  advertisements  for  creditors, 
was  relieved  by  the  Court  in  respect  of  payments  made  before, 
but  not  after  the  issue  of  the  writ  in  an  action  to  recover  the 
amount  of  the  defalcations  {d).  And  where  an  executor,  acting 
honestly  and  reasonably,  has  refrained  from  suing  for  a  debt  due 
to  the  estate,  bond  fide  believing  such  debt  to  be  irrecoverable,  he 
ought  to  be  excused  from  the  consequences  of  such  a  mere 
technical  breach  of  trust  (e). 

Where  executors,  during  five  years'  administration  of  a  con- 
siderable estate,  paid  various  sums  to  their  solicitors,  in  reliance 
on  their  statements  that  such  sums  were  required  for  different 
purposes,  to  which  they  were  in  great  measure  applied,  but  on 
the  bankruptcy  of  the  solicitors  there  was  a  deficit,  the  executors, 
having  acted  honestly  and  reasonably,  were  held  excused  by  the 
Court  (/).] 
Breach  of  trust  24.  The  debt  constituted  by  a  breach  of  trust  is,  even  after"  it 
an^equitabie  debt  j^^g  been  established  by  a  decree,  an  equitable  debt  only,  and 
until  the  Bankruptcy  Act,  1869,  would  not  have  supported  a 
petition  in  bankruptcy  (g). 

[{a)  National   Trustees  Company  of  479 ;   see  lie  Barker,  77  L.  T.   N.S. 

Australasia  v.  General  Finance  Gom-  712  ;  46  W.  R.  296.] 
pany  of  Australasia,  (1905)  A.C.  (V.C.)  [(/)  Be  Lord  De   Clifford's  Estate, 

373.     This  case  was   decided  under  (1900)  2  Oh.  707.] 
a    Victorian     statute,    substantially  (g)  Ex  parte  Blencowe,  1  L.  R.  Ch. 

identical  in  terms  with  sect.  3  of  the  App.  393.     See  the  Bankruptcy  Act, 

Act  of  1896.]  1869  (32  &  33  Vict.  c.  71),  s.  6,  and 

[(b)  22  &  23  Vict.  c.  35,  see  ante,  Ex  parte  Stmt  &  Co.,   13  L.   R.   Eq. 

p.  436.]  309  ;  [and  see  now  the  Bankruptcy 

[(c)  Be  Kay,  (1897)  2  Ch.  518.1  Act,  1883  (46  &  47  Vict.  c.  52),  a.  6  ; 

(d)  Be  Kay,  (1897)  2  Ch.  518.]  which,  although  notspeciallymention- 

(e)  Be    Boberts,    76    L.    "^     ""^  S.       ins  equitable  debts,  includes  them]. 
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The  claim  of  the  cestui  que  trust  is  in  general  a  simple  contract  Breach  of  trust 
debt,  and  therefore,  until  the  Administration  of  Estates  Act,  1833,  simple  contract 

making  a  person's  whole  real  and  personal  estate  liable  to  his  debt,  unless  the 

°        '^  J-  trustee  has 

simple  contract  debts,  it  was  recoverable,  not  from  the  real,  but  covenanted. 

only  from  the  personal  estate.     But  if  the  trustee  sign  the  trust 

deed,  and  engage  under  his  hand  and  seal,  by  words  that  amount 

to  a  covenant  at  law,  to  execute  the  trust,  then  the  breach  of  trust 

becomes  a  specialty  debt  (a). 

25.  If  a  [sole]  trustee  die  insolvent  and  indebted  to  the  trust  Eetainer  by  per- 
estate,  the  personal  representative  of  the  trustee  has  a  right  0/ j^^g  ^f  jjjgoiygjjt 
retainer  in   respect   of   the   debt  to   the   trust  as  against  other  trustee. 
creditors,  and  on  the  cestuis  que  trust  requiring  him  to  exercise 

such  right  of  retainer,  he  is  bound  to  do  so  (b).  [But  as  the 
right  to  retain  only  exists  when  the  person  to  sue  and  the  person 
to  pay  are  the  same,  there  will  be  no  such  right  of  retainer  if  the 
trustee  who  has  died  indebted  to  the  estate  has  left  a  co-trustee 
surviving  him  (c).  And  for  the  like  reason,  where  an  executor 
is  cestui  que  trust  of  a  debt,  he  cannot  retain,  because  his  trustee 
is  the  proper  person  to  sue  for  the  debt  (d).] 

26.  In  awarding  compensation  to  the  cestui  que  trust  against  Immaterial 

the  trustee,  the  Court  pays  no  regard  to  the  circumstance  whether  ^^^  gainer  or 

the   trustee  derived   any  actual   advantaqe  or  not,  but   proceeds  ^°^^^  ^J  t^« 

•      •    ,       ,  ,  ,       f     .  .  IT  St  breach  of  trust. 

upon  the  prmciple  that  the  trustee,  who  deviates  irom  the  line  01 

his  duty,  is  under  an  obligation  to  make  good  the  loss  to  the 

cestui  que  trust  (e) ;  and  if  a  trustee  be  guilty  of  misconduct,  and 

a  loss  follows,  the  Court  does  not  acquit  him  because  the  loss 

was  more  immediately  caused  by  some  event  wholly  beyond  the 

control  of  the  trustee,  such  as  fire,  lightning,  or  other  accident  (/), 

[or  because  of  conduct  in  the  nature  of  contributory  negligence 

on  the  part  of  the  cestui  que  trust  {g)'\.     "  Although,"  said  Lord 

Cottenham,  "  a  personal  representative  acting  strictly  within  the 

line  of  his  duty,  and  exercising  reasonable  care  and  diligence, 

(a)  See  ante,  pp.  228  et  seq.  Bernales,  1  Euss.  305  ;  Adair  v.  Sliaw, 

(b)  Sander  v.  Heathfidd,  19  L.  R.  Eq.  1  Sch.  &  Lef.  272  ;  Lord  Montford  v. 
21  ;  [Growder  v.  Stewart,  16  Ch.  D.  Lord  Oadogan,  17  Ves.  489  ;  Scurfield 
368  ;  Re  Faithfull,  57  L.  T.  N.S.  14  ;  v.  Howes,  3  B.  C.  C.  90 ;  but  see  Attor- 
Be  Sutton,  57  L.  T.  N.S.  14.  But  see  ney-General  v.  Greenhouse,  1  Bligh, 
ante,  p.  1071,  as  to  the  right  of  the  N.S.  57-59. 

creditors  to  have  the  estate  adminis-  (/)  See   Gaffrey  v.   Darhy,   6  Ves. 

tered  in  bankruptcy.]  496  ;  Gocker  v.  Quayle,  1  R.  &  M.  535  ; 

[(c)  Re  Dunning,  54  L.  J.  N.S.  Ch.  Fyler  v.  Fyler,  3  Beav.  568  ;  Kellaway 

900 ;  33  W.  R.  760.]  v.   Johnson,  5  Beav.  324  ;  Munch   v. 

[(d)  Re  Hayward,  (1901)  1  Ch.  221.]  Gockerell,  5  M.   &   Cr.    212  ;    Gibbins 

(e)   See    Dornford  v.  Dornford,    12  v.  Taylor,  22  Beav.  344. 
Ves.  129  ;  Raphael  v.  Boehm,  13  Ves.  [(g)  See  Magnus  v.  Queensland  Na- 
il! ;  S.  G.,  lb.  590,  591  ;  Moons  v.  De  tional  Bank,  37  Ch.  D.  (C.A.)  466.] 
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Case  of  trustee 
bringing  a  profit 
as  well  as  a  loss 
to  the  trust. 


Trustee  not 
chargeable  with 
imaginary 
values. 


[Liable  for  value 
of  new  allotted 
shares.] 


will  not  be  responsible  for  the  failure  or  depreciation  of  the  fund 
in  which  any  part  of  the  estate  may  be  invested,  or  for  the  insol- 
vency or  misconduct  of  any  person  who  may  have  possessed  it; 
yet  if  that  line  of  duty  be  not  strictly  pursued,  and  any  part  of 
the  property  be  invested  by  such  personal  representative  in  funds, 
or  upon  securities,  not  authorised,  or  be  put  within  the  control  of 
persons  who  ought  not  to  be  entrusted  with  it,  and  a  loss  be 
thereby  eventually  sustained,  such  personal  representative  will 
be  liable  to  make  it  good,  however  unexpected  the  result,  how- 
ever little  likely  to  arise  from  the  course  adopted,  and  however 
free  such  conduct  may  have  been  from  any  improper  motive  "  (a). 

27.  And  a  trustee  who  is  liable  for  a  loss  occasioned  by  a  breach 
of  trust  in  respect  of  one  portion  of  a  trust  fund,  cannot  set  off 
against  Ms  lialility  a  gain  which  has  accrued  to  another  portion 
of  the  trust  fund  through  another  distinct  and  wholly  uncon- 
nected breach  of  trust  (&) ;  and  even  in  the  same  matter,  where 
executors  were  directed  to  convert  the  testator's  property  and 
invest  it  in  Government  or  real  securities,  and  they  allowed  the 
tenant  for  life  for  eleven  years  to  receive  10  per  cent,  on  an 
Indian  loan,  and  then  invested  the  capital  in  the  purchase  of  Bank 
Annuities,  and  the  stock  purchased  was  considerably  more  than 
could  have  been  purchased  with  the  same  capital  at  the  end  of  one 
year  from  the  testator's  death,  they  were  not  only  made  liable  for  the 
excess  of  interest  paid  to  the  tenant  for  life,  but  were  disallowed 
their  claim  to  set  off  against  their  liability  the  accidental  advantage 
accruing  to  the  trust  from  their  laches  in  making  the  investment, 
and  the  depreciation  of  the  funds  during  the  interim  (c). 

28.  A  defaulting  trustee  will  not  be  charged  with  imaginary 
values  (d) ;  and,  being  regarded  as  a  mere  stakeholder,  he  will  not 
be  liable  for  more  than  he  has  actually  received  (e),  except  in  cases 
of  very  supine  negligence,  or  wilful  default  (/). 

[29.  Where  a  trustee  neglected  to  get  in  certain  gas  shares 
which  formed  part  of  the  trust  estate,  and  new  shares  were 
allotted  in  respect  of  the  old  gas  shares,  and  were  taken  up  by 
the  person  who  had  been  allowed  to  hold  the  original  shares,  it 
was  held  that  the  trustee  must  make  good  the  value  of  the  new 


(a)  Glough  v.  Bond,  3  M.  &  Or.  496  ; 
[and  see  Re  Brogdm,  38  Oh.  D.  (O.A.) 
546,  567]. 

(6)  Wiles  V.  Greslmm,  2  Drew.  258, 
see  p.  271. 

(c)  Dimes  v.  Scotl,  4  Russ.  195  ;  and 
see  Fletcher  v.  Green,  33  Beav.  426  ; 
[Be  Barker,  77  L.   T.   N.S.  712  ;   46 


W.  R.  296]. 

(d)  Palmer  v.  Jones,  1  Vern.  144. 

(e)  Harnard  v.  Webster,  Sel.  Ch.  Ca. 
53. 

(/)  Pyhus  V.  Smith,  1  Ves.  jun.  193, 
per  Lord  Thvirlow  ;  Palmer  v.  Jones, 
1  Vern.  144,  per  Lord  Nottingham. 
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shares,  less  the  amount  of  calls  paid  upoD  them,  for  they  were  an 

accretion  to  and,  as  such,  part  of  the  trust  (a).    And  where  a  [Improper  sur- 

cestui  que  trust,  by  means  of  an  appointment  which  was  a  fraud  ^^^  ^^  °  ^°  '°^' 

upon  the  power  under  which  it  purported  to  be  made,  received 

the   surrender   value   of    a   policy  belonging   to    the    trust,  his 

estate,  after  his  death,  was  held  liable  not  merely  for  the  sum  so 

received,  but  for  the  sum  which  would  have  been  received  under 

the  policy  if  it  had  been  kept  on  foot  (h). 

30.  Where  trust  money  is  invested  on  an  improper  security,  [Improper 
the  liability  of  the  trustee  to  make  good  the  loss  occasioned  to  ^^''^"^  ^'J 
the  trust  estate  by  the  improper  investment  is  not  conditional 

upon  an  option  being  given  to  him  of  taking  to  the  security  (c) ; 
and  new  trustees,  to  whom  such  security  has  been  transferred  by 
the  trustee  who  made  the  investment,  can  realise  under  the 
power  vested  in  them  by  the  transfer,  and  hold  him  liable  for 
the  deficiency,  and  may  be  justified  in  so  realising  without  notice 
to  him.  "  The  mode  of  enforcing  this  liability  depends  on  the 
circumstances  of  the  particular  case.  In  some  cases  justice  will 
be  best  done  by  realising  the  security,  and  making  him  pay  the 
deficiency ;  but  in  some  cases  it  may  be  right  to  make  him  pay 
at  once  the  whole  sum  improperly  invested,  and  let  him  take  the 
benefit  of  the  security  "  (d).  In  applying  these  principles,  how- 
ever, the  provisions  of  sect.  9  of  the  Trustee  Act,  1893  (e),  already 
referred  to  (/),  must  be  borne  in  mind. 

If  trust  money  be  advanced  on  an  insufficient  security,  the 
Court  will  not,  in  an  action  instituted  by  one  trustee  ■  against 
his  co-trustees  in  the  absence  of  the  cestuis  que  trust,  order  the 
securities  to  be  realised  merely  to  ascertain  the  deficiency,  for 
the  cestuis  que  trust  may  prefer  either  to  retain  the  securities  or 
proceed  to  a  foreclosure,  and  they  cannot  in  their  absence  be 
deprived  of  their  rights  {g).'\ 

31.  Where  co-trustees  are  jointly  implicated  in  a  breach   of  Co-trustees 
trust,  the  cest^oi  que  trust,  though  he  obtains  a  decree  against  the  SJi}*?  °f  breach 

,    ,  '  o  o  01  trust  are 

trustees  jointly,  may  have  process  of  execution  against  any  one  severally  respon' 

sible  for  the 
whole  loss. 

[((t)  Briggs  v.  Massey,  50  L.  J.  N.S.  authorised  ;  Head  v.  Gould,  (1898)  2 

Ch.    747  ;    varied   on  app.  51    L.   J.  Oh.  250,  per  Kekewich,  J.] 

N.S.  Ch.  447.]  [(d)  Per  Fry,  L.J.,  42  Ch.  D.  (C.A.) 

[(b)  Be  Deane,  42  Oh.  D.  (C.A.)  9.]  371.] 


\c)  Be  Salmon,  42 Ch.  D.  (C.A.) 351 ; 
and  see  Be  Massingberd's  Settlement,  63 
L.  T.  N.S.  296,  C.A.,  and  ante,  p.  391. 


(e)  56  &  57  Vict.  c.  53.] 

(/)  Ante,  p.  378.] 

(g)  Butler  v.  Butler,  5  Ch.  D.  564  ; 


Where  the  cestui  que  trust  is  an  ini&nt,      7  Ch.  D.  (C.A.)  116  ;  and  see  Jaehson 
it  matters  not  whether  the  improper      v.  Dickinson,  (1903)  I  Ch.  947,  951.] 
investment  was    authorised    or    un- 
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{Acceptance  of 
compromise  from 
one  trustee.] 


[Joint  judgment 
against  partners 
no  merger  of 
separate  lia- 
bility.] 


Liability  for  the 
costs  of  suit. 


of  them  separately  (a) ;  for  as  regards  the  remedy  of  the  cestui 
que  trust  there  is  no  primary  liability,  but  each  trustee  is 
responsible  for  the  entirety  of  the  loss  incurred  (6).  However, 
where  the  trustees  are  in  pari  delicto,  the  decree  is  usually  en- 
forced against  the  trustees  equally  (c) ;  and  in  one  case,  where  a 
trustee  had  refused  to  accept  the  office  unless  another  should  be 
named  with  him,  and  the  trust  money  be  divided  between  them, 
so  that  each  might  be  responsible  for  a  moiety  only,  and  this 
was  accordingly  done,  but  the  trust  deed  was  drawn  in  the  usual 
form  as  if  they  were  joint  trustees  of  the  whole  sum,  it  was  held, 
upon  the  insolvency  of  one  of  the  trustees,  that  the  co-trustee 
should  not  be  answerable  for  more  than  the  moiety  paid  to 
himself,  the  division  of  the  trust  money  having  been,  Sir  J. 
Leach  observed,  "  a  term  in  the  creation  of  the  trust "  (d). 

[Where  a  plaintiff  has  recovered  judgment  for  a  specified  sum  in 
an  action  against  trustees  for  breach  of  trust,  the  acceptance  by 
him  of  a  payment  by  one  trustee,  by  way  of  compromise,  does  not 
operate  as  a  release  pro  tanto  of  the  others  ;  and  consequently  the 
plaintiff  may,  notwithstanding  such  compromise,  prove  in  the 
bankruptcy  of  another  trustee  for  the  full  amount  (e). 

32.  Where  trust  property  is  misappropriated  by  a  firm  so 
that  the  partners  are  jointly  and  severally  liable  to  make  good 
the  loss,  and  the  firm  is  adjudicated  bankrupt  on  a  judgment 
debt  recovered  against  the  firm  by  the  owner  of  the  trust  pro- 
perty, the  several  liability  of  the  partners  is  not,  solely  by 
reason  of  the  creditor  having  recovered  a  joint  judgment,  merged 
in  such  judgment  so  as  to  preclude  proof  by  him  against  the 
separate  estates  (/).] 

33.  Where  the  defendants  are  involved  in  a  breach  of  trust, 
the  Court  decrees  costs  against  them  jointly,  and  does  not  dis- 
tinguish between  the  relative  culpabilities  of  the  defendants  {g). 
But  where  the  plaintiff,  in  pursuance  of  the  decree,  recovered  all 


{a)  Ex  parte  Shakeshaft,  3  B.  0.  C. 
197  ;  Walker  v.  Symonds,  3  Sw.  74,  75  ; 
Attorney-General  v.  Wilson,  Or.  &  Ph. 
28,  -per  Lord  Cottenham  ;  Taylor  v. 
Tahrum,  6  Sim.  281 ;  Fletcher  v.  Oreen, 
33  Beav.  426  ;  and  see  Ex  parte  Angle, 
Barn.  425 ;  Be  Ghertsey  Market,  6  Price, 
278,  279  ;  Ex  parte  Norris,  4  L.  R.  Ch. 
App.  280  ;  [Ex  parte  Graven,  W.  N. 
1885,  p.  21]. 

(6)  See  Wilson  v.  Moore,  1  M.  &  K. 
146  ;   Lyse  v.  Kingdon,  1   Coll.   188 
Richardson  v.  Jenkins,  1  Drew.  477 
Alleyne  v.  Darcy,  4  Ir.  Ch.  Rep.  206 


Jenkins  v.  Robertson,  1  Eq.  Rep.  123  ; 
[Blyth  V.  Fladgate,  (1891)  1  Ch.  337, 
358]. 

(c)  Rehden  v.  Wesley,  29  Beav.  215, 
per  M.R. 

(d)  Birls  V.  Betty,  6  Mad.  90. 

[(e)  Edwards  v.  Hood  Barrs,  (1905) 
1  Ch.  20.] 

[(/)  Re  Davison,  13  Q.  B.  D.  50; 
and  see  Blyth  v.  Fladgate,  (1891)  1 
Ch.  337,  353.] 

(g)  Lawrence  v.  Bowie,  2  Ph.  140  ;  1 
C.  P.  Coop.  t.  Cott.  241. 
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the  costs  from  a  single  co-defendant,  the  latter  obtained  an  order 

in  the   same   cause   upon   a  motion   (which,  however,  was   not 

opposed)  for  contribution  by  the  other  defendants  (a). 

34.  Though,  as  respects   the   remedy  of   the  cestui   que   trust,  Liability  and 

each  trustee  is  individually  responsible  for  the  whole  amount  of  between  the 

the  loss,  whether  he  was  the  principal  in  the  breach  of  trust,  or  trustees  them- 

.  selves,  or  between 

was   merely   a   consenting   party,   yet,   as   between  the  trustees  them  and  other 

themselves,  the  loss  may  be  thrown  upon  the  party  on  whom,  P^^'ties. 

as  recipient  of  the  money  or  otherwise,  the  responsibility  ought 

in  equity  to  fall,  or,  if  he  be  dead,  upon  his  estate  (b) ;  and  this 

claim  of  the  innocent  trustee    (though  formerly  only  a  simple 

contract  debt  as  between  himself  and  his  co-trustee,  even  where 

the  breach  of  trust  as  between  them  and  the  cestuis  que  trust 

was  a  specialty  debt)  is  now  in  such  cases  by  the  effect  of  the 

Mercantile  Law  Amendment  Act,  1856  (c),  a  specialty  debt  also  (d). 

If  all  the  trustees  be  equally  guilty,  then  (unless  the  transaction 

was  vitiated   by  not   only  constructive,   but   such   actual   fraud 

that  the  Court  will  hold  itself  entirely  aloof  («),)  in  accordance 

with  the  established  doctrine  of  equity  (/),  an  apportionment  or 

contribution    amongst    the    trustees    may   be    compelled,    which 

under  the  old  practice  was  not  allowed  in  the  same  suit,  but  on 

a  bill  filed  for  the  purpose  (g).     [In  working  out  the  right  to 

(a)  Pitt  V.  Bonner,  1  Y.  &  0.  C.  0.  180,  per    Lord    Langdale ;    and   see 

670.  KnatchbuU  v.  Fearnhead,  3  M.  &  Cr. 

[(6)    Thus   where    trustees  bought  122  ;  Pitt  v.  Bonner,  1  Y.  &  0.  0.  0. 

shares  in  breach  of  trust,  and  the  670;  Ex  parte  Burton,  SM.D.&DeG. 

surviving  trustee  (who  had  done  his  373  ;    Baynard  v.    Woolley,  20  Beav. 

best  to  get  rid  of  the  shares)  was  made  583  ;  Jesse  v.  Bennett,  6  De  G.  M.  &  G. 

to  pay  a  call,  he  could  recover  contri-  609  ;   and  see  Wilson  v.  Ooodman,  4 

bution  from  the  representative  of  the  Hare,  54  ;  Paull  v.  Mortimer,  W.  N. 

deceased  trustee  :  Jackson  v.  Dickin-  1873,  p.  199  ;  Keogh  v.  Keogh,  8  Ir.  R. 

son,  (1903)  1  Ch.  947.]  Eq.  179  ;    [Ramshill   v.  Edwards,  31 

(c)  19  &  20  Vict.  c.  97.  Oh.  D.  101  ;  Wynne  r.  Tempest,  (1897) 

(d)  Lockhart  v.  Beilly,  1  De  G.  &  1  Ch.  110].  But  see  now  the  Judica- 
J.  464 ;  Priestman  v.  Tyndall,  24  Beav.  ture  Act,  1873,  s.  24,  aub-s.  3,  and  the 
244.  11th,  48th,  and  following  rules,  and 

(e)  See  Lingard  v.  Bromley,  1  V.  &  rule  55  of  Order  XVI.  of  the  rules 
B.  114  ;  Tarleton  v.  Hornby,  1  Y.  &  C.  of  the  Supreme  Court,  1883  ;  [and 
336  ;  Attorney-General  v.  Wilson,  Cr.  Butler  v.  Butler,  14  Ch.  D.  329  ;  and 
&  Ph.  28.  Sawyer  v.  Sawyer,  28  Ch.  D.  (C.A.)  at 

[(/)  Bacon  v.  Gamphausen,  58  L.  T.  p.  601,  where  an  inquiry  was  directed 

N.S.    851,  citing  Bering   v.    Earl  of  how  and  in  what  proportions  as  be- 

Winchelsea,  1  Cox,  318,  and  Stirling  tween  the  trustees  the  sum  to  be  paid 

V.  Forester,  3  Bligli,  575.]  to  the  plaintiffs  should  be  borne  and 

(y)  i''fefc/i,er  V.  Sreew,(No.  2),33Beav.  paid.      The   plaintiff   in    an    action 

513  ;  Attorney-General  v.  Daugars,  33  against  a  surviving  trustee  for  breach 

Beav.  624,  per  Gur. ;  Goppard  v.  Allen,  of  trust  cannot  be  required  to  make 

2  De  G.  J.  &  S.  177,  ^er  L.  J.  Turner  ;  the  representatives  of  the  co-trustee 

Ex  parte  Shakeshaft,  3  B.  C.  C.  198,  defendants,  as  they  can,  when  neces- 

per lior AThMvlow;  LingardY. Bromley,  sary,  be   added   under  rule  11;    Re 

1  V.  &  B.  114  ;  Perry  v.  Knott,  4  Beav  Harrison,  (1891)  2  Ch.  349.    An  action 
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[One  of  the  trus- 
tees indirectly 
gaining  by 
breach  not 
primarily  liable.  ] 


[Nor  an  acting 
trustee. ] 


contribution,  the  co-trustees  are,  it  seems,  regarded  by  the  Court 
as  being  in  the  position  of  co-sureties  for  the  amount  of  the  loss 
to  the  trust  estate,  and,  accordingly,  time  under  any  statute  of 
limitations  will  not  begin  to  run,  as  between  the  co-trustees,  until 
the  extent  of  their  liability  has  been  ascertained  in  course  of  law, 
as,  for  example,  by  judgment  against  them  in  an  action  by  the 
cestuis  que  trust  (a). 

35.  If  a  breach  of  trust  be  committed  from  which  one  of  the 
trustees  derives  indirectly  a  personal  benefit,  the  other  trustees 
who  were  parties  to  the  breach  have  no  equity  against  the 
trustee  deriving  the  benefit  to  make  him  primarily  liable  for 
the  breach  (5). 

If  one  of  the  trustees  has  the  active  management  of  the  trust, 
and,  acting  honestly  though  erroneously,  commits  a  breach  of 
trust  which  leads  to  loss,  he  is  not  bound  to  indemnify  his  co- 
trustees who  were  passive  in  the  matter,  and  who,  by  doing 
nothing,  neglected  their  duty  more  than  the  active  trustee  (c) ; 
but  where  the  acting  trustee  is  the  solicitor  for  the  trust,  or 
derives  any  personal  benefit  from  the  breach  of  trust,  he  may  be 
compelled  to  indemnify  his  co- trustees  (d)  against  the  loss 
occasioned  to  the  trust  estate  (e),  and  even  where  no  actual  loss 
has  been  incurred,  against  the  costs  of  an  action  caused  by  his 


for  breach  of  trust  cannot  in  general 
be  maintained  against  the  executors 
of  one  of  two  trustees  who  was  not 
the  last  survivor,  but  either  the 
representatives  of  the  last  survivor 
must  be  added  as  defendants,  or  new 
trustees  must  be  appointed  and  added  : 
Be  Jordan,  (1904)  1  Ch.  260.  As 
Order  XL,  rule  1  does  not  mention  an 
action  for  contribution,  neither  a 
writ  nor  a  third  party  notice  by  one 
trustee  for  contribution  against  his 
co-trustee  can  be  served  out  of  the 
jurisdiction  :  M'Oheaney.  Gyles,  (1902) 
1  Ch.  (C.  A.)  287  ;  and  see  S.  G.,  (1902) 
1  Ch.  911,  showing  that  a  co-trustee 
out  of  the  jurisdiction  could  not  be 
added  as  co  -  defendant  against  the 
wish  of  the  plaintiff]. 

[(a)  Robinson  v.  Harkin,  (1896)  2 
Ch.  415,  where  Stirling,  J.,  referred 
to  and  applied  to  the  case  of  co-tr.ustees 
the  principles  of  Bering  v.  Earl  of 
Winchelsea  (1  Cox.  318  ;  2  Bos.  &  P. 
270)  and  Wolmershausen  v.  Gullick, 
(1893)  2  Oh.  .514.1 

[(6)  B^Mer  v.  Butler,  5  Ch.  D.  554  ; 
7  Ch.  D.  (C.A.)  116  ;  and  see  Chilling- 
worth  V.  Chambers,  (1896)  1  Oh.  (C.A.) 


685,  703.] 
,  [(c)  Bahin  v.  Huglies,  31  Oh.  D.  (C.A.) 
390,  where  Pry,  L.J.,  observed  that  in 
his  judgment  the  Courts  ought  to  be 
very  jealous  of  raising  an  implied  lia- 
bility of  the  kind  under  consideration, 
"because  if  such  existed  it  would  act 
as  an  opiate  upon  the  consciences  of  the 
trustees  ;  so  that  instead  of  the  cestuis 
que  trust  having  the  benefit  of  several 
acting  trustees,  each  trustee  would  be 
looking  to  the  other  for  a  right  of 
indemnity,  and  so  neglect  the  perform- 
ance of  his  duties.  Such  a  doctrine 
would  be  against  the  policy  of  the 
Court  in  relation  to  trusts  "  ;  and  see 
Bacon  v.  Gamphausen,  58  L.  T.  N.S. 
851  ;  Blyth  v.  Fladgate,  (1891)  1  Oh. 
337,  365  ;  Robinson  v.  Harkin,  (1896) 
2  Oh.  415,  425  ;  Head  v.  Gould,  (1898) 
2  Ch.  250  ] 

[(d)  Lockhart  v.  Reilly,  25  L.  J. 
N.S.  Oh.  697;  Thompson  v.  Finch,  8 
De  G.  M.  &  G.  560  ;  Bahin  v.  Hughes, 
31  Ch.  D.  (C.A.)  390 ;  Re  r«rwcr, (1897) 
1  Ch.  536  ;  Head  v.  Gould,  (1898)  2 
Ch.  250.]    , 

[(e)  Be  Linsley,  (1904)  2  Ch.  785.] 
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negligent  conduct  (a).  An  executor  who  has  been  decreed  to 
make  good  the  loss  incurred  by  his  wilful  default  in  not  getting 
in  part  of  the  assets  from  the  trustee  of  a  settlement  who  has 
been  allowed  to  retain  and  misappropriate  them,  is  not  thereby 
precluded  from  subsequently  recovering  from  the  trustee  the 
amount  misappropriated  by  him  (b).] 

36.  As   between   the    trustees    and   a   third  person   who   has  The  gainer  by 
reaped  the   henefit  of   the   breach   of   trust,   though   the  trustees  trust  is  ulti- 
must  make  the  disbursement  in  the  first  instance  to  the  injured  mati^ly  liable, 
party,  the  loss  will  eventually  be  cast  on  the  person  who  was 

the  gainer  by  the  breach  of  trust  (c).  But  the  circumstance 
that  the  breach  of  trust  was  committed  at  the  instance  of  a 
cestui  que  trust  will  not  per  se  impose  upon  him  the  obligation 
of  indemnifying  the  trustee  generally.  Thus  in  Baby  v.  Bide- 
halgh  (d),  where  the  cestuis  que  trust,  the  tenants  for  life,  had 
instigated  the  breach  of  trust,  L.J.  Turner  asked:  "Has  the 
Court  in  a  suit  of  this  nature  ever  gone  the  length  of  ordering 
the  cestiois  qite  trust  personally  to  recoup  the  trustee  ? "  and  the 
Court  directed  the  tenants  for  life  to  account  to  the  trustee  only 
for  the  money  which  had  been  received  by  them  under  the  breach 
of  trust,  and  this  has  since  been  followed  by  other  decisions  (e). 

37.  If  a  cestui  que  triost,  whether  tenant  for  life,  or  other  person  The  interest  of 

having  a  partial  interest,  be  responsible  for  having  joined  in  a  parties  commit- 

breach  of  trust,  all  the  benefit  that  would  have  accrued  to  him,  trust  may  be  im- 

either  directly  or  derivatively  (/),  either  from  that  trust  fund,  or  P^J^^^^^g  ^^°  °°™"j 

any  other  estate  comprised  in  the  same  settlement  (g),  may  be  or  indemnify  the 

trustee. 

[(a)  Be  Linsley,  (1904)  2  Ch.  785.]  see  Towers  v.  African  Tug  Company, 

[(J)  Scotney  v.  Lomer,  29  Ch.   D.  (1904)  1  Ch.  (C.A.)  558]. 

535,  vide  ante,  p.  883.]  (d)  7  De  G.  M.  &  G.  108. 

(c)  Trafford  v.  Boehm,  3  Atk.  440  ;  (e)    Brown  v.  Maunsell,  5    Ir.  Ch. 

Greenwood  v.   WaJceford,  1  Beav.  580 ;  Eep.  351  ;  Bentley  v.  Robinson,  9  Ir. 

Booth  V.  Booth,  1   Beav.    125  ;    Lord  Ch.  Rep.  479  :    and  see  TP'alsham  v. 

Montfort  v.   Lm-d    Cadogan,   17   Ves.  Stainton,  1  H.  &  M.  337  ;  [Butler  v. 

485  ;  19  Ves.  635  ;  S,  C,  2  Mer.  3  ;  Butler,  5  Ch.  D.  554 ;  7  Ch.  D.  (C.A.) 

Birlcs  V.  Micklethwait,  33  Beav.  409;  116;  Ghillingworth  y.  Chambers,  (1896) 

and  see  Howe  v.  Earl  of  Dartmouth,  1  Ch.  (C.A.)  685,  699,  705,  708  ;  as  to 

7  Ves.  1.50,  151;    Jacob  v.  Lucas,  1  the  effect  in  this  respect  of  s.  45  of  the 

Beav.  436  ;  Lincoln  v.  Wright,  4  Beav.  Trustee  Act,  1893,  see  post,  p.  1181]. 

432  ;  Tickner  v.  Old,  18  L.  R.  Bq.  422  ;  (/)  Jacubs  v.  Rylance,  17  L.  R.  Eq. 

Vaughan   v.    Vanderstegen,   2   Drew.  341  ;  [Doering  v.  Doering,  42  Ch.  D. 

165,  363  ;   Hobday  v.  Peters  (No.  2),  203]. 

28  Beav.  354  ;  Fetherstone  v.   West,  6  (g)  Woodyatt  v.  Gresley,  8  Sim.  183  ; 

Ir.  R.   Eq.  86  ;   [and  see  Moxham  v.  Ex  parte  Mitford,  1  B.  C.  C.  398  ;  see 

Grant,  (1900)  1  Q.  B.  (C.A.)  88,  where  Priddy  v.  Rose,  3  Mer.  105  ;  Burridge 

directors,  who  had  honA  fide  made  a  v.  Row,  1  Y.  &  C.   C.  C.   183,  583  ; 

payment    ultra    vires    to    the  share-  Lincoln  v.   Wright,  4  Beav.  432,  per 

holders,  and  were  ordered  to  replace  Lord  Langdale  ;   Fuller  v.  Knight,  6 

the  money,  were  held  entitled  to  be  Beav.  205  ;  M^Gacheny.  Dew,  15  Beav. 

indemnified  by  the  shareholders  ;  and  84  ;   Vaughton  v.  Noble,  30  Beav.  34. 
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[Ceihii  que  trust 
in  default  under 
covenant.  ] 


[Where  co- 
trustee is  also  a 
cestui  qice  trust.'\ 


stopped  by  the  cestuis  que  trust,  or  other  persons  having  a  similar 
equity,  as  against  him,  his  assignees  in  bankruptcy  (a),  or  judg- 
ment creditors  (h),  or  general  creditors  (c) ;  and  (except  so  far  as 
the  defence  of  purchase  for  value  without  notice  may  be  applic- 
able) against  all  who  claim  under  him  {d),  until  the  amount 
impounded,  with  the  accumulations  thereon  (e),  has  compensated 
the  trust  estate  for  the  loss  for  which  that  cestui  que  trust  is 
responsible.  [And  even  an  estate  legally  vested  in  the  wrong- 
doer by  the  settlement  (being  an  instrument  inter  vivos)  may,  by 
virtue  of  an  implied  contract,  be  made  available  for  repairing  the 
breach  of  trust  (/) ;  but  the  doctrine  cannot  be  extended  to  a 
legal  devisee,  as  there  no  contract  can  be  implied,  and  in  the 
absence  of  contract  a  Court  of  Equity  has  no  control  over  the 
estate  (gr).]  And  the  rule  was  held  to  apply  to  a  feme  covert 
entitled  to  her  separate  use  [with  no  restraint  on  anticipation, 
where  she  had  full  knowledge  of  all  the  circumstances,  and  acted 
independently  in  the  transactions  which  constituted  the  breach 
of  trust,  but  she  was  not  held  liable  merely  because  she  acquiesced 
in  or  approved  of  the  breach  of  trust,  without  taking  part  in 
it  (h) ;  and,  previously  to  the  enactment  to  be  presently  referred 
to  (i),  she  could  not  be  made  liable]  where  her  power  of 
anticipation  was  restrained  {j). 

[On  an  analogous  principle,  where  a  cestui  que  trust  is  in  default 
under  a  covenant  by  him  in  the  trust  instrument  for  payment  of 
money,  the  trustees  are  entitled  as  against  him  to  retain  the  trust 
property  until  the  default  is  made  good  {h),  and  it  would  seem  that 
this  right  exists  in  favour  of  trustees  of  a  voluntary  settlement 
which  has  been  so  completed  as  to  be  enforceable  by  the 
Court  {I). 

38.  Where  a  trustee  who  is  a  party  to  a  breach  of  trust,  is  also 

(a)  Ex  parte  Turpin,  1  D.  &  0.  120  ; 
Ex  parte  Smith,  1  Deac.  143  ;  Ex  parte 
King,  2  M.  &  A.  410  ;  Prime  v.  Savell, 
W.  N.  1867,  p.  227  ;  Jacuhs  v.  Rylance, 
17  L.  R.  Bq.  341  ;  see  Smith  v.  Smith, 
lY.&C.  338  ;  Burridge  v.  Row,  1  Y. 
&  C.  C.  C.  183,  583  ;  [Gorr  v.  Gorr,  3 
L.  E..  Ir.  435 ;  and  see  Re  Garew, 
(1896)  1  Ch.  527,  535  ;  S.  G.,  2  Ch. 
(O.A.)  311]. 

(6)  Kilworth  V.  Mountcashell,  15  Ir. 
Ch.  Rep.  565. 

(c)  Williams  v.  Allen  (No.  2),  32 
Beav.  650. 

(d)  Woodyatt  v.  Gresley,  8  Sim.  180  ; 
Priddy  v.  Rose,  3  Mer.  86  ;  Gole  v. 
Muddle,  10  Hare,   186  ;    [Doering   v. 


42  Ch.  D.  203;]  and  see 
Morris  v.  Livie,  1  Y.  &  C.  0.  C.  380  ; 
[Re  Hervey,  61  L.  T.  N.S.  429]. 

(e)  Ex  parte  King,  2  M.  &  A.  410. 

[(/)  Woodyatt  V.  Gresley,  8  Sim.  180.] 

llg)  Egbert  v.  Butter,  21  Beav.  560 ; 
Fox  V.  Buckley,  3  Ch.  D.  (C.A.)  508  ; 
and  see  Re  Brovm,  32  Ch.  D.  597  ;  Ex 
parte  Barff,  De  Gex,  613.] 

[(A)  Sawyer  v.  Sawyer,  28  Ch.  D. 
(C.A.)  595  ;  Mara  v.  Browne,  (1895)  2 
Ch.  69,  92  ;  and  see  ante,  pp.  985,  986.] 

[(i)  SeejjosiS,  p.  1181.] 

{j)  See  ante,  pp.  985  et  seq.,  1017  ; 
[and  Hale  v.Sheldrake,  60  L.  T.  N.  S.  291  ]. 

Uk)  Re  Weston,  (1900)  2  Ch.  164.] 

t(r  '■■- 


{{I)  Ibid.] 
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a  beneficiary,  the  whole  of  his  beneficial  interest  (a),  whether 
acquired  before  or  after  the  breach  of  trust  was  committed, 
must,  it  would  seem,  as  between  himself  and  his  co-trustee 
who  is  in  pari  delicto,  be  applied  in  making  good  the  loss,  and 
this  would  at  all  events  appear  to  be  so  where  such  trustee 
and  beneficiary  has,  as  between  himself  and  his  co-trustee, 
derived  an  exclusive  benefit  from  the  breach  of  trust  (h). 

39.  Now  by  the  Trustee  Act,  1893  (c),  sect.  45,  it  is  enacted  as  [Trustee  Act, 

follows:-  1893,.ect.45.] 

"  (1)  Where  a  trustee  commits  a  breach  of  trust  at  the  instiga- 
tion or  request  or  with  the  consent  in  writing  of  a  beneficiary, 
the  High  Court  may,  if  it  thinks  fit,  and  notwithstanding  that  the 
beneficiary  may  be  a  married  woman  entitled  for  her  separate  use 
and  restrained  from  anticipation  (d),  make  such  order  as  to  the 
Court  seems  just,  for  impounding  all  or  any  part  of  the  interest 
of  the  beneficiary  in  the  trust  estate  iy  way  of  indemnity  to  the 
trustee  or  person  claiming  through  him."  The  section  applies  to 
breaches  of  trust  committed  as  well  before  as  after  the  passing  of 
the  Act,  but  not  so  as  to  prejudice  any  question  in  an  action  or 
other  proceeding  which  was  pending  on  24th  December,  1888,  and 
is  pending  at  the  commencement  of  the  Act. 

In   order  to  bring  a  case  within  the  section,  there   must  be  [Complicity  in 

complicity  on  the  part  of  the  cestui  que  trust  in  a  hreach  of  trust,  necessary  to 

"  The  section,"  as  was  said  by  Lindley,  L. J.,  "  ought  not  to  be  ^""g  '^^^^  ^"i*^™ 

,  ,     .  ,,      n    ,  .  .    .  ,  the  section.] 

construed  as  if  the  word  '  investment   had  been  inserted  instead 

of  '  breach  of  trust ' "  and,  "  in  order  to  bring  a  case  within  this 

section,  the  cestui  que  trust  must  instigate,  or  request,  or  consent  in 

writing  to  some  act  or  omission,  which  is  itself  a  breach  of  trust,  and 

[(a)  See,  however,  Birks  v.  Michle-  that  a  trustee,  who,  being  also  a  cestui 

thwait,  33  Beav.  409  ;  Prime  v.  Savell,  que  trust',  has  received,   as   between 

W.  N.  1867,  p.  227,  where  the  lien  himself  and  his  oo- trustee,   an  ex- 

of  the   CO  -  trustee    appears  to  have  elusive  benefit  by  the  breach  of  trust, 

been  limited  to  the  amount   of   the  must  indemnify  his  co-trustee  to  the 

contribution.]  extent  of  his  interest  in  the  trust 

[(b)  Chillingworthy.  Ghamhers,(lSQ6)  fund,  and  not  merely  to  the  extent 

1   Ch.   (C.A.)  685.     The  decision  in  of  the  benefit  which  he  has  received, 

this  case  seema  to  involve  the  prin-  I  think  that  the  plaintifi^  must  be 

ciple  that  a  trustee  who  is  party  to  treated   as  having  received  such  an 

a  breach  of  trust  cannot,  as  between  exclusive  benefit."] 

himself  and  his  co- trustee,  take  any-  [(c)  56  &  57  Vict.  c.  53,  replacing 

thing  out  of  the  trust  fund  until  he  s.  6  of  the  Trustee  Act,  1888  (51  & 

has  repaired  his  breach  of  trust.    This  52  Vict.  c.  59).] 

principle,  however,  is  not  in   terms  [(d)  Where  the  feme  is  only  entitled 

enunciated.      In    his   judgment    (at  in  reversion,  with  a  general  power  of 

p.  707)  Kay,  L.J.,  after  an  examina-  appointment  by  will,  the  enactment 

tion  of  all  the  authorities,  said  :   "  On  is  not  applicable  ;   Willett  v.  Findlay, 

the    whole,   I   think  the  weight  of  29  L.  R.  Ir.  156,  497.] 
authority  is    in  favour    of    holding 
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not  some  act  or  omission,  which  only  becomes  a  breach  of  trust 
by  reason  of  want  of  care  on  the  part  of  the  trustees  "  (a) ;  and  in 
the  same  case  it  was  said  by  Davey,  L.J.,  that  "it  is  not,  of  course, 
necessary  that  the  beneficiary  should  know  the  investment" 
which  is  the  subject  of  complaint  "  to  be  in  law  a  breach  of  trust ; 
but  he  must,  I  think,  know  the  facts  which  constitute  the  breach 
of  trust "  (b).  Thus  where  the  tenant  for  life  knew  the  property  on 
mortgage  of  which  the  trustees  were  making  an  investment,  but 
was  not  informed  of  the  valuations  which  had  been  made,  and 
was  not,  so  far  as  appeared,  acquainted  with  the  rental  value, 
it  was  held  that  the  case  did  not  fall  within  the  section  (c). 
[Complicity  must      Jt  is  further  to  be  observed  that  the  section  does  not  make 

be  actual,  not 

the  cesha  que  trust  responsible  for  a  breach  of  trust  simply 
because  he  had  actual  or  constructive  notice  of  it,  and  conse- 
quently a  cestui  que  trust  cannot  be  brought  within  the  section 
by  merely  showing  that  he  had  constructive  notice  through  his 
solicitor  of  facts  constituting  or  evidencing  the  breach  of  trust  {d). 

It  has  been  held  that  the  words  "  in  writing,"  in  the  commence- 
ment of  the  section,  refer  only  to  the  word  "  consent,"  and  not  to 
the  words  "  instigation  "  or  "  request,"  and  consequently,  in  order 
that  the  provisions  of  the  section  may  be  available,  it  is  not 
necessary  to  prove  an  instigation  or  request  in  writing  (e). 

The  effect  of  the  section  is  not  to  curtail  the  previously  existing 
rights  and  remedies  of  trustees,  or  to  alter  the  law,  except  by 
7Zm^^\nIst.-\  gi"^i^g  greater  power  to  the  Court.  The  discretion  given  to  the 
Court  is  judicial,  and  if,  prior  to  the  passing  of  the  Act,  the 
Court  would,  in  a  proper  case,  enforce  the  equity  of  the  trustee, 
and  impound  the  interest  of  a  beneficiary  in  the  hands  of  an 
assignee,  then  the  Court  would  be  bound  to  do  the  same  in  a 
similar  case  after  the  Act  (/).  Accordingly,  the  right  of  the 
trustee  to  have  the  interest  of  ,the  cestui  que  trtist  impounded 
will  prevail  as  against   an   innocent  assignee   for  value   of   the 


constructive 
only.] 


[Consent  in 
writing.] 


[Eight  of  trustee 
prevails  over 
subsequent 


[(o)  Re  Somerset,  (1894)  1  Ch.  (C.A.) 
231,  265.] 

[(h)  S.  a,  (1894)  1  Oil.  274.  It 
naiglit  perhaps  in  some  cases  be 
difficult  to  define  precisely  the  facts 
which  constitute  the  breach  of  trust, 
but  it  is  apprehended  that  a  good  test 
would  be  whether  facts  were  known 
to  the  cestui  que  trust  which  would 
be  suflBcient  to  bring  home  to  the 
mind  of  a  man  of  ordinary  intelli- 
gence the  fact  that  the  trustee  was 
being  invited  to  depart  from  the 
line  of  bis  duty.] 


[(c)  Re  Somerset,  (1894)  1  Ch.  (C.A.) 
231  ;  and  see  Mara  v.  Browne,  (1895) 
2  Ch.  69,  93,  :per  North,  J.  ;  S.  C, 
(1896)  1  Ch.  (C.A.)  199  ;  Bolton  v. 
Gurre,  (1895)  1  Ch.  544.] 

[(d)  Re  Sovierset,  (1894)  1  Ch.  (C.A.) 
231,  266,  267.] 

[(e)  Griffith  v.  Hughes,  (1892)  3  Ch. 
105  ;  Re  Somerset,  (1894)  1  Ch.  (C.A.) 
231,  266  ;  Mara  v.  Brovme,  (1895)  2 
Ch.  69,  92.] 

[(/)  Boltoji  v.  Gurre,  (1895)  1  Ch. 
544,  549,  per  Homer,  J.  ;  Fletcher  v. 
Collis,  (1905)  2  Ch.  (C.A.)  24.] 
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interest,  claiming  under  an  assignment  made  subsequently  to  the 
commission  of  the  breach  of  trust  (a),  or  as  against  a  trustee  in 
bankruptcy  (6). 

In  applying  the  section  to  the  case  of  a  married  woman  who  [Case  of 
is  restrained  from  anticipation,  the  Court,  it  is  apprehended,  will  in  "g^ained"^!^ 
the  first  place  consider  whether,  having  regard  to  all  the  facts  of  anticipation.] 
the  case,  the  discretion  ought  to  be  exercised  against  the  /eme, 
and  having  arrived  at  a  conclusion  in  the  affirmative,  will  disregard 
the  existence  of  the  restraint  altogether.  Where  the  trustee, 
without  dishonesty,  has  committed  a  breach  of  trust  for  the 
benefit  of  other  persons,  standing  on  a  footing  of  equality  with 
himself  as  regards  knowledge  of  the  facts  which  constitute  the 
breach  of  trust,  the  Court  leans  towards  exercising  the  power  in 
favour  of  the  trustee  (c)  ;  but,  on  the  other  hand,  it  would  seem 
that  the  Court  will  not  forget  (though  the  trustee  may  have 
forgotten)  that  the  restraint  on  anticipation  is  designed  for  the 
special  protection  of  the  feme,  and  that  the  existence  of  it  imposes 
a  special  obligation  on  the  trustee  towards  her  {d).  In  Griffith  v. 
Hughes  (e)  the  trustee,  at  the  verbal  request  of  a  married  woman, 
a  tenant  for  life  restrained  from  anticipation,  who  was  being  pressed 
by  her  creditors,  advanced  80?.  out  of  the  trust  funds  to  her  on  a 
promissory  note  signed  by  her,  her  husband,  and  his  brother, 
and  it  was  held  that  the  trustee,  having  paid  the  80Z.  into  Court, 
would  be  entitled  to  resort  by  way  of  indemnity  to  the  income 
payable  to  the  feme.  In  two  other  cases  Romer,  J.,  declined  to 
exercise  the  discretion  adversely  to  the  feme,  grounding  his 
decision  in  the  one  case  mainly  on  the  deliberate  character  of 
the  breach  of  trust  on  the  part  of  the  trustee  (/),  and  in  the  other 
on  the  want  of  complicity  on  the  part  of  the  feme  {g),  and  a 
similar  course  on  the  last  mentioned  ground  was  adopted  by 
North,  J.  (A). 

It  was  said  in  a  recent  case  (i)  by  Kay,  L.J.,  that  the  section  [Extent  of 
"  does  not  define  the  extent  of  the  liability  of  a  concurring  bene-  liability  of 

.  1  IT  1  .1,1  •  T  •  1.  cestui  que  '■ 

ficiary,    but  "is  rather  addressed  to  describe  the  cases  m  whicn  ^ndtr  the 
the  Court  may,  if  it  shall  think  fit,  impound  all  or  any  part  of  the  section.] 
interest  of  the  beneficiary  by  way  of  indemnity  to  the  trustee,  and 

[(a)  Boiiore  v.  Cwrre,  (1895)1  CL  544.]  [(/)  RicketU  v.  Bicketts,  64  L.   T. 

[(6)  Fletcher  v.  Gollis,  (1905)  2  Ch.  N.S.  263.] 

(O.A.)  24.]  [(g)  Bolton  v.   Gurre,  (1895)   1  Ch. 

[(c)  See  Griffith  v.  Hughes,  (1892)  3  544.] 

Ch.  105.]  [{h)  Mara  v.  Browne,  (1895)  2  Ch. 

[(d)    See    Bolton    v.     Gurre,    sup.;  69,  93.] 

Bicketts   v.    Bicketts,   64    L.    T.    N.S.  [{i)  Ghillingworthv.  Chambers,{l89Q) 

263.]  1  Ch.  (C.A.)  685,  707  ;  and  see  Mara 

[(e)  (1892)  3  Ch.  105.]  v.  Brovme,  (1895)  2  Ch.  69,  92,  93.] 
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also  to  provide  that  consent  of  a  beneficiary  for  this  purpose  must 
be  given  in  writing."  In  the  same  case  Lindley,  L.J.,  intimated 
that  a  remainderman  who  induced  the  trustees  to  commit  a  breach 
of  trust  for  the  benefit  of  the  tenant  for  life,  perhaps  his  own 
father  or  mother,  and  personally  derived  no  benefit  from  the 
breach  of  trust,  could  not  resist  the  claim  of  the  trustees  to 
have  the  loss  made  good  out  of  his  interest.  His  lordship  added 
that  the  section  seemed  to  be  based  on  that  view  of  the  law, 
and  that  if  the  section  had  been  applicable,  it  would  have  been 
just  to  impound  the  whole  of  the  beneficial  interest  of  the 
plaintiff,  a  co-trustee  as  well  as  a  beneficiary,  who  had  concurred 
in  a  breach  of  trust  (a). 

At  the  trial  of  an  action  against  a  tenant  for  life  and  executors 
of  deceased  trustees  in  respect  of  a  breach  of  trust,  leave  was 
given  to  the  executors,  without  going  into  evidence,  to  apply  in 
chambers  with  reference  to  enforcing  their  right  to  indemnity 
against  the  tenant  for  life,  under  sect.  45  of  the  Trustee  Act,  1893, 
on  the  ground,  as  alleged  in  their  defence,  that  the  breach  of 
trust  had  been  committed  at  her  instigation  (b).] 

40.  If  the  trustee  become  bankrupt,  the  loss  may  be  proved 
against  his  estate  (c),  and  without  proceeding  in  equity  to  estab- 
lish the  breach  of  trust  (d).  If  interest  would  have  been 
decreed  in  equity  against  the  trustee  himself,  it  will  constitute 
part  of  the  debt  in  the  proof  against  his  estate  in  the  hands  of 
his  trustee  in  bankruptcy  (e),  and  if  the  breach  of  trust  was  a 
sale  of  stock,  the  cestui  que  trust  may,  at  his  option,  prove  for 
the  proceeds  of  the  sale,  or  for  the  value  of  the  stock  at  the  date 
of  the  bankruptcy  (/),  and  if  a  debtor  to  the  trust  be  bankrupt, 
and  entitled  himself  to  a  reversionary  interest  in  the  debt, 
the  trustee  of  the  settlement  may  nevertheless  prove  for  the 
whole  debt,  without  any  set-off  for  the  reversionary  interest, 
for  if  such  a  set-off  were  allowed  it  would  diminish  what  the 
tenants  for  life  would  have  to  receive  {g).     [If  the  breach  of  trust 


[(a)  GMllingworth  v.  Ghambers,(l896) 
1  Oh.  (C.A.)  685,  700.] 

[(6)  Be  Holt,  (1897)  2  Ch.  525; 
Seton,  6th  ed.  pp.  1125,  1147,  1153; 
and  see  Molyneux  v.  Fletcher,  (1898) 
1  Q.  B.  648,  656.] 

(c)  Kehle  v.  Thompson,  3  B.  C.  C, 
112  ;  Moons  V.  De  Bernales,  1  Euss, 
301  ;  Dornford  v.  Dornford,  12  Ves. 
127  ;  Ex  parte  Shakesliaft,  3  B.  0.  C, 
197  ;  Bick  v.  Motley,  2  M.  &  K.  312 
Lincoln  v.  Wright,  4  Beav.  427 
[Bankruptcy  Act,  1883,  s.  37 J. 


(i)  Ex  parte  Norris,  4  L.  R.  Ch. 
App.  280. 

(e)  Dornford  v.  Dornford,  12  Ves. 
127  ;  Bick  v.  Motlo),  2  M.  &  K.  312  ; 
Moons  V.  De  Bernales,  1  Russ.  301. 

(/)  Ex  parte  Shakesliaft,  3  B.  C.  0. 
197  ;  Ex  parte  Gurner,  1  M.  D.  &  De 
G.  497  ;  and  see  Ex  parte  Moody,  2 
Rose,  413  ;  Ex  parte  Stuteley,  1  M.  D. 
&  De  G.  643. 

(g)  Ex  parte  Stone,  8  L,  R.  Ch.  App. 
914. 
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was  au  improper  investmeat,  and  the  cestui  que  trust  has  adopted 
the  iuvestment  by  enteriag  into  a  compromise  in  respect  to  it,  the 
proof  must    be   for  the    damages   which    the   trust   estate   has 
sustained  by   reason   of  the   improper  investment,   namely,   the 
difference  between  the  total  sum  invested  and  the  assessed  value 
of  the  amount  received  under  the  compromise  (a).]    And  if  a  trustee 
prove   for  the   whole  debt,   he  may   still   retain   any   beneficial 
interest  of  the  bankrupt  in  the   trust  estate  by  way  of  lien  or 
set-off  in  further  discharge  of  the  debt  (6),  [for  the  trustee  can- 
not be  allowed  by  proving  in  bankruptcy  to  prejudice  the  cestuis 
que  trust  (c).]     But  if  an  executor,  who  represents  the  absolute 
ownership  of  the  personal  estate,  and  has  therefore  an  absolute 
power  over  the  debts  due  to  his  testator,  prove  for  the  whole 
debt,  it  is   deemed  a  waiver   of   any  lien   which  the   executor 
might   otherwise    have   had   upon    the    bankrupt's    interest    in 
such  personal  estate  (d) ;  and  if  the  bankrupt,  in  whose  hands  the 
trust  fund   was,   be   one   of   the  trustees,   and   indebted  to  the 
trust  estate,  and  also  have  a  present  beneficial  interest  in  the  trust, 
proof   cannot  be  made  for  the  whole  amount,  but  only  for  the 
balance,  after  setting  off  the  bankrupt's  beneficial  interest  against 
the  debt  due  from  him  (e).     [And  where  a  defaulting  trustee,  who 
is  also  a  beneficiary,  has  become  bankrupt,  and  a  composition  has 
been  paid  in  respect  of  the  amount  misappropriated  by  him,  and 
the  debt  due  from  him  has  therefore  gone,  it  is  not  competent 
for  the  existing  trustees  to  retain  his  share  to  make  good  the  loss 
to  the  estate  (/). 

41.  'If  one  of  two  trustees  becomes  bankrupt  and  is  a  debtor  [Where  one 
to  the  trust  estate,  and  a  balance  is  found  due  to  the  two  trustees  trustee,  dejDtor 
in  taking  their  accounts,  the  balance  will  not  be  set  off  against  bankrupt,  but 
the  debt  of  the  bankrupt  trustee  to  the  prejudice  of  the  solvent  botirtrustee3°on 
trustee,  but  an  account  will  be  directed,  so  as  to  ascertain  how  the  accounts.] 
much  of  the  balance  is  due  to  the  solvent  trustee  and  how  much 

to  the  bankrupt  trustee,  and  the  set-off  will  be  confined  to  the 
latter  amount  (g).] 

42.  If  the  trustee  was  one  of  a  bankrupt  firm,  to  which  the  Trustee  a  partner 
trust   money  had  been  lent,  proof  may  be  made  either  against  and  leudmg  the 

■'  '   r  J  o  trust  money  to 

the  joint  estate  of  the  firm,  or  the  separate  estate  of.  the  bankrupt  the  firm  with 

notice. 

[(a)  Be  Lake,  (1903)  1  K.  B.  439.]  (e)  Ex  parte  Turner,  2  De  G.  M.  & 

(6)  Ex  parte  Dicken,  Buck,  115.  G.  927  ;  Ex  parte  Bishop,  8  L.  R.  Ch. 

[(c)  Per   Lord    Chelmsford,    L.C.,      App.  718. 
Stammers  v.  Elliott,  3  L.  K.  Oh.  App.  [(/)  Re  Sewell,  (1909)  1  Ch.  806.] 

200.]  llg)  M'Ewan  v.  Grombie,  26  Ch.  D. 

{d)  Stammers  v.  Elliott,  3  L.  R.  Ch.      175  ;  and  see  ante,  p.  788.] 
App.  195. 

4  F 
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trustee,  and  of   any  other  of  the  partners  who  may  have  con^ 

stituted    themselves    trustees    or    taken   an   active   part   in   the 

breach  of  trust  (a)  ■   but  not  [in  general]  against  both  the  joint 

and  separate  estates  (b).     [Where,  however,  the  trust   fund  was 

handed    by    the   trustee    to   his   firm   for   investment,   and   they 

misappropriated  the  fund  and  became   bankrupt,  so   that  there 

were  distinct  liabilities,  namely,  the  liability  of  the  firm  arising 

out  of  the  contract  entered  into  or  implied  when  the  money  was 

handed  to  them  for  investment,  and  the  separate  liability  of  the 

trustee  arising  out  of  the  contract  entered  into  or  implied  when 

he  accepted  the  trusts,  it  was  held  that  under  Sched.  II.,  Rule  18  of 

the   Bankruptcy  Act,  1883,  proof  might   be   made   against  the 

joint  estate  of  the   firm  as  well  as  the  separate  estate  of  the 

defaulting  trustee  (c).]     If  the  bankrupt  has  laid  out  the  trust 

money  on   a   mortgage,  the  cesMi   que   ir'Ast  is   not   put  to   his 

election  whether  he  will  prove  for  the   debt  and  abandon  the 

mortgage,  or  take  the  mortgage  and  abandon  the  debt,  but  may 

Iprove  for  the  debt,  and  have  the  benefit  of  the  mortgage  also  {d)  j 

and  if  the  trust  money  had  been  invested,  but  improperly,  the 

cestid  que  trust  has  a  right  to  elect  to  prove  for  the  money  and 

interest,  or  for  the  value  of  the  securities  and  profits  («). 

Trustee  not  4  43^    jf  tj^g  trustee  was  not  mie  of  the   firm,  but  he  lent  the 

fending  money  to  trust  fund  to  the  bankrupt  firm,  proof  can  be  made  as  for  an 

the  firm  or  the      ordinary  debt  against  the  joint  estate.     If  the  trustee  lent  the 

money,  not  to  the  firm,  but  to  Oiie  of  the  members  of  the  firm, 

and  the  partners  had  no  'Aotice  of  the  source  from  which  it  came, 

proof  can  only  be  made  against  the  separate  estate  of  the  partner 

who  received,  though  the  money  may,  in  fact,  have  been  applied 

to   partnership  purposes   (/).      But  if  the   other   partners   had 

notice  of  the  source  of  the  money)  proof  can  be  made  against 

the  joint  estate  of  the  firm  (g),  but  not,   it  seems,  against  the 

separate   estate  of  each  partner  (A),  unless   the  firm   by  their 

(a)  JEx  parte  Heaton,  Buck,   386  ;  (/)  Ex  parte  Apsey,  3  B.  C.  C.  265  ; 

Ex  parte    Watson,   2   V.   &   B.  414 ;  Ex  parte  Wheatley,  Cooke's  Bankrupt 

Smith  V.  Jameson,  5  T.  R.  601  ;    Ex  Law,  534,  8th  ed. 

parte  Bolland,  1  Mont.  &  Mao.  315  ;  {g)  Ex  parte  Peek,  6  Ves.  603 ;  Ex 

Ex  parte  Paulson,  De  Gex,  79  ;   Ex  parte  Glowes,  2  B.  C.  C.  595  ;  and  see 

parte  Barnewall,  6   De   G.  M.  &  G.  Ex  parte  Burton,  3  M.  D.  &  De   G. 

801.  364  ;  Ex  parte  Bolland,  1   Mont.   & 

(6)  Ex  parte  Barnewall,  6  De  G.  M.  Mac.  315. 

&  G.  795.  Qi)  Ex  parte  Beilby,  1  Gl.  &  J.  167  ; 

[(c)  Be  Parkers,  19  Q.  B.  D.  84J  and  see  Ex  parte  Burton,  3  M.  D.  & 

{d)  Ex  parte  Biddulph,  3  De  G.  &  De  G.  364  ;  Ex  parte  Wooiin,  3  M.  D. 

Sm.  587  ;  Ex  parte  Geaves,  8  De  G.  M.  &  De  G.  399  ;  [and  the  provisions  of 

&  G.  291  ;  25  L.  J.  N.S.  Bank.  53.  the  Partnership  Act,  1890,  referred  to 

(e)  Re  Montefiore,  9  Jur.  562.  ante,  p.  1155]. 
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dealings  with  the  cestuis  que  trust  constituted  themselves 
trustees  directly  for  them  (a).  Nor  can  proof  be  made,  on  the 
mere  ground  of  notice,  for  the  profits  made  by  the  use  of  the 
money ;  for  the  partners  in  the  firm  are  regarded  not  as  actual 
but  only  as  constructive  trustees,  that  is,  having  notice  of  the 
trust,  they  are  accountable  for  the  money,  but  not  being  clothed 
with  any  special  duty,  they  do  not  come  within  the  rule  that  "  a 
trustee  shall  not  profit  by  his  trust "  (I). 

44.  It  was  held  by  Lord  Eomilly,  M.E,,  that  where  a  trustee  Apportionment 

,,  ,  .      ,       .        _  ,  „       „„^^,H^i,i         ..      ,  between  tenant 

had  proved  against  a  bankrupt  s  estate  for  6,98oi.  19s.  7d.  principal  for  life  and 

money  made  away  with  by  the  bankrupt,  and  for  2,744/.  9s.  lid.  ^f'^^o^*™"" 

interest  (which   should  have   been  paid  to  the  tenant  for  life),  recovered  from 

making   together   a   sum  total  of   9,730Z.  9s.  6d.,  all   dividends  ^''"''™P"''""'^^- 

received   under  the  bankruptcy  should   first   make  up  the  lost 

capital,  and   that  the  tenant  for   life   had   no  lien  for  his  lost 

income,  but  was  entitled  only  to  the  interest  of  the  capital  sums 

received   by  way  of   dividend   under   the   bankruptcy  (c).     The 

natural  course  would  have  been  to  apportion  the  fund  as  between 

the  tenant  for  life  and  remaindermen  according  to  their  respective 

losses,  as  otherwise  it  would  work  occasionally  a  great  hardship. 

Suppose,  for  instance,  the  tenant  for  life,  though  entitled  for  the  last 

ten  years,had  received  nothing, and  then  died  before  the  dividend  was 

paid.     The  whole  would  go  to  the  remainderman,  and  the  executor 

of  the  tenant  for  life  would  receive  nothing,  though  a  large  part 

of  the  dividend  was  recovered  in  respect  of  the  life  estate  (d). 

Since  these  remarks  were  written,  the  case  has  in  effect  been 
overruled.  In  Cox  v.  Cox  (e),  A.  covenanted  on  his  marriage 
that  his  executors,  within  three  months  after  his  death,  should 
pay  to  the  trustees  a  sum  of  6,000Z.  with  interest,  from  his  death, 
at  4  per  cent.,  to  be  held  in  trust  for  his  widow  for  life,  with 
remainder  to  the  children.  A.  died  in  1862,  and  his  estate  was 
administered  by  the  Court.  The  assets  were  insufficient  to 
satisfy  the  principal  and  interest,  and  the  question  was,  how  the 
amount  recovered  was  to  be  dealt  with  as  between  the  tenant 
for  life  and  the  remainderman,  and  V.  C.  Sir  W.  James  said  : 
"  The  true  principle  in  all  these  cases  is,  that  neither  the  tenant 
for  life  nor  the  remainderman  is  to  gain  an  advantage  over  the 
other,  neither  is   to   suffer   more   damage   in  proportion   to  hia 

(a)  Ex  parte  Woodin,  3  M.  D.  &  De  Eq.  12. 

G.  399,  (d)  See  Innes  v.  Mitchell,  1  Ph.  710, 

(6)  Stroud  V.  Gwyer,  28  Beav.  130,  and   Turner  v.   Newport,   2    Ph.    14, 

see  141  ;  and  see  Sx  parte  Burton,  3  which  were  not  cited  to  M.R. 

M.  D.  &  De  G.  364.  (e)  8  L.  R.   Eq.  343 ;  and  see  R(. 

(c)  Be  GrahoWsWe  Settlement,  6  L.  R.  Tinkler's  Estate,  20  L.  R.  Eq.  456. 
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estate  and  iaterest  than  the  other  suffers  from  the  default  of  the 
obligor.  Assuming  that  5,5Q0l.  is  the  sum  that  will  be  recovered, 
a  calculation  must  be  made  back,  What  principal,  if  invested  on 
the  day  of  the  obligor's  death  (the  date  from  which  the  interest 
was  to  run)  at  4  per  cent,  {a),  would  amount  with  interest  to  the 
sum  so  recovered  ?  Interest  at  4  per  cent,  on  this  principal,  or  in 
other  words  the  difference  between  the  principal  and  the  amount, 
will  then  go  to  the  tenant  for  life,  and  the  rest  must  be  treated 
as  principal." 
tOf  prbceeds  of  [In  cases  of  this  description  two  different  modes  of  apportionment 
property.]  have  been  adopted  by  different  judges.     In  the  case  of  lie  Moore, 

where  money  had  been  properly  invested  upon  mortgage, 
but  the  interest  fell  into  arrear,  the  mortgaged  property  was 
ultimately  realised,  and  the  proceeds  being  insufficient  to  pay  the 
principal  and  interest,  it  was  held  that  the  proceeds  were  appor- 
tionable  between  capital  and  income  in  the  ratios  of  the  capital 
sum  originally  invested  and  the  actual  arrears  of  simple  interest 
on  the  mortgage  (b).  The  principle  of  this  decision  has  been 
subsequently  followed  (c) ;  and  has  recently  been  approved 
by  the  Court  of  Appeal  (d).  On  the  other  hand,  in  the  case 
of  Be  Foster  (e),  it  was  held  that  the  proceeds  of  realisation 
of  the  mortgaged  property  ought  to  be  added  to  the  amount 
of  the  moneys  received  by  the  tenant  for  life,  and  that  this 
aggregate  fund  ought  to  be  divided  between  the  tenant  for  life 
and  remainderman  in  proportion  to  the  amounts  which  they 
ought  to  have  received  if  the  security  had  been  sufi&cient — the 
tenant  for  life  giving  credit  for  what  he  had  actually  received ; 
and  in  a  recent  case  where  the  loss  arose  in  respect  of  an  un- 
authorised investment  made  in  breach  of  trust,  it  was  held  that  the 
case  must  be  treated  on  the  footing  that  there  ought  now  to  be  a 
specified  sum  of  consuls  in  settlement,  and  accordingly  that  the 
tenant  for  life  was  entitled  to  such  a  proportion  of  the  amount 
realised  by  the  unauthorised  investment  added  to  the  income  he 
received  therefrom  during  its  continuance,  as  the  dividends  he 
would  have  received  from  the  authorised  investment  during  the 
same  period  bore  to  the  capital  value  of  the  authorised  investment 
added  to  those  dividends,  the  tenant  for  life  being  liable  to  bring 

[((i)  As  to  the  rate  of  interest,  see  (1901)  2  Ch.  584,  per  Kekewich,  J.  ; 

ante,  p.  397.]  Stewart   v.   Kingsale,  (1902)   1    I.   E. 

[(fe)  Be   Moore,  54  L.   J.   N.S.  Ch.  496,  per  M.  E.  of  Ireland.] 

432,  per  Pearson,  J.]  [(d)    Be    Atkinson,    (1904)    2    Ch. 

[(c)  See  Be  Barker,  W.N.  (1897)  154,  (C.A.)  160.] 

per  Stirling,  J. ;  Lyon  v.  Mitchell,  W.N.  [(e)  45  Ch.  D.  629,  per  Kay,  J.] 
<1899)  27,  per  North,  J.  ;   Be  Alston, 
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into  account  all  income  he  received  from  the  unauthorised  invest- 
ment, although  not  liable  to  refund  (a).  In  a  subsequent  case  a 
question  arose  as  to  the  date  from  which  the  account  should  be 
taken.  The  full  income  had  been  paid  to  the  deceased  tenant  for 
life,  although  it  was  then  known  that  the  security  was  insufficient, 
and  it  was  held  that  the  account  ought  to  be  taken  from  the  date 
when  it  was  first  ascertained  that  the  security  was  insufficient,  to 
the  date  of  realisation,  the  result  being  that  the  estate  of  the 
deceased  tenant  for  life  would  not  get  anything,  inasmuch  as  the 
apportioned  sum  would  be  less  than  the  amount  she  had  received  (6). 
Where  a  will  contained  a  provision  that  no  property  not  actually 
producing  income  should  entitle  any  party  to  the  receipt  of  income, 
it  was  held  that,  as  this  clause  was  intended  for  the  protection  of 
the  remaindermen,  and  not  to  take  from  the  tenant  for  life  that 
which  according  to  the  rules  of  the  Court  was  income,  a  sum 
arising  from  the  realisation  of  a  security  for  a  debt,  in  respect  of 
which  no  interest  had  been  paid,  and  which  sum  was  less  than 
the  capital  amount  of  the  debt,  ought  to  be  apportioned  between 
capital  and  income  in  the  proportions  of  what  was  due  in  respect 
of  capital  and  what  was  due  in  respect  of  income  (c).] 

45.  The  original  trust  debt  was  formerly  barred  by  the  certificate  How  far  trust 
of  the  bankrupt,  though  no  proof  was  made,  and  the  cestui  que  the  bankrapt''s 
trust  did  not  know  of  the  misapplication  of  the  trust  fund  (d).  certificate. 
But  it  was  the  duty  of  the  trustee  to  see  that  some  person  proved 

on  behalf  of  the  trust,  and  if  he  did  not,  he  was  liable  in  equity 
for  this  neglect  of  duty :  and,  though  he  had  obtained  his  certi- 
ficate, he  was  held  responsible  personally  for  the  amount  that 
might  have  been  received  by  way  of  dividend  (e).  And  a  demand 
in  respect  of  a  breach  of  trust  was  held  to  be  equally  barred  by 
the  trustee's-  discharge  under  the  Insolvent  Acts,  provided  the 
liability  was  duly  mentioned  in  the  schedule  (/). 

46.  If  the  bankrupt  was  one  of  two  co-trustees,  who  were  jointly  Proof  where  one 
implicated  in  a  breach  of  trust,  then  proof  may  be  made  against  jg  bankrupt, 
the  bankrupt's  estate  for  the  whole  money  lost,  though  he  was 

not  the  party  benefited  by  the  breach  of  trust  (g) ;  and  though  the 
other  trustee  be  living  and  solvent  (h) ;  or,  at  the  same  time  that 


Ha)  Re  Bird,  (1901)  1  Ch.  916.]  (e)  Orrett  v.    Gorser,  21  Beav.  52  ; 

f(6)    Re  Phillimore,   (1903)   1    Ch.  and  see   Woodhouse  v.    Woodhouse,  8 

942.]  L.  R.  Eq.  521. 

[{c)ReHuhbuck,{18m)lCh.{C.A.)  (/)  Thompson  v.   Finch,  22   Beav. 

754  ;  Re  Lewis,  (1907)  2  Oh.  296  ;  for  316  ;  on  appeal,  8  De  G.  M.  &  G.  560. 

form  of  order  see  Seton,  6th  ed.   p.  (g)  Ex  parte  Shaheshaft,  3  B.  C.  C. 

1686.]  197. 

(d)  Ex  parte  Holt,  1  Deac,  248.  (h)  Ex  parte  Beilby,  1  Ql.  &  J.  167. 
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Contribution, 


Co-trustees 
bankrupts. 


Trust  money 
authorised  to  be 
employed  in 
trade. 


32  &  3-3  Viet, 
c.  71. 


proof  is  made  against  the  estate  of  one  who  is  a  bankrupt,  legal 
proceedings  may  be  taken  against  the  solvent  trustee,  for  jproof 
under  a  bankruptcy  is  T\ot  payment  (a),  And  the  proof  against 
the  bankrupt  will  not  be  precluded  by  a  lorid  given  not  to  sue 
the  other  trustee,  reserving  the  right  against  all  other  parties  (6), 
though  [an  absolute  or  unqualified]  release  to  the  other  trustee, 
being  an  extinguishment  of  the  debt,  would  prevent  any 
subsequent  proof  (c). 

47.  "Where  the  whole  debt  is  proved  against  the  estate  of 
the  bankrupt  trustee,  the  trustee  in  bankruptcy  may  afterwards 
take  proceedings,  and  compel  contribution  from  the  other 
trustee  {d),  even  where  the  bankrupt  trustee  himself  could  not, 
from  his  fraudulent  conduct,  have  obtained  such  relief  (e), 

48.  So  if  two  co-trustees  be  bankrupts,  proof  may  be  made 
against  the  estate  of  each  (/) ;  but  of  course  more  than  20s.  in  the 
pound  cannot  be  received  in  the  whole. 

49.  Where  a  testator  has  authorised  the  employment  of  his  estate 
in  trade,  if  the  firm  in  which  it  was  employed  become  bankrupt, 
proof  cannot  be  made  against  the  estate  of  the  bankrupts  in  respect 
of  the  money  so  employed ;  for  it  is  not  a  debt  of  the  firm,  but 
merely  capital  brought  into  it :  but,  when  the  joint  creditors  have 
been  satisfied,  the  trustee  member  of  the  firm  may,  as  one  of  the 
partners,  establish  a  balance,  if  there  be  one,  against  the  separate 
estates  of  the  co-partners  (g). 

50.  Under  the  Bankruptcy  Act,  1869  (A),  a  bankrupt  after,  and 
notwithstanding  his  order  of  discharge,  remained  liable  to  his  cestui 
que  trust  for  a  breach  of  trust.  [The  enactment  was  held  to  apply 
to  the  breach  of  a  constructive  trust  as  well  as  to  that  of  an  express 
trust  (i),  and  the  liability  of  a  defaulting  trustee  to  contribute, 
where  his  co-trustee  had  made  good  a  breach  of  trust,  was  a  "  lia- 
bility incurred  by  means  of  a  breach  of  trust"  within  the  Act, 
from  which  the  bankrupt  trustee  was  not  released  by  the  dis- 
charge U). 


(a)  Ex  parte  King,  1  Deac.  164, 
&c. 

(b)  Ex  parte  King,  1  Deac.  164,  &c. 

(c)  See  Blackwood  v.  Borrowes,  2 
Conn.  &  Laws.  479  ;  [Re  E.  W.  A., 
(1901)  2  K.  B.  642  ;  distinguishing 
Ex  parte  Good,  5  Ch.  D.  46]. 

(d)  See  Exparte  ShaJceshaft,  3  B.  C.  C. 
197  ;  Lingard  v.  Bromley,  1  V.  &  B. 
114;  [Chillingworthv.  Chambers,  (1896) 
1  Ch.  (C.A.)  685  ;  Robinson  v.  Harhin, 
(1896)  2  Ch.  41.5]. 

(e)  See  Muckleston  v.  Brown,  6  Ves, 


68  ;  Joy  v.  Campbell,  1  Sch.  &  Lef. 
335,  339  ;  Ottley  v.  Browne,  1  B.  &  B. 
360. 

(/)  Keble  v.  Thompson,  3  B.  C.  C. 
112  ;  Ex  parte  Paulson,  De  Gex,  79. 

{g)  Scott  V.  Izon,  34  Beav.  434  ;  and 
see  M'Niellie  v.  Acton,  2  Eq.  Kep.  21. 

(h)  32  &  33  Viet.  c.  71,  s.  49. 

[(i)  Emma  Silver  Mining  Company 
V.  Grant,  17  Ch.  D.  122.] 

[(j)  Ramskill  v.  Edwards,  31  Ch.  D. 
100.] 
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But  now  under  the  Bankruptcy  Act,  1883  (a),  the  liability  of  a  [46  &  47  Viot. 
bankrupt  to  his  cestui  que  trust  continues  after  his  discharge  only  " 
in  cases  where  the  breach  of  trust  is  fraudulent.  Costs  which 
a  trustee  is  ordered  to  pay  in  an  action  relating  to  a  fraudulent 
breach  of  trust  by  him,  though  consequential  on  his  breach  of 
trust,  are  not  "  a  debt  or  liability  incurred  by  means  of  any 
fraudulent  breach  of  trust"  within  the  jneaning  of  sect.  S'O, 
sub-sect.  1  of  the  Act  of  1883  Q>). 

In  Cobham  v.  Dalton  (c),  it  was  held  under  the  Act  of  1869  \d), 
that  as  a  breach  of  trust  gives  rise  to  a  debt  which  may  be  proved 
for  in  the  bankruptcy  of  the  trustee,  a  defaulting  trustee  was 
protected  against  all  proceedings  for  the  breach  of  trust  until 
after  his  discharge,  but  it  has  recently  been  observed  in  the 
Court  of  Appeal  that,  in  arriving  at  this  conclusion,  the  Court 
overlooked  the  punitive  character  of  sect.  4  of  the  Debtors  Act, 
1869  («),  and  it  was  held,  under  the  corresponding  provision 
of  the  Act  of  1883  (/),  that  the  Court  has  jurisdiction  to  order 
a  writ  of  attachment  to  issue  against  a  defaulting  trustee  not- 
withstanding his  bankruptcy  (^).] 

51.  The  Debtors  Act,  1869  Qi),  abolishes  arrest  and  imprison-  ImpriBonment 
ment  for  debt,  but  excepts,  amongst  other  things,  default  by  a  j)gj,^pj.g  ^^j. 
trustee  or  person  acting  in  a  fiduciary  capacity  (i),  and  ordered  1869. 
to  pay  by  a   Court  of  Equity  (j)  any  sum  in  his  possession  or 
under  his  control.     [A  trustee  who  has  once  had  trust  funds  in 
his  possession  is  treated  by  a  Court  of   Equity  as  still  having 

[(a)  46  &  47  Viot.  o.  52,  s.  30.]  the  order  for  payment  has  been  made  ; 

[(5)   Re   Qreer,   (1895)   2   Ch.    217.  Harris  v.  Ingram,  13  Ch.  D.  338.    An 

Mere    negligence    by  a    trustee    by  auctioneer  is  within  the  term  as  to 

reason  ■whereof  hisco-trusteeis  enabled  the  proceeds  of  the  sale  of  property 

to  appropriate  trust  money  is  not  a  received  by  him  ;  Crowther  v.  Elgood, 

fraudulent  breach  of  trust ;  Be  Smith,  34  Ch.  D.  (C.A.)  691 ;  and  so  is  the 

(1893)  2  Ch.  (C.A.)  1,  see  infra.]  London  agent  of  a  country  solicitor 

[(c)  10  L.  R.  Ch.  App.  655  ;  and  see  who  has  been  ordered  to  pay  money 

Emma    Silver    Mining    Company    v.  into  court  in  an  action  against  him  for 

Grant,    17    Ch.    D.    122;    Cooper   v.  an  account  of  his  agency  ;  iic/i^eW  v. 

Pricharcl,    11    Q.   B.    D.  -(C.A.)  351  ;  /orees,  36  Ch.  D.  530  (and  see iJefficfej/, 

Nowell  V.  Nowell,  W.  N.  1876,  p.  248.]  35  W.  R.  53) ;  and  a  receiver,  notwith- 

(d)  32  &  33  Vict.  c.  71,  s.  12.]  standing  he  has  been  discharged  ;  Ee 

(e)  See  infra.]  Gent,  40  Ch.  D.  196 ;  but  the  term  is  not 
(/)  46  &  47  Vict.  c.  52,  s.  9.]  applicable  to  the  case  of  a  partner  who 
(g)  Re  Smith,  (1893)  2  Ch.  (C.A.)  receives  assets  of  the  firm  on  account 

of  himself  and  his  co-partners  ;  Pid- 

'(h)  32  &  33  Viot.  c.  62,  s.  4.  docke  v.  Burt,  (1894)  1  Ch.  343.] 
[(i)  The  term  "person  acting  in  a  [(j)  Under  s.  76  of  the  Judicature 

fiduciary   capacity"   means  a  person  Act,  1873,  the  words  "the  High  Court 

standinginafiduciary  relation  towards  of  .lustioe"  should  be  read  in  substi- 

any  other  person,  whether  such  other  tution  for  the  words   "a   Court  of 

person  is,  or  is  not,  the  plaintiff  or  one  Equity  "  ;  Marris  v.  Ingram,  13  Ch.  D, 

of  the  plaintiffs  in  the  action  in  which  338.] 
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them  in  his  possession  until  he  has  properly  discharged  himself, 
and  it  is  not  necessary,  to  bring  a  trustee  within  the  exception, 
that  he  should  have  the  trust  funds  in  his  actual  possession,  or 
under  his  control,  at  the  time  when  the  order  is  made.  Thus  if  an 
order  be  made  upon  a  trustee  to  repay  a  sum  which  he  had 
previously  misappropriated  and  spent,  he  may  be  attached  for 
neglecting  to  obey  the  order  (a),  and  it  makes  no  difference  that 
the  trustee  has  ceased  to  be  a  trustee  in  the  interval  between 
the  commission  of  the  wrongful  act  and  the  making  of  the  order 
for  payment  (6).  An  executor,  who  is  a  debtor  to  his  testator's 
estate,  is  deemed  in  equity  to  have  paid  the  debt  to  himself  as 
executor,  and  to  have  the  money  in  his  possession  in  a  fiduciary 
character  as  assets;  and  where  an  order  for  payment  is  made 
against  him  in  an  administration  action,  he  is  liable  to  attachment 
for  disobedience ;  but  the  Court  in  its  discretion  will  not  make 
an  order  for  attachment  against  him  if  his  conduct  is  free  from 
all  moral  blame  (c).  So  where  two  trustees,  A.  and  B.,  received  a 
sum  of  money  and  placed  it  in  a  bank  to  their  joint  account,  but 
made  payable  to  the  cheque  of  A.  alone,  who  drew  it  out  and 
misapplied  it,  and  thereupon  B.  was  ordered  in  a  suit  to  make 
it  good,  it  was  held  that  B.  on  non-payment  was  liable  to  be 
attached  and  sent  to  prison  (d).  And  a  debtor  who  has  admitted 
that  a  sum  of  money  due  from  him  is  in  his  hands,  and  has  sub- 
mitted to  an  order  directing  that  he  holds  such  sum  upon  certain 
trusts,  is  liable  to  attachment  (e) ;  and  in  the  case  of  an  adminis- 
tratrix, the  fact  that  she  is  a  married  woman  will  not  protect  her, 
the  order  against  her  being  personal  in  respect  of  her  office  (/). 
But  it  must  be  shown  that  the  money  has  been  in  the  trustee's 
possession  or  under  his  control,  and  therefore]  a  trustee  who  had 
been  ordered  to  pay  a  sum  of  money  which  he  had  neglected  only 
in  breach  of  his  duty  to  recover,  was  held  not  to  fall  within  the 
exception,  and  could  not  therefore  be  arrested  and  imprisoned  (g) ; 
[and  where  an  order  directed  payment  of  a  sum  composed  of 
principal  and  interest,  not  distinguished,  no  attachment  could  be 
issued,  because  so  much  as  represented  interest  could  not  be 
said  to  have  been  in  the  possession  or  under  the  control  of  the 

[(a)  Middleton  v.  Chichester,  6  L.  B.  [(d)   Evans  v.   Bear,  10  L.  E.  Ch. 

Ch.  App.  152;  Harris  v.  Ingram,  13  App.  76.] 

Ch.  D.  338  ;  Be  Knowles,   52   L.   J.  [(e)  Preston  v.  Etherington,  37  Ch. 

N.S.    Ch.  685  ;   48  L.  T.  N.S.    760  ;  D.  (C.A.)  104] 

Be  Smith,  (1893)  2  Ch.  (C.A.)  1.]  [(/)  Re  TurnbuU,  (1900)  1  Ch.  180.] 

Ub)  Be  Strong,  32  Ch.  D.  (C.A.)  342.]  (g)  Ferguson  v.  Ferguson,  10  L.  K, 

[(c)  Be  Bourne,  (1906)  1  Ch,  (C.A.)  Ch.  App.  661, 
697.] 
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trustee  (a) ;  and  for  the  like  reason  an  attachment  never  goes  in 
respect  of  costs  given  against  a  trustee  (b) ;  and  there  must  be 
evidence  showing  that  the  money  has  been  actually  received,  a 
mere  constructive  receipt  not  being  sufficient  (c) ;  and  so  where 
the  order  was  for  payment  of  the  existing  market  value  of  lands 
improperly  sold,  as  the  difference  between  such  value  and  the 
amount  produced  by  the  sale  never  came  to  the  trustee's  hands  (d). 

Where  a  trustee  disobeyed  an  order  to  pay  money  into  Court  [Trustee 
and  was  afterwards  bankrupt,  it  was  held  that  sect.  9  of  the  ^^^^'J^™! ] 
Bankruptcy  Act,  1883,  providing  that,  after  the  making  of  a 
receiving  order,  no  creditor  shall  have  any  remedy  against  the 
person  or  property  of  the  debtor,  applied  so  as  to  suspend  the 
jurisdiction  of  the  Court  to  order  attachment  to  issue  against 
him  («) ;  but  in  a  more  recent  case  Chitty,  J.,  declined  to  follow 
this  decision,  and  held  that,  the  proceeding  being  not  merely  civil, 
but  of  a  punitive  and  disciplinary  character,  the  Bankruptcy  Act 
had  not  taken  away  the  jurisdiction  (/) ;  and  this  view  has  since 
been  upheld  by  the  Court  of  Appeal  in  the  case  already  referred  to(^). 

The  jurisdiction  being  punitive,  there  cannot  be  a  second  punish-  [Release  of 
ment  for  the  same  offence,  and  therefore  if  the  debtor  is  by  mistake 
released  before  the  expiration  of  the  year,  a  second  order  for 
attachment  for  the  same  default  cannot  be  made,  though  perhaps 
an  order  for  re-arrest  might  be  made  under  the  original  order  for 
attachment  (A). 

A  judgment  that  the  plaintiff "  do  recover ''  from  the  defendant  [Form  of 
a  sum  of  money,  and  not  in  the  usual  form  for  payment  of  the  ^"  gi"«°t-] 
money  to  the  plaintiff  by  the  defendant,  cannot  be  followed  up 
by  the  usual  four-day  order  fixing  a  time  for  payment  (i). 

A  writ  of  attachment  against  a  trustee,  for  disobedience  to  an  [Service  on 
order  directing  him  to  pay  money  into  Court,  will  not  be  granted  'i®''*"''-] 
unless  the  order  has  been  personally  served  upon  him,  or  it  is 
shown  to  the  satisfaction  of  the  Court  that  he  is  evading  service  (j). 

[(a)  Re  Hickey,  55  L.  T.  N.S.  588  ;  and  see  Gronin  v.  Twinberrow,  W.  N. 

35  W.  R.  53  ;  and  see  Seton,  6th  ed.  1887,  p.  201.] 

pp.  200,  441.]  [(e)   Ee  Sim.es,  38  W.  E.  570  ;   62 

[(5)  Be  Greer,  (1895)  2  Ch.  217,  222,  L.  T.  N.S.  721.] 

per  Chitty,  J.]  [(/)  Be  Edge,  63  L.  T.  N.S.  762, 

[(c)  Be  Fewster,  (1901)  1    Ch.    447,  following  Be   Wray,  37  Ch.  D.  138, 

where  a  master's  certificate  founded  143.] 

on  an  affidavit  by  defendants  setting  \{g)  Be  Smith,  (1893)  2  Ch.  (C.A.)  1, 

forth  an  account  of  the  personal  estate  see  ante,  p.  1192.] 

come  to  their  hands,  &c.,  "  or  to  the  [(/i)    Ghurch's   Trustee   v.    Hihhard, 

hands  of  any  person  or  persons  by  (1902)  2  Ch.  (C.A.)  784.] 

their  order,  &c.,"  was  held  insufficient;  [{i)  Be  Oddy,  (1906)  1   Ch.  (C.A.) 

and  see  Be  Wilkins,  W.N.  (1901)  202.]  93.] 

[{d)  Re  Walker,  38  W.  R.  766  ;  60  [(J)  Be  Tuck,  (1906)   1   Ch.  (C.A.) 

L,  J.  N,S.  Ch.  25  ;  63  L,  T.  N.S.  237  ;  692.] 
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[Debtors  Act,  .:  52.  By  the  Debtors  Act,  1878  (41  &  42  Vict.  c.  54),  the  Court 
is  empowered  among  other  things  "  to  inquire  into  the  case  of  a 
defaulting  trustee,  and  to  grant  or  refuse,  either  absolutely  or 
upon  terms,  any  application  for  a  writ  of  attachment,  or  other 
process,  or  order  of  arrest  or  imprisonment,  and  any  application 
to  stay  the  operation  of  any  such  writ,  process,  or  order,  or  for 
discharge  from  arrest  or  imprisonment  thereunder."  Under  this 
section  the  Court  has  refused  to  issue  a  writ  of  attachment 
against  a  defaulting  trustee,  where  it  appeared  that  he  was 
unable  to  pay,  and  that  no  good  purpose  could  be  served  by 
sending  him  to  prison  (a).  But  as  the  Debtors  Act,  1869,  while 
abolishing  the  penalty  of  imprisonment  for  debt  in  the  case  of 
an  honest  debtor,  was  intended  for  the  punishment  of  a  fraudu- 
lent or  dishonest  debtor,  and  as  it  was  not  intended  by  the 
Act  of  1878  to  get  rid  of  the  penal  clauses  of  the  previous 
Act,  but  only  to  give  the  judges  a  judicial  discretion  to  deal 
with  exceptional  cases,  the  Court  ought,  in  the  case  of  a  dis- 
honest debtor,  to  send  him  to  prison,  unless  it  is  satisfied  that 
he  has  no  means  of  satisfying  the  debt  (&) ;  and  in  a  recent  case 
in  which  the  Court  was  not  satisfied  that  the  debtor  was  unable 
to  pay,  Kay,  J.,  observed :  "  I  think  that  this  is  a  case  in  which 
the  punishment  ought  to  be  inflicted  for  the  purpose  of  teaching 
this  man  that  a  dishonest  act  of  this  kind  will  not  be  passed 
over  with  impunity,  even  though  he  is  unable  to  pay,  and  for 
the  purpose  of  teaching  other  trustees  the  same  lesson  "  (c). 

But  where  there  had  been  no  actual  fraud  or  embezzlement,  but 
only  an  erroneous  application  of  the  trust  funds,  the  Court,  upon 
the  trustee  undertaking  to  execute  a  charge  upon  all  the  property 
to  which  he  was  or  might  become  entitled,  declined  to  attach 
him  for  having  failed  to  comply  with  an  order  for  payment  of 
the  trust  fund  into  Court  (d) ;  and  where  the  defaulting  trustee 
had  not  been  guilty  of  any  dishonesty,  and  the  moneys  appeared 
to  have  been  applied  on  behalf  of  the  cestui  que  trust,  under  a 
mistaken  view,  in  payment  of  debts  of  a  class  which  were  not 
within  the  terms  of  the  trust,  the  Court  exercised  its  discretion 
in  favour  of  the  trustee  (e) ;  and  so  where  the  trustee  had  merely 

[(a)  Street  v.  Hnpe,  10  Ch.  D.  286,  [(d)  Holroyde  v.  Garnett,  20  Ch.  D. 

II.  ;  Barrett  v.  Hammond,  10  Ch.  D.  532.] 
285.]  [(e)  Earl  ofAylesford  v.  Earl  Poulett, 

[(6)  Harris  v.  Ingram,  13  Ch.  D.  (1892)  2  Ch.  60,  63,  where  it  was  con- 

338.]  sidered  open  to  question  whether  the 

[(c)  Re  Knowles,  52  L.  J.  N.S.  Ch.  defendant,  as  a  peer,  was  privileged 

685  ;  48  L,  T,  N.S.  760.]  from  arrest] 
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been  guilty  of  negligence  in  trusting  too  much  to  a  dishonest 
co-trustee,  but  was  not  himself  guilty  of  any  dishonesty  (a).] 

In  assigning  to  the  cestui  que  trust  the  foregoing  remedies 
against  the  trustee,  it  must  be  understood  that  the  cestui  que 
trust  has  not  himself  concurred  in  the  breach  of  duty,  or  sub- 
sequently acquiesced  in  it,  and,  a  fortiori,  has  not  executed  a 
formal  release  or  confirmation. 


I.  Of  concun-enoe. 

1.  If  a  cestui  que  triist  concur  in  the  breach  of  trust,  he  is  for  Concurrence  of 
ever  estopped  from  proceeding  against  the  trustee  for  the  con-  t^usTinthe^' 
sequences  of  the  act  (I),  [whether  he  did  or  did  not  derive  benefit  breach  of  trust. 
by  the  breach  (c)],  and  a  fortiori,  a  cesttii  que  trust,  who  is  also  a 

trustee,  cannot  hold  his  co-trustee  responsible  for  any  act  in  which 
they  both  joined  {d). 

2.  But  persons  cannot  be  held  to  have  concurred  in  a  breach  Ignorance. 
of  trust  who  had  not  the  means  of  knowing  that  the  acts  to 

which  they  were  parties  involved  a  breach  of  trust  («). 

3.  And  persons  cannot  concur  in  a   breach  of  trust,  who,  as  Femes  covert  a,nA 
femes  covert  (/)  and  infants  (g),  have  no  legal  capacity  to  consent  ^.^ncur. 

to  the  transaction. 

4.  But   neither   coverture    nor    infancy   will   be   a   protection  Except  guilty  of 
from  a  charge   of  fraud,   and  therefore   if  a  feme  covert   (h)   or  ^°  "'* 

[(a)  Re  Smith,  (1893)2  Ch.(C.A.)l.]  (d)  Butler  v.    Garter,  5   L.   E.  Eq. 

(6)  Brice  v.  Stokes,  11  Ves.  319,  and  281,  per  Cur. 

Walker  v.  Symonds,  3  Sw.  64,  per  Lord  (e)  Buckeridge  v.  Glasse,  Or.  &  Ph. 

Eldon  ;   Wilkinson  v.  Parry,  4  Rnss.  135,  per  Lord  Cottenham  ;   [and  see 

272  ;  Cocker  v.  Quayle,  1  R.  &  M.  535  ;  GricUon    v.    Grichton,    (1896)   1    Ch. 

Nail  V.  Punter,  5  Sim.  555  ;  [GricUon  (C.A.)  870]. 

V.  Grichton,  (1896)  1  Oh.  (C.A.)  870]  ;  (/)  Byder  v.  Bickerton,  cited  Walker 

Newman  v.  Jones,  Rep.  t.  Finch,  58  ;  v.  Symonds,  3  Sw.  80  ;   Underwood  v. 

and  see  Fellows  v.  Mitchell,  1  P.  W.  Stevens,  1  Mer.  717  ;  Smith  v.  French, 

81  ;    Booth   V.   Booth,    1    Beav.    125  ;  2  Atk.  243  ;  Needler's  case.  Hob.  225  ; 

Langford  v.    Gascoyne,  11  Ves.  336  ;  Bench  v.  Bench,  10  Ves.  517,  per  Sir 

White    V.     Wliite,    5    Ves.    555 ;    Be  W.   Grant ;    Lord  Montford  v.   Lord 

Ghertsey   Market,  6   Price,    280,  284  ;  Gadogan,  19  Ves.  639,  640,  per  Lord 

Baker  v.  Garter,  1  Y.  &  C.  255  ;  Byrch-  Eldon  ;  and  see  Parkes  v.   White,  11 

all  V.  Bradford,  6  Mad.  13  ;  Morley  v.  Ves.  221  ;  Bateman  v.  Davis,  3  Mad. 

Lord  Hawke,  cited  in  Small  Y.Attwood,  98;  Greswell  v.  Dewell,  4   Giff.  460; 

2  Y.  &  J.  520  ;  Fyler  v.  Fyler,  3  Beav.  and  see  ante,  p.  1180. 

550  ;  Griffiths  v.  Porter,  25  Beav.  236  ;  {g)  See  ante,  pp.  37,  38  ;  and  Wil- 

Life  Association  of  Scotland  v.  Siddal,  kinson  v.  Parry,  4  Russ.  276. 

3  De  G.  F.  &  J.  74  ;  Ex  parte  Barne-  (h)  Byder  v.  Bickerton,  cited  Walker 
wall,  6  De  G.  M.  &  G.  801  ;  [Evans  v.  v.  Symonds,  3  Sw.  82,  per  Lord  Hard- 
Benyon,37  Ch.T>.{C.A.)329;  GMlling-  wicke  ;  and  see  Savage  v.  Foster,  9 
worth  V.  Chambers,  (1896)  1  Ch.  685  ;  Mod.  35  ;  Lord  Montford  v.  Lord  Ga- 
Grichfon  v.  Grichton,  ubi  sup.].  dogan,  19  Ves.  640 ;  Vandebende  v.  Lev- 

[(c)  Fletcher  v.  Gollis,  (1905)  2  Ch.       ingston,  3  Sw.  626  ;  Evccns  v.  Bicknell, 
(C.A.)  24.]  6  Ves.  181  ;  Jones  v,  Kearney,  1  Pru, 
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Separate  use. 


Power  of 
appointment. 


infant  (a),  draw  in  a  trustee  to  commit  a  breach  of  trust,  such  feme 
covert  or  infant  cannot  afterwards  call  the  trustee  to  account  for 
having  violated  his  duty. 

5.  A  feme  covert  will  be  bound  by  her  concurrence  in  a  breach 
of  trust  as  to  any  fund  which  is  settled  to  her  separate  use 
where  there  is  no  restraint  against  anticipation  (b),  and  such 
feme  covert,  if  she  execute  a  deed,  will  not  be  allowed  to  con- 
trovert the  statements  of  facts  contained  in  the  deed  (c).  But  she 
will  not  be  estopped  upon  the  ground  of  concurrence  where  the  act 
was  not  voluntary,  but  her  judgment  was  misled,  or  she  was  under 
undue  influence  (d).  And  [independently  of  the  provisions  of 
sect.  45  of  the  Trustee  Act,  1893,  already  considered  (e)],  a  feme 
covert  has  no  power  to  concur  in  any  act  as  to  a  fund  settled  to 
her  separate  use,  where  there  is  a  restraint  against  anticipation  (/). 

And  her  concurrence  will  not  operate  beyond  the  interest 
settled  to  her  separate  use,  though  she  have  a  power  of  appoint- 
ment in  addition ;  as  if  a  feme  be  tenant  for  life  to  her  separate 
use,  with  a  power  of  appointing  the  corpus  by  will,  though  her 
concurrence  would  affect  the  life  interest,  it  does  not  prevent 
the  appointees  under  the  will  from  holding  the  trustees  respon- 
sible (jr).  [But  if  the  trustees,  by  reason  of  any  engagement 
entered  into  by  the  feme  covert,  have  a  right  to  be  indemnified 
out  of  her  estate,  they  may,  in  accordance  with  the  decisions 
already  referred  to  (h),  be  entitled  to  resort  to  the  appointed 
fund  as  part  of  the  feme's  assets  for  their  indemnity  (i).] 


Aoquieacence  of 
cestui  que  trust. 


II.  Of  acquiescence. 

1.  Again,  a  cestui  que  trust, 

&  War.  166  ;  Davies  v.  Hodgson,  25 
Beav.  187  ;  Sharpe  v.  Fay,  4  L.  E..  Ch 
App.  35  ;  Be  Lush's  Trusts,  4  L.  E.  Cli, 
App.  591  ;  Green  v.  Lyon,  21  W.  R, 
695,  reversed  ou  the  facts,  lb.  830 
Arnold  v.  Woodhams,  16  L.  R.  Eq, 
33,  per  Cur. ;  [Gahill  v.  Gahill,  8  App, 
Caa.  437  ;  see  S.  G.,  nam,.  Gahill  v, 
Martin,  5  L.  R.  Ir.  227  ;  7  L.  E.  Ir, 
361]. 

(a)  See  the  cases  ante,  p.  40,  note  (e). 

h)  See  ante,  pp.  985,  986,  1180. 

(c)  Keays  v.  Lane,  3  Ir.  E.  Eq.  8, 
per  Gur. 

(d)  Whistler  v.  Newman,  4  Ves.  129 ; 
Hughes  v.  Wells,  9  Hare,  773  ;  and  see 
Walker  v.  Shore,  19  Vea.  393. 

[(«)  See  ante,  pp.  1182  et  seq.] 

(/)  Gocker  v.  Quayle,  1  R,  &  M.  535  ; 


though  he  did  not  concur  at  the 

Walrond  v.  Walrond,  Johns.  24;  Leed- 
ham  V.  Gliawner,  4  K.  &  J.  465  ;  Glive 
V.  Garew,  1  J.  &  H.  199  ;  Pemherton  v. 
M'Gill,  8  W.  E.  290  ;  Fletcher  v.  Green, 
33  Beav.  426  ;  Arnold  v.  Woodhams, 
16  L.  E.  Eq.  29  ;  [Stanley  v.  Stanley,  7 
Ch.  D.  589  ;  Heath  v.  Wickham,  3  L. 
E.  Ir.  376 ;  5  L.  E.  Ir.  285  ;  Lady 
Bateman  v.  Faber,  (1897)  2  Ch.  223  ; 
(1898)  1  Ch.  (C.A.)  144;]  and  see 
Wilton  V.  Hill,  25  L.  J.  N.S.  Ch.  156  ; 
Derhishire  v.  Home,  3  De  G.  M.  &  G. 
102,  113. 

{g)   Kellaway  v.  Johnson,  5  Beav. 
319. 

Uh)  Ante,  pp.  996  et  seq.,  1180.] 
[(i)    See    Williams    v.    Lomas,   16 
Beav.  1.] 
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time,  may  debar  himself  from  relief  by  having  acquiesced  (a)  in 
the  breach  of  trust  subsequently  (b). 

2.  How  far  the  mere  knowledge  of  a  right  to  sue  in  respect  of  Whether  mere 

a  breach  of  trust,  and  the  abstaining  from  suing  will,  without  any  abstinence  from 

other  act.  constitute  laches  in  the  eye  of  a  Court  of  Equity,  and  ^^^^S  »  bar  m 
•  1      1         1    ■      •  /./•  1  •    1.  ■  -1        .  J.  cases  of  breach 

disentitle  the  plamtin  to  relief,  as  in  the  particular  instances  of  of  trust. 

purchases   by  trustees,  &c.,  above   referred  to  (c),  was  formerly 

very  uncertain ;  but  it  seems  to  be  now  settled  that  gross  laches, 

as  for  twenty  years,  will  disentitle  a  cestui  que  trust  to  relief  (d). 

But  of  course  mere  knowledge  without  suing  for  a  few  years,  as 

for  three  years  («),  [four  years  (/),]  ten  years  (g),  [or  twelve 

years  (h),]  will  not  destroy  the  right  to  impeach  the  transaction. 

And  where  there  is  an  express  trust  for  successive  incumhrancers 

on  a  limited  interest,  as  a  life  estate,  the  subsequent  incumbrancers 

are  not  chargeable  with   laches   so   long  as  the  whole  beneficial 

interest  is  absorbed  by  the  prior  incumbrancers  {i). 

3.  A  cestui  que  trust,  who  does  not  actually  know,  is  not  to  be  No  bar  where 
affected  with  knowledge  of  a   breach   of  trust  because  he  '"-^^'^Of testis oon°- 
hy  inquiry  have  ascertained   the  fact,  for    it   is   not  his  duty  but  struotive  only, 
that  of  the  trustee  to  see  that  the  trust  fund  is  in  a  proper 

state  (y ). 

4.  A  settlement  by  a  ward  of  Court,  under  the  direction  of  the  Ward  of  Court. 
Court,  of  funds  stated  to  represent  the  infant's  fortune,  will  not 

operate  as  a  confirmation  of  past  breaches  of  trust  (h). 

5.  It  seems  that  a  public  and  fluctuating  body,  as  parishioners,  Fluctuatingbody, 

.,,_,.,.,         ,  as  parishioners  or 

may  be  bound  by  acquiescence  {l).     But  it  is  almost  unnecessary  creditors. 

[(a)  As  to  the  meaning  of  acquies-  Browne  v.  Cross,  14  Beav.  105  ;  Payne 

cence,  see  ank,  pp.  1119,  1120.]  v.    Evens,    18    L.    E.   Eq.   356;    Be 

(6)  Harden  v.  Parsons,  1  Eden,  145  ;  M'Kenna,  13  Ir.  Ch.  Eep.  239  ;  Mar- 
Thompson  V.  Finch,  22  Beav.  324,  per  quis  of  Clanricarde  v.  Henning,  30 
M.R.  ;  Griffiths  v.  Porter,  25  Beav.  Beav.  175.  But  see  Knight  v.  Bowyer, 
241,  per  M.R.  ;  Walker  v.  Symonds,  2  De  G.  &  J.  443  ;  [Thomson  v.  East- 
3  Sw.  63,  per  Lord  Eldon ;  Hope  v.  wood,  2  App.  Cas.  215]. 
Liddell,  21  Beav.  183  ;  Brice  v.  Stokes,  (e)  Hanchett  v.  Briscoe,  22  Beav.  496. 
11  Ves.  326  ;  Macdonnell  v.  Harding,  [(/)  Be  Jackson,  44  L.  T.  N.S.  467.] 
7  Sim.  190  ;  Broadhurst  v.  Balguy,  1  (g)  Warrant  v.  Blanchford,  11  W.  E. 
Y.  &  0.  C.  C.  16  ;  Lincoln  v.  Wright,  4  178  ;  [Be  Gross,  20  Ch.  D.  (C.A.)  109]. 
Beav.  432 ;  Blackwood  v.  Borrowes,  2  [(h)  Bochefoucauld  v.  Boustead, 
Conn.  &  Laws.  459 ;  Warrant  v.  Blanch-  (1897)  1  Ch.  (C.A.)  196.] 
ford,  1  De  G.  J.  &  S.  107  ;  Butherfoord  (i)  Knight  v.  Bowyer,  2  De  G.  & 
V.   Maziere,   13    Ir.    Ch.    Eep.   204  ;  J.  421,  see  443. 

Stevens  v.  Bobertson,  37  L.  J.  N.S.  Ch.  (j)  Thompson  v.   Finch,   22   Beav. 

499  ;  Sleeman  v.  Wilson,  13  L.  R.  Eq.  325-327  ;  8  De  G.  M.  &  G.  560  ;  Life 

36  ;  Philips  v.  Pennefather,  8  I.  R.  Eq.  Association  of  Scotland  v.  Siddal,  3  De 


474  ;  [Be  Hulkes,  33  Ch.  D.  552].  G.  F.  &  J.  73. 

(c)  See  ante,  pp.  576  et  seq.  (k)  Zamhaco  v.  Gassavetti,  11  L.  R. 

(d)  Bright  v.  Legerton  (No.  1),  29  Eq.  439. 

Beav.  60  ;  2  De  G.  F.  &  J.  606  ;  Hodg-  (I)   See    Corporation  of  Ludlow  v. 

son  v.  Bibby,  32  Beav.  221  :  and  see  Greenhouse,    1    Bligh,   N.S.    92  ;    Be 
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Satisfaction  in 
part  for  a  breach 
of  truat. 


[Creditor's  right 
not  affected  by 
not  pressing  for 
payment.] 


Acquiescence  by 
reversioner. 


to  repeat,  that  acquiescence  cannot  be  objected  against  a  class  of 
persons,  as  parishioners  or  creditors,  with  the  same  degree  of  force 
as  against  a  single  individual  (a). 

6.  A  cestui  que  trust  who,  knowing  that  his  trustee  has  com- 
mitted a  breach  of  trust,  gets  what  he  can  from  the  wreck  of  the 
property,  and  with  that  view  receives  from  the  trustee  part  of 
the  relief  to  which  he  is  entitled,  does  not  thereby  waive  his 
right  to  the  full  relief  to  which  he  is  entitled  (6). 

[7.  A  creditor  who  merely  abstains  from  calling  upon  the 
executors  to  realise  the  testator's  estate  for  the  purpose  of  paying 
his  debt  is  not  thereby  deprived  of  his  right  to  sue  the  executors 
for  devastavit.  To  deprive  him  of  his  right,  he  must,  either 
by  his  conduct  or  by  express  authority,  have  misled  the  executors 
into  parting  with  the  assets  available  for  payment  of  his 
claim  (c).] 

8.  As  to  acquiescence  by  a  cestui  que  trust  while  his  interest 
is  reversionary,  L.J.  Turner  observed :  "  Length  of  time,  where 
it  does  not  operate  as  a  statutory  or  positive  bar,  operates  simply 
as  evidence  of  assent  or  acquiescence.  The  two  propositions  of 
a  bar  by  length  of  time  and  by  acquiescence  are  not  distinct 
propositions.  They  constitute  but  one  proposition,  and  that 
proposition  is  that  the  cestui  que  trust  assented  to  the  breach  of 
trust.  A  cestui  qtle  trust  whose  interest  is  reversionary  is  not 
bound  to  assert  his  title  until  it  comes  into  possession;  but  the 
mere  circumstance  that  he  is  not  bound  to  assert  his  title  does 
not  seem  to  me  to  bear  upon  the  question  of  assent  to  a  breach 
of  trust.  He  is  not,  so  far  as  I  can  see,  less  capable  of  giving 
such  assent  when  his  interest  is  in  reversion  than  when  it  is  in 
possession.  Whether  he  has  done  so  or  not  is  a  question  to  be 
determined  on  the  facts  of  each  particular  case"  (d).  But  he 
afterwards  added  that  he  was  not  prepared  to  say  that,  where 
the  trust  was  definite  and  clear,  a  breach  of  trust  could  be  held 
to  have  been  sanctioned  or  concerned  in  by  the  mere  knowledge 
and  non-interference  of  the  cestui  que  trust  before  his  interest 
had  come  into  possession  (e).  The  above  doctrines  were 
approved  by  L.  C.  Campbell,  with  the  further  remark  that  it 


Ghertsey  Market,  6  Price,  280,  284 ; 
Edenborough  v.  Archbishop  of  Can- 
terbury, 2  Russ.  105,  108  ;  Attorney- 
General  V.  Scott,  1  Ves.  415  ;  Attorney- 
General  V.  Guming,  2  Y.  &  C.  C.  C. 
150, 

(a)  See  ante,  pp.  584,  1116. 

(6)    Thompson  v.   Finch,   22   Beav. 


316  ;  8  De  G.  M.  &  G.  560  ;  [He  Gross, 
20  Oh.  D.  (C.A.)  109,  122]. 
[(c)  Re  Birch,  27  Ch.  D.  622.] 

(d)  Life  Association  of  Scotland   v. 
Siddal,  3  De  G.  F.  &  J.  72. 

(e)  Life   Association  of  Scotland  v. 
Siddal,  3  De  G.  F.  &  J.  74. 
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was  easy  to  conceive  cases  in  which,  from  great  lapse  of  time, 
the  facts  from  which  the  consent  of  the  cestui  que  trust  was  to 
be  inferred  might  and  ought  to  be  presumed  {a). 

[And  where  a  trustee  misappropriated  a  fund  of  consols,  and  [Restitution  as 
applied  it  in  discharge  of  a  debt  of  his  own  which  bore  interest  at  r^ersToners.] 

5  per  cent.,  paid  interest  at  that  rate  to  the  tenant  for  life  (who 
made  no  claim  against  him),  and  subsequently  restored  the  capital 
in  full,  it  was  held  that  he  had  discharged  himself,  and  that  the 
cestuis  que  trust  in  remainder  were  not  entitled  to  attribute  to 
capital  the  excess  of  interest  over  the  amount  which  would  have 
been  produced  if  the  fund  had  been  invested  in  authorised 
securities  (6).] 

III.  Of  Release  and  Confirmation. 

1.  Lastly,  a  cestui  que   trust   may  preclude   himself   from   his  Release  and 
remedy  against  the  trustee  by  executing  a  formal  release  of  the  '^^stMdqv.e'trusl 
breach   of    trust,   or   giving   validity  to    the   transaction   by   an 

express  confirmation  (c).  And  if  the  cestui  que  trust  release 
the  principal  in  a  breach  of  trust  or  fraud,  he  cannot  afterwards 
proceed  against  the  other  parties  who  would  have  been  second- 
arily liable  (d). 

[But  a  release  in  respect  of  a  transaction  which  a  Courb  of  [Release  in 
Equity  would  hold  to  be  not  merely  avoidable  but  void,  will  not  transaction  ^° 
bind  the  cestui  que  trust  executing  the  release.     Thus  where  on  invalid.] 
the  footing  of  a  supposed  illegitimacy  the  title  of  the  cestui  que 
trust  to  a  legacy  was  disputed  and  denied  by  the  trustee,  and 
the   cestid   que   trust   was   thereby   induced   to   accept  from   the 
trustee  a  smaller  sum  than  that  to  which  he  was  entitled,  and 
by  deed  to  release  the  trustee  from  the  payment  of  the  legacy, 
it  was  held  that,  the  question  of   the  legitimacy  of  the  cestui 
que  trust  being  entirely  irrelevant,  the  transaction  was  absolutely 
unmeaning  and  void,  and  the  release  was  set  aside  and   relief 
granted  after  a  long  lapse  of  time  («).] 

2.  Under  the  head  of  release,  we  may  notice  the  subject  of  Waiver. 
waiver.     "As  to  waiver"  said  Sir  W.  Grant,  "it  is   difficult   to 

Say  precisely  what  is  meant  by  that  term.     With  reference  to 

(a)  lb.  77  ;  and  see  Taylor  v.  Gart-  Attwood,  2  Y.  &  J.  517  ;  Cresswell  v. 

Wright,  14  L.  R.  Eq.  176.  Dewell,  4  Giff.  465,  per  Gur. 

1(b)  Slade  v.    Ghaine,  (1908)  1  Ch.  (d)  Thompson  v.  Harrison,  2  B.  0.  C. 

(G.A.)  522.]  164 ;    see  Blackwood  v.   Borrowes,   2 

(c)  Blackwood  v.  Borrowes,  2  Conn.  Conn.  &  Laws.  478. 

6  Laws.  459  ;  French  v.  Hobson,  9  Ves.  [(e)  Thomson  v.  Eastwood,  2  App. 
103 ;  Wilkinson  v.  Parry,  4  Russ.  272  ;  Cas.  215,  234,  247.] 

Aylwin  v.   Bray,   cited  in  Small  v. 
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the  legal  effect,  a  waiver  is  nothing  unless  it  amounts  to  a  release. 
It  is  by  a  release,  or  something  equivalent  only,  that  an  equitable 
demand  can  be  given  away.  A  inere  waiver  signifies  nothing 
more  than  an  expression  of  intention  not  to  insist  upon  the  right, 
which  in  equity  will  not  without  consideration  bar  the  right,  any 
more  than  at  law  an  accord  without  satisfaction  would  be  a  plea. 
If  there  be  a  consideration,  however  slight,  I  do  not  know  that 
the  Court  would  not  consider  it  a  sufficient  foundation  for  a 
release,  or  what  is  equivalent  to  a  release"  (a). 

It  would  seem,  therefore,  that  waiver  is  some  positive  act 
which,  if  supported  by  valuable  consideration,  though  slight, 
will  be  taken  in  equity  to  constitute  a  release;  but,  if  it  be 
merely  an  expression  of  intention  not  to  insist  on  the  right,  and 
there  is  an  absence  of  consideration,  it  is  no  waiver  in  the  sense 
of  a  release  (b). 


Requisites  for  Acquiescence,  and  release  and  confirmation,  to  have  the  effect 

valid  acquies-       ^g  have  mentioned,  must  be  understood  to  be  accompanied  with 
confirmation.        the  following  conditions  : — 

a.  As  in  the  case  of  concurrence,  the  cestui  que  trust  must  be 
sui  juris,  and  not  a  feme  covert  or  infant ;  and,  as  regards  infants, 
the  Court  continues  its  protection  even  after  they  have  attained 
twenty-one,  till  such  time  as  they  have  acquired  all  proper 
information  (c) ;  and  infants  on  coming  of  age  must,  in  the  case 
of  a  formal  release  being  executed  by  them,  where  it  is  required 
have  proper  legal  advice  (d).  However,  a  feme  covert  is  clearly 
sui  juris  as  regards  property  settled  to  her  separate  tcse,  [or 
belonging  to  her  as  her  separate  property  under  the  Married 
Women's  Property  Acts,]  where  there  is  no  restraint  against 
anticipation  (e) ;  [and  her  covenant  not  to  sue  may,  in  some  cases, 

(a)  Stachhouse  v.  Barnston,  10  Ves.  v.  Crabbe,  34  Beav.  457  ;  Sercombe  v. 

466.  Sanders,  34  Beav.  382  ;  Turner  v.  Col- 

(6)  See  Warrant  v.   Blanchford,   11  lins,  7  L.  R.  Ch.  App.  329  ;  Kenvpson 

W.  R.  178.  V.  Askbee,  10  L.  R.  Ch.  App.  15. 

(c)  See  Walker  v.  Symonds,  3  Sw.  (d)  Lloyd  v.  Attwood,  3  De  G.  &  J. 

69  ;  Hicks  v.  Hicks,  3  Atk.  274  ;  Os-  615. 

mond  V.  Fitzroy,  3  P.  W.  131  ;  Hylton  (e)  See  ante,  p.  974 ;  and  Jones  v. 

V.  Hylton,  2  Ves.  547  ;  Kilbee  v.  Sneyd,  Higgins,  2  L.  R.  Eq.  538  ;  Taylor  v. 

2  Moll.  233  ;  March  v.  Russell,  3  M.  Cartwright,  14  L.  R.  Eq.   175.     The 

&  Or.  42,  44  ;   Bateman  v.  Davis,  3  dictum  of  Lord  Hardwicke  in  Smith 

Mad.  98  ;   Wedderburn  v.  Wedderburn,  v.  French,  2  Atk.  245,  and  the  view  of 

2  Keen,  722  ;  4  M.  &  Cr.  41  ;  Kay  v.  Sir  J.  Romilly,   M.R.,  in  Davies  v. 

Smith,  21  Beav.  522  ;  Aveline  v.  Mel-  Hodgson,  25  Beav.  187,  are  opposed  to 

huish,  2  De  G.  J.  &  S.  288  ;  Chambers  the  current  of  authority. 
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have  the  effect  of  a  release  (a).]  But  where  &feme  covert  is  entitled 
to  separate  estate  with  a  clause  against  anticipation,  it  is  difficult 
to  see  how  she  can  be  affected  by  acquiescence  (5).  In  a  case  in 
1853  (c),  however,  Lord  Justice  Turner  intimated  his  leaning  to 
be  in  favour  of  the  affirmative ;  but  the  language  of  Lord  Justice 
Knight  Bruce,  in  the  case  alluded  to,  was  more  guarded.  The 
restraint  on  anticipation  can  impose  no  fetter  as  respects  income 
accrued  due  hefore  the  acts  of  acquiescence  relied  upon  {d).  If  a 
suit  be  instituted  for  relief  against  a  breach  of  trust,  the  Court 
has  jurisdiction  to  sanction  a  corn-promise  on  behalf  of  a  married 
woman  even  though  her  interest  be  reversionary  («). 

/3.  The  cestui  que  trust  must  be  fully  cognisant  of  all  the  facts 
and  circumstances  of  the  case  (/)  ;  [and  if  the  release  is  executed 
by  the  cestui  qiie  trust  in  ignorance  of  his  rights,  it  may  be  set 
aside  after  the  death  of  the  trustee,  and  after  a  long  interval,  as, 
for  instance,  twenty  years  (g)]. 

y.  The  cestui  que  trust  must  not  only  be  acquainted  with  the 
facts,  but  also  to  a  certain  extent  apprised  of  the  law,  or  how 
those  facts  would  be  dealt  with  if  brought  before  a  Court  of 
Equity  (h). 

S.  The  release  must  not  be  wrung  from  the  cestui  que  trust  by 
distress  or  terror  (i). 


[(a)  Sprange  v.  Lee,  (1908)  1  Ch. 
424.] 

[(6)  Though  she  may  be  by  a  con- 
sent in  writing  under  s.  45  of  the 
Trustee  Act,  1893.;  see  ante,  p.  1181.] 

(c)  Derbishire  v.  Home,  3  De  G. 
M.  &  G.  80 ;  and  see  Wilton  v.  Hill, 
25  L.  J.  N.S.  Ch.  156;  Davies  v. 
Hodgson,  25  Beav.  186,  187  ;  Olive  v. 
Oarew,  1  J.  &  H.  205  ;  [Heath  v.  Wick- 
ham,  3  L.  R.  Ir.  376,  390,  where  the 
dictum  of  L.  J.  Turner  was  doubted]. 

(d)  Rowley  v.  Unwin,  2  K.  &  J. 
138  ;  [Hood  Bam  v.  Heriot,  (1896) 
A.  C.  174]. 

(e)  Wall  V.  Rogers,  9  L.  E.  Eq.  58. 
(/)  Adams  v.  Clifton,  1  Russ.  297  ; 

Walker  v.  Symonds,  3  Sw.  1  ;  Randall 
V.  Errington,  10  Ves.  423  ;  Buckeridge 
V.  Glass,  Or.  &  Ph.  126 ;  Bennett 
V.  Colley,  2  M.  &  K.  232,  per  Lord 
Brougham ;  Vyvyan  v.  Vyvyan,  30 
Beav.  65  ;  Eaves  v.  Hickson,  30  Beav. 
142  ;  Farrant  v.  Blanchford,  11  W.  R. 
178 ;  1  De  G.  J.  &  S.  1 19 ;  Life  Associa- 
tion of  Scotland  v.  Siddal,  3  De  G.  F. 
&  J.  74  ;  Strange  v.  Fooks,  4  Giff.  408  ; 

4 


and  see  Earl  of  Chesterfield  v.  Janssen, 
2  Ves.  146,  149,  152,  158  ;  Roche  v. 
O'Brien,  1  B.  &  B.  339,  and  the  cases 
there  cited  ;  Bowes  v.  East  London 
Water  Works  Company,  3  Mad.  375  ; 
McCarthy  v.  Decaix,  2  E.  &  M.  615  ; 
Wedderburn  v.  Wedderburn,  2  Keen, 
722  ;  4  M.  &  Or.  41 ;  Munch  v.  Gockerell, 
9  Sim.  339  ;  5  M.  &  Or.  179 ;  Broad- 
hurst  v.  Balguy,  1  Y.  &  C.  C.  C.  16  ; 
Downes  v.  Bullock,  25  Beav.  62  ;  Lloyd 
v.  Attwood,  3  De  G.  &  J.  650. 

[(g)  Re  Garnett,  31  Ch.  D.  (C.A.)  1.] 
(h)  Gockerell  v.  Gholmeley,  1  E.  &  M. 
425,  per  Sir  J.  Leach  ;  M'Garthy  v. 
Decaix,  2  R.  &  M-  615  ;  Marker  v. 
Marker,  9  Hare,  16  ;  Burrows  v.  Walls, 
5  De  G.  M.  &  G.  254  :  Re  Saxon  Life 
Assurance  Society,  2  J.  &  H.  412  ; 
Strange  v.  Fooks,  4  Giff.  408  ;  Kempson 
V.  Ashbee,  10  L.  R.  Ch.  App.  15  ;  hut 
see  Stafford  v.  Stafford,  1  De  G.  &  J. 
202,  and  the  observations  at  p.  583, 
ante. 

(i)  Bowles  V.  Stewart,  1  Sch.  &  Lef. 
209,  see  226  ;  and  see  Earl  of  Chester- 
field V.  Janssen,  2  Ves.  149,  158. 
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SECTION  IV 

OF  THE  MODE  AND  EXTENT  OF  REDEKSS  IN  BREACHES  OF  TRUST 
COMMITTED  BY  TRUSTEES  OF  CHARITIES 


I.  Of  the  mode  of  redress  against  trustees  of  charities. 
Ordinary  mode  j_  The  regular  and    ordinary  course  of   proceeding  is  by  way 

of  redress  m  case      ...  ■        /-,\  ■         ■        ,  J  J 

of  breach  of  trust  of  iw/ormaMow  (1),  or  action  m  the  nature  of  an  information  (a), 


by  charitable 
trustees. 


Statute  of 
Charitable  Uses. 


in  the  name  of  the  Attorney-General :  the  King  is  parens  patrice, 
and  it  is  the  duty  of  the  Crown  Officer,  the  Attorney-General, 
to  see  that  justice  is  administered  to  every  part  of  His  Majesty's 
subjects.  Relators,  joined  as  co-plaintiffs  under  the  recent  practice, 
need  not  be  personally  interested  (h).  They  are  required  merely 
because  the  Attorney-General,  prosecuting  a  suit  in  the  name  of 
the  Crown,  would  not  be  liable  to  costs,  and  unless  some  person 
were  made  responsible,  proceedings  might  be  instituted  very 
oppressive  to  individuals  (c). 

2.  In  the  reign  of  Elizabeth  an  Act  was  passed,  commonly 
called  the  Statute  of  Charitable  Uses  (d),  by  which  the  Court  of 
Chancery  was  empowered  to  issue  commissions  to  certain  persons, 
including  the  bishop  of  the  diocese,  who  were  authorised,  after 
summoning  a  jury  of  the  county  where  the  property  was  situate, 
to  inquire  into  any  abuse  or  misapplication  of  the  trust  estate. 
Many  of  these  proceedings  were  so  little  consonant  with  justice, 
and  on  appeal  to  the  Lord  Chancellor,  were  found  at  once  so 
puzzling,  and  so  far  from  accomplishing  the  object  in  view,  that 
at  length  the  practice  of  issuing  commissions  fell  into  disuse,  and 


[(a)  See  Rules  of  Court,  1883,  Order 
I.,  Rule  1.] 

(6)  Attorney-General  v.  Vivian,  1 
Russ.  226. 

(c)  Corporation  of  Ludlow  v.  Green- 


house,  1    Bligh,   N.S.    48,  per   Lord 
Redesdale. 

(d)  43  Eliz.  c.  4,  [repealed  by  the 
Mortmain  and  Charitable  Uses  Act, 
1888(51  &  52  Vict.  c.  42)]. 


(1)  Where  the  management  of  no  charity  revenue  is  concerned,  as  in  a  suit 
instituted  by  parishioners  for  the  mere  purpose  of  setting  aside  the  nomination 
of  a  clerk  to  the  bishop  by  the  trustees  of  the  advowson,  the  Attorney-General 
need  not  be  a  party  ;  it  is  the  simple  case  of  cestuis  que  trust  calling  upon  the 
trustees  to  exercise  the  legal  right ;  and  [under  the  old  practice]  the  suit  was  not 
by  information,  but  by  bill ;  see  Attorney-General  v.  Parker,  1  Yes.  43  ;  S.  C, 
3  Atk.  576  ;  Attorney-General  v.  Foster,  10  Ves.  335  ;  Attorney-General  v.  New- 
combe,  14  Ves.  1  ;  Davis  v.  Jenkins,  3  V.  &  B.  151  ;  Inhabitants  of  Glapham  v. 
Hewer,  2  Vern.  387  ;  Attorney-General  v.  Cuming,  2  Y.  &  C.  C.  C.  149  ;  Prestney 
Y,  Corporation  of  Colchester,  21  Ch.  D,  111, 
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people  again  resorted  to  the  original  process  by  way  of  infor- 
mation (a). 

3.  After  commissions  had  ceased  to  be  issued,  the  legislature  52  Geo.  3.  c.  loi. 
endeavoured  to  provide  a  remedy,  not  as  before,  by  creating  a  new 
jurisdiction,  but  by  giving  liberty  to  proceed  under  the  old  juris- 
diction  of   Chancery  in   a   summary   mode.      By   the   Charities 
Procedure  Act,  1812  (52  Geo.  3.  c.  101),  commonly  called  Sir 

Samuel  Eomilly's  Act,  and  intituled  "  An  Act  to  provide  a  sum- 
mary Eemedy  in  Cases  of  Abuses  of  Trusts  created  for  Charitable 
Purposes,"  it  was  enacted  that  "  in  every  case  of  a  breach  of  any 
trust  or  supposed  breach  of  any  trust  created  for  charitable 
purposes,  or  whenever  the  direction  or  order  of  a  Court  of  Equity 
should  be  deemed  necessary  for  the  administration  of  any  trust 
for  charitable  purposes,  it  shall  be  lawful  for  any  two  or  more 
persons  to  present  a  petition  "  to  the  Court,  stating  such  complaint 
and  praying  such  relief  as  the  nature  of  the  case  might  require, 
such  petition  to  be  heard  in  a  summary  way  upon  affidavits  or 
such  other  evidence  as  should  be  produced ;  and  it  was  provided 
that  every  such  petition  should  be  signed  by  the  persons  pre- 
ferring the  same  in  the  presence  of  and  be  attested  by  the 
solicitor  or  attorney  concerned  for  such  petitioners,  and  should 
be  allowed  by  the  Attorney  or  Solicitor -General,  and  such  allow- 
ance should  be  certified  by  him  before  any  such  petition  should 
be  presented. 

4.  These    enactments,   though   penned   by   a   very    able    hand,  Strictures  on  the 
have  been  strongly  reprobated   as   very   loosely   and   obscurely 

worded — as  tending  rather  to  increase  than  diminish  the  expense 
of  the  application — in  short,  as  having  produced  more  mischief 
than  benefit.  "  It  was  a  wise  saying,"  observed  Lord  Eedesdale, 
"  that  the  farthest  way  about  was  often  the  nearest  way  home, 
and  he  believed  that  these  summary  proceedings  would  be  not 
always  the  nearest  or  at  least  not  the  lest  way  home  "  (6). 

5.  Upon  the  construction  of  this  statute  the  following  points  Construction  of 
,  ,  1      J  the  Act. 
have  been  resolved : — 

a.  Although  the  Act  authorises  any  two  or  more  persons  to  Interest. 

present  the  petition,  the  words  must  be  understood  to  mean  any 

persons  having  an  interest  (c):  and  the   Court  is  bound  to   see 

not  only  that  the  petitioners  are  possessed  of  a  clear  interest,  but 

(a)  Corporation  of  Ludlow  v.  Green-  house,  1  Bligh,  N.S.  49. 
house,  1  Bligh,  N.S.  61,  62,  per  Lord  (c)  Re  Bedford  Charity,  2  Sw.  518, 

Bedesdale.  per  Lord  Eldon. 

(6)  Corporation  of  Ludlow  v.  Green- 
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that  they  prove  themselves  to  be  possessed  of  the  interest  they 
allege  in  their  petition  (a). 
Breach  of  trust.        jS.  It  has   been   said  that  the   body  of  the  statute  is  to  be 
governed  by  the  preamble,  and  therefore  that  the  Act  will  not 
authorise  a  petition  for  any  other  purpose  than  relief  against  a 
breach  of  trust  (h).     But  this  narrow  construction  gives  no  force 
to  the  words  of  the  Act,  "  or  whenever  the  direction  or  order  of 
a  Court  of  Equity  shall  he  deemed  necessary  for  the  administra- 
tion of  any  trust  for  charitable  purposes " ;    and    the    doctrine 
has  since  been  called  into  question,  and  may  be  considered  as 
overruled  (c). 
Plain  and  simple       y_  The  provision  extends  only  to  plain  and  simple  cases  for 
the  Act,  the  opinion  or  direction  of  the  Court  (r:^),  not  where  a  question  is 

to  be  discussed  adversely  who  are  to  be  entrusted  with  the 
administration  of  the  charity  estate  (e),  or  who  are  entitled  to  the 
benefit  of  it  (/),  or  whether  the  trustees  or  governors  of  the  charity 
have  or  have  not,  by  the  constitution  of  it,  a  certain  authority, 
as  of  removing  a  master  {g),  or  where  any  stranger  is  interested  {h) 
(for  the  right  of  a  third  person  cannot  be  disposed  of  on 
petition  {i) ),  or  where  the  relief  which  is  sought  is  directed  against 
the  assets  of  a  deceased  trustee  {j),  or  where  the  object  of  the 
application  is  not  to  have  the  existing  charity  regulated,  but  to 

(a)  Corporation  of  Ludlow  v.  Green-  (/)  Corporation  of  Ludlow  v.  Green- 
house, 1  Bligh,  N.S.  91,  per  Lord  house,  1  Bligh,  N.S.  66  ;  Re  Manchester 
Eldon.  New  College,  16  Beav.  610  ;  Re  Clarke'i 

(6)  Corporation  of  Ludlow  v.  Green-  Charity,  8  Sim.  34. 

house,  1   Bligh,   N.S.  66,  67,  81,  per  (g)  Attorney-General  v.   Corporation 

Lord  Redesdale  ;  and  see  Re  Clarke's  of  Bristol,  14  Sim.  648  ;   and  see  Re 

Charity,  8  Sim.  42.  Manchester  New  College,  16  Beav.  610  ; 

(c)  Re  Upton  Warren,  1  M.  &  K.  Attorney  -  General  v.  East  Retford 
410  :  Re  Parke's  Charity,  12  Sim.  332  ;  Grammar  School,  17  L.  J.  N.S.  Ch. 
Re  Manchester  New  College,  16  Beav.  450 ;  but  see  Re  Fremington  School, 
610  ;  Re  Hall's  Charity,  14  Beav.  115  ;  10  Jnr.  512  ;  11  Jur.  421  ;  Re  Phillips's 
and  see  Re  Slewringe's  Charity,  3  Mer.  Charity,  9  Jur.  959. 

707  ;  Ex  parte  Rees,  3  V.  &  B.  12  ;  Re  Qi)  Corporation  of  Ludlow  v.  Green- 

Clarlce's  Charity,  8  Sim.  34  ;  Re  Philli-  house,   1    Bligh,   N.S.   66,   per  Lord 

pott's  Charity,  8  Sim.  381  ;  and  cases  Eedesdale  ;  Ex  parte  Rees,  3  V.  &  B. 

in  note  to  Re  Hall's  Charity,  14  Beav.  10  ;    Re  Manchester  New  College,  16 

120.  Beav.  610  ;  but  see  Re  Upton  Warren, 

(d)  Corporation  of  Ludlow  v.  Green-  1  M.  &  K.  410  ;  [Re  Hospital  for  In- 
house,  1  Mad.  92,  reversed  in  D.  P.  curables,  13  L.  R.  Ir.  361,  where  the 
1  Bligh,  N.S.  17,  see  66,  81,  89  ;  Re  Court  adjudicated  on  the  conflicting 
Phillipott's  Charity,  8  Sim.  381  ;  Ex  claims  of  two  charities  arising  under 
parte  Brown,  G.  Coop.  295  ;  Ex  parte  the  same  instrument! 

Skinner,  2   Mer.   456,  457,  per  Lord  (i)  Corporation  of  Ludlow  v.  Green- 

Eldon ;  and  see  Re  Chertsey  Market,  house,    1    Bligh,   N.S.   93,  per  Lord 

6  Price,  277.  Eldon. 

(e)  Re  West  Retford  Church  and  (j )  Ex  parte  Skinner,  "Wils.  16,  per 
Poor-lands,  10  Sim.  101 ;  Re  Phillipott's  Lord  Eldon  ;  Re  Saint  Wenn's  Charity, 
Charity,  8  Sim.  381.  2  S.  &  S.  66, 
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have  the  funds  diverted  to  some  other  charitable  purpose  (a). 
The  Court  has  jurisdiction,  however,  under  the  Act,  to  settle  a 
scheme  of  the  charity  (6),  or  to  alter  a  scheme  previously  settled 
by  decree  (c),  or  to  appoint  new  trustees  (d),  or  where  parishes 
have  been  divided  to  apportion  the  charities  amongst  the  dis- 
tricts (e),  or  to  direct  a  sale  of  the  charity  estate  in  a  proper 
case  (/),  and  generally  the  Court,  as  between  the  trustees  and 
cestuis  qui  trust  of  the  charity,  exercises  a  discretion  as  to 
whether  it  can  put  in  operation  the  powers  given  by  the  Act 
with  benefit  to  the  charity  (g). 

S.  The  allowance  "  by  the  Attorney  or  Solicitor-General "  must  Allowance, 
be  construed  with  reference  to  the  previous  law  upon  the  subject, 
and  must  therefore  be  taken  to  mean,  not  by  the  Attorney  or 
Solicitor  -  General,  indifferently,  but  by  the  Attorney  -  General, 
when  there  is  such  an  officer,  and  in  the  vacancy  of  that  office, 
by  the  Solicitor-General  (h). 

e.  If  the  petition  be  not  sigaed  by  the  Attorney-General  or  Want  of  signa- 
Solicitor-General,  or  if,  after  signature,  it  be  not  duly  served,  an  *"''®' 
order  made  by  the   Court  under  the  Act   will   be  an  absolute 
nullity  (i),  and  the  petition  may  be  taken   off  the  file  for  irre- 
gularity (j). 

^.  As  the  intention  of  the  legislature  was  to  guard  the  charity  Caution  in  slgna- 
fund  from  abuse,  and  with  that  view  to  prevent  proceedings  from 
being  instituted,  as  they  frequently  were  before,  for  no  other 
reason  than  because  it  was  known  that  the  costs  would  be  paid 
out  of  the  charity  estate,  the  Attorney-General,  or,  in  the  vacancy 
of  that  office,  the  Solicitor-General,  ought  not  to  sanction    the 

(a)  Be  Beading  Dispensary,  10  Sim.  12  Jur.  1011  (the  case  of  ah  eX' 
118.  change)  ;    Be  Sowerhy's  Charity,  26th 

(b)  Be  Boyston  Free  Orammar  School,  Jan.,  1849,  before  the  V.C.  of  Eng- 
2  Beav.  228 ;  Be  Berkhampstead  Free  land  (the  case  of  a  willing  pur- 
School,  2  V.  &  B.  134  ;  JSe  Shrewsbury  chaser)  ;  Suir  Island  Female  Charity 
Grammar  School,  1  Mac.  &  G.  324;  School,  3  Jon.  &  Lat.  171.  As  to 
1  Hall  &  Tw.  401.  the     jurisdiction      of      the     Court 

(c)  Attorney  -  General  v.  Bishop  of  generally  to  sell  charity  lands,  see 
Worcester,  9  Hare,  328.  ante,  p.  634. 

(d)  Bignold  v.  Springfield,  7  CI.  &  {g)  Be  Manchester  New  College,  16 
Fin.  71.  Beav.  610. 

(e)  Be  West  Ham  Charities,  2  De  G.  (/i)  Corporation  of  Ludlow  v.  Green- 
&  Sm.  218.  house,  1   Bligh,   N.S.  51,  52,  82,  per 

(/)  Be  Parke's  Charity  \'i  Sim.  329  ;  Lord  Redesdale  ;  Ex  parte  Skinner,  2 

Be  Ashton  Charity,  22  Beav.  288  ;  Be  Mer.  456,  per  Lord  Eldon. 
Overseers  of  Ecclesall,  16  Beav.  297  ;  (i)  Attorney-General  v.   Green,  1  J. 

Be  Lyford's   Charity,   lb.   note ;    [Be  &  W.  305. 

Stockport  Bagged  Industrial  and  Be-  (j)  Be  Dovenby  Hospital,   1    M.  & 

formatory  Schools,  (1898)  2  Ch.  (C.A.)  Or.   279.      [As  to  the   title    of   the 

687  ;]  Be  Alderman  Newton's  Charity,  petition,  see  Seton,  6th  ed.  p.  1301.] 


1206 


CHARITY   COMMISSIONERS 


[CH.  XXXI.  S.  4 


Attorney-Gteneral 
irnist  be  a  party. 


May  correct  his 
judgment. 


Motion. 


Acts  appointing 
Commisaioners 
of  inquiry. 


16  &  17  Vict, 
c.  137. 


Powers  of 
inquiry. 


petition  with  his  .signature  but  upon  as  much  deliberation  as  if 
the  relief  were  sought  by  way  of  information  (a). 

r].  The  Attorney-General  by  his  allocatur,  or  allowance,  of  the 
petition,  is  not  functus  officio,  and  precluded  from  all  future  con- 
trol, but  must  be  made  a  party  to  any  subsequent  proceedings 
under  the  petition,  as  he  would  have  been  to  all  proceedings  by 
way  of  information  (&). 

Q.  The  Attorney-General,  as  representing  the  person  of  the 
King  in  his  character  of  parens  patrice,  is  bound  to  see  justice 
done,  not  only  to  the  plaintiff  in  the  petition,  but  also  to  the 
trustees  and  other  defendants,  and  therefore  is  not  estopped  by 
his  allocatur  of  the  petition  from  afterwards  correcting  his 
judgment,  but  may  support  or  oppose  the  views  of  the  petitioners, 
as  in  his  discretion  he  may  think  fit  (c). 

I.  When  the  jurisdiction  ot  the  Court  has  been  once  attracted 
by  the  petition,  a  subsequent  order  may  be  made  upon  motion 
without  the  expense  of  a  further  petition  (d). 

6.  Under  powers  given  by  58  Geo.  3.  c.  91,  and  59  Geo.  3.  c. 
81,  certain  commissioners  of  inquiry  into  charities  were  appointed) 
and  by  58  Geo.  3.  c.  91,  it  was  enacted,  that  when  it  appeared  to 
such  commissioners  of  inquiry  that  the  directions  or  orders  of  a 
Court  of  Equity  were  requisite  for  remedying  any  neglect,  breach 
of  trust,  fraud,  abuse,  or  misconduct  in  the  management  of  any 
trust  created  for  charitable  purposes,  &c.,  it  should  be  lawful  for 
the  said  commissioners  to  certify  the  particulars  of  such  case  to 
the  Attorney-General.  The  labours  of  these  commissioners  of 
inquiry  proved  very  valuable,  and  many  informations  were  filed 
in  consequence  of  certificates  made  by  them ;  but  their  powers 
after  being  frequently  continued,  expired  in  1837. 

7.  By  the  Charitable  Trusts  Act,  1853,  great  additional 
facilities  have  been  afforded  for  detecting  and  remedying 
breached  of  trust  in  charity  matters. 

Commissioners  are  thereby  appointed  («),  to  whom  are  confided 
powers  of  inquiry  (/)  similar  to  those  given  to  the  commissioners 
appointed  by  the  Acts  of  George  III.,  and  also  a  similar  power 


{a)  Ex  parte  Skinner,  2  Mer.  456, 
per  Lord  Eldon. 

(b)  Corporation  of  Ludlow  v.  Green- 
house, 1  Bligh,  N.S.  51,  65,  82,  83, 
per  Lord  Redesdale  ;  Attorney-General 
V.  Stamford,  1  Pli.  737  ;  and  see  Be 
Ghertsey  Market,  6  Price,  271  ;  At- 
torney-General V.  Haberdashers'  Com- 
pany, 15  Beav.  397. 


(c)  Corporation  of  Ludlow  v.  Green- 
house, 1  Bligh,  N.S.  43-52. 

{d)  Re  Slewringe's  Chai-ity,  3  Mer. 
707  ;  Ex  parte  Friendly  Society,  10 
Ves.  287  ;  Ee  Chipping  Sodbury  Scliool, 
5  Sim.  410. 

(e)  16  &  17  Vict.  o.  137,  s.  1. 

(/)  lb.  sects.  9  to  14. 
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of  certifying  cases  to  the  Attorney-General  as  fit  for  his  inter- 
ference (a). 

In  cases  of  charities  the  incomes  of  which  exceed  301.  ^w  New  jurisdiction 
annum,  the  same  jurisdiction  is  given  in  charity  cases  (after  the  ''^  cliambers. 
previous  sanction  of  the  Charity  Commissioners)  to  the  Chancery 
Judges  at  chambers  as  was  before  the  Act  exercisable  by  the 
Court  of  Chancery,  or  the  Lord  Chancellor  entrusted  with  the 
custody  of  lunatics,  in  a  suit  regularly  constituted,  or  upon 
petition;  but  the  Judge  may  direct  a  suit  or  petition  to  be 
instituted  or  presented  (h).  And  the  provisions  of  the  Act  in 
respect  of  charities  whose  incomes  exceed  30/.  per  annum,  are 
applicable  to  charities  within  the  city  of  London,  the  income 
whereof  is  less  than  30/.  per  anmim  (c). 

Where  the  incomes  of  charities  do  not  exceed  301.,  since  ex-  Jurisdiction  of 
tended    to    50/.    (d),  per    annum,   the    District    Courts   of  Bank-  r„ptcy  and 
ruptcy   and    County    Courts,   with    the    previous    sanction   of  the  County  Courts. 
Charity  Commissioners,  are  armed  with  the  same  jurisdiction  as 
the  Court  of  Chancery  had  (e) ;  and  with  the  permission  of  the 
Commissioners  to  be  applied  for  within  one  month  after  the  making 
of  the  order  (/),  an  appeal  is  allowed  to  the  Court  of  Chancery  {g). 

The  Act  contains  a  special  provision  that  no  suit,  petition,  or  Necessity  foi' 
other  proceeding  (A)  not  being  an  application  "  in  any  suit  or  matter  of  "charfty^Gom- 

(a)  16  &  17  Vict.  c.  137,  s.  20.  resolution  of  the  Governors  ;  Holviev.  ^3]^jjj„  ^j.^. 

(6)  lb.  s.  28.  [On  a  summons  under  Guy,  5  Oh.  D.  (C.A.)  901 ;  orwhere  the  gge^jngs 
the  section  the  Court  lias  jurisdiction  master  of  a  school  brought  an  action 
to  decide  whether  or  not  the  property  to  restrain  the  managers  from  dismiss- 
is  held  on  a  charitable  trust  ;  Be  Nor-  ing  him,  and  ejecting  him  from  the 
ivich  Town  Close  Estate  Charity,  40  school-house,  and  the  question  was 
Ch.  D.  (C.A.)  298.]  raised  whether  the  managers  had  been 

(c)  lb.  s.  30.  properly  appointed ;  Rendall  v.  Blair, 

(d)  Charitable    Trusts    Act,   1860  45  Ch.  D.  (C.A.)  139  {per  Bowen  and 
(23&24  Vict.  c.  136),  s.  11.  Fry,   L.JJ.,  Cotton,   L.J.,  dissenting 

(e)  16  &  17  Vict.  c.  137,  s.  32.  and  agreeing  with  Kay,  J.,  contra) ;  or 
(/)  lb.  s.  39.  where  a  schoolmaster  claimed  an  in- 
{g)  lb.  s.  40.  junctiontorestrain  two  of  the  trustees 
[(h)  The  words  "  suit  or  other  pro-  or  managers  from  removing  him  from 

ceeding  "  do  not  include  an  action  at  his  office  until  after  the  holding  of  a 

law,  or  for  the   enforcement  of  any  meeting   of   the  three   trustees,   and 

right  not  relating  to  the  administra-  until  he  should  have  had  an  oppor- 

tion   of   the   trusts    of   the    charity.  tunity  of  being  heard  at  such  meeting 

Thus,   the  sanction   of  the   Charity  in  reply  to  any  charges  made  against 

Commissioners  was   held   not   to  be  him  ;  Fisher  v.  Jackson,  (1891)  2  Ch. 

requisite,  where  the  Governors  of  an  84  ;  and  so  the  sanction  of  the  Charity 

Endowed  School  commenced  an  action  Commissioners  is  not  required  where 

against   the   master  to  restrain  him  the  application  is  not  to  administer 

from  presenting  himself  at  the  school,  the  trusts  of  the  charity,  but  to  deter- 

or  continuing  to  occupy  the  school-  mine  whether  there  has  been  a  valid 

house,   on  the  ground   that  he   had  dedication  of  the  property  to  charit- 

never  been  properly  appointed  to  the  able  purposes  :  Be  Shum's  Trust,  W.N. 

mastership,   was    unfit    to   fulfil  its  (1904)  146.     But  the  words  include  a 

duties,  and  had  been  removed  by  a  mandamus  to  compel  the  rendering  of 
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actually  pending,"  shall  be  commenced  or  taken  without  an 
authority  previously  obtained  from  the  Charity  Commissioners  (a). 
It  was  at  first  held  that  where  money  had  been  paid  into  Court 
under  the  Trustee  Belief  Act  (10  &  11  Vict.  c.  96)  (h),  or  under 
a  Eailway  Act  (c),  no  such  suit  or  matter  was  pending  as  to 
obviate  the  necessity  of  previously  obtaining  the  concurrence  of 
the  Charity  Commissioners.  But  it  was  afterwards  decided  by  the 
Court  of  Appeal,  that  in  such  cases  the  previous  sanction  of  the 
Charity  Commissioners  is  unnecessary,  and  that  the  object  of  the 
provision  was  merely  to  stop  the  enormous  abuses  existing  in  refer- 
ence to  proceedings  in  charity  matters,  and  the  words  suit  or  matter 
actually  pending  were  held  to  mean  pending  at  the  time  of  the 
application,  and  not  at  the  passing  of  the  Act  (d).  It  has,  however, 
been  held  since  the  decision  of  the  Court  of  Appeal,  that  a  petition 
for  the  appointment  of  new  trustees  under  a  scheme  previously 
settled  by  the  final  order  of  the  Court  requires  the  sanction  of  the 
Commissioners  (e). 

The  Act  contains  other  provisions  (/)  of  a.  preventative  TSLthei 
than  a  remedial  kind. 

By  the  16th  section,  for  instance,  the   Board   has  power  to 


proper  accounts  ;  Attorney-General  v. 
Dean  and  Ganons  of  Manchester,  18 
Ch.  D.  596  ;  and  an  action  by  a 
school  board  to  recover  sums  received 
by  the  official  trustees  of  charitable 
trusts  in  respect  of  the  income  of 
an  endowment  transferred  to  them  : 
Llanbadarnlawr  School  Boardv.  Official 
Trustees  of  Gharitable  Trusts,  (1901)  1 
K.  B.  (C.A.)  430.  And  as  to  what 
cases  fall  within  the  section,  see 
Brittain  v.  Overton,  25  Ch.  D.  41,  n.  ; 
Benthall  v.  Marl  of  Kilmorey,  25  Ch. 
D.  (C.A.)  39.] 

{a)  16  &  17  Vict.  c.  137,  s.  17.  [But 
this  provision  does  not  apply  to  the 
charities  exempted  from  the  Act  by 
s.  62  ;  V.  ante  p.  644,  or  to  places  of 
religious  worship  falling  under  s.  9  of 
the  Places  of  Worship  Kegulation  Act, 
1855  (18  &  19  Vict.  c.  81),  now  ex- 
tended by  s.  4of  the  Charitable  Trusts 
(Places  of  Worship)  Act,  1894  (57  &  58 
Vict.  c.  35)  ;  Glen  v.  Greyg,  21  Ch.  D. 
(C.A.)  513;  and  see  Attorney-General 
V.  Sidney  Sussex,  College,  15  W.  R.  162 ; 
21  Ch.  U.  (C.A.)  514,  note.  The 
authority  of  the  Commissioners  must 
be  given  formally  in  the  manner 
directed  by  the  Act,  and  a  letter 
signed  by  the  secretary  of  the  board 
stating  that  "  they  were  prepared  to 


issue  their  certificate  authorising  the 
proceedings";  that  "any  ditficulty 
in  the  application  to  the  Court  would 
probably  be  abviated  by  the  produc- 
tion of  the  letter,"  and  that  "the 
certificate  would  be  prepared  and 
issued  in  due  course,"  was  held  by 
Fry,  J.,  in  a  pressing  case  of  an  appli- 
cation for  an  injunction  to  be  in- 
sufficient ;  Thomas  v.  Harford,  48  L. 
T.  N.S.  262.] 

(6)  Re  Markwell's  Legacy,  17  Beav. 
618;  Re  Skeetes,  1  Jur.  N.S.  1037. 
[The  Act  of  10  &  11  Vict.  c.  96,  has 
now  been  replaced  by  s.  42  of  the 
Trustee  Act,  1893  ;  see  ante,  p.  424.] 

(c)  Re  London,  Brighton  and'  South 
Coast  Railway  Company,  18  Beav.  608. 

(d)  Re  Lister's  Hospital,  6  De  Q. 
M.  &  G.  184;  Re  St  Giles  and  St 
George,  Bloomsbary,  25  Beav.  313  ; 
Braund  v.  Earl  of  Devon,  3  L.  R.  Ch. 
App.  800;  [iJe  William  of  Kyngeston 
Charity,  30  W.  R.  78]. 

(e)  Re  Jarvis's  Charity,  1  Dr.  &  Sm. 
97  ;  and  see  Re  Bingley  School,  2  Drew. 
283  ;  Re  Ford's  Charity,  3  Drew.  324  ; 
both,  however,  decided  previously  to 
theappeal  decisions  onp.  1207,  note  (/i). 

(/)  See  ante,  pp.  634,  639,  et  seg.,  for 
powers  of  sale,  leasing,  &c.,  given  by 
the  Acts. 


CH.  XXXI.  S.  4]  CHARITABLE    TRUSTS   ACTS  1209 

entertain  applications  for  their  opinion  or  advice,  and  persons 
acting  in  accordance  therewith  are  indemnified. 

By  the  48th  section,  lands  belonging  to  any  charity  might  be  Provisions  for 
vested  in  the  secretary  of  the  Board  as  a  corporation  sole  by  the  Jtoc^"^&o*"  ' 
name  of  the  Treasurer  of  Public  Charities;  and  by  the  51st 
section,  annuities,  stocks,  shares,  or  securities  held  for  any 
charity  may  be  vested  in  the  Official  Trustees  of  charitable 
funds ;  and  by  the  54th  and  following  sections,  the  Board  have 
power,  when  the  ordinary  jurisdiction  is  insufficient  for  the 
purpose,  to  approve  provisionally  of  new  schemes  of  charities, 
varying  from  the  original  endowment,  but  which  are  to  be 
submitted  annually  to  Parliament  for  its  ratification. 

8.  By  the  Charitable  Trusts  Act,  1855  (18  &  19  Vict.  c.  124),  Charitable  Trusts 
sect.  15,  the  name  of  the  Treasurer  of  Public  Charities  is  abolished,       ' 

and  the  secretary  of  the  Board  for  the  time  being  is  styled  the 
Official  Trustee  of  charity  lands,  [who  is  empowered  to  take  and 
hold  all  such  interest  in  land  as  in  pursuance  of  an  order  of  the 
Board  is  conveyed  to  or  vested  in  him  by  any  deed  or  assurance 
or  otherwise  (a) ;  and  by  the  18th  section,  and  the  Charitable 
Trusts  Act,  1887  (50  &  51  Vict.  c.  49),  sect.  4,  the  Official  Trustees 
of  charitable  funds  are  to  have  perpetual  succession,  and  are 
to  consist  of  such  officers  of  the  Board  as  the  Board  with  the 
approval  of  the  Treasury  from  time  to  time  appoint]. 

9.  By   the    Charitable   Trusts    Act,    1860    (23   &   24   Vict.   c.  Charitable  Trusts 
136),  the  Charity  Commissioners  are  enabled  by  sect.  2  to  make    ° ' 

such  orders  as  may  be  made  "by  any  judge  of  the  Court  of 
Chancery  sitting  at  Chambers  (b)  or  by  any  County  Court  or 
District  Court  of  Bankruptcy  (c),  for  the  appointment  or  removal 
of  any  schoolmaster  or  schoolmistress  or  other  officer  "  of  a  charity, 
or  "  for  or  relating  to  the  assurance,  transfer,  or  payment  of  any 
real  or  personal  estate  "  belonging  to  the  charity,  or  for  the  estab- 
lishment of  any  scheme.  But,  by  sect.  4,  no  such  order  is  to 
be  made  where  the  charity  income  exceeds  50^.,  except  on  the 
application  of  the  majority  of  the  trustees ;  and  no  trustee  is  to 
be  removed  on  the  ground  only  of  religious  belief  ;  and  by  sect.  5, 
the  Commissioners  are  not  to  make  orders  in  any  case,  which 
by  reason  of  its  contentious  character,  or  otherwise,  may  be  con- 
sidered by  them  more  fit  to  be  heard  by  the  judicial  Courts  {d). 

[(a)  50  &  51  Vict.  0.  49,  s.  5.]  (rf)  As  to  the  effect  of  the  5th  sec- 

(6)  See  the  Charitable  Trusts  Act,  tion,  see    Re    Hackney   Charities,   34 

1853  (16  &  17  Vict.  c.  137),  s.  28.  L.   J.   N.S.   Ch.    169  ;    Be  Burnham 

(c)  lb.  s.  32.  National  Schools,  17  L.  R.  Eq.  241. 
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What  account 
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and  proiits.    , 


The  account  not 
affected  by 
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convenience of 
relief. 


[10.  It  is  important  to  observe  that  the  general  jurisdiction  of 
the  Charity  Commissioners  is  the  same  as,  and  no  greater  than 
that  of  the  Court  of  Chancery.  Where  a  scheme  is  proposed  for 
the  administration  of  a  charitable  bequest,  the  first  duty  of  the 
Court  is  to  construe  the  will,  and  to  give  effect  to  the  charitable 
directions  of  the  founder,  assuming  them  not  to  be  open  to 
objection  on  the  ground  of  public  policy.  The  Court  does  not 
consider  whether  those  directions  are  wise,  or  whether  a  more 
generally  beneficial  application  of  the  testator's  property  might 
not  be  found.  By  these  principles  the  Charity  Commissioners 
must  be  guided,  and  it  is  not  competent  for  them,  where  a  fund 
is  given  for  the  establishment  of  a  hospital  in  a  particular  locality, 
to  direct  the  application  of  the  fund  to  the  purposes  of  a  hospital 
in  a  different  locality,  merely  because  such  an  application  would 
appear  to  be  generally  beneficial  (a).] 

II.  Of  the  extent  of  redress  against  trustees  of  charities. 

Under  this  head  we  propose  to  inquire  only  within  what 
period  of  time  the  account  of  mesne  rents  and  profits  directed 
against  trustees  of  charities  guilty  of  a  breach  of  trust,  will  be 
restricted. 

1.  It  is  clear  that  in  informations  against  trustees  of  charities 
the  old  Statutes  of  Limitation  opposed  no  bar  to  the  account, 
because  charities  were  held  exempt  from  the  purview  of  the 
statutes,  and  the  claim  was  by  cestui  que  trust  against  an 
express  trustee  (b);  and  although  it  was  at  one  time  considered 
that  the  statute  might  afford  a  good  rule  how  far  back  to  carry 
the  account  (c),  this  doctrine  was  afterwards  overruled  (d).  And 
now,  the  Eeal  Property  Limitation  Act,  1833  (3  &  4  W.  4.  c.  27), 
though  applicable  to  charities  (e),  does  not  limit  the  liability 
of  express  trustees  to  account  (/) ;  so  that  charity  trustees  must 
[except  so  far  as  they  may  be  protected  by  the  provisions  of 
the  Trustee  Act,  1888,  already  referred  to  (g),]  as  express  trustees, 
account  upon  the  same  footing  as  before  the  Act. 

2.  But  the  Court  may  set  a  limit  to  the  account  on  the  ground 
of   inconvenience.      "It    is    the    constant    practice    of    Courts   of 


[{a)  Be  Weir  Hospital,  (1910)  W.  N. 
(O.A.)  152,  reversing  Eve,  J.  (1910) 
W.  N.  82.  As  to  the  observance  of 
founders'  intentions,  see  ante,  pp.  622 
et  seq.'\ 

(5)  Attorney-General  v.  Mayor  of 
Exeter,  Jac.  448,  per  Sir  T.  Plumer  ; 
Attorney-General  v.  Brewers'  Company, 
1  Mer.  498,  per  Sir  W.  Grant  ;  see 
Incorporated  Society  v.  Richards ,  1  Conn. 


&  Laws.  58  ;  1  Dru.  &  War.  258. 

(c)  Ano7i.  case,  2  Eq.  Ca.  Ab.  12, 
pi.  20  ;  Love  v.  Bade,  Eep.  t.  Finch, 
269. 

(rf)  See  cases  ante,  p.  1209,  note  (d). 

(e)  See  p.  1134,  ante. 

(/)  Hicks  V.  Sallitt,  3  De  G.  M.  & 
G.  816. 

[(g)  51  &  52  Vi'ct.  c.  59,  s.  8  ;  ante, 
p.  1136.] 
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Equity,"  said  Sir  Thomas  Plumer,  "  to  discourage  stale  demands ; 
and  this  principle  has  often  been  acted  upon  in  cases  of  charities. 
When  there  has  been  a  long  period,  during  which  a  party  has, 
under  an  innocent  mistake,  misapplied  a  trust  fund  from  the 
laches  and  neglect  of  others,  that  is,  from  no  one  of  the  public 
setting  him  right,  and  when  the  accounts  have,  in  consequence, 
become  entangled,  the  Court,  under  its  general  discretion,  con- 
sidering the  enormous  expense  of  the  inquiries,  and  the  great 
hardship  of  calling  upon  representatives  to  refund  what  families, 
acting  on  the  notion  of  its  being  their  property,  have  spent,  has 
been  in  the  habit,  while  giving  relief,  of  fixing  a  period  to  the 
account "  (a). 

3.  The  period  to  which   the   account   has   been   carried  back  Period  to  which 

has  varied  according  to  the  circumstances  presented  to  the  con-  baXvarier"'^*^ 

sideration  of  the  Court.     Where  no  inconvenience  can  be  obiected,  according  to 
i-i       n        i.       -11  11  111  ,,      circumstances, 

the  Court  will  as  a  general  rule  carry  back  the  account  to  the 

time  of  commencement  of  the  misapplication. 

4.  Thus    in    Attorney -General    v.    The   Mayor    of   Exeter   (&),  Attorney- General 
where  the  defendants  admitted  possession  of  the  charity  estate  Exeter.""^  ° 

for  the  last  200  years,  and  stated  that  they  had  always  been 
ready  and  willing  to  account  for  the  rents,  Sir  W.  Grant  ordered 
the  defendants  to  account  for  the  whole  period,  and  this  decision 
was  affirmed  by  Sir  T.  Plumer  on  a  rehearing,  and  by  Lord 
Eldon  on  appeal. 

5.  In  Attorney-General  v.  The  Corporation  of  Stafford  (c),  the  Attorney- General 
trustees  in  their  answer,  filed  in  1811,  had  furnished  accounts  of  g^fS'.'^**'""  °*^ 
the  trust  estate,  from  the  year  1791,  and  Lord  Gifford  saw  no 
inconvenience    in    decreeing   the    account  as   far   back    as    the 

trustees  themselves  had  stated  it,  but  refused  to  extend  it  farther. 

6.  In  Attorney-General  v.    The  Brewers'   Company  (d),  Sir  W.  Attorney- General 

1     1  .  1        1  /  •     f-  The  Brewers' 

Grant  directed  the  trustees  to  account  from  the  date  of  a  certain  Company,  &c. 

Act  of  Parliament,  a  period  of  about  thiHy  years.     In  a  more 

recent  suit  against  a  corporation,  the  account  was  carried  back  to 

the  last  appointment  of  new  trustees  of  the  corporation,  a  period 

short  of  ten  years.     And  in  another  contemporaneous  suit  against 

the   same   corporation,  but  where   the   legal   estate   was   not  in 

trustees,  but  in  the  corporation  itself,  the  Court  by  analogy,  and 

for  want  of  another  fixed  point,  ordered  the  account  to  commence  at 

the  date  of  the  last  appointment  of  new  trustees  in  the  first  suit  (e). 

(a)  Attorney-General    v.    Mayor  of         (d)  1  Mer.  495. 
Exeter,  Jac.  448.  (e)  Attorney  -  General  v.   Mayor  of 

(6)  Jac.  443  ;  2  Russ.  362.  Newhury,  3  M.  &  K.  647. 

(c)  1  Russ.  547. 


1212 


ACCOUNT    OF    MESNE    EENTS 


[CH.  XXXI.  S.  4 


Various  other 
periods  adopted. 


Compromise 
with  sanction  of 
Attorney- 
General. 


Trustees  acting 
from  mistake. 


Distinction  be- 
tween corpora- 
tions and  indi- 
viduals. 


7.  la  other  cases  the  account  has  been  carried  back  to  the  period 
when  the  corporation  was  first  informed  of  the  misapplication 
(as  by  the  publication  of  the  Charity  Commissioners'  Eeport): 
in  others  it  has  been  directed  from  the  time  of  filing  the  infor- 
mation, and  in  others  from  the  date  of  the  decree  (a). 

8.  Occasionally,  where  the  defendant  has  been  in  strictness 
accountable  for  a  very  long  period,  but  the  right,  if  enforced, 
would  impose  a  great  hardship,  it  has  been  referred  to  the 
Attorney-General,  as  representing  the  charity,  to  certify  whether 
under  the  circumstances  it  might  not  be  proper  for  the  charity 
to  accept  a  less  sum  (5). 

9.  Where  the  trustees  have  diverted  the  charity  funds  from 
their  proper  channel  through  mistake,  it  is  now  settled  that  the 
Court  will  not  call  back  any  disbursements  made  before  the 
commencement  of  the  proceedings  (c),  or  before  the  trustees  had 
notice  that  the  propriety  of  such  application  would  be  called 
into  question  (d).  The  Court  holds  a  strict  hand  over  trustees 
where  there  is  any  wilful  misemployment ;  but  where  the  Court 
sees  nothing  but  mistake,  while  it  gives  directions  for  the  better 
management  in  future,  it  refuses  to  visit  with  punishment  what 
has  been  transacted  in  time  past.  It  was  said  that  to  carry  back 
the  account  to  the  very  commencement  of  the  misapplication 
would  be  the  ruin  of  half  the  corporations  in  the  kingdom  (e) ; 
besides,  to  act  on  such  a  principle  would  be  a  great  discourage- 
ment to  undertake  the  office  of  trustees  of  charities  (/). 

10.  If  an  individual  make  an  annual  payment  for  a  particular 
purpose  out  of  the  profits  of  his  estate,  it  is  a  reasonable  pre- 
sumption, from  the  strong  interest  which  he  has  to  resist  an 
unfounded  demand,  that  he  has  inquired  into  the  origin  of  the 
claim,  and  he  is  therefore  fixed  with  implied  notice  of  all  the 
circumstances  that  attend  it ;  but  the  same  presumption  cannot 


(a)  See  Attorney-Oeneral  v.  Drapers' 
Gompany,  6  Beav.  390. 

(6)  Attorney-General  v.  Mayor  of 
Exeter,  2  Euss.  370  ;  and  see  Attorney- 
General  V.  Corporation  of  Garlisle,  4 
Sim.  279 ;  Attorney-General  v.  Bret- 
ingham,  3  Beav.  91  ;  Attorney-General 
V,  Pretyman,  4  Beav.  462. 

(c)  Attorney-General  v.  Corporation 
of  Exeter,  2  Russ.  45  ;  affirmed,  3 
Rus3.  395  ;  Attorney-General  v.  Bean 
of  Ghristchurch,  Jac.   474,  637  ;   S.G., 

2  Russ.  321 ;  Attorney-Generalv.  Rigby, 

3  P.  "W.  145;  Attorney  -  General  v. 
Gains  College,  2  Keen,  IBO  ;  Attorney - 
General  v.  Drapers'  Company,  4  Beav. 


67  ;  Attorney-Oeneral  v.  Christ's  Hos- 
pital, lb.  73  ;  [Andreio's  v.  M^Guffog, 
11  App.  Caa.  311  ;]  and  see  Attorney- 
General  v.  Mayor  of  Newbury,  3  M.  &. 
K.  650. 

{d)  Attorney-General  v.  Burgesses  of 
East  Retford,  2  M.  &  K.  35,  see  37  ; 
and  see  Attonuy -General  v.  Corporation 
of  Berwick-upon-Tweed,  Taml.  239  ; 
Attorney-General  v.  Caius  College,  2 
Keen,  150. 

(e)  Attorney-General  v.  Burgesses  of 
East  Retford,  2  M.  &.  K,  38,  per  Sir  J. 
Leach. 

(/)  Attorney-General  v.  Corporation 
of  Exeter,  2  Russ.  54,  per  Lord  Eldon. 
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be  applied  to  corporations,  because,  having  no  immediate  per- 
sonal interest  in  the  application  of  the  profits  of  the  corporate 
property,  they  may,  without  the  imputation  of  culpable  negli- 
gence, adopt  and  follow  the  practice  of  their  predecessors  (a). 

11.  Where  the  charity  fund  has  been  administered  by  a  ^amA  Breach  of  trust 
and  misapplied,  there,  as  a  parish  is  a  fluctuating  body,  and  the   ^  *  P^"^  • 
present  ratepayers  ought  not  to  pay  for  past  defaults,  no  retro- 
spective account  can  be  ordered  (5). 

12.  In   the   East   Eetford   case  (c),  before   Sir  J.   Leach,   the  Modeof  attach- 
Court,  on  proof  of  a  breach  of  trust  by  the  corporation,  directed  ™^n*prop°env^* 
an  inquiry  by  the  Master  of  what  property  the  corporation  was 
possessed  not   devoted  to  special  purposes,  with  the  view  that 
compensation   might   be  made  to  the  charity  by  an  immediate 

sale;  but  the  case  upon  that  point  was  subsequently  appealed 
against  and  reversed,  as  contrary  to  principle  (d),  and  the 
plaintiff  must  now  confine  himself  to  a  sequestration  against  the 
corporation  in  the  ordinary  course. 

(a)    Attorney-General    v.    Burgesses  (c)  2  M.  &  K.  35. 

of  East  Eetford,  2  M.  &  K.  38,  per  {d)  Attorney-General  v.  Burgesses  of 

Sir  J.  Leach.  East  Retford,   3   M.  &  Cr.  484 ;  and 

(6)  Ex  parte  Fowlser,  1  J.  &  W.  70  ;  see  Attorney- General  v.  Neviark-upon- 

and  see  cases  cited  lb.  73,  note  (a).  Trent,  I  Hare,  395. 
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CHAPTEE  XXXII 

MAXIMS  OF  EQUITY  FOR  SUSTAINING  THE  TRUE  CHARACTER  OF 
THE  TRUST  ESTATE  AGAINST  THE  LACHES  OR  TORT  OF  THE 
TRUSTEE. 

Besides  the  several  rights  and  remedies  which  have  just  been 
the  subject  of  discussion,  the  Court,  with  the  view  of  keeping 
the  trust  estate  in  its  regular  channel,  and  sustaining  its  proper 
character,  whether  of  realty  or  personalty,  against  the  laches  or 
other  misbehaviour  of  the  trustee,  has  found  it  necessary  to 
establish  two  maxims  which  we  now  proceed  to  examine  :  viz.. 
First,  What  ought  to  be  done  should  be  considered  as  done  (a) ; 
and,  Secondly,  The  act  of  the  trustee  shall  not  alter  the  nature 
of  the  cestid  que  trust's  estate  (&). 


SECTION  I 

WHAT  OUGHT  TO  BE  DONE  SHALL  BE  CONSIDERED  AS  DONE 

General  1_  "The  forbearance  of  the  trustees,"  said  Sir  J.  Jekyll,  "in 

principle.  .  .  <j     ^ 

not  doing  what  it  was  their  office  to  have  done,  shall  in  no  sort 
prejudice  the  cestuis  que  trust,  since  at  that  rate  it  would  be  in 
the  power  of  trustees,  either  by  doing  or  delaying  to  do  their 

(a)   Walker  v.  Denne,  2  Ves.  jun.  Sir  J.  Leach  ;  Earl  of  Buckingham  v. 

183,  per  Lord  Loughborough  ;  Foone  Drury,  2   Eden,  65,  per  Lord  Hard- 

V.  Blount,  Cowp.  467,  per  Lord  Mans-  wicke  ;  Guidot  v.  Guidot,  3  Atk.  256, 

field ;    Holland    v.    Hughes,    16   Ves.  per    Lord     Hardwicke ;     Orabtree    v. 

114,  per  Sir   W.    Grant;    Gaskell   v.  Bramble,lh.Q81,per eundem ;  Trafford 

Harman,  11  Ves.  507,  per  Lord  Eldon ;  v.  Boehm,  lb.  446,  per  eundem;  Astley 

Stead  V.   Newdigate,  2   Mer.   530,  per  v.  Sari  of  Essex,  6  L.  R.  Ch.  App. 

Sir  W.  Grant ;  Pulteney  v.  Darlington,  898. 

1   B.  0.  C.  237,  per  Lord  Thurlow  ;  (6)  Philips  v.  Brydges,  3  Ves.  127, 

Burgess  v.   Wheats,  1  Eden,  186,  per  per  Lord  Alvanley  ;  Earlom  v.  Saun- 

Sir  T.  Clatke  ;  Lechmere  v.   Earl  of  ders,  Amb.  242,  per  Lord  Hardwicke  ; 

Carlisle,  S  P.  \Y.  21b,  per  Sir  J.J  ekyW;  Selby  v.  Alston,  3   Ves.  341,  per  Sit 

Fitzgerald  v.  Jervoise,  5  Mad.  29,  per  E.  P.  Arden, 
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duty,  to  affect  the  right  of  other  persons ;  which  can  never  be 
maintained.  Wherefore  the  rule  in  such  cases  is,  that  '  What 
ought  to  have  been  done  shall  he  taken  as  done,'  and  a  rule  so 
powerful  it  is  as  to  alter  the  very  nature  of  things,  to  make 
money  land,  and,  on  the  contrary,  to  turn  land  into  money  "  (a). 
And  Lord  Macclesfield,  in  the  case  of  a  bequest  to  a  trustee  for 
purchasing  lands,  observed :  "  If  the  purchase  had  been  made  it 
must  have  gone  to  the  heir,  but  if  the  trustee,  by  delaying  the 
purchase,  might  alter  the  right,  and  give  it  to  the  executors, 
this  would  be  to  make  it  the  will  of  the  trustee,  and  not  the 
will  of  the  testator,  which  would  lie  very  unreasonable  and 
inconvenient "  (&). 

2.  Upon  these  grounds  it  is  in  equity  a  universal  rule,  that  Money  to  belaid 
money  directed  to  be  laid  out  in  the  purchase  of  land,  or  land  regarded  as  land. 
directed  to  be  sold  and  turned  into  money,  shall  be  considered  as 

that  species  of  property  into  which  it  is  directed  to  be  converted; 
and  this,  in  whatever  manner  the  direction  is  given,  whether 
by  will,  by  way  of  contract,  by  marriage  articles,  by  settlement, 
or  otherwise,  and  whether  the  money  has  been  actually  deposited 
in  the  hands  of  trustees  for  the  purpose,  or  is  only  covenanted 
to  be  paid,  and  whether  the  land  has  been  actually  conveyed, 
or  is  only  agreed  to  be  conveyed  (c). 

3.  Thus,  if  money  be  stipulated  to  be  laid  out  in  land  to  be  Subject  to 
settled  on  a  feme  covert  in  fee  or  in  tail,  the  husband  of  the  feme 

is  entitled  to  his  curtesy,  though  no  purchase  be  actually  made 
in  the  lifetime  of  the  wife  ;  and  he  will  be  decreed  the  interest 
of  the  money  until  a  purchase  can  be  found.;  and  when  the 
investment  has  been  made,  he  will  have  a  life  estate  in  the 
lands  (d). 

4.  Whether  under  similar  circumstances  a  widow  could,  before  Whether  subject 
the  Dower  Act,  1833,  have  established  her  title  to  i?ow«r,  was  much 
questioned.     It  was   admitted   she  was  not  dowable  of  a  mere 

trust  estate  (e);  but,  where  money  was  to  be  converted  into 
land,  and  the  interest  was  only  prevented  from  being  legal 
through  the  forbearance  of  the  trustee,  it  was  contended  that 
the  rights  of  parties  ought  not  to  be  varied  by  the  neglect  of 

(a)  Lechmere  v.  Earl  of  Carlisle,  3  (d)  Sweetapple  v.   Bindon,  2  Vern. 

P.  W.  215.    "  536 ;    Cunningham  v.  Moody,  1  Ves. 

(6)  Scitdamore  V.  ScMd!amor«,  Pr.  Ch.  174;    Dodson  v.   Hay,   3    B.    C.    C. 

543.  405. 

(c)  Fletcher  v.  Ashburner,  1  B.  C.  C.  (e)  Altered  by  the  Act  (3  &  4  W. 

499  ;   and  see   Wheldale  v,  Partridge,  4.  c,  105). 
5  Ves.  396, 
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Lord  Hard- 
wicke's  opinion. 


Dower  Act. 


[Letters  of  ad- 
ministration.] 


Money  to  be  laid 
out  in  land  is 
not  subject  to 
escheat. 


the  person  who  was  merely  the  instrument  for  carrying  out  the 
settlor's  wishes. 

The  opinion  of  Lord  Hardwicke  was  on  more  than  one  occa- 
sion expressed  adversely  to  the  wife's  claim  (a) ;  but  there  are 
several  authorities  in  favour  of  the  right  to  dower  (b). 

By  the  Dower  Act  (except  where  the  marriage  was  celebrated 
on  or  before  the  1st  day  of  January,  1834),  the  Legislature  has 
given  dower  out  of  every  species  of  trust  estate  in  possession, 
subject  to  be  defeated,  however,  by  any  declaration  of  intention 
on  the  part  of  the  husband  (c). 

[5.  Money  which  has  arisen  from  settled  land  sold  under  the 
Settled  Estates  Acts,  and  liable  to  be  reinvested  in  land  under 
those  Acts,  is  not  a  proper  subject  for  letters  of  administration,  so 
as  to  give  jurisdiction  to  the  Court  to  grant  such  letters  (d).] 

6.  If  money  be  articled,  or  directed,  to  be  laid  out  in  land  to 
be  settled  on  a  person  in  fee,  and  the  cestui  qv£  trust  dies  without 
heirs,  there  can,  as  a  general  rule,  be  no  claim  for  an  escheat  by 
any  one,  since  until  the  land  is  actually  purchased  it  is  uncertain 
who  will  fill  the  character  of  lord  («).  Cases  might  no  doubt 
occur  free  from  this  element  of  uncertainty,  as  where  the  trust  is 
to  lay  out  money  in  the  purchase  of  lands  in  the  parish  of  A.,  all 
the  lands  in  which  are  held  under  the  same  lord ;  but  even  in 
such  a  case  the  lord  would  fail  to  establish  his  claim,  for  a  lord  by 
escheat  comes  under  no  head  of  equity — is  entirely  a  stranger  to 
the  trust,  claiming  by  title  paramount  of  his  own  (/).  The  pre- 
tence for  his  claim  would  be,  that  the  operation  of  the  rule  so 
absolutely  converts  the  equitable  into  a  legal  estate,  that  all  the 
incidents  that  would  have  belonged  to  the  legal,  must  be  con- 
sidered in  equity  as  attaching  to  the  equitable  estate ;  but  the 
rule  was  meant  not  to  benefit  third  persons,  but  to  protect  the 
interests  of  parties  to  the  trust. 


(a)  See  Gunningham  v.  Moody,  1 
Ves.  176  ;  GraUree  v.  Bramble,  3  Atk. 
687. 

(6)  Fletcher  v.  Robinson,  cited  Dudley 
V.  Dudley,  Pr.  Ch.  250 ;  8.  G.,  stated 
from  R.  L.  in  Banks  v.  Sutton,  2  P.  W. 
709  ;  Otway  v.  Hudson,  2  Vern.  583  ; 
Banks  v.  Sutton,  2  P.  "W.  700;  Be 
Lord  Lismore,  1  Hog.  177  ;  and  see 
the  arguments  of  Sir  J.  Jekyl]  in 
Banks  v.  Sutton,  2  P.  W.  pp.  704,  706. 

(c)  See  ante,  p.  949. 

[(d)  Be  Goods  of  Lloyd,  9  P.  D.  65  ; 
but  see  now  the  Land  Transfer  Act, 
1897  (60  &  61  Vict.  c.  65),  s.  2,  sub-s. 


4,  and  ante,  p.  248.  Under  the  Act, 
where  the  real  estate  of  an  intestate 
greatly  exceeded  the  personalty  in 
value,  the  Court  granted  administra- 
tion to  the  guardian  ad  litem,  of  the 
infant  heir  ;  In  the  Goods  of  Ardern, 
(1898)  P.  174.] 

(e)  This  point  escaped  notice  in 
Walker  v.  Denne,  2  Ves.  jun.  170,  and 
it  seems  to  have  been  assumed  that 
the  Grovm  would  he  the  lord. 

(/)  Walker  v.  Denne,  2  Ves.  jun. 
185,  per  Lord  Loughborough  ;  Hench- 
man V.  Attorney-General,  3  M.  &  K, 
494,  per  Lord  Brougham, 
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7.  As  money  to  be  laid  out  in  land  is  regarded  as  land,  it  could  How  affected  by 
not,  even  before  the  Wills  Act,  have  been  devised  by  an  infant,  fj.^gfs^lii"^ 
though  of  sufficient  age  to  beqaeath  personal  estate  (a) ;  and,  for 
the  same  reason,  it  will  pass  by  the  cestui  que  trust's  will  under 
the  general  description  of  all  the  testator's  lands  (b),  or  of  all  his 

lands  in  the  county  of  ■  or  elsewhere  (c),  though  in  the  latter 

case  it  was  very  plausibly  contended  that  the  testator  could  not 
have  referred  to  money,  but  must  have  alluded  to  something  that 
possessed  a  local  character.  [Money  arising  from  the  sale  of  lands 
in  a  particular  county,  and  liable  to  be  laid  out  in  the  purchase 
of  land  generally  will  pass  under  a  general  residuary  devise, 
and  not  under  a  specific  devise  of  lands  in  the  particular 
county  (d) ;  but  where  the  money  is  subject  to  a  general  power 
of  appointment  by  will,  and  there  is  no  intermediate  interest  in 
any  person  who  after  the  death  of  the  donee  of  the  power  would 
have  a  right  to  call  for  its  investment  in  land,  and  the  donee  has 
shown  an  intention  in  his  lifetime  to  make  the  money  personal 
estate  so  far  as  he  can,  it  will  pass  under  a  general  bequest 
by  the  donee  of  all  his  personal  estate  (e).] 

8.  So  money  to  be  converted  into  land  was  bound  by  a,judg-  Is  subject  to 
ment  (/),  and  was  never  accounted  personal  assets,  and  therefore  J^'^S™^'!''^- 
was  not,  until  the  Act  of  William  IV.  (g),  liable  to  the  payment 

of  simple  contract  debts  (h). 

9.  So  a  gift  by  a  parent  (a  freeman  of  the  city  of  London)  to  a  Orphanage  share, 
child,  of  money  to  he  laid  out  in  land,  was  considered  a  purchase 

by  the  father  and  a  donation  of  the  estate,  and  consequently 
under  the  law  existing  before  the  Act  19  &  20  Vict.  c.  94-,  the 
child  was  not  bound,  before  receiving  his  orphanage  share,  to 
bring  the  purchase  into  hotchpot  (i). 

{a)  Garr  v.  Ellison,  2  B.  C.  C.  56  ;  Be  Greaves'  Settlement  Trusts,  23  Oh.  D. 

Earlom  v.  Saunders,  Amb.  241.     By  313 ;     Be    Rarnian,    (1894)     3     Ch. 

the  Wills  Act,  7  W.  4.  &  1  Vict.  c.  26,  607.] 

an  infant  cannot  make  a  will  even  of  (f)Frederic7cy.Aynscombe,\At'k.392. 

personal  estate.  (g)  Administration  of  Estates  Act, 

(6)  Ouidot  v.   Guidot,  3  Atk.  256,  1833  (3  &  4  W.  4.  c.  104). 

per  Lord    Hardwicke  ;    Bashleigh  v.  (h)  Whitwick  v.  Jermin,  cited  Baden 

Master,  1  Ves.  jun.  201  ;  S.  G.,  3  B.  v.  £ari  o/Pcmfero/ce,  2  Vern.  58  ;  Laio- 

0.  0.  99  ;  Green  v.  Stephens,  17  Ves.  rence  v.  Beverly,  cited  lb.  55  ;  S.  G., 

77  ;    Biddulph  v.  Biddulph,   12   Ves.  2  Keb.  841  ;  Fulham  v.  Jones,  cited 

161  ;  [Ghandler  v.  Pococlc,  15  Ch.  D.  Pulteney  v.  Darlington,  7  B.  P.  0.  550  ; 

491  ;  Be  Greaves'  Settlement  Trusts,  23  Foone  v.  Blount,  Cowp.  467,  per  Lord 

Ch.   D.   313  ;  Be  Diiike  of  Cleveland,  Mansfield.     Money  to  be  laid  out  on 

(1893)  3  Ch.  (C.A.)  244].  a  purchase  of  land  is  not  land  for  the 

(c)  Lingen  v.  Sowray,  1  P.  W.  172  ;  purposes  of  the  Stamp  Acts,  but  pays 

Guidot  V.  Guidot,  3  Atk.  254.  legacy  duty  ;  Be  De  Lancey,  4  L.  R. 

[(d)  Be  Duke  of  Cleveland,  ubi  sup.]  Ex.  345  ;  5  L.  R  Ex.  102. 

[(e)  Chandler  v.  Pocock,  15  Ch.  D.  (i)  Hume  v.  Edwards,  3  Atk.  450  ; 

491  ;  16  Oh.  D.  (C.A.)  648  ;  and  see  Annand  v.  Honeywood,  1  Vern.  345. 

4  H 
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In  what  cases 
money  to  be  laid 
out  on  land  goes 
to  the  heir. 


Case  of  the  heir 
claiming  against 
a  stranger. 


Case  of  the  heir 
claiming  against 
the  executor  of 
his  own  ancestor. 


The  heir  has  a 
right,  if  any 
person  has  an 
equitableinteresti 


10.  With  respect  to  the  heir  of  the  person  upon  whom  the  lands, 
when  purchased,  are  directed  or  agreed  to  be  settled,  it  is  necessary, 
for  ascertaining  his  rights,  to  distinguish  between  the  cases  where 
the  real  representative  claims  as  against  a  stranger,  and  where  he 
claims  as  against  the  executor  of  Ms  own  ancestor. 

It  appears  to  be  perfectly  established  that  the  heir  is  entitled 
to  the  money  as  land,  if  he  seek  to  enforce  his  equity  against  a 
stranger.  Thus,  1.  If  a  sum  of  money  be  hequeathed  to  be  laid 
out  in  a  purchase  of  lands  to  be  settled  to  the  use  of  A.  and  his 
heirs,  and  A.  dies  intestate  before  a  purchase  has  been  obtained,  the 
money  is  the  property,  not  of  the  executor,  but  of  the  heir  of 
A.  (a).  2.  If  on  the  marriage  of  A.  money  be  actually  deposited 
in  the  hands  of  trustees,  either  by  A.  himself  or  by  a  stranger, 
to  be  laid  out  in  a  purchase  of  lands  to  be  settled  to  the  use  of 
A.  for  life,  remainder  to  his  wife  for  life,  remainder  to  the  issue 
in  tail,  remainder  to  A.  in  fee,  and  A.  dies  intestate  and  without 
issue,  his  heir>  and  not  his  executor  is  entitled  (6).  3.  If  on  the 
marriage  of  A.  there  be  a  covenant  on  the  part  of  B.  to  lay  out 
money  in  a  purchase  of  lands  to  the  above  uses,  and  A.  dies 
intestate  and  without  issue,  his  heir  takes  the  benefit  of  the 
covenant  (c). 

11.  But  if  the  heir  have  to  enforce  his  claim,  not  against  a 
stranger,  but  against  the  personal  representative  of  his  own 
ancestor,  as  if  A.  on  his  marriage  covenant  to  lay  out  money  in 
a  purchase  of  lands  to  be  settled  to  the  use  of  himself  for  life 
remainder  to  his  wife  for  life,  remainder  to  the  issue  in  tail, 
remainder  to  his  own  right  heirs,  in  this  instance  the  question 
whether  the  heir  can  call  upon  the  executor  for  the  money  must 
depend  upon  this  further  distinction : — 

a.  If  at  the  death  of  A.  there  be  an  equitable  interest  in  the 
fund  outstanding  in  another,  as  a  life  estate  in  the  wife,  [or  a 
right  in  a  jointress  to  have  a  rent-charge  (d)^  or  an  estate  tail  in 


(a)  Scudamore  v.  Scudamore,  Pr.  Gh. 
543.  Abbot  V.  Lee,  2  Vern.  284,  at 
first  sight  appears  contra,  but  it  seems 
from  the  Registrar's  book  that  the 
direction  for  conversion  was  not  im- 
perative, but  to  be  at  the  discretion  of 
the  testator's  executors.  Had  the 
money  been  absolutely  converted  into 
land,  the  ultimate  remainder  would, 
by  failure  of  issue  of  the  surviving 
daughter,  have  resulted  as  personal 
estate  of  the  testator  (see  p.  174, 
ante) ;  but  being  money  absolutely  be- 


queathed, subject  to  a  discretion  to  lay 
out  on  land  which  was  not  exercised, 
it  belonged  to  the  administrator  of  the 
legatee,  as  was  decreed.  The  case  is 
stated  from  Reg.  Lib.  in  Appendix 
No.  II.  to  3rd  edition  of  this  Treatise. 

(b)  Disher  v.  Dishes;  1  P.  W.  204 ; 
Ghaplin  v.  Horner,  lb.  483  ;  Edwards 
v.  Gountess  of  Warwick,  2  P.  W.  171 ; 
and  see  Lechmere  v.  Lechmere,  Cas.  t. 
Talb.  90. 

(c)  Knights  v.  Atkyns,  2  Vern.  20. 
1(d)  Walrond  v.  Bosslyn,  11  Ch.  D. 
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the  issue,  then  the  real  quality  of  the  money  is  sustained  and 
continued  by  that  right,  and  the  heir  of  A.  is  entitled  to  call 
upon  A.'s  executor  to  pay  the  money  (a) ;  and  if  there  be  such 
an  outstanding  claim  at  the  death  of  the  ancestor,  the  circum- 
stance that  the  heir  institutes  his  suit  during  the  subsistence  of 
that  claim,  or  after  its  determination,  seems  to  be  immaterial  (b). 

In  Walker  v.  JDenne  (c),  Lord  Loughborough  expressed  some  Walker  v.  Denne. 
doubt  upon  this  doctrine.  "Between  the  heir  and  personal 
representative,"  he  said,  "  their  rights  are  pure  legal  rights : 
chance  decides  what  shall  be  real,  what  personal ;  neither  has  a 
scintilla  of  equity  to  make  the  property  that  which  it  is  not  in 
fact."  To  this  reasoning  of  Lord  Loughborough  it  may  be  replied 
that,  when  it  is  said  there  is  no  equity  between  the  real  and 
personal  representatives,  the  meaning  is  no  more  than  this — that 
what  is  real  estate  at  the  death  of  the  ancestor  will  go  to  the  heir, 
and  what  is  personal  estate  at  the  death  of  the  testator  will  go  to 
the  executor ;  but,  for  the  purpose  of  determining  what  is  real 
and  what  is  personal  estate,  the  Court  is  guided,  not  by  the  legal 
nature  of  the  property  at  the  death  of  the  owner,  but,  as  appears 
in  numerous  instances,  by  the  stamp  and  character  impressed  upon 
it  in  consideration  of  a  Court  of  Equity.  Thus  if  a  mortgagee  in 
fee  died,  the  mortgage  being  regarded  as  a  mere  security  for  part 
of  the  mortgagee's  personal  estate,  the  executor  might  call  upon 
the  heir  for  a  conveyance  of  the  land  (d).  So,  if  the  mortgagor  died, 
the  heir  of  the  mortgagor  might,  until  the  Eeal  Estate  Charges  Act, 
1877  («),  have  called  on  the  executor  to  discharge  the  incum- 
brance out  of  the  personal  assets.     So,  if  a  person  contracted  for  [Contract  for  sale 

the  sale  of  an  estate  ( /),  and  died  before  the  completion  of  the  ^^^"^ ''°°" 

version  1 
sale,  the  legal  fee  descended  upon  the  heir  (g),  but  the  purchase- 

640.     SewMe,  it  -would  be  otherwise  if  Vict.  c.  65),  s.  1,  sub-s.  1  (see  ante,  pp. 

the  only  right  were  that  of  portionists  247, 248),  where  the  death  has  occurred 

to  have  their  portions  raised  ;  S.  G.]  since   the   31st  December,  1881,  the 

(a)  Kettleby  v.  Atwood,  1  Vern.  298  ;  land  devolves  upon  the  executor.] 
re-heard,  lb.  471 ;  Lancy^.Fairechild,  [(e)  40  &  41  Vict.  c.  34.] 

2  Vern.  101  ;  Chaplin  v.  Horner,  1  P.  [(/)  Butthis  is  to  be  understood  only 
W.  483 ;  Lechmere  v.  Earl  of  Garlisle,  of  a  binding  contract ;  and  where  the 

3  P.  W.  211 ;  affirmed  Cas.  t.  Talbot,  title  is  bad,  and  is  not  accepted  by  the 
69  ;  Oldham  v.  Hughes,  2  Atk.  452.  purchaser,andthecoutractisrescinded, 

(b)  See  Chaplin  v.  Horner,  1  P.  W.  there  is  no  conversion ;  Be  Thomas, 
483 ;  Lechmere  v.  Lechmere,  Cas.  t.  34  Ch.  D.  166 ;  and  see  Plews  v. 
Talb.  80.  Samuel,  (1904)  1  Ch.  464,  468 ;  Lysaght 

(c)  2  Ves.  jun.  175,  176,  183  ;  and  v.  Edwards,  2  Ch.  D.  499,  506,  507, 
see  Oxenden  v.  Lord  Compton,  lb.  70  ;  515,  and  ante,  p.  260.] 

Lord  Compton  v.  Oxenden,  lb.  265.  [(g)  Now,  by  the  Land  Transfer  Act, 

[(d)  Now  by  the  Conveyancing  Act,  1897,  s.  1,  sub-s,  1  (see  ante,  p.  248), 

1881  (44  &  45  Vict.  o.  41),  s.  30,  and  where  the  death  has  occurred  since 

the  Land  Transfer  Act,  1897  (60  &  61  the  31st  December,  1897,  the  legal  fee 
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money  passes  to  the  executor ;  and,  on  the  other  hand,  if  a  person 
contract  for  the  purchase  of  an  estate,  and  die,  the  executor  must, 
[until  the  Act  of  1877,  have  paid]  the  money,  but  the  heir  was 
entitled  to  the  purchase  (a).  Thus,  in  the  words  of  Lord  Talbot, 
"Where  the  dispute  is  between  the  two  representatives  of  the 
deceased,  the  one  of  his  real,  the  other  of  his  personal  estate,  the 
heir's  being  but  a  volunteer  in  regard  to  his  ancestor  will  not 
exclude  him  from  the  aid  of  the  Court,  for  though  the  question 
is  between  two  volunteers,  the  Court  will  determine  which  way 
the  right  is,  and  will  decree  accordingly  "  (6).  "  I  am  disposed," 
said  Lord  Eldon,  "  to  say,  notwithstanding  the  opinion  of  Lord 
Eosslyn  in  Walker  v.  Denne,  and  some  other  modern  authorities, 
that  if  the  instrument  be  taken  to  impress  a  fund  with  real 
qualities  immediately  upon  the  execution,  in  the  question 
between  the  heir  and  executor,  the  money  being  once  clearly 
and  plainly  impressed  with  real  uses  as  land,  and  one  of  those 
uses  being  for  the  benefit  of  the  heir,  it  will  remain  for  his 
benefit,  and  it  is  not  correct  to  say  the  Court  does  not  interpose 
between  volunteers,  if  they  give  to  the  executor  that  money 
which  the  instrument  has  given  to  the  heir"  (c).  And  Sir  W. 
Grant  to  the  same  effect  observed :  "  There  is  no  weight  in  the 
circumstance  that  the  property  is  found  in  the  shape  of  money 
or  land,  for  the  character  is  to  he  found  in  the  deed.  The  opinion 
of  Lord  Eosslyn  that  property  was  to  be  taken  as  it  happened 
to  be  at  the  death  of  the  party  from  whom  the  representatives 
claimed,  was  much  doubted  by  Lord  Eldon,  who  held,  in  which 
I  perfectly  cojicur,  that  it  must  be  considered  as  being  in  the 
state  in  which  it  ought  to  he.  Lord  Eosslyn's  rule  was  new,  and 
not  according  to  prior  cases  "  {d). 
Heir  has  no  right  ^.  But  if  A.  die,  leaving  neither  wife  nor  issue,  so  that,  to  use 
i3 " at  home™ ^'^  the  technical  expression,  the  money  is  "at  home,"  that  is  A.  at 
the  time  of  his  death  is  the  absolute  and  exclusive  owner,  and 
there  is  no  outstanding  right  in  another  person,  in  this  case  the 
real  quality  of  the  money  has  become  merged  and  extinguished, 

will  vest  in  the  executor,  and  by  the  (or,  if  leasehold,  of  the  legatee  or  next 
Conveyancing  Act,  1881,  s.  4,  where  of  kin)  will  be  subject  to  the  repay- 
the  death  has  occurred  since  the  31st  ment  to  the  executor  of  the  purchase- 
December,  1881,  if  the  contract  is  money  paid  by  him  ;  Be  Gockcroft,  24 
enforceable  against  the  heir  or  devisee  Oh.  D.  94  ;  Be  Kershaw,  37  Ch.  D.  674 ; 
of  the  vendor,  his  personal  repre-  Be  Fraser,  (1904)  1  Ch.  (C.A.)  727.] 
sentatives  can  convey  the  land  for  (6)  Lechmere  v.  Lechmere,  Cas.  t. 
the  purpose   of  giving  effect  to  the  Talb.  90. 

contract]  (c)  JJlieldale  v.  Partridge,  8  Ves.  236. 

[(a)    But   since   the   Act   of   1877,  (d)  Thornton  v.  Hawley,  10  Yes.  138; 

the  estate  in  the  hands  of  the  heir  Kirkman  v.  Miles,  13  Ves.  339. 
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and  on  the  death  of  A.  the  heir  has  no  equity  to  call  upon  the 
executor.  To  keep  on  foot  the  notional  conversion  of  money 
into  land,  it  is  evident  there  must  be  a  right  in  some  one  to 
insist  upon  the  actual  conversion ;  but  if  A.  be  in  possession  of 
20,000Z.  upon  trust  to  lay  out  in  a  purchase  of  lands  to  be  settled 
to  the  use  of  himself  and  his  heirs,  the  right  and  the  thing  both 
centering  in  the  same  person,  there  is  nobody  to  sue,  and  it 
follows  that  the  action  is  extinguished  (a). 

The  decision  in  the  much  litigated  case  of  Chichester  v.  Bicker-  Chichester  v. 
staff  {b),  amounted  probably  to  no  more  than  this  (c). 

12.  Of  course  the  money  will  be  "at  home"  where  the  person -*^<=tual  receipt  of 

-  ...  If!  •  .,.  ,      the  money  makes 

absolutely  entitled  to  the  tuna  receives  it  from  the  trustee  the  it  "at  home." 
depositary  of  it,  and  that,  whether  the  payment  was  made  with 
the  sanction  of  the  Court,  or  by  the  voluntary  act  of  the  trustee 
himself  (d). 

13.  Lord  Macclesfield  advanced  the  position,  that  if  a  person  Voluntary 
voluntarily    atid    without    consideration    covenanted    to    lay   out  out  money "on^^ 
money  in  a  purchase  of  land  to  be  settled  on  himself  and  his  heirs,  ^^°'^- 

the  Court  would  compel  the  execution  of  such  a  contract,  though 
merely  voluntary;  for  in  all  cases  where  it  was  a  measuring 
cast  between  an  executor  and  an  heir,  the  latter  should  in  equity 
have  the  preference  («).  But  the  proposition  that  the  heir  is 
more  favoured  than  the  executor,  though  often  repeated  (/),  and 
arising  perhaps  from  the  leaning  of  the  Court  towards  the  heir 
in  respect  of  lands  of  which  the  ancestor  was  seised,  does  not 
appear  to  be  founded  on  any  intelligible  principle,  and  the 
opinion  expressed  by  Lord  Macclesfield  may  be  questioned. 

14.  In   the   preceding    observations    it    is    assumed   that  the  Conversion  must 

Ti-  i.    c  •■T.iUj-  i!i.t.     be  absolute  or 

direction  or  agreement   for   conversion   is  by  the  terms  of  the  imperative,  not 
instrument  made    absolute   and   impei'ative ;    for  where   a   mere  °pti°"a'- 
option  is  given,  the  original  character  of  the  property  continues 
until   the    discretion    has    been    exercised,   and   the   conversion 
actually  effected ;   as,  if   the   direction   or   agreement   be   to  lay 

(a)  See  Pulteney  v.   Darlington,   1  ed.  of  this  work,  p.  803.] 

B.  C.  C.  237.  {d)   See    Pulteney  v.   Darlington,   1 

(6)  2  Vern.  295  ;  S.  C,  cited  Pulte-  B.  C.  C.  236  ;  Bowes  v.  Earl  of  Shaftes- 

ney  v.  Darlington,  7  B.  P.  C.  554.  hury,   5    B.    P.    C.    144  ;    GhapKn   v. 

[(c)  The  author's  reasons  for  taking  Horner,  1  P.  W.  483,  as  to  the  1350^. 

this  viewwill  be  found  stated  at  length  (e)  Edwards  v.  Countess  of  Warwick, 

in  the  eighth  edition  of  this  work,  at  2  P.  W.    176;   and   see  Lechmere  v. 

pp.  944-946.     To  the  principle  under  Lechmere,  Gas.  t.  Talb.  90,  91. 

consideration  must  be  referred  the  case  (/)  See  Grabtree  \.  Bramble,  3  Afk. 

of  Pulteney  v.  Darlington,  1  B.  C.  C.  689  ;  Scudamore  v.  Scudamore,  Pr.  Ch. 

223  ;  affirmed  in  D.  P.  ;  see  Wheldale  544  ;   Haytor  v.   Rod,   1   P.  W.  364  ; 

V.  Partridge,  8  Ves.  235  ;  and  see  3rd  Wilson  v.  Beddard,  12  Sim.  32. 
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[But  the  con- 
version may  be 
imperative, 
although  the 
trustees  have 
an  option  as  to 
the  time  of  sale.  ] 

Of  conversion, 
apparently 
optional,  but 
where  the  uses 
declared  are 
exclusively 
applicable  to 
real  estate. 


Conversion  at 
"the  request" 
or  ' '  with  the 
consent"  of  a 
party. 


out  money  in  "lands  or  securities"  (a),  in  "freehold  or  lease- 
holds" (&),  or  if  by  any  other  mode  of  expression  an  intention 
be  manifested  of  not  converting  the  property  at  all  events  (c). 
[But  a  direction  to  trustees  to  sell  "so  soon  as  they  shall  see 
necessary  for  the  benefit  of  "  the  cestuis  que  trust  (d),  or  "  when- 
ever it  shall  appear  to  their  satisfaction  that  such  sale  will  be 
for  the  benefit  of "  the  cestuis  que  trust  (e),  amounts  to  an 
imperative  direction  to  convert.] 

15.  Where  the  uses  declared  are  exclusively  applicable  to  real 
estate,  the  direction  or  agreement  will  be  construed  to  be  im- 
perative, though  the  direction  or  agreement  be  to  lay  out  the 
money  in  "freeholds,  leaseholds,  or  copyholds"  (/),  or  the  instru- 
ment contains  an  authority  to  invest  the  money  upon  securities 
until  a  purchase  can  be  found  (g),  or  the  fund  being  already  out 
upon  security,  a  power  is  inserted  to  call  it  in,  and  lay  it  out 
upon  other  securities  (h),  or  even  though  the  direction  or  agree- 
ment be  to  lay  out  the  money  on  lands  or  securities,  the  intention 
in  the  last  case  apparently  being,  that  the  money  shall  be 
invested  upon  security  until  a  suitable  purchase  can  be  found, 
and  that  the  interest  and  dividends  in  the  meantime  shall  be 
paid  to  the  person  who  would  be  entitled  to  the  rents  (i). 

16.  And,  where  the  uses  are  thus  exclusively  applicable  to 
real  estate,  the  direction  or  agreement  will  be  regarded  as  im- 
perative though  the  settlement  require  the  purchase  to  be  made 
at  the  request  of  a  person  (/),  for  the  insertion  of  such  a  clause 
has  been  taken  to  mean,  not  that  a  conversion  may  not  be 
effected   before    but    that    it    shall    certainly   be    effected    after 


(a)  Curling  v.  May,  cited  Guidot  v. 
Ouidot,  3  Atk.  255  ;  Amler  v.  Amler, 
3  Ves.  583  ;  [Evans  v.  Ball,  30  W.  E. 
899 ;  47  L.  T.  N.S.  165  ;]  and  see 
Van  V.  Barnett,  19  Ves.  102. 

(6)  Walker  v.  Denne,  2  Ves.  jun. 
170  ;  Bavies  v.  Goodhew,  6  Sim.  585. 

(c)  IVheldale  v.  Partridge,  5  Ves. 
388  ;  S.  a,  8  Ves.  227  ;  and  see  Ahhot 
V.  Lee,  2  Vern.  284 ;  Davies  v.  Good- 
hew,  6  Sim.  585  ;  Polley  v.  Sey- 
mour, 2  y.  &  C.  708  ;  Glissold  v. 
Cooh,  27  L.  T.  N.S.  143  ;  20  W.  R. 
796  ;  [Re  Hotchkys,  32  Ch.  D.  (C.A.) 
408]. 

[(d)  Doughty  v.  Bull,  2  P.  Wms. 
320.] 

[(e)  Be  Raw,  26  Gh.  D.  601 ;  Robin- 
son V.  Robinson,  19  Beav.  494.] 

(/)  Hereford  v.  Bavenhill,  5  Beav. 


51  ;  Re  Whitty's  Trust,  9  Ir.  R.  Eq.  41  ; 
[Re  Bird,  (1892)  1  Ch.  279]. 

(g)  Edwards  v.  Gountess  of  Warwick, 
2  P.  W.  171  ;  Earlom  v.  Saundeis, 
Amb.  241  ;  and  see  Davies  v.  Goodhew, 
6  Sim.  585. 

(h)  Thornton  v.  Hawley,  10  Ves. 
129  ;  and  see  Triquet  v.  Thornton,  13 
Ves.  345. 

(i)  Earlom  v.  Saunders,  Amb.  241 ; 
Gowley  V.  Hartstonge,  1  Dow,  361  ; 
Johnson  v.  Arnold,  1  Ves.  169  ;  Cook- 
son  V.  Beay,  5  Beav.  22  ;  12  01.  &  Fin. 
121  ;  but  see  Atwell  v.  Atwell,  13  L. 
R.  Eq.  23  ;  [and  see  Evans  v.  Ball, 
30  W.  R.  899  ;  47  L.  T.  N.S.  165]. 

(j )  Thornton  v.  Hawley,  10  Ves.  129 ; 
Johnson  v.  Arnold,  1  Ves.  169 ; 
[Attorney-General  v.  Dodd,  (1894)  2  Q. 
B.  150].  "   ^' 
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request  (a).  And  the  construction  is  the  same,  though  the 
purchase  be  directed  to  be  made  with  a  person's  consent  and 
apjprohation  (b) ;  for  upon  a  convenient  purchase  being  proposed, 
the  Court,  said  Sir  J.  Jekyll,  will  take  upon  itself  to  judge 
thereof,  and,  without  some  reasonable  objection  made,  will  order 
the  money  to  be  laid  out  in  it,  so  that  such  a  proviso  seems  to 
be  immaterial,  and  as  if  omitted  (c).  But  of  course  the  instru^ 
ment  may  be  so  strongly  expressed  as  to  show  the  intention  of 
the  parties  that  the  request  or  consent  of  a  particular  person 
should  be  a  substantial  ingredient,  and  that  no  conversion  should 
take  place  unless  it  is  given  (d). 

[In  all  these  cases  the  real  question  is  whether  it  appears  from 
the  whole  tenor  of  the  instrument  that  the  intention  was  that 
the  personalty  should  be  converted  into  realty,  and  where  such 
an  intention  appears  a  trust  for  conversion  may  be  implied  («). 
But  a  mere  giit  of  personalty  with  limitations  appropriate  to 
real  estate,  a  great  part  of  which  limitations  must  necessarily 
fail  as  soon  as  the  personalty  vests  in  any  one  who,  if  it  had 
been  real  estate,  would  have  taken  an  estate  tail,  does  net  raise 
an  implied  trust  for  conversion  into  realty  (/).] 

17.  As   money   to    be   converted    into  land  is   considered   as  Land  to  be 
land,   so    land    to    be    converted    into    money   is,   upon   the   same  ^"^g"  j^g  '"  ° 
principle,   invested   with   all  the  properties   of  money   (g).      Thus,  regarded  aa 
if  an  estate  be  directed  or   agreed  to  be  sold,  and  the  proceeds  ™°°^y- 
be   made   payable  to   A,,   the   property,   though  unconverted   at 
A.'s  decease  will  pass  by  a   general  bequest  of  all  his  personal 
estate  (A) ;  and  upon  A.'s  death,  will  vest  in  his  personal  representa- 
tives (i),  and  will  be  liable  to  prolate  (j)  [or  estate],  and  legacy 

(a)    Thornton   v.   Hawley,   10  Ves.  [(f)  Evans  v.  Ball,  uU  sup.} 

137  ;    but  see  Stead  v.  Newdigate,  2  {g)   But  a  settlement  of  land   so 

Mer.  530.  circumstanced  is  not  a  settlement  of 

[VjThornton-f.  Hawley,  \0Yes,.\2^;  a   "definite"  sum  of  money  within 

[Batteste  v.  Maunsell,  10  1.  E.  Eq.  97,  the  meaning  of  the  Stamp  Act ;  Re 

314].     In  Symons  v.  Butter,  2  Vern.  Stucley's  Settlement,  5  L.  R.  Ex.  85. 

227,  Sir  G.Hutchins  was  right,  accord-  [See  the  Stamp  Act,  1891  (54  &  55 

ing  to  Sir  J.  Jekyll,  Lechmere  v.  Earl  Vict.  c.  39),  sched.] 

of  Carlisle,  3  P.  W.  220,  and   Lord  (h)  Stead  v.  Newdigate,  2  Mer.  521. 

Thurlow,   Pulteney  v.   Darlington,   1  (i)  Ashby  v.  Palmer,  1   Mer.  296  ; 

B.  C.  C.  238  ;  but  see  Stead  v.  Newdi-  Biggs  v.  Andrews,  5  Sim.  424  ;  Bayden 

gate,  2  Mer.  530.  v.  Watson,  7  Jur.  245  ;  Burton  v.  Hod- 

(c)  Lechmere  v.  Earl  of  Carlisle,  3  soil,  2  Sim.  24 ;  Grieveson  v.  Rirsopp, 

P.  W.  220,  per  Sir  J.  Jekyll ;  and  see  2  Keen,  653  ;    Griffith  v.   Ricketts,  7 

Costello  V.  O'Rorke,  3  Ir.  R.  Eq.  172.  Hare,  299  ;  Hardey  v.  Hawhshaw,  12 

(rf)  Davies  v.  Goodhew,  6  Sim.  585  ;  Beav.    552  ;    Simpson    v.    Blackburn, 

and  see  Re  Taylor's  Trust,  9  Hare,  596  ;  W.  N.  1875,  p.  157. 

ySi/fes  V.  S/i«ard,  33  Beav.  114.  (j)  Attorney-General  v.   Brunning, 

[(e)  Evans  v.  Ball,  30  W.  R,  899  ;  4  H.  &  N.  94  ;  reversed  on  appeal, 

47  L.  T.  N.S.  165.]  8  H.  L.  Cas,  243  ;  Attorney-General  v. 
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duty  (a).     And  the  result  will  be  the  same  though  the  conversion 

is  by  the  terms  of  the  instrument  of  trust   not  to  take  place 

until   after  A.'s  death   (6).      [And   a  will  made  by  a  married 

woman  in  exercise  of  a  power  over  the  proceeds  of  sale  of  real 

estate  given  on  trust  for  conversion,  and  appointing  the  property, 

was  admitted  to  probate,  though  the  property  was  unconverted 

at  her  death  (c).] 

As  to  rents  before      18.  But  it  has  been  held  as  a  rule  of  convenience  that  if  a 
conversion. 

testator  direct  his  real  estate  to  be   sold,  and  the  proceeds  laid 

out  and  invested  in  .trust  for  A.  for  life  with  remainders  over, 

the  tenant  for  life  is  entitled  to  the  rents  only  of  the  estate  from 

the  testator's  decease  {d) ;  and  so,  if  the  sale  be  directed  on  the 

death  of  a  particular  person,  the  tenant  for  life  is  entitled  only 

to  the  rents  from  the  death  of  that  person  (e).      But  a  tenant 

for  life  without  impeachment  of  waste  of  the  estate  to  be  pir- 

chased,  though  entitled  to  the  rents  and  profits  of  the  estate  to 

be  sold,  may  not,  as  part  of  such  profits,  cut  timber  on  the  estate 

to  be  sold,  for  this  would  give  him  double  waste  (/). 

Next  of  kin  have       ig    [p}jg  doctrine  already  explained  with  reference  to  the  exclu- 

no  right  -ffnere         .  ''        '^ 

land  is  at  home,     sion  of  the  claim  of  the  heir  where  the  money  is  at  home  must,  it 

is  conceived,  equally  apply  as  against  next  of  Jcin  and  residuary 
legatees  in  cases  where  the  land  may  be  said  to  be  at  home.  Thus, 
if  A.,  being  entitled  to  land,  covenant  on  the  occasion  of  his 
marriage  to  convey  it  to  trustees,  who  are  to  sell  and  stand 
possessed  of  the  proceeds  upon  trusts  for  the  benefit  of  A.  and 
his  wife  and  the  children  of  the  marriage,  with  an  ultimate  trust 
for  A.  absolutely,  here  if,  in  A.'s  lifetime  and  before  any  convey- 
ance, the  wife  dies  without  children,  both  the  land  and  the 
benefit  of  the  ultimate  trust  are  united  in  A.,  and  the  land  is 

Lomas,  9  L.  E.  Ex.  29 ;  [Attorney-  Mannington,  1  Ves.  jun.  Z&l,  per 
General  v.  Hubhuch,  10  Q.  B.  D.  488  ;  Cur. ;  [Ee  Searle,  (1900)  2  Cli.  829,  ^er 
13  Q.  B.  D.  (C.A.)  275  ;  In  the  Goods  of  Kekewich,  J.iadoptiDgtheabovestate- 
ffwrara,  9  P.  D.  242  ;  Attorney-General  ment  of  the  law,  and  pointing  out 
V.  Marqiiess  of  Ailesbury,  14  Q.  B.  D.  that  if  the  real  estateproducesnothing, 
895  ;  16  Q.  B.  D.  (C.A.)  408  ;  12  App.  the  tenant  for  life  can  get  nothing, 
Cas.  672  ;]  and  see  Matson  v.  Sviift,  whereas  in  the  case  of  personalty  he 
8  Beav.  368  ;  Gustance  v.  Eradshaw,  would  get  something  upon  the  prin- 
4  Hare,  324.  ciple  laid  down  in  Be  Earl  of  Ghester- 

(a)  Forbes  v.  Steven,  10  L.  E.  Eq.  field's  Trusts,  24  Ch.  D.  643  ;  and  see 
178  ;  [Stokes  v.  Ducroz,  38  W.  E.  535].  Re  Earl  of  Darnley,  (1907)  1  Ch.  159  ; 

(b)  Clarke  v.  Franklin,  4  K.  &  J.  257.      Be  Oliver,  (1908)  2  Ch.  74]. 

[(c)  In  the  Goods  of  Gunn,  9  P.  D.  (e)   Fitzgerald  v.   Jervoise,   5   Mad. 

242  ;  but  now  under  the  Land  Transfer  25,  the  marginal  note  of  which  does 

Act,  1897,  60  &  61  Vict.  u.  65,  s.  1,  not  exactly  accord  with  the  report 

sub-s.  3,  a  will  of  real  estate  may  be  itself, 
admitted  to  probate.]  (/)  Plymouth  v.  Archer,  1  B.  C.  C. 

(d)  Casamajor  v.  Strode,  cited  Walker  159  ;  and  see  Surges  v.  Lamb,  16  Ves, 

V.    Shore,   19   Ves.   390  ;    Hutchin  v.  180. 
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at  home,  and  upon  A.'s  death,-  no  claim  can,  it  is  conceived,  be 
sustained  by  those  entitled  to  his  personal  estate.  [So  where  real 
estate  was  settled  to  the  use  of  the  settlor  for  life,  and  after  his 
death  to  a  trustee  upon  trust  to  sell  and  hold  the  proceeds  for 
certain  purposes,  which  failed  in  the  lifetime  of  the  settlor,  it  was 
held  that  the  trust  for  conversion  having  failed,  the  property 
passed  as  realty  under  the  will  of  the  settlor  (a).]  But  of  course 
the  case  would  be  different  if  land  had  been  actually  conveyed  to 
the  trustees  upon  trust  for  sale,  since  this  would  be  analogous  to  a 
deposit  in  the  hands  of  trustees,  as  above  supposed,  of  money  to  be 
laid  out  in  land  (h)  ;  and  consequently  there  would  be  a  complete 
conversion,  of  which  those  entitled  to  the  personal  estate  of  A. 
would  reap  the  benefit. 

20.  If  the  proceeds  of  sale  of  real  estate  be  given  to  an  alien,  Alien  may  tate 
the  doctrine  of  conversion  applies  in  his  favour.     He  was  always  P™*""^  ^  °  ^^"^ 
capable  of  taking  for  his   own  benefit,  and  the  Crown  was  ex- 
cluded (c). 

21.  [Prior  to  the  abolition  of  forfeitures  for  felony  it  was  held  Proceeds  forfeit- 
that]  if  a  share  of  proceeds  was  given  to  a  felon,  and  the  time  of  land  i'n  fact^old 
sale  had  arrived,  and  the  sale  had  been  actually  made  before  the  ^^' ""^  °*^'^" 

wise. 

felon  had  worked  out  his  punishment,  the  Crown  was  entitled  (d). 
But  if  the  felon  had  worked  out  his  punishment  before  the  time 
of  sale  had  arrived,  there,  as  the  Crown  had  no  equity  to  compel 
the  conversion,  the  discharged  felon  and  not  the  Crown  was  entitled 
(e).  Money  paid  into  Court  as  representing  land  taken  under  the 
provisions  of  an  Act  of  Parliament,  and  liable  to  be  laid  out  again 
in  the  purchase  of  land,  retained,  as  against  the  Crown,  its 
character  of  real  estate,  and  was  therefore  not  forfeitable  on  con- 
viction for  felony  (/). 

22.  It  was  at  one  time  held  that  if  real  estate  was  stamped  Proceeds  could 
with  a  trust   for   conversion,  and  a  portion  of   the   proceeds  ofto°ac\ar%*    ^ 
sale  was  given  to  A.,  and  A.  died  having  by  his  will  given  his 

personal  estate  to  charity,  his  interest  in  the  proceeds  of  sale 
was  to  be  regarded  as  pure  personal  estate,  and  the  bequest  was 


[(a)  Re  Lord  Grimthorpe,  (1908)  2  Act,  1870  (33  Vict.  o.  14),  and  ante. 

Oh.  (C.A.)  675.]  p.  26. 

(6)  See  ante,  p.  1218.  (d)  Re  Tliompson's  Trusts,  22  Beav. 

(c)    Du    Hourmelin  v.   Sheldon,    1  506. 

Beav.  79  ;  4  M.  &  Cr.  525  ;  Sharp  v.  (e)  Ibid.     See  now  as  to  felons,  the 

St  Sauveur,  17  W.  E.  1002  ;  20  L.  T.  Forfeiture  Act,  1870  (33  &  34  Vict.  c. 

N.S.  799,  but  overruled  on  another  23) ;  and  ante,  p.  27. 

ground,  7  L.  R.  Ch.  App.  343.     See  (f)  Re  Harrop's  Estate,  2  Drew.  726. 
now  as  to  aliens,  the  Naturalisation 
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good  (a);  but  this  doctrine  has  since  been  overruled  (&).  And 
where  a  testator  gav6  to  A.  a  legacy  of  3000^.,  payable  out  of  the 
testator's  personal  estate  and  the  proceeds  from  the  sale  of  his 
real  estate,  and  A.  bequeathed  the  3000^.  to  a  charity,  it  was 
ruled  that  the  whole  bequest  was  void,  and  that  the  charity 
was  not  entitled  to  claim  so  much  of  the  3000?.  as,  on  an  appor- 
tionment  of  the  original  testator's  real  and  personal  estate,  would 
be  found  payable  out  of  the  pure  personalty  (c) ;  [but  in  a 
subsequent  case,  where  a  testator  gave  a  share  of  his  residuary 
personal  estate  to  charity,  and  the  residuary  estate  consisted  of 
pure  personalty,  and  of  a  legacy  from  another  testator  payable 
out  of  the  proceeds  of  his  real  and  personal  estate,  an  apportion^ 
ment  was  directed,  and  the  bequest  was  held  to  fail  only  so  far 
as  it  arose  from  the  portion  of  the  legacy  attributable  to  the 
realty,  or  to  the  personalty  savouring  of  realty,  of  the  testator 
[^ecMs,  now  under  ^ho  bequeathed  the  legacv  (d).     Kow,  as  we  have  already  seen 

Mortmain  and        /s,,.  S>     J    \    ./  '  ,,,• 

Charitable  Uses    («),  the  law  in  this  respect  has  been  altered  by  the  Mortmain 

Act,  1891.]  g^jj^  Charitable  Uses  Act,  1891  (/),  under  which  land  or  personal 

estate  arising  from  or  connected  with  land,  may  be  given  to  or  for 

the  benefit  of  any  charitable  use,  by  the  will  of  a  testator  dying 

after  the  passing  of  the  Act,  viz.  the  5th  of  August,  1891.] 

23.  A  share  of  the  proceeds  to  arise  from  a  sale  under  a  trust 
for  conversion  is  not  an  interest  in  land  within  the  Eeal  Estate 
Charges  Act,  1854  (17  &  18  Vict.  c.  113),  and,  therefore,  though 
such  share  be  subject  to  a  mortgage  of  it  made  by  the  testator,  a 
legatee  of  the  share  can  call  for  a  discharge  of  the  mortgage  out  of 
the  general  personal  estate  (g) ;  [and  a  similar  conclusion  was  come 
to  where  debentures  specifically  bequeathed  were  subject  to  incum- 
brance (A) ;  and  where  the  testator  directed  that  his  son  should 
have  the  option  of  purchasing  part  of  the  real  estate,  the  Act  did 
not  apply,  as  the  son  was  not  an  "  heir  or  devisee  "  (i).  A  direction 
to  pay  debts,  "  except  the  mortgage  debts,  if  any,  on  B.,"  out  of 
residue,  implies  that  other  mortgage  debts  are  to  be  paid  out  of 
residue,  and  is  a  sufficient  contrary  intention  to  take  the  case  out 

15  Ch.  D.  (C.A.)  363 ;  Re  Hume,  (1895) 
1  Ch.  (C.A.)  422,  428]. 

(d)  Re  Hill's  Trusts,  16  Ch.  D.  173.] 

(e)  See  a7ite,  p.  106.] 
■(/)  54  &  55  Vict.  c.  73.] 
Ig)  Lewis   v.   Lewis,   13   L.  E.  Eq. 

218  ;  [Carson's  R.  P.  Stats.,  430]. 
Uh)  Re  Chantrell,  (1907)  W.N.  213.] 
[(i)  Re    Wilson,   (1908)  1  Ch.  839, 

following  Given  Y.  Massey,  31  L,  R.  Ir. 

126.] 


Locke  King's 
Act. 


(a)  Marsh  v.  Attorney-General,  2 
J.  &  H.  61 ;  Attorney-General  v.  Harley, 
5  Mad.  321  ;  Shadbolt  v.  Thornton, 
17  Sim.  49. 

(6)  Brook  V.  Badley,  4  L.  R.  Eq.  106  ; 
S.  G.,  3  L.  R.  Ch.  App.  672  ;  Lucas  v. 
Jones,  4  L.  R.  Eq.  73  ;  [Ashworth  v. 
Munn,  15  Ch.  D.  (C.A.)  363]. 

(c)  Brook  V.  Badley,  3  L.  R.  Ch. 
App.  672  ;  [approved  Be  Jl^atts,  29 
Ch.  D.  (C.A.)  947,  affirming  S.  6'.,  27 
Ch,  D,  318 ;  £^nd  see  Ashworth  v.  Munn, 
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of  the  Eeal  Estate  Charges  Acts  (a)  ;  but  not  so  a  direction  that  a 
mortgage  debt  on  estate  A.  shall  be  paid  out  of  the  proceeds  of 
sale  of  estate  B.,  as  that  is  only  an  exoneration  of  A.  to  the  extent 
of  such  proceeds,  and  not  a  general  indication  of  intention  (6)]. 

24.  If  real  and  personal  estate  be  given  to  trustees  upon  trust  The  conversion 
for  a  class,  with  a  discretionary  and   not  an   imperative  power  ij^perative. 

to  convert  the  whole  into  personal  estate,  and  if  the  trustees 
make  a  total  or  partial  conversion,  the  objects  of  the  trust  will 
take  the  property  as  real  or  personal  estate,  according  to  the 
actual  condition  in  which  it  is  found  (c).  [But  if  the  power 
be  discretionary,  and  an  order  is  made  in  an  administration 
action  directing  a  sale  absolutely,  the  property  is  converted  as 
from  the  date  of  the  order  (d). 

A  mere  declaration  in  a  will  that  the  residuary  real  estate 
shall  for  the  purpose  of  transmission  be  impressed  with  the 
quality  of  personal  estate  from  the  time  of  the  testator's  death, 
does  not  amount  to  a  conversion  of  the  real  estate  into  personalty, 
hut  the  property  will,  notwithstanding  the  direction,  devolve  as 
realty  («).  Nothing  short  of  an  absolute  and  effective  trust  for 
sale  can  in  equity  create  a  conversion  of  realty  into  personalty  (/).] 

25.  If  a  mortgage  deed  contain  a  power  of  sale  with  a  direction  Case  of  a  sale  by 
that   the   surplus   proceeds  shall  be  paid  to  the  mortgagor,  his  ™<"'tg^g^^- 
heirs,  executors,  administrators,  and   assigns,   and  the   property 

is  sold  by  the  mortgagee,  the  surplus  will  be  personal  or  real 
estate  of  the  mortgagor,  according  as  the  sale  takes  place  before 
or  after  his  death  (g).  But  where  an  option  to  purchase  has  Case  of  option  of 
been  given  to  a  lessee,  and  the  option  is  exercised  after  the 
lessor's  death,  such  exercise  has  been  held  to  effect  a  retrospec- 
tive  conversion  (h).     The   difference   is,  that  in   the   case   of  a 


I 


(a)  Be  Valpy,  (1906)  1  Ch.  531. J  [(d)  Hyett  v.  Mekin,  25  Ch.  D.  735 ; 

(6)  Be  Birch,  (1909)  1  Ch.  787.]  and  see  ante,  pp.  172,  173.] 


(c)    Walter  v.  Maunde,  19  Ves.  424 
Atwell  Y.  Atwell,  13   L.  E.  Eq.   23 
Shipperdson  v.  Tower,  1  Y.  &  C.  C.  C, 
441  ;  Be  Beaumont's  Trusts,  32  Beav, 
191  ;  Polley  v.   Seymour,  2   Y.  &  C, 
708 ;  Edwards  v.  Ticck,  23  Beav.  268 
Be   Whitty's  Trust,  9  Ir.  E.  Eq.  41 
and  see  Yates  v.  Yates,  28  Beav.  637 
Cowley   V.   Hartstonge,    1    Bow,   378 
Bourne  v.  Bourne,  2  Hare,  35  ;  Lucas 
V.  Brandreth  (No.  1),  28  Beav.  273 
Beecroft  v.    Wilkin,  W.  N.  1867,  p 
117  ;  Be  Ibbitson's  Estate,  7  L.  E..  Eq 
226  ;  Miller  v.  Miller,  13  L.  E.  Eq. 


[(e)  Hyett  v.  Mekin,  25  Ch.  D. 
735  ;  and  see  Attorney-General  v.  Dodd, 
(1894)  2  Q.  B.  150.] 

[(/)  Goodier  v.  Edmunds,  (1893)  3 
Ch.  455,  per  Stirling,  J.  ;  and  so  wliere 
a  trust  for  sale  of  land  for  purpcses  of 
division  is  void  for  remoteness,  the 
teneficiaries  may  take  the  land  as 
real  estate  :  Be  Appleby,  (1903)  1  Ch. 
(C.A.)  565  ;  and  see  ante,  p.  109.] 

(g)  Wright  v.  Bose,  2  Sim.  &  St. 
323  ;  and  see  Clarke  v.  Franklin,  4 
K.  &  J.  260  ;  Bourne  v.  Bourne,  2 
Hare,  35  ;  Be  Cooper's  Trusts,  4  De  G. 


263.     Otherwise,  where  the  power  is      M.  &  G.  768. 

imperative,    Grieveson   v.   Kirsopp,   2  (h)  Lawes  v.  Bennett,  1  Cox,  167  ; 

Keen,  653.  QolUngwood  v.  Bow,  4  Jur.  N.S.  785  j 
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Where  the 
mortgagee  is  a 
trustee  for  sale. 


mortgage  the  mortgagor  or  his  heir  can  redeem  at  any  time, 
and  therefore  the  real  character  of  the  property  continues  until 
the  time  of  actual  sale,  when  the  proceeds  become  the  personal 
estate  of  the  person  then  entitled  to  the  equity  of  redemption ; 
but  in  the  option  given  to  a  lessee,  the  lessor  has  parted  with 
all  control  over  the  property  and  placed  it  in  the  power  of 
another  to  change  the  nature  of  it,  and  if  the  power  he  exercised 
the  conversion  operates  retrospectively,  and  it  becomes  personal 
estate  as  between  all  who  claim  under  the  lessor.  [The  rule 
applies  although  the  option  is  not  exercisable  until  after  the 
death  of  the  person  giving  it  (a) ;  but  where  the  lessee  dies 
without  having  exercised  the  option,  the  beneficial  interest  in 
the  lease  with  the  benefit  of  the  option  goes  as  part  of  his 
personal  estate,  and  no  subsequent  exercise  of  the  option  will 
work  a  retrospective  conversion  as  between  the  persons  entitled 
to  his  realty  and  personalty  respectively  (b). 

The  doctrine  of  Lawes  v.  Bennett  (c),  though  well  established,  is 
not  favoured  by  the  Court,  and  where  a  testator,  on  the  same 
day  on  which  he  granted  a  lease  conferring  an  option  on  the 
lessee  to  purchase  the  fee,  made  a  codicil  to  his  will  confirming 
it  in  general  terms,  it  was  held  that  he  had  shown  a  sufficient 
intention  to  pass  his  interest  in  the  land  to  the  specific  devisees 
thereof  named  in  the  will  {d)l\ 

26.  If,  instead  of  executing  a  mortgage,  the  debtor  convey  the 
estate  to  the  creditor  upon  trust  to  sell  and  pay  himself  and 
hand  over  the  balance  to  the  debtor,  his  executors  and  adminis- 
trators, and  a  declaration  is  inserted  in  the  deed  that  it  is  not 
to  be  considered  as  in  the  nature  of  a  mortgage,  but  as  a  con- 
veyance to  become  absolute,  in  equity  as  well  as  at  law,  imme- 
diately after  default  in   payment,  here,  though  the  sale  is  not 

real  and  jaersonal  representatives  of 
the  person  giving  the  option,  and 
does  not  apply  as  between  the  vendor 
and  the  purchaser,  e.g.  so  as  to  enable 
a  tenant,  after  the  premises  have  been 
burnt  down,  to  exercise  an  option  to 
purchase,  and  claim  the  insurance 
money  as  part  of  his  purchase  ; 
Edwards  v.  West,  7  Ch.  D.  858  ;  and 
see  Re  Isaacs,  (1894)  3  Ch.  506, 
511]. 

[(«)  Be  Ixiiiies,  (1894)  3  Ch.  506.] 
[(b)  Be  Adams  and  the  Kensington 
Vestry,   24   Ch.  D.   199  ;    27  Ch.  D. 
(C.A.)  394.] 


Weeding  v.  Weeding,  1  J.  &  H.  424  ; 
Whitmore  v.  Douglas,  cited  Ripley  v. 
Waterworth,  7  Ves.  436  ;  Townley  v. 
Bedwell,  14  Ves.  590  ;  \_Re  Adams  and 
the  Kensington  Vestry,  27  Ch.  D.  (C.A.) 
394  ;  Re  Isaacs,  (1894)  3  Ch.  506  ;] 
but  see  Drant  v.  Vause,  1  Y.  &  C.  C.  C. 
580 ;  Eniuss  v.  8r]iith,  2  De  G.  & 
Sni.  722  ;  [Baldwyn  v.  Smith,  (1900) 
1  Ch.  588,  (where  a  direction  by  a 
Master  in  Lunacy  that  a  voidable 
contract  for  purchase  entered  into  by 
a  lunatic  should  be  completed,  was 
held  to  be  an  election  adopting  the 
contract  and  effecting  a  conversion). 
This  retrospective  conversion  is,  how- 
ever, implied   only   as   between   the 


(c)  Sec  ante,  p.  1227.  note  (/i).] 
Id)  Re  Pyle,  (1895)  1  Ch.  724.] 
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made  in  the  debtor's  lifetime,  yet  the  property  is  converted  into 
personalty,  and  belongs,  subject  to  the  charge,  to  the  debtor's 
personal  representative  (a). 

[Where  in  a  mortgage  v?ith  power  of  sale,  the  trust  of  surplus 
proceeds  of  sale  was  for  the  mortgagor  "  his  heirs  or  assigns,"  and 
the  mortgagor  became  lunatic  after  the  execution  of  the  mort- 
gage but  before  a  sale,  and  so  continued  until  his  death  intestate, 
the  surplus  proceeds,  notwithstanding  the  terms  of  the  trust, 
were  regarded  as  personalty  (6). 

If  a  number  of  persons  be  associated  together  for  the  pur- 
poses of  an  undertaking,  and  they  agree  among  themselves  that 
land  shall  be  bought  and  vested  in  trustees  upon  trusts  which 
shall  give  the  members  no  equitable  interest  in  the  lands,  but 
only  an  interest  in  profits  to  be  made  by  the  use  of  them,  the 
members  will  have  no  equitable  interest  in  the  land  so  purchased, 
but  only  an  interest  of  the  nature  of  personalty  in  the  profits  of 
the  undertaking,  and  will  not  thereby  acquire  the  right  to  the 
county  franchise  (c).] 

27.  In  the  above  discussion  of  the  doctrine  of  conversion,  it  Neither  heir  nor 
may  be  taken  to   be  generally  immaterial  whether  the  instru- °^^^^^°^^ij°,°*'^ 
ment  which  directs  the  money  to  be  laid  out  in  land  or  the  land  the  will  of  an 
to  be  converted  into  money  is  a  deed,  or  writing,  or  will.     But  it  yirtueof  the 
may  be  useful  to  point  out,  in  reference  to  claims  by  an  heir  at  dootrine  of  con- 
law  or  by  next  of  kin,  that  where  the  instrument  effecting  the 
conversion  is  a  will,  neither  the  testator's  heir  at  law  as  such, 

nor  his  next  of  kin  as  claiming  under  the  intestacy,  can  establish 
any  right  by  virtue  of  the  doctine  of  conversion  {d).  The  con- 
version directed  is  a  conversion  for  the  purposes  of  the  will  only, 
and  so  far  as  the  trusts  declared  by  the  will  respecting  the  pro- 
perty directed  to  be  converted  may  fail,  the  property  devolves, 
according  to  its  original  character  of  realty  or  personalty,  in 
conformity  with  the  principles  established  by  the  decisions 
respecting  resulting  trusts  («). 

28.  But  of  course  either  the  heir  at  law  or  next  of  kin  may  But  heir  or  next 
claim  as  persona  designata.  Thus,  where  a  testator  bequeathed  °^  pg"^™^^  "^^^^ 
a  sum  of  money  to  be  laid  out  on  lands  to  be  settled  to  certain  designata. 

(a)  Re  Underwood,  3  K.  &  J.  745.  (d)  This  point  seems  to  have  escaped 

[(6)  Be  Grange,  (1907)  2  Oh.  (C.A.)  Lord  Loughborough's  notice  in  Walker 

20.]  V.  Denne,  2  Ves.  jun.  170,  though  the 

[(c)  Per  Lord  Coleridge,  C.J.,  Grove  cases  upon  resulting  trusts  were  cited  ; 

and   Cave,  JJ.,   Watson  v.  Black,  16  see  lb.  p.  173. 

Q.  B.  D.  270.]  (e)  See  ante,  pp.  164  et  seq. 


1230 


ELECTION 


[CH.  XXXll.  S.  1 


uses,  with  the  ultimate  remainder  to  his  own  right  heirs,  and 
the  prior  limitations  failed,  the  heir,  on  a  bill  filed  against  the 
executor  of  his  ancestor,  was  held  entitled  to  the  money  (a)  ;  but 
here  the  title  of  the  heir  was  not  as  heir,  but  as  purchaser  under 
the  will. 


Election.  In   connection  with   the  subject   of  conversion,  it  is   to   be 

observed  that  where  land  is  to  be  converted  into  money,  or 
money  is  to  be  converted  into  land,  the  notional  conversion  will 
subsist  only  until  some  cestui  que  trust,  who  is  competent  to 
elect,  intimates  his  intention  to  take  the  property  in  its  original 
character  (6).  The  Court  will  not  compel  a  conversion  against 
the  will  of  the  absolute  owner  ;  for  should  the  conversion  be 
made,  he  would  immediately  reconvert  it,  and  equity  will  do 
nothing  in  vain  (c). 

Upon  this  subject  we  shall  consider  : — I.  What  persons  are 
capable  of  electing;  and,  II.  How  the  act  of  the  election  may 
be  manifested. 


Who  may  elect,        I.  Who  may  elect. 

Infants,  lunatics.      1.  In  respect  of  personal  incapacity,  an  infant  {d)  or  lunatic  (e) 
has  no  power  to  make  election. 

2.  A  feme  covert,  although  [as  regards  property  not  settled  to 
her  separate  use,  or  belonging  to  her  as  separate  property  by 
statute,]  she  has  no  power  to  elect  by  act  in  pais  (/)  like  a  person 
who  is  sui  juris,  yet  may,  by  exercise  of  the  powers  of  disposi- 
tion given  her  by  law  over  money  to  be  laid  out  in  land,  or  land 
directed  to  be  turned  into  money,  alter  the  nature  of  the  pro- 
perty, and  so  effect  an  election. 


Power  offenie 
eoiert  over 
money-land. 


(a.)  Robinson  v.  Knight,  2  Eden, 
155. 

(6)  Harcourt  v.  Seymour,  2  Sim. 
N.S.  45  ;  Gookson  v.  Beay,  5  Beav.  22  ; 
12  CI.  &  Fin.  121  ;  Dixon  v.  Gayfere, 
17  Beav.  433. 

(c)  Seely  v.  Jago,  1  P.  W.  389. 

(d)  Garr  v.  Ellison,  2  B.  C.  C.  56  ; 
Earlom  v.  Saunders,  Amb.  241  ;  Thorn- 
ton V.  Hawley,  10  Ves.  129,  139  ;  Van 
V.  Barnett,  19  Ves.  102  ;  Seeley  v.  Jago, 
1  P.  W.  389 ;  Be  Harrop's  Estate,  3 
Drew.  734  ;  and  see  Ashhy  v.  Palmer, 
1  Mer.  301. 

{e)  Ashhy  v.  Palmer,  1  Mer.  296. 

(/)  The  election  here  treated  of 
must  not  be  confounded  with  that 
which  a  feme  covert  is  hound  to  make 
under  the  general  doctrine  of  election  ; 


as  to  which,  see  Barrow  v.  Barrow,  4 
K.  &  J.  415,  419 ;  Griggs  v.  Gibson, 
1  L.  R.  Eq^.  685  ;  Cooper  v.  Cooper,  7 
L.  R.  H.  L.  53  ;  [Smith  v.  Lucas,  18 
Oh.  D.  531 ;  IVilder  v.  Pigott,  22  Ch.  D. 
263  ;  Be  TVlieatley,  27  Ch.  D.  606  ; 
Be  Vardon's  Trusts,  28  Ch.  D.  124; 
Harle  v.  Jarman,  (1895)  2  Ch.  419  ; 
Be  Hodson,  (1894)  2  Ch.  421  ;  Green- 
hill  V.  North  British  and  Mercantile 
Ins.  Co.,  (1893)  3  Ch.  474 ;  Hamilton 
V.  Hamilton,  (1892)  1  Ch.  396  ;  Haynes 
V.  Foster,  (1901)  1  Ch.  361.  As  to 
the  power  of  the  Court  to  elect,  on 
behalf  of  a  lunatic,  to  comply  with  a 
condition  in  a  will  under  which  he 
may  acquire  a  greater  estate  by  sur- 
rendering a  lesser  one,  see  Re  Earl  of 
Sefton,  (1898)  2  Ch.  (C.A.)  378]. 
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3.  "  Although,"  says  Lord  Hardwicke,  "  a  feme  covert  cannot  How/«m«  covert 
alter  the  nature  of  money  to  be  laid  out  in  land  by  contract  or  ™^^  money-land 
deed,  yet  if  the  money  be  invested  in  land  (and  sometimes  sham  under  the  old 
purchases  have  been  made  for  the  purpose  (a)),  she  may  then 
levy  a  fine  on  the  land,  and  give  it  to  her  husband,  or  anybody 
else.     There   is   a   way,  also,  of   doing   this  without  laying  the 
money  out  in  land,  and  that  is,  by  coming  into  a  Court  of  Equity 
and  consenting  to  take  the  money  as  personal  estate ;  for  upon 
her  being  present  in  Court,  and  being  examined  (as  a,  feme  covert 
upon  fine  is),  her  consent  binds  the  money  articled  to  be   laid 
out  in  land  as  much  as  a  fine  at  law  would  the  land,  and  she  may 
dispose  of  it  to  the  husband  or  anybody  else.     And  the  reason 
of  it  is  that  at  law,  money  so  articled  to  be  laid  out  in  land  is 
considered  barely  as  money  until  an  actual  investment,  and  the 
equity  of  this  Court  alone  views  it  in  the  light  of  real  estate  ; 
and,  therefore,  this  Court  can  act  upon  its  own  creature,  and  do 
what  a  fine  at  common  law  can  upon  land  "  (h).     And,  at  a  later 
date.  Lord  Hardwicke's  views  were  ratified  by  express  decision  ; 
for  where  money  was  devised  to  be  laid  out  in  land  for  a/«me 
covert  in  tail,  with  reversion  to  her  in  fee,  and  a  bill  was  filed  by 
her,  it  was  declared  that  she  was  entitled  to  the  money,  and  a 
commission  was  ordered  to  be  issued  to  examine  her,  separate 
and  apart  from  her  husband,  touching  the  disposition  thereof  (c). 
[So  in  a  more  recent  case,  money  in  Court  which  had  arisen  from 
a  sale  under  the  Partition  Acts,  and  to  shares  whereof  married 
women  were  entitled,  was,  upon  their  being  separately  examined 
and  consenting,  distributed  as  personal  estate  {d) ;  and  where  the 
share  of  the  married  woman  is  less  than  200^.  the  Court  will 
dispense  with  her   separate   examination  (e).      But   an  election 
by  a  feme  covert  to   confirm   a   marriage  settlement  cannot  be 
inferred  from  the  mere  fact  of  her  concurring  in  an  appointment 
of  new  trustees  thereof  under  the  usual  power  (/).] 

4.  Previously  to  the  Fines  and  Eecoveries  Act,  1833,  if  a /erne  How  she  might 
covert  was  entitled  to  the  proceeds  of  land  directed  to  be  sold,  she  d^reotedto^bJ^"'^ 

(a)  See    Henley  v.    TFebb,  5   Mad.  652  ;  see  ante,  p.  964.] 

407.  [(e)  Wallace  v.  Gh-eenwood,  16  Ch.  D. 

(6)  Oldham  v.  Hughes,  2  Atk.  453.  362  ;  but  see  Be  Shaw,  49  L.  J.  N.S. 

(c)  Binford  v.  Bawden,  1  Ves.  jun.  Ch.  213.     In  some  recent  cases,  on  the 

512  ;  [and  from  a  subsequent  report  husband  consenting  to  payment  to 

of  this  case,  2  Ves.  38,  it  appears  that  the  wife  on  her  separate  receipt,  the 

the  feme  covert  on  being   examined  amount  has  been  increased  to  £500  i 

elected  to  have  the  money  paid  to  her  Seton,  6th  ed.  p.  033.] 

husband  ;  and  see  Slandering  v.  Hall,  [(/)  Haywood  v.  Tidy,  63  L.  T.  N.S. 

11  Ch.  D.  652].  679.] 

\(d)  Slandering  v.  Hall,  11  Oh.  D. 
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Fines  and 
Recoveries  Act, 
1833. 


Special  power  of 
married  woman 
under  Fines  and 
Recoveries  Act, 
over  money 
whlcli  is  an 
interest  in  land. 


[Power  of 
married  woman 
to  elect  as  to 
separate  pro- 
perty.] 


and  her  husband  might  have  made  a  title  to  the  proceeds  of  sale  by 
fine  (a) ;  and  by  the  same  method,  as  it  would  seem,  might  have 
made  themselves  absolute  owners,  and  have  called  for  a  convey- 
ance, and  by  this  means  have  elected  to  take  the  land. 

5.  By  3  &  4  W.  4.  c.  74,  ss.  40,  71,  77  (5),  a  married  woman  is 
enabled,  with  the  concurrence  of  her  husband,  and  with  the 
formalities  required  by  the  Act,  to  dispose  of  any  estate  at  law 
or  in  equity,  or  any  interest,  charge,  lien,  or  incumbrance  in  or 
upon  lands,  or  money  to  be  laid  out  in  a  purchase  of  lands,  or  to 
relinquish  or  release  any  power  over  the  same,  as  if  she  were 
a  /«me  sole ;  so  that  in  the  case  of  money  liable  to  be  laid  out  in 
land,  a  feme,  covert  can,  through  the  medium  of  the  power  of 
disposition  conferred  by  the  Act,  virtually  elect  to  take  the  money. 

6.  And  the  Act  enables  a  married  woman  not  only  to  dispose 
of  property  which,  though  personal  estate  in  fact,  is  real  estate 
in  equity,  but  also  of  property  which  is  in  equity  'personal  estate, 
provided  only  it  be  an  interest  in  land;  and  this,  although 
according  to  the  ordinary  doctrines  of  the  Court  (c),  the  married 
woman  would,  by  reason  of  her  interest  being  reversiormry,  have 
no  such  power  of  disposition.  Thus,  where  real  estate  is  devised 
upon  trust  for  sale  in  terms  amounting  to  a  conversion  out  and 
out,  and  a  married  woman  takes  a  share  of  the  proceeds,  she  can, 
under  the  statute,  dispose  of  her  share,  even  though  reversionary, 
as  being  an  interest  in  land  (d).  And  it  is  conceived  that  the 
same  principle  must  apply  to  the  case  of  a  reversionary  money 
legacy  raisable  out  of  land,  notwithstanding  the  doubts  enter- 
tained by  Lord  Justice  (then  Vice-Chancellor)  Knight  Bruce,  in 
the  case  of  HoVby  v.  Oollins  (e).  But  the  Fines  and  Eecoveries 
Act  ceases  to  apply  when  the  money  has  been  actually  raised  (/). 

[As  a  married  woman  has  an  absolute  power  of  disposition 
over  property  settled  to  her  separate  use,  or  belonging  to  her 
as  her  separate  property  under  the  Married  Women's  Property 
Act,  1882  {g),  she  can  elect  to  take  it  either  as  land  or  money 
as  if  she  were  sui  juris  (A).] 


(a)  May  v.  Boper,  4  Sm.  360 ;  Forbes 
V.  Adams,  9  Sim.  462. 

(b)  Extended  to  contingent  interests 
by  the  Real  Property  Act,  1845  (8  & 
9  Vict.  c.  106),  s.  6. 

(c)  See  ante,  p.  958. 

(d)  Briggs  v.  Ghamberlain,  11  Hare, 
69  ;    Tuer  v.  Turner,  20   Beav.  660 
Boioyer  v.  Woodman,  3  L.  R.  Eq.  313 
[Be  Jakeman's  Trusts,  23  Cli.  D.  344 
and  see  Franks  v.  Bollans,  3  L.  R.  Ch 


App.  717  ;  Miller  v.  Collins,  (1896)  1 
Ch.  (QA.)  573.] 

(c)  4  De  G.  &  Sm.  289  ;  and  see 
observations  of  Lord  St.  Leonards  in 
his  essay  on  the  Real  Property  Statutes, 
240,  [and  of  Lindley,  L.  J.,  in  Miller  v. 
Collins,  Slip.]. 

(/)  Be  Alge,  2  Ir.  R.  Bq.  485. 

[(g)  45  &  46  Vict.  c.  75.] 

l{h)  Be  Davidson,  11  Ch.  D.  (C.A.) 
341.] 
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7.  If  A.  convey  an  estate  to  a  trustee  in  trust  to  sell  and  pay  A  person  may 
to  the  trustee  a  certain  amount,  and  to  pay  the  balance  to  A.,  his  a^'harge!'"'^''''  *° 
executors,  administrators,  and  assigns   as  personalty,  it  is  com- 
petent to  A.,  as  the  person  entitled  subject  to  the  charge,  to  elect 

to  take  it  as  realty ;  and  if  he  do  so,  and  the  trustee  sells  after 
A.'s  decease,  the  heir  of  A.  will  take  the  surplus  (a). 

[Where  it  is  sought  to  establish  an  election  to  take  in  specie,  [Election  subject 
and  free   from   a   trust  to   convert,   by   a   person   who   is   only  per"fns  to  insist 
entitled  so  to  elect  subject  to  the  rights  of  third  persons  to  insist  ™  ^  ^^^^-l 
upon  a  sale,  it  must  be  shown  that  such  persons  have  assented  (J).] 

8.  How  far  a  remainderman  may  elect,  has  not  been  definitely  Remainderman, 
settled.     It  seems  clear,  so  far,  that  the  remainderman  may  elect 

for  the  purposes  of  disposition  ;  that  is,  being  absolutely  entitled 
to  the  interest  in  remainder,  he  may  deal  with  it  by  act  inter 
vivos,  or  by  will,  by  any  denomination  that  he  pleases  ;  and  if, 
therefore,  in  the  case  of  money  impressed  with  the  character  of 
land,  he  chooses  to  call  it  personal  estate,  it  will  pass  by  his  will 
under  the  description  of  personal  estate  (c).  But  should  the  re- 
mainderman declare  an  intention  of  taking  the  money  as  person- 
alty, and  then  die,  in  the  lifetime  of  the  tenant  for  life,  intestate, 
will  the  money  devolve,  as  between  the  real  and  personal  repre- 
sentative, as  realty  or  personalty  ?  If  the  tenant  for  life  call  for 
a  conversion,  and  the  money  is  actually  laid  out  on  a  purchase  of 
land,  it  is  of  course  too  late  then  for  the  remainderman  to  elect 
to  take  it  as  money ;  for,  as  the  property  is  now  in  the  shape  of 
land,  the  policy  of  the  law  will  not  allow  him  to  impress  upon 
it  the  character  of  personalty.  Supposing  the  remainderman  to 
elect  to  take  the  property  as  money,  hefore  the  actual  conversion, 
and  then  to  die  intestate,  and  after  his  death  the  tenant  for  life 
calls  for  a  conversion,  and  the  money  is  laid  out  in  a  purchase  of 
land  accordingly,  it  is  conceived,  that,  as  the  election  was  made 
subject  to  another's  right  to  call  for  a  conversion,  which  right 
was  exercised,  the  act  of  election  is  defeated,  and  the  property 
will  devolve  as  land  (d).  Should  the  remainderman  elect  to  take 
the  money  as  such,  and  then  die  intestate,  and  the  tenant  for  life 
never  calls  for  a  conversion,  it  may  be  argued  that,  as  the  re- 
mainderman is  absolutely  entitled,  subject  to  another's  right  to 

(a)  Be  Gardiner's  Trust,  1  Eq.  Rep.  N.S.  12  ;  Be  Skeggs,  2  De  G.  J.  &  S. 

57  ;  Mutlow  v.  Bigg,  1  Ch.  D.  (C.A.)  533. 

385  ;  [Meek  v.  Devenish,  6  Ch.  D.  566].  (d)  Holloway  v.  Badcliffe,  23  Beav. 

[(6)   Be  Dnuglas  and  Powell's   Con-  163.     This  was  the  case  of  an  un- 

tract,  (1902)  2  Ch.  296.]  divided  share,  but  the  principle  was 

(c)  Lingen  v.   Soioray,  1   P.   "VVms.  the  same.    Bnt  see  Be  Gardiner's  Trust 

172  ;    Harcourt  v.   Seymour,   2   Sim.  1  Eq.  Rep.  57. 
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require  conversion  which  was  never  exercised,  the  money,  being 

still  found  in  that  shape,  should  be  discharged  from  the  impress 

of  realty,  and  be  deemed  to  have  that  character  in  which  the 

remainderman  was  desirous  of  taking  it  (a).     Such  a  doctrine, 

however,  is  open  to  the  objection  that  during  the  life  of  the 

tenant  for  life  the  nature  of  the  remainderman's  interest,  whether 

real  or  personal,  would  be  uncertain,  and  dependent  on  the  option 

of  the  tenant  for  life ;  and  the  principle  acted  upon  in  a  recent 

case  appears  to  be,  that  there  can  be  no  election  by  a  person 

whose  interest  is  a  limited  one  or  contingent  at  the  time  (h). 

[A  person  oon-  [9.  But  in  a  more  recent  case,  where  real  estate  was  devised  to 

may  make  a  oon-  trustees  upon  trust  for  sale,  and  the  proceeds  were,  subject  to  a 

tingent  election.]  gjiarge,  given  in  a  contingent  event  to  the  testator's  son  absolutely, 

it  was  held  that  the  son,  pending  the  contingency,  was  competent 

to  make  an  election,  which  would  be  operative  in  the  event  of 

the  contingency  happening  before  or  upon  his  death,  to  take  the 

estate  as  realty  (c).] 

Election  where         iQ_  Where  an  estate  is  directed  to  be  sold,  the  proceeds  to  be 

an  estate  is  to  be  ^ 

sold  or  money  is  divided  amongst  several  persons,  no  one  siiigly  can  elect  that  his 
land^  ind  several  °'"'°  Undivided  share  shall  not  be  disposed  of,  but  shall  remain 
parties  are  in-  realty  {d),  for  the  other  undivided  shares  will  not  sell  so 
"^''^  ^  ■  beneficially  in  proportion  as  if  the  estate  were  entire  (e) ;  but  if 

money  be  directed  to  be  laid  out  in  lands  to  be  settled  on  A.,  B., 
and   C,  as  tenants  in  common,  any  one  of   them  may  elect  to 
take   his  own  third  as  money,  for  two-thirds  may  be  invested 
just  as  advantageously  as  the  whole  sum  (/). 
Tenant  in  tail  H.  Sound  principle  would  require  that  a  tenant  in  tail  of  lands 

to  be  purchased  should  not  be  allowed  to  elect,  because  the  in- 
terests of  the  issue  and  the  remainderman,  who  both  take  by  title 
paramount,  would  otherwise  be  prejudiced.  But  the  old  rule 
appears  to  have  been,  that  a  tenant  in  tail  might  in  every  case 
have  elected,  and  on  filing  a  bill  would  have  been  entitled  to 
the  money  {y) ;   and  the  principle  upon  which  the  practice  was" 

(a)  See  Be  Skeggs,  2  De  G.  J.  &  Sm.  500,  per  Sir  T.  Sewell ;  Deeth  v.  Rale, 

533  ;  Stead  v.  Newdigate,  2  Mer.  531  ;  2  Moll.  317  ;  and  see  Smith  v.  Glaxton, 

Gillies  V.  Longlands,  4  De  G.  &  Sra.  4  Mad.  494. 

379  ;  Be  Pedder's  Settlement,  5  De  G.  (e)  Ghalmer  v.  Bradley,  1  J.  &  W. 

M.&G.  890;  iJciSfewart,  ISra.  &G.  32.  59;   Holloway  v.   Badcliffe,  23  Beav. 

(6)  Sisson  V.  Giles,  3  De  Q.  J.  &  S.  163  ;  and  see  Trower  v.  Knightley,  6 

614  ;  [and  see  Walrond  v.  Bosslyn,  11  Mad.  134. 

Ch.  D.  640  ;  Be  Douglas  and  Powell's  (/)  Seeley  v.  Jago,   1   P.   W.    389  ; 

Gontract,  (1902)  2  Ch.  2961  Walker  v.  Denne,  2  Ves.  jim.  182,  per 

[(c)  Meek  v.  Devenish,  6  Oh.  D.  566.]  Lord  Loughborough. 

(d)  Holloway  v.  Badcliffe,  23  Beav.  {g)  Gunningham  v.  Moody,  1  Ves, 

163  ;  Fletcher  v,  Ashburner,  1  B.  C,  C.  176,  per  Lord  Hardwicke, 
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grounded  was  said  to  be,  that  equity  will  do  nothing  in  vain, 
and  it  were  useless  to  direct  an  actual  purchase  and  settlement 
when  the  tenant  in  tail  the  next  moment  might  dispose  of  the 
fee  simple.  Lord  Cowper,  however,  in  the  case  of  Golwal  v. 
Shadwell  (a),  took  the  distinction,  that  where  the  remainder  in 
fee  was  not  vested  in  the  tenant  in  tail  himself,  but  was  limited 
over  to  a  stranger,  there,  as  the  absolute  fee  could  only  be  acquired 
by  a  recovery,  which  was  a  thing  of  time,  and  could  not  be 
suffered  in  vacation,  the  remainderman  should  not  lose  his 
chance;  and  as  in  that  case  the  tenant  in  tail  did  actually  die 
before  the  recovery  was  suffered,  it  showed  the  remainderman's 
interest  in  so  glaring  a  light,  that  it  established  the  precedent 
ever  afterwards  (b).  But  even  then  the  money  would  have  been 
decreed  to  the  tenant  in  tail,  provided  the  remainderman  had 
waived  his  right  and  consented  to  the  payment  (c). 

12.  In  gyre's  case  (d).  Lord  Chancellor  King  was  for  extending  Lord  chancellor 
the  same  protection  to  the  issue.     "I  cannot  see,"  he  said,  "why    '°^^ 

I  should  not  have  the  like  regard  to  the  issue  in  tail  as  for  the 
remainderman.  It  is  possible  the  tenant  in  tail,  before  he  can 
light  on  a  purchase  and  settle  it,  may  die,  leaving  issue,  and  this 
is  a  chance  of  which  I  would  not  deprive  such  issue."  And  in 
Speaker  Onflow's  case  (e),  he  declared  his  adherence  to  the  same 
opinion.  But  the  rule  which  had  been  established  before  his 
time  (/)  of  paying  the  fund  tothe  tenant  in  tail  where  the  uses 
might  be  barred  by  fine,  but  not  where  they  could  only  be  barred 
by  recovery,  appears,  notwithstanding  his  Lordship's  authority, 
to  have  been  revived  by  his  successors  (g). 

13.  And  the  election  of  the  tenant  in  tail  need  not  necessarily  Tenant  in  tail 
have  been  made  in  a  suit,  but  might  have  been  expressed  by  act  ^Tsuit! 

in  pais,  as  if  tenant  in  tail  with  remainder  to  himself  had  received 
the  money  of  the  trustee,  or  if  tenant  in  tail  with  remainder  to 
a  stranger  had  recei,ved  it  of  the  trustee  with  the  consent  of  the 
remainderman  (A). 

(a)  Cited  Chaplin  v.  Horner,  1  P.  (cj)  Trafford  v.  Boehm,  3  Atk.  447, 

'W'.  485.  per  Lord  Hardwicke  ;  Gunningliam  v. 

(5)  See  Cunningham  v.   Moody,   1  Moody,  1  Ves.  176,  per  eundem ;  Bin- 

Ves.  176 ;  Talbot  v.   Whitfield,  Bunb.  ford    v.   Bawden,   1   Ves.  jun.    512 ; 

204.  Holdernesse   v.    Carmarthen,    1    B.    C. 

(c)  See  Trafford  v.  Boehm,  3  Atk.  C.  382,  per  Lord  Thurlow  ;  and  see 
440,  and  the  cases  cited  under  note  (a)  the  preamble  of  39  &  40  G.  3.  o. 
p.  1238,  post.  56. 

(d)  3  P.  W.  13.  W  Trafford  v.  Boehm,  3  Atk.  448  ; 

(e)  3  P.  "W.  14,  note  (G).  and  see  Earl  of  Bath  v.  Earl  of  Brad- 
(/)  SeellBenson  v,  Benson,  1  P.  W.     ford,  2  Ves.  590  ;  but  see  Pearson  v, 

130,  note  (1),  Ime,  17  Ves,  106, 
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Observation  of 
Lord  Thurlow. 


39  &  40  G.  3, 
o.  56. 


Fines  and 
Eecoveries  Act 


Lord  Thurlow,  indeed,  once  said :  "  If  the  fund  be  outstanding 
in  trustees,  and  it  is  necessary  to  come  hither  in  order  to  obtain 
it,  the  money,  when  obtained,  will  be  personal  property;  and 
so  it  would  also,  if  the  trustees  pay  it  without  suit.  That  is, 
supposing  the  estate,  when  purchased,  would  be  a  fee  simple,  for  it 
would  ie  otherwise  in  case  of  its  being  an  estate  tail"  (a).  But 
the  concluding  remark  must  have  been  intended  (as  Mr  Serjeant 
Hill,  in  a  note  on  the  passage,  has  justly  observed  (&))  to  apply 
not  to  every  tenant  in  tail,  as,  not  to  tenant  in  tail  with  remainder 
to  himself  in  fee,  but  only  to  tenant  in  tail,  with  remainder  to  a 
stranger ;  for,  in  a  subsequent  case,  where  the  tenant  in  tail  had 
executed  an  assignment  of  two  sums  of  money  directed  to  be  laid 
out  in  lands,  his  lordship  said :  "  As  to  the  500?.,  the  assignor 
was  tenant  in  tail,  remainder  to  a  stranger,  remainder  to  himself 
in  fee ;  as  to  the  1,000?.,  he  was  tenant  in  tail,  with  remainder  in 
fee  to  himself.  I  am  clear,  that  in  regard  to  the  1,000?.  he  had 
the  absolute  dominion  over  it,  having  the  immediate  remainder 
in  fee ;  but  as  to  the  500?.,  I  am  equally  clear  the  other  way, 
because  of  the  intermediate  remainder"  (c). 

14.  By  39  &  40  G-.  3.  c.  56  (d),  the  inability  of  the  tenant  in  tail 
with  remainders  over  of  money  to  be  laid  out  in  the  purchase  of 
land  to  obtain  possession  of  the  money,  except  through  the 
medium  of  a  fictitious  purchase  (e),  was  removed ;  and  the  Court 
was  empowered,  on  the  petition  of  the  first  tenant  in  tail  of  such 
money-land,  and  of  the  parties  (if  any)  having  antecedent  estates 
therein  (with  a  provision  for  the  separate  examination  of  married 
women),  to  order  the  money  to  be  paid  to  the  petitioners  or  as 
they  should  appoint  (/);  so  that  a  kind  of  statutory  power  of 
election  was  thus  conferred  on  tenants  in  tail. 

15.  By  the  Fines  and  Eecoveries  Act,  1833  (g),  a  tenant 
in  tail  may,  with  the  consent  of  the  protector  of  the  settle- 
ment, if  any,  dispose  absolutely  of  the  lands  entailed  at  any  time, 
whether  in  term  or  vacation,  and  by  the  "7 1st  section  of  the  statute 
it  is  enacted,  that  money  subject  to  be  invested  in  the  purchase 
of  lands  to  be  settled  so  (h)  that  any  person,  if  the  lands  were 


(a)  Pulteney  v.  Darlington,  1  B.  C.  C. 
236. 

(b)  lb.  note  (a),  Lord  Henley's 
edition. 

(c)  Holdernesse  v.  Carmarthen,  1  B. 
C.  C.  382. 

(d)  Repealed  and  extended  by  7  G.  4. 
c.  45,  which  in  its  turn  was  repealed 
by  3  &  4  W.  4.  o.  74,  s,  70. 


(e)  See  Henley  v.  Webb,  5  Mad.  407. 

(/)  See  5  Ves.  12,  note  (8),  as  to 
the  qualification  introduced  by  the 
Court  in  making  orders  for  payment 
under  this  Act. 

((/)  3  &  4  W.  4.  c.  74,  s.  71. 

[(h)  These  words  comprise  money 
which  is  subject  to  be  invested  in 
land  either  presently   or   in  futuro, 
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purchased,  would  have  an  estate  tail  therein,  shall  be  treated  as 
the  lands  to  be  purchased,  and  the  previous  clauses  of  the  Act 
shall  apply  to  such  money,  as  if  it  were  directed  to  be  laid  out 
in  the  purchase  of  freehold  lands,  and  such  lands  were  actually 
purchased  and  settled. 

16.  With  respect  to  this  enactment,  a   doubt  suggests   itself  Whether  tenant 
whether,  even  at  the  present  day,  a  tenant  in  tail,  with  remainder  j? ^^j^  j°  te'iafd 
to  himself  in  fee,  may  not  elect  to  take  in  its  original  character  out  in  land  may 
money  which  is  liable  to  be  laid  out  in  the  purchase  of  lands,  the  money. 
and  declare  such  election  either  by  the  institution  of  a  suit  or 
by  act  in  pais.     It  is  true  that  under  the  71st  section  of  the  Act 
the  tenant  in  tail   may  at   any  time  defeat  his   issue  and  the 
remaindermen  by  a  deed  executed  with  the  proper  formalities ; 
but    what   is   there   to   prevent    him   from   exercising   a    power 
founded    upon    principles   independent   of    the   statute,    and    so 
acquiring  the  fee  simple  by  the  mere  act  of  election  ?     It  may 
be  said  that  the  old  rule,  which  made  election  a  bar  to  the  issue, 
might   have   been   grounded   on   this — that,  because  no  fine  or 
recovery  could  have  been  levied  or   suffered  of  money  {a),   the 
Court,  on  that  account,  held  election  to  have  the  effect  of  a  bar, 
lest   the   tenant  in  tail  should  lose  the  power,  which   the  law 
intended  him,  of  defeating  the  settlement,  but  that,  since  by  the 
Fines  and  Eecoveries  Act   a  tenant  in  tail  of  money  may  bar 
his  issue  and  the  remainderman  by  the  same  formalities   as  if 
the   lands   were  actually  purchased   and   settled,   the   same   in- 
dulgence ought  not  now  to  be  shown.     But   to  this  it  may  be 
answered,   that   the   tenant    in   tail   was    allowed   to   elect,   not 
because  the  tenant  in  tail  of  money  had  a  right  to  exercise  the 
same  powers  of  ownership  as  a  tenant  in  tail  of  lands,  but  for 
the   purpose    of   avoiding   circuity.     Had   the    former  been   the 
principle,   the   tenant   in   tail    might   equally   have    barred   the 
remainderman  as  the  issue ;  but  for  the  destruction  of  remainders 
an  actual   settlement  was  necessary,  and  a  sham  purchase  was 
often  resorted  to  for  the  purpose  (5). 

17.  The  practice  of  the  Court  in  dealing  with  sums  paid  in  by  rractice  of  the 
railway  companies  as  compensation  for  portions  of  entailed  land  mon'e'j  sVaid  in 

taken   by  them,  went  beyond   any   rule   previously   established,  by  railway  com- 
panies, 
and  consequently  the  .  fact  that  the      130  ;  Edwards  v.  Countess  of  WanoirM, 
direction  for  investment  of  the  money      2  P.  W.  174  ;  Maynwaring  v.  Mayn- 
is  deferred  until  the  death  of  a  tenant      waring,  3  Atk.  413. 

for  life,  does  not  prevent  the  execution  (6)  See v.  Mars/i,  cited  Ghap- 

of  an  effectual  disentailing  assurance  ;      lin  v.  Horner,  1  P.  W.  485,  note  (t) ; 

Re  Harvey,  (1901)  2  Ch.  290.]  Maynwaring  v.  Maynwaring,  3  Atk. 

(a)  See  Benson  v.  Benson,  1  P.  W.      413  ;  Henley  v.  Webh,  5  Mad.  407. 
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for  the  Court  was  in  the  habit  of  ordering  the  money  to  be 
paid  to  the  tenant  in  tail  without  the  execution  of  a  disentail- 
ing deed,  and  without  inquiring  who  was  entitled  in  remainder  (o). 
But  subsequently  Lord  Selborne,  sitting  for  M.E.,  refused  to 
order  payment  out  of  Court  except  on  production  of  a  disentailing 
deed  in  the  ordinary  way  (b). 

II.  How  election  may  be  manifested. 
How  election  1.  The   ad  of  election  may  either  be  presumed  by  the  Court 

may  be  made.       ^^  ^^  expressly  declared. 

Presumption.  2.  The  presumption  may   arise   from   slight   circumstances   of 

conduct  (c).     Thus  it  will  be  sufficient,  where  land  is  to  be  con- 
Possession  of  the  verted  into  money,  if  the  cestui  que  trust  enter  into  possession 
and  take  the  title-deeds  into  his  own  custody,  for  the  trustees 
cannot  recover  the  deeds  from  the  cestui  que   trust,  and  they 
cannot  sell  without  them  (d) ;   or  if  the  cestui  que  trust  merely 
keep  the  estate  for  a  length  of  time  unsold  (e) ;  but  in  one  case 
a  period  of  two  years  was  considered  not  to  be  sufficient  indica- 
[Wiiere  good        tion  of  such  an  intention  (/),  [and  the  mere  fact  of  keeping  the 
aelUng.]"'^  °°        property  unsold  for  a   long  time  will  not  be   sufficient  if  there 
was  a  good  reason  for  not  attempting  to   sell,  as,  for  instance, 
the  existence  of  an  over-riding  right  of  pre-emption  in  a  lessee  {(j)\ 
So,  where  money  is  to  be  turned  into  land,  it  will  be  sufficient  if 

(a)   Sowry  v.   Sowry,   6   Jur.   N.S.  Smyth,  10  Iv.'&.'E.a.&Q;  [Re  Reynolds, 

337  ;  Re  South  Eastern  Railway  Com-  3  Ch.  D.  (C.A.)  61]. 

jjctrei/,  30  Beav.  215  ;  Re  Tyler's  Estate,  (c)   See  Pulteney  v.  Darlington,   1 

8   W".   R.   540 ;  Nottley  v.  Palmer,   1  B.  C.  C.  238  ;  Van  v.  Barnett,  19  Ves. 

L.  R.  Bq.  241  ;  Re  Row,  17  L.  R.  Eq.  109  ;  Bradish  v.  Gee,  Anib.  229  ;  Dixon 

300  ;  Re  Holden,  1  H.  &  M.  445  (where  v.  Gay  fere,  17  Beav.  433  ;  [Re  Gordon, 

the  amount  of  the  fund  in  question  6  Ch.  D.  531  ;  Re  Douglas  and  Powell's 

was  1394Z.  Consols) ;  Re   Watson,  10  Contract,  (1902)  2  Ch.  296]. 

Jur.   N.S.    1011    (in  which  case  the  (d)  Davies  v.  Ashford,  15  Sim.  42  ; 

Lords  Justices  said  they  could  not  and  see  Padbury  v.  Glark,  2  Mac.  &  G. 

understand  how  the  Court  could  have  298. 

first  come  to  the  conclusion,  in  the  face  (e)   See  Ashby  v.   Palmer,  1   Mer. 

of  the  statute,  that  the  money  could  be  301  ;  Dixon  v.  Gay  fere,  17  Beav.  433  ; 

paid  out  without  the  execution  and  Griesbach  v.  Fremantle,  17  Beav.  314; 

enrolment  of  a  disentailing  deed,  but  Mxdlow  v.  Bigg,  1  Ch.  D.  (C.A.)  385  ; 

the  practice  was  useful  and  convenient,  [Re  Gordon,  6  Ch.  D.  531  ;  Re  David- 

and  saved  expense).     Ex  parte  Maun-  son,  11  Ch.  D.  (C.A.)  341  ;  Potter  v. 

sell,  2  Ir.   Rep.  Eq.   32  ;    Re   Wood's  Dudeney,  56  L.  T.  N.S.  395]. 

Settled  Estates,  20  L.  R.  Eq.  372.     [In  (/)  Kirkman  v.  Miles,  13  Ves.  338  ; 

Stead  V.   Harper,  W.N.  (1896)  p.  46,  Gookson  v.  Gookson,  12  CI.  &  Fin.  121  ; 

a  small  sum  was  paid  out  without  a  and   see   Brown  v.  Brown,  33  Beav. 

disentailing  deed.]  399  ;   Parker  v.   Williams,  15  W.  R. 

(6)  Be  Butler's  Will,  16  L.  R.  Eq.  1006  ;   but   see   Grabtree  v.   Bramble, 

479  ;  and  see  Re  Broadwood's  Settled  3  Atk.  688  ;  Inwood  v.  Twyne,  2  Eden, 

Estates,  1  Ch.  D.  438 ;  Re  Limerick  and  148. 

Ennis    Railv)ay    Gompany,   Ex  parte  [(g)  Re  Lewis,  20  Ch.  D.  654.] 
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the  cestui  que  trust  receive  the  money  from  the  trustee  (a) ;  but  Receipt  of  the 
not  if  he  merely  receive  the  annual  income,  though  for  a  con-  ™°°^y' 
siderable  length  of  time  (h). 

3.  It  was  determined  by  Lord  Harcourt  that  a  cestui  que  trust  had  Change  of  securi- 
divested  money  of  its  real  quality  by  causing  the  securities  to  be  declared  for\he 
changed,  and  the  trust  to  be  declared  to  himself  and  his  executors ;  "executors." 
for  this,  he  observed,  was  tantamount  to  saying  the  money  should 

Tiot  go  to  the  heir  (c) ;  and  vice  versd,  where  land  was  to  be  converted  Grant  of  a  lease 
into  money,  it  was  held  by  Lord  Hardwicke,  that  a  lease  by  the  of  renTto'the°° 
cestui  que  trust,  reserving  a  rent  to  her  heirs  and  assigns,  was  evidence  "heirs." 
of  an  intention  to  continue  the  property  as  real  estate  (d). 

4.  To  constitute  an  act  of  election  it  is  not  necessary  that  the  What  knowledge 
person  entitled,  as,  for  instance,  to  money  to  be  laid  out  in  land,  election. 
should   know  that  but  for  the  act  of  election  it  would  pass  as 

land,  but  it  is  sufficient  if  the  Court  can  collect  the  intention 
that,  with  or  without  such  knowledge,  he  meant  the  money  to 
be  dealt  with  and  treated  as  money  («). 

5.  A  person   may   express  his   election  even   by   parol.     This,  Election 
at  least,  was  the  opinion  of  Lord  Macclesfield  (/),  and  apparently  ^'^P^'^^^®  • 
was   actually  decided  in  the  case  of  Ghaloner  v.  Butcher  (g),  in 
which   the  husband  having  declared  that  the  money  should  not 

be  laid  out  in  land,  the  Court  held  that,  if  the  question  con- 
cerned the  right  of  a  third  person,  the  declarations  of  the  husband 
ought  not  to  be  admitted,  but,  as  it  was  between  his  personal 
and  real  representative,  they  should  be  read.  And  both  Lord  Parol  declai-a- 
Thurlow  (A)  and  Lord  Eldon  (i)  seem  to  have  lent  their  sanction  admissible, 
to  the  same  doctrine,  so  that  an  obiter  dictum  of  Lord  Hardwicke 
to  the  contrary  (j),  though  supported  by  so  illustrious  a  name, 
must  be  considered  as  overruled. 

6.  Where  money  bore  the  notional  impress  of  realty,  the  cestui  How  money  to  be 
que  trust  might,  until  the  Wills  Act,  1837,  have  bequeathed  it  as  effected  by  ces^Mi 
so  much  money  to  be  laid  out  in  land,  and  the  money  would  have  ?"« trust's  will. 

(a)  Pulteney  v.  Lord  Darlington,  1  the  case  of  a  mortgagee,  Re  Grange, 
B.  0.  C.  238,  per  Lord  Thurlow  ;  (1907)  2  Oh.  (C.A.)  20,  ante,  p.  1229]. 
Trafford  v.  Boehm,  3  Atk.  440 ;  and  (e)  Harcourt  v.  Seymour,  2  Sim. 
see  Rook  v.  Worth,  1  Ves.  461.  N.S.  12,  see  p.  46. 

(b)  Gillies  v.  Longlands,  4  De  G.  &  (f)  Edwards  \.  Gountess  of  Warwick, 
Sra.  372  ;  and  see  Re  Pedder's  Settle-  2  P.  W.  174. 

ment,  5  De  G.  M.  &  G.  890.  {g)    Cited    Grabtree  v.   Bramble,   3 

(c)  Lingen  v.  Sowray,  1  P.  W.  172  ;      Atk.  685. 

and  see  Gookson  v.  Goohson,  12  CI.  &  (h)  Pulteney  v.  Darlington,  1  B.  C. 

Fin.  121  ;  Harcourt  v.  Seymour,  2  Sim.  C.  237. 

N.S.  12.  (t)    Wheldale  v.  Partridge,  8   Ves. 

(d)  Grabtree  v.  Bramble,  3  Atk.  680,  236. 

see   688,  689 ;   and   see  Griesbach  v.  (j)  Bradish  v.  Gee,  Amb  229. 

Fremantle,  17  Beav.  314  ;  [and,  as  to 
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passed,  though  the  will  was  not  attested  acccording  to  the  Statute 
of  Frauds  (a) ;  for  the  will  operated  first  by  way  of  election,  and 
then  by  way  of  bequest ;  but  now  by  the  Wills  Act  (&),  the  same 
formalities  are  required  for  the  testamentary  disposition  of  per- 
sonal as  of  real  estate. 


SECTION  II 

THE  ACT  OF  THE  TRUSTEE  SHALL  NOT  ALTER  THE  NATURE  OF  THE 
CESTUI  QUE  trust's  ESTATE 


Power  of  the  1.  At  law  the  trustee  is   the   absolute   owner  of  the  land  or 

trustee  at  law         i!jjii.j;  ■  j_ij-' 

and  in  equity.  lund,  and  therefore  may  exercise  any  control  or  dominion  over 
it — may  convert  realty  into  personalty,  or  personalty  into  realty : 
but  equity,  which  regards  the  trustee  as  a  mere  instrument  for 
the  execution  of  the  trust,  will  not  permit  the  interest  of  the 
cestui  que  trust  to  be  affected  by  any  act  of  misconduct,  but,  as 
often  as  any  wrongful  conversion  is  made,  will  transfer  to  the 
new  interest  the  quality  and  character  of  the  old  —  will  treat 
real  estate  as  personal,  and  personal  as  real,  as  the  circumstances 
of  the  case  may  require.  [Thus  where  pure  personal  estate  is 
given  upon  trust  for  one  for  life,  with  remainder  to  charities,  and 
the  trustees  are  empowered  to  invest  on  real  securities,  and  do  so 
during  the  life  of  the  tenant  for  life,  their  act  will  not  affect  in  any 
way  the  validity  of  the  gift  in  favour  of  the  charities  (c).] 

2.  But  although  every  such  change  in  the  nature  of  the  pro- 
perty as  is  not  made  either  in  pursuance  of  the  trust  or  by  the 
authority  of  the  beneficial  owner,  must  in  general  be  considered 
a  misfeasance,  the  dealings  of  the  Court  (under  the  respective 
jurisdictions  of  lunacy  and  chancery),  and  of  committees,  guar- 
dians, and  trustees,  with  the  property  of  lunatics  and  infants, 
require  particular  notice. 
trutteVwhe"  th  ^'  ^^  ^^^  heen  laid  down  as  a  general  rule  in  lunacy,  that  the 
testtii  que  trust  Court  will  not  alter  the  condition  of  the  lunatic's  property  to 
the  prejudice  of  his  successors ;  but  the  maxim  must  be  received 
with  the  qualification,  except  it  he  for  the  henefit  of  the  lunatic 


Where  the  cestui 
gue  trust  is  sui 
juris. 


is  a  lunatic. 


(a)  See  the  oases  cited,  Lechmere  v. 
Earl  of  Carlisle,  3  P.  W.  221,  note  (0)  ; 
and  see  Pulteney  v.  Darlington,  I  B. 
C.  C.  235,  236  ;  Sharp  v.  St  Sauveur, 


7  L.  fi.  Ch.  App.  343, 
(6)  7  W.  4.  &  1  Vict,  c,  26, 
[(c)  Be  Hamilton,  (1896)  2  Ch.(O.A.) 

617.] 
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himself  (a).  The  Chancellor  takes  the  advice  and  assistance  of 
the  presumptive  next  of  kin  and  presumptive  heir  at  law  in  the 
care  and  management  of  the  property  (b);  but  through  all  the 
cases  runs  this  prevailing  principle— that  the  object  of  attention  The  interest  of 

is  exclusively  and  entirely  the  interest  of  the  lunatic,  veithout  the  lunatic  the 

•'  •'  '  exclusive  object. 

any  regard  to  those  who  may  have  eventual  rights  of  succes- 
sion (c).  If  the  Court  considered  how  the  representatives  would 
be  affected,  there  would  always  be  among  them  an  emulation  of 
each  other,  and  their  speculations,  if  the  administrator  were  to 
engage  in  them,  would  mislead  his  attention  as  to  the  interest 
of  the  only  person  he  was  bound  to  protect ;  there  would  be  a 
continued  running  account  between  the  personal  and  real  estates ; 
the  Chancellor  would  be  perpetually  looking  to  the  right  or  left, 
and  the  interest  of  the  lunatic  would  be  committed  in  favour  of 
those  who  have  no  immediate  interest,  and  whose  contingent 
interests  are  left  to  the  ordinary  course  of  events  (d). 

4.  Upon  this  principle,  where   a  lunatic  was  seised  ex  parte  Timber  cut  on 
paternd  of  estate  A.,  and  ex  parte  maternd  of  estate  B.,  and  the  ^a,;(,„j^  applied 
latter  was  subject  to  a  mortgage,  the  money  arising  from  a  fall  to  r«lief  of 

of  timber  upon  A.  was  directed  to  be  applied  m  discharge  or  the  maternd. 
mortgage  upon  B. ;  and  upon  a  question  between  the  respective 
heirs,  it  was  held  that  the   representative  who   succeeded  to  A. 
was  not  entitled  to  any  recompense  from  the  representative  who 
inherited  B.  (e). 

5.  So,  if  the  lunatic  be  considerably  indebted,  and  it  appears  Sale  of  lunatic's 
that  his   maintenance   would    be    better  provided  for,   and   his  ^^^  ^^'^  ^' 
advantage  promoted,  by  the  sale  of  a  real  estate  inconvenient 

and  ill-conditioned,  instead  of  exhausting  the  personalty,  the 
Court,  on  a  proper  representation  of  the  case,  would  have  no 
difficulty  in  making  an  order  to  that  effect  (/). 

[6.  And  where  a  lunatic  became  absolutely  entitled  to  funds  [Gettiug  in 
which  were  vested  in  trustees  upon  trust  to  lay  them  out  in  the toTekf^iH '^ 
purchase  of  land,  but  which  were  actually  invested  on  mortgage,  in  land.] 

(a)  Ex  parte  Grimstone,  cited  Oxen-  123  ;  Dormer's  case,  2  P.  W.  265  ;  Ex 

den  V.  Lord  Compton,  4  B.  C.  C.  235,  parte  Ghumley,  1  Ves.  jun.  297  ;   Ex 

note,  per  Lord  Apsley.  parte  Baker,  6  Ves.  8. 

(6)  Ex  parte  Phillips,  19  Ves.  123,  (d)  Oxenden  v.  Lord  Gompton,  2  Yes. 

per  Lord  Eldon.  jnn.  72,  73  ;  S.  G.,  4  B.  0.  0.  233,  234, 

(c)  Oxenden  v.  Lord  Gompton,  2  Ves.  per  Lord  Loughborough, 
jun.  72  ;  and  S.  G.,  4  B.  C.  C.  233,  per  (e)  Ex  parte  Phillips,  19  Ves.  123, 

Lord    Thurlow  ;    and    see  Ex  parte  per  Lord  Eldon  ;  but  see  Re  Leeming, 

Bromfield,  1  Ves.  jun.  462  ;  Ex  parte  3  De  G.  F.  &  J.  43  ;  post,  p.  1244. 
Grimstone,  Amb.  708;  S.  G.,  cited  2  (/)  Ex  parte  Phillips,  19  Ves.  124, 

Ves.  jun.  75,  note  {x),  and  4  B.  0.  C.  per  Lord  Eldon. 
235,  note;  Ex  parte  Phillips,  19  Ves. 
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Fall  of  timber, 


Action  of 
trespass. 


Improvements. 


Necessary 
expenses  of  real 
estate. 


and  the  mortgage  money  was  got  in  pursuant  to  an  order  in 
the  lunacy  expressing  that  it  was  for  the  benefit  of  the  lunatic 
to  call  it  in,  and  was  thereafter  dealt  with  in  the  lunacy  with 
other  moneys  admittedly  personalty,  it  was  held  that  the  fund 
had  been  reconverted  into  personalty  (a).] 

7.  So,  timber  which  ought  to  be  cut  on  a  lunatic's  estate  may 
be  felled  by  the  direction  of  the  Court,  and  the  proceeds  may 
either  be  applied  to  the  redemption  of  the  land-tax,  or  payment 
of  debts  (&),  or  to  any  other  purpose  which  the  true  interest  of 
the  lunatic  may  require;  or  if  not  wanted  for  any  particular 
purpose,  will  go  to  the  next  of  kin  as  personalty,  and  not  to  the 
heir  as  part  of  the  realty  (c). 

8.  So,  if  it  be  necessary  for  the  interest  of  the  real  estate  to 
bring  an  action  of  trespass,  resort  may  be  had  with  that  object 
to  the  lunatic's  personal  fund  (d). 

9.  By  the  same  rule  the  money  of  the  lunatic  may  be  laid  out 
in  improvements  (e)  ;  and  the  Chancellor,  acting  tanquam  honus 
pater-familias,  may  take  every  opportunity  of  ameliorating  the 
estate  by  fair  and  ordinary  means,  such  as  draining,  inclosure, 
&c.  (/),  or  erecting  a  steam  engine  for  the  purpose  of  working  a 
coal  mine  (g),  but  must  not  engage  in  risks  and  dangerous  adven- 
tures (h).  And  of  course  the  personalty  may  be  drawn  upon  for 
necessary  expenses,  as  repairs  (i),  fines  for  renewal  of  leases,  or 
admission  to  copyholds  (J).  But  where  the  committees  of  a  lunatic, 
who  were  entitled  to  the  estate  themselves  after  his  death,  laid 


[(a)  M'Donogh  v.  Nohn,  9  L.  R.  Ir. 
262.] 

(6)  Ex  parte  Phillips,  19  Ves.  119  ; 
Sevan's  case,  cited  Hx  parte  Bromfield, 

1  Ves.  jun.  455,  457  ;  Be  Mary  Smith 
(a  lunatic),  10  L.  R.  Oh.  App.  84,  per 
L.  J.  James. 

(c)  Ex  parte  Bromfield,  1  Ves.  jun. 
453  ;  S.  a,  3  B.  0.  C.  510  ;  Oxenden 
V.  Govipton,  2  Ves.  jun.  69  ;  S.  0.,  4 
B.  C.  C.  231 ;  Shelley's  case,  cited  1  Ves. 
jun.  457  ;  Ex  parte  Phillips,  19  Ves. 
124,  per  Lord  Eldon.  The  dictum  in 
Marquis  of  Anandale  v.  Marchioness 
of  Anandale,  2  Ves.  384,  must  be  con- 
sidered as  overruled. 

{d)  Oxenden  v.  Lord  Gompton,  2  Ves. 
jun.  72,  per  Lord  Loughborough. 

(c)  Sergeson  v.  Sealey,  2  Atk.  414, 
per  Lord   Hardwicke  ;  Dormer's  case, 

2  P.  W.  262  ;  [Re  Gist,  5  Oh.  D.  (C.A.) 
881]. 

(/)  See  Justice  De  Grey's  argument 
in  Ex  parte  Grimstone,  cited  Oxenden 


V.   Lord    Gompton,  2    Ves.  jun.    75, 
note. 

(g)  Oxenden  v.  Lord  Gompton,  2  Ves. 
jun.  73. 

(/i)  lb.  per  Lord  Loughborough. 

(i)  Sergeson  v.  Sealey,  2  Atk.  414, 
per  Lord  Hardwicke  ;  Ex  parte  Grim- 
stone,  Amb.  708:  S.  G.,  cited  Oxenden 
V.  Lord  Gompton,  4  B.  C.  C.  237,  note, 
23er  Lord  Apsley  ;  2  Ves.  jun.  72,  per 
Lord  Loughborough  ;  Newport's  case, 
cited  lb.  ;  [Be  Gist,  5  Ch.  D.  (C.A.) 
881  ;]  Be  Badcock,  4  M.  &  Cr.  440. 
But  it  vi^as  said  in  the  last  case,  that 
"  if  the  money  were  laid  out  in  a  pur- 
chase of  land,  or,  what  was  the  same 
thing,  in  building  a  fai'mhouse,  it 
would  be  right  that  the  sum  so  laid 
out  should  retain  its  character  of 
personalty." 

(j)  Justice  De  Grey's  argument  in 
Ex  parte  Grimstone,  ubi  sup.y  but  see 
Degg's  case,  cited  Oxenden  v.  Lord 
Gompton,  4  B.  C.  C.  235,  note. 
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out  a  sum  in  purchasing  timber  for  repairs,  when  they  ought 
to  have  cut  timber  on  the  estate,  Lord  Hardwicke  said  that, 
having  done  so  merely  to  serve  their  own  interest,  they  should 
make  good  the  disbursement  to  the  lunatic's  next  of  kin  (a). 

[Where  the  estate  duty  on  the  realty  of  a  lunatic  was  paid  out  [Estate  duty.] 
of  the  personalty,  so  that  any  charge  on  the  realty  in  favour  of 
the  personalty  was  extinguished  before  the  death  of  the  lunatic, 
it  was  held  that  the  next  of  kin  had  no  right  to  have  a  charge  on 
the  realty  for  the  amount  of  the  duty,  there  being  no  interest  in 
the  lunatic  requiring  the  charge  to  be  kept  alive,  and  no  person 
who  could  require  it  to  be  raised  (&).] 

10.  In  the  preceding  cases  the   conversion  has  been  for  the  Conversion  not 
clear  benefit  of  the  lunatic,  but  in  general   the  Court  will  not  there^it  iTclearly 
lightly  change  the  condition  of  the  property,  but  will  only  act  for  tlie  lunatic's 
on   pressing   and   urgent    occasions  (c) :   it    will    interfere    with 
great  caution,  and   do  nothing  that  is  unnecessary  or  uncalled 
for  (d).     The  Court  will  not  huy  and  sell  for   the  lunatic  (e) ; 
and  therefore,  if  the  committee  of  a  lunatic  wantonly,  and  of  his 
own  head,  lay  out  money  upon  land,  or  turn  land  into  money, 
the  Court  will  not  suffer  such  fraudulent  management  to  affect 
the  rights   of  the   representatives  (/),  but  will   transfer  to  the 
heir  what  ought  to  have  remained  real  estate,  and  to  the  next 
of  kin  what  ought  to  have  remained  personal  estate  (g).     [So, 
where  a  lunatic  was  tenant  in  tail  in  possession  of  large  estates, 
upon  which  it  was  desirable  to  expend  a  considerable  sum  for 
repairs  and  improvements,  and  he  was  also  entitled  to  a  fund  in 
Court  sufficient  for  the  required   outlay,  it  was  held  that  the 
expenses  of  the  repairs  and  improvements  on  the  settled  estates 
ought  to  be  raised  by  mortgage  or  charge  of  those  estates,  and 
that  the   fund   in  Court   ought  not  to   be  applied  for  the  pur- 
pose (A) ;]  and  where  a  mortgage  upon  the  lands  of  the  lunatic  is  Personal  estate 
discharged  out  of  his   personal   estate,  though   it  was  formerly  of  reaUstate!'^^ 
held  that  the  next  of  kin  after  the  lunatic's  decease  had  no  lien 

(a)  Ex  parte  Ludlow,  3  Atk.  407.  Ex  parte  Grimstone,  cited  in  Oxenden 

[(b)  Be  Hole,  (1905)   2   Ch.    384 ;  v.  Lord  Gompton,  4  B.  0.  C.  235,  note, 

(1906)  1  Ch.  (C.A.)  673.]  per  Lord  Apsley  ;  Sergeson  v.  Sealey, 

(c)  Ex  parte  Bromfield,  1  Ves.  jun.  2  Atk.  414,  per  Lord  Hardwicke. 
463,  and  3  B.   C.   0.  515,  per  Lord  (/)  See  Ex  parte  Bromfield,  1  Ves. 
Thurlow  ;  and  see  Be  Mary  Smith  (a  jun.  462. 

lunatic),  10  L.  E.  Ch.  App.  79.  (g)  Anon,  case,  2  Freem.  114 ;  Awd- 

(d)  Oxenden  v.  Lord  Gompton,  2  ley  v.  Awdley,  2  Vern.  192  ;  Marquis 
Ves.  jun.  76,  and  4  B.  C.  C.  238,  per  of  Anandale  v.  Marchioness  of  Anan- 
Lord  Loughborough.  dale,  2  Ves.  384,  per  Lord  Hardwicke  ; 

(e)  Oxenden    v.    Lord    Gompton,   2  and  see  Be  Badcock,  4  M.  &  Cr.  440. 
Ves.  jun.  73,  per  Lord  Loughborough  ;  [(h)  Be  Gist,  5  Ch.D.  (C.A.)  881.] 
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[Transfer  of 
mortgage  should 
be  taken,  ] 


[Eight  of  custo- 
mary heir  pre- 
served in  equity 
on  enfranchise- 
ment.] 


[Money  of 
lunatic  invested 
inland.] 


upon  the  real  estate  for  the  amount  expended  (a),  it  has  since 
been  ruled  that  the  personal  estate  after  the  lunatic's  death 
shall  be  recouped  the  amount  expended  in  exonerating  the  real 
estate  (6).  [And  where  a  mortgage  of  a  lunatic's  real  or  lease- 
hold property  is  paid  off  out  of  his  personal  estate,  the  mort- 
gage ought  not  to  be  re-conveyed  to  the  lunatic,  but  kept  on 
foot  by  transferring  it  to  the  committee,  to  be  disposed  of  as  the 
Court  may  direct,  so  as  to  leave  open  the  question  how  the 
mortgage  debt  should  ultimately  be  borne  (c).]  However,  if 
timber  be  cut  down,  not  by  a  committee  in  breach  of  his  duty, 
but  by  a  stranger  tortiously,  then,  as  there  is  no  abuse  of  con- 
fidence, the  heir  has  no  equity,  and  the  property  of  the  timber, 
like  a  windfall,  will  belong  to  the  executor  (d). 

[11.  Where  a  copyhold  estate,  as  to  which  the  rules  of  descent 
were  different  from  those  of  freeholds,  was  enfranchised,  the 
Court  inserted  in  the  order  sanctioning  the  enfranchisement,  a 
declaration  carrying  over  the  equitable  interest  in  the  enfranchised 
property,  in  the  event  of  the  lunatic  dying  intestate,  to  the 
persons  who  would  have  taken  it  if  it  had  not  been  enfran- 
chised (e). 

12.  So  where,  under  an  order  made  in  lunacy,  part  of  the 
personal  estate  of  a  lunatic  was  laid  out  in  the  purchase  of  real 
estate  as  a  convenient  mode  of  investment,  and  a  declaration 
was  inserted  in  the  conveyance,  in  conformity  with  the  terms  of 
the  order,  that  the  premises  granted  were  "  to  all  intents  and 
purposes  to  be  considered  as  part  of  the  personal  estate  of  the 
lunatic,"  it  was  held  that  the  value  of  the  lands  was  part  of 
the  personal  estate  of  the  lunatic  at  his  death,  and  consequently 
liable  to  probate  duty  (/) ;  and  where  a  contract  for  purchase  of 
real  estate  was  entered  into  by  a  person  who  was  subsequently 
found  to  be  of  unsound  mind,  and  the  purchase  was  completed  by 
direction  of  the  Master  in  Lunacy,  and  then  the  lunatic  died 
intestate,  it  was  held  that,  as  there  had  been  an  election  by  the 
authorities  in  lunacy  to  adopt  the  voidable  contract,  a  conversion 
had  been  effected,  and  the  purchased  land  devolved  as 
realty  ig). 


(a)  Ex  parte  Orimstone,  Amb.  706  ; 
S.  C,  cited  Oxenden  v.  Oompton,  4  B. 
C.  0.  235,  and  IVeld  v.  Tew,  Beat.  272. 

(6)  TVeld  V.  Tew,  Beat.  266  ;  Be 
Leeming,  3  De  G.  F.  &  J.  43. 

[(c)  Re  Melly,  49  L.  T.  N.S.  429.] 

(d)  Anon,  case,  cited  Ex  parte  Brom- 
field,  1  Ves.  jun.  462,  and  3  B.  C.  C. 
515,  per  Lord  Thurlow. 


[(e)  Be  H.  D.  Byder,  20  Oh.  D.  (C.A.) 
514.] 

[(/)  Attorney -General  v.  Marquis  of 
Ailesbury,  12  App.  Cas.  672,  reversing 
the  decision  of  C.  A.,  16  Q.  B.  D. 
408,  and  restoring  decision  of  Q.  B.  D., 
14  Q.  B.  D.  895.] 

[((/)  BaUu-yn  v.  Smith,  (1900)  1  Ch. 
588.] 
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13.  Where  property  is  vested  in  trustees  in  trust  to  apply  the  [Out  of  what 
income  for  the  maintenance  of  a  lunatic  during  his  life,  and  any  ^gj^aintained.] 
surplus  income  not  required  is  to  be  accumulated  as  capital,  and 
the  lunatic  is  absolutely  entitled  to  other  property,  the  Court 
will  apply  the  life  interest,  in  the  first  place,  towards  his  main- 
tenance, unless  the  trustees  of  the  settled  property  have  an 
absolute  discretion  whether  they  will  apply  the  whole  or  any 
part  of  the  income  for  the  lunatic's  benefit,  in  which  case  the 
exercise  of  such  discretion  will  not  be  interfered  with  (a).] 

Next  as  to  infants. 

1.  Lord  Thurlow,  on  one  occasion,  but  without  having  examined  Infants  distm- 
...  .  1  ,  ,.     .         •  ,    1  1  guished  from 

the  authorities,  said  he  could  not  distinguish  between  lunatics  and  lunatics, 

infants  (&);  but,  when  the  matter  came  on  again,  and  he  had 
maturely  considered  the  subject,  he  never  once  hinted  at  the 
existence  of  such  a  doctrine  (c) ;  and,  indeed,  until  the  Wills 
Act,  1837,  there  was  a  very  broad  distinction  between  the  two 
cases ;  for,  if  a  lunatic  recovered,  which  in  contemplation  of  law  is 
always  possible,  he  had  precisely  the  same  power  of  disposition, 
though  by  different  modes,  over  one  species  of  property  as  over 
the  other  (d) ;  but  an  infant,  while  he  could  have  bequeathed 
personal  estate  under  the  age  of  twenty-one,  could  not  have 
devised  a  freehold  until  he  had  attained  that  age  (e).  The  Court, 
therefore,  would  not  allow  an  infant's  estate  to  be  converted  from 
one  species  of  property  into  another,  not  from  any  tenderness  to 
the  rights  of  the  representatives,  but  from  a  regard  to  the  cir- 
cumstances and  capacity  of  the  infant  himself.  Should  his  money 
have  been  turned  into  land,  he  would  have  lost  a  power  of  dis- 
position which  the  law  permitted  him  to  exercise :  should  land 
have  been  turned  into  money,  he  would  indirectly  have  gained 
a  power  which  the  policy  of  the  law  had  forbidden  him  (/). 

2.  Upon  the  same  principle,  had  timber  been  cut  on  an  infant's  Timber  cut  on  an 
estate,  the  proceeds,  and,  it  seems,  the  accumulation  of  the  pro- 
ceeds (g),  would  have  continued  part  of  the   realty,  and  have 

[(a)  Re  JVeaver,21  Ch. D.  (C. A.)  615.]  and  Ex  parte  Phillips,  19  Ves.  122,  per 

(6)  Ex  parte  Bromfield,  1  Ves.  jun.  Lord  Eldon  ;  Ashhurton  v.  Ashburton, 

461  ;  S.  a,  3  B.  C.  C.  515.  6  Ves.  6  ;   Sergeson  v.  Sealey,  2  Atk. 

(c)  Oxenden  v.  Lord  Compton,  2  Ves.  413  ;  Rook  v.  Worth,  1  Ves.  461,  per 
jun.  69  ;  S.  G.,  4  B.  C.  C.  231.  Lord  Hardwicke  ;  Witter  v.  Witter,  3 

(d)  See  Ex  parte  Phillips,  19  Ves.  P.  W.  99  ;  but  see  Earl  of  Winchelsea 
123.  V.  Norcliffe,  1  Vern.  435  ;  Inwood  v. 

(e)  See  Earl  of  Winchelsea  v.  Nor-  Twyne,  2  Eden,  152  ;  Ex  parte  Brom- 
cliffe,  1  Vern.  437,  in  which  case  the  field,  1  Ves.  jun.  461  ;  [and  see 
distinction  appears  first  to  have  been  Warnicher  v.  Bretnall,  23  Ch.  D.  188]. 
noticed.  {g)  See  Ex  parte  Bromfield,  1  Ves. 

(/)  Ware  v,  Polhill,  11  Ves.  278,      jun.  454. 
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Exoneration  of 
infant's  real 
estate  out  of  his 
personal  estate. 


Necessary 
expenses. 


Vernon  v.  Vernon. 


Exceptions  from 
the  general  rule. 


descended  to  the  heir  (a).  But  a  distinction  was  taken  in  Mason 
V.  Mason  (b)  (and  Sir  Thomas  Clarke  said  he  allowed  it  (c),) 
between  the  case  of  an  infant  tenant  in  fee  and  an  infant  tenant 
in  tail :  that  in  the  former  case  the  proceeds  of  the  timber  should 
be  taken  as  realty,  inasmuch  as  the  infant  was  thus  at  all  events 
absolutely  entitled  ;  but  in  the  latter  case,  as  the  proceeds  might, 
if  impressed  with  the  character  of  realty,  become  vested  in  the 
remainderman,  the  Court  would  treat  the  fund  as  personalty,  and 
give  it  to  the  infant's  executors. 

3.  Again,  if  an  infant's  money  had  been  applied  to  pay  off  a 
charge,  or  redeem  a  mortgage  affecting  his  real  estate,  it  was  the 
better  opinion  (though  some  old  authorities  were  against  it),  that 
the  sum  so  invested  would  still  be  looked  upon  as  part  of  the 
personalty  (d). 

4.  But  necessary  expenses,  though  affecting  the  infant's  lands, 
were  allowed  to  be  thrown  upon  the  personal  fund,  as  disburse- 
ments for  repairs  (e),  for  keeping  up  a  house,  &c.  (/). 

5.  So,  in  Veriion  Y.  Vernon  (g),  where  an  estate  was  devised  to 
an  infant  in  consideration  of  his  paying  the  sum  which  the  original 
purchase  had  cost,  it  was  held  that  the  amount,  being  a  necessary 
outlay,  had  properly  fallen  upon  the  personalty,  and  the  next  of 
kin  were  not  entitled  to  compensation. 

6.  There  were  some  cases  to  which  the  reason  for  preserving 
the  original  character  of  the  property  did  not  apply.  Thus,  if  an 
infant  was  seised  of  a  lease  for  lives  ex  parte  maternd,  and  the 
guardian  procured  a  new  leafee  to  be  granted  to  the  infant  and  his 
heirs,  whereby  the  old  lease  was  merged,  the  substituted  lease 
would  not  descend  in  the  maternal  line,  but,  as  a  new  acquisition, 
would  go  to  the  heirs  on  the  part  of  the  father  (A) ;  for  it  being 


(a)  Tullet  V.  Tullet,  I  Dick.  322  ; 
8.  G.,  Amb.  370  ;  Mason  v.  Mason, 
cited  lb.  371  ;  Ex  parte  Phillips,  19 
Ves.  124,  per  Lord  Eldon  ;  and  see 
Book  V.  Worth,  1  Ves.  461  ;  but  see 
Ex  parte  Bromfield,  3  B.  C.  C.  516. 

(6)   Ubi  sup. 

(4  Tullet  V.  Tullet,  Amb.  371  ;  and 
see  Dyer  v.  Dyer,  34  Beav.  504. 

(d)  Ex  parte  Bromfield,  3  B.  C.  C. 
516,  per  Lord  Thurlow  ;  Tidlet  v. 
Tullet,  1  Dick.  323,  per  Sir  T.  Clarke  ; 
Seys  V.  Price,  9  Mod.  2-20,  per  Lord 
Hardwicke  ;  Dowling  v.  Belton,  1  Kan. 
&  Kelly,  462  ;  but  see  2  Freem.  114, 
c.  126  ;  Ex  parte  Grimstone,  Amb.  708  ; 
Palmes  v.  Danhy,  Pr.  Ch.  137  ;  Zoach 
V,  Lloyd,  cited  Awdley  v.    Awdley,  2 


Vern.  192  ;  as  to  Dennis  v.  Badd,  cited 
lb.  193,  see  Earl  of  Winchelsea  v. 
Norcliffe,  1  Vern.  436  ;  [and  see  War- 
nicher  v.  Bretnall,  23  Ch.  D.  188]. 

(e )  Ex  parte  Orimstone,  cited  Oxen- 
den  V.  Lord  Gompton,  4  B.  C.  C.  235, 
note,  per  Lord  Apsley. 

(/)  Ex  parte  Orimstone,  Amb.  708, 
per  eundem. 

(g)  Cited  in  Ex  parte  Bromfield,  1 
Ves.  jun.  456. 

(7i)  Mason  v.  Day,  Pr.  Ch.  319; 
Pier  son  v.  Shore,  1  Atk.  480  ;  [and  see 
Be  Wells,  (1903)  1  Ch.  848,  853.  As 
to  the  general  jurisdiction  of  the 
Court  to  sanction  investments  by 
trustees,  see  ante,  p.  392]. 
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perfectly  immaterial  to  the  infant  himself  whether  the  seisin  was 
in  the  paternal  or  maternal  line,  the  representative  ex  parte 
maternd  had  no  equity  against  the  representative  ex  parte 
pateriid.  [The  Court  has  jurisdiction  to  change  the  nature  of 
an  infant's  estate  by  sanctioning  a  scheme  which  is  manifestly 
for  the  infant's  benefit,  as,  for  example,  by  making  his  interest 
absolute  instead  of  contingent  (a). 

7.  Where  repairs  are  absolutely  necessary  for  the  protection  of  [Repairs.] 
an  infant's  property,  the  Court  has  jurisdiction  to  direct  the  raising 

of  the  necessary  funds  by  mortgage  or  sale  of  part  of  the  infant's 
.property  (b).  But  the  jurisdiction  should  be  jealously  exercised, 
and  only  in  cases  which  amount  to  actual  salvage  (c).] 

8.  By  the  Wills  Act  (d),  an  infant  has  no  greater  testamentary  Effect ofWilla 
power  over  personal  than  over  real  estate  ;  and  it  remains  to  be    °  ' 

seen  how  far  the  removal  of  the  ground,  so  frequently  relied 
upon,  against  permitting  the  conversion  of  the  personal  estate 
of  an  infant  into  realty,  can  be  treated  as  having  diminished 
the  rights  of  the  next  of  kin,  or  as  authorising  the  application 
of  the  decisions  in  lunacy  to  the  administration  of  the  property 
of  infants. 

9.  The  leaning  of  the  Courts  would  appear  to  be  to  simplify  the  Dyer  v.  Dyer, 
law  by  assimilating  the  case  of  infants  to  that  of  lunatics.     Thus  in 

a  modern  case  (e)  an  estate  was  devised  to  an  infant,  his  heirs  and 
assigns,  with  a  limitation  over  on  his  dying  under  twenty-one,  and 
timber  was  cut  on  the  estate  during  the  infancy  with  the  sanction 
of  the  Court.  The  infant  died  without  attaining  his  age,  and  the 
question  was  whether  the  proceeds  belonged  to  the  infant's  per- 
sonal representative,  or  should  go  with  the  estate  to  the  person 
entitled  under  the  limitation  over,  and  Sir  J.  Eomilly,  M.E.,  held 
it  to  be  personalty,  and  evidently  made  no  distinction  between 
infancy  and  lunacy. 

1(a)  Be   Wells,  (1903)  1    Ch.  848,  if  an  estate  be  settled  upon  A.  for  life 

explaining  Peto  v.    Gardner,  2  Y.  &  only,  with  remainders  over,  and  the 

C.  C.  C.  312.]  Court  outs  the  timber  for  the  benefit 

[(b)  Re  Jackson,   21    Ch.    D.   786 ;  of  all  parties  interested,  the  proceeds 

Glover  v.  Barlow,  21  Ch.  D.  788,  note  ;  will  go  along  with  the  estate  ;  Field 

and  see  Conway  v.  Fenton,  40  Ch.  D.  v.  Brown,  27  Beav.   90  ;    unless  the 

512,  517.]  order  be  made  upon  the  application  of 

[(c)  Per  Kay,  J.,  Re  Jackson,  ubi  a  remainderman  entitled  in  fee  simple, 

sup.  ;  and  see  cases  cited  ante,  p.  592.]  subject  to  the  prior  estate  ;  Phillips  v. 

(d)  7  W.  4.  &  1  Vict.  c.  26.  Daycock,  W.  N,  1867,  p.  54, 

(e)  Dyer  v.  Dyer,  34  Beav,  504,   Bvit 
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CHAPTER  XXXIII 

In  this  chapter  we  propose  to  consider  such  parts  only  of  the 
practice  of  the  Court  as  most  materially  affect  trustees  and  their 
cestuis  que  trust,  and  are  capable  of  being  compressed  within 
reasonable  limits,  viz. — Fust,  Distringas ;  Secondly,  Production  of 
documents ;  Thirdly,  Compulsory  payment  into  Court ;  Fourthly. 
Receivership  ;  and  Fifthly,  Costs  of  suit  (a). 


SECTION  1 

OF   DISTRINGAS 

Danger  to  which       1.  In  the  case  of  stock  transferable  in  the  books  of  the  Bank 

exposed  in  °^  England,  and  also  in  the  case  of  the  stocks  and  shares  of  many 

consequence  of     other  public  Companies,  no  obligation  exists  on  the  part  of  the 

being  reoog-         bank  or  public  company  to  look  beyond  the  title  of  the  legal 

"'^^'^-  holder.     The    modern    form    of    legislative    enactment  on    the 

subject  is  usually  to  the  effect  that  the  company  "  shall  not  be 

bound  to  see  to   the  execution   of  any  trust,  whether  express, 

implied,  or  constructive  "  (6).     Where,  therefore,  property  of  this 

[(a)  In  the  sixth  and  earlier  editions  editions  the  recent  changes  in  the 

of  this  work,  the  subject  of  parties  to  practice  of  the  Court  must  be  borne 

suits  relating  to   trusts,  and  of  the  in  mind.] 

order  and  manner  in  which  trustees  (5)  Companies  Clauses  Consolida- 

and   cestuis  que    trust   ought  to   sue  tion  Act,  1845  (8  Vict.  o.  16),  s.  20  ; 

or  be  sued  were  considered  at  some  and  see  Companies  Act,  1862  (25  & 

length,    but    in    referring    to    those  26  Vict.  o.  89),  s.  30,  and  ante,  p.  905. 
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description  is  held  upon  trust,  the  interests  of  the  cestui  que 
trust  are  peculiarly  liable  to  be  endangered  by  the  dishonesty  of 
the  trustee ;  and,  indeed,  but  for  the  means  of  protection  now 
about  to  be  explained,  would  be  almost  entirely  at  his  mercy. 

2.  1\iQ  distriifigas  was  originally  a  process  of  the  equity  side  Origin  of  the 
(afterwards  abolished)  of  the  Court  of  Exchequer  for  compelling  ^ingal'^'^ 
the  appearance  of  a  corporation  to  a  bill  filed,  but  formerly  it 

was  a  common  practice,  more  particularly  in  any  emergency,  to 
issue  a  subpoena  before  the  bill  was  actually  on  the  file.  When, 
therefore,  a  party  sought  to  restrain  a  transfer  of  stock,  before 
he  filed  the  bill  against  the  holder  of  the  stock  and  the  bank 
(which  was  then  a  necessary  party),  to  prevent  any  mischief  in 
the  interim,  he  served  process  immediately  on  the  secretary  of 
the  bank  to  appear  to  the  bill.  But  as  the  form  of  distringas 
gave  no  information  as  to  the  stock  to  be  restrained,  the  dis- 
tringas was  accompanied  with  a  notice  in  writing,  which  speci- 
fied the  stock,  and  required  the  bank  not  to  permit  the  transfer. 
The  effect  of  this  was,  that  if  the  holder  of  the  stock  applied 
to  the  bank  to  make  a  transfer,  the  bank  immediately  forwarded 
a  notice  to  the  party  issuing  the  distringas,  that  unless  he 
actually  filed  a  bill,  and  obtained  and  served  an  injunction 
before  a  certain  day,  they  should  permit  a  transfer  to  be  made. 

3.  The  Law  Amendment  Act,  1705  (4  Anne,  c.  16),  sect.  22,  Ptactice  con- 
declared  that  no  sibbpoena  or  other  process  for  appearance  should  standing" 4^Anne, 
issue  until  after  the  bill  was  filed  :  and  the  Transfer  of  Stock  Act,  <=•  16,  and  39  &  40 
1800  (39  &  40  G.  3.  c.  36),  enabled  suitors  to  obtain  an  injunc- 
tion against  the  bank,  without  making  the  bank  a  party.     How- 
ever, in  practice  the  distringas  still  continued  to  be  served  on 

the  bank,  and  the  same  attention  was  paid  to  it  in  not  allowing 
a  transfer. 

4.  The  convenience  of  the  distringas  was  so  sensibly  felt,  from  Process  trans. 
the  frequent   necessity  of  laying  an  embargo   upon  stock  at  apj'^'®'^*" 
moment's  notice,  that  when  the  Court  of  Chancery  Act,  1841  (5  abolition  of  the 
Vict.  c.  5),  abolished  the  equity  side  of  the  Exchequer,  it  was  ^^^j.^^  ^''''''• 
thought  expedient  to  transfer  the  process  to  the  Court  of  Chancery, 

and  enlarge  the  remedy. 

5.  Accordingly,  by  sect.  4  of  the  Act  referred  to,  it  was  by  Additional 
way  of  additional  remedy  enacted  that  "  it  should  be  lawful  for  w'^s^^ief  "^^s 
the  •  Court  of  Chancery,  upon  the  application  of  any  party  in-  s.  i. 
terested,  by  motion  (a)  or  petition,  in  a  summary  way,  without  bill 

[(a)  The  application  ought  to  be      of  the  will  or  other  instrument  affect- 
intituled  in  the  matter  of  the  trusts      ingthefund:  it;6i'«A;6,W.N.(190:i)42.] 
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filed,  to  restrain  the  Bank  of  England  or  other  company,  whether 
incorporated  or  not,  from  permitting  the  transfer  of  any  stock  in 
the  public  funds,  or  any  stock  or  shares  in  any  public  company, 
or  from  paying  any  dividend  or  dividends  due  or  to  become  due 
thereon ;  and  every  order  of  the  Court  upon  such  motion  or 
petition  should  specify  the  amount  of  the  stock,  or  the  particular 
shares  to  be  affected  thereby,  and  the  name  or  names  of  the 
person  or  persons,  body  politic  or  corporate,  in  which  the  same 
should  he  standing." 

6.  An  application  to  the  Court  under  this  section  must  be 
founded  upon  an  affidavit  verifying  the  special  grounds  upon 
which  it  proceeds  (a).  And  when  the  order  has  been  made,  as 
it  was  not  the  intention  of  the  Legislature  to  do  more  than  pro- 
tect the  stock  until  the  party  could  assert  his  right  in  the 
ordinary  way,  if  the  opposite  party  move  to  dissolve  the  injunc- 
tion, and  the  Court  sees  that  there  has  been  great  neglect  on  the 
part  of  the  person  who  obtained  the  order,  and  that  any  exten- 
sion of  time  would  be  oppressive  to  the  party  restrained,  it  will 
not  as  of  course  give  further  time  for  instituting  proceedings  (J). 
Under  the  former  practice,  when  a  bill  had  been  filed  and  an 
answer  put  in,  and  the  defendant  moved  to  discharge  the 
restraining  order,  the  plaintiff  was  allowed  to  file  affidavits  in 
opposition  to  the  answer,  and  was  not  confined  to  the  merits 
disclosed  in  the  answer  (c). 

7.  By  sect.  5  {d)  of  the  Act  it  was  enacted  that  in  the  place 
and  stead  of  the  writ  of  distringas,  as  the  same  had  been  there- 
tofore issued,  a  writ  of  distringas  in  the  form  set  out  in  the 
schedule  to  the  Act  should  be  issuable  from  the  Court  of  Chancery, 
and  be  sealed  at  the  subpoena  office,  and  the  force  and  effect  of 
such  writ,  and  the  practice  under  or  relating  to  the  same,  should 
be  such  as  was  then  in  force,  provided,  nevertheless,  that  such 
writ,  and  the  practice  under  or  relating  to  the  same,  should 
be  subject  to  such  orders  and  regulations  as  might  be  made 
with  reference  to  the  proceedings  and  practice  of  the  Court  of 
Chancery  (e). 

\{d)  Repealed  by  the  Statute  Law 
Eeviaion  Act,  1892  (55  &  56  Vict, 
c.  19).] 

(e)  In  the  schedule  to  the  Act,  the 
form  of  the  writ  was  as  follows ; 
"Victoria,  &e.,  to  the  Sheriffs  of 
London,  greeting.  We  command  you 
that  you  omit  not,  by  reason  of  any 
liberty,  but  that  you  enter  the  same, 
and    distrain    the     Governor     and 


(ft)  Ex  parte  Field,  1  Y.  &  C.  C.  C. 
1  ;  Be  Marquis  of  Hertford,  1  Hare, 
686  ;  Re  Locke  and  others,  18  W.  R. 
275  ;  Be  East  of  England  Bank,  6 
N.  E.  81. 

(6)  Be  Marquis  of  Hertford,  1  Hare, 
584  ;  see  same  case,  1  Ph.  203. 

(c)  lb.  1  Ph.  203  ;  and  see  Chancery 
Procedure  Act,  1852  (15  &  16  Viet.  c. 
86),  3.  59. 
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8.  The  Act,  as  we  have  seen,  empowered  the  Court  to  regulate  Orders  of  Court 
the    practice    of    the    distringas,   and    orders    [were   accordingly  pjf^y*g"^ 
issued  with  that  object  (a) :  but  the  writ  of  distringas  has  now 

been  superseded  (b),  and  a  notice  substituted  in  its  place,  which  [Notice  substi- 
is  made  to  apply  not  only  to  the  Bank  of  England,  but  to  all  writy"' *'"' 
companies,  whether    incorporated  or    not,   and   the   practice   in 
relation  to  such  notices  is  now  regulated  by  Order  XLVI.,  Rules 
2—11,  of  the  Eules  of  the  Supreme  Court,  1883. 

9.  The  present  course  is  as  follows  : — The  party  seeking  the  [Present  practice 
benefit  of  the  Act  prepares  a  notice,  and  makes  an  affidavit  in  and^s^r^vTug'the 
the    form    prescribed    by  the    general    order.     The   notice  and  notice  in  lieu  of 
affidavit  are  then  filed  in  the  Central  Office,  and  an  office  copy   ^'"'^^'^■^ 

of  the  affidavit  and  a  duplicate  of  the  notice,  authenticated  by 
the  seal  of  the  Central  Office,  are  obtained  and  served  on  the 
bank  or  company ;  and  such  service  has  the  same  force  and 
effect  against  the  bank  or  company  as  a  writ  of  distringas  duly 
issued  under  the  5th  section  of  the  Act  previously  had. 

The  notice  may  be  withdrawn  by  the  person  by  whom  or  on 
whose  behalf  it  was  given,  on  a  written  request  signed  by  him, 
or  its  operation  may  be  made  to  cease  by  an  order  made  upon 
notice,  on  the  application  of  any  other  person  claiming  to  be 
interested. 

If,  while  the  notice  continues  in  force,  the  bank  or  company 
receive  from  the  person  in  whose  name  the  stock  is  standing,  or 
from  some  person  acting  on  his  behalf  or  representing  him,  a 
request  to  permit  the  stock  to  be  transferred,  or  to  pay  the 
dividends  thereon,  the  bank  or  company  is  not,  by  force  or  in 
consequence  of  the  service  of  the  notice,  authorised  without  the 
order  of  the  Court  or  a  judge  to  refuse  to  permit  the  transfer 
to  be  made,  or  to  withhold  the  payment  of  the  dividends,  for 
more  than  eight  days  after  the  date  of  the  request.]  The  result 
is,  that  when  the  holder  of  the  stock  requests  a  transfer  of  the 
stock,   or  payment   of    the   dividends,   the   bank   [or   company] 

Company  of  the  Bank  of  England,  by  complainant ;  and,  further,  to  do  and 

all  their  lands  and  chattels  in  your  receive   what    our  said   Court  shall 

bailiwick,  so  that  they,  or  any  of  them,  then  and  there  order  in  the  premises, 

do  not  intermeddle  therewith  until  and  that  you  then  leave  there  this 

We  otherwise  command   you  ;    and  writ.     Witness,"  &c. 

that  you  answer  us  the  issue  of  the  (a)  XXVII.  Cons.  Order,  1860.    See 

said  lands,  so  that  they  do  appear  Orders,  17th  November  1841,  3  Beav. 

before  us  in  our  High  Court  of  Chan-  sxxiii.  ;  and  10th  December  1841,  3 

eery  on  the             day  of             ,  to  Beav.  xxxviii. 

answer  a  certain  bill  of   complaint  [(6)    See   Eules    of    the    Supreme 

lately  exhibited    against    them  and  Court,  1883,  Order  XLVI.,  supersed- 

other  defendants  before  us  in  our  ing  the  similar  Rules  of  April,  1880.] 
said  Court  of  Chancery  by 
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immediately  forwards  a  notice  to  the  party  who  served  the 
notice,  that  unless  he  bring  an  action,  and  obtain  and  serve  an 
injunction  within  eight  days  from  the  date  of  such  request,  the 
transfer  or  payment  will  be  made.  The  party  must,  of  course, 
be  then  upon  the  alert  to  take  proceedings  and  obtain  and  serve 
the  injunction  before  the  eight  days  have  expired  (a). 
Distinction  be-  iQ.  [Until  the  issuing  of  the  order  of  April,  1880,  it  was 
under  the  4th  &  Considered  that  while  the  fourth  section  of  the  Act  applied]  not 
6th  ^ctions  of  merely  to  stock  in  the  funds,  but  to  stock  and  shares  of  public 
companies,  whether  incorporated  or  not,  the  5th  section  was  by 
the  joint  effect  of  the  schedule  to  the  Act  of  Parliament  and 
of  the  Orders  of  Court  before  referred  to  (h),  confined  to  stock 
transferable  at  the  Bank  of  England,  [but  this  distinction 
between  cases  under  the  4th  and  5th  sections  has  been  super- 
seded, and  by  Order  XLVI.,  Eule  3,  the  notice  is  applicable 
to  any  public  company,  whether  incorporated  or  not,  and  may 
affect  shares,  securities,  and  dividends  thereon,  as  well  as  stock. 
The  distinction,  however,  still  remains  that  notice  in  lieu  of 
distringas]  may  be,  and  is  in  fact,  freqiiently  obtained,  not  from 
any  fear  of  immediate  danger,  but  as  a  general  safeguard 
merely  (c) ;  whereas  a  special  case  must  be  made  in  order  to 
obtain  a  restraining  order  under  the  4th  section  (d). 

11.  The  [notice  in  lieu  of]  distringas  under  the  5th  section, 
and  the  restraining  order  under  the  4th  section,  may  both 
occasionally  be  resorted  to  should  circumstances  require  it ;  for 
the  adoption  of  either  remedy  is  not  an  election  of  the  one  to 
the  exclusion  of  the  other  (e).  "The  4th  clause,"  said  Sir  J. 
Wigram,  "  was  intended  for  interim  purposes, — to  protect  stock 
until  the  party  claiming  it  should  have  an  opportunity  of  assert- 
ing his  rights  by  bill  in  the  ordinary  way, — an  opportunity 
often  wanting  from  the  facility  with  which  that  species  of 
property  is  transferred  from  hand  to  hand,  and  which  the 
common  distringas,  preserved  by  the  5th  section,  does  not  in 
all    cases    afford    (/).     A    distringas   remains    (jf)  only  at  the 


Remedies  when 
concurrent. 


[(a)  The  proper  course  is  to  obtain 
an  interim  order,  ex  parte,  over  the 
next  motionday,  which  must  be  served 
on  the  legal  owners  of  the  stock  ;  Be 
Blaksley's  Trusts,  23  Ch.  D.  549.] 
[(6)  See  note  (a),  p.  1251.] 
(c)  See  Etty  v.  Bridges,  1  Y.  &  0.  C. 
C.  486 ;  [Hobbs  v.  JVayet,  36  Ch.  D. 
256,  260,  where  it  was  held  that  a 
legatee  by  putting  a  distringas  on 
shares  forming  part  of  the  testator's 


estate  does  not  accept  them  so  that  he 
cannot  afterwards  disclaim]. 

(d)  Note  (a),  p.  1250,  ante. 

(e)  Re  Marquis  of  Hertford,  1  Hare, 
584  ;  1  Ph.  129. 

(/)  And  see  Societe  Generate  de 
Paris  V.  Tramways  Union  Company, 
14  Q.  B.  D.  453,  454 ;  S.  0.,  in  D.  P. 
11  App.  Cas.  20,  worn.  Societe'  Generate 
de  Paris  v.  Walker. 

(g)  Sic.  Qu.  "restrains." 
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discretion  of  the  bank.  The  restraining  order,  which  the  4th 
section  enables  the  Court  to  grant,  is  imperative;  it  continues 
so  long  as  the  Court  sees  fit  to  direct,  and  can  only  be  discharged 
in  the  meantime  upon  the  application  of  the  parties  interested." 
"  Cases  might  arise,"  he  added,  "  in  which,  from  the  discovery 
of  new  matter,  after  a  distringas  had  issued,  or  from  the  bank 
peremptorily  but  erroneously  refusing  to  notice  a  distringas,  or 
perhaps  from  other  causes,  the  party  who  obtained  that  writ 
might,  notwithstanding,  upon  a  full  disclosure  of  the  facts  in 
a  case  of  merits  and  urgency,  entitle  himself  to  a  restraining 
order  under  the  4th  section  "  {a). 


SECTION  II 

OF    PRODUCTION 

1.  All  documents  held  by  the  trustee  in  that  character  must  General  rale, 
be  produced  by  him  to  the  cestids  que  trust,  who  in  equity  are 
the  true  owners  (6).  And  if  the  trustee  has  submitted  cases  to  Cases  for  opinion, 
counsel  and  taken  opinions,  not  for  the  purpose  of  defence  in 
any  litigation  between  himself  and  his  cesfuis  que  trust,  but  for 
his  guidance  as  trustee,  he  is  bound  to  produce  them  to  the 
cestuis  que  trust,  who  pay  the  expense  so  incurred  by  the 
trustee  (c).  [So,  in  a  suit  by  cestuis  que  trust  against  their 
trustees  to  compel  them  to   make  good  a  breach  of  trust,  the  , 

trustees  are  bound  to  produce  letters  and  copies  of  letters 
between  them  and  their  solicitors  in  relation  to  the  matters 
in  question  in  the  action  ante  litem  motam  (d)  ;  and  a  trustee 
cannot  claim  privilege  for  communications  passing  between  him 
and  his  co-trustee  employed  as  his  solicitor  (e).]  But  as  all  the  Parties. 
cestuis  que  trust  have  an  interest  in  the  documents,  they  must 
all  be  represented,  directly  or  indirectly,  in  the  suit  before  the 
documents  can  be  finally  dealt  with  (/).  If  the  trust  documents 
include  mortgages  upon  which  the  trust  fund  has  been  invested, 
the  production  cannot  be  objected  to  on  the  ground  that  the 
mortgagors,  or  persons  entitled  to  the  equity  of  redemption,  are 
not  parties  (g). 

(a)  Re  Marquis  of  Hertford,  1  Hare,  285,  549  ;  [Re  Postlethwaite,  35  Ch.  D. 

590  ;  [Re  Gowin,  33  Ch.  D.  179].  722]. 

(h)  Simpson  v.  Bathurst,  5  L.  E.  Ch.  [(d)  Re  Mason,  22  Ch.  D.  609.] 

App.  202,  per  Lord  Hatherley.  [(e)  Re  Postlethwaite,  35  Ch.  D.  722, 

(c)  Wynne  v.  Humberston,  27  Beav.  per  North,  J.] 
421  ;  Devaynes  v.  Robinson,  20  Beav.  (/)  Bugden  v.  Tylee,  21  Beav.  545. 

42  ;  Talhot  v.  Marshjield,  2  Dr.  &  Sm.  (g)  Gough  v.  0#ei/,  5De  G.  &  Sm.  653. 
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Trust  must  be 
established. 


Accounts. 


Privileged  com- 
munications. 


Persons  bound 
by  notice  of  the 
trust. 


2.  The  privilege  of  requiring  production  can  be  asserted  by 
a  cestui  que  trust  only  when  the  relation  of  trustee  and  cestui 
que  trust  has  been  established ;  for,  so  long  as  the  claim  is 
disputed,  the  would-be  cestui  que  trust  is  regarded  as  a  stranger  (a). 

3.  An  executor  and  trustee  is  bound  to  keep  clear  and  dis- 
tinct accounts,  and  if  he  enter  the  accounts  of  the  trust  in  his 
private  books,  he  is  bound  to  produce  them  (6) ;  and  if  an 
executor  or  trustee,  being  a  partner,  be  allowed  to  enter  the 
trust  accounts  in  the  partnership  books,  the  Court  will  not 
allow  the  partners  to  withhold  the  inspection  (c) ;  but  if  an 
agent  be  employed  to  manage  an  estate,  and  he  keeps  the 
accounts  in  the  same  books  in  which  the  accounts  relating  to 
the  estates  of  other  persons  are  kept,  the  production,  in  the 
absence  of  those  other  persons,  has  been  refused  (d). 

4.  Where  litigation  is  pending  or  is  contemplated  between  the 
trustee  and  his  cestui  que  trust,  and  the  trustee  submits  a  case 
to  counsel  for  his  opinion,  for  the  protection  of  the  trustee 
himself  adversely  to  the  cestui  que  trust,  the  case  and  opinion 
are  communications  within  the  general  rule,  and  privileged  from 
production  (e). 

5.  The  right  of  the  cestui  que  trust  is  enforced  not  only  as 
against  the  trustee  personally,  but  as  against  all  claiming  under 
him,  and  though  for  value,  if  with  notice  of  the  trust  (/). 


SECTION  III 


OF    COMPULSORY   PAYMENT  INTO   COURT 


General  rule.  1.  The  general  rule  as  laid  down  by  Lord  Eldon,  and  which 

has  ever  since  been  acquiesced  in,  is,  that  to  call  for  payment  of 
money  into  Court,  '"  the  plaintiff  must  either  be  solely  entitled 
to  the  fund  or  have  acquired  in  the  whole  of  the  fund  such  an 
interest,  together  with  others,  as  entitles  him   on  his   own   hehalf. 


(a)  Wynne  v.  Humherston,  27  Beav. 
421. 

(6)  Freeman  v.  Fairlie,  3  Mer.  43, 
per  Lord  Eldon ;  [and  see  Thomp- 
son V.  Dunn,  5  L.  R.  Ch.  573 ;  St 
George  v.  St  George,  19  L.  R.  Ir. 
225  ;  Re  Sutdiffe,  44  L.  T.  N.S. 
547]. 

(c)  Freeman  v.  Fairlie,  ubi  sup. 

(d)  Airey  v.  Hall,  12  Jur.  1043. 
[As    to    accounts  under  the   Public 


Trustee  Act,  1906,  see  ante,  Chap. 
XXIII.  p.  705.] 

(e)  Talbot  v.  Marshfield,  2  Dr.  & 
Sm.  285,  549  ;  Brown  v.  Oakshott,  12 
Beav.  252  ;  Devaynes  v.  Robinson,  20 
Beav.  42  ;  Bacon  v.  Bacon,  W.  N.  1876, 
p.  96  ;  [see  Re  Mason,  22  Ch.  D.  609  ; 
Mayor  and  Corporation  of  Bristol  v. 
Oox,  26  Ch.  D.  678]. 

(/)  Smith  y.  Barnes,  1  L.  R.  Eq.  65. 
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and  the  hehalf  of  those  others,  to  have  the  fund  secured  in 
Court"  (a).  It  is  not  indispensable  that  the  plaintiff  should  be 
the  person  exclusively  interested;  for  if  he  have  a  partial  or 
contingent  interest  (&),  it  is  enough,  provided  all  the  other 
persons  interested  in  the  fund  are  before  the  Court  (c) ;  and 
occasionally  the  Court  will  make  orders  for  payment  into  Court, 
although  some  of  the  persons  interested  in  the  money  are  not 
before  it  (d),  or  the  defendant  does  not  admit  that  all  are  before 
it  («).  Where  the  other  persons  interested  are  not  necessary 
parties  to  the  suit,  payment  into  Court,  if  consistent  with  the 
relief  sought  in  the  suit,  may  be  obtained  without  service  on 
them  of  the  notice  of  motion  (/) ;  but  where  cestuis  que  trust 
had  been  served  with  the  copy  of  a  bill  which  prayed  the  ap- 
pointment of  new  trustees,  and  a  transfer  of  the  fund  not  into 
Court  but  to  the  new  trustees,  the  Court  held  that  the  parties 
served  with  a  copy  of  the  bill  must  be  served  with  notice  of  the 
motion  to  transfer  the  fund  into  Court  {g).  [Where  there  are 
several  plaintiffs  all  must  join  in  the  application  (A).j 

2.  If  the  defendant  admits  himself  to  be  a  trustee  for  some  Plaintiff  may 
one,  but  it  remains  to  be  ascertained  whether  he  is  a  trustee  for  ^ble'^t'jye"  *  ^°^' 
the  plaintiff  or  for  other  parties,  the  plaintiff  may  move  upon 
his  possible  title,  where  all  persons  are  before  the  Court  among 
whom  there  will  be  found  some  one  who  is  entitled  {i).  "  In  a 
contest  as  to  the  title  to  any  particular  property,"  said  Lord 
Cottenham,  "the  Court  will,  in  some  cases,  take  possession  of 
the  subject-matter  of  the  contest  for  security  until  it  adjudicates 
upon  the  right.  Such  cases  generally  arise  when  the  property 
is  in  the  hands  of  stakeholders,  factors,  or  trustees  who  do  not 
themselves  claim  any  title  to  it.  In  ordering  money  into  Court 
under  such  circumstances,  the  Court  does  not  disturb  the  pos- 
session of  any  party  claiming  title,  or  direct  a  payment  before 
the  liability  to  pay  is  established"  (/). 

(a)  Freeman  v.  Fairlie,  3  Mer.  29  ;  {g)  Lewellin  v.  Cobbold,  1  Sm.  &  G. 

and  see  Dubless  v.  Flint,  4  M.  &  Or.  572. 

502  ;  M'Hardy  v.  Hitchcock,  11  Beav.  [(h)  Be  Wright,  (1895)  2  Ch.  747, 

77.  where,  however,  leave  to  amend  was 

(6)  Ross  V.  Ross,  12  Beav.  89.  granted,  and  the   motion  then  pro- 

(c)  Whitmarsh  v.  Robertson,  4  Beav.  ceeded  with.] 

26  ;  Bartlett  v.  Bartlett,  4  Hare,  631.  (i)  See  Voider  v.  Bank  of  England, 

(d)  Wilton  v.  Hill,  2  De  G.  M.  &  G.  10  Ves.  355  ;  Whitmore  v.  Turquand, 
807  ;  Hamond  v.  Walker,  3  Jur.  N.S.  IJ.  &  H.  296 ;  but  see  Dubless  v.  Flint, 
686.                                 ^  4  M.  &  Or.  502  ;  M'Hardy  v.  Hitchcock, 

(e)  Symonds  v.   Jenkins,   34   L.   T.  11  Beav.  73. 

N.S.  277  ;  24  W.  E.  512.  (j)  Richardson  v.  Bank  of  England, 

(/)  Marryatt  v.  Marryatt,  23  L.  J.      4  M.  &  Cr.  171. 
N.S.  Ch.  876. 
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3.  Occasionally,  where  the  fund  is  clear,  and  is  divisible 
between  the  plaintiff  and  defendant  in  certain  proportions,  the 
Court  has  ordered  the  defendant  to  pay  into  Court  the  share 
only  of  the  plaintiff  (a). 

4.  [It  was   formerly   the   rule  of  the   Court  that  where   the 
motion  was  made  before  decree,  the  merits  upon  which  it  was] 
founded  must  be  admitted  by  the  defendant's  answer,  and  that 
no  evidence  as  to  merits  could  be  adduced  aliunde  (b).    Thus  if 
money  was  standing  in  the  joint  names  of  several  persons,  as  of 
three  trustees,  it  would  not  be  ordered  into  Court  on  the  admis- 
sion  of  the   specific   sum  by  one,  though   the  others  admitted 
that  a  sum  was  standing  in  their  joint  names,  and  the  plaintiff 
offered  to  read  affidavits  sworn  by  them  from  which  the  amount 
of  the  sum  would  appear  (c).     [But  in  a  case  in  the  year  1878  {d), 
the   Court  of  Appeal  intimated  an  opinion  that  any  admission, 
whether   direct   or  implied,  would  be   sufficient  to   enable  the 
Court  to  act ;  and  in  a  subsequent  case,  where  a  motion  was  made 
in   an   administration   action,  after  the  defendant's  appearance, 
but  before  any  pleadings  had  been  delivered,  for  payment  into 
Court  of  sums  of  money  alleged  to  be  in  the  defendant's  hands, 
and  the  motion  was  supported  by  the  affidavit  of  the  plaintiff, 
but  the  defendant,  though  served  with  notice  of  the  motion,  did 
not  appear,  it  was  held  by  Sir  G.  Jessel,  M.E.,  that  the  defendant 
must  be  taken  to  have  admitted  that  he  had  received  the  money, 
as  he  had  not  denied  it,  and  he  was  ordered  to  pay  the  amount 
into   Court    (e).      Admissions  by   a    trustee    in    correspondence 
that  he  has  received  the  money,  and  a  recital  to  that  effect  in 
the   settlement   which  was   executed  by   him,  are  sufficient  to 
found  the  order  (/);  and  it  is  not  necessary  that  the  admission  . 


{a)  Rogers  v.  Rogers,  1  Anst.  174  ; 
Hamond  v.  Walker,  3  Jur.  N.S.  686  ; 
see  Score  v.  Ford,  7  Beav.  336. 

(6)  Beaumont  v.  Meredith,  3  V.  &  B. 
181,  per  Lord  Eldon ;  Richardson  v. 
Bank  of  England,  4  M.  &  Cr.  171,  175, 
per  Lord  Oottenham  ;  Dubless  v.  Flint, 
4  M.  &  Cr.  502  ;  Black  v.  Creighton,  2 
Moll.  554,  per  Sir  A.  Hart ;  and  see 
Green  v.  Pledger,  3  Hare,  171  ;  Hay  ell 
V.  Gihrrie,  2  L.  R.  Oh.  App.  452.  [How- 
ever in  Jervis  v.  White,  6  Ves.  738, 
Lord  Eldon  took  the  affidavit  of  the 
plaintiff  charging  the  defendant  with 
having  a  sum  of  money  in  his  hands, 
and  an  affidavit  of  the  defendant 
before  answer,  together  as  an  admis- 
sion, and  ordered  the  money  into 
Court.]     The    59th    section    of    the 


Chancery  Procedure  Act,  1852  (15  & 
16  Vict.  c.  86),  directing  the  defend- 
ant's answer  to  be  viewed  merely  as 
an  affidavit  in  motions  for  injunction 
or  receiver,  &c.,  did  not  touch  motions 
for  payment  into  Court. 

(o)  Boschetti  v.  Power,  8  Beav.  98. 

[(d)  London  Syndicate  y.  L(yrd,  8 
Ch.  D.  (C.A.)  84.] 

[(e)  Freeman  v.  Cox,  8  Ch.  D.  148  ; 
Porrett  v.  White,  31  Ch.  D.  (C.A.)  52. 
In  a  case  in  Ireland,  V.  C.  Chatterton 
declined  to  follow  Freeman  v.  Cox; 
see  Neshitt  v.  Baldwin,  7  L.  R.  Ir.  134.] 

[(/)  Hampden  v.  Wallis,  27  Ch.  D. 
251  ;  Porrett  v.  White,  31  Ch.  D.  (C.A.) 
52  ;  and  see  Wanklyn  v.  Wilson,  35 
Ch.  D.  180.] 


CH.  XXXIII.  S.  3]         COMPULSOEY    PAYMENT    INTO    COURT  1257 

should  be  contained  in  a  written  document ;  a  mere  verbal 
admission,  coupled  with  omission  to  reply  to  an  affidavit,  was 
held  to    be  sufficient  to  justify  the  order  being  made  (a). 

In    a    partnership    action   where   an   account    of  partnership  [Where  account 
dealings  had  been    furnished  by   the   defendant    before   action  [Xnoe  cltarly 
brought,  the   late  Master  of  the  Eolls,  Sir  G.  Jessel,  looked  at  due.] 
the   account,  rejected  certain  items,  turned  the   balance  against 
the  defendant,  and  ordered  him  to  pay  into  Court   (b) ;  and  in 
general,  where  an  account  has  been  rendered  and  the  Court  has 
before  it  the  parties  to  the  account  and  evidence  as  to  the  items 
in  dispute,  the  Court  will  look  into  the  facts  of  the  case,  and  if, 
"  in  the  fair  exercise  of  its  judicial  discretion "  (c),  it  can  arrive 
at  a  clear  conclusion  that  a  sum  will  be  due  to  the  plaintiff  on  the 
taking  of  the  account,  and  what  that  sum  will  be,  it  will  order 
payment  by  the  defendant  of  that  amount  into  Court  (d). 

The  Court  of  Appeal  has,  however,  recently  intimated  that  the  P"*  ^■^"^  ™°st 

^  be  unequivocal 

practice  ought  not  to  be  carried  further,  and  that  the  order  for  admission  that 

payment  into  Court  ought  not  to  be  made  unless  there  is  at  least  an  ?'°"^'^  receijed 
^  •'        _  °  .     "7  ^Dd  due  from 

unequivocal  admission  by  the  defendant,  by  pleading,  or  affidavit,  trustee.] 

or  omission  to  traverse  allegations  in  the  affidavits  against  him, 

that  the  money   has  come  to  his  hands,  and  that   it  is  owing 

from  him  (e). 

Where  a  defendant,  who  was  solicitor  to  the  first  mortgagees  of 
property  and  also  to  the  mortgagor,  admitted  by  his  defence. that 
he  had  received  purchase-moneys  on  a  sale  by  the  first  mortgagees, 
but  claimed  to  deduct  sums  which  he  had  actually  but  wrongly 
paid  at  the  request  of  the  executors  of  the  mortgagor,  the  Court, 
in  view  of  the  decisions  in  Nutter  v.  Holland  (/)  and  Neville 
V.  Matthewman  (g),  declined  to  order  him  to  pay  the  last-mentioned 
sums  into  Court  on  an  interlocutory  application  (A). 

Where,  upon  the  application  of  the  defendant,  who  had  been  [Where  admission 
ordered  to  pay  money  into  Court  upon  an  admission  in  his  defence  '"""'""^•J 
and  answer  to  interrogatories,  the  Court  was  satisfied  that  the 
admission  was  erroneous,  the  defendant  was  allowed  to  withdraw 

[(a)  Be  Beeny,  (1894)  1   Ch.   499,  man,  (1894)  3  Ch.  (C.A.)  345.] 

where  it  was  observed  by  North,  J.,  [(c)  Neville  v.  Matthewman,  (1894) 

that  Hollis  v.   Burton,  (1892)  3  Ch.  3  Ch.  (C.A.)  345  ;  and  see  Hollis  v. 

(C.A.)  226,  was  not  intended  to  over-  Burton,  (1892)  3  Ch.  (C.A.)  226 ;  Re 

rule  previous  cases.]  Wright,  (1895)  2  Ch.  747.] 

[(6)  Dunn  v.   Campbell,  27  Ch.  D.  [(/)  (1894)  3  Ch.  (C.A.)  408 ;   see 

254,  note.]  post,  p.  1259.] 

[(c)    London  Syndicate  v.   Lord,   8  [{g)  Vide  sup.] 

Oh.  D.  (C.A.)  90,  per  Jessel,  M.E.]  [(/i)    Grompton   and   Evans    Union 

[(d)  Wanklyn  v.  Wilson,  35  Ch.  D.  Bank  v.  Burton,  (1895)  2  Ch.  711.] 
180,  186  ;  and  see  Neville  v.  Matthew- 
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the  admission,  and  amend  his  defence  on  terms  of  his  paying  the 
money  into  Court  (a).] 

5.  It  would  seem  that  [the  old  rule  was  that]  not  only 
must  the  plaintiff  have  been  able  to  read  from  the  answer  an 
admission  of  the  defendant's  receipt  of  the  money,  but  also  an 
admission  of  his  own  title,  or  probable  title,  e.g.  as  next  of  kin, 
heir-at-law,  &c.,  and  that  if  the  defendant  ignored  the  plaintiff's 
title,  the  money  would  not  have  been  ordered  into  Court  (6). 
But  in  a  suit  to  establish  a  constructive  trust,  the  rights  of  the 
plaintiff  might  have  appeared  so  clear  upon  the  answer  that  the 
Court,  notwithstanding  a  formal  denial  by  the  defendant  that 
he  was  a  trustee,  would  have  felt  itself  justified  in  ordering  pay- 
ment (c).  [It  is  conceived  that  under  the  present  practice  any 
admission  by  the  defendant  of  the  plaintiff's  title,  whether  ex- 
pressed or  implied  from  his  conduct,  would  be  sufficient  to 
enable  the  Court  to  order  money  into  Court  (d). 

6.  Where  the  motion  is  made  after  decree,  the  Court  will  order 
money  into  Court  in  any  case  where  it  is  ascertained  to  its  satis- 
faction that  the  amount  must  in  any  event  be  ultimately  payable 
by  the  defendant,  and  if  the  certificate  of  the  Master  has  not 
been  made  finding  the  amount  due,  the  Court  will  in  a  proper 
case  satisfy  itself  by  an  examination  of  the  evidence  as  to  the 
amount,  and  order  payment  of  the  amount  so  ascertained  (e).] 

7.  The  plaintiff  cannot  ask  for  payment  of  money  into  Court 
upon  the  footing  of  an  equity  not  alleged  by  him  in  his  plead- 
ings, but  only  stated  by  the  answer  [or  statement  of  defence]. 
Thus,  where  the  plaintiff  filed  a  bill  claiming  one-fifth  of  the 
residuary  estate  of  a  testator  and  asking  relief  as  in  the  case  of 
an  open  account,  and  the  defendant  by  his  answer  stated  a  deed 
amounting  to  a  settlement  of  account  under  which  he  admitted 
a  sum  to  be  due  from  him,  it  was  held  that  the  plaintiff  could 
not,  without  amending  his  bill,  obtain  payment  into  Court  of  the 
sum  so  admitted  to  be  due  (/). 

8.  It  is  not  necessary  that  the  defendant  should  acknowledge 
the  fund  to  be  actually  in  his  hands ;  for  if  he  admit  that  he 
once  received  it,  and  state  that  he  afterwards  applied  it  in  a  way 
not   authorised   by  the  trust,  the   Court  will   fasten  upon  the 


[(ft)  Hollis  V.  Burton,  (1892)  3  Ch. 
(C.A.)  226.] 

(6)  Dubless  v.  Flint,  4  M.  &  Cr.  502  ; 
M' Hardy  v.  Hitchcock,  11  Beav.  73  ; 
Bank  of  Turkey  v.  Ottoman  Company, 
2  L.  E.  Eq.  366. 

(c)  Hagell  V.   Currie,  2  L.   R.    Ch. 


App.  452,  per  L.  J.  Cairns. 

[(d)  See  Freeman  v.  Cox,  8  Ch.  D. 
148  ;  but  see  Neslntt  v.  Baldwin,  7 
L.  R.  Ir.  134.] 

[(c)  London  Syndicate  v.  Lord,  8 
Ch.  D.  (C.A.)  84.] 

(/)  Proudfoot  V.  Hume,  4  Beav.  476. 
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receipt,  and  not  allow  him  to  discharge  himself  by  pleading  a 
breach  of  duty ;  as,  if  a  trustee  admit  that  he  once  had  a  fund 
in  his  hands,  but  that  he  afterwards  allowed  it  to  be  received  by  a 
co-trustee  who  misapplied  it  (a),  or  that  he  afterwards  sold  it  out 
and  did  not  re-invest  it  (b),  or  paid  it  away  improperly  (c),  or  lent 
it  on  personal  (d)  or  other  security  (e)  not  within  the  terms  of  the 
trust;  [and  where  the  trustee  had  sold  and  transferred  shares, 
it  was  not  sufficient  for  him  to  show  that  he  had  no  power  over 
the  shares,  without  showing  that  he  had  no  control  over  the 
purchase  money  (/)].  And  no  attention  will  be  paid  to  the  objection 
that  the  suit  is  for  the  very  purpose  of  securing  the  fund,  and 
therefore  that  the  money  ought  not  to  be  ordered  into  Court  until 
decree  (g). 

[The  contrary  is  the  case  where  the  procedure  is  by  originating  [Secus,  where 
summons  under  Order  LV.,  Eule  3  (d),  as  that  rule  is  confined  PrigTifatog^ 
to  payment  into  Court  of  money  "in  the  hands  of"  executors, summons.] 
administrators,  or  trustees  (h).] 

9.  But  if  an  executor  (and  the  rule  must  apply  equally  to  a  Payments  not 

trustee)  admits  in  his  answer  [or  statement  of  defence]  that  he  answer  miy  be 

has  received  a  specific  sum,  but  adds  that  he  has  made  payments,  verified  by  affi- 

the  amounts  whereof  he  does  not  specify,  in  respect  of  the  testator's 

estate,  the  Court  will  allow  him  to  verify  by  affidavit  the  amount 

of  the  payments   properly  made,  and  will   order  him  to  pay  in 

the  actual  balance  (i). 

10.  Payment  of  money  into  Court  is,  in  general,  confined  to  Payment  of 

the  cases  of  a  defendant's  admission  of  actual  possession  of  the  couiMf not  ordered 

fund,  or  of  a  receipt  not  followed  by  any  subsequent  legal  dis- °°  *  ™^''^  *'^™^^" 

1  !•  ,1         1  !••..,.,.  '•""  °'  oirnum- 

charge,  and  is  not  ordered  upon  a  mere  admission  of  facts  from  stances  showing 

which  a   liability  may  be   inferred   (j).     Thus,  if  a  defendant  *  ^^*^'^'*y' 

admit  that  he  has  had  a  fund  in  his  hands  from  a  certain  time, 

and  it  clearly  appears  that  he  is  liable  and  will  be  decreed  at  the 

(a)  Ingle  v.  Partridge,  32  Beav.  661  ;      Hinde  v.  Blake,  4  Beav.  597  ;  Bourne 
Symonds  v.  Jenkins,  34  L.  T.  N.S.  277  ;      v.  Mole,  8  Beav.  177. 

24  W.  K.  512.  [(/)  Re  Benson,  (1899)  1  Ch.  39.] 

(b)  Wiglesworth  v.    Wiglesworth,  16  {g)  See  Bothwell  v.  Rothwell,  2  S.  & 
Beav.  272  ;  Phillipo  v.  Munnings,  2  S.  217  ;    Wyatt  v.  Sharratt,  3  Beav. 
M.  &  Cr.  309  ;  and  see  Meyer  v.  Mon-  498  ;  ColUs  v.  GolUs,  2  Sim.  365. 
triou,  4  Beav.  346  ;  Futter  v.  Jackson,  \_{h)    Nutter  v.   Holland,   (1894)   3 
6  Beav.  424.  Ch.  (C.A.)  408,  overruling  Be  Ghap- 

(c)  See  Scott  v.  Becher,  4  Price,  350  ;  man,  54  L.  T.  N.S.  13.] 

Meyer  V.  Montriou,  iBeaY.SiS  ;  Nokes  (i)  Anon.,   4   Sim.   359;    and  see 

V.  Seppings,  2  Ph.  19.  Proudfoot  v.  Hume,  4  Beav.  476  ;  Boy 

(d)  Vigrass  v.  Binfleld,  3  Mad.  62  ;      v.  Gihhon,  4  Hare,  65. 

Gollis  V.  Gollis,  2  Sim.  365  ;   Boy  v.  (j)  See  Bichardson  v.  Bank  of  Eng- 

Gibbon,  4  Hare,  65.  land,  4  M.  &  Cr.  174  ;  Peacham  v.  Daw, 

(e)  Wyatt  v.  Sharratt,  3  Beav.  498  ;  6  Mad.  98. 
Gosteker  v.  Horrox,  3  Y.  &   C.   530  ; 
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Special  case  of 
a  trustee  who  is 
a  debtor  to  the 
tmat  estate. 


hearing  to  pay  interest,  yet  the  Court  will  not  order  him  to  pay 
interest  on  motion  (a),  unless  he  also  admit  that  he  has  actually 
made  interest,  which  amounts  to  a  receipt  (&). 

11.  The  case  of  Bothwell  v.  Bothwell  (c)  is  no  exception  to 
this  rule,  for  there  the  defendant  had  covenanted  with  the 
trustees  of  his  marriage  settlement  to  pay  850^.  within  twelve 
months  from  the  marriage,  and  the  covenant  not  having  been 
performed,  the  children  filed  a  bill  against  the  covenantor  and 
the  trustees  to  have  the  money  raised;  and  the  defendant 
admitting  "that  the  850^.  had  not  been  got  in,  but  that  it  was 
still  in  his  hands,"  the  Court  ordered  the  payment  into  Court,  not 
on  the  admission  of  the  debt,  but  "  that  it  was  still  in  his  hands." 

12.  However,  in  some  cases  the  Court  orders  payment  into 
Court  upon  motion,  of  what  is  apparently  a  mere  debt ;  as,  where 
an  executor  or  trustee  admits  himself  to  owe  a  debt  to  the 
estate  he  represents,  for  here  the  person  to  pay  and  the  person 
to  receive  being  the  same,  the  Court  assumes  that  what  ought  to 
have  been  done  has  been  done,  and  orders  the  payment,  not  as 
of  a  debt  by  a  debtor,  but  as  of  moneys  realised  in  the  hands  of 
the  executor  or  trustee  (d).  Thus,  where  A.,  B.,  and  C.  were 
appointed  executors  of  a  will,  of  whom  A.  and  C.  alone  proved, 
and  A.  and  B.  were  appointed  trustees,  and  a  bill  was  filed  by  A. 
for  the  administration  of  the  trusts  of  the  will,  and  B.  by  his 
answer  admitted  that  he  and  his  partner  G.  B.  were  indebted  to 
the  testatrix  at  the  time  of  her  decease,  and  that  part  of  the 
assets  had  been  lent  to  the  partnership  by  C,  and  that  the  sum 
of  113Z.  7s.  lOJd.  was  due  from  the  partnership  to  the  estate  on 
the  balance  of  accounts,  and  alleged  that  the  debt  owing  from 
the  partnership,  and  the  moneys  received  from  C.  the  executor, 
had  been  treated  as  part  of  the  assets,  and  applied  partly  in  pay- 
ment of  the  testatrix's  debts,  and  as  to  the  residue  upon  the  trusts 
of  the  will,  the  Court  held,  notwithstanding  B.'s  disclaimer  of 
having  acted,  that  he  must  be  deemed  to  have  acted  as  executor 
and  trustee,  and  as  such  to  have  received  the  moneys  in  question, 
and  ordered  him  to  pay  the  balance  into  Court  («). 

Where  trustees         13.  Trustees  will  not  be  ordered  to  pay  into  Court  where  they 

fund.     *^^ '''    '^  have  a  discretionary  power  over  the  fund,  and  it  appears  that 

they  are  intending  bond  fide  to  exercise  it ;   for  this  would  only 


(a)   Wood  V.  Doimes,  1  V.  &  B.  50. 

(6)  Freeman  v.  Fairlie,  3  Mer.  43  ; 
see  Wood  v.  Dowries,  1  V.  &  B.  50. 

(c)  2  S.  &  S.  217  ;  see  Richardson  v. 
Bank  of  England,  4  M.  &  Or.  174. 


(d)  Richardson  v.  Bank  of  England, 
4  M.  &  Or.  174,  per  Lord  Cottenham. 

(e)  White  v.  Barton,  18  Beav.  192  ; 
[and  see  Re  Bourne,  (1906)  1  Ch.  (O.A.) 
697,  ante,  p.  1192.] 
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lead  to  expense  by  occasioning  the  necessity  of  another  applica- 
tion to  have  the  fund  paid  out  again  (a). 

14.  Lord  Langdale  once  said,  that  according  to  the  old  practice,  Whether  the 

it  was  mere  matter  of  course  to  order  trust  funds  into  Court,  but  °ou*ge"  matter  o 

that  the  question  now  was  whether  there  existed  any  sufficient 

ground  for  the  order,  such  as  danger  to  the  fund,  &c.  (&).     V.  C. 

Stuart  subsequently  declared  his  adherence  to  the  old  practice  (c) ; 

[but  in  a  later  case,  V,  C.  Hall  was  of  opinion  that  the  rule  was 

not  absolute,  but  a  reasonable  ground  for  the  payment  must  be 

made  out  (d)]. 

15.  The  Court  will  occasionally  make  an  order  for  payment  Payment  into 
into  Court  at   the    hearing    of    the    cause,    ex    debito  jusfitice,  hearing, 
though  it  might  have  hesitated  to  do  so  upon  an  interlocutory 
application  by  motion  ;  as,  where  a  plaintiff  having  only  a  remote 
contingent  interest  in  a  fund  claims  at  the  hearing  to  have  the 

fund  brought  into  Court  (e).  And  an  order  for  payment  into 
Court  will  be  made  at  the  hearing,  if  proper,  without  notice  of 
motion  for  that  purpose  (/). 

16.  The  time   to  be  given  for  payment  of  money  into  Court  Time  allowed 
will  depend  on  the  circumstances  of  the  case.     If  it  be  money  courtf™*"  '"  ° 
in  the  defendant's  hands,  it  will  be  ordered  in  forthwith,  and  an 
immediate  transfer  may  be   directed   of   stock   standing  in  the 
defendant's  name.     Where  the  defendant  had  improperly  lent  a 

sum  on  personal  security,  but  no  insolvency  was  suggested  nor 
any  danger  as  to  the  money,  the  Court  ordered  it  to  be  paid  in, 
on  or  before  the  first  day  of  the  following  term  (g).  In  another 
case,  where  the  defendant  had  lent  820?.  upon  a  mortgage  not 
authorised  by  the  trust,  the  Court  allowed  six  weeks,  with 
liberty  to  apply  for  further  time  if  the  circumstances  should 
then  warrant  the  indulgence  (h). 

[17.  Where   trust   money  had   been  improperly  lent   without  [Payment  into 
security  to  the  trustee's  solicitor,  who  took  it  with  notice  that  it  not  a  party.]"*  °'^ 
was  trust  money,  the   Court,  in   the   exercise   of  its   summary 
jurisdiction  over  its  officers,  on  motion  in  an  administration  action 
to  which  the  solicitor  was  not  a  party,  made  an  order  that  he 
should  pay  the  money  into  Court  (i).] 

(a)  Talbot  v.  Marshfield,  2  Dr.  &      App.  xxx. 

Sm.  285.  ig)  Vigrass  v.  BinfieU,  3  Mad.  62  ; 

(b)  Boss  V.  Boss,  12  Beav.  89.  and  see  Hinde  v.  Blake,  4  Beav.  597  ; 

(c)  Bobertson  v.  Scott,  14  L.  T.  N.S.      Boy  v.  Gibbon,  4  Hare,  65. 

187.  (h)  Wyatt  v.  Sharratt,  3  Beav.  498  ; 

[(d)  Be  Braithwaite,  21  Ch.  D.  121.]  Score  v.  Ford,  7  Beav.  333. 

(e)  Governesses'  Institution  v.   Bus-  [(i)  Be   Carroll,  (1902)  2  Ch.   175. 

bridger,  18  Beav.  467.  In  such,  a  case  the  notice  of  motion 

(J)  Isaacs  V.  Weatherstone,  10  Hare,  should  be  entitled  in  the  action  and 
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18.  Where  a  [notice  in  lieu  of]  distringas  or  injunction  has 
been  previously  obtained  against  the  transfer  of  the  stock,  the 
Court  orders  the  transfer  into  Court  to  be  made, "  notwithstanding  " 
the  notice  or  injunction. 


SECTION  IV 


Receiver  will  be 
appointed  at  the 
instance  of  all 
the  cestuis  que 
trust. 


Also  where  trus- 
tee is  guilty  of 
misconduct,  or  is 
insolvent,  bank- 
rupt, kc. 


OF   KECEIVERSHIP 

1.  As  the  cestiois  que  trust  or  parties  beneficially  interested  in 
an  estate  are  in  equity  the  owners  of  it,  should  they  concur  in 
an  application  for  a  receiver,  and  the  trustee  consent,  the  Court 
will  at  any  time  make  the  order  (a).  But  the  usual  recognisances 
will  not  be  dispensed  with  (6). 

2.  And  as  each  cestid  que  trust  is  entitled  to  have  the  fund 
properly  protected,  a  receiver  will  be  granted  at  his  instance  if 
it  can  be  shown  that  the  trustee  has  been  guilty  of  misconduct, 
waste,  or  improper  disposition  of  the  trust  estate  (c),  or  that  he 
has  an  undue  leaning  or  bias  towards  one  of  two  conflicting 
parties  {d),  or  that  the  fund  is  in  daager  from  his  being  in  insol- 
vent circumstances  (e),  or  being  a  bankrupt  (/),  or  that  one 
trustee  has  misconducted  himself,  the  other  consenting  to  the 
order  {g),  or  that  he  is  incapacitated  from  acting  (h),  or  that  the 
executor  is  a  person  of  bad  character,  drunken  habits,  and  great 
poverty  {i).  [But  before  judgment  in  a  creditor's  action  a 
receiver  will  not  be  appointed  unless  a  case  is  shown  of  the 
assets  being  wasted  {j ),  nor  merely  because  the  executor  will 


in    the    matter    of    the    particular 
solicitor.] 

{a)  Brodie  v.  Barry,  3  Mer.  695  ; 
Bemcmont  v.  Beaumont,  cited  lb.  696  ; 
see  Browell  v.  Beed,  1  Hare,  435. 

(b)  Manners  v.  Furze,  11  Beav.  30  ; 
Tylee  v.  Tylee,  17  Beav.  583. 

(c)  Anon.,  12  Ves.  5,  per  Sir  W. 
Grant ;  and  see  Middleton  v.  Dodswell, 
13  Ves.  266 ;  Howard  v.  Papera,  1 
Mad.  142 ;  Richards  v.  Perkins,  3 
Y.  &  C.  299  ;  Evans  v.  Coventry,  5  De 
G.  M.  &  G.  911. 

(d)  Earl  Talbot  v.  Scott,  4  K.  &  J. 
139. 

(e)  Scott  V.  Becker,  4  Price,  346  ; 
Mansfield  v.  Shaw,  3  Mad.  100  ;  and 
see  Anon.,  12  Ves.  4  ;  Middleton  v. 
Dodswell,  13  Ves.  266 ;  Havers  v. 
Havers,  Barn.  23. 


(/)  Gladdon  v.  Stoneman,  1  Mad. 
143,  note  ;  Langley  v.  Hawk,  5  Mad. 
46  ;  \Re  Hopkins,  19  Ch.  D.  (C.A.)  61. 
In  Bowen  v.  Phillips,  (1897)  1  Ch.  174, 
the  other  executor  being  able  and 
willing  to  act,  no  receiver  was  asked 
for,  but  only  an  injunction,  see  ante, 
p.  1097]. 

{g)  Middleton  v.  Dodswell,  13  Ves. 
266. 

(h)  Bainbrigge  v.  Blair,  3  Beav.  421. 

(i)  Everett  v.  Pryterch,  12  Sim.  367, 
368. 

[(J)  Harris  v.  Harris,  56  L.  J.  N.S. 
Ch.  754 ;  56  L.  T.  N.S.  507,  follow- 
ing Philips  V.  Jones,  28  S.  J.  360,  and 
dissenting  from  the  dictum  of  Jessel, 
M.R.,  in  Be  Badcliffe,  1  Ch.  D.  733  ; 
Re  Wells,  45  Ch.  D.  569.] 
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probably  exercise  his  right  of  retainer  to  the  prejudice  of  the 
other  creditors  (a).] 

3.  And  a  receiver  was  appointed  [in  a  case  under  the  old  law]  Where  executrix 
where  the  executrix  was  a  feme  covert,  and  the  husband,  besides  andTusband 
being  in  indifferent  circumstances,  was   out  of  the  jurisdiction,  abroad. 

for  in  such  a  case,  said  the  Court,  if  the  executrix  waste  the 
assets  or  refuse  payment,  the  party  aggrieved  has  no  remedy,  as 
the  husband  must  be  joined  in  the  action  (J).  [But  now  that 
under  the  Married  Women's  Property  Act,  1882  (c),  the  husband 
is  not  a  necessary  party  to  an  action  against  the  executors,  and 
is  not  subject  to  liabilities  by  reason  of  any  devastavit  committed 
by  his  wife  unless  he  has  acted  or  intermeddled  in  the  administra- 
tion, it  is  conceived  that  his  poverty  or  absence  would  be  no 
ground  for  the  appointment  of  a  receiver.] 

4.  And  a  receiver  has  been  ordered  where  four  trustees  had  Receiver  where 
been  named  in  a  will  and  one  died,  and  another  was  abroad,  and  protected, 
the  third  had  scarcely  interfered  in  the  trust,  and  the  fourth 
submitted  to  a  receiver  by  his  answer  {d).     In  another  case  three 

trustees  had  disagreed,  and  a  receiver  was  appointed  (e) :  the 
order  was  taken  by  arrangement  between  the  parties,  but  the 
Court  had  previously  expressed  its  opinion  that  unless  the 
trustees  chose  to  agree,  a  receiver  mii^t  be  appointed  (/).  Where 
two  out  of  three  trustees  chose  to  act  separately,  and  took 
securities  in  their  own  names  omitting  that  of  the  dissentient 
trustee,  a  cestui  que  trust  was  held  entitled  to  a  receiver  (^). 
And  the  Court  will  grant  a  receiver  at  the  instance  of  the  cestui 
que  trust,  when  the  single  trustee  is,  or  all  the  trustees  are  out 
of  the  jurisdiction  Qi). 

5.  But  the  Court  is  not  in  the  habit  of  granting  a  receiver,  Receiver  not 
and  so  taking  the  administration  out  of  the  hands  of  the  trustees,  |rounds.°°  ^  '^ 
the  natural  curators  of  the  estate,  upon  very  slight  grounds  {%). 

Thus  it  is  no  sufficient  cause  for  a  receiver  that  one  of  several 
trustees  has  disclaimed  (j),  or  is  inactive,  or  gone  abroad  (k). 
Nor  is  it   a   sufficient    cause    that  trustees   are   in   mean  (not 

[(a)    Be    Wells,   45    Ch.    D.   569  ;  C.  C.  529  ;  Smith  v.  Smith,  10  Hare, 

Be  Stevens,  (1898)  1  Ch.  (C.A.)  162,  App.  Ixxi. 
173.]  (i)  See   Middleton  v.   Dodswell,  13 

(b)  Taylor  v.  Allen,  2  Atk.  213.  Ves.  268  ;  Barkley  v.   Lord  Beay,   2 

[(c)  45  &  46  Vict.  c.  75,  ss.  18,  24.]  Hare,  306. 

(d)  Tidd  V.  Lister,  5  Mad.  429.  0')  Browell  v.  Beed,  1   Hare,  434  ; 

(e)  Day  v.  Graft,  2nd  May,  1839,  M.  R.      but  see  Tait  v.  Jenkins,  1  Y.  &  C.  C.  C. 
(/)     See    now    Hart    v.    Denham,      492. 

W.  N.  1871,  p.  2.  (k)  Browell  v.  Beed,   1    Hare,  435, 

{g)  Swale  v.  Swale,  22  Beav.  584.  p^r  Sir  J.  Wigram. 

Qi)  Noad  V.  Backhouse,  2  Y.  &  0. 
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Receiver  not  dis- 
charged at  the 
mere  instance  of 
the  party  pro- 
curing his 
appointment. 

An  exception 
under  special 
circumstances. 


Expense  of  re- 
ceiver falls  on 
life  estate. 


[Receiver's 
priority  for  his 
costs  and  re- 
muneration.] 


insolvent)  circumstances  (a),  or  being  trustees  for  sale  have  let  the 
purchaser  into  possession  before  they  received  the  purchase- 
money,  for  the  Court  will  not  necessarily  infer  this  to  be  mis- 
conduct (6). 

6.  When  a  receiver  is  appointed  under  the  authority  of  the 
Court,  he  is  appointed  for  the  benefit  of  all  parties  interested, 
and  therefore  will  not  be  discharged  merely  on  the  application 
of  the  party  at  whose  instance  the  order  was  made  (c). 

7.  However,  when  a  receiver  had  been  appointed  on  the 
application  of  the  plaintiff,  the  tenant  for  life,  on  the  ground  of 
the  misconduct  of  one  of  the  trustees,  and  the  incapacity  of  the 
other,  and  afterwards  three  new  trustees  were  appointed  by 
the  Court,  who,  on  a  motion  by  the  plaintiff  to  discharge  the 
receiver,  undertook  to  receive  the  rents  and  pass  their  accounts 
half-yearly  before  the  Master  in  the  same  way  as  a  receiver,  the 
Court  said  it  was  not  proposed  to  deprive  any  party  of  the  pro- 
tection of  a  receiver,  but  merely  to  substitute  the  trustees  in  his 
place;  that  the  tenant  for  life  ought  not  necessarily  to  be 
charged  with  the  costs  of  a  receiver ;  that  it  was  not  intended 
to  put  the  tenant  for  life  in  possession ;  that  if  any  objections 
were  shown  to  the  trustees  the  application  would  be  refused, 
but  in  the  absence  of  such  objections  it  was  a  reasonable  request : 
and  the  order  for  discharging  the  receiver  was  made  {d). 

8.  Where  the  Court  appoints  a  receiver,  the  poundage  and  the 
expenses  of  passing  his  accounts  fall  upon  the  income  of  the 
tenant  for  life  (e). 

[9.  Where  property  was  realised  in  an  action  by  debenture- 
holders  against  their  trustees  to  execute  the  trusts  of  the  deed 
for  securing  the  debentures,  and  a  receiver  and  manager  had 
also  been  appointed  in  the  action,  the  receiver  and  manager  was 
allowed  the  balance  due  to  him,  including  his  remuneration  and 
his  costs  of  the  action,  in  priority  to  the  costs,  charges,  and 
expenses  of  the  trustees,  and  the  costs  of  the  plaintiffs,  other 
than  costs  of  the  realisation  of  the  property  (/).] 


(a)  Anon,  case,  12  Vea.  4 ;  Howard 
V.  Papera,  1  Mad.  142 ;  and  see 
Hathornthwaite  v.  Russel,  2  Atk.  126. 
In  Havers  v.  Havers,  Barn.  23,  the 
Court  considered  misapplication  pro- 
bable. 

(6)  Browell  v.  Reed,  1  Hare,  434. 

(c)  Bainhrigge  v.  Blair,  3  Beav. 
423,  per  Lord  Langdale. 

(d)  Bainhrigge  v.  Blair,  3  Beav. 
421,    423,    424;    and    see    Poole    v. 


Franks,  1  Moll.  80. 

(e)  Shore  v.  Shore,  4  Drew.  5ia 
[(/)  Batten  v.  Wedgwood  Coal  and 
Iron  Company,  28  Cb.  D.  317 ;  and 
see  Strapp  v.  Bull,  (1895)  2  Ch.  (C.A.) 
1  ;  Latham  v.  Greenviich  Ferry  Corn- 
pany,  72  L.  T.  N.S.  790  ;  Be  London 
United  Breweries  Company,  (1907)  2 
Ch.  511  ;  and  see  Ramsay  v.  Simpson, 
(1899)  1  I.  R.  69,  where  costs  of  a 
manager  in  an  administration  action 
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SECTION   V 

OF   COSTS   OF   SUIT 

I.  As  between  strangers    on   the    one    hand,   and   trustees  and  Costs  as  between 

cestuis  que  trust  on  the  other.  trustees  and 

"^  strangers, 

1.  In  these  cases,  the  trustee  is  on  no  better  footing  than  any- 
ordinary  plaintiff  or  defendant,  for  the  circumstances  of  the  trust 
cannot  be  allowed  to  affect  the  interest  of  a  third  person  (a). 
Thus,  if  a  trustee  fail  in  his  application  to  the  Court,  he  naust 
pay  the  costs  of  it  (6). 

2.  So,  in  a  suit  by  a  stranger  for  specific  performance  of  a  Costs  where  trus- 
contract,  the  vendor  being  a  trustee  for  sale  must,  if  he  cannot  tees  cannot 
make  a  title,  pay  the  costs  of  the  suit  agreeably  to  the  general 

rule  (c). 

3.  So,  where  trustees  or  executors  are  brought  before  the  Court  Trustee  made  a 
as  necessary  parties  by  a  stranger,  if  the  trustees  or  executors  necessa^ry  party, 
contest  the  claims  of  the   plaintiff,  and  the   plaintiff  recover  in 

the  suit,  they  are  not  entitled  to  the  costs  (d). 

4.  If  a  plaintiff  fail  in  his  suit,  but  stands  in  so  hard  a  case  Plaintiff  failing 
that  he  ought  not  to  pay  any  costs,  the  Court  will  not  oblige  j^';^''^^'^^\^\*y^^^^^^ 
him  to  pay  the  costs  of  a  defendant  because  the  latter  happens  to  pay  costs  of 
to  sustain  the  character  of  a  trustee  (e). 

5.  In   a  foreclosure    action    against    the    mortgagor    and  his  Trustee  to  bar 
trustee  to  bar  dower,  the  trustee  is  not  entitled  to  his  costs  as     ^^'^^ 
against  the  mortgagee  (/). 

6.  Where  an  action  by  a  stranger  is  dismissed  with  costs,  a  Trustee  has  costs 
trustee,  who  is  a  defendant,  will  in  general  be  allowed  his  costs  and  prrty°onl'y!^ 
only  as  between  party  and   party  {g).     [But  under   the  general 
discretionary  power   which   the   Court   possesses  in   all  matters 

of   equitable  jurisdiction,  costs  as    between   solicitor  and  client 

may  be  given  under  special  circumstances  (A).] 

had   priority  over    all    other    costs,  (e)  Brodie  v.  St  Paul,  1  Ves.  jun. 

except  the  executor's,  and  the  costs  326,  see  334. 

of  the  realization  of  the  assets.]  (/)  Horrocks  v.  Ledsam,  2  Coll.  208. 

(a)  Burgess  v.  Wheate,  I  Eden,  251,  (g)  Mohun  v.  Mohun,  1   Sw.  201  ; 

per  Lord  Northington.  Saunders  v.  Saunders,  3  Jur.  N.S.  727. 

(6)  Ex  parte  Angerstein,  9  L.  R.  Ch.  [{li)  Andrews  v.  Barnes,  39  Ch.  D. 

App.  479 ;    [Pitts  v.   La  Fontaine,  6  (C.A.)  133,   in  which   case  Kay,  J., 

App.  Gas.  482].  allowed  costs  as  between  solicitor  and 

(c)  Edwards  v.  Harvey,  G.  Coop.  40  ;  client  to  the  trustees  of  a  small  charity 

and  see  Hill  v.  Magan,  2  Moll.  460  ;  fund,  made  defendants  in  an  action 

Elsey  V.  Lutyens,  8  Hare,  164.  unjustifiably  brought  to  recover  the 

(ct)  Eashley  v.  Masters,  1  Ves.  jun.  fund  from  them  ;  and  see  Seton,  6th 

ed.  p.  1169.] 

4  L 
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Trustee  respond- 
ent to  petition 
of  cestui  que 
trust. 


Costs  in  creditor's 
suit. 


Executor  (though 
not  so  formerly) 
now  held  entitled 
to  his  costs  in 
preference  to  the 
plaintiff. 


7.  Where  money  has  been  paid  into  Court  by  a  railway 
company,  and  the  cestids  que  trust  are  petitioners  and  the 
trustee  a  respondent,  the  company  must  pay  the  costs  of  both, 
as  the  trustee  is  justified  in  appearing  separately  to  inform  the 
Court  that  the  order  is  right  (a). 

8.  If  a  creditor  filed  a  bill  against  an  executor  for  payment 
of  a  debt,  the  rule  which  [until  the  recent  alteration  in  the 
practice  of  the  Court]  prevailed  at  law  was  not  also  the  rule  of 
equity,  viz.  that  if  the  creditor  recovered  he  should  be  entitled 
to  his  costs  de  bonis  testatoris,  and  if  there  were  none,  then  de 
bonis  propriis  of  the  executor;  for  the  consideration  of  costs 
in  equity  rested  entirely  in  the  discretion  of  the  Court  (b).  As 
the  law  formerly  stood,  if  the  assets  were  not  sufficient  to  cover 
both  the  plaintiff's  debt  and  costs,  the  executor  was  not  decreed 
in  equity  to  pay  costs  personally  (c),  unless  he  had  misconducted 
himself,  as  by  having  satisfied  simple  contract  debts  in  preference 
to  debts  upon  specialty  (d);  but  he  was  not  entitled  to  retain 
his  own  costs  out  of  the  assets  in  preference  to  the  claims  of  the 
plaintiff  (e).  And  if  a  bill  had  been  filed  by  a  specialty  creditor, 
and  the  specialty  debt  had  exhausted  the  personal  assets,  the 
executor  could  not  have  claimed  to  be  reimbursed  out  of  the  real 
estate  to  the  prejudice  of  the  testator's  heir  (/) :  for  the  executor, 
it  was  said,  should  have  considered  the  risk  before  he  applied 
for  the  probate  (g).  But  now  the  practice  is  that  the  executor 
shall  have  his  own  costs  in  the  first  place,  even  as  against  the 
plaintiff,  for  the  Court  will  not  take  the  fund  out  of  his  hands 
until  his  costs  are  paid  (h). 


(a)  Ex  parte  Metropolitan  Railway 
Company,  16  W.  R.  996  ;  and  see  Be 
English's  Settlement,  39  Ch.  D.  556. 
[See,  however,  Order  LXV.,  Rule  27 
(19),  as  to  tender  of  30s.  costs  to  a 
respondent  in  such,  a  case.] 

(6)  Twisleton  v.  Thelwel,  Hard.  165  ; 
Uvedale  v.  Uvedale,  3  Atk.  119  ;  but 
see  Davy  v.  Seys,  Mos.  204.  [Now  by 
Rules  of  the  Supreme  Court,  1883, 
Order  LXV.,  Rule  1,  and  the  Judica- 
ture Act,  1890  (53  &  54  Vict.  c.  44), 
s.  5,  the  costs  of  and  incident  to  all 
proceedings  in  the  Supreme  Court,  in- 
cluding the  administration  of  estates 
and  trusts,  are  in  the  discretion  of  the 
Court.] 

(c)  Twisleton  v.  Thelwel,  Hard.  165  ; 
Morony  v.  Vincent,  2  Moll,  461. 


(d)  Jefferies  v.  Harrison,  1  Atk.  468  ; 
and  see  Bennett  v.  Attkins,  1  Y.  &  C. 
247  ;  JVilkins  v.  Hunt,  2  Atk.  151. 

(e)  Humphrey  v.  Morse,  2  Atk.  408  ; 
Sandys  v.  Watson,  2  Atk.  80  ;  and  see 
Adair  v.  Shaw,  1  Sch.  &  Lef.  280. 

(/)  Uvedale  v.  Uvedale,  3  Atk.  119  ; 
and  see  Nash  v.  Dillon,  1  Moll.  237. 

{g)  See  Uvedale  v.  Uvedale,  3  Atk. 
119;  Humphrey  v.  Morse,  2  Atk. 
408. 

(/(,)  Bennet  v.  Going,  1  Moll.  529 ; 
Tipping  v.  Power,  1  Hare,  405 ;  [Leonard 
V.  Kellett,  27  L.  R.  Ir.  418  ;]  Ottley  v. 
Gilhy,  8  Beav.  603  ;  Tanner  v.  Dancey, 
9  Beav.  339  ;  [but  not  his  costs  of  a 
probate  action  ;  Be  Pearse,  56  L.  T, 
N.S.  228  ;  35  W.  R.  358]. 
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II.  Of  costs  as  letween  trustees  and  cestuis  que  trust. 

I.  The  general  rule  is  that  a  trustee  shall  have  his  costs  of  Trustee  entitled 
suit  awarded  to  him  at  the  hearing  either  out  of  the  trust  estate,  general  rule. 
or  to  be  paid  by  the  cestui  que  trust  {a).  And  if  there  be  a  fund 
under  the  control  of  the  Court  he  will  have  his  costs  as  between 
solicitor  and  client  (&).  And  if  there  be  no  fund,  still  if  the 
cestuis  que  trust  choose  to  bring  the  trustees  before  the  Court 
for  obtaining  its  directions  as  to  the  rights  of  the  parties  or  the 
mode  of  administration,  and  the  trustees  are  free  from  blame,  the 
trustees  are  entitled  to  their  costs  as  between  solicitor  and  client 
as  against  the  cestuis  que  trust  personally  (c).  But  if  plaintiffs  take 
proceedings  for  the  purpose  of  creating  a  fund,  of  which  the 
defendants  would  he  trustees  for  the  plaintiffs,  if  the  plaintiffs 
succeeded,  but  the  plaintiffs  fail,  the  defendants  are  entitled  as 
against  the  plaintiffs  to  costs  only  as  between  party  and  party  (d). 

[And  as  the  right  of  indemnity  of  trustees  extends  to  fair  claims  [Coets  statute 
of  every  kind,  they  are  entitled  to  pay  and  retain  costs  properly   ^"^  '^ 
incurred,  although  the  right  to  recover  payment  may  be  barred  by 
the  Statute  of  Limitations ;  and  therefore  on  moderation  or  taxation 
the  taxing  officer  should  not  exclude  statute-barred  costs  (e).] 


(a)  1  Eq.  Ca.  Ab.  125,  note  {a) ; 
Hall  V.  Hallett,  1  Cox,  141,  per  Lord 
Thurlow ;  Attorney-General  v.  Gity  of 
London,  3  B.  C.  C.  171  ;  Norris  v. 
Norris,  1  Cox,  183  ;  Sammes  v.  Rich- 
man,  2  Ves.  jun.  38,  per  Lord  Chief 
Baron  Eyre  ;  Rashley  v.  Masters,  1  Ves. 
jun.  201  ;  BocJce  v.  Hart,  11  Ves.  58  ; 
Maplett  V.  Pocock,  Eep.  t.  Finch,  136  ; 
Landen  v.  Green,  Barn.  389  ;  Taylor 
V.  Glanville,  3  Mad.  176,  &c.  ;  [Re 
Knight's  Will,  26  Ch.  D.  (C.  A.)  82,  90 
Re  Love,  29  Ch.  D.  (CA.)  348  ;  Easton 
V.  Landor,  62  L.  J.  Ch.  (CA.)  164 
"W.  N.  (1892)  p.  176;  Re  Turner. 
(1907)  2  Ch.  (CA.)  126,  ante,  p.  795, 
By  Order  LXV.,  Rule  1,  of  the  Rules 
of  the  Supreme  Court,  1883,  the  costs 
of  all  proceedings,  including  the 
administration  of  estates  and  trusts, 
are  in  the  discretion  of  the  Court, 
but  this  is  not  to  deprive  an  executor, 
administrator,  trustee,  or  mortgagee, 
who  has  not  unreasonably  instituted 
or  carried  on  or  resisted  any  pro- 
ceedings, of  any  right  to  costs  out  of 
a  particular  estate  or  fund,  to  which 
he  would  be  entitled  according  to  the 
rules  previously  acted  upon  in  the 
Chancery  Division ;  see  Re  Hodgson, 
W.  N.  1884,  p.  117,  where  the  action, 
had  been  instituted  before  the  order 


came  into  operation  ;  Re  M'Glellan, 
29  Ch.  D.  495  ;  Re  Beddoe,  (1893)  1 
Ch.  (CA.)  547.  The  right  of  trustees 
to  their  costs  on  an  application  by 
originating  summons  under  Order 
LV.,  (see  ante,  pp.  420  et  seq.,  771)  is 
the  same  as  in  an  action  for  adminis- 
tering the  trust ;  Re  Medland,  41 
Ch.  D.  (CA.)  476,  492.  Though  the 
Court  has  no  power  to  order  payment 
of  costs  out  of  a  fund  to  which 
infants  are  contingently  entitled,  in 
the  absence  of  next  of  kin  entitled 
in  reversion,  yet  if  trustees  are 
present  to  represent  the  next  of  kin, 
there  is  ample  jurisdiction  to  give 
costs  out  of  the  estate  :  Re  Slaughter, 
(1907)  W.  N.  197]. 

(b)  Mohun  <r.  Mohun,  1  Sw.  201, 
per  Sir  T.  Plumer  ;  Moore  v.  Frowd, 
3  M.  &  Cr.  49,  per  Lord  Cottenham. 

(c)  Attorney-General  v.  Guming,  2 
Y.  &  C  C  C  155;  and  see  Eden- 
borough  v.  Archbishop  of  Ganterbury, 
2  Russ.  112  ;  [and  Andrews  v.  Barnes, 
39  Ch.  D.  (CA.)  133]. 

{d)  Saunders  v.  Saunders,  3  Jur. 
N.S.  727  ;  Mohun  v.  Mohun,  1  Sw. 
201. 

[(e)  Budgett  v.  Budgett,  (1895)  1  Ch. 
202.] 
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Charges  and  ex- 
penses, 


[Priority.] 


Professional 
charges. 


Practice  in  credi- 
tors' and  legatees 
suits  where  fund 
is  deficient. 


2.  If  it  appear  upon  the  pleadings,  or  the  Court  be  otherwise 
satisfied,  that  the  trustee  has  sustained  charges  and  expenses 
beyond  the  costs  of  suit,  the  Court  will  order  him  his  costs, 
charges,  and  expenses,  properly  incurred.  But  an  order  made 
in  a  suit  in  this  form  will  not  comprise  costs,  charges,  and 
expenses,  incurred  in  defending  other  suits,  unless  they  be 
specially  mentioned  (a). 

[3,  If  the  trust  estate  be  insufficient  for  the  payment  of  all 
the  costs  of  the  action,  the  trustee  is  entitled  to  have  his  costs, 
charges,  and  expenses,  paid  in  priority  to  the  costs  of  the  cestuis 
que  trust  (h).  But  the  necessary  costs  of  realising  the  trust 
estate  will  have  priority  over  the  trustees'  costs,  charges,  and 
expenses,  as  will  also  the  costs  and  remuneration  of  a  receiver 
and  manager  appointed  in  the  suit  (c).] 

4.  If  the  trustee  be  a  solicitor,  he  cannot  make  the  usual 
professional  charges  (d),  but  the  Court  will  not  declare  that  the 
trustee  shall  have  his  costs  out  of  pocket  only,  but  will  give 
him  his  costs  as  between  solicitor  and  client  in  the  usual  way, 
and  leave  it  to  the  taxing  officer  to  deal  with  the  effect  of  the 
order  (e). 

5.  A  singular  application  of  the  rules  respecting  costs  as 
between  trustees  and  third  persons,  and  as  between  trustees  and 
their  cestuis  que  trust  inter  se,  arises  in  the  case  of  a  deficient  fund. 
If  a  creditor  bring  an  action  for  administration,  and  there  is-  a 
surplus,  he  can  only  have  costs  as  between  party  and  party,  for 
that  is.  all  that  he  is  entitled  to  as  against  the  residuary  legatees 
with  whom  he  has  no  privity ;  but  if  the  estate  be  deficient,  and 
is  divisible  amongst  the  creditors  pro  ratd,  the  creditor  is 
regarded  in  the  light  of  a  trustee  for  himself  and  the  other 
creditors,  and  then,  as  between  him  and  his  co-creditors,  he  is 
allowed  his  costs  as  between  solicitor  and  client.  Thus  the  less 
the  estate  the  larger  the  plaintiff's  costs.  The  same  principle 
applies  [mutatis  mutandis,  to  a  debenture-holder's  action  where  the 
company's  assets  are  insufficient  for  payment  of  the  debentures  in 


(a)  Payne  v.  Little,  27  Beav.  83. 
[An  appeal  from  an  order  as  to  "  costs, 
chai'ges,  and  expenses,"  will  not  lie  as 
to  costs  only ;  for  the  mere  fact  that 
the  order  refers  to  charges  and 
expenses,  about  which  no  complaint 
is  made,  does  not  give  the  trustee  a 
general  right  to  appeal  as  to  costs  ; 
Bew  V.  Bew,  (1899)  2  Ch.  (O.A.)  467.] 

Ub)  Dodds  V.  Tuke,  25  Ch.  D.  617  ; 
and  see  Batten  Profitt  &  Scott  v.  Dart- 


mouth Harbour  Commissioners,  45  Ch. 
D.  612,  621.] 

[(c)  Batten  v.  Wedgwood  Coal  and 
Iron  Company,  28  Ch.  D.  317  ;  and  see 
Strapp  V.  Bull,  (1895)  2  Ch.  (C.A.)  1  ; 
Lathom  v.  Greenwich  Ferry  Company, 
72  L.  T.  N.S.  790 ;  Be  Olasdir  Copper 
Mines  Limited,  (1906)  1  Ch.  (C.A.) 
365.] 

{d)  See  ante,  p.  312. 

(e)   York  v.  Brown,  1  Coll.  260, 
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full  (a) ;  to  an  action  by  a  creditor  of  a  deceased  partner  where  the 
estate  is  sufficient  for  payment  of  separate,  but  not  of  partnership, 
debts  (b) ;  to  the  case  of  a  creditor  who  obtains  the  conduct  of  an 
action  originally  brought  by  a  legatee  or  next  of  kin  (c) ;  and  to 
an  action]  by  a  legatee  where  the  fund,  after  payment  of  debts,  is  not 
sufficient  for  discharge  of  the  legacies  in  full  (d) ;  but  otherwise  if 
the  fund  be  insufficient  for  payment  of  deUs  (e).  Where  the 
personalty  had  been  exhausted  and  a  creditor's  suit  was  instituted 
against  the  devisees  of  the  real  estate,  which  was  also  likely  to 
prove  deficient,  the  order  was  that  the  proceeds  should  be  applied 
first  in  payment  of  the  costs  of  plaintiffs  and  defendants  as  be- 
tween party  and  party  pari  passu,  and  then  in  discharge  of  the 
debts,  and  if  the  fund  were  insufficient  for  the  latter  purpose, 
then,  as  between  the  plaintiffs  and  the  other  creditors,  the  plaintiffs 
should  be  paid  their  extra  costs  as  between  solicitor  and  client  (/). 

6.  Where  the  trustee  did   not   appear  at  the   hearing,  and  a  Ti-ustee  not 
decree  nisi  was  made  against  him,  and  the  trustee  set  down  the  ^VV^^^^^S- 
cause  again,  and  prayed  to  have  his  costs  of  the  suit  upon  his 
paying  the  costs  of  the  day,  Lord  Kenyon  said :  "  The  payment 

of  the  costs  of  the  day  makes  the  trustee  rectum  in  cm-id;  and 
as  he  would  most  unquestionably  have  been  entitled  to  his  costs 
if  he  had  appeared  at  the  original  hearing,  so  he  now  stands  in 
the  same  situation,  and  is  therefore  entitled  to  his  costs"  (g). 

7.  But  if   the    decree    has    been  passed,   a    trustee   who   has  Decree  passed, 
omitted  to  ask  for   his   costs   at   the  hearing,  cannot  have  the 

cause  reheard  upon  the  subject  of  costs  only,  and  cannot 
obtain  an  order  for  payment  of  his  costs  upon  presenting  a 
petition  {h). 

[8.  Where  in  an  administration  action  by  a  beneficiary  against  [Where  no 
a  trustee,  the  judge  by  his  order  "does  not  think  fit  to  make  "g^.g'^^gi-g^-l 
any  order  as  to  the  costs  of  the  action,"  the  prima  facie  right  of 

[(a)    He    New    Zealand     Midland,  the  plaintiff  to  coats  out  of  a  fund,  so 

Railway  Company,  (1901)  2  Ch.  (C.A.)  far  as  tire  other  incumbrancers  have 

357.]  had    the    benefit    of    the    action  in 

[(6)  Re  M'Rae,  32  Ch.  D.  613.]  securing  the  fund  to  them,  and  ascer- 

[(c)  Re  Richardson,  14  Ch.  D.  611.]  taining  and  determining  their  rights, 

(d)  Thomas  v.  Jones,  1  Dr.  &  Sm.  see  Batten  Proffitt  and  Scott  v.  Dart- 
134,  and  cases  there  cited  ;  and  see  mouth  Hariour  Gommissioners,  45  Ch. 
Tardrew  v.  Eowell,  2  Giff.  530.  D.  612  ;  Ford  v.  Earl  of  Chesterfield, 

(e)  Weston  v.  Clowes,  15  Sim.  610  ;  21  Beav.  426  ;  Wright  v.  Kirhy,  23 
Newman  v.  Hatch,  Seton,  6th  ed.  p.  Beav.  463  ;  Leonard  v.  Kellett,  27  L.  R. 
1513;     Wettenhall   v.    navis,   9    Jur.  Ir.  418]. 

N.S.  1216  ;  S.  C,  nom.   Wetenhall  y.  (/)  Henderson  v.  Dodds,  2  L.  R.  Eq. 

Dennis,  33  Beav.  285 ;  [and  as  to  the  532. 

appUcation  of  a  like  principle  to  the  (g)  Norris  v.  Norris,  1  Cox,  183. 

case  of  an  action  to  enforce  a  charge  (h)  Golman  v.  Sarell,  2  Cox,  206. 

and  declare  priorities,  so  as  to  entitle 
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Diaclaimer. 


Costs  of  trustee 
of  a  void  deed. 


Suit  originated 
by  the  trustee's 
misconduct. 


the  trustee  to   retain   his   costs   out  of  the  estate  is  judicially 
negatived  (a).] 

9.  If  a  person  named  as  trustee  be  made  defendant  to  a  suit, 
and  by  his  defence  disclaim  the  trust,  the  suit  will  be  dismissed 
as  against  him  with  costs  (b)  ;  but  not  with  costs  as  between 
solicitor'  and  client,  for,  having  refused  to  accept  the  office,  he 
stands  in  the  position  of  an  ordinary  defendant  (c) ;  and  if  his 
defence  be  unnecessarily  long,  he  will  only  be  allowed  the 
reasonable  costs  of  a  disclaimer  (d). 

10.  If  a  person  be  a  trustee  of  a  deed  void  as  against  creditors, 
or  on  other  grounds,  the  plaintiff  by  praying  a  conveyance  by 
the  trustee  may  elect  to  treat  him  in  that  character,  so  as  to 
give  him  a  claim  to  costs  («).  Otherwise  the  so-called  trustee 
is  a  trustee  of  a  nullity,  and  he  and  his  cestui  que  trust  cannot 
have  costs  as  against  the  true  owner  (/);  more  particularly  if 
the  deed  to  which  the  trustee  is  a  party  contain  a  false  recital 
for  the  purpose  only  of  misleading  (g) ;  and  if  the  trustee's  claim 
to  the  expenses  of  the  so-called  trust  be  the  occasion  of  the  suit, 
he  will  be  ordered  to  pay  costs  (h).  [So,  where  the  trustee  had 
prepared  the  settlement  and  had  persuaded  the  settlor  to  execute 
it,  he  was  ordered  to  pay  the  costs  of  the  action  to  set  it  aside  (i).] 
If  a  suit  be  instituted  against  trustees  of  an  instrument,  which 
is  a  nullity,  for  enforcing  the  void  trusts,  and  the  suit  is  dis- 
missed, the  quasi  trustees  will  have  their  costs,  but  only  as 
between  party  and  party  (j).  [Where  a  settlement  is  set  aside  in 
an  action  brought  against  the  trustees  by  the  trustee  in  bankruptcy 
of  the  settlor,  trustees  who  have  acted  properly,  and  not  put  the 
plaintiff  to  unnecessary  expense,  will  be  allowed  to  retain  their 
costs  of  the  action,  as  between  solicitor  and  client,  out  of  the  trust 
fund  (k).] 

11.  If   any  particular  instance   of    misconduct,   or  a   general 


[(a)  Be  HodgUnson,  (1895)  2  Oh. 
(C.A.)  190.] 

(6)  Hickson  v.  Fitzgerald,  1  Moll. 
14. 

(c)  Norway  v.  Norway,  2  M.  c&  K. 
278,  overruling  Sherratt  v.  Bentley,  1 
R.  &  M.  655. 

(d)  Martin  v.  Persse,  1  Moll.  146. 

(e)  Snow  V.  Hole,  V.O.  of  England, 
8th  March,  1845  ;  and  see  Goldsmith 
V.  Russell,  5  De  G.  M.  &  G.  547,  556  ; 
Dalcing  v.  IVliimper,  26  Beav.  571  ; 
Ponsford  v.  Widnell,  W.  N.  1869,  p. 
81  ;  Travis  v.  Illingworth,  W.  N.  1868, 


p.  206 ;  Ex  parte  Tomlinson,  3  De 
G.  F.  &  J.  746 ;  and  see  ante,  p. 
787. 

(/)  Elseyv.  Coa,  26  Beav.  95 ;  Crossfcj/ 
V.  Elworthy,  12  L.  R.  Eq.  158. 

{g)  Turquand  v.  Knight,  14  Sim. 
643. 

(h)  Smith  V.  Dresser,  1  L.  E.  Eq. 
651  ;  S.  a,  35  Beav.  378. 

[(i)  Button  V.  Thompson,  23  Ch.  D. 
(C.A.)  278.] 

(j)  Mohun  V.  Mohun,  1  Sw.  201. 

[{h)  Merry  v.  Powaall,  (1898)  1  Oh. 
306.] 
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dereliction  of  duty  in  the  trustee  (a),  or  even  his  mere  caprice 
and  obstinacy  (&),  be  the  immediate  cause  why  the  suit  was 
instituted,  the  trustee,  on  the  charge  being  substantiated  against 
him,  must  pay  the  costs  of  the  proceedings  which  his  own 
improper  behaviour  occasioned  (c) ;  and  of  course  if  the  trustee  be 
decreed  to  pay  the  costs  personally,  he  cannot  afterwards  deduct 
them  from  the  trust  fund  in  his  hands  (d).  [So,  if  an  executor 
or  trustee  improperly  institute  an  action  to  administer  the  estate 
or  execute  the  trust,  the  Court  will  not  allow  its  process  to  be 
used  as  an  instrument  of  oppression,  but  will  make  the  plaintiff 
personally  bear  all  the  costs  of  the  action  (e)  ■  and  under  the 
new  rules,  if  an  administration  action  be  rendered  necessary 
solely  by  the  neglect  of  the  trustee  to  furnish  accounts,  the 
judgment  should  be  so  framed  as  to  enable  the  Court  to  throw 
the  whole  costs  of  the  action  on  the  trustee  (/).  But  the  right 
of  a  trustee  to  his  costs  rests  substantially  upon  contract,  and 
can  only  be  lost  or  curtailed  by  such  inequitable  conduct  as 
amounts  to  a  violation  or  culpable  neglect  of  his  duty  under  the 
contract  (g),  and  his  costs  accordingly  are  not  "by  law  left  to 
the  discretion  of  the  Court " ;    and  a  trustee  if  deprived  of  his 


(a)  Springett  v.  Dashwood,  2  Giff. 
521  ;  Byrne  v.  Norcott,  13  Beav.  346  ; 
Attorney  -  General  v.  Hobert,  Rep.  t. 
Finch,  259  ;  Earl  Powlet  v.   Herbert, 

1  Ves.  jun.  297  ;  Caffrey  v.  Darby,  6 
Ves.  488  ;  Littlehales  v.  Gascoyne,  3 
B.  C.  0.  73  ;  Ashbumham  v.  Thompson, 
13  Ves.  402  ;  Adams  v.  Glifton,  1  Russ. 
297  ;  Mosleyv.  Ward,\\  Ves. 581 ;  Piety 
V.  Stace,  4  Ves.  620  ;  Seers  v.  Hind,  1 
Ves.  jun.  294  ;  Fell  v.  Luttoidge,  Barn. 
319,  see  322  ;  Brown  v.  Hoio,  Barn. 
354,  see  358  ;  Sheppard  v.  Smith,  2  B. 
P.  C.  372  ;  Haberdashers'  Company  v. 
Attorney-General,  2  B.  P.  C.  370  ; 
Franklin  v.  Frith,  3  B.  C.  C.  433  ; 
Whistler  v.  Newman,  4  Ves.  129 ; 
Stacpoole  V.  Stacpoole,  4  Dow,  209  ; 
Crackelt  v.  Bethune,  1  J.  &  W.  586  ; 
Baker  v.  Garter,  1  Y.  &  C.  252,  per 
Lord  Abinger,  C.  B. ;  Hide  v.  Haywood, 

2  Atk.  120;  Wilson  v.  Wilson,  2 
Keen,  24:9 ;  Attorney-General  v.  Wilson, 
Cr.  &  Ph.  1  ;  Lyse  v.  Kingdon,  1  Coll. 
184 ;  [Thomson  v.  Eastwood,  2  App. 
Cas.  215  ;  Heugh  v.  Scard,  33  L.  T. 
N.S.  659  ;  24  W.  R.  51  ;  iJe  Weall, 
42  Ch.  D.  674  ;  Easton  v.  Landor,  62 
L.J.  Ch.  (C.A.)  164  ;  W.  N.  (1892)  p. 
176  ;  Be  Skinner,  (1904)  1  Ch.  289]. 

(5)  Taylor  v.  Glanville,  3  Mad.- 178, 


per  Sir  J.  Leach  ;  Smith  v.  Bolden,  33 
Beav.  262  ;  May  v.  Armstrong,  W.  N. 
1866,  p.  233  ;  Jones  v.  Lewis,  1  Cox, 
199  ;    Earl  of  Scarborough  v.  Parker, 

1  Ves.  jun.  267  ;  Kirby  v.  Mash,  3 
Y.  &  C.  295  ;  Thorby  v.  Yeats,  1  Y.  & 
C.  C.  C.  438  ;  Hampshire  v.  Bradley, 

2  Coll.  34  ;  Penfold  v.  Bouch,  4  Hare, 
271  ;  and  see  Burrows  v.  Greenwood, 
4  Y.  &  C.  251  ;  Hayhow  v.  George,  and 
Southwell  V.  Martin,  21  L.  T.  N.S. 
135  ;  [Goppinger  v.  Shakleton,  15  L.  E. 
Ir.  461]. 

[(c)  Such  an  order  may  be  made  in 
proceedings  commenced  by  originating 
summons  :  Re  Skimier,  (1904)  1  Ch. 
289.] 

(rf)  Attorney-General  v.  Daugars,  33 
Beav.  621. 

[(e)  Be  Oabburn,  46  L.  T.  N.S. 
848.] 

[(/)  Be  Hayter,  32  W.  R.  26.] 

[(g)  Turner  v.  Hancock,  20  Ch.  D. 
(C.A.)  303 ;  Be  Evans,  26  Ch.  D.  (C.A.) 
58,  65  ;  and  see  Be  Jones,  (1897)  2  Ch. 
190,  where  an  administrator  was  held 
entitled  to  his  costs  of  an  administra- 
tion action,  caused  by  a  mistaken  claim 
by  him  to  be  allowed  expenses  which 
were  subseq^uently  disallowed.] 
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Where  miscon- 
duct proved  only 
in  part. 


[Trustee  severing 
from  co-trustee.] 


[Costs  of  inno- 
cent trustee.] 


[Breach  of  trust 
repaired  before 
judgment.] 


[Trustee  unsuc- 
cessfully 
attacked.] 

Setting  aside  a 
purchase  by 
trustees,  in 
absence  of  fraud. 


costs,  may,  without  the  leave  of  the  Court  or  judge  making  the 
order,  appeal  on  the  question  of  his  costs  only  (a).  Where,  how- 
ever, the  settlement  is  itself  set  aside,  the  trustee  has  no  claim 
to  his  costs  as  matter  of  right,  as  in  that  case  there  is  no  con- 
tract in  existence,  and  accordingly  he  cannot  appeal  as  to  such 
costs  (&).J 

12.  But  where  a  bill  was  filed  charging  the  trustee  with  a 
breach  of  trust  both  as  to  realty  and  personalty,  and  the  charge 
failed  as  to  the  former  but  succeeded  as  to  the  latter,  the  Court 
said,  it  was  scarcely  possible  to  suppose  that  the  trustee  should 
be  permitted  to  have  his  costs,  but  it  would  be  injustice  to  make 
him  pay  the  whole  costs,  as  one  part  of  the  bill  had  failed,  and  he 
was  therefore  ordered  to  pay  the  costs  of  that  part  of  the  bill 
which  had  succeeded  (c). 

[13.  A  trustee  ought  not  to  be  deprived  of  his  costs  of  an 
administration  action  out  of  the  trust  estate  merely  because  he 
has  severed  from  his  co-trustee,  but  he  is  entitled  to  have  an 
opportunity  of  explaining  his  conduct,  so  that  the  Court  may 
decide  judicially  whether  the  severance  was  improper  {d). 

14.  Where  two  trustees  are  jointly  and  severally  liable  for  a 
breach  of  trust  committed  by  one  of  them,  the  other  trustee 
being  innocent,  the  Court  may  order  the  guilty  trustee  to  repay 
to  the  innocent  trustee  the  costs  of  the  action  to  repair  the 
breach  of  trust  (e).  Where  a  trustee  acting  honestly  has 
invested  the  trust  funds  on  improper  securities,  but  has  made 
good  the  loss  to  the  trust  estate  before  judgment  in  an  action  to 
execute  the  trusts,  he  will  be  allowed  his  costs  (/). 

A  trustee  whose  conduct  was  unsuccessfully  attacked  in  an 
administration  action  was  held  entitled  to  the  costs  of  appearing 
by  two  counsel  {g).'\ 

15.  Trustees  for  sale  had  purchased  in  the  name  of  a  trustee 
at  an  undervalue,  but  luithout  any  impidation  of  fraud,  aiid  by 


[{a)  Gotterell  V.  Stratton,  8  L.  R. 
Ch.  App.  295  ;  Farrow  v.  Austin,  18 
Ch.  D.  58  ;  Turner  v.  Hancock,  20 
Oh.  D.  (C.A.)  303  ;  Be  Sarah  Knight's 
Will,  26  Ch.  D.  (C.A.)  82  ;  Re  Love, 
29 Ch. D. (C.A.) 348 ;  Be Beddoe,{l89S) 
1  Ch.  (C.A.)  547  ;  Be  Isaac,  (1897)  1 
Ch.  (C.A.)  251  ;  but  see  Taylor  v. 
Dowden,  4  L.  R.  Ch.  App.  697  ;  Be 
Hosldn's  Trusts,  6  Ch.  D.  (C.A.)  281.] 

1(b)  Button  V.  Thompson,  23  Ch.  D. 
(C.A.)  278.] 

(c)  Pocock  V.  Beddington,  5  Ves. 
800;    [Be  Sarah    Knight's    Will,    26 


Ch.  D.  (C.A.)  82]. 

[(d)  Be  Isaac,  (1897)  1  Ch.  (C.A.) 
251,  where  the  order  of  the  Court 
below  was  varied  so  as  to  allow  to 
the  severing  trustee  costs  of  work 
actually  done  by  him.] 

[(e)  Price  v.  Price,  42  L.  T.  N.S. 
626  ;  Wilson  v.  Thomson,  20  L.  E.  Eq. 
459.] 

[(/)  Peacock  v.  Colling,  54  L.  J. 
N.S.  Ch.  743  ;  53  L.  T.  N.S.  620 ;  33 
W.  R.  528.] 

[(g)  Be  Maddock,  (1899)  2  Ch.  588.] 
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auction.  As  to  so  much  of  the  suit  as  related  to  calling  upon 
the  trustees  to  submit  to  a  resale,  and  the  directions  con- 
sequential thereon,  the  Court  gave  relief  against  the  trustees 
xuith  costs;  but  as  to  accounts  that  must  have  been  taken  had 
the  sale  been  unimpeachable,  the  trustees  v?ere  allowed  their 
costs  (a). 

16.  If  the  suit  was  occasioned  by  an  innocent  mistake  of  the  Mistake  or  slight 
trustee  (such  as  an  investment  in  good  faith,  and  without  losst^gtee." 

to  the  trust  fund,  on  a  security  not  strictly  correct  (b)  ),  the 
Court  will  content  itself  with  not  giving  him  costs  (c),  or  will 
punish  him  with  payment  of  part  of  the  costs  only  (d),  or  will 
even  allow  him  his  costs  (e) ;  [but  an  official  liquidator  who  is 
a  paid  agent  is  not  entitled  to  the  same  latitude  in  the  matter 
of  costs  as  a  gratuitous  trustee  (/)]. 

17.  Though,  as  a  general   rule,   where   a   trustee   commits   a  Administration 
breach  of  trust  he  must   pay  the  costs   of  a   suit   to   repair  ifc>oausXbya 
yet  he  [may]  be  entitled  to  his  subsequent  costs  relating  to  the  breach  of  trust, 
ordinary  taking  of  the  accounts  (g) ;  [but  under  the  new  practice 

there  is  no  general  rule  to  that  effect,  and  in  a  case  of  gross 
neglect,  he  may  be  ordered  to  pay  the  costs  of  taking  and 
vouching  the  accounts  (h)]. 

18.  If    the    suit    did    not   originate    from    any   necessity   of  Misconduct  of 
inquiring  into  the  conduct  of  the  trustee,  but,  in  the  course  of  jig^oovereTin  the 
the  proceedings  instituted  upon  other  grounds,  it  appears  that  the  progress  of  the 
trustee  has  in  some  particular  instance  been  guilty  of  a  breach 

of  trust,  the  Court  will  not  award  against  the  trustee  the  costs 
of  the  whole  suit,  but  only  of  so  much  of  it  as  connects  itself 
with  his  misconduct,  and  as  to  the  rest  of  the  suit  will  allow 
him  his  costs  (i). 

19.  The  Court  never  gives  costs  to  a  defaulting  trustee  while  Clearance  of 
he  continues  in  default,  but  the  Court  says,  "  when  you  have 

(a)  Sanderson  v.    Walker,   13   Vea.  v.  0' Flaherty,  1  Moll.  347  ;  Attorney- 

601.  General  v.   JDrummond,    2    Conn.    & 

(V)  Fitxgsrald  v.  Fitzgerald,  6  Ir.  Ch.  Laws.  98 ;  Boyds  v.  Royds,  14  Beav.  54. 
Kep.  145,  [(f)  Be    Silver    Valley  Mines,    21 

(c)    O'Gallaghan  v,   CooiJer,  5   Ves.  Ch.  D.  (C.A.)  381.] 
117  ;   Mousley  v.   Garr,  4  Beav.   49  ;  (g)  Hewett  v.  Foster,  7  Beav.  348  ; 

Attorney^General  v.  Drapers'  Company,  and  see  Bate  v.  Hooper,  5  De  G.  M.  & 

lb.  71  ;   Devey  v.  Thornton,  9  Hare,  G.  345  ;  Re  King,  11  Jur.  N.S.  899. 


222  ;   IByan  v.  Nesbitt,  W.  N.  1879,  [Qi)  Be  Skinner,  (1904)  1  Ch.  289, 

p.  100].  referring  to  Easton  v.  Landor,  62  L. 

(d)  East  V.  Byall,  2  P.  W.  284.  J.  Ch.  (C.A.)  164.] 
(«)  Taylor  v.  Tabrum,  6  Sim.  281  ;  (i)  Tebhs  v.  Garpenter,  1  Mad.  290, 

Flanagan  v.  Nolan,  1  Moll.  84 ;  Travers  see  308  ;  Netuton  v.  Bennett,  I  B.  C.  C. 

V.  Townsend,  Ih.  i9S;  Attorney-General  359;    Pride  v.  Fooks,  2   Beav.   430; 

V.  Gains  College,  2  Keen,  150  ;  Bennett  Heighington  v.  Gixmt,  I  Ph.  600. 

v.  Attkins,  1  Y.  &  C.  247  ;  Fitzgerald 
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[Where  default- 
ing trustee  a 
bankrupt.  ] 


[Apportioning 
costs  in  action 
against  executor 
of  defaulting 
executor.  ] 


Coats  of  discuss- 
ing a  doubtful 
point  of  law. 


paid  in  the  balance  found  due  from  you,  then  you  shall  have 
your  costs"  (a).  But  a  bankrupt  [formerly  ceased]  from  the 
date  of  bankruptcy  to  be  a  debtor  to  the  trust  estate,  and 
was  therefore  entitled  to  his  costs  from  the  date  of  the  bank- 
ruptcy (6). 

[20.  The  liability  of  a  trustee  for  his  breaches  of  duty  was, 
however,  by  the  Bankruptcy  Act,  1869,  sect.  49,  continued  not- 
withstanding his  discharge,  and  there  was  some  conflict  of 
opinion  as  to  the  right  of  a  bankrupt  trustee  under  that  Act 
to  his  costs  as  from  the  date  of  bankruptcy,  but  the  better 
opinion  seems  to  be  that  he  was  not  entitled  to  such  costs  until 
he  had  made  good  his  default  (c).  By  the  Bankruptcy  Act, 
1883  (d),  the  liability  of  a  trustee  for  a  breach  of  trust,  (except 
in  cases  of  fraudulent  breaches)  is  released  by  the  order  of 
discharge,  and  it  follows  that  under  that  Act,  except  in  cases  of 
fraud,  a  bankrupt  trustee  will,  as  from  the  date  of  his  discharge, 
be  entitled  to  his  costs.  If  the  liability  of  the  trustee  does 
not  arise  from  a  breach  of  trust,  but  is  a  mere  ordinary  liability 
which  ceases  as  from  the  date  of  the  bankruptcy,  the  trustee 
is  entitled  to  his  costs  as  from  that  date  (e). 

21.  If  an  action  be  brought  against  the  executor  of  a  default- 
ing executor  to  administer  th^  original  testator's  estate,  the 
defendant's  costs  ought  strictly  to  be  borne,  as  to  those  incurred 
solely  in  reference  to  the"  original  testator's  estate  out  of  that 
estate,  as  to  those  incurred  in  seeking  relief  against  the  default- 
ing executor  out  of  his  estate,  and  as  to  the  remaining  costs  out 
of  the  two  estates  equally;  but  to  avoid  the  complication  and 
expense  of  thus  apportioning  the  costs,  the  Court  has  allowed 
the  defendant  the  costs  of  taking  the  account  of  the  original 
testator's  estate,  and  half  the  rest  of  his  costs  out  of  the  original 
testator's  estate  (/).] 

22.  An  executor,  instead  of  accumulating  a  fund  as  directed 
by  the  will,  had  improperly  kept  the  balance  in  his  hands ;  but 
as  the  amount  of  costs  had  in  a  great  measure  been  occasioned  by 


(a)  Birks  v.  Micklethwait,  33  Beav. 
409  ;  JVatson  v.  Bow,  18  L.  E.  Eq.  680  ; 
[Lewis  V.  Trash,  21  Oh.  D.  862  ;  Re 
Basham,  23  Ch.  D.  195  ;  M'Exoan  v. 
Crombie,  25  Ch.  D.  175]. 

(6)  Bowyer  v.  Griffin,  9  L.  E.  Eq. 
340. 

[(c)  Lewis  V.  Trash,  21  Ch.  D.  862  ; 
Re  Bashavi,  23  Ch.  D.  195  ;  M'Ewan 
V.  Crombie,  25  Ch.  D.  175  ;  Re  Vowles, 
W.   N.   1886,  p.    73;   Sems,   Clare  v. 


Clare,  21  Ch.  D.  865.] 

Ud)  46  &  47  Vict.  c.  52,  ss.  30,  37.] 
[(e)    Re    Vowles,  32    Ch.   D.   243; 

Smith  V.  Dale,  18  Ch.   D.   516  ;    Re 

Basham,  23  Ch.  D.  195  ;  and  ante,  p. 

1184.] 
[(/)  Re  Griffiths,  26  Ch.  D.  (O.A.) 

465  ;  and  see  Palmer  v.  Jones,  43  L.  J. 

N.S.  Ch.   349  ;    Be  Kitto,  28  W.   E. 

411.] 
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the  inquiry  what  rule  the  Court  ought  to  adopt  with  respect 
to  the  computation  of  interest,  it  was  thought  hard  under  the 
circumstances,  to  fix  the  executor  with  payment  of  costs  even 
relatively  to  the  breach  of  trust ;  and  therefore  the  Court  gave 
no  costs  (a). 

23.  In  one  case,  as  to  part  of  the  suit  the  trustee  ought  from  Costs  to  be  paid 
his  misconduct  to  have  paid  the  costs,  and,  as  to   another,  to  reoefveifin  part 
have  been  allowed  his  costs ;  and  the  Court,  by  a  kind  of  com-  by  the  trustee. 
promise,  left  each  party  to  pay  his  own  costs  (6). 

24.  When  the  breach  of  trust  is  trivial,  the  Court  may  over-  Trivial 
look  it  altogether,  and  give  the  trustee  his  own  costs  (c). 

[25.  If  the  representative  of  a  trustee  who  has  invested  the  [Action  by  repre- 

.         ,  .  .  ,     .  .  aentative  of 

trust   estate   on   an   unauthorised   security,   bring   an   action  to  trustee  to  recover 
recover  the  trust  estate,  he  will  not  be  allowed  the  costs  of  that  t'^^  *™^*  ^s.ia.u.-] 
action  as  against  the  cestuis  que  trust,  but  must  look  for  such 
costs  to  the  estate  of  the  trustee  (d).] 

26.  The   Court    watches    with  jealousy   transactions   between  Trustees  pro- 
parent  and  child  occurring  shortly  after  the  child  has  attained  parenul 
twenty-one,   more   especially   when    the   transactions   had   their  influence. 
inception   during   minority,   and    trustees    acting    bond   fide    in 
refusing  to  convey  under  such  suspicious  circumstances  will  be 
entitled  to  their  costs  («). 

27.  If  a  trustee  have  a  private  interest  of   his   own,  separate  Ti-ustee  insti- 
and  independent  from  the  trust,  and  oblige  the  cest2d  que  trust  ^ig  pfivate  ends, 
to  come  into  a  Court  of  Equity  merely  to  have  some  point  relating 

to  the  trustee's  private  interest  determined  at  the  expense  of  the 
trust,  that  is  such  a  vexatious  proceeding  in  the  trustee,  that, 
for  example's  sake,  he  will  be  decreed  to  pay  the  whole  costs  of 
the  suit  (/ ). 

28.  If  in  a  suit  for  an  account  the  defendant  states  his  belief  Trustee  falsely 
that  the  plaintiff  is  considerably  indebted  to  him,  and  after  a  pi^nt"§s  claims. 
long  investigation  it  proves  that  the  defendant  is  considerably 

indebted  to  the  plaintiff,  the  trustee,  thus  daring  the  plaintiff 
to  his  account,  will  be  decreed  to  pay  the  costs  (g).  And  if  the 
balance  be  in  favour  of  the  trustee,  but  far  below  what  he  had 


(a)  Raphael  v.  Boehm,  13  Ves.  592.  [{d)  Gurneyv.  Gurney,  48  L.  T.  N.S. 

(6)  Newton  v.   Bennet,  1    B.  C.  C.  529.] 

362.  (e)  King  v.  King,  1  De  G.  &  J.  663, 

(o)  Fitzgerald  v.   Pringle,   2   Moll.  see  671. 

534 ;  Bailey  v.  Gould,  4  Y.  &  C.  221,  (/)  Henley  v.  Philips,  2  Atk.  48. 

see  225  ;  Knott  v.  Cottee,  16  Beav.  77  ;  (g)  Parrot  v.  Treby,  Pr.  Ch,  254  ; 

Cotton  V.  Clark,  16  Beav.  134  :  Ghugg  Eglin  v.  Sanderson,  3  Giff.  434. 
V.  Chugg,  W.  N.  1874,  p.  185. 
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Trustee  mis- 
stating his 
accounts. 


Corporation 
pleading  igno- 
rance falsely. 


Corporation 
suppressing 
documents. 


Trustee  setting 
up  title  of  his 
own. 


stated,  he  will  not  be   entitled  to  have  his  costs  {a),  or  at  least 
not  the  costs  of  the  account  itself  (J). 

29.  A  trustee  will  be  deprived  of  costs  (c),  or  will  even  have 
to  pay  costs  if  he  refuse  to  account  {d),  or  if  he  wilfully  mis-state 
the  accounts  («),  or  if,  by  any  chicanery  in  his  answer,  he  keep 
the  cestui  que  trust  from  a  true  knowledge  of  the  accounts  (/), 
or  even  if  he  has  kept  the  accounts  in  a  very  confused  manner  {g). 
And  an  executor  will  be  liable  to  pay  costs  if  he  deny  assets, 
and  the  contrary  be  established  against  him  (h).  But  an  executor 
is  entitled  to  have  the  accounts  taken  under  the  direction  of  the 
Court,  and,  therefore,  even  where  he  had  obstructed  the  taking 
of  the  accounts,  he  was  not  decreed  to  pay  the  costs,  though  he 
was  not  allowed  to  have  his  costs  {i).  But  in  another  case, 
where  he  had  unnecessarily  and  unjustifiably  protracted  the 
suit,  and  multiplied  the  costs  by  his  litigiousness,  he  was  ordered 
to  pay  the  costs  of  a  simple  administration  suit  up  to  the 
hearing  (y). 

30.  Where  a  corporation  filling  the  character  of  trustees  for  a 
grammar  school,  by  their  answer  pleaded  ignorance  of  the  claims 
of  the  charity,  and  the  information  was  afterwards  elicited  from 
the  documents  scheduled  to  their  answer,  as  the  Court  inferred 
from  such  conduct  a  disposition  to  obstruct  and  defeat  the  ends 
of  justice,  the  corporation  was  decreed  to  pay  the  costs  of  the 
suit  {k). 

31.  And  a  corporation  similarly  circumstanced  was  punished 
in  the  same  manner  where,  the  Court  having  directed  the  pro- 
duction of  certain  documents,  it  was  afterwards  discovered  that 
a  very  material  one  had  been  suppressed  (l). 

32.  The  costs  of  the  suit  will  be  cast  upon  the  trustee,  if, 
in   his  answer,  he  set  up  a  title   of  his  own,  and  make  an  ill 


{a)  Attorney  -  General  v.  Brewers' 
Company,  1  P.  W.  376. 

(6)  Fozier  v.  Andrews,  2  Jon.  & 
Lat.  199. 

(c)  Oresham  v.  Price,  35  Beav.  47. 

(d)  Boynton  v.  Richardson,  31  Beav. 
340  ;  Kemp  v.  Burn,  4  Giff.  348  ;  Wroe 
V.  Seed,  4  Giff.  425  ;  Underwood  v. 
Trower,  W.  N.  1867,  p.  83  ;  [Re  Bad- 
dy ffe,  50  L.  J.  N.S.  Ch.  317]. 

J,e)  Sheppard  v.  Smith,  2  B.  P.  C. 
372  ;  and  see  Flanagan  v.  Nolan,  1 
Moll.  86. 

(/)  Avery  v.  Osborne,  Barn.  349 ; 
Beech  v.  Kennegal,  1  Ves.  123. 

{g)  Norhury  v.  Galbeck,  2  Moll. 
461. 


(7i,)  Sandi/s  v.  IVatson,  2  Atk.  80. 

(i)  Be  Kmg,  11  Jur.  N.S.  899.  [But 
under  the  Rules  of  the  Supreme  Court 
now  in  force,  an  executor  instituting 
proceedings  to  have  the  accounts  taken 
must,  to  entitle  him  to  coats,  be  able 
to  satisfy  the  Court  that  under  all 
the  circumstances  of  the  case  the  in- 
stitution of  the  action  was  reasonable. 
See  Order  LXV.,  Rule  1.] 

{j )  Talbot  V.  Marshfield,  4  L.  R.  Eq. 
661 ;  3  L.  R.  Ch.  App.  622. 

{k)  Attorney-General  v.  Burgesses  of 
East  Retford,  2  M.  &  K.  35. 

{I)  Borough  of  Hertford  v.  Poor  of 
same  Borough,  2  B.  P.  C.  377. 
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defence  (a)  ;  and  he  will  not  be  allowed  to  have  his  costs  if  he  set 
up  any  trust  different  from  what  it  actually  is  (5) ;  and  where  a 
trustee  filed  an  improper  answer  he  was  not  allowed  the  costs  of 
the  answer  (c). 

33.  An  executor  sued  by  the  next  of  kin  had  put  the  plaintiffs  Executors  deny- 
to  the  proof  of  their  relationship,  and,  the  fact  not  admitting  a  of^next^of'kiii.'^ 
doubt,  the  executor  was  fixed  with  the  costs  of  the  inquiry  {d). 

34.  It  was  laid  down  as  a  rule  by  Lord  Thurlow,  that  "  where  Costs  where 
the    Court    is    obliged    to  give    interest    against    executors    as    a  agalifst  ^^^^" 
remedy  for  a  breach  of  trust,  costs  against  them  will  follow  of  executors, 
course  "  (e) ;  but  Sir  W.  Grant  said,  "  that  was  a  proposition  to 

which  he  was  not  quite  prepared  to  accede,  as  there  might  be 
many  cases  in  which  executors  must  pay  interest,  which  would 
not  be  cases  for  costs "  (/) ;  and  the  existence  of  any  such  rule 
has  been  denied  {g).  The  meaning  of  Lord  Thurlow  probably 
was,  that  where  the  suit  was  occasioned  by  the  misconduct  of 
the  trustee,  and  the  charge  against  him  was  shown  to  be  well 
founded  by  the  Court's  fixing  him  with  interest,  the  costs  of  the 
suit  in  that  case  would  be  consequential  upon  the  relief  (A). 

35.  [Trustees,  served  with  notice  of  an  appeal  upon  the  con- [Costs  of  appeal.] 
struction  of  a  will,  are  entitled  to  their  costs  of  appearance  by 

counsel,  but  in  taxing  such  costs  the  taxing  officer  should  have 
regard  to  the  position  of  the  trustees,  and  especially  whether  it 
was  such  that,  at  the  hearing  of  the  appeal,  their  assistance  would 
probably  be  required  by  the  Court  (i).  Trustees  served  with 
notice  of  appeal  and  holding  a  merely  neutral  position,  without 
any  intention  of  taking  part  in  the  argument,  ought  not  to 
appear  by  separate  counsel  on  the  appeal  (;).] 

(a)  Lloyd  v.  Spillet,  3  P.  W.  344  ;  581. 

Bayly  v.  Powell,  Pr.  Ch.  92  ;  Willis  (/)  Ashhurnham  v.   Thompson,   13 

V.  Hiscox,  4  M.  &  Or.  197  ;  Attorney-  Ves.  404. 

General  v.  Drapers'  Company,  4  Beav.  (g)  Tehhs  v.  Carpenter,  1  Mad.  308  ; 

67  ;  Attorney-General  v.  Christ's  Hos-  Woodhead  v.  Marriott,  C.  P.  Cooper's 

pital,  lb.  73;  Irwin  v.  Rogers,  12  Ir.  Rep.  1837-38,62;  Holgate  y.  Haworth, 

£q.  Eep.  159.  17  Beav.  259  ;  [Be  John  Jones,  49  L.  T. 

(6)  Ball  V.  Montgomery,  2  Ves.  jun.  N.S.  91]. 

191,  see  199.  (h)  See  Mosley  v.    JVard,  11  Ves. 

(c)  Eddowes  v.  Eddowes,  30  Beav.  603.  582. 

\d)  Lowson  V.  Copeland,  2  B.  C.  C.  [(i)  Carroll  v.  Graham,  (1905)  1  Ch. 

156.  (C.A.)  478, per  Romer  &  Cozens  Hardy, 

(e)  Seers  v.  Hind,  1  Ves.  jun.  294,  L.JJ.] 

and   see  Franklin  v.  Frith,  3  B.  C.  [(j)  S.  C,  per  Vaughan  "Williams, 

C.   433 ;    Mosley  v.    Ward,   11    Ves.  L.  J.] 


1279 


APPENDIX 


No.  I. 

THE  TRUSTEE  ACT,   1893 

56  &  57  Vict.  c.  53 

"  An  Act  to  consolidate  Enactments  relating  to  Trustees," 
{22nd  September,  1893.) 

Be  it  enacted,  &c. 

PAET  I, — Investments 

1.  A  trustee  may,  unless  expressly  forbidden  by  the  instrument  (if  Authorised 
any)  creating  the  trust  {a),  invest  any  trust  funds  in  his  hands,  whether  investments, 
at  the  time  in  a  state  of  investment  or  not  {h),  in  manner  following  (c), 
that  is  to  say  : 

{a.)  In  any  of  the  parliamentary  stocks  or  public  funds  or  Govern- 
ment securities  of  the  United  Kingdom  : 

{b.)  On  real  or  heritable  securities  in  Great  Britain  or  Ireland  {d)  : 

(c.)  In  the  stock  of  the  Bank  of  England  or  the  Bank  of  Ireland  : 

(d.)  In  India  Three  and  a  half  per  cent,  stock  and  India  Three 
per  cent,  stock,  or  in  any  other  capital  stock  which  may 
at  any  time  hereafter  be  issued  by  the  Secretary  of  State 
in  Council  of  India  under  the  authority  of  Act  of 
Parliament,  and  charged  on  the  revenues  of  India  : 

(e.)  In  any  securities' the  interest  of  which  is  for  the  time  being 
guaranteed  by  Parliament : 

(/.)  In  consolidated  stock  created  by  the  Metropolitan  Board  of 
Works,  or  by  the  London  County  Council,  or  in  deben- 
ture stock  created  by  the  Receiver  for  the  Metropolitan 
Police  District : 

(g.)  In  the  debenture  or  rent-charge,  or  guaranteed  or  preference 

(a)  See  ante,  p.  367.  (d)   As  to   the   precautions  to  be 

(6)  See  p.  367.  observed  in  lending  on  mortgage,  se? 

(c)  See  p.  367.  pp.  372  et  seq. 
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stock  of  any  railway  company  in  Great  Britain  or  Ireland 
incorporated  by  special  Act  of  Parliament,  and  having 
during  each  of  the  ten  years  last  past  before  the  date 
of  investment  paid  a  dividend  at  the  rate  of  not  less 
than  three  per  centum   per   annum   on   its   ordinary 
stock  : 
{h.)  In  the  stock  of  any  railway  or  canal  company  in  Great 
Britain  or  Ireland  whose  undertaking  is  leased  in  per- 
petuity or  for  a  term  of  not  less  than  two  hundred  years 
at  a  fixed  rental  to  any  such  railway   company  as  is 
mentioned  in  sub-section  {g.),  either  alone  or  jointly  with 
any  other  railway  company : 
(i.)  In  the  debenture  stock  of  any  railway  company  in  India, 
the  interest  on  which  is   paid   or  guaranteed   by  the 
Secretary  of  State  in  Council  of  India  : 
{j.)  In  the  "B"  annuities   of  the  Eastern   Bengal,  the  East 
Indian,  and  the  Scinde  Punjaub  and  Delhi  Railways, 
and  any  like  annuities  which  may  at  any  time  hereafter 
be  created  on  the  purchase  of  any  other  railway  by  the 
Secretary  of  State  in  Council  of  India,  and  charged  on 
the  revenues  of  India,  and  which  may  be  authorised  by 
Act  of  Parliament  to  be  accepted  by  trustees  in  lieu  of 
any  stock  held  by  them  in  the  purchased  railway ;  also 
in  deferred  annuities  comprised  in  the  register  of  holders 
of  annuities  Class  D.  and  annuities  comprised  in  the 
register  of  annuitants  Class  C.  of  the  East  Indian  Railway 
Company : 
{k.)  In  the  stock  of  any  railway  company  in  India  upon  which 
a  fixed  or  minimum   dividend  in  sterling  is  paid  or 
guaranteed  by  the   Secretary   of  State  in   Council   of 
India,  or  upon  the  capital   of  which  the  interest  is  so 
guaranteed : 
{I.)  In  the  debenture  or  guaranteed  or  preference  stock  of  any 
company  in  Great  Britain  or  Ireland,  established  for  the 
supply  of  water  for  profit,  and  incorporated  by  special  Act 
of  Parliament  or  by  Royal  Charter,  and  having  during 
each  of  the  ten  years  last  past  before  the  date  of  invest- 
ment paid  a  dividend  of  not  less  than  five  pounds  per 
centum  on  its  ordinary  stock  : 
[m.)  In  nominal  or  inscribed  stock  issued,  or  to  be  issued,  by  the 
corporation  of  any  municipal  borough  having,  according  to 
the  returns  of  the  last  census  prior  to  the  date  of  invest- 
ment, a  population  exceeding  fifty  thousand,  or  by  any 
county  council,   under   the    authority   of  any   Act  of 
Parliament  or  Provisional  Order : 
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(».)  In  nominal  or  inscribed  stock  issued  or  to  be  issued  by  any 
commissioners  incorporated  by  Act  of  Parliament  for  the 
purpose  of  supplying  water,  and  having  a  compulsory 
power  of  levying  rates  over  an  area  having,  according  to 
the  retui-ns  of  the  last  census  prior  to  the  date  of  invest- 
ment, a  population  exceeding  fifty  thousand,  provided 
that  during  each  of  the  ten  years  last  past  before  the  date 
of  investment  the  rates  levied  by  such  commissioners 
shall  not  have  exceeded  eighty  per  centum  of  the  amount 
authorised  by  law  to  be  levied  : 

(o.)  In  any  of  the  stocks,  funds,  or  securities  for  the  time  being 
authorised  for  the  investment  of  cash  under  the  control 
or  subject  to  the  order  of  the  High  Court  (a), 

and  may  also  from  time  to  time  vary  any  such  investment  (b). 

2.  (1)  A  trustee  may  under  the  powers  of  this  Act  invest  in  any  Purchase  at  i 
of  the  securities  mentioned  or  referred  to  in  section  1  of  this  Act,  not-  ^g|™j"^ble 
withstanding  that  the  same  may  be  redeemable,  and  that  the  price  stocks, 
exceeds  the  redemption  value  (c). 

(2)  Provided  that  a  trustee  may  not  under  the  powers  of  this  Act 
purchase  at  a  price  exceeding  its  redemption  value  any  stock  mentioned 
or  referred  to  in  sub-sections  (g.),  (i.),  (k.),  (I.),  and  (m.)  of  sect.  1, 
which  is  liable  to  be  redeemed  within  fifteen  years  of  the  date  of 
purchase  at  par  or  at  some  other  fixed  rate,  or  purchase  any  such  stock 
as  is  mentioned  or  referred  to  in  the  sub-sections  aforesaid,  which  is 
liable  to  be  redeemed  at  par  or  at  some  other  fixed  rate,  at  a  price 
exceeding  fifteen  per  centum  above  par  or  such  other  fixed  rate. 

(3)  A  trustee  may  retain  until  redemption  any  redeemable  stock, 
fund,  or  security  which  may  have  been  purchased  in  accordance  with 
the  powers  of  this  Act. 

3.  Every  power   conferred    by  the    preceding    sections    shall    be  Discretion  ot 
exercised  according  to  the  discretion  of  the  trustee,  bilt  subject  to  any  t^'i^tees.  { 
consent  required  by  the  instrument,  if  any,  creating  the  trust  with 

respect  to  the  investment  of  the  trust  funds. 

4.  The  preceding  sections  shall  apply  as  well  to  trusts  created  Application 
before  as  to  trusts  created  after  the  passing  of  this  Act,  and  the  powers  sections.  '°^ 
thereby  conferred  shall  be  in  addition  to  the  powers  conferred  by  the 
instrument,  if  any,  creating  the  trust. 

5.  (1)  A  trustee  having  power  to  invest  in  real  securities,  unless  Ealargement 
expressly  forbidden  by  the  instrument  creating  the  trust,  may  invest  "o^^^g^of 
and  shall  be  deemed  to  have  always  had  power  to  invest —  inyestment. 

(a>)  on  mortgage  of  property  held  for  an  unexpired  term  of  not 
less  than  two  hundred  years,   and  not  subject  to  a 

(rt)  See  pp.  365,  366.  (c)  See  p.  368. 

(6)  See  pp.  367  et  seq. 
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reservation  of  rent  greater  than  a  shilling  a  year,  or  to 
any  right  of  redemption  or  to  any  condition  for  re-entry, 
except  for  non-payment  of  rent  (a)  ;  and 

27  &  28  Vict.  0.  (b.)  on  any  charge,  or  upon  mortgage  of  any  charge  made  under 
■'^*-  the  Improvement  of  Land  Act,  1864  (b). 

(2)  A  trustee  having  power  to  invest  in  the  mortgages  or  bonds  of 
any  railway  company  or  of  any  other  description  of  company  may, 
unless  the  contrary  is  expressed  in  the  instrument  authorising  the 
investment,  invest  in  the  debenture  stock  of  a  railway  company  or  such 
other  company  as  aforesaid  (c). 

(3)  A  trustee  having  power  to  invest  money  in  the  debentures  or 
debenture  stock  of  any  railway  or  other  company  may,  unless  the 
contrary  is  expressed  in  the  instrument  authorising  the  investment, 
invest  in  any  nominal  debentures  or  nominal  debenture  stock  issued 

38  &  39  Vict.  c.     under  the  Local  Loans  Act,  1875  (d). 

83-  (4)  A  trustee  having  power  to  invest  money  in  securities  in  the  Isle 

of  Man,  or  in  securities  of  the  government  of  a  colony,  may,  unless  the 
contrary  is  expressed  in  the  instrument  authorising  the  investment, 
invest  in  any  securities  of  the  Government  of  the  Isle  of  Man,  under 

43  &  44  Vict.  c.    the  Isle  of  Man  Loans  Act,  1880  (e). 

®"  (5)  A  trustee  having  a  general  power  to  invest  trust  moneys  in  ol* 

upon  the  security  of  shares,  stock,  mortgages,  bonds,  or  debentures  of 
companies  incorporated  by  or  acting  under  the  authority  of  an  Act  of 
Parliament,  may  invest  in,  or  upon  the  security  of,  mortgage  debentures 
duly  issued  under  and  in  accordance  with  the  provisions  of  the  Mort- 

28  &  29  Vict.  u.    gage  Debenture  Act,  1865  (/). 

"^^^  6.  A  trustee  having  power  to  invest  in  the  purchase  of  land  or  on 

Power  to  invest,  ,  f  i       i  •  j.  •      j.i  i  j.  r 

uotwithstandiEg  mortgage  of  land,  may  invest  m  the  purchase,  or  on  mortgage  oi  any 
drainage  charges,  land,  notwithstanding  the  same  is  charged  with  a  rent  under  the  powers 
10  &  11  Vict-  c.  of  the  Public  Money  Drainage  Acts,  1846  to  1856,  or  the  Landed 
^^'  Property  Improvement  (Ireland)  Act,  1847,  or  by  an  absolute  ordei* 

made  under  the  Improvement  of  Land  Act,  1864,  unless  the  terms  of 
the  trust  expressly  provide  that  the  land  to  be  purchased  or  taken  in 
mortgage  shall  not  be  subject  to  any  such  prior  charge  (g). 
Trustees  not  to  7.  (1)  A  trustee,  unless  authorised  by  the  terms  of  his  trust, 
stock  into^certi^-  ^^^'^^^  ^°^  ^Pply  for  or  hold  any  certificate  to  bearer  issued  under  the 
ficates  to  bearer,  authority  of  any  of  the  following  Acts,  that  is  to  say  : 
26  &  27  Vict,  c,  (a.)  The  India  Stock  Certificate  Act,  1863  ; 

33'&  34  Vict,  c,  (^•)  "^^^  National  Debt  Act,  1870 ; 

71.  '   '  (c.)  The  Local  Loans  Act,  1875  ; 

38  &  39  Vict.  c.  ^^^)  rpj^g  Colonial  Stock  Act,  1877. 

40  &  41  Vict.  c.  (^)  ggg  p  ggg^  (g)  ggg  pp^  3g9_  37Q_ 

"'*•  (5)  See  p.  .369.  (/)  See  p.  370 

(c)  See  p.  369.  (g)  See  p.  370. 

((/)  See  p.  369. 
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(2)  Nothing  in  this  section  shall  impose  on  the  Bank  of  England 
or  of  Ireland,  or  on  any  person  authorised  to  issue  any  such  certi- 
ficates, any  obligation  to  inquire  whether  a  person  applying  for  such  a 
certificate  is  or  is  not  a  trustee,  or  subject  them  to  any  liability  in 
the  event  of  their  granting  any  such  certificate  to  a  trustee,  nor  in- 
validate any  such  certificate  if  granted  (a). 

8.  (l)  A  trustee  lending  money  on  the  security  of  any  property  (b)  Loans  and  in- 
on  which  he  can  lawfully  lend  shall  not  be  chargeable  with  breach  of  [^uste™ not^ 
trust  by  reason  only  of  the  proportion  borne  by  the  amount  of  the  chargeable  as 
loan  to  the  value  of  the  property  at  the  time  when  the  loan  was  made,  '^^aches  of  trust, 
provided  that  it  appears  to  the  Court  that  in  making  the  loan  the 
trustee  was  acting  upon  a  report  as  to  the  value  of  the  property  made 
by  a  person  whom  he  reasonably  believed  to  be  an  able  practical 
surveyor  or  valuer  instructed  and  employed  independently  of  any 
owner  of  the  property,  whether  such  surveyor  or  valuer  carried  on 
business  in  the  locality  where  the  property  is  situate  or  elsewhere,  and 
that  the  amount  of  the  loan  does  not  exceed  two  equal  third  parts  of 
the  value  of  the  property  as  stated  in  the  report,  and  that  the  loan 
was  made  under  the  advice  of  the  surveyor  or  valuer  expressed  in 
the  report  (c). 

(2)  A  trustee  lending  money  on  the  security  of  any  leasehold  property 
shall  not  be  chargeable  with  breach  of  trust  only  upon  the  ground  that 
in  making  such  loan  he  dispensed  either  wholly  or  partly  with  the 
production  or  investigation  of  the  lessor's  title  (d). 

(3)  A  trustee  shall  not  be  chargeable  with  breach  of  trust  only  upon 
the  ground  that  in  effecting  the  purchase  of  or  in  lending  money  upon 
the  security  of  any  property  he  has  accepted  a  shorter  title  than  the 
title  which  a  purchaser  is,  in  the  absence  of  a  special  contract)  entitled 
to  require,  if  in  the  opinion  of  the  Court  the  title  accepted  be  such  as 
a  person  acting  with  prudence  and  caution  would  have  accepted  (e). 

(4)  This  section  applies  to  transfers  of  existing  securities  as  well  as 
to  new  securities,  and  to  investments  made  as  well  before  as  after  the 
commencement  of  this  Act,  except  where  an  action  or  other  proceed- 
ing was  pending  with  reference  thereto  on  the  twenty-fourth  day  of 
December,  one  thousand  eight  hundred  and  eighty-eight. 

9.  (1)  Where  a  trustee  improperly  advances  trust  money  on  a  mort-  Liability  or  loss 
gage  security  which  would  at  the  time  of  the  investment  be  a  proper  ^^  ™*^°"  °^ 
investment  in  all  respects  for  a  smaller  sum  than  is  actually  advanced  investtnents. 
thereon,  the  security  shall  be  deemed  an  authorised  investment  for  the 
smaller  sum,  and  the  trustee  shall  only  be  liable  to  make  good  the  sum 
advanced  in  excess  thereof  with  interest. 

(ft)  Sse  p.  371.  (d)  See  pp.  374  et  seq. 

(6)  In  the  Act  of  1888  the  words  (d)  See  p.  372. 

"of  any  tenure,  whetheragricultural  or  (e)  See  p.  586; 
house  or  other  property,"  Were  added. 
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(2)  This  section  applies  to  investments  made  as  well  before  as  after 
the  commencement  of  this  Act  except  where  an  action  or  other  pro- 
ceeding was  pending  with  reference  thereto  on  the  twenty-fourth  day 
of  December,  one  thousand  eight  hundred  and  eighty-eight  (a). 


PART  II. — Various  Powers  and  Duties  of  Trustees 

Appointment  qf  New  Trustees, 

t'owei-of  10.  (1)  Where  a  trustee,  either  original  or  substituted,  and  whether 

tnlstees'"^  °^™  appointed  by  a  court  or  otherwise,  is  dead,  or  remains  out  of  the 
United  Kingdom  for  more  than  twelve  months,  or  desires  to  be  dis- 
charged from  all  or  any  of  the  trusts  or  powers  reposed  in  or  conferred 
on  him,  or  refuses  or  is  unfit  to  act  therein,  or  is  incapable  of  acting 
therein,  then  the  person  or  persons  nominated  for  the  purpose  of 
appointing  new  trustees  by  the  instrument,  if  any,  creating  the  trust, 
or  if  there  is  no  such  person,  or  no  such  person  able  and  willing  to 
act,  then  the  surviving  or  continuing  trustees  or  trustee  for  the  time 
being,  or  the  personal  representatives  of  the  last  surviving  or  continuing 
trustee,  may,  by  writing,  appoint  another  person  or  other  persons  to 
be  a  trustee  or  trustees  in  the  place  of  the  trustee  dead,  remaining  out 
of  the  United  Kingdom,  desiring  to  be  discharged,  refusing,  or  being 
unfit  or  being  incapable,  as  aforesaid  {b). 

(2)  On  the  appointment  of  a  new  trustee  for  the  whole  or  any  part 
of  trust  property — 

(ffl.)  the  number  of  trustees  may  be  increased  (c)  ;  and 
{b.)  a  separate  set  of  trustees  may  be  appointed  for  any  part  of 
the  trust  property  held  on  trusts  distinct  from  those 
telating  to  any  other  part  or  parts  of  the  trust  property, 
notwithstanding  that  no  new  trustees  or  trustee  are  or 
is  to  be  appointed  for  other  parts  of  the  trust  property, 
and  any  existing  trustee  may  be  appointed  or  remain  one 
of  such  separate  set  of  trustees ;  or,  if  only  one  trustee 
was  originally  appointed,  then  one  separate  trustee  may 
be  so  appointed  for  the  first-mentioned  part  (d) ;  and 
(c )  it  shall  not  be  obligatory  to  appoint  more  than  one  new 
trustee  where  only  one  trustee  was  originally  appointed, 
or  to  fill  up  the  original  number  of  trustees  where  more 
than  two  trustees  were  originally  appointed ;  but,  except 
where  only  one  trustee  was  originally  appointed,  a  trustee 
shall  not  be  discharged  under  this  section  from  his  trust 

(a)  See  p.  378.  (c)  See  p.  820. 

(6)  See  p.  806.  (d)  See  p.  828. 
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unless  there  will  be  at  least  two  trustees  to  perform  the 
trust  (a) ;  and 
(d.)  any  assurance  or  thing  requisite  for  vesting  the  trust  pro- 
perty, or  any  part  thereof,  jointly  in  the  persons  who 
are  the  trustees,  shall  be  executed  or  done. 

(3)  Every,  new  trustee  so  appointed,  as  well  before  as  after  all  the 
trust  property  becomes  by  law,  or  by  assurance,  or  otherwise,  vested 
in  him,  shall  have  the  same  powers,  authorities,  and  discretions,  and 
may  in  all  respects  act,  as  if  he  had  been  originally  appointed  a 
trustee  by  the  instrument,  if  any,  creating  the  trust. 

(4)  The  provisions  of  this  section  relative  to  a  trustee  who  is  dead 
include  the  case  of  a  person  nominated  trustee  in  a  will  but  dying 
before  the  testator,  and  those  relative  to  a  continuing  trustee  include 
a  refusing  or  retiring  trustee,  if  willing  to  act  in  the  execution  of  the 
provisions  of  this  section  (b). 

(5)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is 
not  expressed  in  the  instrument,  if  any,  creating  the  trust,  and  shall 
have  effect  subject  to  the  terms  of  that  instrument  and  to  any  pro- 
visions therein  contained  (c). 

(6)  This  section  applies  to  trusts  created  either  before  or  after  the 
commencement  of  this  Act. 

11.  (1)  Where  there  are  more  than  two  trustees,  if  one  of  them  by  Retirement 
deed  declares  that  he  is  desirous  of  being  discharged  from  the  trust,  of  trustee. 
and  if  his  co-trustees  and  such  other  person,  if  any,  as  is  empowered  to 
appoint  trustees,  by  deed  consent  to  the  discharge  of  the  trustee,  and  to 

the  vesting  in  the  co-trustees  alone  of  the  trust  property,  then  the 
trustee  desirous  of  being  discharged  shall  be  deemed  to  have  retired 
from  the  trust,  and  shall,  by  the  deed,  be  discharged  therefrom  under 
this  Act,  without  any  new  trustee  being  appointed  in  his  place. 

(2)  Any  assurance  or  thing  requisite  for  vesting  the  trust  property 
in  the  continuing  trustees  alone  shall  be  executed  or  done. 

(3)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is 
not  expressed  in  the  instrument,  if  any,  creating  the  trust,  and  shall 
have  effect  subject  to  the  terms  of  that  instrument  and  to  any  pro- 
visions therein  contained. 

(4)  This  section  applies  to  trusts  created  either  before  or  after  the 
commencement  of  this  Act  (d). 

12.  (1)  Where  a   deed  by  which   a  new  trustee   is   appointed  to  Vesting  of  trust 
perform  any  trust  contains  a  declaration  by  the  appointor  to  the  effect  ^r°(fontou"ng^'^ 
that  any  estate  or  interest  in  any  land  subject  to  the  trust,  or  in  any  trustees, 
chattel  so  subject,  or  the  right  to  recover  and  receive  any  debt  or 

other  thing  in  action  so  subject  shall  vest  in  the   persons  who   by 


(a)  See  p.  823.  (c)  See  p.  807. 

(6)  See  p.  825,  (d)  See  p.  814, 
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virtue  of  the  deed  become  and  are  the  trustees  for  performing  the 
trust  (a),  that  declaration  shall,  without  any  conveyance  or  assignment, 
operate  to  vest  in  those  persons,  as  joint  tenants,  and  for  the  pur- 
poses of  the  trust,  that  estate,  interest,  or  right  (b). 

(2)  Where  a  deed  by  which  a  retiring  trustee  is  discharged  under 
this  Act  contains  such  a  declaration  as  is  in  this  section  mentioned  by 
the  retiring  and  continuing  trustees,  and  by  the  other  person,  if  any, 
empowered  to  appoint  trustees,  that  declaration  shall,  without  any 
conveyance  or  assignment,  operate  to  vest  in  the  continuing  trustees 
alone,  as  joint  tenants,  and  for  the  purposes  of  the  trust,  the  estate, 
interest,  or  right  to  which  the  declaration  relates. 

(3)  This  section  does  not  extend  to  any  legal  estate  or  interest  in 
copyhold  or  customary  land,  or  to  land  conveyed  by  way  of  mortgage 
for  securing  money  subject  to  the  trust,  or  to  any  such  share,  stock, 
annuity,  or  property  as  is  only  transferable  in  books  kept  by  a  company 
or  other  body,  or  in  manner  directed  by  or  under  Act  of  Parliament  (c). 

(4)  For  purposes  of  registration  of  the  deed  in  any  registry,  the 
person  or  persons  making  the  declaration  shall  be  deemed  the  convey- 
ing party  or  parties,  and  the  conveyance  shall  be  deemed  to  be  made 
by  him  or  them  under  a  power  conferred  by  this  Act. 

(5)  This  section  applies  only  to  deeds  executed  after  the  thirty-first  of 
December,  one  thousand  eight  hundred  and  eighty-one. 


Purchase  and  Sale. 

Power  of  trustee  13.  (1)  Where  a  trust  for  sale  or  a  power  of  sale  of  property  is 
for  sale  to  sell  by  ygg^gd  in  a  trustee,  he  may  sell  or  concur  with  {d)  any  other  person 
in  selling  all  or  any  part  of  the  property,  either  subject  to  prior  charges 
or  not,  and  either  together  or  in  lots  («),  by  public  auction  or  by  private 
contract,  subject  to  any  such  conditions  respecting  title  or  evidence  of 
title  or  other  matter  as  the  trustee  thinks  fit,  with  power  to  vary  any 
contract  for  sale,  and  to  buy  in  at  any  auction,  or  to  rescind  any  contract 
for  sale  and  to  re-sell,  without  being  answerable  for  any  loss  (/). 

(2)  This  section  applies  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  instrument  creating  the  trust  or  power,  and 
shall  have  effect  subject  to  the  terms  of  that  instrument  and  to  the 
provisions  therein  contained. 

(3)  This   section   applies   only  to   a  trust  or  power  created  by  an 

instrument  coming  into  operation  after  the  thirty-first  of  December,  one 

thousand  eight  hundred  and  eighty-one. 

Power  to  sell  14.  [\\  ^q   gale  made  by  a   trustee   shall  be   impeached  by  any 

subject  to 

depreciatory 

conditions.  (a)  See  p.  812.  {d)  See  p.  743. 

(6)  See  pp.  811,  812,  (e)  See  p.  517. 

(c)  See  p.  812.  (/)  See  pp.  509,  515, 
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beneficiary  upon  the  ground  that  any  of  the  conditions  subject  to 
which  the  sale  was  made  may  have  been  unnecessarily  depreciatory, 
unless  it  also  appears  that  the  consideration  for  the  sale  was 
thereby  rendered  inadequate. 

(2)  No  sale  made  by  a  trustee  shall,  after  the  execution  of  the 
conveyance,  be  impeached  as  against  the  purchaser  upon  the  ground 
that  any  of  the  conditions  subject  to  which  the  sale  was  made  may 
have  been  unnecessarily  depreciatory,  unless  it  appears  that  the 
purchaser  was  acting  in  collusion  with  the  trustee  at  the  time  when 
the  contract  for  sale  was  made. 

(3)  No  purchaser,  upon  any  sale  made  by  a  trustee,  shall  be  at 
liberty  to  make  any  objection  against  the  title  upon  the  ground 
aforesaid. 

(4)  This  section  applies  only  to  sales  made  after  the  twenty-fourth 
day  of  December,  one  thousand  eight  hundred  and  eighty-eight  {a). 

15.  A  trustee  who  is  either  a  vendor  or  a  purchaser  may  sell  or  Power  to  sell 
buy  without  excluding  the  application  of  section  two  of  the  Vendor  "J}'^^ ^  ^\^  ^^ 
and  Purchaser  Act,  1874  (6). 

16.  When  any  freehold  or  copyhold  hereditament  is   vested  in  a  Married  woman 
married  woman  as  a  bare  trustee  (c)  she  may  convey  or  surrender  it  *^        trustee 

^  '  •'  ■'  may  convey. 

as  if  she  were  a  feme  sole  {d). 

Various  Poiuers  and  Lialilities. 

17.  (1)  A  trustee  may  appoint  a  solicitor  to  be  his  agent  to  receive  Power  to 

and  give   a  discharge  for  any  money   or  valuable  consideration   or  ^-uthonse  receipt 

.  ,  ,         ,  ...      of  money  by 

property  receivable  by  the  trustee  under  the  trust,  by  permitting  the  banker  or 

solicitor  to  have  the  custody  of,  and  to  produce,  a  deed  containing  any  solicitor. 

such  receipt  as  is  referred  to  in  sect.  56  of  the  Conveyancing  and 

Law  of  Property  Act,  1881  ;  and  a  trustee  shall  not  be  chargeable  with  44  &  45  Vict, 

breach  of  trust  by  reason  only  of  his  having  made  or  concurred  in  "•  ^ 

making  any  such  appointment;  and  the  producing  of  any  such  deed 

by  the   solicitor  shall  have  the  same  validity  and  effect  under  the 

said  section  as  if  the   person  appointing  the  solicitor  had  not  been 

a  trustee  (e). 

(2)  A  trustee  may  appoint  a  banker  or  solicitor  to  be  his  agent  to 
receive  and  give  a  discharge  for  any  money  payable  to  the  trustee 
under  or  by  virtue  of  a  policy  of  assurance,  by  permitting  the 
banker  or  solicitor  to  have  the  custody  of  and  to  produce  the  policy 
of  assurance  with  a  receipt  signed  by  the  trustee,  and  a  trustee 
shall  not  be  chargeable  with  a  breach  of  trust  by  reason  only  of  his 
having  made  or  concurred  in  making  any  such  appointment  (/ ). 

{a)  See  p.  516.  {d)  See  pp.  36,  246,  note. 

(6)  See  pp.  519,  586,  587.  (e)  See  pp.  .325,  529,  557. 

(c)  See  p.  246,  note.  (/)  See  p.  531. 
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(3)  Nothing  in  this  section  shall  exempt  a  trustee  from  any  liability 
which  he  would  have  incurred  if  this  Act  had  not  been  passed,  in  case 
he  permits  any  such  money,  valuable  consideration,  or  property  to 
remain  in  the  hands  or  under  the  control  of  the  banker  or  solicitor  for 
a  period  longer  than  is  reasonably  necessary  to  enable  the  banker  or 
solicitor  (as  the  case  may  be)  to  pay  or  transfer  the  same  to  the 
trustee  (a). 

(4)  This  section  applies  only  where  the  money  or  valuable  con- 
sideration or  property  is  received  after  the  twenty-fourth  day  of 
December,  one  thousand  eight  hundred  and  eighty-eight. 

(5)  Nothing  in  this  section  shall  authorise  a  trustee  to  do  anything 
which  he  is  in  express  terms  forbidden  to  do,  or  to  omit  anything  which 
he  is  in  express  terms  directed  to  do,  by  the  instrument  creating  the 
trust. 

Power  to  insure         18.  (1)  A  trustee  may  insure  against  loss  or  damage  by  fire  any 
111   mg,  building  or  other  insurable  property  to  any  amount  (including  the 

amount  of  any  insurance  already  on  foot)  not  exceeding  three  equal 
fourth  parts  of  the  full  value  of  such  building  or  property,  and  pay  the 
premiums  for  such  insurance  out  of  the  income  thereof  or  out  of 
the  income  of  any  other  property  subject  to  the  same  trusts,  with- 
out obtaining  the  consent  of  any  person  who  may  be  entitled  wholly 
or  partly  to  such  income  (b). 

(2)  This  section  does  not  apply  to  any  building  or  property  which 
a  trustee  is  bound  forthwith  to  convey  absolutely  to  any  beneficiary 
upon  being  requested  to  do  so  (c). 

(3)  This  section  applies  to  trusts  created  either  before  or  after  the 
commencement  of  this  Act,  but  nothing  in  this  section  shall  authorise 
any  trustee  to  do  anything  which  he  is  in  express  terms  forbidden  to  do, 
or  to  omit  to  do  anything  which  he  is  in  express  terms  directed  to  do, 
by  the  instrument  creating  the  trust. 

Power  of  trustees       i9_  ^x)  A  trustee  of  any  leaseholds  for  lives  or  years  which  are 

leaseholds  to         renewable  from  time  to  time,  either  under  any  covenant  or  contract,  or 

renew  and  raise     fcy  custom  or  usual  practice,  may,  if  he  thinks  fit,  and  shall,  if  thereto 

purpose.  required  by  any  person  having  any  beneficial  interest,  present  or  future, 

or  contingent,  in  the  leaseholds,  use  his  best  endeavours  to  obtain  from 

time  to   time  a  renewed  lease  of  the  same  hereditaments  on  the 

accustomed  and'  reasonable  terms,  and  for  that  purpose  may  from  time  to 

time  make  or  concur  in  making  a  surrender  of  the  lease  for  the  time 

being  subsisting,  and  do  all  such  other  acts  as  are  requisite  :  Provided 

that,  where  by  the  terms  of  the   settlement  or  will  the  person   in 

possession  for  his  life  or  other  limited  interest  is  entitled  to  enjoy  the 

same  without  any  obligation  to  renew  or  to  contribute  to  the  expense  of 

(a)  See  pp.  3.31,  530,  531.  (c)  See  pp.  330,  719. 

(6)  See  pp.  329,  719. 
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renewal,  this  section  shall  not  apply  unless  the  consent  in  writing  of 
that  person  is  obtained  to  the  renewal  on  the  part  of  the  trustee. 

(2)  If  money  is  required  to  pay  for  the  renewal,  the  trustee  effecting 
the  renewal  may  pay  the  same  out  of  any  money  then  in  his  hands  in 
trust  for  the  persons  beneficially  interested  in  the  lands  to  be  comprised  in 
the  renewed  lease,  and  if  he  has  not  in  his  hands  sufficient  money  for  the 
purpose,  he  may  raise  the  money  required  by  mortgage  of  the  heredita- 
ments to  be  comprised  in  the  renewed  lease,  or  of  any  other  heredita- 
ments for  the  time  being  subject  to  the  uses  or  trusts  to  which  those 
hereditaments  are  subject,  and  no  person  advancing  money  upon  a 
mortgage  purporting  to  be  under  this  power  shall  be  bound  to  see  that 
the  money  is  wanted,  or  that  no  more  is  raised  than  is  wanted  for 
the  purpose. 

(3)  This  section  applies  to  trusts  created  either  before  or  after  the 
commencement  of  this  Act,  but  nothing  in  this  section  shall  authorise 
any  trustee  to  do  anything  which  he  is  in  express  terms  forbidden  to  do, 
or  to  omit  to  do  anything  which  he  is  in  express  terms  directed  to  do, 
by  the  instrument  creating  the  trust  (a). 

20.  (1)  The  receipt  in  writing  of  any  trustee  for  any  money.  Power  of  trustee 
securities,  or  other  personal  property  or  effects  payable,  transferable,  or  *°  S*'^^  receipts, 
deliverable  to   him  under  any  trust  or  power  shall  be  a  sufficient 

discharge  for  the  same,  and  shall  effectually  exonerate  the  person 
paying,  transferring,  or  delivering  the  same  from  seeing  to  the  appli- 
cation or  being  answerable  for  any  loss  or  misapplication  thereof. 

(2)  This  section  applies  to  trusts  created  either  before  or  after  the 
commencement  of  this  Act  (6). 

21.  (1)  An  executor  or  administrator  may  pay  or  allow  any  debt  or  Power  for 
claim  on  any  evidence  that  he  thinks  sufficient.  executors  and 

(2)  An  executor  or  administrator,  or  two  or  more  trustees,  acting  compound,  &o. 
together,  or  a  sole  acting  trustee  where  by  the  instrument,  if  any, 

creating  the  trust  a  sole  trustee  is  authorised  to  execute  the  trusts  and 
powers  thereof,  may,  if  and  as  he  or  they  may  think  fit,  accept  any 
composition  or  any  security,  real  or  personal,  for  any  debt  or  for 
any  property,  real  or  personal,  claimed,  and  may  allow  any 
time  for  payment  for  any  debt,  and  may  compromise,  compound, 
abandon,  submit  to  arbitration,  or  otherwise  settle  any  debt,  account, 
claim,  or  thing  whatever  relating  to  the  testator's  or  intestate's  estate  or 
to  the  trust,  and  for  any  of  those  purposes  may  enter  into,  give, 
execute  and  do  such  agreements,  instruments  of  composition  or 
.arrangement,  releases,  and  other  things  as  to  him  or  them  seem 
expedient,  without  being  responsible  for  any  loss  occasioned  by  any 
act  or  thing  so  done  by  him  or  them  in  good  faith. 

(3)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is 
not  expressed  in  the  instrument,  if  any,  creating  the  trust,  and  shall 

(a)  See  pp.  440,  441,  447.  (6)  See  pp.  327,  535, 
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Powers  of  two  or 
move  trustees, 


have  effect  subject  to  the  terms  of  that  instrument,  and  to  the  pro- 
visions therein  contained. 

(4)  This  section  applies  to  executorships,  administratorships  and 
trusts  constituted  or  created  either  before  or  after  the  commencement 
of  this  Act  (»). 

22.  (1)  Where  a  power  or  trust  is  given  to  or  vested  in  two  or  more 
trustees  jointly,  then,  unless  the  contrary  is  expressed  in  the  instrument, 
if  any,  creating  the  power  or  trust,  the  same  may  be  exercised  or 
performed  by  the  survivor  or  survivors  of  them  for  the  time  being. 

(2)  This  section  applies  only  to  trusts  constituted  after  or  created 

by  instruments  coming  into  operation  after  the  thirty-first  day  of 

December  one  thousand  eight  hundred  and  eighty-one  (b). 

Exoneration  of  23.  A  trustee  acting  or  paying  money  in  good  faith  under  or  in 

oVoertain  pot^rs  pursuance  of  any  power  of  attorney  shall  not  be  liable  for  any  such 


of  attorney. 


Implied  in- 
demnity of 
trustees. 


act  or  payment  by  reason  of  the  fact  that  at  the  time  of  the  payment 
or  act  the  person  who  gave  the  power  of  attorney  was  dead  or  had 
done  some  act  to  avoid  the  power,  if  this  fact  was  not  known  to  the 
trustee  at  the  time  of  his  so  acting  or  paying. 

Provided  that  nothing  in  this  section  shall  affect  the  right  of  any 
person  entitled  to  the  money  against  the  person  to  whom  the  payment 
is  made,  and  that  the  person  so  entitled  shall  have  the  same  remedy 
against  the  person  to  whom  the  payment  is  made  as  he  would  have 
had  against  the  trustee  (c). 

24.  A  trustee  shall,  without  prejudice  to  the  provisions  of  the 
instrument,  if  any,  creating  the  trust,  be  chargeable  only  for  money 
and  securities  actually  received  by  him  notwithstanding  his  signing 
any  receipt  for  the  sake  of  conformity,  and  shall  be  answerable  and 
accountable  only  for  his  own  acts,  receipts,  neglects,  or  defaults, 
and  not  for  those  of  any  other  trustee,  nor  for  any  banker,  broker, 
or  other  person  with  whom  any  trust  moneys,  or  securities  may  be 
deposited,  nor  for  the  insufficiency  or  deficiency  of  any  securities, 
nor  for  any  other  loss,  unless  the  same  happens  through  his  own 
wilful  default ;  and  may  reimburse  himself,  or  pay  or  discharge  out 
of  the  trust  premises,  all  expenses  incurred  in  or  about  the  execu- 
tion of  his  trusts  or  powers  (d). 


PART  III.— Powers  of  the  Court 
Appointment  of  New  Trustees  and  Vesting  Orders. 

Power  of  the  25.  (l)  The  High  Court  may,  whenever  it  is  expedient  (/)  to  appoint 

new'^tri°st'e^s°(e".'   ^  ^^^w  trustee  or  new  trustees,  and  it  is  found  inexpedient,  difficult,  or 


a)  See  pp.  738  et  seq. 
%)  See  pp.  739,  765. 
(c)  See  p.  411, 


(d)  See  p.  305. 

(e)  See  pp.  838  et  seq. 
(/)  See  p.  838, 
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impracticable  so  to  do  without  the  assistance  of  the  Court  (a),  make  an 
order  for  the  appointment  of  a  new  trustee  or  new  trustees  (b)  either 
in  substitution  for  or  in  addition  to  any  existing  trustee  or  trustees^ 
or  although  there  is  no  existing  trustee.  In  particular  and  without 
prejudice  to  the  generality  of  the  forgoing  provision,  the  Court  may 
make  an  order  for  the  appointment  of  a  new  trustee  in  substitution 
for  a  trustee  who  is  convicted  of  felony,  or  is  a  bankrupt  (c). 

(2)  An  order  under  this  section,  and  any  consequential  vesting  order 
or  conveyance,  shall  not  operate  further  or  otherwise  as  a  discharge  to 
any  former  or  continuing  trustee  than  an  appointment  of  new  trustees 
under  any  power  for  that  purpose  contained  in  any  instrument  would 
have  operated  (d). 

(3)  Nothing  in  this  section  shall  give  power  to  appoint  an  executor 
or  administrator  (e). 

26.  In  any  of  the  following  cases,  namely  :—  Is'to  ki.°d?/T. 

(i.)  Where   the   High   Court   appoints  or  has  appointed  a  new 
trustee ;  and 

(ii.)  Where  a  trustee  entitled  to  or  possessed  of  any  land,  or 
entitled  to  a  contingent  right  therein,  either  solely  or 
jointly  with  any  other  person, — 

(a)  is  an  infant  (g),  or 

(b)  is  out  of  the  jurisdiction  of  the  High  Court,  or 

(c)  cannot  be  found  ;  and 

(iii.)  Where  it  is  uncertain  who  was  the  survivor  of  two  or 
more  trustees  jointly  entitled  to  or  possesEed  of  any  land  ; 
and 

(iv.)  Where,  as  to  the  last  trustee  known  to  have  been  entitled 
to  or  possessed  of  any  land,  it  is  uncertain  whether  he  is 
living  or  dead  ;  and 

(v.)  Where  there  is  no  heir  or  personal  representative  to  a  trustee 
who  was  entitled  to  or  possessed  of  land  and  has  died 
intestate  as  to  that  land,  or  where  it  is  uncertain  who  is 
the  heir  or  personal  representative  or  devisee  of  a  trustee 
who  was  entitled  to  or  possessed  of  land  and  is  dead;  and 

(vi.)  Where  a  trustee  jointly  or  solely  entitled  to  or  possessed  of 
any  land,  or  entitled  to  a  contingent  right  therein,  has 
been  required,  by  or  on  behalf  of  a  person  entitled  to 
require  a  conveyance  of  the  land  or  a  release  of  the  right) 
to  convey  the  land  or  to  release  the  right,  and  has  wilfully 

(a)  See  pp.  838,  839.  (e)  See  p.  838. 

(6)  See  pp.  841  et  seq.  (/)  See  pp.  844  et  seq. 

(c)  See  p.  838.  {g)  See  p.  844, 

(d)  See  p.  838. 
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refused  or  neglected  to  convey  the  land  or  release  the 
right  for  twenty-eight  days  after  the  date  of  the  require- 
ment ; 

the  High  Court  may  make  an  order  (in  this  Act  called  a  vesting  order) 
vesting  the  land  in  any  such  person  in  any  such  manner  and  for  any 
such  estate  as  the  Court  may  direct,  or  releasing  or  disposing  of  the 
contingent  right  to  such  person  as  the  Court  may  direct, 
Provided  that — 

(a.)  Where  the  order  is  consequential  on  the  appointment  of  a 
new  trustee,  the  land  shall  he  vested  for  such  estate  as 
the  Court  may  direct  in  the  persons  who  on  the  appoint- 
ment are  the  trustees ;  and 
{b.)  Where  the  order  relates  to  a  trustee  entitled  jointly  with 
another  person,  and  such  trustee  is  out  of  the  jurisdiction 
of  the  High  Court,  or  cannot  be  found,  the  land  or  right 
shall  be  vested  in  such  other  person,  either  alone  or  with 
some  other  person  (a), 


Orders  as  to 
contingent  rights 
of  unborn 
persons. 


Vesting  order  in 
place  of  convey- 
ance by  infant 
mortgagee. 

Vesting  order 
in  place  of 
conveyance  by 
heir,  or  devisee 
of  heir,  &c. ,  or 
personal  repre- 
sentative of 
mortgagee. 


27.  Where  any  land  is  subject  to  a  contingent  right  in  an  unborn 
person  or  class  of  unborn  persons  who,  on  coming  into  existence  would, 
in  respect  thereof,  become  entitled  to  or  possessed  of  the  land  on  any 
trust,  the  High  Court  may  make  an  order  releasing  the  land  from  the 
contingent  right,  or  may  make  an  order  vesting  in  any  person  the  estate 
to  or  of  which  the  unborn  person  or  class  of  unborn  persons  would,  on 
coming  into  existence,  be  entitled  or  possessed  in  the  land  (b). 

28.  Where  any  person  entitled  to  or  possessed  of  land,  or  entitled 
to  a  contingent  right  in  land,  by  way  of  security  for  money,  is  an  infant, 
the  High  Court  may  make  an  order  vesting  or  releasing  or  disposing  of 
the  land  or  right  in  like  manner  as  in  the  case  of  an  infant  trustee. 

29.  Where  a  mortgagee  of  land  has  died  without  having  entered  into 
the  possession  or  into  the  receipt  of  the  rents  and  profits  thereof,  and 
the  money  due  in  respect  of  the  mortgage  has  been  paid  to  a  person 
entitled  to  receive  the  same,  or  that  last-mentioned  person  consents  to 
any  order  for  the  reconveyance  of  the  land,  then  the  High  Court  may 
make  an  order  vesting  the  land  in  such  person  or  persons  in  such 
manner  and  for  such  estate  as  the  Court  may  direct  in  any  of  the 
following  cases,  namely, — 

(a.)  Where  an  heir  or  personal  representative  or  devisee  of  the 
mortgagee  is  out  of  the  jurisdiction  of  the  High  Court 
or  cannot  be  found  ;  and 

(b.)  Where  an  heir  or  personal  representative  or  devisee  of  the 
mortgagee  on  demand  made  by  or  on  behalf  of  a  person 


(a)  See  pp.  844  et  i 


(6)  See  p.  846. 
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entitled  to  require  a  conveyance  of  the  land  has  stated  in 
writing  that  he  will  not  convey  the  same  or  does  not 
convey  the  same  for  the  space  of  twenty-eight  days  next 
after  a  proper  deed  for  conveying  the  land  has  been 
tendered  to  him  by  or  on  behalf  of  the  person  so 
entitled ;  and 

(c.)  Where  it  is  uncertain  which  of  several  devisees  of  the 
mortgagee  Was  the  survivor;    and 

(d.)  Where  it  is  uncertain  as  to  the  survivor  of  several  devisees 
of  the  mortgagee  or  as  to  the  heir  or  personal  representa- 
tive of  the  mortgagee  whether  he  is  living  or  dead ;  and 

(e.)  Where  there  is  no  heir  or  personal  representative  to  a 
mortgagee  who  has  died  intestate  as  to  the  land,  or  where 
the  mortgagee  has  died  and  it  is  uncertain  who  is  his 
heir  or  personal  representative  or  devisee  (as). 

30.  Where  any  Court  gives  a  judgment  or  makes  an  order  directing  Vesting  order 
the  sale  or  mortgage  of  any  land,  every  person  who  is  entitled  to  or  consequential 

1      j>     1       1       1  •  1    1  .  .   ,  .  on  judgmen 

possessed  or  the  land,  or  entitled  to  a  contingent  right  therein  as  for  sale  or  mort- 
heir,  or  under  the  will  of  a  deceased  person  for  payment  of  whose  debts  S^S^  °^  \3,nA. 
the  judgment  was  given  or  order  made  (b),  and  is  a  party  to  the  action 
or  proceeding  in  which  the  judgment  or  order  is  given  or  made  or  is 
otherwise  bound  by  the  judgment  or  order  (c),  shall  be  deemed  to  be  so 
entitled  or  possessed,  as  the  case  may  be,  as  a  trustee  within  the  mean- 
ing of  this  Act;  and  the  High  Court  may,  if  it  thinks  expedient,  make  an 
order  vesting  the  land  or  any  part  thereof  for  such  estate  as  that  Court 
thinks  fit  in  the  purchaser  or  mortgagee  or  in  any  other  person  (d). 

31.  Where  a  judgment  is  given  for  the  specific  performance  of  a  con-  Vesting  order 
tract  concerning  any  land,  or  for  the  partition,  or  sale  in  lieu  of  partition,  consequential  on 
or  exchange,  of  any  land,  or  generally  where  any  judgment  is  given  for  specific  perform - 
the  conveyance  of  any  land  either  in  cases  arising  out  of  the  doctrine  *"''^>  *'^- 

of  election  or  otherwise,  the  High  Court  may  declare  that  any  of  the 
parties  to  the  action  are  trustees  of  the  land  or  any  part  thereof  within 
the  meaning  of  this  Act,  or  may  declare  that  the  interests  of  unborn 
persons  who  might  claim  under  any  party  to  the  action,  or  under  the 
will  or  voluntary  settlement  of  any  person  deceased  who  was  during  his 
lifetime  a  party  to  the  contract  or  transactions  concerning  which  the 
judgment  is  given,  are  the  interests  of  persons  who,  on  coming  into 

(a)  A  case  of  uncertainty  within  (c)    The   equities  of  parties  bene- 

the  section  arises  if  the  will  of  the  ficially  interested  are  bound  by  the 

mortgagee    appointing    executors    is  order  for  sale :    Be  Williams'  Estate, 

contested  in  the   Probate  Division  :  5  De  G.  &  Sm.  515  ;  Gottrell  v.  Oottrell, 

Be  Cook's  Mortgage,  (1895)  1  Ch.  700.  2  L.  E.  Eq.  330  ;  Basnett  v.  Moxon,  20 

(6)   The  words  in  italics  were  re-  L.  R.  Eq.  182  ;  Seton,  6th  ed.  p.  1255. 

pealed  by  the  Amendment  Act  of  (d)  See  p.  847. 
1894,  see  post,  p.  1303. 
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existence,  would  be  trustees  within  the  meaning  of  this  Act,  and  there- 
upon the  High  Court  may  make  a  vesting  order  relating  to  the  rights 
of  those  persons,  born  and  unborn,  as  if  they  had  been  trustees  (a). 
Effect  of  vesting       32.  A  vesting  order  under  any  of  the  foregoing  provisions  shall  in  the 
case  of  a  vesting  order  consequential  on  the  appointment  of  a  new 
trustee,  have  the  same  effect  as  if  the  persons  who  before  the  appoint- 
ment were  the  trustees  (if  any)  had  duly  executed  all  proper  conveyances 
of  the  land  for  such  estate  as  the  High  Court  directs,  or  if  there  is  no 
such  person,  or  no  such  person  of  full  capacity,  then  as  if  such  person 
had  existed  and  been  of  full  capacity  and  had  duly  executed  all  proper 
conveyances  of  the  land  for  such  estate  as  the  Court  directs,  and  shall  in 
every  other  case  have  the  same  effect  as  if  the  trustee  or  other  person  or 
description  or  class  of  persons  to  whose  rights  or  supposed  rights  the 
said  provisions  respectively  relate  had  been  an  ascertained  and  existing 
person  of  full  capacity,  and  had  executed  a  conveyance  or  release  to 
the  effect  intended  by  the  order  (b). 
Power  to  appoint      33.  In  all  cases  where  a  vesting  order  can  be  made  under  any  of  the 
person  o  oonveji  fQ^gggj^g  provisions,  the  High  Court  may,  if  it  is  more  convenient, 
appoint  a  person  to  convey  the  land  or  release  the  contingent  right,  and 
a  conveyance  or  release  by  that  person  in  conformity  with  the  order  shall 
have  the  same  effect  as  an  order  under  the  appropriate  provision  (c). 
Effect  of  vesting        34.  (l)  Where  an  order  vesting  copyhold  land  in  any  person  is  made 
copyhold  °  under  this  Act  with  the  consent  of  the  lord  or  lady  of  the  manor,  the 

land  shall  Vest  accordingly  without  surrender  or  admittance. 

(2)  Where  an  order  is  made  under  this  Act  appointing  any  person  to 
convey  any  copyhold  land,  that  person  shall  execute  and  do  all 
iassurances  and  things  for  completing  the  assurance  of  the  land;  and  the 
lord  and  lady  of  the  manor  and  every  other  person  shall,  subject  to  the 
Cilstoms  of  the  manor  and  the  usual  payments,  be  bound  to  make 
6,dnlittance  to  the  land  and  to  do  all  other  acts  for  completing  the 
assurance  thereof,  as  if  the  persons  in  whose  place  an  appointment  is 
made  were  free  from  disability  and  had  executed  and  done  those 
assurances  and  things  (d). 
Vesting  orders  as  35.  (1)  In  any  of  the  following  cases,  namely : — 
chose°rtn'''"^  (i.)  Where  the  High  Court  appoints  or  has  appointed  a  new 

action  (c).  trustee ;  and 

(ii.)  Where  a  trustee  entitled  alone  or  jointly  with  another  person 
to  stock  or  to  a  chose  in  action — 

(a.)  is  an  infant  (/),  or 

(6.)  is  out  of  the  jurisdiction  of  the  High  Court,  or 

(c.)  cannot  be  found,  or 

(a)  See  pp.  847,  848.  (d)  See  pp.  851,  852. 

(6)  See  pp.  849,  850.  (e)  See  pp.  852  et  seq, 

(c)  See  p.  850.  if)  See  p.  854. 
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(d.)  neglects  or  refuses  to  transfer  stock  or  receive  the  dividends 
or  income  thereof,  or  to  sue  for  or  recover  a  chose  in 
action,  according  to  the  direction  of  the  person  absolutely 
entitled  (a)  thereto,  for  twenty  -  eight  days  next  after 
a  request  in  writing  has  been  made  to  him  by  the  person 
so  entitled  (6),  or 

(e.)  neglects  or  refuses  to  transfer  stock  or  receive  the  dividends 
or  income  thereof,  or  to  sue  for  or  recover  a  chose  in 
action  for  twenty-eight  days  next  after  an  order  of  the 
High  Court  for  that  purpose  has  been  served  on  him  ;  or 

(iii.)  Where  it  is  uncertain  whether  a  trustee  entitled  alone  or 
jointly  with  another  person  to  stock  or  to  a  chose  in 
action  is  alive  or  dead, 

the  High  Court  may  make  an  order  vesting  the  right  to  transfer  or 
call  for  a  transfer  of  stock,  or  to  receive  the  dividends  or  income 
thereof,  or  to  sue  for  or  recover  a  chose  in  action,  in  any  such  person 
as  the  Court  may  appoint : 
Provided  that — 

(a.)  Where  the  order  is  consequential  on  the  appointment  by  the 
Court  of  a  new  trustee,  the  right  shall  be  vested  in  the 
persons  who,  on  the  appointment,  are  the  trustees ;  and 

(b.)  Where  the  person  whose  right  is  dealt  with  by  the  order  was 
entitled  jointly  with  another  person,  the  right  shall  be 
vested  in  that  last- mentioned  person  either  alone  or  jointly 
with  any  other  person  whom  the  Court  may  appoint. 

(2)  In  all  cases  where  a  vesting  order  can  be  made  under  this  section, 
the  Court  may,  if  it  is  more  convenient,  appoint  some  proper  person 
to  make  or  join  in  making  the  transfer  (c). 

(3)  The  person  in  whom  the  right  to  transfer  or  call  for  the  transfer 
of  any  stock  is  vested  by  an  order  of  the  Court  under  this  Act,  may 
transfer  the  stock  to  himself  or  any  other  person,  according  to  the  order, 
and  the  Banks  of  England  and  Ireland  and  all  other  companies  shall 
obey  every  order  under  this  section  according  to  its  tenor  (d). 

(4)  After  notice  in  writing  of  an  order  under  this  section  it  shall 
not  be  lawful  for  the  Bank  of  England  or  of  Ireland  or  any  other 
company  to  transfer  any  stock  to  which  the  order  relates  or  to  pay 
any  dividends  thereon  except  in  accordance  with  the  order  (e). 

(6)  The  High  Court  may  make  declarations  and  give  directions 
concerning  the  manner  in  which  the  right  to  any  stock  or  chose 
in  action  vested  under  the  provisions  of  this  Act  is  to  be  exercised  (/). 

(a)  See  pp.  853,  854,  (d)  See  pp.  855,  856. 

(b)  See  p.  854.  (e)  See  pp.  855,  856. 

(c)  See  p.  855.  (/)  See  p.  856. 
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Persons  entitled 
to  apply  for 
orders. 


Powers  of  new 
trustee  appointed 
by  Court. 


Power  to  charge 
costs  on  trust 
estate. 


Trustees  of 
charities. 


Orders  made 
upon  certain 
allegations  to 
be  conclusive 
evidence. 
53  &  54  Vict.  c. 


(6)  The  provisions  of  this  Act  as  to  vesting  orders  shall  apply  to 
shares  in  ships  registered  under  the  Acts  relating  to  merchant  shipping 
as  if  they  were  stock. 

36.  (1)  An  order  under  this  Act  for  the  appointment  of  a  new  trustee 
or  concerning  any  land,  stock,  or  chose  in  action  subject  to  a  trust,  may 
be  made  on  the  application  of  any  person  beneficially  interested  in 
the  land,  stock,  or  chose  in  action,  whether  under  disability  or  not, 
or  on  the  application  of  any  person  duly  appointed  trustee  thereof. 

(2)  An  order  under  this  Act  concerning  any  land,  stock,  or  chose  in 
action  subject  to  a  mortgage  may  be  made  on  the  application  of  any 
person  beneficially  interested  in  the  equity  of  redemption,  whether 
under  disability  or  not,  or  of  any  person  interested  in  the  money 
secured  by  the  mortgage  (a). 

37.  Every  trustee  appointed  by  a  court  of  competent  jurisdiction 
shall,  as  well  before  as  after  the  trust  property  becomes  by  law,  or  by 
assurance,  or  otherwise,  vested  in  him,  have  the  same  powers,  authorities, 
and  discretions,  and  may  in  all  respects  act  as  if  he  had  been  originally 
appointed  a  trustee  by  the  instrument,  if  any,  creating  the  trust  (b). 

38.  The  High  Court  may  order  the  costs  and  expenses  of  and  in- 
cident to  any  application  for  an  order  appointing  a  new  trustee,  ol" 
for  a  vesting  order,  or  of  and  incident  to  any  such  order,  or  any  con- 
veyance or  transfer  in  pursuance  thereof,  to  be  paid  or  raised  out  of 
the  land  or  personal  estate  in  respect  whereof  the  same  is  made,  or 
out  of  the  income  thereof,  or  to  be  borne  and  paid  in  such  manner 
and  by  such  persons  as  to  the  Court  may  seem  just  (c). 

39.  The  powers  conferred  by  this  Act  as  to  vesting  orders  may  be 
exercised  for  vesting  any  land,  stock,  or  chose  in  action  in  any  trustee 
of  a  charity  or  society  over  which  the  High  Court  would  have  juris- 
diction upon  action  duly  instituted,  whether  the  appointment  of  the 
trustee  was  made  by  instrument  under  a  power  or  by  the  High  Court 
under  its  general  or  statutory  jurisdiction  (d). 

40.  Where  a  vesting  order  is  made  as  to  any  land  under  this  Act  or 
under  the  Lunacy  Act,  1890,  or  under  any  Act  relating  to  lunacy  in 
Ireland,  founded  on  an  allegation  of  the  personal  incapacity  of  a  trustee 
or  mortgagee,  or  on  an  allegation  that  a  trustee  or  the  heir  or  personal 
representative  or  devisee  of  a  mortgagee  is  out  of  the  jurisdiction  of  the 
High  Court  or  cannot  be  found,  or  that  it  is  uncertain  which  of  several 
trustees  or  which  of  several  devisees  of  a  mortgagee  was  the  survivor, 
or  whether  the  last  trustee  or  the  heir  or  personal  representative  or  last 
surviving  devisee  of  a  mortgagee  is  living  or  dead,  or  on  an  allegation 
that  any  trustee  or  mortgagee  has  died  intestate  without  an  heir  or  has 
died  and  it  is  not  known  who  is  his  heir  or  personal  representative  or 


(a)  See  p.  857. 
(6)  See  p.  858. 


(c)  See  p.  858. 
Id)  See  p.  859. 


TRUSTEE   ACT,   1893  1297 

devisee,  the  fact  that  the  order  has  been  so  made  shall  be  conclusive 
evidence  of  the  matter  so  alleged  in  any  Court  upon  any  question  as 
to  the  validity  of  the  order ;  but  this  section  shall  not  prevent  the 
High  Court  from  directing  a  reconveyance  or  the  payment  of  costs 
occasioned  by  any  such  order  if  improperly  obtained  (a). 

41.  The  powers  of  the  High  Court  in  England  (b)  to  make  vesting  Application  of 
orders  under  this  Act  shall  extend  to  all  land  and  personal  estate  in  [and'out'of^'^  *° 
Her  Majesty's  dominions,  except  Scotland  (c).  England. 


Payment  into  Court  hy  Trustees  (d). 

42.  (1)  Trustees,  or  the  majority  of  trustees,  having  in  their  hands  Payment  into 
or  under  their  control  money  or  securities  belonging  to  a  trust,  may  [^j^'^tees'fd) 
pay  the  same  into  the  High  Court ;  and  the  same  shall,  subject  to  rules 
of  Court,  be  dealt  with  according  to  the  orders  of  the  High  Court. 

(2)  The  receipt  or  certificate  of  the  proper  officer  shall  be  a  sufficient 
discharge  to  trustees  for  the  money  or  securities  so  paid  into  Court. 

(3)  Where  any  moneys  or  securities  are  vested  in  any  persons  as 
trustees,  and  the  majority  are  desirous  of  paying  the  same  into  Court, 
but  the  concurrence  of  the  other  or  others  cannot  be  obtained,  the  High 
Court  may  order  the  payment  into  Court  to  be  made  by  the  majority 
without  the  concurrence  of  the  other  or  others ;  and  where  any  such 
moneys  or  securities  are  deposited  with  any  banker,  broker,  or  other 
depositary,  the  Court  may  order  payment  or  delivery  of  the  moneys  or 
securities  to  the  majority  of  the  trustees  for  the  purpose  of  payment 
into  Court,  and  every  transfer  payment  and  delivery  made  in  pur- 
suance of  any  such  order  shall  be  valid  and  take  effect  as  if  the  same 
had  been  made  on  the  authority  or  by  the  act  of  all  the  persons  entitled 
to  the  moneys  and  securities  so  transferred,  paid,  or  delivered  {d). 


Miscellmieous. 

43.  Where  in  any  action  the  High  Court  is  satisfied  that  diligent  Power  to  give 
search  has  been  made  for  any  person  who,  in  the  character  of  trustee,  J'J'^g'"™*  ™ 
is  made  a  defendant  in  any  action,  to  serve  him  with  a  process  of  the  trustee. 
Court,  and  that  he  cannot  be  found,  the  Court  may  hear  and  determine 
the  action,  and  give  judgment   therein  against  that  person  in  his 
character  of  a  trustee,  as  if  he  had  been  duly  served,  or  bad  entered  an 
appearance  in  the  action,  and  had  also  appeared  by  his  counsel  and 

(a)  See  p.  859.  (c)  See  p.  860. 

(b)  By  s.  2  of  the  Amendment  Act  (d)  See  pp.  424  et  seq.,  and  for  Rules 
of  1894  (see  post,  p.  1303)  these  powers  ,,of  Court  and  cases  thereunder,  see 
are  also  given  to  and  may  be  exercised  Appendix  No.  2. 

by  the  High  Court  in  Ireland. 
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Power  to  sanction 
sale  of  land  or 
minerals 
separately. 


Power  to  make 
beneficiary  in- 
demnify for 
breach  of  trust. 


Jurisdiction 
of  palatine  and 
county  courts. 


solicitor  at  the  hearing,  but  without  prejudice  to  any  interest  he  may- 
have  in  the  matters  in  question  in  the  action  in  any  other  character. 

44.  (1)  Where  a  trustee  [or  other  person  (a)]  is  for  the  time  being 
authorised  to  dispose  of  land  by  way  of  sale,  exchange,  partition,  or 
enfranchisement,  the  High  Court  may  sanction  his  so  disposing  of  the 
land  with  an  exception  or  reservation  of  any  minerals,  and  with  or 
without  rights  and  powers  of  or  incidental  to  the  working,  getting,  or 
carrying  away  of  the  minerals,  or  so  disposing  of  the  minerals,  with 
or  without  the  said  rights  and  powers,  separately  from  the  residue  of 
the  land. 

(2)  Any  such  trustee  [or  other  person  (b)],  with  the  said  sanction 
previously  obtained,  may,  unless  forbidden  by  the  instrument  creating 
the  trust  or  direction,  from  time  to  time,  without  any  further  applica- 
tion to  the  Court,  so  dispose  of  any  such  land  or  minerals. 

(3)  Nothing  in  this  section  shall  derogate  from  any  power  which 
a  trustee  may  have  under  the  Settled  Land  Acts,  1882  to  1890,  or 
otherwise  (c). 

45.  (1)  Where  a  trustee  commits  a  breach  of  trust  at  the  instigation 
or  request  or  with  the  consent  in  writing  of  a  beneficiary,  the  High 
Court  may,  if  it  thinks  fit,  and  notwithstanding  that  the  beneficiary 
may  be  a  married  woman  entitled  for  her  separate  use  and  restrained 
from  anticipation,  make  such  order  as  to  the  Court  seems  just,  for 
impounding  all  or  any  part  of  the  interest  of  the  beneficiary  in  the 
trust  estate  by  way  of  indemnity  to  the  trustee  or  person  claiming 
through  him. 

(2)  This  section  shall  apply  to  breaches  of  trust  committed  as  well 
before  as  after  the  passing  of  this  Act,  but  shall  not  apply  so  as  to 
prejudice  any  question  in  an  action  or  other  proceeding  which  was  pend- 
ing on  the  twenty-fourth  day  of  December,  one  thousand  eight  hundred 
and  eighty-  eight,  and  is  pending  at  the  commencement  of  the  Act  (d). 

46.  The  provisions  of  this  Act  with  respect  to  the  High  Court  shall, 
in  their  application  to  cases  within  the  jurisdiction  of  a  palatine  court 
or  county  court,  include  that  court,  and  the  procedure  under  this  Act 
in  palatine  courts  and  county  courts  shall  be  in  accordance  with  the 
Acts  and  rules  regulating  the  procedure  of  those  courts. 


PART  IV. — Miscellaneous  and  Supplemental. 


Application  to 
trustees  under 
Settled  Land 
Acts  of  pro- 
visions as  to 
appointment 
of  trustees, 


47.  (1)  All  the  powers  and  provisions  contained  in  this  Act  with 
reference  to  the  appointment  of  new  trustees,  and  the  discharge  and 


(a)  The  words  in  italics  were  in- 
serted by  s.  3  of  the  Amendment  Act 
of  1894,  see  post,  p.  1303. 

(6)  The  words  in  italics  were  in- 


serted by  s.  3  of  the  Amendment  Act 
of  1894,  see  post,  p.  1303. 

(c)  See  pp.  512,  513. 

(d)  See  pp.  1181,  ei  seq. 
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retirement  of  trustees,  are  to  apply  to  and  include  trustees  for  the  purposes 
of  the  Settled  Land  Acts,  1882  to  1890,  whether  appointed  by  the  Court 
or  by  the  settlement,  or  under  provisions  contained  in  the  settlement. 

(2)  This  section  applies  and  is  to  have  eifect  with  respect  to  an 
appointment  or  a  discharge  and  retirement  of  trustees  taking  place 
before  as  well  as  after  the  commencement  of  this  Act. 

(3)  This  section  is  not  to  render  invalid  or  prejudice  any  appoint- 
ment or  any  discharge  and  retirement  of  trustees  effected  before  the 

passing  of  this  Act,  otherwise  than  under  the  provisions  of  the  Con-  *4  &  45  Vict. 
veyancing  and  Law  of  Property  Act,  1881  (a). 

48.  Property  vested  in   any  person   on   any  trust   or  by  way  of  Trust  estate 
mortgage  shall  not,  in  case  of  that  person  becoming  a  convict  within  trustee^becominr' 
the  meaning  of  the  Forfeiture  Act,  1870,  vest  in  any  such  administrator  a  convict. 

as  may  be  appointed  under  that  Act,  but  shall  remain  in  the  trustee  or  33  &  34  Vict.  c. 
mortgagee,  or  survive  to  his  co-trustee  or  descend  to  his  representative 
as  if  he  had  not  become  a  convict ;  provided  that  this  enactment  shall 
not  affect  the  title  to  the  property  so  far  as  relates  to  any  beneficial 
interest  therein  of  any  such  trustee  or  mortgagee. 

49.  This  Act,  and  every  order  purporting  to  be  made  under  this  Indemnity. 
Act,   shall  be  a  complete  indemnity  to  the  Banks  of  England  and 
Ireland,  and  to  all  persons  for  any  acts  done  pursuant  thereto  ;  and  it 

shall  not  be  necessary  for  the  Bank  or  for  any  person  to  inquire  con- 
cerning the  propriety  of  the  order,  or  whether  the  Court  by  which  it 
was  made  had  jurisdiction  to  make  the  same  Q>). 

50.  In  this  Act,  unless  the  context  otherwise  requires, —  Definitions. 

The  expression  "bankrupt"  includes,  in  Ireland,  insolvent: 
The  expression  "contingent  right,"  as  applied  to  land,  includes  a 
contingent  or  executory  interest,  a  possibility  coupled  with 
an  interest,  whether  the  object  of  the  gift  or  limitation  of 
the  interest  or  possibility  is  or  is  not  ascertained,  also  a 
right  of  entry,  whether  immediate  or  future,  and  whether 
vested  or  contingent : 
The  expressions  "  convey  "  and  "  conveyance ''  applied  to  any  person 
include  the  execution  by  that  person  of  every  necessary  or 
suitable  assurance  for  conveying,  assigning,  appointing,  sur- 
rendering, or  otherwise  transferring  or  disposing  of  land 
whereof  he  is  seised  or  possessed,  or  wherein  he  is  entitled 
to  a  contingent  right,  either  for  his  whole  estate  or  for  any 
less  estate,  together  with  the  performance  of  all  formalities 
required  by  law  to  the  validity  of  the  conveyance,  including 
the  acts  to  be  performed  by  married  women  and  tenants 
in  tail  in  accordance  with  the  provisions  of  the  Acts  for 
abolition  of  fines  and  recoveries  in  England  and  Ireland 

(a)  See  pp.  655,  809.  (6)  See  pp.  855,  856, 
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respectively,  and  also  including  surrenders  and  other  acts 
which  a  tenant  of  customary  or  copyhold  lands  can  himself 
perform  preparatory  to  or  in  aid  of  a  complete  assurance  of 
the  customary  or  copyhold  land  (a)  : 
The  expression  "  devisee  "  includes  the  heir  of  a  devisee  and  the 
devisee  of  an  heir,  and  any  person  who  may  claim  right  by 
devolution  of  title  of  a  similar  description  : 
The  expression  "instrument"  includes  Act  of  Parliament : 
The    expression    "land"   includes   manors    and    lordships,   and 
reputed  manors   and  lordships,  and   incorporeal  as  well 
as  corporeal  hereditaments,  and  any  interest  therein,  and 
also  an  undivided  share  of  land  {h) : 
The  expressions  "mortgage"  and  "mortgagee"  include  and  relate 
to  every  estate  and  interest  regarded  in  equity  as  merely  a 
security  for  money,  and  every  person  deriving  title  under 
the  original  mortgagee : 
The  expressions  "pay"  and  "payment"  as  applied  in  relation  to 
stocks  and  securities,  and  in  connection  with  the  expression 
"into  court"  include  the  deposit  or  transfer  of  the  same  in 
or  into  court : 
The  expression  "  possessed  "  applies  to  receipt  of  income  of,  and  to 
any  vested  estate  less  than  a  life  estate,  legal  or  equitable, 
in  possession  or  in  expectancy,  in,  any  land : 
The  expression  "property"  includes  real  and  personal  property, 
and  any   estate  and    interest  in  any  property,   real  or 
personal,  and  any  debt,  and  any  thing  in  action,  and  any 
other  right  or  interest,  whether  in  possession  or  not ; 
The  expression  "  rights  "  includes  estates  and  interests  : 
The  expression  "securities"  includes  stocks,  funds,  and  shares, 
and  so  far  as  relates  to  payment  into  Court,  has  the  same 
35  &  36  Vict.  meaning  as  in  the  Court  of  Chancery  (Funds)  Act,  1872  : 

°-  **•  The  expression  "stock"  includes  fully  paid  up  shares  (c) ;  and, 

so  far  as  relates  to  vesting  orders  made  by  the  Court  under 
this  Act,  includes  any  fund,  annuity,  or  security  transfer- 
able in  books  kept  by  any  company  or  society,  or  by 
instrument  of  transfer  either  alone  or  accompanied  by 
other  formalities,  and  any  share  or  interest  therein  {d) : 
The  expression  "  transfer  "  in  relation  to  stock,  includes  the  per- 
formance and  execution  of  every  deed,  power  of  attorney, 
act,  and  thing  on  the  part  of  the  transferor  to  effect  and 
complete  the  title  in  the  transferee  : 
The  expression  "  trust "  does  not  include  the  duties  incident  to 

(a)  See  p.  849,  note.  (c)  See  pp.  362,  363,  note. 

(6)  See  p.  844,  note.  (d)  See  p.  853. 
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an  estate  conveyed  by  way  of  mortgage  (a) ;  but  with  this 
exception  the  expressions  "  trust "  and  "  trustee  "  include 
implied  and  constructive  trusts  (b),  and  cases  where  the 
trustee  has  a  beneficial  interest  in  the  trust  property,  and 
the  duties  incident  to  the  office  of  personal  representative 
of  a  deceased  person  (c). 

51.  The  Acts  mentioned  in  the  schedule  to  this  Act  are  hereby  Repeal, 
repealed,  except  as  to  Scotland,  to  the  extent  mentioned  in  the  third 
column  of  that  Schedule. 

52.  This  Act  does  not  extend  to  Scotland.  Extent  of  Act. 

53.  This  Act  may  be  cited  as  the  Trustee  Act,  1893.  Short  title. 

54.  This  Act  shall  come  into  operation  on  tbe  first  day  of  January  Commencement, 
one  thousand  eight  hundred  and  ninety-four. 


(a)  See  pp.  835,  836. 
(6)  See  pp.  835-837. 


(c)  See  pp.  366,  835  et  seq. 


SCHEDULE. 


Section  51. 


Session  and  Chapter. 


36  Geo.  3.  o.  52    . 

9  &  10  Vict.  0.  101 

10  &  11  Viot.  0.  32 

10  &  11  Vict.  0.  96 

11  &  12  Vict.  c.  68 


12  &  13  Vict.  c.  74 

13  &  14  Viot.  0.  60 


15  &  16  Vict.  o.  55 


Title  or  Short  Title. 


The  Legacy  Duty  Act,  1796. 

The  Public  Money  Drainage 
Act,  1846. 

The  Landed  Property  Im- 
provement (Ireland)  Act, 
1847. 

An  Act  for  better  securing 
ti'ust  funds,  and  for  the 
relief  of  trustees. 

An  Act  for  extending  to  Ireland 
an  Act  passed  in  the  last 
session  of  Parliament,  en- 
titled ' '  An  Act  for  better 
securing  trust  funds,  and 
for  the  relief  of  trustees. 

An  Act  for  the  further  relief 
of  trustees. 

The  Trustee  Act,  1850. 


The  Trustee  Act,  1852. 


Extent  of  Repeal. 


Section  thirty-two. 
Section  thirty-seven. 

Section  fifty-three. 
The  whole  Act. 
The  whole  Act. 

The  whole  Act. 

Sections  seven  to  nineteen, 
twenty-two  to  twenty- 
five,  twenty-nine,  thirty- 
two  to  thirty-six,  forty- 
six,  forty- seven,  forty- 
nine,  fifty-four  and  fifty- 
five  ;  also  the  residue  of 
the  Act  except  s  o  far  as 
relates  to  the  Court  ex- 
ercising jurisdiction  in 
lunacy  in  Ireland. 

Sections  one  to  five,  eight 
and  nine ;  also  the  re- 
sidue of  the  Act  except 
so  far  as  relates  to  the 
Court  exercising  jurisdic- 
tion in  lunacy  in  Ireland. 
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SCHEDVLE— Continued. 


Session  and  Chapter. 


Title  or  Short  Title. 


17  &  18  Vict.  c.  82 

18  k  19  Vict.  c.  91 

20  &  21  Vict.  0.  60 

22  &  23  Vict.  0.  35 

23  &  24  Vict.  c.  88 

25  &  26  Vict.  c.  108 

26  &  27  Vict.  c.  73 

27  &  28  Vict.  c.  114 

28  &  29  Vict.  c.  78 

31  &  32  Viofc.  i;.  40 

33  &  34  Vict.  .;.  71 

34  &  35  Vict.  c.  27 

37  &  38  Vict.  i;.  78 

38  &  39  Vict,  tv  83 

40  &  41  Vict.  c.  59 

43  &  44  A''ict.  c.  8 

44  &  45  Vict.  c.  41 

45  &  46  Vict.  c.  39 

46  &  47  Vict.  c.  52 

51  &  52  Vict.  c.  59 

52  &  63  Vict.  0.  32 

52  &  53  Vict.  c.  47 

53  &  54  Vict.  c.  5 

53  &  54  Vict.  c.  69 
55  &  56  Vict.  c.  13 


Tlie  Court  of  Chancery  of 
Lancaster  Act,  1854. 

The  Merchant  Shipping  Act 
Amendment  Act,  1855. 


The  Irish  Bankrupt  and  In 
solvent  Act,  1857. 

The  Law  of  Property  Amend- 
ment Act,  1859. 

The  Law  of  Property  Amend- 
ment Act,  1860. 

An  Act  to  confirm  certain 
sales,  exchanges,  partitions, 
and  enfranchisements  hy 
trustees  and  others. 

An     Act     to    give     further 
facilities  to  the  holders  of 
Indian  Stock, 

The  Improvement  of  Land 
Act,  1864. 

The  Mortgage  Debenture  Act, 

1865. 
The  Partition  Act,  1868. 
The  National  Debt  Act,  1870. 
The    Debenture    Stock    Act, 

1871. 
The   Vendor    and   Purchaser 

Act,  1874. 
The  Local  Loans  Act,  1875. 

The  Colonial  Stock  Act,  1877. 
The  Isle  of  Man  Loans  Act, 

1880. 
The  Conveyancing  and  Law 

of  Property  Act,  1881. 
The  Conveyancing  Act,  1882. 
The  Bankruptcy  Act,  1883. 

The  Trustee  Act,  1888. 

The  Trust  Investment  Act, 
1889. 
The       Palatine       Court      of 

Durham  Act,  1889. 
The  Lunacy  Act,  1890. 

The  Settled  Land  Act,  1890. 
The  Conveyancing  and  Law 
of  Property  Act,  1892. 


Extent  of  Repeal. 


Section  eleven. 

Section  ten,  except  so  far 
as  relates  to  the  Court 
exercising  jurisdiction  in 
lunacy  in  Ireland. 

Section  three  hundred  and 
twenty-two. 

Sections  twenty-six,  thirty, 
and  thirty-one. 

Section  nine. 

The  whole  Act. 


Section  four. 


Section  sixty  so  far  as  it 
relates  to  trustees ;  and 
section  sixty-one. 

Section  forty. 

Section  seven. 
Section  twenty-nine. 
The  whole  Act. 

Sections  three  and  six. 

Sections    twenty  -  one  and 

twenty-seven. 
Section  twelve. 
Section  seven,  so  far  as  it 

relates  to  trustees. 
Sections      thirty  -  one     to 

thirty-eight. 
Section  five. 
Section  one  hundred  and 

forty -seven. 
The    whole     Act,     except 

sections  one  and  eight. 
The     whole     Act,     except 

sections  one  and  seven. 
Section  eight. 

Section  one  hundred  and 

forty. 
Section  seventeen. 
Section  six. 
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THE   TRUSTEE  ACT,  1893,  AMENDMENT  ACT,   1894. 

(57  Vict.  ch.  10.) 
"An  Act  to  amend  the  Trustee  Act,  1893."     {18th  June,  1894.) 

1.  In  sect.   30  of  tlie  Trustee  Act,  1893,  tlie  words   "as  heir  or  Amendment  of 
under  the  will  of  a  deceased  person,  for  payment  of  whose  debts  the  ^  53  J  ^^  ' 
judgment  was  given  or  order  made  "  shall  be  repealed  (a). 

2.  The  powers  conferred  on  the  High  Court  in  England  by  sect.  Extension  to 
41  of  the  Trustee  Act,  1893,  to  make  vesting  orders  as  to  all  land  ^^^l^?"^  °l  ^^^^ 
and  personal  estate  in  Her  Majesty's  dominions  except  Scotland,  are  3.  41. 
hereby  also  given  to  and  may  be  exercised  by  the  High  Court  in 

Ireland  (6). 

3.  In  sect.  44  of  the  Trustee  Act,  1893,  after  the  word  "  trustee "  Amendment  of 
in  the  first  two  places  where  it  occurs  shall  be  inserted  the  words  (,_  53  g_  44_  " 
"or  other  person"  (c). 

4.  A  trustee  shall  not  be  liable  for  breach  of  trust  by  reason  only  of  Liability  of 
his  continuing  to  hold  an  investment  which  has  ceased  to  be  an  invest-  of^ohange  of^^ 


ment  authorised  by  the  instrument  of  trust  or  by  the  general  law  (d).    character  of 

investment 

'  Short  title. 


5.  This  Act  may  be  cited  as  the  Trustee  Act,  1893,  Amendment  i"^^^*™^'^*- 


Act,  1894. 


(a)'Seep.  847.  (c)  See  p.  512. 

(6)  See  p.  860.  (d)  See  p.  323. 
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No.   II. 

EULES  OF  COUET  EELATING  TO  PEOCEEDINGS 
UNDEE   THE  TEUSTEE   ACT,    1893. 


Chancery 
Division. 


Petitions. 


Application  by 
summons  under 
Trustee  Act, 
1893. 

Appointment  of 
new  trustee,  and 
vesting  order. 

Vesting  order. 


Vesting  order 
on  sale,  &c. 


Payment  out 
of  Court. 


A. — As  to  proceedings  under  Part  III.,  Sees.  25-41. 

Order  LIV.  B.  (a),  Rule  1  :  "  All  proceedings  in  the  High  Court, 
commenced  under  the  Trustee  Act,  1893  (in  this  Order  called  "  the 
Act"),  shall  he  assigned  to  the  Chancery  Division  of  the  Court." 

Rule  2  :  "  All  applications  under  the  Act  may  be  made  by  petition 
(b),  except  as  otherwise  provided  under  Order  LV." 

Order  LV.,  Rule  13  a;  "  Any  of  the  following  applications  under  the 
Trustee  Act,  1893,  may  be  made  by  summons : — 

(a.)  An  application  for  the  appointment  of  a  new  trustee  with  or 
without  a  vesting  or  other  consequential  order. 

(b.)  An  application  for  a  vesting  order,  or  other  order  conse- 
quential on  the  appointment  of  a  new  trustee,  whether 
the  appointment  is  made  by  the  Court  or  a  Judge,  or 
out  of  Court. 

(c.)  An  application  for  a  vesting  or  other  consequential  order  in 
any  case  where  a  judgment  or  order  has  been  given  or 
made  for  the  sale,  conveyance,  or  transfer  of  any  land 
or  stock,  or  the  suing  for  or  recovering  any  chose  in 
action.    . 

(d.)  An  application  relating  to  a  fund  paid  into  Court  in  any 
case  coming  within  the  provisions  of  rule  2  of  this 
Order.' 

In  a  complicated  case  a  petition  may  be  presented,  and  the  costs 


(a)  These  rules  may  be  cited  as 
the  "  Rules  of  the  Supreme  Court 
(Trustee  Act),  1893,"  and  each  rule 
may  be  cited  separately  according  to 
the  heading  thereof  with  reference 
to  the  Rules  of  the  Supreme  Court, 
1883.  They  came  into  operation  on 
1st  January,  1894. 


(6)  Under  the  former  Acts  the  Court 
required  that  the  particular  sections 
under  which  the  order  was  to  he  made 
should  be  indicated  :  Be  Moss's  Trusts, 
37  Ch.  D.  513  ;  Be  Hall's  Settlement, 
58  L.  T.  N.S.  76.  This  is  now  pro- 
vided for  by  Rule  4  A,  see  post,  p.  1307. 
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allowed  notwithstanding  the  rule,  but  in  the  absence  of  special  circum- 
stances the  application  must  be  by  summons  (a). 

In  applications  for  the  appointment  of  new  trustees,  all  the  cestuis  Service. 
que  trust  ought,  as  a  general  rule,  to  be  served  (b) ;  but  in  special  cases 
the  Court  relaxes  the  rule  (c). 

Where  it  is  proposed  to  appoint  new  trustees  in  substitution  for  exist- 
ing trustees  the  petition  should  be  served  on  the  old  trustees  (d) ;  but 
service  is  dispensed  with  where  a  trustee  is  permanently  resident 
abroad  (e),  or  has  absconded  and  cannot  be  found  (/). 

In  general,  any  person  who  may  have  a  claim  for  costs  as  trustee 
ought  to  be  served,  as  ex.  gr.  the  adult  heir  of  a  last  surviving  trustee  {g) 
who  died  previously  to  1st  January,  1882  (h),  but  service  was  dispensed 
with  where  the  adult  heir  had  been  abroad  for  twenty-four  years,  so 
that  the  chance  of  his  having  any  claim  for  costs  was  infinitesimal  (J) ; 
and  service  on  the  guardian  of  an  infant  heir  was  held  to  be  un- 
necessary (y). 

Where  an  estate  is  subject  to  an  annuity,  a  vesting  order  may  be 
made  without  service  on  the  annuitant  (k).  Where  a  mortgagee  died 
intestate,  and  was  illegitimate,  the  Court  made  a  vesting  order  on 
service  of  the  petition  on  the  Crown  {I). 

The  devolution  of  the  beneficial  title  may  be  traced  by  afiidavit.  Evidence, 
without  strict  evidence  by  certificates  and  affidavits  of  identity  {m). 

In  addition  to  evidence  of  the  necessary  facts   to  bring  the  case  Affidavit  of 
within  the  Act,  the  Court,  before  appointing  new  trustees,  requires  fit^i^ss. 
evidence  by  affidavit  of  the  fitness  of  the  proposed  trustees  (w).     In 

(a)  Re  Morris's  Settlement,  60  L.  T.  (/)  iJeMc/ioZsora'sTrusk, W.N.  1884, 

N.S.  96  ;  37  W.  R.  317  ;  W.  N.  (1889)  p.  76  ;  Hyde  v.  Benhov),  W.  N.  1884, 

p.  31,  and  see  Re  Broadivood,  55  L.  J.  p.    117.     Where  an  order  is  asked 

Ch.  646  ;  55  L.  T.  N.S.  312  ;  W.  N.  against  recusant  trustees,  the  trustees 

(1886)  p.  103.  need  not  be  served  ;  Re  Baxter's  Will, 

(h)  Re  Richard's  Trust,  5  De  G.  &  2  Sm.  &  G.  App.  v. ;  and  see  the  fol- 


Sm.  636  ;    Re  Sloper,  18  Beav.   596 
Re  Fellow's  Settlement,  2  Jur.  N.S.  62 
Re  Maynard's  Settlement,  16  Jur.  1084 
and  see  Re  Lonsdale's  Trust,  14  Jur. 
1101  ;    Re   Thomas's    Trust,   15    Jur. 
187 ;  Re  Prescott's  Trust,  19  L.  T.  371 


lowing  cases,  decided  under  1  Will;  4. 
c.  60,  s.  8  ;  Re  Tliird  Burnt  Tree  Build- 
ing Society,  1 8  Sim.  296;  Re  Bradhurne, 
12  L.  J.  N.S.  Ch.  353. 

{g)  Re  Oxenham's  Trusts,  W.l>!. -1875, 
p.  6. 


<c)  Re  Smyth's  Settlement,  2  De  G.  &  (h)  See  44  &  45  Vict.  c.  41,  s.  30, 

Sm.  781 ;  Re  Blanchard,  3  De  G  F.  &  ante,  p.  247. 

J.  137;  Re  Blanchard' s  Estate,  2  N.R.  (i)  Re  Stanley,  62  L.   J.  Ch.  469; 

386  ;  Re  LigUhody's  Trusts,  52  L.  T.  W.  N.  (1893)  p.  30. 

N.S.  40:  Re  Wilson,  31  Ch.  D.  (C.A.)  {j)  Re  Little,  7  L.  R.  Eq.  323. 

522  ;    and  see  Practice  Note,  W.  N.  {h)  ■  Re    Winteringham's    Trust,    3 

(1901)  85.  W.  R.  578. 

(d)  Re  Sloper,  18  Beav.  596  ;  and  the  (l)  Re  Minchin's  Estate,  2  W.  R.  179. 
old  trustees  will  have  their  costs  ;  (m)  Re  HosTcins,  4  De  G.  &  J.  436. 
Futvoye  v.  Kennard,  3  L.  T.  N.S.  687.  In  practice  the  evidence  is  by  affidavit, 

(e)  Re  Bignold's  Settlement  Trusts,  7  but  there  is  nothing  to  preclude  the 
L.  R.  Ch.  App.  223  ;  Re  Martin  Pye's  admission  of  oral  evidence. 

Trusts,  42  L.  T.  N.S.  247  ;  Re  Stanley's  (n)  Re  Battersby's  -Trust,   16   Jur. 

Trusts,  W.  N.  (1893)  p.  30.  900. 
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Verification 
of  new  trustees' 
consent  to  act. 


ordinary  cases  an  affidavit  of  fitness  by  one  responsible  person  is 
sufficient,  but  if  the  trust  fund  be  of  large  amount  tbe  evidence  of  a 
second  person  may  be  required  (a).  Where  the  proposed  new  trustee 
has  been  described  simply  as  "  gentleman,"  the  Court  has  disallowed  the 
costs  of  the  affidavit,  as  being  useless  by  reason  of  the  vagueness  of  the 
description  (b) ;  and  the  deponent  by  whom  the  affidavit  is  made  should 
be  described  fully,  and  not  merely  as  "  gentleman  "  (c).  Where  the 
trust  fund  is  the  subject  of  a  suit,  the  affidavit  of  the  solicitor  in  the 
cause  is  not  the  proper  evidence  of  the  fitness  of  the  new  trustee,  as  it 
is  the  trustee's  duty  to  watch  the  solicitor  (d). 

By  Order  XXXVIIL,  Rule  19a  :  "  The  consent  of  a  new  trustee  to  act 
shall  be  sufficiently  evidenced  by  a  written  consent  signed  by  him  and 
verified  by  the  signature  of  his  solicitor  "  (e).  The  rule  further  directs 
that  the  Form  in  the  appendix  "  shall  be  used  with  such  variations  as 
circumstances  may  require." 

The  Form  (No.  29  in  Appendix  L.)  is  as  follows  : — 

"  I,  A.  B.  ,  of  ,  hereby  consent  to  act 

as  trustee  of  the  [describe  the  instrument]  (Signed)  A.  B." 

"I,  C.  D.  ,  of  ,  solicitor,  hereby  certify  that  the 

above-written  signature  is  the  signature  of  A.  B.,  the  person  mentioned 
in  the  above-written  consent.  {Signed)  C.  D." 

[solicitor  for  the  said  A.  B.] 

By  Rule  92  of  the  Rules  in  Lunacy,  1892,  and  Form  12  in  the 
Schedule  thereto,  a  similar  practice  is  established  in  lunacy. 


Lodgment 
under  s.  42. 
On  affidavit. 


B. — As  to  proceedings  under  Sect.  42. 

Order  LIVb,  Rule  4.  (1)  Where  a  trustee  desires  to  make  a  lodg- 
ment in  Court  under  sect.  42  of  the  Act,  he  shall  make  and  file  an 
(/)  affidavit  intituled  in  the  matter  of  the  trust  (described  so  as  to 
be  distinguishable)  and  of  the  Act,  and  setting  forth : — 


(a)  Re  Hartley's  Will,  W.  N.  (1879) 
p.  197.  The  costs  of  a  second  affidavit, 
if  unnecessary,  may  be  disallowed ; 
Ee  Arden,  W.  N.  (1887)  p.  166.  For 
form  of  affidavit  of  fitness,  see  Daniell's 
Chancery  Forms,  5th  ed.  p.  628,  Form 
No.  1268,  and  see  Re  Castle  Sterry's 
Trusts,  W.  N.  (1888)  p.  179. 

(6)  Re  Horwood,  55  L.  T.  N.S.  373  ; 
Re  Orde,  24  Ch.  D.  (C.  A.)  271.  But  a 
statement  that  the  proposed  trustees 
were  "persons  in  good  credit  in  the 
neighbourhood  in  which  they  re- 
spectively carried  on  business"  was 
held  to  be  sufficient ;  Re  Smith's 
Policy  Trusts,  W.  N.  (1894)  p.  68. 

(c)  Re  Horwood,  ubi  sup. 


(d)  Orundy  v.  Buckeridge,  22  L.  J. 
Ch.  1007  ;  11  Jur.  731. 

(e)  This  rule  does  not  apply  to 
proceedings  in  lunacy ;  Re  Wilson, 
a  lunatic,  31  Ch.  D.  (C.A.)  522  ;  but 
applies  to  proceedings  in  Chancery, 
although  entitled  in  lunacy  also  ;  Re 
Hume  (No.  2),  35  Ch.  D.  (C.A.)  457. 

(/)  "Lodgment  in  Court"  means 
payment  or  transfer  into  Court,  or 
deposit  in  Court ;  see  Supreme  Court 
Funds  Eules,  1894,  Rule  3.  As  to 
securities  which  may  be  brought  into 
Court,  and  the  mode  of  transferring 
and  depositing  various  securities,  see 
lb.  Rule  29,  and  Seton,  6th  ed.  pp. 
200,  et  seq. 
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(a.)  A  short  description   of  the  trust  and  of  the  instrument 

creating  it. 
(b.)  The  names  of  the  persons  interested  in  and  entitled  to  the 

money  or  securities,  and  their  places  of  residence  to 

the  best  of  his  knowledge  and  belief  (a), 
(c.)  His  submission  to  answer  all  such  inquiries  relating  to  the 

application  of  the  money  or  securities  paid  into  Court, 

as  the  Court  or  Judge  may  make  or  direct. 
(d).  The  place  where  he  is  to  be  served  with  any  petition, 

summons,  or  order  or  notice  of  any  proceeding  relating 

to  the  money  or  securities. 

Provided  that  if  the  fund  consists  of  money  or  securities  being,  or  Withoutaffidavit. 
being  part  of,  or  representing  a  legacy  or  residue  to  which  an  infant  or 
person  beyond  seas  is  absolutely  entitled,  and  on  which  the  trustee  has 
paid  the  legacy  duty,  or  on  which  no  duty  is  chargeable,  the  trustee 
may  make  the  lodgment  (without  an  affidavit)  on  production  of  the 
Inland  Revenue  certificate  in  manner  prescribed  by  the  Supreme  Court 
Funds  Rules  for  the  time  being  in  force. 

(2)  Where  the  lodgment  in  Court  is  made  on  affidavit — 

(a.)  the  person  who  has  made  the  lodgment  shall  forthwith  give 
notice  thereof,  by  prepaid  letter  through  the  post,  to  the 
several  persons  whose  names  and  places  of  residence  are 
stated  in  his  affidavit  as  interested  in  or  entitled  to  the 
money  or  securities  lodged  in  Court ; 

(b.)  no  petition  or  summons  relating  to  the  money  or  securities 
shall  be  answered  or  issued  unless  the  petitioner  or 
applicant  has  named  therein  a  place  where  he  may  be 
served  with  any  petition  or  summons,  or  notice  of  any 
proceeding  or  order  relating  to  the  money  or  securities 
or  the  dividends  thereof ; 

(c)  service  of  any  application  in  respect  of  the  money  or 
securities  shall  be  made  on  such  persons  as  the  Court 
or  Judge  may  direct. 

Rule  4  A.    Applications  to  deal  with  funds  lodged  in  Court  under  the  Application 
Act  shall  be  intituled  in  the  same  manner  as  the  affidavit  or  request  ^^^^  1^,®  A^*' 
on  which  the  funds  were  lodged.     All  other  applications  under  the 
Act,  not  made  in  any  pending  cause  or  matter,  shall  be  intituled  in 

(a)    This  is  a   restoration  of  the  in  the  fund  and  not  named  in  the 

practice  existing  before  the  Supreme  affidavit  was  not  competent  to  pre- 

Court Funds Kules,  1886.  Thedecision  sent  a  petition,  but  this  decision  was 

in  Be  Graham's  Trusts,  (1891)  1  Oh.  151,  not  followed  in  subsequent  practice  ; 

is  therefore  in  effect  overruled.     In  see  Re    PuttreWs    Trusts,   7    Ch.   D. 

the  case  of  Ee  Jephson,  1  L.  T.  N.S.  647  ;   Pelling  v.   Goddard,  9  Ch.   D. 

5,  it  was  held  that  a  person  interested  185. 
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the  matter  of  the  trust  (described  so  as  to  be  distinguishable)  and  of 
the  Act.  Every  petition  or  summons  for  a  vesting  order,  or  the 
appointment  of  a  person  to  convey,  shall  state  the  section  or  sections 
of  the  Act  under  which  it  is  proposed  that  the  order  shall  be  made  (a). 


Supreme  Court  Funds  Bules,  1894. 

Manner  of  Rule  30.   In  the   Chancery  Division  a  direction  for  a  lodgment 

iu'^Ch'aTcCT"™'^'  directed  by  an  order,  or  in  a  Lodgment  Schedule  signed  by  a  Chief 

Division,  and       Clerk  (in  the  case  of  purchase-moneys  or  receivers'  balances),  shall  be 

brstated7n*°       issued  by  the  Paymaster  upon  receipt  of  a  copy  of  the  Lodgment 

request.  Schedule ;  and  a  direction  for  a  lodgment  under  the  Trustee  Act,  1893, 

shall  be  issued  by  him  upon  receipt  of  an  office  copy  of  the  Schedule 

mentioned  in  Rule  41,  or  upon  receipt  of  the  request  and  certificate, of 

the  Commissioners  of  Liland  Revenue  mentioned  in  that  Rule. 

^°^^"h?*^  Rule  41.    Where  a  legal  personal  representative   desires  to  lodge 

Trustee  Act,         funds  in  Court  under  the  Trustee  Act,  1893,  without  an  affidavit,  he 

18^3-  shall  leave  with  the  Paymaster  a  request,  signed  by  him  or  his  solicitor, 

"WithoutafEdavit.  -yyith  a   certificate   of  the   Commissioners  of  Inland  Revenue ;    such 

request  and  certificate  to  be  in  the  Form  No.  16  in  the  Appendix  to 

these  Rules,  with  such  variations  as  may  be  necessary,  or,  as  regards 

suoh  certificate,  in   such  other  form  as  shall  from  time  to  time  be 

adopted  by  the  said  Commissioners  with  the  consent  of  the  Lords 

Commissioners  of  Her  Majesty's  Treasury.     The  money  or  securities 

so  lodged  shall  be  placed  to  the  credit  mentioned  in  such  request. 

On  afSdavit.  When  a  trustee  or  other  person  desires  to  lodge  funds  in  Court  in 

the  Chancery  Division  under  the  Trustee  Act,  1893,  upon  an  affidavit, 

he  shall  annex  to  such  affidavit  a  Schedule  in  the  same  printed  form 

as  the  Lodgment  Schedule  to  an  order,  setting  forth  : — 

(a.)  His  own  name  and  address  : 

{b.)  The  amount  and  description  of  the  funds  proposed  to  be 
lodged  in  Court : 

(c.)  The  ledger  credit  in  the  matter  of  the  particular  trust  to 
which  the  funds  are  to  be  placed  ; 

{d.)  A  statement  whether  legacy  or  estate  or  succession  duty  (if 
chargeable)  or  any  part  thereof  has  or  has  not  been  paid  : 

(e.)  A  statement  whether  the  money  or  the  dividends  on  the 
securities  so  to  be  lodged  in  Court,  and  all  accumulations 
of  dividends  thereon,  are  desired  to  be  invested  in  any 
and  what  description  of  Goverament  securities,  or  whether 
it  is  deemed  unnecessary  so  to  invest  the  same. 

(a)  As  to  payment  out  where  the      apprehension,   see   Be  Hood's    Trusts, 
payment  in   was    made   under   mis-      (1896)  1  Oh.  270  ;  ante,  p.  431. 
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An  office  copy  of  such  Schedule  is  to  be  left  with  the  Paymaster. 

Rule  73.     A  sum  of  money  lodged  in  Court  as  provided  in  Rule  41,  Investment  of 
if  or  so  soon  as  such  money  and  the  interest,  if  any,  to  be  credited  in  under  the 
respect  thereof  shall  amount  to  or  exceed  40/.,  and  the  dividends  Trustee  Act, 

.  1893 

accruing  on  any  securities  so  lodged,  if  and  when  they  shall  amount  to 
or  exceed  201,  shall  be  invested  without  any  order  or  request  in  New 
Consols,  and  the  dividends  accruing  on  such  New  Consols  and  all 
accumulations  thereof  shall,  if  or  so  soon  as  they  amount  to  20/,,  be 
invested  in  New  Consols. 

When  it  is  stated  in  the  schedule  to  the  affidavit  made  pursuant  to 
Rule  41  that  it  is  desired  that  any  money  to  be  lodged  in  Court,  and 
the  accumulations  thereof  or  any  dividends  to  accrue  on  any  securities 
to  be  so  lodged,  should  be  invested  in  any  description  of  Government 
securities,  such  money,  if  or  so  soon  as  such  money  and  the  interest,  if 
any,  to  be  credited  in  respect  thereof  shall  amount  to  or  exceed  40/., 
and  the  dividends  accruing  on  such  securities,  if  or  so  soon  as  they 
shall  amount  to  or  exceed  20/.,  shall  be  invested  accordingly,  without 
any  order  or  further  request  for  that  purpose. 

Dividends  accruing  on  funds  or  on  investments  or  accumulations  of 
funds  lodged  in  Court  under  the  32nd  section  of  the  Act  36  Geo.  3. 
c.  52,  or  under  the  Act  10  &  11  Vict.  c.  96,  prior  to  the  commencement 
of  the  Chancery  Funds  Rules,  1872,  shall,  when  or  so  soon  as  they 
amount  to  or  exceed  20/.,  be  invested  without  any  request. 

Rule  74,     Money  or  securities  lodged   in  Court  under  the  32nd  Lodgments 
section  of  the  Act  36  Geo.  3.  c.  52,  or  under  the  10  &  11  Vict,  c  ^"^2^^  f  32,'°and 
96,  prior  to  the  1st  January,    1894,  and  securities  purchased  with  lo  &  11  Vict. 
such  money,    or  the    income    thereof,    shall,   subject    to   any  order  ^*  ®j^P"^gg^ 
affecting  the  same  made  prior  to  the  1st  January,  1894,  be  dealt  with  to  be  dealt  with 
in  the  same  manner  as  if  such  money  or  securities  had  been  lodged  ^^  ^I  ^Trustee 
in  Court  under  the  42nd  section  of  the  Trustee  Act,  1893.  Act,  1893. 


SCHEDULE 


Form  No.  16 


[Bequest  for  Lodgment  without  an  affidavit  under  the  Trustee  Act,  1893, 
and  Certificate  of  Commissioners  of  Inland  Revenue  to  be  furnished 
therewith,  referred  to  in  Rule  41.] 

Trustee  Act,  1893. — Legacy  (or  Share  of  Residue)  of  E.  F.  under  the, 
Will  {or  Intestacy)  of  C.  D. 

A.  B.,  the  executor  of  the  will  (or  administrator  of  the  estate)  of' 
C.  D.,  deceased,  whose  will  was  proved  (or  of  whose  effects  letters  of 
administration  were  granted)  on  the  day  of  ,  proposes 
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RULES  OF  COURT  RELATING  TO 


Trustee's 
affidavit. 


Notice  of 
lodgment. 


Application  for 
payment  out  (ft). 


to  lodge  in  Court  to  the  credit  of  "Legacy  to  {or  share  of  residue  of) 
E.  F.,  an  infant  {or  beyond  seas),  under  the  will  (or  intestacy)  of 
C.  D.,"  the  sum  of  I.  (a)  (or  the  following  securities  representing) 

the  full  amount  {or  part)  of  such  legacy  {or  share  of  residue)  to  which 
the  said  E.  F.  is  absolutely  entitled  \describe  securities,  if  any,  which 
must  he  such  as  the  Paymaster  can  prop&i'ly  accept]. 

The  trustee's  affidavit  must  not  go  iuto  the  whole  history  of  the 
trust,  so  as  to  show  upon  the  accounts  how  the  particular  sum  arose, 
and,  if  it  does,  the  trustee  may  be  deprived  of  his  costs  {b). 

Where  there  are  several  trustees,  all  should  properly  join  in  the 
af&davit,  as  all  may  have  some  information  to  contribute,  but  under 
particular  circumstances  the  Court  has  ordered  the  Paymaster-General 
to  receive  the  money  on  the  affidavit  of  one  of  several  co-trustees  (c). 

Under  special  circumstances  the  notice  of  lodgment  has  been  dispensed 
with ;  as,  for  example,  where  a  person  interested  had  gone  abroad  many 
years  previously,  and  had  not  since  been  heard  of  {d),  and  where  a  cestui 
que  trust  was  believed  to  be  in  New  York  but  his  address  was  unknown, 
the  Court  allowed  publication  in  two  New  York  newspapers  to  be 
treated  as  sufficient  notice  {e).  In  another  case,  where  the  person  named 
in  the  affidavit  could  not  be  found,  the  Court  intimated  what  would 
probably  be  held  sufficient  notice  of  the  payment  in,  but  declined  to 
give  any  directions  (/).  Where  the  parties  were  extremely  numerous, 
the  Court  gave  leave  to  substitute  notice  on  some  of  them  {g). 

Under  Order  LV.,  Rule  13a  {d.),  already  stated  {i),  any  application 
relating  to  a  fund  paid  into  Court  may  be  made  by  summons  in  all 
cases  where  the  money  or  securities  in  Court  do  not  exceed  1,000/,  or 
1,000/.  nominal  value. 

This  rule  must  be  read  in  connection  with  and  as  extended  by  Order 
LV.,  Rule  2,  clause  (1),  under  which  a  summons  is  the  proper  mode  of 
procedure  in  the  case  of  "  applications  for  payment  or  transfer  to  any 
person  of  any  cash  or  securities  standing  to  the  credit  of  any  cause  or 
matter  where  there  has  been  a  judgment  or  order  declaring  the  rights, 
or  where  the  title  depends  only  upon  proof  of  the  identity  or  the  birth, 
marriage,  or  death  of  any  person." 

If  the  fund  in  Court  exceeds  1,000/.,  the  application  must  be  by 
petition,  notwithstanding  that  it  asks  for  payment  out  of  a  portion  only 
amounting  to  less  than  1,000/.  (i). 


(a)  N.B. — No  deduction  for  costs 
and  expenses  must  be  made  from  the 
amount  to  be  paid  in. 

(6)  Re  Waring,  16  Jur.  652. 

(c) V. ,  1  Jur.  N.S.  974. 

(d)  Re  Hansford,  1-  W.  R.  199,  254; 
Re  WTiitalcer's  Trusts,  47  L.  T.  N.S. 
507  ;  31  W.  R.  114. 

(e)  Re  Goodman's  Will,  W.  N,  1870, 


p.  152. 

(/)  Re  Hardley's  Trusts,  10  Ch.  D. 
(C.A.)  664. 

(g)  Re  Colson's  Trust,  2  "W.  R.  111. 

(h)  See  ante,  p.  428. 

{i)  See  ante,  p.  1304. 

{j )  Re  Evan  Evans,  54  Lt.  T,  N.S 
527  ;  W.  N.  (1886),  p.  84, 
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A  petition  should  set  out  the  material  statements  of  the  affidavit  Form  and 
under  which  the  money  is  paid  in,  as  the  affidavit  is  regarded  as  a  °°yt*"n  ° 
statement  of  the  trust  to  which  the  attention  of  the  Court  is  to  be 
called  (»).     But  the  petition  must  not  set  out  the  affidavit  in  extenso, 
or  at  a  needless  length  (b). 

Order  LIV.  B.,  Rule  4  (2)  (c),  has  been  supplemented  by  a  direction  Service  of 
of  the  Judges  of  the  Chancery  Division  in  the  following  terms : —  ^^^  '°^ 


TRUSTEE  ACT,   1893 

TRUSTEE   RELIEF  ACTS 

Direction  of  the  Judges  of  the  Chancery  Division. 

We,  the  undersigned  Judges  of  the  Chancery  Division  of  the  High 
Court  of  Justice,  direct  that  all  applications  dealing  with  funds  lodged 
in  Court  on  affidavit  under  the  Trustee  Act,  1893,  or  under  the  repealed 
Trustee  Relief  Acts,  be  in  ordinary  cases  served  upon  the  trustees  and 
the  persons  named  in  the  trustees'  affidavit  as  interested  in  or  entitled 
to  the  money  or  securities.  When  a  special  direction  is  required,  it 
should  be  so  stated  on  the  petition  or  summons,  and  the  petition  should, 
when  presented,  be  referred  to  Chambers  for  such  direction  to  be  given 
before  it  is  answered  for  hearing  in  Court. 

Joseph  W.  Chitty,  J. 
FoRB  North,  J. 
James  Stirling,  J. 
Arthur  Kekewich,  J. 
Robert  Romer,  J. 

A  trustee  who  did  not  concur  with  his  co-trustees  in  paying  the 
money  into  Court,  must  still  be  served  with  any  petition  under  the 
Act  (c). 

Where  an  infant  is  to  be  served,  a  guardian  ad  litem  should  be 
appointed  {d). 

Where  a  petition  stands  over  for  amendment,  by  adding  a  next  friend  Hearing, 
on  behalf  of  the  petitioner,  it  is  not  necessary  to  have  the  petition 
re-answered  (e). 

A  claimant  may  proceed  m  forma  pauperis  under  the  Act  (/). 

(a)  Re  Levett's  Trusts,  5  De  G.  &  (d)  Re  Ward's  Will,  2  Giff.  122  ; 
Sm.  619  ;  Re  Flack's  Will,  10  Hare,  Re  Gillman's  Trusts,  1  Ir.  E.  Eq.  342. 
App.  XXX.  (e)  Re  Medoio's  Trusts,  10  Jur.  N.S. 

(b)  Re  Gurtois,  n  J -ai.  852  ;  10  Hare,  536,  and  see  Robinson  v.  Harrison,  I 
App.  Ixiv.             ■  Drewr.  307. 

(c)  Re  Bryant's  Settlement,   W,   N,  (/)  Re  Money,  13  Beav.  109, 
1868,  p.  123, 
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No.  III. 

THE  LUNACY  ACTS,   1890  and   1891. 

Such  only  of  the  provisions  of  these  Acts  are  here  stated  as  relate  to 
the  appointment  of  new  trustees  and  to  vesting  orders. 

THE  LUNACY  ACT,   1890. 
53  Vict.  c.  5. 

1.  This  Act  may  be  cited  as  tlie  Lunacy  Act,  1890. 

2.  Save  as  in  this  Act  otherwise  expressly  provided,  this  Act  shall 
not  extend  to  Scotland  or  Ireland. 

3.  This  Act  shall  come  into  operation,  save  as  in  this  Act  other- 
wise expressly  provided,  on  the  first  day  of  May,  1890. 

The  Judge  in  108.  (1)  The  jurisdiction  of  the  Judge  in  Lunacy  under  this  Act 

Lunacy.  gj^^jj  -^^  exercised  by  the  Lord  Chancellor  for  the  time  being  en- 

trusted by  the  sign  manual  of  Her  Majesty  with  the  care  and  com- 
mitment of  the  custody  of  the  persons  and  estates  of  lunatics,  acting 
alone  or  jointly  with  any  one  or  more  of  such  Judges  of  the  Supreme 
Court  as  may  for  the  time  being  be  entrusted  as  aforesaid,  or  by  any 
one  or  more  of  such  Judges  as  aforesaid  (a). 

PAET  IV. — Judicial  Powers  over  Person  and  Estate 
OF  Lunatics. 


Management 
and  adminis- 
tration. 


116.  The  powers  and  provisions  of  this  part  of  this  Act  relating  to 
management  and  administration  apply  : — (1)  (a)  To  lunatics  so  found 
by  inquisition ;  (b)  To  lunatics  not  so  found  by  inquisition,  for  the 
protection  and  administration  of  whose  property  any  order  has  been 
made  before  the  commencement  of  this  Act;    (c)    To  every  person 

(a)  See  p.  861. 
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lawfully  detained  as  a  lunatic,  though  not  so  found  by  inquisition ; 
(d)  To  every  person  not  so  detained  and  not  found  a  lunatic  by 
inquisition,  with  regard  to  whom  it  is  proved  to  the  satisfaction  of 
the  Judge  in  Lunacy  that  such  person  is,  through  mental  infirmity 
arising  from  disease  or  age,  incapable  of  managing  his  affairs ;  (e)  To 
every  person  with  regard  to  whom  it  is  proved  to  the  satisfaction  of 
the  Judge  in  Lunacy  by  the  certificate  of  a  master,  or  by  the  report 
of  the  Commissioners,  or  by  affidavit  or  otherwise,  that  such  person 
is  of  unsound  mind  and  incapable  of  managing  his  affairs,  and  that  his 
property  does  not  exceed  2,000/.  in  value,  or  that  the  income  thereof 
does  not  exceed  lOOl.  per  annum;  (f)  To  every  person  with  regard 
to  whom  the  Judge  is  satisfied  by  affidavit  or  otherwise  that  such  person 
is  or  has  been  a  criminal  lunatic  and  continues  to  be  insane  and  in  con- 
finement. (2)  In  the  case  of  any  of  the  above-mentioned  persons  not 
being  lunatics  so  found  by  inquisition,  such  of  the  powers  of  this 
Act  as  are  made  exercisable  by  the  committee  of  the  estate  under 
order  of  the  Judge,  shall  be  exercised  by  such  person  in  such  manner 
and  with  or  without  security  as  the  Judge  may  direct,  and  any  such 
order  may  confer  upon  the  person  therein  named  authority  to  do 
any  specified  act,  or  exercise  any  specified  power,  or  may  confer  a 
general  authority  to  exercise  on  behalf  of  the  lunatic,  until  further 
order,  all  or  any  of  such  powers  without  further  application  to  the 
Judge.  (3)  Every  person  appointed  to  do  any  such  act,  or  exercise 
any  such  power,  shall  be  subject  to  the  jurisdiction  and  authority  of 
the  Judge  as  if  such  person  were  the  committee  of  the  estate  of  a 
lunatic  so  found  by  inquisition.  (4)  The  powers  of  this  Act  relating 
to  management  and  administration  shall  be  exercisable  in  the  dis- 
cretion of  the  Judge  for  the  maintenance  or  benefit  of  the  lunatic  or 
of  him  and  his  family,  or  where  it  appears  to  be  expedient  in  due 
course  of  management  of  the  property  of  the  lunatic.  (5)  Nothing 
in  this  Act  shall  subject  a  lunatic's  property  to  claims  of  his  creditors 
further  than  the  same  is  now  subject  thereto  by  due  course  of  law  (a). 

128.  Where  a  power  is  vested  in   a  lunatic  in  the  character  of  Committee  may 

trustee  or  guardian,  or  the  consent  of  a  lunatic  to  the  exercise  of  a  ^^ercise  power 

•        1       i-i         1  i  11  vested  m  lunatic 

power  IS  necessary  in  the  like   character,  or   as   a  cneck  upon  the  in  character  of 

undue  exercise  of  the  power,  and  it  appears  to  the  Judge  to  be  ex-  trustee  or 

pedient  that  the  power  should  be  exercised  or  the  consent  given,  the 

committee  of  the  estate,  in  the  name  and  on  behalf  of  the  lunatic, 

under  an  order  of  the   Judge,  made   upon   the   application   of  any 

person  interested,  may  exercise  the  power  or  give  the  consent  in  such 

manner  as  the  order  directs  (b). 

(a)  See  pp.  860,  861.  Eegulation  Act,  1853  (16  &  17  Vict, 

(6)  See  p.  861.     This  section  is  in      c.  70). 
substitution  for  s.  137  of  the  Lunacy 

4  0 
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Appointment  of  129.  Where  under  this  Act  the  committee  of  the  estate,  under 
under  power  to  order  of  the  Judge,  exercises,  in  the  name  and  on  behalf  of  the 
have  effect  of  lunatic,  a  power  of  appointing  new  trustees  vested  in  the  lunatic, 
High  Court,  and  ^^^  person  or  persons  who  shall,  after  and  in  consequence  of  the 
like  orders  may  exercise  of  the  power,  be  the  trustee  or  trustees,  shall  have  all  the 
Trustee  Act  ^  Same  rights  and  powers  as  he  or  they  would  have  had  if  the  order 
1850.  had  been  made  by  the  High  Court ;  and  the  Judge  may,  in  any  such 

case,  where  it  seems  to  him  to  be  for  the  lunatic's  benefit  and  also 
expedient,  make  any  order  respecting  the  property  subject  to  the 
trust  which  might  have  been  made  in  the  same  case  under  the 
Trustee  Act,  1850,  or  any  Act  amending  the  same,  on  the  appoint- 
ment thereunder  of  a  new  trustee  or  new  trustees  (a). 


Vesting  Orders  (b). 

Power  to  transfer  133.  Where  any  stock  is  standing  in  the  name  of  or  is  vested  in  a 
s  00  0  unatic.  lunatic  beneficially  entitled  thereto,  or  is  standing  in  the  name  of  or 
vested  in  a  committee  of  the  estate  of  a  lunatic  so  found  by  inquisi- 
tion, in  trust  for  the  lunatic,  or  as  part  of  his  property,  and  the  com- 
mittee dies  intestate,  or  himself  becomes  lunatic,  or  is  out  of  the 
jurisdiction  of  the  High  Court,  or  it  is  uncertain  whether  the  com- 
mittee is  living  or  dead,  or  he  neglects  or  refuses  to  transfer  the 
stock,  and  to  receive  and  pay  over  the  dividends  thereof  as  the  Judge 
in  Lunacy  directs,  then  the  Judge  may  order  some  fit  person  to 
transfer  the  stock  to  or  into  the  name  of  a  new  committee  or  into 
court  or  otherwise,  and  also  to  receive  and  pay  over  the  dividends 
thereof  in  such  manner  as  the  Judge  directs  (c). 
Stock  in  name  134.  Where  any  stock  is  standing  in  the  name  of  or  vested  in  a 

the  jurisdiction  Person  residing  out  of  the  jurisdiction  of  the  High  Court,  the  Judge 
in  Lunacy,  upon  proof  to  his  satisfaction  that  the  person  has  been 
declared  lunatic,  and  that  his  personal  estate  has  been  vested  in  a 
person  appointed  for  the  management  thereof,  according  to  the  law 
of  the  place  where  he  is  residing,  may  order  some  fit  person  to  make 
such  transfer  of  the  stock  or  any  part  thereof  to  or  into  the  name  of 
the  person  so  appointed  or  otherwise,  and  also  to  receive  and  pay 
over  the  dividends  thereof,  as  the  Judge  thinks  fit. 
Power  to  vest  135.  (1)  When  a  lunatic  is  solely  or  jointly  seised  or  possessed  of 

lands  and  release  ij  ,,  ,  ri.j.iTi-T 

contingent  right    ^^7  ^^^^  upon  trust  or  by  way  01  mortgage  the  J  udge  m  Lunacy  may 

of  lunatic  trustee 

or  mortgagee.  (a.)  See  pp.  838,  839.  This  section  on  Lunacy,  Appendix,  pp.  988,  et  seq. 
is  in  substitution  for  s.  138  of  the  (c)  The  order  should  be  entitled  in 
Lunacy  Regulation  Act,  1853.  the  matter  of  the  Lunacy  Acts,  1890 
(6)  As  to  the  parties  to  make  appli-  and  1891,  as  well  as  in  the  matter  of 
cation  under  these  sections,  the  title  the  particular  lunacy  ;  but  this  does 
of  summons,  and  service,  see  the  Rules  not  apply  to  a  case  under  s.  116,  sub- 
in  Lunacy,  1892,  Rules  55-57  ;  Renton  s.  1  (d),  where  the  title   contains  a 
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by  order  vest  such  land  in  such  person  or  persons  for  such  estate, 
and  in  such  manner,  as  he  directs  (a). 

(2)  When  a  lunatic  is  solely  or  jointly  entitled  to  a  contingent 
right  in  any  land  upon  trust  or  by  way  of  mortgage,  the  Judge  may 
by  order  release  such  hereditaments  from  the  contingent  right, 
and  dispose  of  the  same  to  such  person  or  persons  as  the  Judge 
directs. 

(3)  An  order  under  sub-sects.  (1)  and  (2)  shall  have  the  same  effect 
as  if  the  trustee  or  mortgagee  had  been  sane,  and  had  executed 
a  deed  conveying  the  lands  for  the  estate  named  in  the  order,  or 
releasing  or  disposing  of  the  contingent  right  (b). 

(4)  In  all  cases  where  an  order  can  be  made  under  this  section  the 
Judge  may,  if  it  is  more  convenient,  appoint  a  person  to  convey  the 
land  or  release  the  contingent  right,  and  a  conveyance  or  release 
by  such  person  in  conformity  with  the  order  shall  have  the  same 
effect  as  an  order  under  sub-sects.  (1)  and  (2). 

(5)  Where  an  order  under  this  section  vesting  any  copyhold  land 
in  any  person  or  persons  is  made  with  the  consent  of  the  lord  or  lady 
of  the  manor,  such  land  shall  vest  accordingly  without  surrender  or 
admittance. 

(6)  Where  an  order  is  made  appointing  any  person  or  persons  to 
convey  any  copyhold  land,  such  person  or  persons  shall  execute  and 
do  all  assurances  and  things  for  completing  the  assurance  of  the  lands ; 
and  the  lord  and  lady  of  the  manor  shall,  subject  to  the  customs  of 
the  manor  and  the  usual  payments,  be  bound  to  make  admittance  to 
the  land,  and  to  do  all  other  acts  for  completing  the  assurance  thereof, 
as  if  the  persons  in  whose  place  an  appointment  is  made  were  free 
from  disability  and  had  executed  and  done  such  assurances  and 
things  (c). 

136,  (1)  Where  a  lunatic  is  solely  entitled  to  any  stock  or  chose  Power  to  vest 
in  action  upon  trust  or  by  way  of  mortgage,  the  Judge  in  Lunacy  may  ^3  t  *°  *''^'^^'^'^ 
by  order  vest  in  any  person  or  persons  the  right  to  transfer  or  call  chose  in  action, 
for  a  transfer  of  the  stock,  or  to  receive  the  dividends  thereof,  or  to 
sue  for  the  chose  in  action. 

(2)  In  the  case  of  any  person  or  persons  jointly  entitled  with  a 
lunatic  to  any  stock  or  chose  in  action  upon  trust  or  by  way  of  mort- 
gage, the  Judge  may  make  an  order  vesting  the  right  to  transfer  or  call 
for  a  transfer  of  the  stock,  or  to  receive  the  dividends  thereof,  or  to 
sue  for  the  chose  in  action  either  in  such  person  or  persons  alone  or 
jointly  with  any  other  person  or  persons. 

(3)  When  any  stock  is  standing  in  the  name  of  a  deceased  person, 
whose  personal  representative  is  a  lunatic,  or  when  a  chose  in  action 

reference  to  the  statutes   "  53  Vict.  (a)  See  pp.  862,  863. 

c.  5  and  54  &  55  Vict.  c.  65  "  ;    Be  (b)  See  pp.  862,  863, 

Purvis,  (1904)  1  Ch.  (C.A.)  373.  (c)  See  p.  863. 


1316 


THE    LUNACY    ACT,     1890 


Person  to  be 
appointed  to 
transfer. 

Charity 
trustees. 


Declarations  and 
directions. 


Order  to  be  con- 
clusive evidence 
of  allegation  on 
which  it  is 
founded. 


is  vested  in  a  lunatic,  as  the  personal  representative  of  a  deceased 
person,  the  Judge  may  make  an  order  vesting  the  right  to  transfer 
or  call  for  a  transfer  of  the  stock,  or  to  receive  the  dividends  thereof, 
or  to  sue  for  the  chose  in  action  in  any  person  or  persons  he  may 
appoint. 

(4)  In  all  cases  where  an  order  can  be  made  under  this  section,  the 
Judge  may,  if  it  is  more  convenient,  appoint  some  proper  person  to 
make  or  join  in  making  the  transfer  (a). 

(5)  The  person  or  persons  in  whom  the  right  to  transfer  or  call 
for  a  transfer  of  any  stock  is  vested,  may  execute  and  do  all  powers 
of  attorney,  assurances,  and  things  to  complete  the  transfer  to  himself 
or  themselves,  or  any  other  person  or  persons  according  to  the  order 
and  the  Bank  and  all  other  companies  and  their  officers  and  all  other 
persons  shall  be  bound  to  obey  every  order  under  this  section  accord- 
ing to  its  tenor. 

(6)  After  notice  in  writing  of  an  order  under  this  section,  it  shall 
not  be  lawful  for  the  Bank  or  any  other  company  to  transfer  any 
stock  to  which  the  order  relates,  or  to  pay  any  dividends  thereon 
except  in  accordance  with  the  order. 

137.  Where  a  person  is  appointed  to  make  or  join  in  making  a 
transfer  of  stock,  such  person  shall  be  some  proper  officer  of  the  Bank, 
or  the  company  or  society  whose  stock  is  to  be  transferred  (6). 

138.  The  powers  conferred  by  this  Act  as  to  vesting  orders  may  b 
exercised  for  vesting  any  land,  stock,  or  chose  in  action  in  the  trustee 
or  trustees  of  any  charity  or  society  over  which  the  High  Court 
would  have  jurisdiction  upon  suit  duly  instituted,  whether  the  ap- 
pointment of  such  trustee  or  trustees  was  made  by  instrument  under 
a  .power,  or  by  the  High  Court  under  its  general  or  statutory 
jurisdiction. 

139.  The  Judge  in  Lunacy  may  make  declarations  and  give 
directions  concerning  the  manner  in  which  the  right  to  any  stock 
or  chose  in  action  vested  under  the  provisions  of  this  Act  is  to  be 
exercised. 

140.  The  fact  that  an  order  for  conveying  any  land  or  releasing 
any  contingent  right  has  been  founded  upon  an  allegation  of  the 
personal  incapacity  of  a  trustee  or  mortgagee  shall  be  conclusive 
evidence  of  the  fact  alleged  in  any  Court  upon  any  question  as  to  the 
validity  of  the  order,  but  this  section  shall  not  prevent  a  Judge  of 
the  High  Court  from  directing  a  re-conveyance  of  any  lands  or  con- 
tingent right   dealt  with  by  the   order,  or  from  directing  any  party 


{a)  See  p.  865. 

(6)  This  section  has  no  application 
where  an  order  vesting  stock  standing 
in  the  name  of  a  lunatic  trustee  is 
made  according  to  the  form  in  Re 
Gi-ecjson,  (1893)  3  Ch,  (C.A.)  233,  see 


ante,  p.  856,  and  not  under  sub-s.  4  of 
s.  136  ;  and,  therefore,  in  such  a  case 
the  Bank  of  England  have  no  right 
to  require  that  their  officer  should  be 
appointed  to  make  the  transfer  ;  Re 
0.  M.  G.,  (1898)  2  Ch.  (C.A.)  324, 
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to  any  proceeding  concerning  such  land  or  right  to  pay  any  costs 
occasioned  by  the  order  when  the  same  appears  to  have  been  im- 
properly obtained'. 

141.  In  every  case  in  which  the  Judge  in  Lunacy  has  jurisdiction  Power  to  appoint 
to   order   a   conveyance   or  transfer  of  land  or  stock  or  to  make  a  "^^^  ti'ustees. 
vesting  order,  he  may  also  make  an  order  appointing  a  new  trustee  or 
new  trustees  {a). 

14:2.  The  Judge  in  Lunacy  may  order  the  costs  of  and  incident  to  Costs. 
obtaining   an   order   under  the  provisions  of  this  Act  as  to  vesting 
orders  and  carrying  the  same  into  effect,  to  be  paid  out  of  the  land 
or  personal  estate  or  the  income  thereof  in  respect  of  which  the  order 
is  made,  or  in  such  manner  as  the  Judge  may  think  fit  (b). 

143.  The  provisions  of  this  Act  as  to  vesting  orders  shall  not  affect  Saving  of  power 
the  jurisdiction   of  the   High   Court  as  to   any  lunatic   trustee   or        '^ 
mortgagee  who  is  an  infant. 

338.     Bi/  this  section,  sub-sect.  2,  the  Lord  Chancellor-  is  empowered  Power  to  make 
to  make  rules  in  lunacy  "  for  carrying  this  or  any  other  Act  relating 
to   lunacy,    into   effect,   and    also    for    regulating  costs    in  relation 
thereto." 

341.  In  this  Act,  if  not  inconsistent  with  the  context — 

"Contingent  right"  as  applied  in  lands,  includes  a  contingent  and  Definitions, 
executory  interest,  a  possibility  coupled  with  an  interest,  whether  the 
object  of  the  gift  or  limitation  of  such  interest  or  possibility  be  or  be 
not  ascertained,  also  a  right  of  entry,  whether  immediate  or  future, 
and  whether  vested  ot  contingent. 

"Convey  "and  "conveyance"  include  the  performance  of  all  form- 
alities required  to  the  validity  of  conveyances  by  married  women  and 
tenants  in  tail  under  the  "Act  for  the  abolition  of  fines  and  recoveries, 
and  for  the  substitution  of  more  simple  modes  of  assurance,"  and 
also  surrenders  and  other  acts  which  a  tenant  of  copyhold  lands  can 
perform  preparatory  to  or  in  aid  of  a  complete  assurance  of  such 
copyhold  lands. 

"  Land  "  includes  an  undivided  share  of  land ;  "  Lease  "  includes 
an  underlease ;  "  Lunatic "  means  an  idiot  or  person  of  unsound 
mind. 

"Property"  includes  real  and  personal  property,  whether  in  posses- 
sion, reversion,  remainder,  contingency,  or  expectancy,  and  any  estate 
or  interest  and  any  undivided  share  therein. 

(a)  See  p.  862.  pay  costs,  see  Re  C.  M.  G.,  (1898)  2  Ch. 

(b)  As  to  the  jurisdiction  under  the      (C.  A.)  324,  referring  to  lie  Shortridge, 
sectionto  order  theBank  of  England  to      (1895)  1  Ch.  278. 
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"Stock"  includes  any  fund,  annuity,  or  security  transferable  in 
books  kept  by  any  company  or  society,  or  by  instrument  of  transfer 
alone,  or  by  instrument  of  transfer,  accompanied  by  other  formalities, 
and  any  share  or  interest  therein,  and  also  shares  in  ships  registered 
under  the  Merchant  Shipping  Act,  1854. 

"Transfer"  includes  assignment,  payment,  and  other  disposition, 
and  the  execution  and  performance  of  every  assurance  and  act  to 
complete  a  transfer. 

"  Trust"  and  "  trustee  "  include  implied  and  constructive  trusts,  and 
cases  where  the  trustee  has  some  beneficial  interest,  and  also  the 
duties  incident  to  the  ofiice  of  personal  representative  of  a  deceased 
person,  but  not  the  duties  incident  to  an  estate  conveyed  by  way  of 
mortgage. 


THE  LUNACY  ACT,   1891. 
54  &  55  Vict.  c.  65. 


Procedure  as 
to  Chancery 
Lunatics. 


Definition  of 
"  seised"  and 


27.  (1)  Subject  to  rules  in  lunacy  the  jurisdiction  of  the  Judge  in 
Lunacy,  as  regards  administration  and  management,  may  be  exercised 
by  the  masters,  and  every  order  of  a  master  in  that  behalf  shall  take 
effect,  unless  annulled  or  varied  by  the  Judge  in  Lunacy  (a). 

(2)  The  power  to  make  rules  under  sect,  338,  sub-sect.  2,  of 
the  principal  Act,  shall  extend  to  all  applications  under  the  principal 
Act  and  this  Act,  and  also  to  applications  in  the  Chancery  Division 
of  the  High  Court,  in  cases  where  such  applications  are  also  made 
under  the  principal  Act. 

28.  In  the  principal  Act,  the  word  "seised"  shall  include  any 
vested  estate  for  life  or  of  a  greater  description,  and  shall  extend  to 
estates  at  law  and  in  equity  in  possession  or  in  futurity  in  any  lands ; 
and  the  word  "possessed"  shall  include  any  vested  estate  less  than  a 
life  estate  at  law  or  in  equity,  in  possession  or  in  expectancy  in  any 
lands. 


(ft)  See  p.  865. 
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ABATEMENT. 

adverse  possession  equivalent  to,  in  equity,  935,  936. 

ABATOR. 

not  bound  ty  a  use,  3. 

ABROAD. 

assignment  executed,  when  an  act  of  bankruptcy,  603,  604. 
cestui  que  trust  resident,  payment  to,  411,  428  note, 
fraudulent  conveyance  of  lands,  relieved  against,  50. 
injunction  against  taking  possession  of  lands,  50. 

lands  abroad,  equities  and  contracts  as  to,  enforced,  49,  50 ;  whether  so  as  to 
trusts,  qu.,  51,  52. 

Frauds,  Statute  of,  may  be  defence  in  action  as  to,  57. 

lien  against,  enforced,  49  ;  title  to,  will  not  be  determined,  51. 
management  of  property,  commission  when  allowed  in  respect  of,  780  et  seq. 
payment  into  Court  where  person  abroad  absolutely  entitled  to  fund,  1310. 
person  domiciled,  not  suitable  to  be  trustee,  41,  822,  823,  841. 
personal  estate  abroad,  trust  of,  enforced  in  equity,  49. 
real  estate  abroad,  equities  attaching  to,  how  far  enforced,  49. 
receiver  when  appointed  where  trustees  out  of  jurisdiction,  1263. 
rents  and  profits  of  land,  account  of,  directed,  49. 
Scotch  estate,  equitable  mortgage  of,  enforced,  49. 
separate  trustees  for  property  abroad,  appointment  of,  227. 
service  on  persons  abroad,  jurisdiction  not  enlarged  by,  50; 

Trustee  Act,  under,  844  note, 
trustee  resideht  abroad,  41,  819,  820,  1087. 

incapacitated,  is  not)  froln  acting,  819. 

new  trustee  appointed  instead  of,  804,  806,  840,  841,  844. 

payment  to  co-trustees  ordered  by  Court,  413  note. 

Vesting  order  as  to  estate  of,  844. 

when  appointment  of,  is  proper,  822,  823. 
trusts  of  land  abroad,  how  far  effectual,  49  et  seq, 

ABSCONDING  TRUSTEE. 

appointment  of  new  trustee  tn  place  of,  839. 

removed,  may  be,  1087. 

service  of  petition  on,  for  appointment  of  new  trustees,  dispensed  with,  1305. 

ABSENCE. 

trustee,  of,  when  a  ground  for  appointing  new  trustee,  839  et  seq. 
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ABSOLUTELY  ENTITLED. 

vesting  property  in  person  who  is,  850  note, 
who  is,  within  Trustee  Act,  854,  855. 

ACOEPTAKCE  OF  TRUST,  224  et  seq. 

acting  in  execution  of  trust,  by,  224,  225,  229,  275,  276. 

what  acts  constitute  acceptance,  224,  225. 
attorney,  by  signing  power  of,  226,  230. 
constructive  acceptance,  what  amounts  to,  225. 
declaration,  by,  224,  228. 
deed,  by,   not  requisite,  228  ;  but  may  make  breach  of  trust  a  specialty  debt, 

228,  229. 

duties  consequent  on,  230. 

trustee  must  not  rely  on  co-trastee,  230. 

may  assume  no  breach  of  trust  if  he  has  no  notice  of  any,  231. 
must  inform  himself  of  state  of  trust,  230,  231. 
should  have  inventory  of  chattels  made,  231. 
execution  of  trust  deed,  by,  224. 
executor,  by,  how  made,  225. 
by  proving  will,  225. 
by  voluntary  interference  with  assets,  226. 

as  by  assigning  lease,  bringing  action,  selling  assets,  226. 
unless  conduct  can  be  clearly  explained,  226,  227. 
executor  of  executor,  by,  225,  226. 
executor  who  is  also  trustee  cannot  prove  will,  and  renounce  trusts  or 

estate,  225,  227. 
legatee  being  executor  may  claim  legacy  though  he  renounce,  220,  221. 
express  declaration,  by,  224. 

mistake,  person  assuming  character  of  trustee  by,  accountable,  230,  231. 
parol,  by,  suf&cient,  228. 
parol  evidence  admissible  to  prove,  228. 
presumption  of,  by  lapse  of  time,  224  ;  but  not  from  taking  custody  of  trust 

deed,  227. 
probate,  effect  of  trustee  taking  out,  225. 
public  trustee,  by,  701. 

recitals  in  trust  deed,  trustee  should  see  to  correctness  of,  224,  225. 
renunciation  after  acceptance  not  permitted,  281. 
several  trust  estates,  by  devisee  of,  225. 
time,  by  lapse  of,  without  disclaimer,  220,  224. 

trust  deed,  by  executing,  224  ;  but  secits  merely  taking  custody  of,  227. 
writing,  by,  not  necessary  before  commencing  action,  228. 

ACCIDENT. 

possession  of  title-deeds  by,  will  not^er  se  confer  priority,  922. 
trustee  not  excused  by,  if  it  occur  during  misfeasance,  1173. 

ACCOMMODATION. 

trustee  should  not  invest  by  way  of,  348. 

ACCORD. 

no  bar  without  satisfaction,  1200. 

ACCOUNT. 

agent  of  trustee,  against,  214,  566,  797,  798. 

audit  of  trust  accounts  by  public  trustee,  705. 

cestui  que  trust,  against,  gaining  by  breach  of  trust,  1179. 

Chancery  Division,  matters  of  account  assigned  to,  1145. 

charity,  against  trustees  of,  when  directed,  1117,  1210  et  seq. 
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ACGOVST— continued. 

complication  in,  a  ground  for  relief  in  equity,  1144. 

copy  of,  whether  c.  q.  t.  entitled  to,  887. 

costs  of  taking,  1271,  1272,  1273,  1276.     See  Costs. 

decree  for,  merely,  not  within  1  &  2  Viot.  c.  110,  s.  18,  1037  note. 

delay  when  a  bar  to  action  for,  1117  et  seq. 

executor,  against,  560. 

executor,  by,  with  residuary  legatee,  416. 

expenses,  of,  duty  of  trustee  to  keep,  792. 

fluctuating  body,  against,  not  directed  retrospectively,  1213. 

foreign  property,  in  respect  of,  50. 

fraudulent  concealment  of  lease  till  terra  expired,  where,  1146. 

ignorant,  where  trustee  was,  of  his  true  charactei-,  274,  1147. 

improper,  rendered  by  co-trustee,  liability  of  trustee  for,  887. 

inconvenience,  claim  for  accoimt  when  refused  on  ground  of,  1116  et  seq.,  1210. 

judicial  trustee,  to  be  kept  by,  686. 

just  allowances,  direction  for,  when  given,  308,  309,  1148. 

laches,  where  plaintiff  guilty  of,  1148. 

where  surviving  partner  guilty  of,  1118. 
lapse  of  time,  after,  indulgence  shown  to  trustee,  887  note. 
legal  title,  account  in  equity  in  respect  of,  1144  ei  seq. 
Limitations,  Statute  of,  when  and  how  applicable  to  action  for,   1118,   1119, 

1120,  1144  et  seq. 
maintenance,  from  implied  trustee  for,  not  required  retrospectively,  158. 
married  woman,  settlement  by,  with  trustee,  1017. 
mesne  rents  and  profits,  of,  1144  ei  seq.    See  Rents  and  Profits. 

ignorance  or  mistake  of  trustee,  274,  402,  1147. 
lands  abroad,  of,  50. 
misstating,  trustee  is  fixed  with  costs,  1276. 
mortgagee  in  possession,  against,  212,  213. 
parish,  no  retrospective  account  against,  1213. 
payment  into  court  of  balance  appearing  by,  1257, 1260. 
preliminary  accounts  and  inquiries,  Court  may  make  order  for,  422,  423. 
profits  of  trade,  of,  against  person  in  fiduciary  relation,  307,  308.    See  Pkofiis 

OF  Teade. 
public  trustee,  accounts  by,  to  be  kept  and  audited,  707. 
refusal  of  trustee  to  render,  887. 
rents,  of,  against  trustee  in  possession,  867.     See  Rents  and  Profits. 

against  person  in  bond  fide  adverse  possession,  1147. 
retiring  trustee,  against,  of  money  paid  to  induce  him  to  retire,  307,  308. 
separate,  fund  to  bo  paid  into  court  to,  426,  427. 
settled,  opening,  against  solicitor  trustee,  783. 
tenant  for  life,  against,  who  has  received  excessive  income,  388,  389. 
trust,  of,  trustee  should  pay  moneys  to,  287. 
trustee,  against,  who  has  employed  trust  money  in  trade,  307,  308. 

who  has  purchased  trust  estate,  578  ;  who  has  renewed  lease,  206. 

who  has  delayed  sale  of  trust  property,  501. 
trustee  de  son  tort,  against,  231. 
trustee,  duty  of,  to  keep  proper,  887,  1254  ;  and  produce  same,  531,  887,  1254. 

costs  of  neglect  or  refusal  to  render,  1276. 
vouchers,  trustee  entitled  to  custody  of,  531. 
waste,  in  respect  of,  209. 
wilful  default,  on  footing  of,  when  directed,  1148,  1167,  1168. 

ACCOUNTANT. 

trustee  may  employ,  786. 
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ACCUMULATION. 

application  of  income  before  conversion  where  accumulation  directed,  336. 

infant,  of  dividends  on  stock  of,  by  Bank  of  England,  857. 

infant,  of  income  during  minority  of,  717,  724,  728,  729,  733. 

maintenance  out  of,  form  of  order  directing,  734. 

mortgages,  for  payment  of,  tenant  for  life  when  entitled  to  possession,  870,  871. 

renewal  of  leases,  for,  right  to,  445,  446. 

simple  and  compound,  96. 

trust  for,  when  lawful,  95  et  seq.     See  AoonjiULATioNS  Act. 

perpetuity,  leading  to,  bad  if  possibly  exceeding  lawful  limit,  95. 
where  rents  applicable  de  anno  in  annum,  95,  96. 
valid  if  beneficiaries  can  put  an  end  to  accumulation,  96. 
purchase  of  land  only,  for,  101,  102. 
repairing  and  reinstating  buildings,  for,  101. 
until  A.   attains  24,   and  then  to  transfer  to  him,  A.  on  majority  may 
demand  payment,  885. 
trustee    neglecting   to   comply    with    direction    for,    charged   with   compound 

interest,  400. 
where  directed,  and  investment,  tenant  for  life  has  income  after  one  year,  336. 

ACCUMULATIONS  ACT,  1800  (39  &  40  Geo.  3.  c.  98),  96  et  seq. 
charge  void  under,  sinks  into  land,  99. 
exceptions  from  Act,  and  their  construction,  99,  100. 
excess,  to  whom  belonging,  98. 
implied  direction  for  accumulation,  semble,  Act  applies  to,  as  well  as  to  express 

direction,  97,  98. 
improvement  of  estate,  trust  for,  101. 
Ireland,  Act  not  applicable  to,  102. 

payment  of  debts,  provision  for,  recoupment  of  debts  already  paid  is  not  a,  99. 
periods  of  accumulation  permitted  by,  96. 

accumulation  can  be  for  one  only  of  the  periods,.  97. 

period  commencing  after  testator's  death,  must  end  at  21  years  from  such 
death,  97. 
premiums  on  policy,  direction  to  pay,  out  of  income,  101. 
repairing  and  reinstating  buildings,  trust  for,  101. 
residue,  when  void  accumulations  fall  into,  98. 
Scotland,  Act  extended  to,  102. 

simple  accumulation.  Act  applies  to,  as  well  as  compound,  96. 
subsequent  limitations  not  in  general  accelerated,  98. 

suspension  of  actual  enjoyment  of  income.  Act  applies  although  right  to  enjoy- 
ment is  not  suspended,  97. 
trust  exceeding  limits  of  Act,  but  not  of  common  law,  good  pro  tanto,  97. 
void  accumulations,  who  entitled  to,  98,  99. 

residue,  of,  result  to  heir  at  law  or  next  of  kin,  99. 

residuary  devisee  or  legatee,  in  general  go  to,  98  ;   and  where  residue  is 
settled  form  capital,  99. 

ACCUMULATIONS  ACT,  1892  (52  &  53  Vict.  o.  58),  101. 

ACKNOWLEDGMENT. 

debt,  of,  by  one  trustee  or  executor,  290,  297  note,  1133. 
execution  of  deed,  of,  21,  35.     See  Fines  and  Recoveries  Act. 
production  of  documents  of  title,  of  right  to,  523,  524. 
trust,  proof  of,  by  subsequent  acknowledgment  of  trustee,  58,  59. 

ACQUIESCENCE.     See  Laches. 

breach  of  trust,  in,  effect  of,  1196  et  seq. 
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ACQUIESCENCE— miiiMweerf. 

infant  not  bound  by,  581. 

married  woman  not  bound  by,  581,  1180,  1200. 

seeus  where  entitled  for  separate  use  without  restraint,  581, 1180, 1200. 
class  of  persons,  by,  as  creditors  or  parishioners,  581. 
constructive  trust,  remedy  of  c.  q.   L  under,  when  barred  by  acquiescence,  207, 

1108. 

purchase  in  name  of  stranger,  in  case  of,  190. 
creditors,  by,  in  trust  deed  for  them,  581,  582. 
definition  of,  1119,  1120. 

delay,  by  reason  of,  when  implied,  220,  581,  582.     See  Laches. 
direct  or  indirect,  1119. 
disclaimer  precluded  by,  220. 
fluctuating  body,  by,  581,  1197. 
infant  not  bound  by,  581,  1197,  1200. 
investment,  in,  by  cestui  que  trust,  350. 
Limitations,  Statute  of,  does  not  interfere  with  the  effect  of,  in  equity,  1109 

et  seq. 
married  woman,  by,  effect  of,  581,  1180,  1200. 

in  husband's  receipt  of  separate  estate,  1001  et  seq. 
meaning  of,  explained,  1119,  1120,  1198,  1199. 
remainderman,  by,  453. 

removal  of  trustees  irregularly  appointed,  right  to,  when  barred  by,  1089. 
requisites  of,  1119,  1197,  1198,  1200,  1201. 
reversionary,  where  c.  q.  t.'s.  interest  is,  1199. 
standing  by,  while  expense  is  incurred,  effect  of,  925,  926,  1119. 
trustee,  by,  delaying  to  disclaim  trust,  220. 

ACT  OF  PARLIAMENT. 

applications  by  trustees  for,  629,  718. 

charity,  for  total  alteration  of  scheme  of,  629. 

costs  of  obtaining,  629. 

money  paid  into  Court  under,  treated  as  land,  1225. 

investment  of,  in  what  securities  allowed,  358. 
moneys  for  public  services,  in  hands  of  Secretaries  of  State,  not  trust  funds,  798. 
opposition  to  Bill,  costs  of,  when  allowed,  718. 

money  paid  to  tenant  for  life  for  refraining  from,  212. 
saving  clause  preserving  jurisdiction  under  repealed  Act,  effect  of,  864  note, 
settlement,  may  constitute  a,  649. 
trirst  in  evasion  of,  not  implied,  186. 

ACTING. 

acceptance  of  trust  by,  225.     See  Aooeptanob  of  Trust. 
disclaimer  of  trust  by  acts,  221.     See  Disclaimer. 
executor,  meaning  of  expression,  804  note, 
trustee,  meaning  of  expression,  290,  816,  825,  914. 

breach  of  trust,  committing,  when  bound  to  indemnify  co-trustee,  1178. 

every  trustee  who  has  accepted  office  treated  as,  914. 

ACTION. 

acceptance  of  trust  by  bringing,  226. 

appeal  by  trustee  is  at  his  own  risk,  419. 

breach  of  trust,  for,  parties  to,  1177  note. 

breach  of  trust,  to  prevent,  duty  of  co-trustees  to  bring,  304. 

cestui  que  trust  may  require  trustee  to  lend  his  name  for,  1094,  1095. 

choses  in.     See  Chose  in  Action. 

costs  of,  trustee  when  liable  for,  419. 

when  entitled  to  be  reimbursed,  783,  784. 
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ACnOTS— continued. 

Court  may  direct  institution  of,  747. 

debt,  for  calling  in,  duty  of  executor  or  trustee  to  bring,  323,  324,  1094,  1095. 

decree  or  judgment  in,  takes  administration  from  trustee,  747,  770,  783. 

does  not  prevent  exercise  of  powers  under  Settled  Land  Acts,  669. 
equity  to  settlement,  to  enforce,  953,  954,  962,  963. 
lapse  of  time,  when  barred  by,  1109  et  seq.     See  Limitation. 
married  woman,  against,  987  et  scq.,  1026. 

by,  974  et  seq. 
protection  of  trustees,  for,  419  et  seq, 
removal  of  trustee,  for,  pleadings  in,  1087,  1088. 

summons,  originating,  now  substituted  for,  in  certain  cases,  419  et  seq. 
tenant  for  life,  powers  of,  imder  Settled  Land  Acts,  not  affected  by,  669. 
trustee  bringing,  by  advice  of  counsel,  how  far  protected,  231  note. 

duty  of  trustee  to  see  that  proper  parties  are  before  the  Court,  422. 

instituting  action  for  private  ends,  pays  costs,  1275. 

powers  of,  when  suspended  by  institution  of  action,  747,  783. 

right  party  to  bring,  is,  respecting  trust  estate,  260. 

security  for  costs,  261. 
trustee  in  bankruptcy,  against,  to  recover  trust  property,  268,  269. 
validity  of  act  mthout,  which  Court  would  have  directed,  710. 

ADDITION  TO  TRUST  PROPERTY. 
trust  created  by,  79,  165. 

ADDITIONAL  TRUSTEE. 

costs  of  appointment  of,  842  note. 

ADEMPTION,  474  et  seq. 

codicil  republishing  will,  effect  of,  480. 

direction  to  pay  debts  does  not  negative  presumption  of,  482. 

doctrine  of,  explained,  474. 

legacy,  of,  by  subsequent  advance  by  parent,  474  et  seq. 

money,  legacy  of,  not  adeemed  by  subsequent  settlement  of  land,  478. 

parents  and  persons  in  loco  parentis,  doctrine  of,  applies  only  to,  475,  476. 

partial,  by  advance  of  less  amount  than  legacy,  479,  480. 

presumption,  is  matter  of,  only,  477. 

residuary  gift,  of,  by  subsequent  advance,  480. 

satisfaction,  distinguished  from,  474,  482,  483. 

stranger,  when  benefited  by  doctrine  of,  480,  482,  483. 

ADMINISTRATION. 

action  for,  effect  of,  on  trust  for  sale,  532  ;  on  powers,  532,  747,  748,  770,  771, 
783. 

frame  of,  422. 
assets,  legal  and  equitable,  of,  1063  et  scq.     See  Assets. 
bankruptcy,  in,  1071,  1072  . 
bond,  565. 

cceterorum,  to  husband,  995. 
charity,  of,   under   Charity   Procedure   Act,  1812     .     .     .     1203  el  seq.     See 

Chakity  ;  Chakity  Commissionbks. 
costs  of  action  for,  by  c.  q.  ^.,422,  423. 
executor  ordered  to  pay,  1276. 
lien  of  trustee  prevails  over,  791,  792. 
testamentary  expenses,  are,  801,  802. 
trustee  ordered  to  pay,  1276. 
difiiculty  in  obtaining,  a  ground  for  appointing  new  trustees,  839. 
guardian  of  infants,  to,  limited  to  purpose  of  appointing  trustees,  817. 
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ADMINISTRATION— co»rfi)med. 

judgment  debts,  priority  of,  1069  note. 

letters  of,  how  obtained  after  sucoessiTe  intestacies,  565,  566. 

may  be  granted  to  pnblio  trustee,  702. 

what  legacies  will  be  paid  without  taking  out,  412. 
limited  to  trust  property,  when  to  be  taken  ou    250,  817. 
mortgagee,  proof  by,  in  administration  action,  612. 

order  for,   Court  does  not  make,   if  questions  can  be   determined  without 
it,  421. 

executor  entitled  to,  where  estate  consists  of  onerous  leaseholds,  527. 
originating  summons  for  determination  of  questions  in,  420  et  seq.,  772. 
retainer,  where  executor  claims,  as  to  simple  contract  debt,  1070. 
sale,  order  for,  converts  property  as  from  its  date,  173,  1226. 
separate  property  of  married  woman,  of,  994. 
small  estates,  of,  public  trustee  may  act  in,  701. 
vesting  order  in  case  of  refusal  to  take  out,  855  note, 
wilful  default,  account  on  footing  of,  when  directed,    1148,  1167   1168. 

ADMINISTRATOR.     See  Exeoutoe. 

appointment  of.  Court  cannot  make,  under  Ti-ustee  Act,  1893  .  .  .  838,  843. 

bankruptcy  of,  does  not  divest  estate,  268. 

breach  of  trust  by  intestate,  answerable  for,  1169. 

convict's  property,  of,  appointed  by  Crown,  28. 

cum  testamento  annexo,  may  be  a  "  trustee  "  within  s.  43  of  the  Conveyancing 

Act,  1881     ...     724  note, 
dealings  with,  after  interval  from  intestate's  death,  how  far  safe,  565,  565. 
de  hmvis  non,  assets  vest  in,  where  executor  dies  intestate,  251. 
judicial  trustee,  may  be  appointed,  700. 
office  of,  may  be  exercised  by  one  co-administrator,  304. 
protection  of,  against  creditors,  436,  437. 
purchase  of  trust  property  by,  not  permitted,  575. 
real  estate,  cannot  sell,  though  charged  with  debts,  550. 
receipt  of,  after  lapse  of  time,  565,  566. 

where  there  is  charge  of  debts,  550. 
renunciation    of  executor    and   trustee,    administrator    appointed   upon,    not 

properly  a  trustee,  228. 
survivorship  of  office  of  joint  administrators,  293. 
time  and  trouble,  not  allowed  to  charge  for,  780. 
trustee,  of,  bound  by  trust,  275,  1169. 

whether  he  can  make  a  title,  568  :  may  relinquish  trust,  835. 

ADMISSION. 

assets,  of,  is  not  an  admission  of  right  of  set-off,  898. 
copyholds,  to,  fine  to  be  paid  by  trustee  on,  262,  et  seq. 

tenant  for  life  and  remainderman,  how  to  be  borne  as  between,  453. 

with  consent  of  lord,  effect  of,  851. 
married  woman,  by,  975,  1017. 
payment  into   Court,   what  admission  sufficient  to  found  motion   for,   1256 

et  seq.     See  Payment  into  Court. 
set-off,  objection  to,  may  be  waived  by  admission,  898. 
trust,  of,  by  defendant,  58,  67. 

by  joint  tenant,  67. 

ADOPTION. 

trust  deed,  of,  by  creditor,  602  et  seq. 

ADULT.     See  Advancement  ;  Infant. 
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ADVANCEMENT. 

infant's  legacy,  out  of  capital  of,  733. 

allowed  where  cross  limitations  among  children,  735,  736. 
not  allowed  if  a  limitation  over,  735  ;  but  may  be,  in  account  between 
trustee  and  infant,  735. 
meaning  of  term,  734  note. 

portion,  ademption  of,  by  subsequent  advance,  474  et  ssq.     See  Ademption. 
advancement  to  child  regarded  as,  479,  480.     See  Portion. 
satisfaction  of,  by  subsequent  advance,  474  et  seq.     See  Satisfaction. 
power  of,  advice  of  Court  as  to  exercise  of,  how  to  be  obtained,  772. 
discretion  of  trustee  under,  not  interfered  with,  735. 
when  Court  will  insert,  in  settlement  under  executory  trust,  145. 
with  consent  of  tenant  for  life,  how  to  be  exercised,  when  tenant  for  life 
becomes  bankrupt,  736. 
presumption  of,  on  purchase  in  name  of  child,  wife,  or  near 
relative,  164, 192. 

adult,  where  child  is,  194. 

contract  of  purchase  by  son  only,  196. 

copyholds  for  lives,  on  purchase  of,  193. 

daughter,  in  favour  of,  198. 

evidence  to  rebut  or  support  presumption,  196. 

grandchild,  in  favour  of,  198. 

illegitimate  child,  in  favour  of,  198. 

infant,  when  child  is,  192. 

joint  names,  on  purchase  in,  192,  193. 
names  of  father  and  child,  192,  193. 
names  of  purchaser,  wife,  and  strangers,  199. 
names  of  stranger  and  child,  193. 

mother,  in  case  of  purchase  by,  on  slight  evidence  of  intention,  199. 

nephew,  in  favour  of,  198. 

parol  declaration  by  parent,  admissibility  of,  as  evidence,  197. 

personalty,  doctrine  applies  to,  200. 

policy  of  assurance  on  life  of  parent  in  name  of  child,  196. 

possession,  continuance  by  parent  in,  195. 

previous  provision  for  child,  effect  of,  as  rebutting  presumption,  193,  194. 

purchase-money,  if  not  paid,  is  a  debt  from  estate  of  purchaser,  200. 

receipts,  effect  of  son  signing,  in  parent's  name,  195. 

relationship  of  father  and  child  a  mere  circumstance  of  evidence,  191. 

relatives  in  whose  favour  presumption  arises,  199. 

reputed  wife  {e.g.   deceased  wife's  sister),    does  not  arise  in  favour  of, 

199. 
reversionary  estate,  in  case  of  purchase  of,  192. 
solicitor,  relation  of,  by  child  to  parent  rebuts  presumption,  200. 
stranger,  does  not  arise  in  favour  of,  even  where  purchaser  in  loco  parentis, 

199. 
wife,  in  favour  of,  198. 
tenant  for  life,  of,  under  special  power,  736. 

ADVANCEMENT,  of  religion,  gift  for,  122. 

ADVANTAGE. 

charity  lease  should  not  contain  covenant  for  lessor's  private  advantage,  637. 

trustee  may  not  derive,  from  trust,  201,  209,  306  et  seq. 

application  of  rule  to  persons  in  fiduciary  position,  310  et  seq. 

may  not  lease  to  one  of  trustees,  571. 
whether  trustee  may  have,  ou  failure  of  c.  q.  t.,  315. 
wrongdoer  not  allowed  to  take,  by  his  own  wrong,  209  et  seq. 
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ADVERSE  POSSESSION.     See  Possession. 
curtesy  does  not  attach  where  there  is,  946. 
equitable  estate,  available  against,  935. 

ADVERSE  TITLE. 

trustee  cannot  set  up,  against  his  c.  q.  I.,  318. 

ADVERTISEMENTS, 

executors,  by,  for  creditors  under  22  &  23  Vict.  c.  35,  436,  437,  1172. 
trustees,  by,  selling  by  auction,  514,  515, 

ADVICE. 

counsel,  of,  trustee  acting  under,  when  protected,  231  note,  406,     See  Counsel. 

Court,  of,  how  obtained  by  trustee,  419  et  seq. 

words  of,  whether  trust  is  raised  by,  148  et  seq.     See  Implied  Tbust. 

ADVOWSON. 

election  of  clerk  to  fill,  92,  93  ;  mode  of  electing,  94,  95,  289. 
heir  at  law,  right  of  presentation  when  devolving  on,  306. 
held  in  trust  for  parishioners,  whether  a  charity,  91,  92,  626. 
presentation  to,  trustee  not  entitled  to  right  of,  306. 
purchase  of,  on  footing  of  immediate  possession,  simoniacal,  119. 
suit  to  set  aside  nomination  by  trustees,  1202  note  (1). 
survivorship  of  right  to  present,  as  between  co-trustees,  294, 
trust  of,  for  parishioners,  how  carried  into  effect,  91,  289. 

when  discretionary,  17. 
trust  to  present  to,  within  six  months  after  vacancy,  751. 
trustee  presents  but  must  observe  direction  of  c.  q.  t,,  261. 
trustees  should  not  purchase,  590. 

AFFIDAVIT, 

distringas,  in  support  of  application  for,  under  5  Vict.  u.  5,  s.  5,  1251. 

evidence  usually  given  by,  under  Trustee  Act,  1275  note. 

fitness  of  new  trustees,  as  to,  1305,  1306. 

lodgment  of  funds  in  Court  under  Trustee  Act,  1893,  s.  42,  on,  424,  428,  1306 

et  seq. 
payment  into  Court  upon,  when  compulsory,  1256  el  seq. 
restraining  order,  in  support  of  application  for,  under  5  Vict.  c.  5,  s.  5,  1252, 

1253. 
trust  evidenced  by,  within  Statute  of  Frauds,  58. 
trustees,  by,  on  payment  into  Court  under  s.  42  of  Trustee  Act,  1893  .  .  .  424 

note,  428,  1306  et  seq. 

AFTER  ACQUIRED.     See  Covenant,  Futuke  Peopbety. 

AGENCY. 

agreement,  trustee  procuring  renewal  of,  for  own  firm,  212. 
deed  of,  607. 

AGENT. 

accountable  to  trustees  only,  not  to  c.  q.  t.,  214,  566,  797,  1159. 

unless  deriving  personal  benefit,  214,  567,  1159;  or  accepting  delegation 
of  trust,  or  fraud,  214,  798. 
accounts,  duty  of,  to  keep,  887. 
breach  of  trust  by,  1161. 

cestui  que  trust  when  regarded  as  agent  of  trustee,  1131. 
commission,  corruptly  receiving,  when  to  be  deemed  trustee,  1157, 
criminal  act  of,  trustee  whether  liable  for,  328. 
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AGENT — cmitinued. 

disclaiming  trustee  may  act  as  agent  to  trust,  221,  222. 

discretion  to  be  exercised  by  trustee  in  appointment  of,  285  note, 

executor  when  justified  in  employing,  786. 

following  money  into  hands  of,  269,  1153. 

husband  and  wife,  of,  receipt  by,  of  chose  in  action,  951  note. 

lien,  agent  has  not  any,  upon  trust  estate  for  charges,  796. 

though  trxist  be  to  pay  expenses  in  first  instance,  796. 

secus  where  positive  direction  to  employ  particular  agent,  796,  797. 
Limitations,  Statutes  of,  when  entitled  to  plead,  1161. 
management,  for,  purchase  by,  571. 
money  in  hands  of,  trustee  must  not  leave,  282,  286. 
negligence  of,  trustee  not  liable  for,  793. 
notice  to,  must  be  to  actual,  not  to  possible  agent,  915. 
person  assuming  to  act  as,  liable,  232. 

policy  money,  to  receive,  banker  or  solicitor  may  be  appointed,  531, 
production  of  accounts  kept  by,  1254. 

profiting  by  agency,  is  constructively  a  trustee,  208,  214,  310,  571. 
public  trustee,  may  be  employed  by,  706. 
purchase  by,  in  own  name  provable  by  parol,  188. 

when  improper,  571,  575, 
purchase-money,  payment  of,  to  agent  of  trustee,  530,  531. 
receipt  by,  530,  531,  556,  557. 
receiving  rents,  when  accountable  as  trustee,  1166. 
security  from,  trustee  or  executor  not  required  to  take,  287. 
solicitor  employed  as,  to  receive  money,  325. 
town  agent,  country  solicitor  defending  suit  by,  allowed  agent's  bill  although 

trustee,  314. 
trustee  after  disclaimer  may  be  agent  to  trust  estate,  221,  222. 

may  employ,  on  proper  occasions,  284,  785,  786. 

e.g.  broker,  286  ;  collector  of  rents,  bailiff,  attorney,  786. 
where  special  direction  by  testator,  283,  284,  797. 

one  trustee  may  act  as,  in  some  cases  for  another,  284. 

paying  to  agent,  cautions  to  be  observed  by,  410. 

sale,  for,  cannot  buy  as  agent  for  another,  571. 

employment  of  agent  by,  514  ;  to  receive  purchase-money,  529,  530,  557. 
trustee,  of,  cannot  buy  for  himself,  576. 
West  Indies,  for  management  of  estate  in,  781. 

AGRICULTURAL  HOLDINGS  (ENGLAND)  ACT. 

charity  trustees  exercising  powers  of,  require  consent  of  Commissioners,  642. 
improvements  under,  application  of  trust  moneys  in,  682. 

by  tenant  not  to  be  taken  into  account  in  estimating  best  rent,  744,  745. 

right  of  tenant  to  compensation  for,  746. 
married  woman,  powers  of,  in  respect  to  land  under,  1027. 

ALIEN. 

cestui  que  trust,  may  be,  46. 

chattels  personal,   alien  enemy  not  competent  to  hold,  26  ;  but  see  33  Vict. 

c.  14,  26  ;  alien  friend  may,  and  may  create  trust,  ih. 
devise  to,  and  to  British  subject,  upon  trust,  40, 
domiciled  abroad,  not  a  fit  trustee,  40. 

executory  trust  for.  Court  would  not  give  effect  to,  in  favour  of  Crown,  45. 
husband  not  entitled  to  curtesy,  945. 

lands,  may  acquire  by  purchase,  but  formerly  not  by  descent  or  operation  of 
law,  26. 

may  now  acquire  and  hold  real  and  personal  property,  26. 
purchasing,  could  hold  until  office  found,  26. 
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ALIEN — continued. 

Naturalisation  Act,  1870,  provisions  of,  as  to,  26. 
office  or  franchise,  not  qualified  for,  by  Act  of  1870,  26. 
proceeds  of  sale  of  real  estate,  could  take,  46,  1225. 
protector  of  settlement,  cannot  be  appointed,  456. 
trust,  how  far  he  can  create,  of  real  estate,  26. 
of  real  estate  for,  45,  1061  note. 

could  be  enforced  as  against  all  but  Crown,  26. 

formerly  Crown  could  claim  benefit  without  previous  inquisition,  103. 
trustee  of  freeholds  or  chattels  real,  formerly  could  not  be,  40. 
of  chattels  personal,  may  be,  41. 
when  appointed  by  Court,  841  note, 
trustee  of  real  estate  for,  Crown  could  sue,  in  equity,  46. 
will,  power  of,  to  dispose  of  property  by,  26  note. 

ALIENATION. 

bankruptcy  when  an  "alienation,"  114)  115. 

charity  estates,  of,  when  permitted,  633,  634.     See  Charitt. 

corporation,  by,  20,  30. 

enlargement  of  estate  is  not  an,  1012. 

gift  until,  or  gift  over  upon,  113  et  seq^ 

accruing  income,  of,  118. 

assignment  occasioning  forfeiture,  114,  115; 
insolvency,  when  an  "alienation,"  114,  115. 
limitation  over  in  event  of,  effect  of,  113  et  seq-. 
marriage  of/eme,  how  far  an  alienation  of  her  chose  in  action,  115. 
meaning  of  term,  114. 

partial  restraint  upon,  whether  valid,  115  note, 
powers,  whether  trustee  can  exercise,  after  alienation  of  estate,  760,  761. 

whether  tenant  for  life  can,  829. 
restraint  against,  trust  imposing,  inoperative.  111  et  seq.,  885. 

secus,  restraint  against  anticipation   as   to   separate  property  of  married 
woman,  890. 
tenant  for  life,  by,  under  Settled  Land  Acts,  663  et  seq.     See  Settled  Land 
Acts. 

ALIMONY. 

inalienable  character  of,  964. 

ALLOTMENT. 

new  shares,  of,  745. 

ALLOTMENTS  EXTENSION  ACT,  1882,  635  note. 

ALLOWANCE. 

contract  for,  trustee  may  make,  specially,  784. 
expenses,  of,  to  trustee,  787  et  seq.     See  Expbnse.s. 
improvements,  for,  to  trustee,  576,  578,  713,  714. 

to  trustee  who  has  purchased  trust  estate,  576,  578. 
interest,  of,  to  trustees,  714,  790,  791.     See  Intbkest. 
just  allowances,  direction  for,  when  inserted  in  decree  for  account,  308,  309. 
maintenance  of  infant,  for,  724  et  seq. 
salvage,  of  expenditure  in  nature  of,  592,  1247. 
skill  and  exertions  in  business,  for,  782. 
time  and  trouble,  for,  to  trustees,  Chap.  xxiv.  s.  1,  780-787. 

AMERICA.     See  Jukisdiction  ;  West  Indies. 

4  p 


1330  INDEX 

ANNUITANT. 

contribution  by,  to  fine  on  renewal  of  lease,  205,  206. 
execution  against,  under  1  &  2  Vict.  c.  110,  1038. 
limitations,  statutes  of,  action  by,  when  barred  under,  1134,  1142. 
tenant  for  life,  ha¥ing  powers  of,  under  Settled  Land  Acts,  661. 
vesting  order  when  made  without  service  on,  1305. 

ANNUITIES. 

Government  or  Bank  annuities,  investment  of  trust  money  in,  345  et  seq. 
terminable,  conversion  of,  334. 

ANNUITY. 

apportionment  of  payments  under  covenant  by  testator,  342. 

appropriation  of  fund  to  provide  for,  723. 

arrears  of,  apportioned  between  tenant  for  life  and  remainderman,  342. 

covenant  to  secure,  construction  of,  161. 

express  trust,  secured  by,  arrears  of,  what  recoverable,  1134,  1142. 

forfeiture  of,  on  alienation,  &c. ,  117. 

maintenance  of  A.,  for,  159. 

possession  of  land  subject  to,  given  to  c.  q.  t.,  868. 

purchase  of,  in  name  of  stranger,  gives  rise  to  resulting  trust,  184. 

purchase  of,  may  be  waived  by  c.  q.  t,  711,  885. 

tenant  for  life  paying,  rights  of,  337  note. 

trust  money  ought  not  to  be  lent  upon,  351. 

trustee,  to,  for  time  and  trouble,  783,  792. 

trustees  in  lieu  of  purchasing,  may  pay  sum  down,  711,  886. 

ANSWER. 

Chancery,   in,   may  constitute  declaration  of  trust,  under  Statute  of  Frauds, 
58,  59. 

but  plaintiff  must  read  from  it  the  terms  of  the  trust,  59. 
payment  into  Court  when  direeted  on  admission  in,  1256  et  seq. 
suppression  or  chicanery  in,  visited  with  costs,  1276. 
vendor,  by,  to  requisitions  of  purchaser,  541,  542. 

ANTICIPATION. 

powers  of  trustee  not  to  be  exercised  in,  769. 

ANTICIPATION,  RESTRAINT  AGAINST,  1007  et  seq.     See  Married  Woman, 

APPEAL. 

costs,  for,  by  trustee,  435,  1268  note,  1271. 
costs  of  trustees  served  with  notice  of,  1277. 
Court  of,  constitution  of,  15. 
trustee,  by,  at  his  own  risk,  419. 

APPLICATION  OF  PURCHASE-MONEY. 

trustee,  by,  purchaser  when  bound  to  see  to,  536  et  seq.     See  Receipt. 

APPOINTMENT.     See  Power. 

execution  of  power  preventing  resulting  trust  to  settlor,  174,  175. 

fraudulent,  769.     See  Power. 

judicial  trustee,  of,  by  Court,  698  et  seq. 

married  woman,  by,  under  power,  making  property  liable  for  debts,  996  et  seq. 

new  trustees,  of,  835  et  seq.,  1086  et  seq.     See  New  Trustees. 

under  Trustee  Act,  835  et  seq.     See  New  Tru.siees. 
perpetuity,  when  void  for,  109. 
power  of,  authorised  by  "  usual  powers  "  in  executory  trust,  145. 
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APPORTIONMENT. 

annuity  payable  under  covenant  with  testator,  342. 

assets,  of,  as  between  specialty  and  simple  contract  creditors,  1070. 

bonus  dividend,  issue  of  new  shares  to  amount  of,  878  note. 

capital  and  income,  as  between,  340,  341,  876  et  seq.,  1187,  U88. 

charities,  between,  of  funds  intermixed,  1155. 

charities,  of,  between  divided  parishes,  1205. 

costs,  of,  in  action  against  executor  of  defaulting  executor,  1274. 
on  appointment  of  trustees  of  two  funds,  858,  859. 

dividend  in  bankruptcy,  of,  between  tenant  for  life  and  remainderman,  1187, 
1188. 

dividends,  in  respect  of,  on  change  of  investment,  in  favour  of  tenant  for  life, 
371,  372. 

fines  for  renewal  of  leases,  of,  205,  206,  442  et  seq.     See  Renewable  Lease- 
holds. 

purchase-money,  of,  as  between  tenant  for  life  and  remainderman,  508,  509,  689, 
743. 
by  trustees  of  limited  interest,  508,  509,  743. 

reversionary  interest,  of  proceeds  of,  as  between  tenant  for  life  and  remainder- 
man, 340,  341,  342,  689. 

speculative  considerations  not  acted  on,  by  Court,  444,  448. 

APPROPRIATION. 

Land  Transfer  Act,  1897,  under  provisions  of,  722,  741,  742. 
legacy,  of,  by  executor,  228,  722,  723,  724,  894,  1133,  1134. 
payments,  of,  as  between  c.  q.  t.  and  trustee,  1153. 
residue,  of,  by  trustees  or  executors,  741. 

specific,    what    amounts    to,   so   as  to  create  trust,   88,    89.      See  Specific 
Appropriation. 

ARBITRARY  POWER,  750,  751,  765,  766.     See  Power. 

ARBITRATION,  power  of  trustee  to  submit  claims  to,  739. 

ARMY  AGENT,  notice  to,  of  charge  on  proceeds  of  officer's  commission,  912. 

ARREARS. 

pin  money,  of,  1001. 

rent,  of,  what  recoverable  under  Statutes  of  Limitation,  1122  et  seq. ,  1148. 

separate  estate,  of,  973,  999  et  seq.,  1017.     See  Married  Woman. 

ARTICLES,  MARRIAGE. 

executory  trusts  in,  construction  of,  128  et  seq.     See  Executory  Trust. 

money  to  be  laid  out  in  land  when  bound  by,  1215. 

notice  of,  binding  upon  purchaser,  1103. 

renewable  leaseholds,  of,  direction  to  renew  implied  in,  440. 

ASSENT. 

executor,  of,  to  legacy,  228,  561. 

ASSETS.     Chap,  xxvii.  s.  12,  1063-1072.     And  see  Executor. 
administration  of,  1063  et  seq.  ;  in  bankruptcy,  1071,  1072. 
admission  of,  is  not  admission  of  right  of  set-of,  898. 
conversion  of,  within  what  time  to  be  made,  320. 
copyholds  were  formerly  not,  1034  note,  1063. 

secus  now  under  3  &  4  Will  4.  c.  104,  1066. 
creditor,  right  of,  to  recover,  from  legatees,  414,  415. 
debts,  duty  of  executor  to  provide  for  payment  of,  394,  698,  1063. 
decrees,  priority  of,  in  administration  of,  1069  note. 


1332  INDEX 

ASSETS— continwd. 

denial  of,  improperly,  by  executor,  1275. 

descent,  by,  1063. 

devastavit,  281,  395,  414,  415,  563,  987.     See  ExEOUTOK. 

equitable,  what  are,  1064. 

land  charged  with  debts  or  devised  upon  trust  for  payment  of  debts,  1064. 
separate  property  of  married  woman,  994. 
true  test  for  determining  what  are,  1066. 
whether  trust  of  chattels  is,  1066. 
of  fee,  1068  et  seq. 
equity,  in,  distinguished  from  equitable  assets,  1064, 
equity  of  redemption  is,  1064. 

escheat,  real  estate  devolving  on  lord  by,  is  assets,  278. 
executor,  in  hands  of,  a  species  of  trust  property  at  common  law,  250,  251. 
executor,  not  liable  for  debt  of,  except  in  special  case,  250,  251. 
executor  of  executor,  vest  in,  but  not  in  administrator,  251. 
executrix,  married  woman,  may  appoint  executor,  250. 

husband  of,  might  dispose  of  assets  during  coverture,  250. 
failure  of  c.  q   t.,  on,  vest  in  Crown,  317. 
Frauds,  Statute  of,  a.  10,  under,  1035,  1065. 
Indian,  conversion  of,  389. 

interference  with,  by  executor,  is  acceptance  of  office,  226. 
judgments,  priority  of,  in  administration,  1069. 
legal,  what  are,  1063. 

whether  trust  in  fee  devised  is,  1067. 
married  woman,  property  appointed  by,  when  available  as,  994  et  seq. 
money  to  be  laid  out  in  land  not  considered  personal  assets,  1217. 
mortgage  of,  by  executor,  560  et  seq. 

outstanding,  executor  should  not  allow  to  remain,  307,  308,  322  et  seq.,  394. 
sale  of,  by  executor,  560  et  seq. 
trade,  following  assets  employed  in,  1152.' 

liability  of  trustee  or  executor  employing  assets  in,   307,  396,   397,    398, 

562,  721  etseq.,  793,  794. 

interest,  when  charged,  396  et  seq.     See  Intekest. 
trust  held  to  be,  in  hands  of  heir,  9. 

chattels,  of,  always  accounted  assets  in  equity,  1064. 

under  statute  3  &  4  Will.  4.  c.  104,  1068  et  seq. 
wasting  of,  refunding  not  generally  ordered  in  case  of,  416. 

ASSIGN,  ASSIGNEE. 

bankrupt,  of,  600  et  seq.     See  Bankettptcy. 

cestui  que  trust,  of,  may  call  for  transfer  of  legal  estate,  889. 

takes  subject  to  equities,  892,  1182. 

precautions  to  be  taken  by,  902  et  seq. 
claim  by,  of  share  of  trust  fund,  409. 
constructive  trustee,  held  to  be,  837. 
devisee  of  trustee,  wliether  an  "assign,"  258,  259. 
equity,  of,  bound  by  equities,  892,  1182. 

husband,  of,  when  bound  by  wife's  equity  to  settlement,  955,  957,  960. 
part,  of,  whether  trustee  compellable  to  convey  legal  estate  to,  880. 
personal  representative  to  be  deemed  an  "assign,"  within  the  meaning  of  all 

trusts  and  powers,  259. 
power  discretionary,  when  assign  can  execute,  753,  764. 
power  of  sale  in  mortgage,  when  assign  can  execute,  510. 
receipt  by  assignee  when  a  discharge,  404. 
set-ofF  against  assignor  when  binding  on  assignee,  895  et  seq. 
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ASSIGN,  ASSIG'SIE'E— continued. 

tenant  for  life,  of,  not  affooted  by  exercise  of  powers  under  Settled  Land 

Acts,  664. 
trust  confided  to  trustee  "and  his  assigns,"  effect  of,  258,  259,  753. 
trust,  when  assigns  can  execute,  or  sign  receipts,  258,  259. 
trustee,  of,  originally  not  bound  by  use,  2. 

but  afterwards  held  bound,  14,  275  ;  whether  in  the^cr  or  post,  14,  275. 

except  purchaser  for  value  without  notice,  14. 
rents  and  profits,  account  of,  directed  against,  1148. 
trustee  making  payment  not  entitled  to  delivery  of  assignment,  409. 
voluntary  assignment,   notice    of   trust   presumed    against    person    claiming 
under,  14. 

ASSIGNMENT.     See  Gonveyakob. 

absolute,  what  is,  within  Judicature  Act,  919. 

act  of  bankruptcy,  when  constituting,  600  et  seg. 

breach  of  trust,  of  right  to  sue  for,  889. 

cestui  que  trust,  interest  of,   formerly  not  assignable,  2 ;  secus  in  later  times, 

8,  889. 
chattels  real,  of,  890. 

chose  in  action,  of,  76,  77,  527,  892,  906,  918,  919,  1106.    See  Chose  in  Action. 
debt,  of,  effect  of,  894  et  seq. 

equitable   interest,   of,  how  made,   890  et  seq.     And  see  Equitable 
Assignment. 

anciently  not  permitted,  8. 

notice,  of,  when,  to  whom,  and  how  to  be  given,  902  et  seq.     See  Notice. 
distinction  in  this  respect  between  real  and  personal  estate,  907,  908. 

when  effectual,  75  et  seq.  ;  does  not  operate  merely  by  way  of  contract,  77. 

writing  when  necessary  for,  890. 
forfeiture  when  created  by,  under  clause  divesting  property  on  alienation,  115, 

116. 
fraudulent,  when,  under  13  Eliz.  c.  5,  599,  608. 
fund  in  Court,  of,  what  inquiries  and  notice  proper,  918. 

stop-order  on)  918. 
impeachable,  trustee  may  assume  validity  of,  404. 

leaseholds,  of,  by  trustee  or  executor,  right  to  indemnity  on,  206,  265,  526, 
legal  interest,  of,  right  of  trustee  to  make,  275. 
married  woman,  by,  of  separate  property,  992. 
merger  of  charge,  to  prevent,  937,  940.     See  Mergee. 
new  trustees,  to,  of  chattels  real,  810,  811. 
notice  of,  when  necessary,  76,  77,  276  note,  902.     See  Notice. 

equitable  interest  perfectly  transferred  without,  902. 

equivalent,  as  against  trustee,  to  taking  possession,  403. 

not  necessary  as  between  assignor  and  assignee,  276  note,  902 
power,  of,  753,  754,  759  et  seq. 
proviso  against,  effect  of,  113  et  seq. 
receipt  clause,  with,  404. 

Settled  Land  Act,  of  powers  under,  inoperative,  664. 
share  of  trust  fund,  right  of  trustee  on  distribution,  409. 
tenant  in  tail,  by,  890. 
trustee  or  executor,  by,  beneficially  interested  and  indebted  to  estate,  893,  894. 

AT  HOME. 

land  to  be  converted  into  money,  when  so  considered,  1224. 
money  to  be  laid  out  on  land,  when,  1220,  1221. 
power  of  sale,  when  determined,  756,  757. 
trust  for  sale,  when  determined,  502, 


1334  INDEX 

ATTACHMENT. 

debt,  of,  does  not  affect  debts  vested  in  garnishee  upon  trust,  251,  275. 

but  money  may  be  ordered  into  Court  pending  inquiry  as  to  trust,  275. 
debt  capable  of  being  attached,  1054. 
when  complete,  as  against  trustee  in  bankruptcy,  1054. 
defaulting  trustee,  when  liable  to,  under  Debtors  Act,  1160  note,  1191  d  seq. 
married  woman,  against,  as  to  separate  property,  976. 

writ  of,  against  trustee  for  disobeying  order  to  pay  into  Court,  not  granted 
unless  order' personally  served,  1193. 

ATTAINDER. 

effect  of,  27  ;  relates  back  to  time  of  offence,  27. 
trustee,  of,  279. 

ATTENDANT  TERM. 

attended  inheritance  gained  by  disseisin,  280  note, 
trust  of,  followed  devolution  of  freeholds,  102. 

ATTESTED  copy, 

trustee  not  entitled  to,  of  settlement,  831,  832. 
when  to  be  given  to  purchaser  by  trustee,  523,  524. 

ATTESTING  WITNESS,  legacy  to,  as  mere  trustee,  not  invalid,  306  note. 

ATTORNEY.     See  Solioitoe. 

appointment  of,  by  trustee  distinguished  from  delegation  of  trust,  289. 

executor,  of,  allowance  of  expense  of  employment  of,  786. 

fraud  by,  213,  214. 

infant  cannot  be,  in  action,  38  ;  but  may,  to  deliver  seisin,  38. 

married  woman,  whether  infant  or  not,  may  appoint,  40,  979. 

power  of, 

acceptance  of  trust  by  signing,  226,  230. 

assignment  of  chose  in  actimi,  on,  627. 

Conveyancing  Act,  1882,  provisions  of,  as  to,  412. 

dividend,  to  receive,  879. 

exoneration,  statutory,  of  trustees  in  respect  of,  412. 

forged,  trustee  paying  under,  when  liable,  410, 

infant  can  deliver  seisin  under,  38. 

purchase-money,  to  receive,  527. 

receipt  clause  in,  effect  of,  537. 

trustee  or  executor  signing,  liability  of,  226,  230. 

trustee  paying  under,  when  exempt  from  liability,  410. 

ATTORNEY-GENERAL. 

compromise  with  consent  of,  allowed  in  case  of  charities,  1211. 
costs,  not  responsible  for,  1202. 

fraudulent  trustee,  must  sanction  prosecution  of,  1158. 
information  in  name  of,  1202. 

when  proper  form  of  action,  30,  1202. 
parens  patrkc,  his  duty  as  representing,  1202. 
petition  under  Eomilly's  Act,  his  allowance  of,  1203. 

AUCTION. 

sale  of  trust  property  by,  500,  513  ei  seq.     See  Sale. 
trustee  cannot  purchase  trust  property  at,  569,  574. 

AUCTIONEER. 

agent  of  trustees  selling,  is,  531. 

trustee  who  is,  cannot  make  profit  from  trust,  312. 

AUDIT,  of  accounts  by  public  trustee,  705. 
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AUGMENTATION. 

loans,  of,  under  charitable  gift,  powers  of  trustees  as  to,  633. 

nrfmlper  qf  trustees,  of,  820  et  seq. 

salaries,  qf,  powers  of  charitable  trustees  as  to,  632, 

4USTR4.LI-4)  1^^^  ofj  as  tq  wife's  choses  in  action,  407. 

!'  AUTHORISING  AND  EMPOWERING,"  may  raise  a  trust,  149. 

AUTHORITY. 

baj^e,  tq  several,  determines  by  death  of  any,  293. 

but  secus  if  coupled  with  interest,  293. 
tq  receive  mqijeys,  how  given  by  c.  q.  t.,  410. 
trustee  sljonld  see  to  genuineness  of,  when  paying  to  agent,  410. 

AVERMENT. 

Irust,  of,  permitted  at  common  law,  53. 
not  upon  a  bequest,  63. 

40t  in  contradiction  of  intention  expressed  or  implied  upon  written  in- 
strument, 53, 
not  where  deed  is  necessary  to  pass  legal  estate,  54, 
use,  of,  54. 

BAILIFF. 

infant  cannot  be,  38. 

mortgagee  or  trustee  may  employ,  786. 

BALANCE. 

costs  of  executor  improperly  retaining,  1274. 
excessive,  trustees  must  not  keep,  at  bankers,  332, 
interest  on,  allowed  on  further  consideration,  1168. 
payment  of,  into  court,  ordered,  1256,  1260. 

BALLOT. 

election  by,  unknown  to  common  law  of  England,  94. 
election  of  clerk  under  trust  of  advowson  for  parishioners,  94, 

BANK. 

balance,  trustees  keeping  excessive,  at  bankers,  held  liable,  332. 
deposits  of  plate,  bonds  to  bearer,  etc.,  in  bank,  by  trustees,  329, 
failure  of,  trustees  when  liable  for,  331,  392. 
lien  of,  on  shares  in  names  of  trustees,  925. 
notes  treated  as  cash,  1151,  1152. 
ear-marked,  269,  1151  et  seq. 
purchase-money  paid  to  trustees'  account  at,  326,  1153,  1154. 
securities  deposited  with,  how  affected  by  bankruptcy  of  bankers,  273. 
shares  in,  belonging  to  testator,  duty  of  executors  to  convert,  321. 
new,  trustees  cannot  accept,  unless  expressly  authorised,  745. 
trust  moneys  may  be  deposited  in,  temporarily  to  trust  account,  329. 
but  not  otherwise,  330  ;  nor  out  of  trustee's  control,  330. 
paid  into,  to  trustee's  private  account,  presumed  to  be  traded  with,  396, 
and  interest  thereon  charged,  396,  397. 
how  followed,  1151,  1152. 
transmission  of,  through  bank,  justifiable,  287. 
but  lodgment  should  be  to  trust  account,  287. 

BANK  ANNUITIES. 

execution,  may  now  be  taken  in,  992. 
investment  in,  when  proper,  345,  362. 

considered  equivalent  to  payment  of  portion,  494. 
transfer  of,  into  names  of  trustees,  44. 
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BANK  OF  ENGLAND. 

accounts,  different,  new  stock  may  te  registered,  in,  361,  362. 

dividends,  past,  will  not  apportion,  856. 

indemnity  to,  on  complying  with  orders,  under  Trustee  Act,  1^99. 

infant,  stock  of,  powers  of  Bank  as  to,  under  statute,  857. 

Lunacy  Act,  1890,  bound  by  orders  under,  862,  1316, 

notice  to,  in  lieu  of  distringas,  1251  et  seq. 

stock,  number  of  names  in  which  stock  will  be  placed  by,  44. 

stock  of,  investment  by  trustees  in,  345  ct  seq.,  362,  365, 

trustee  of  stock,  cannot  be,  31,  32. 

Trustee  Acts,  bound  by  orders  under,  855. 

trusts,  cannot  be  compelled  to  notice,  32. 

vesting  order,  form  of,  s£^tisfactory  to,  855,  858. 

will  need  not  now  be  entered  or  registered  q,t,  32, 

BANK,  STOCK. 

government  security,  is  not,  344. 

investment  in,   by  trustees,  when  proper,  344  et  seq.,  362,  364. 

liability  of  trustees  investing  in,  by  mistake,  344,  345. 

BANKER. 

appointment  of,  by  trustee,  to  receive  policy  moneys,  531. 

executor,  of,  duty  of,  566,  567. 

following  trust  money  into  hands  of,  1153,  1154. 

neglect  of,  liability  of  trustee  for,  392. 

not  accountable  for  sale  of  stock  by  executor's  order,  even  when  misapplication 

probable,  566  ct  seq. 
payment  of  money  to  co-executor  who  was  banker  of  testator,  283. 
policy  moneys,  trustee  may  authorise  banker  to  receive,  530,  531,  1307, 
property  which  trustee  ought  to  deposit  with,  328. 
set-off,  right  of,  as  between  banker  and  customer,  895,  896. 
trust,  with  notice  of,  liability  of,  566  et  seq, 
trustee,  is  not,  of  money  in  dispiite,  424,  425. 
trustee  who  is,  cannot  profit  by  the  trust,  312. 

BANKRUPT.     See  Bankkuptoy. 
creation  of  trust  by,  25. 
trustee,  capable  to  act  as,  40,  818. 

BANKRUPTCY. 

act  of,  assignment  for  benefit  of  creditors,  by  making,  601  et  seq. 
administration  of  assets  in,  under  recent  Act,  1071, 1072. 

transfer  of  action  for,  1071. 
alienation,  clause  divesting  property  on,  does  not  extend  to  involuntary  bank- 
ruptcy, 114,  115. 
annulled,  does  not  cause  forfeiture  under  clause  of  forfeiture  on  bankruptcy,  115. 
assig'nment  of  whole  property  to  secure  past  debt,  an  act  of  bank- 
ruptcy, 600,  601. 

void  at  law  may  be  good  in  equity  as  to  parties  to  it,  603. 

where  invalid  under  late  Bankruptcy  Act,  603,  604. 
certificate  of  discharge  formerly  barred  trust  debts,  1189. 

but  bankrupt  trustee  bound  to  see  that  proof  was  made,  1189. 

debt  by  fraudulent  breach  of  trust  not  barred  by,  1190. 
chattels  in  possession  of  trustee  how  affected  by,  271,  272. 
clause  divesting  property  on,  effect  of,  113  et  seq. 

contribution  by  co-trustee  of  bankrupt,  trustee  in  bankruptcy  may  recover,  1190. 
co-trustee,  of,  proof  in,  how  to  be  made,  1190. 
covenant  to  settle  future  property,  avoidance  of,  82,  83. 
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defaulting  trustee,   of,   composition  in  respect  of  amount  appropriated,   no 

retainer  of  trustee's  beneficial  interest,  1185. 
discharge  of  bankrupt,  trust  debt  how  far  barred  by,  1189  et  seq. 
district  Courts,  jurisdiction  of,  in  charities  whose  income  is  under  50?,,  1092 

note,  1207. 
elegit,  writ  of,  goods  not  to  be  taken  in  execution  under,  1029, 
equitable  debt  will  now  support  petition  in,  1173. 
equity  to  settlement   of  married   woman,   as  against  trustee  in  bankruptcy, 

955,  956. 
execution  creditor,  how  affected  by  debtor's,  1054. 
firm,  of,  in  which  trustee  is  partner,  effect  of,  1186  et  seq. 
forfeiture  on,  under  clause  divesting  property  in  event  of,  113  et  seq. 

under  order  and  disposition  clauses  of  Bankruptcy  Act,  272  et  seq. 
fraudulent  conveyance  under  13  EHz.  c,  5,  85,  600,  603. 

is  act  of  bankruptcy,  601. 
fraudulent  preference,  602,  603. 
fraudulent  trustee,  of,  1274. 

heirlooms  not  forfeited  on  bankruptcy  of  tenant  for  life,  879, 
judgment  creditor  how  affected  by  debtor's,  1054. 
legacy  duty  payable  in  respect  of  debts  proved,  of  which  payment  is  directed 

by  will,  611. 
legatee,  of,  set-oflf  by  executor  in  case  of,  899. 
limitation  over,  on,  or  until,  113  et  seq. 

settlor  cannot  so  limit  his  own  property,  118. 

except  to  extent  of  portion  received  with  wife,  118. 
or  where  there  is  a  limitation  over  in  favour  of  wife  or  children,  118. 
maintenance,  trust  for,  trustee  in  bankruptcy  how  far  entitled  under,  112  et  seq. 
married   woman   cannot   be   made    bankrupt  unless   trading  separately   from 
husband,  1024. 

lending  money  to  husband,  postponed  to  other  creditors,  1024. 
new  trustee,  appointment  of,  on  bankruptcy  of  ti-ustee,  818. 
non-trader  formerly  not  amenable  to  bankrupt  laws,  699. 
order  and  disposition  of  bankrupt,  property  in,  271  et  seq. 

cestui  que  trust  tenant  for  life  and  bankrupt,  878. 
notice  of  assignment,  effect  and  importance  of,  902,  904,  905. 
"true  owner,"  whether  trustee  or  e.  q.  t.  is,  274. 

trust  chattels  in  hands  of  bankrupt  executor,  factor,  or  trustee  are  not 
within  clauses  as  to,  271,  272. 
secus,  where  executor  has  assumed  to  be  absolute  owner,  274. 
where  goods  are  in  possession  of  bankrupt  according  to  the  title,  272. 
petition  in,  mere  trustee  for  absolute  owner  cannot  sustain,  261. 

proof  in  bankruptcy. 

breach  of  trust,  for,  against  estate  of  bankrupt  trustee  with  intei-est,  1184. 

investment  by  trustee  in  improper  securities,  in  respect  of,  1186. 

lien  on  bankrupt's  beneficial  interest  when  waived,  1185. 

mortgagee,  by,  612. 

partners  of  trustee,  trust  debt  when  provable  against,  1185,  1190, 

release  given  to  one  co-trustee,  effect  of,  1190. 

set-off  where  bankrupt  trustee  interested  in  trust  fund,  1184,  1185. 

stock  improperly  sold  by  trustee,  in  respect  of,  1184. 

tenant  for  life  and  remainderman,  apportionment  as  between,  1187,  1188. 

trustee,  by,  should  be,  except  where  trust  simple,  261. 

generally  should  be  by  all  trustees,  290. 

bankrupt  trustee  how  far  liable  in  equity  if  he  does  not  prove,  not- 
withstanding certificate,  1189, 
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trustee,  in  bankruptcy  of,  267,  1184  et  seq. 

purchaser  from  bankrupt  completing  contract  after  bankruptcy,  900. 

set-off  in  bankruptcy  of  trustee,  1184,  1185. 

set-off,  right  of,  how  affected  by,  899. 

settlement  of  future  property,  contract  for,  avoided,  85. 

surplus  assets,  bankrupt  may  declare  trust  of,  25. 

tenant  for  life,  of,  effect  of,  as  to  powers  exercisable  with  his  consent,  736,  774- 

tenant  for  life,  of,  heirlooms  not  forfeited  on,  878. 

trade,  trustee  carrying  on,  is  amenable  to  bankrupt  laws,  266. 

t^rader,  distinction  between,  and  non-trader  under  old  bankruptcy  laws,  599, 

abolished  under  recent  Act,  603. 
trader,  goods  in  order    and  disposition  of,  pass  to  trustee  in  bankruptpy, 

271,  272. 
trust  determinable  on,  114  et  seq.,  660,  1045. 

■trustee,  bankruptcy  of. 

bankrupt  not  absolutely  disqualified  from  being  trustee,   41,   818,   1087 
note  ;  ' '  unfit "  but  not  ' '  incapable, "  818. 

appointment  of  new  trustee  in  place  of,  838,  839,  840. 
costs,  bankrupt  trustee  when  entitled  to,  788,  1275. 

foreclosure  action,  bankrupt  trustee  does  not  represent  c.  q.  t.  in,  261  jiote, 
injunction  against  bankrupt  trustee,  1097. 
proof  in,  by  c.  q.  t.,  261,  1184  et  seq.     See  supra,  proof. 
receiver,  is  ground  for  appointment  of,  1262. 
set-off  against  costs  payable  to  defaulting  trustee,  788. 
thrust  property  not  affected  by,  261  et  seq. 

followed,  may  be,  though  tortiously  converted,   if  capable  of  being 
identified,  268  ;  or  if  money  payable  at  future  day,  269. 

trustee  in  bankruptcy, 

action  against,  in  whose  name  to  be  brought,  270. 

in  case  of  factor,  270. 
auction,  cannot  buy  in  at,  without  authority  of  creditors,  517. 
bankrupt  trustee,  of,  may  compel  contribution  by  co-trustee,  1190, 
following  trust  moneys  into  hands  of,  269,  270. 
husband,  of,  is  affected  by  wife's  equity  to  settlement,  955,  956. 
interest,  charged  with,  for  balances  improperly  retained,  395. 
just  allowances  to,  788  note, 
legal  estate,  taking,  bound  by  trust,  276. 

whether  passing  to,  when  bankrupt  has  beneficial  interest,  270,  271. 

or  where  trust  is  doubtful,  271. 
notice  of  assignment  by,  necessity  for,  917. 
priority  as  against,  by  giving  notice,  902,  904,  905. 
production  of  title-deeds  by,  523,  524. 
property  of  bankrupt  vests  in,  25,  26. 
purchase  of  bankrupt's  estate  by,  517. 
special  power  of  appointment,  release  by,  762  note, 
trust  property,  right  to  follow,  into  hands  of  trustee,  269,  270,  271,  272. 
undue  preference  of  creditor,  603. 
voluntary  settlement,  when  avoided  by  bankruptcy  of  settlor,  85,  86. 

BANKRUPTCY  ACT,   1883   (46  &   47   Viet.    c.   52),   603,  604.     See  Table  of 

Statutes. 

BARE  POWER,  750. 

BARE  TRUSTEE. 

bare  trust  distinguished  from  trust  coupled  with  an  interest,  763,  764, 
escheat,  when  entitled  to  benefit  by,  315. 
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married  woman  being,  may  convey  as/cme  sole,  36. 

meaning  of  term,  246,  247  note. 

protector  of  settlement,  when  he  may  be,  and  duties  of,  456. 

whether  "  true  owner"  within  order  and  disposition  clauses,  274. 

BEARER. 

certifioate  to,  not  to  be  taken  by  trustees,  370,  371. 
securities  payable  to,  custody  of,  328. 

BENEFICE.     See  Advowson  ;  Presentation. 

BEQUEST.     See  Legacy  ;  Legatee. 
assent  to,  by  executor,  228. 
personal  estate,  of,  60  et  seq. 

passes  proceeds  of  land  subject  to  trust  for  conversion,  1223. 
residuary,  178,  179.     See  Residue. 

"  BESEECHING,"  held  to  raise  a  trust,  149. 

BID,  leave  to,  at  sale,  not  generally  given  to  trustee,  574. 

BILL  IN  PARLIAMENT. 

application  for,  by  trustees,  629,  718. 

money  paid  to  trustee  for  not  opposing,  how  treated,  212. 

opposition  to,  by  trustees,  costs  of,  718,  789. 

BILL  OF  EXCHANGE. 

distinguished  from  money  and  bank  notes,  1151,  1152, 
followed  in  equity,  when,  1152. 
married  woman,  by,  binds  separate  estate,  978. 
trust  money  may  be  transmitted  by,  283,  287. 

BILL   OF  SALE,  agreement  reserving  lien  on  business  and  effects  requires  registra- 
tion as,  410. 

BLENDED   FUND,   effect  of  gift  of,  179. 

BODIES   CORPORATE   (Joint  Tenancy)   Act,  1899  ...  32. 

BONA  VACANTIA,  63,  167,  181,  317,  318. 

BOND.     See  Covenant. 

administration  bond,  565. 

assignee  of,  bound  by  equities'  affecting  assignor,  895,  896. 

cohabitation,  to  induce,  invalid,  121  note. 

indemnity,  of,  whether  trustee  should  take,  409. 

on  appointment  of  new  trustee  against  breach  of  trust,  418. 
married  woman,  by,  binds  separate  estate,  978. 
penalty  in,  creditor  cannot  claim  beyond,  619. 

satisfaction  of,  as  between  parent  and  child,  478,  481.     See  Satisfaction. 
stranger,  in  name  of,  presumption  of  resulting  trust  on  taking,  184. 
trustee,  by,  for  due  execution  of  trust,  282. 
voluntary,  creates  a  debt,  86  note  ;  how  payable  out  of  assets,  87  note. 

BONUS. 

Bill  in  Parliament,  for  not  opposing,  constructive  trust  of,  212. 
dividend,  tenant  for  life  when  entitled  to,  877,  878. 
mortgagee,  to,  stipulation  for,  785. 
trustees  holding,  under  resulting  trust,  900. 

BORROWING,  directors  of  company,  by,  in  excess  of  powers,  745. 

BOX,  securities  kept  in,  by  trustees,  328,  329. 
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BREACH  OF  TRUST.     Chaps,  xxx.,  xxxi.,  1086-1213. 
accident,  not  excused  by,  in  case  of  misfeasance,  1173. 
account,  administration  judgment,  after,  1167. 

account  in  respect  of,  when  granted  on  footing  of  wilful  default,  1148, 1167, 1168. 
accounts,  ordinary,  not  directed  in  ease  raising  question  of,  420,  421,  422. 
accumulate,  neglect  of  trustee  to,  401,  1164. 

acquiescence  in,  by  e.  q.  t.,  581,  582,  1196  et  seq.     See  AoquiE.scEKOE. 
agent,  by,  1163.     See  Aoent. 
agent,  by  employment  of,  282  et  seq.     See  Asent. 
agent  participating  in,  liable  as  constructive  trustee,  561,  798. 
apprehension  of,  does  not  justify  refusal  to  pay  to  trustee,  566,  567. 
assignee  o{  cestui  que  trust  who  has  concurred  in,  liability  of,  1182. 
assignment,  mere  right  to  sue  for  breach  of  trust  whether  capable  of,  889, 
I  1160  note. 

assuming  to  act  as  trustee,  effect  of,  1166,  1167. 
bankruptcy,  proof  in,  against  bankrupt  trustee,  1184  et  seq. 

in  case  of  co-trustee,  1190.'    See  Bankeuptcy,  proof  in. 
cestui  que  trust  concurring  in,  liability  of,  1179  et  seq.,  1195. 
charitable  trusts,  remedy  for  breaches  of,  1202  et  seq.     See  Chakitt. 
compensation  for,  on  what  principal  awarded,  1173. 
concurrence  in,  by  c.  q.  t,  effect  of,  1179  et  seq.,  1195. 
confirmation  of,  by  c.  q.  t.,  when  effectual,  682,  583. 
continuation  of  investment,  Jjy,  322,  323. 

contribution  between  co-trustees  in  respect  of,  1176,  1177,  1190. 
conversion  of  securities,  by  neglect  to  make,  319  et  seq.     See  Conyeesion. 

tortious,  of  trust  property,  1150. 
copyholds,  co-trustee  of,  releasing,  to  avoid  payment  of  fine,  264. 
corporation,  proceedings  against,  in  respect  of,  621,  622,  1164. 
costs  of  action  for,  how  to  be  borne,  1176,  1177,  1270  et  seq. 
co-trustee  allowing,  may  be  removed,  1087. 

duty  of,  in  case  of,  304. 

following  trust  property  into  hands  of,  1156. 

permitting  money  to  lie  in  hands  of,  297,  303,  326,  1170,  1171. 

proceedings  against,  1156. 

responsibility  of,  iiite?'  se,  and  to  c.  q.  t.,  1175  et  seq. 
covenant,  neglect  by  trustee  to  enforce,  1164. 
criminal  proceedings  for,  1157,  1158. 
debt,  constitutes  simple  contract,  228,  229,  1173. 

secus  where  trustee  has  signed  the  deed  and  it  amounts  to  a  covenant,  229, 
1173. 

will  now  support  petition  in  bankruptcy,  1173. 
Debtor's  Act,  defaulting  trustee  within  exception  in  s.  4,  1160  note, 
deceased  trustee,  representative  of,  liable,  1161,  1162,  1169. 

unless  he  has  distributed  assets  under  sanction  of  Court,  1169. 
delegation  of  duty,  by,  to  strangers,  282  et  seq. 
depreciation  of  property,  trustee  when  liable  for,  1174. 
devastavit  by  executor  is  a,  395. 
devise  of  trust  estates,  by,  255. 
directors  of  company,  by,  1161,  1167. 
equitable  debt,  constitutes,  1172. 

excused,  when,  under  Judicial  Trustees  Act,  1896  .   .   .  1169  ci  seq. 
executor  when  liable  for,  1161,  1162,  1169.     See  Executor. 
express  trust,  action  for  breach  of,   when  barred  by  Statutes  of  Limitation, 

1162. 
factor,  by,  1153. 
firm,  trust  money  received  by,  1163,  1176. 
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following  trust  property  in  case  of,  Chap.  xxxi.  s.  1, 1099-1157. 

assets  employed  in  ti-ade,  1152. 

bank  notes,  bills,  &c.,  1151,  1152. 

banker,  into  hands  of,  1153,  1154. 

charity,  funds  of,  mixed  with  funds  of  other  charities,  1155. 

chattels,  1151. 

co-trustee,  into  hands  of,  1166. 

disseisor,  into  hands  of,  280,  933  et  seq. 

doubtful  equity,  purchaser  how  far  hound  by  notice  of,  1103  et  seq. 

income  tax  not  deducted,  liability  of  trustee  in  respect  of,  1141. 

legatee,  into  hands  of,  1169. 

money,  1107,  1151  et  seq. 

fraud,  obtained  by,  1157. 

invested  by  trustee  in  land,  1156. 

lent  for  specific  purpose,  1153. 

mixed  with  trustee's  money,  c.  q.  t.  has  Hen  on  the  whole,   1162, 

1153. 
paid  into  bank  to  simple  account  with  trustee,  1153,  1154. 
hiortgagee,  into  hands  of,  1106,  1107. 
hext  of  kin,  into  hands  of,  1169. 
partners  of  ttustee,  into  halids  of,  ll86,  1187. 
property  substituted  for  trust  estate,  into,  1161  et  3eq. 
ptlrbhasBr,  into  hands  ofj  llOO  et  seq. 
chose  in  action,  of,  1106. 
notice,  effect  of,  1100  et  seq. 
time  within  which  property  may  be  followed,  1107  et  seq. 
volunteer,  into  hands  of,  1099,  HOO. 
fraudulent,  not  released  by  discharge  in  bankruptcy,  1190. 
fraudulent  preference,  trustee  making  good  trust  fund  does  not  commit,  1157. 
fraudulent,  statutes  of  limitation  do  not  run  in  case  of,  1136. 
fraudulent  trustee,  criminal  proceedings  against,  1157,  1158. 
ignorance  of  trustee  when  an  excuse  for,  1166,  1167. 

cestui  que  trust,  of,  when  an  excuse  for  laches,  583.     See  Ignorance. 
imaginary  value,  trustee  not  charged  with,  1175. 
impounded,  interest  of  c.  q.  t.  participant  in,  may  he,  1179  et  seq. 
improper  investment,  by,  372  et  seq.,  1175,  1176.     See  Investment. 

realisation  of  insuflEcient  security  not  directed  in  absence  of  c.  q.  t.,  1176. 
indemnity  against,  covenant  for,  effect  of,  409. 
indemnity  clause,  trustees  when  exempted  from  responsibility  by  virtue  of, 

305. 
infant  not  liable  for,  unless  he  has  contrived  a  fraud,  40. 

cannot  acquiesce  or  concur  in,  1195  et  seq. 
injunction  to  restrain,  right  of  c.  q.  i.  to,  1095  et  seq. 
innocent  trustee,  right  of,  against  co-trustees,  1177,  1178,  1272. 
insurance,  neglect  by  trustee  to  keep  up,  1165,  1166. 
notice  to  office,  neglect  to  give,  1165. 
policy,  improperly  parting  with  custody  of,  1165. 
interest  when  and  at  what  rate  charged  against  trustee  guilty  Of,  394  et  seq. 

See  Intbkest. 
investment,  improper,  by  making,  372  et  seq.     See  Invb.stment. 
Judicial  Trustees  Act,  1896,  relief  of  trustee  under,  from  personal  liability, 

1169  et  seq. 
knowledge  of,  and  abstinence  from  suing  whether  a  bar  to  relief,  1196  et  seq. 
laches,  relief  when  barred  by,  580,  581,  1162,  1169. 
land,  by  tortious  sale  of,  1164. 
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lease,  improper,  of  charity  lands,  637  et  seq. 

liability  for,  trustee  not  charged  with  imaginary  vahies  or  more  than  he 
received,  1174  ;  except  where  great  negligence,  &c.,  ih. 
husband,  of,  for  wife's  breaches  of  trust,  34. 
loser  by  breach,  trustee  nevertheless  liable,  1173. 
relief  from,  right  of  trustee  to,  under  Judicial  Trustees  Act,  1896,  .  .  . 

1169  et  seq. 
representative  of  deceased  trustee,  when  liable,  1161,  1162,  1169. 
set-off  of  gain  in  one  fund  against  loss  in  another,  not  allowed,  1173. 
trustee  primarily  liable,  but  has  his  remedy  against  c.  q.  t.  gaining  by 
breach  of  trust,  1179. 

one  gaining  indirectly  not  primarily  liable  to  co-trustees  who  were 
parties  to  the  breach,  1178. 
lien  of  c.  q.  t.  on  property  substituted  for  trust  property,  1160  ct  seq.     See 
supra,  following  trust  property. 

of  trustee  on  beneficial  interest  of  c.  q.  t.,  1179  et  seq. 

on  legacy  of  co-trustee  for  amount  of  contribution,  1181. 
on  policy  for  premiums  advanced,  1166. 
limitation  of  action  for,  1136  et  seq.,  1157. 
loan,  improper,  borrower  how  affected  by  notice,  1107. 
loss,  involuntary,  trustee  when  liable  for,  1172  et  seq. 
married  woman,  by,  husband  liable  for,  33 ;  except  in  eases  within  Married 

Women's  Property  Act,  1882,  ih. 

liability  of  her  separate  property  in  respect  of,  985  et  seq.,  1017. 
married  woman,  by  trustee  for  separate  use  of,  1164. 
mesne  rents  and  profits,  account  of,  1143  et  seq.     See  Rents  axd  Profits. 
misdemeanour,  when  fraudulent,  is,  1157,  1158. 
mistake,  when  excused  by,  402,  1160. 

mixing  trust  property  with  private  moneys,  by,  332,  1152  et  seq. 
moral  rights,  to  give  effect  to,  not  excused,  318, 
ne  exeat  regno  when  granted  against  defaulting  trustee,  1160. 
negligence,  by,  501,  502,  1164  et  seq. 
new  shares,  by  neglecting  to  get  in,  1174. 
new  trustee  may  assume  no  breach,  in  absence  of  notice,  231. 
notice  of  apprehended,  effect  of,  on  purchaser,  541,  542. 

banker  of  trustee  when  bound  by,  566,  667  note, 
notice  of,  effect  of,  1100  et  seq.,  1107,  1160,  1162. 
notice  of  assignment  or  transfer,  neglect  by  trustee  to  give,  1166. 
number  of  trustees,  right  of  c.  q.  t.  as  to  keeping  up,  &c.,  1086  ct  seq. 
outstanding,  by  allowing  assets  to  remain,  319  et  seq.     See  CoKVEKSlOS. 
parties  to  action  for,  1178  note, 
partners  of  trustee  when  liable  for,  1163,  1186. 
past,  duty  of  trustee  to  take  active  measures  to  repair,  230,  231. 
payment  into  court  compulsory,  when,  1256  et  seq.     See  Payment  into  Court. 
payment  into  court  does  not  discharge  trustee  from,  427. 
payment  to  trustee  when  held  to  be,  326,  327. 
personal  representative  of  trustee,  liability  of,  1161,  1162,  1169. 
personal  security,  by  allowing  assets  to  remain  on,  323,  324. 
policy,  by  trustee  suffering,  to  become  forfeited,  1165. 

neglecting  to  give  notice  of  assignment  of,  1166. 
power  imperative,  by  neglecting  to  execute,  1166. 
prevention  of,  rights  of  cestui  que  trust  for,  1086  et  seq. 
priority  not  obtained  through  medium  of,  922. 
production  of  documents  in  action  for,  1253. 
proof  for,  in  bankruiitoy  of  trustee,  1184  et  seq.     See  Bankruptcy. 
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prospective  purchase,  by,  586. 

purchase  of  trust  estate  by  trustee,  568  et  seq.     See  Purchase. 
purchaser  when  affected  with  notice  of,  542,  543. 
quasi-trustee,  by,  1166,  1167. 

person  reaping  benefit  of  breach  of  trust  is,  403. 
receipt  of  trustee  known  to  contemplate,  327,  542,  564. 

of  executor  known  to  contemplate,  542,  564. 

of  trustee  who  has  committed,  555. 
receiver,  when  a  ground  for  appointment  of,  1262  et  seq. 
registration,  by  neglecting  to  effect,  1166. 
release  of  claim  in  respect  of,  when  effectual,  1199  et  seq. 
relief  from  liability  for,  1169  c<  seq. 
remainderman,  action  by,  in  respect  of,  1169. 
remedy  of  c.  q.  t.  for,  generally,  1160  et  seq. 
removal  of  trustee  on  ground  of,  1087,  1088. 
renewal  of  lease  at  fixed  price,  covenant  for,  503. 
rents,  receipt  ofj  by  one  co-trustee,  29] ,  292. 

rents  and  profits,  account  of,  1143  et  seq.     See  Kents  and  Profits. 
restitution  as  affecting  reversioners,  1199. 
retainer  by  personal  representative  of  insolvent  trustee,  1173. 
retire,  trustee  should  not,  in  favour  of  one  who  contemplates,  830. 
reversioner,  acquiescence  by,  1198. 
sale,  improper,  500,  501. 

in  breach  of  trust,  cannot  be  enforced,  500. 

neglect  by  trustee  to  make,  1165. 

of  property  purchased  in  breach  of  trust,  555,  556  note. 

tortious,  by  trustee  of  land,  1164  ;  of  stock,  1184.     And  see  BanKKUPtoy, 

proof. 

set-off  of  beneficial  interest  against  debt,  when  allowed  in  bankruptcy,  1184. 

of  gain  in  one  fund  against  loss  in  another  not  allowed,  1173,  1174. 
simple  contract  debt,  constitutes,  229,  1173. 

unless  trustee  accepted  under  hand  and  seal,  229,  1173. 

but  deed  must  contain  words  of  covenant  and  be  executed  by  trustee, 
229,  1173. 
solicitor,  by  enabling,  to  misapply  purchase-money,  557,  558. 

negotiating  loan  when  affected  with  notice  of,  392,  393. 

trustee,  of,  when  debarred  from  accepting  payment  of  costs,  1160. 

when  liable  for  trustee's  breach  of  trust,  1158,  1159,  1163. 

when  liable  for,  as  constructive  trustee,  1161  note. 

wilfully  advising  or  concurring  in,  is  liable  to  be  struck  off  Roll,  1158. 
specialty  debt,  when  breach  of  trust  gives  rise  to  a,  228,  229,  1173. 

right  of  innocent  trustee  to  indemnity  is,  1177. 
specific  performance  not  granted  of  contract  which  amounts  to,  500. 
stock,  neglect  by  trustee  to  procure  transfer  of,  1164. 

to  register,  1166. 
tenant  for  life,  by  showing  undue  favour  to,  324,  349,  389,  758,  1090. 
tenant  for  life  participating  in,  liability  of,  1179  et  seq. 
third  person  gaining  by,  is  liable,  1179. 
threatened,  duty  of  co-trustee  to  prevent,  304. 
tortious  conversion  of  trust  property,  by,  1150. 

trade,  by  employment  of  assets  or  trust  funds  in,  307,  308,  1190.     See  Trade. 
trader  employing  trust  money  in  trade,  liability  of,  309. 
trivial,  may  be  overlooked  by  Court,  1275. 
vendor  of  propei'ty  when  liable  to  purchaser  as  for,  162. 
waiver  of  right  to  sue  in  respect  of,  1198. 
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wasting  property,  by  neglecting  to  convert,  333. 

wilful  default,  account  when  granted  on  footing  of,  1148,  1167  et  seq. 

valuation,  by  waut  of  care  in  making,  on  lending  trust  money  on  mortgage, 
374  et  seq. 

BROKER. 

co-trustee  who  is,  employment  of,  by  trustee,  288. 

forged  letter  of  attorney,  receiving  payment  by  means  of,  410. 

"outside,"  employment  of,  by  trustee,  286. 

trustee  may  employ,  in  ordinary  course  of  business,  286. 

trustee  who  is,  cannot  profit  by  the  trust,  312. 

BUILDING. 

conveyances  for  erection  of,  for  religious  or  educational  purposes  exetnpt  from 

Mortmain  Act,  105. 
equity  of  stranger  supposing  land  to  be  his  own,  926,  927. 

knowing  it  to  be  another's,  926. 
erection  of,  on  lands,  when  equivalent  to  purchase  by  trustees,  592,  713,  714. 

trustees  when  empowered  to  expend  money  on,  713.     See  Improvements. 
insurance  of,  by  trustee  or  executor,  329. 

tenant  building  on  landlord's  land,  926,  927  ;  encouraged  by  landlord,  927. 
trustee,  by,  empowered  to  expend  money  on  repairs,  &c.,  713.  See  Improvements. 

BUILDING  LEASE. 

charity  estates,  of,  duration  of,  641. 

consent  of  Charity  Commissioners  to,  642. 
power  to  grant,  when  Court  will  insert,  in  settlement  under  executory  trust, 
144,  145. 

BURIAL  GROUND. 

appointment  of  new  trustees  of,  1093. 
gift  for  repair  of,  122. 

BUSINESS.     See  Trade. 

public  trustee  may  not  carry  on,  703. 

trustee  carrying  on,  liability  of,  266,  267,  307,  308,  719,  720,  793,  794. 

BUY  IN,  trustees  in  bankruptcy  and  trustees  for  sale,  whether  they  may,  517. 

BUY  UP. 

trustee  cannot  buy  up  incumbrance  for  himself,  307  et  seq. 

application  of  rule  to  other  persons  in  fiduciary  position,  308  et  seq. 

BYE-LAWS,  power  of  making,  will  not  authorise  deviation  from  original  intention 
of  charity,  629. 

CAPITAL. 

money  under  Settled  Land  Acts,  679  et  seq.     See  Settled  Land  Acts. 
what  is  to  be  regarded  as,  and  what  income,  341,  342,  343,  876  et  seq.     See 
Apportionment. 

CAPRICE. 

cesttii  qim  trust,  of,  trustee  not  dismissed  on,  1089. 

costs  of  proceedings  caused  by  caprice  of  trustee,  434,  1270,  1271. 

Court  does  not  act  on,  1077. 

tenant  for  life,  of,  selling  under  Settled  Land  Act,  506,  507,  667. 

trustee,  of,  retiring  from  office,  434,  833. 

CARE,  degree  of,  required  of  trustees,  327  et  seq.,  372  et  seq.,  1170. 

CATHOLIC  CHARITIES.     Charitable  Trusts  Acts  applicable  to,  644. 
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abroad,  resident,  payment  by  trustee  to,  411. 

purchaser  whether  bound  to  see  that  money  is  paid  to,  537,  558. 
absolute  owner,  c.  g.  t.  is,  in  equity,  708. 
account,  right  of  c.  q.  i.  to,  867.     See  Account. 
acquiescence  by,  when  a  bar  to  relief,  350,  580,  581,  1186  et  seq. 
action  by,  as  to  trust  estate,  1084,  1085  ;  at  law  c.  q.  t.  regarded  as  a  stranger, 

260. 
adult,  duty  of  trustee  to  consult,  710. 
advance  of  money  by,  at  request  of  trustees,  796. 
adverse  title,  trustee  cannot  set  up,  against  c.  q.  t.,  318. 
agent  of  trustee  when  accountable  to  c.  q.  t.,  214,  566,  567,  797,  798. 
alien  could  only  be,  of  real  estate  till  office  found,  46 ;  seeus  since  33  Vict. 

c.  14,  46. 
alienation  by,  cannot  be  restrained,  unless  married  woman,  890. 
assignee  of,  may  call  for  conveyance  or  transfer  from  trustee,  880. 

but  is  bound  by  all  equities  affecting  property  transferred,  889  et  seq. 
assignment  by,  889  et  seq. 

anciently  not  permitted,  2,  4  ;  secMS  in  later  times,  8. 
how  c.  q.  t.  may  make,  of  equitable  interest,  889. 

c.  q.  t.  may  assign  even  a  possibility,  and  without  intervention  of 
trustee,  889. 
notice  of,  to  trustee,  effect  of,  276  note, 
authority  from,  to  receive  trust  money,  410. 
bankruptcy,  when  entitled  to  prove  in,  261. 

whether  he  is  true  owner  within  order  and  disposition  clauses,  274. 
bargain  with,  trustee  cannot  make,  for  own  benefit,  308. 
beneficial  interest  of,  may  be  impounded  to  answer  breach  of  trust,  1179  et  seq. 
bequest  by,  879  et  seq. 

breach  of  duty  by  trustee,  protected  against,  1086  et  seq.     See  Breach  of 
Trust. 

concurring  in,  liability  of,  1179  et  seq.,  1195. 
mere  right  to  sue  for,  not  assignable,  889. 
caprice  of,  trustee  not  dismissed  on,  1089. 

charging  order  on  stocks  and  shares,  1040  et  seq.     See  Judgment. 
chattels,  c.  q.  t.  entitled  to  possession  of,  during  his  interest,  878,  879. 

bankrupt  tenant  for  life,  where  c.  q.  t.  is,  878. 
chose  in  action,  of,  assignment  by,  892  et  seq. 
concurrence  of,  in  breach  of  trust,  581,  1179  et  seq.,  1195. 
in  direction  as  to  disposition  of  trust  property,  696. 
confirmation  by,  of  purchase  by  trustee  or  other  breach  of  trust,  582,   1198 

et  Meq. 
consent  of,  755.     See  Consent. 

to  discharge  of  trustee  from  office,  805. 
contingent  interest,  costs  of  action  by  plaintiff  having,  423 ;  right  of  c.  q.  t.  to 

have,  secured,  1095,  1096. 
contract  for  sale  by,  601. 
conveyance,  when  c.  q.  t.  should  join  in,  527,  528,  596. 

when  and  how  c.  q.  t.  may  require  trustee  to  make,  596,  879  et  seq.     See 
Conveyance. 
copies  of  documents,  right  of  c.  q.  t.  to,  531,  874,  875,  881. 
coroner,  e.  q.  t.  formerly  entitled  to  vote  for,  262. 
corporation  cannot  be,  of  lands,  without  license  of  Crown,  45. 
costs  of  conveyance  to,  must  be  paid  by,  879  et  seq. 

taxation  of  costs  at  instance  of  o.  q.  t.,  788,  790,  798. 
trustee,  right  of,  to  costs  as  against  c.  q.  t.,  1267  et  seq. 
4  Q 
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co-trustee  who  is,  cannot  hold  co-trustee  liable  for  joint  breach  of  trust,  1195. 
Court  of  Equity  will  not  assist  to  constitute  a,  74. 
creditor  when  a  c.  q.  t,  611. 
Crown  may  be,  44. 

death  of,  on,  trustee  must  pay  trust  fund  to  his  representatives,  404. 
debt  of,  when  chattel  may  be  taken  in  execution  for,  250. 
debtor  to  estate,  who  is,  effect  of  assignment  by,  893,  894. 
devise  by,  requisites  to,  930  et  seq. 
directions  of,  trustee  when  bound  to  observe,  261. 

disability  of,  operation  of  Statute  of  Limitations  how  affected  by,  1112  et  seq 
disposition  of  estate,  power  of,  to  make,  880  et  seq. 
disseisin  by,  effect  of,  1132. 

distress  of,  confirmation  obtained  by,  ineffectual,  582. 
dividends,  c.  q.  t.  put  in  possession  of,  by  power  of  attorney,  879. 
divorce  of,  effect  of,  on  choses  in  action,  405,  406. 

documents,  entitled  to  production  and  inspection  of,  874,  875,  1253,  1254. 
domiciled  abroad,  care  to  be  taken  in  making  payment  to,  411. 
ejectment,  u.  q.  t.  could  not  recover  real  estate  in,  871,  872,  1113. 
unless  surrender  could  be  presumed,  872. 
must  have  brought  his  action  in  name  of  trustee,  872,  1113. 
could  not  defend  action  by  trustee,  872  ;  but  must  have  resorted  to  equity, 
872. 
election  by,  under  trust  for  conversion  of  property,  886,  887,  1238  et  seq.     See 

Election. 
equitable  execution  against,  1052. 

equity  of,  prevails  over  subsequent  equities,  however  arising,  1106, 
estate  of,  extent  of.  Chap,  xxvi.,  867-887. 

nature  of,  not  altered  by  act  of  trustee,  1214  et  seq. 
properties  of.  Chap,  xxvii.,  889-1072. 
execution  for  debt  of,  250. 

executor  of,  when  entitled  to  call  for  conveyance,  883. 
existence  of,  how  far  essential  to  validity  of  trust,  121. 
expenses  of  trustee,  when  personally  liable  for,  798,  799. 
failure  of  heirs  or  next  of  kin  of,  effect  of,  317  et  seq. 
failure  of  trustee,  remedy  of  c.  q.  t.  against,  1073  et  seq. 
following  trust  property,  rights  of  c.  q.  t.  as  to,  1099  et  seq.     See  Breach  of 

Trust. 
franchise,  parliamentary,  right  to,  262. 
fraud  of,  breach  of  trust  induced  by,  1195. 
gift,  cannot  make,  to  trustee,  308. 

heir  of,  when  entitled  to  money  to  be  laid  out  in  land,  1218  et  seq.     See  Con- 
version. 
heirlooms,  whether  he  may  1ft,  for  hire,  879. 
husband  of,  appointed  trustee,  42,  842. 
ignorance  of,  laches  when  excused  by,  583,  1111,  1116. 
impounded,  interest  of,  may  be,  to  answer  breach  of  trust,  1179  et  seq. 
improvidence  of,  not  a  grouod  for  withholding  payment  to  him,  403. 
indemnity  when  to  be  given  by,  794,  799,  800,  868,  1094,  1179,  1180. 
infancy  of,  duties  and  powers  of  trustees  how  affected  by,  412,  413.    See  Infant. 
information,  right  of  c.  q.  I.  to  call  for,  as  to  state  of  trust,  531,  887,  888,  906, 

907. 
injunction,  right  to,  to  restrain  trustee  from  breach  of  duty,  1096  ;  though 

damage  not  irreparable,  1097. 
inquiries  of,  trustee  when  bound  to  answer,  531,  888,  889,  907, 
inspection  of  documents,  entitled  to,  631,  874,  876,  887, 
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judgment  against,  Chap,  xxviii.,  s.  7,  1028-1057.     See  Judgment. 
judgment  creditor  of,  right  of,  to  take  chattel  in  execution,  250, 
juror,  qualification  of  c.  q.  t.  to  be,  875. 
jus  habendi  a,nAjus  disponendi  of,  867,  879. 
laches  of,  when  a  bar  to  relief,  582  et  seg. 

trustee,  of,  does  not  prejudice  c.  q.  t,  611. 
land  held  adversely,  ejectment  for,  in  name  of  trustee,  872,  1113. 

by  party  claiming  by  conveyance  from  trustee,  action  as  to,  1113. 
land  wrongfully  sold  by  trustee,  rights  of  c.  q.  t.  in  respect  of,  1139,  1160,  1165. 
lease  by,  872. 

legal  estate,  when  entitled  to  call  for  conveyance  of,  16,  879  et  seq. 
legal  proceedings,  may  require  trustee  to  institute,  on  giving  indemnity,  1094, 
lien  of,  for  advances  by  him  to  trustees,  796. 

in  respect  of  breach  of  trust,  1151  et  seq. 
Limitations,  Statute  of,  when  barred  by,  737,  1109  et  seq. 

in  action  against  stranger,  1111,  1130  etseq. 

in  action  against  trustee,  1124. 

possession  by  o.  q.  t.,  effect  of,  1130,  1131. 
married  woman,  estate  of,  950  et  seq.     See  Markied  Woman. 
mistake  by,  when  an  excuse  for  delay,  1111,  1116.     See  Mistake. 
new  trustee,  application  by,  for  appointment  of,  857. 

service  on  cestiiis  que  trust,  1305. 
notice  to,  by  trustee,  of  intention  to  do  particular  act,  710. 
overpayment  to,  413  et  seq. 

parliamentary  election,  right  of  c,  q.  t.  to  vote  at,  262. 
pernancy  of  profits  of  trust  estate,  c.  q.  t.  entitled  to,  867  et  seq. 
possession  by,  effect  of,  as  regards  Statutes  of  Limitation,  1130. 
possession,  right  of  c.  q.  t.  to,  871  ;  in  equity  only,    871 ;   at  law  was  merely 
tenant  at  will,  871,  872. 

chattels,  as  to,  878,  879. 

indemnity  when  to  be  given  by  c.  q.  t.,  882. 

married  woman  entitled  for  separate  use,  869. 

mistake  of  trustee  as  to,  e.  q.  t.  not  prejudiced  by,  1131. 

real  estate,  as  to,  867. 

Settled  Land  Act,  effect  of  provisions  of,  870. 

tenant  for  life,  equitable,  868,  869. 

where  e.  q.  t.  entitled  subject  to  a  charge,  868,  869, 
privileges  of,  875, 

to  serve  as  juror,  875. 

to  vote  for  coroner,  252. 

to  vote  at  parliamentary  elections,  262. 
proof  by,  in  bankruptcy,  261,  271. 
protector  of  settlement,  may  be,  875. 
purchase  from,  by  trustee  when  upheld,  571,  572. 
purchaser  is,  svi  modo  before  completion,  162. 
real  estate,  of,  action  by,  871,  872. 

receipt  of  rents  by,  efi'ect  of,  as  regards  Statutes  of  Limitation,  1130,  1131, 
receiver,  equitable  execution  by  appointment  of,  against  c.  q.  t.,  1052. 
receiver,  right  of  e.  q.  t.  to  appointment  of,  1262  et  seq. 
refund,  when  bound  to,  408.  413,  414,  415. 
release  by,  of  claim  for  breach  of  trust  when  effectual,  1199  et  seq. 
release  by,  when  trustee  may  require,  417,  418. 

remainderman,  remedy  of,  in  equity,  1086,  1096,  1096,     See  Remainderman. 
remedy  of,  for  breach  of  trust,  1099  et  seq.,  1160  et  seq.     See  Breach  of  Trust, 

Subpoena  in  chancery,  tQ  euforce  trust,  14, 
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removal  of  trustee  on  application  of,  1087  et  seq. 

renewal  of  lease  by  trustee,  remedy  of  c.  gi.  t.  in  respect  of,  206.     See  Kenew- 

ABLE  LSASEHOLDS. 

rents  and  profits,  receiving,  is  bailiff,  of  trustee,  1131. 

rights  of,  cannot  be  varied  by  act  or  neglect  of  trustee,  611,  946,  1073,  1111, 

1185,  1214  et  seq. 
sale  by,  to  trustee,  when  upheld,  571  et  seq. 
security  from  trustee,  right  of  c.  q.  t.  to,  1097. 
settled  account  with  trustees,  opening,  783. 

share,  aliquot,  of  c.  q.  t.,  when  ordered  to  be  paid  into  Court,  428. 
simple  trust,  estate  of  c.  q.  t.  under,  867  et  seq. 
solely  entitled,  may  determine  trust,  885. 
solicitor  of,  cannot  bind  him  by  contract  with  trustee,  573. 
special  trust,  estate  of  e.  q.  t.  in,  884  et  seq. 

continues  until  election  of  c.  q.  t.  known,  887. 

each  c.  q.  t.  entitled  to  enforce,  to  extent  of  his  interest,  884. 

where  one  c.  q.  t.,  or  all  unanimous,  special  trust  becomes  simple,  884. 
sub  modo,  purchaser  before  completion  is,  162. 
sui  juris,  trustee  bound  to  observe  wishes  of,  710. 
taxation  at  instance  of,  of  costs  of  solictitor  to  trust,  788,  790,  798. 
tenant  at  will,  c.  q.  t.  at  law  merely,  871,  1131. 

when  c.  q.  t.  is,  to  trustee,  1131. 
tenant  for  life,  rights  of.     See  Tenant  for  Life  ;  Settled  Land  Acts. 
tenant  in  common,  right  of,  to  injunction  against  co-tenant,  873. 
title,  is  bound  to  show,  to  trustee,  402. 
title-deeds,  rights  of  c.  q.  t.  as  to  custody  of,  873,  874. 

as  to  inspection  of,  874,  875. 
"  true  owner,"  whether  he  is,  within  Bankruptcy  Act,  274. 
trust,  right  of  c.  q.  t.  to  enforce,  72  ;  and  see  Breach  of  Trust. 
trust  property,  right  to  follow,  in  case  of  breach  of  trust,  1099  et  seq.     See 

Breach  of  Trust. 
trustee,  right  of  c.  q.  t.  to  have  proper,  1086  ;  and  proper  number  kept  up, 
43,  1086. 

whether  c.  q.  t.  may  be,  41,  42. 

whether  husband  of  c.  q.  t.  may  be,  42. 

unwillingness  of  Court  to  appoint  c.  q.  t.  or  relative,  41,  42,  826,  841. 
voluntary  settlement,  under,  action  by,  1094. 

lands  or  chattels  real,  of,  rights  of  c.  q.  t.,  81. 
volunteer,  when  Court  will  assist,  74. 
voting  at  elections,  rights  of  c.  q.  t.  as  to,  262,  875. 
vouchers,  entitled  to  inspection  of,  on  payment,  531. 
who  may  be.  Chap  iii.  s.  3,  44-47. 

widow  of,  formerly  not  entitled  to  dower,  945  ;  seciis  now,  949. 
will  of,  disposing  of  equitable  interest,  931  et  seq,,  1217. 

CESTUI  QUE  USE.     See  Cestui  que  Trust. 

principle  on  which  estate  of,  anciently  depended,  3. 

CHAMBERS. 

appointment  of  new  trustees  in,  1088. 

jurisdiction  of  chancery  judges  at,  in  case  of  charities  with  income  over  ZOl., 
1207. 

or  of  City  of  London  charities,  1207. 
questions  affecting  trusts  now  determined  in,   on  originating  summons,   419 

et  seq.,  772  et  seq. 
Trustee  Acts,  proceedings  under,  at  chambers,  1184,  1304  et  seq. 
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CHANCELLOR. 

application  to,  as  visitor  of  charity,  how  made,  622. 
visitatorial  power  of  Crown  when  committed  to,  622. 

CHANCERY,  COURT  OF. 

corporate  bodies,  jurisdiction  of,  over,  620  at  seq. 

jurisdiction  of,  transferred  to  Chancery  Division  of  High  Court  of  Justice,  16. 

king's  conscience,  had  no  jurisdiction  over,  29,  30. 

power  imperative,  in  favour  of  what  objects  executed  by  Court,  1074  et  seq. 

trusts,  jurisdiction  of,  over,  15. 

on  failui-e  of  trustee,  1073  et  seq. 

CHANCERY  DIVISION  OF  HIGH  COURT  OF  JUSTICE, 
administration  of  trusts  assigned  to,  15. 

charities,  causes  and  matters  relating  to,  assigned  to,  620  note, 
portions,  causes  and  matters  for  raising,  assigned  to,  497. 
proceedings  under  Trustee  Act,  1893,  assigned  to,  1304. 

CHAPEL. 

endowment  of,  how  transmissible  at  law,  91. 
minister  removable  at  will  of  congregation,  628. 

election  of,  how  effected,  where  no  direction  in  endowment  deeds,  628. 

possession  by,  continued  until  hearing  of  cause,  628. 

tenant  at  wUl  of  trustee,  is,  628, 
repair  of,  trust  for,  held  to  authorise  rebuilding,  632. 
trust  for,  before  Statute  of  Mortmain,  how  carried  into  effect  in  equity,  91. 
trusts  of,  trustees  cannot  change  or  depart  from,  623,  627. 
trustees  of,  entertaining  opinions  contrary  to  founder's  intention  removed,  1087. 

how  appointed  where  no  direction  in  endowment  deed,  627,  1093  et  seq. 

CHARGE. 

assignment  of,  to  attend  inheritance,  944,  945. 

charity  legacy,  of,  effect  of,  178. 

contingent  legacy,  of,  effect  of,  176. 

debts,  of,  in  will,  effect  of,  160,  543  et  seq.,  1064.     See  Receipt. 

distinguished  from  trust,  166,  167. 

legal  fee  simple  when  passing  by  virtue  of,  235,  243. 

power  of  sale  and  giving  receipts,  where  it  implies,  543  et  seq. 
Settled  Land  Act,  effect  of,  on  powers  of  sale  and  mortgage,  553,  554. 

sale  to  give  effect  to,  543  et  seq. 

trust  estate,  excluded  by,  from  passing  under  devise,  253  ;  seats,  mortgage 
estate,  254. 

trust  implied  in  devisee,  160. 

Uses,  operation  of  Statute  of,  not  excluded  by,  235. 
declaration  of  trust,  partial,  distinguished  from,  166. 
devise  by  trustee  in  general  terms,  effect  of,  on  charge,  253. 
devisee  or  heir  subject  to,  is  impliedly  a  trustee,  160. 
discharge  of  land  from,  when  money  raised  by  trustee,  532. 
duplication  of  charges,  referential  trust  not  to  be  construed  so  as  to  create,  148. 
duty,  coupled  with,  is  equivalent  to  express  trust,  1128. 
election  by  person  entitled  subject  to,  to  take  property  unconverted,  1233. 
equitable,  in  favour  of  judgment  creditor,  under  1  &  2  Vict.  c.  110  .  .  .  1037. 
equity  of  redemption,  purchase  of,  by  owner  of  charge,  939. 
exception  from  devise  distinguished  from  devise  subject  to,  177,  178. 

distinction  how  far  applicable  to  charity  legacy,  177,  178. 
executor,  power  of,  to  sell  real  estate  to  raise,  548  et  seq. 
exoneration  of  property  from,  as  between  several  purchasers,  927  ct  seq. 
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express  trust,  distinguished  from,  1127  et  seg. 

secured  by,  barred  under  Real  Property  Limitation  Act,  1874,  1136. 
failure  of,  devisee  entitled  to  benefit  of,  99,  176. 

charge  of  sum  to  be  appointed,  and  no  appointment,  176. 

charge  failing  after  being  raised,  results  as  personalty,  177. 
general  and  roving,  postponed  to  specific,  930. 
inheritance,  whether  it  can  be  made  to  attend,  944,  945. 
intention  of  settlor,  question  of  trust  or  charge  depends  on,  167. 
judgment,  by,  upon  whole  lands  of  debtor,  1037. 

keeping  on  foot,  mode  of,  937  ;  efifect  of,  940  ;  special  cases  of,  941,  942. 
legacies,  of,  on  land  or  other  property,  right  of  devisee  or  legatee  on  failure  of 

charge,  177. 
Limitations,  Statutes  of,  mere  charge  not  an  express  trust  within,  1127. 

secus  as  to  charge  coupled  with  a  duty,  1128. 

not  barred  by,  whilst  secured  by  term  unbarred,  1128. 
merger  of,  936  et  seq.     See  Mekgbk. 
mortgage  to  raise,  when  proper,  503. 

multiplication  of,  referential  trust  not  construed  so  as  to  create,  148. 
notice  of,  when  sufficient,  915,  916.     See  Notice. 
owner  subject  to,  not  a  trustee,  424. 
partial  trust,  distinguished  from,  166,  167. 

payment  off  of,  by  owner  or  part  owner,  937  et  seq.     See  Mbeger. 
portion,  of,  on  settled  estate,  492.     See  Poetiok. 
power  to,  not  a  "  usual"  power,  145. 
priority  of,  by  giving  notice,  902  et  seq. 
purchaser  how  affected  by,  937  et  seq. 

paying  off  before  completion,  charge  does  not  merge,  938. 

right  of,  to  insist  on  keeping  charge  on  foot,  937. 
"securities  "  for  money,  legal  fee  in  mortgage,  when  passing  under,  254. 
Settled  Land  Acts,  power  of  tenant  for  life  under,  to  convey  free  from  charges, 

663. 
specific  preferred  to  general,  928  et  seq. 
"subject  thereto,"  effect  of,  177. 

implied,  177. 
time  and  trouble,  for,  trustee  cannot,  780. 

trust,  partial,  declaration  of,  distinguished  from  charge,  166,  167. 
trustee  for  sale  may  apply  purchase-money  in  paying  off,  743. 
Trustee  Act,  1893,  s.  42,  owner  subject  to  charge  not  trustee  within,  424. 
vesting  order  subject  to,  849  note. 

CHARGES  AND  EXPENSES,  trustee  when  entitled  to,   787  et  seq.,   882,  1268 
et  seq.     See  Costs. 

CHARGING  ORDER,  on  stocks,  shares,  &c.,  1040  et  seq. 
alienation,  when  an  act  of,  115. 
application  for,  1040. 

contract,  is  not,  so  as  to  ground  service  out  of  jurisdiction,  1045. 
Court,  what,  empowered  to  make,  1040. 
debentures,  not  made  on,  1040  note, 
director  of  company,  on  qualifying  shares  of,  1041. 
discharge  of,  1044. 
effect  of,  902,  1040  et  seq. 

enforcement  of,  by  proceedings  for  foreclosure  or  sale,  1044. 
forfeiture  of  life  interest,  when  effecting,  1044. 
incumbrances,  prior,  not  prejudiced  by,  1043. 
information  as  to  existence  of,  888. 
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interest  charged,  amount  of,  not  defined  by,  1041. 

interest  in  stocks  subject  to  trust  for  conversion,  on,  1041. 

judgment  payable  infuturo,  may  be  made  in  respect  of,  1042. 

jurisdiction  to  make,  in  whom  vested,  1041. 

lunatic,  on  stock  of,  1044. 

notice  of,  operates  as  stop  order,  1043  note. 

proceedings  for  benefit  of,  when  to  be  taken,  1043. 

specific  charges,  ranks  subsequent  to,  902,  1043. 

stop  order,  not  necessary  as  preliminary  to,  1043  note, 

CHARITABLE  TRUSTS  OR  USES.     See  Charity. 

CHARITABLE  TRUSTS   ACTS,   643   et  seq.,    1092.       See   Chaeity  ;    Chabity 

CoMMISSIONEKS. 

CHARITY. 

account  of  rents  and  profits  of,  when  directed,  1210  et  seq. 
administration  of,  proper  mode  of,  restored,  1089. 
advowson  held  in  trust  for  parishioners  whether  a  charity,  92,  626. 
advowson,  trust  to  present  to,  625. 
alienation  of  charity  property  by  trustees,  633,  634. 
alteration  of  scheme  or  purpose  not  permitted,  622  et  seq, 
apportionment  in  favour  of,  as  between  pure  and  imijure  personalty,  1226. 
assurance  in  favour  of,  how  to  be  affected,  104  et  seq. 
Attorney-General,  consent  of,  to  compromise,  1211. 
to  proceedings  under  Romilly's  Act,  1203  et  seq. 
augmentation  of  salaries,  by  trustees,  632. 
Bankruptcy,  District  Court  of,  jurisdiction  of,  1092  note,  1207. 
breach  of  trust  for.  Chap.  xxxi.  =.  4, 1202-1213. 
accounts  of  mesne  rents,  what,  directed,  1210  et  seq. 
Charitable  Trusts  Act,  1853,  jurisdiction  under,  1206. 
Charity  Commissioners,  consent  of,  to  proceedings  when  required,  1207, 

1208. 
commissions  under  Statute  of  Charitable  Uses,  1202,  1206. 
compromise  with  sanction  of  Attorney-General  allowed  in  case  of  harflship^ 

1212. 
corporation,  property  of,  how  attached,  1212,  1213. 
District  Court  of  Bankruptcy  and  County  Court,  jurisdiction  of,  1207. 
information,  remedy  for,  ordinarily  by,  1202. 
Limitations,  Statutes  of,  do  not  bar  right  to  account,  1210. 
mistake,  trustees  acting  from,  not  made  to  account,  1212. 
parish,  no  retrospective  account  against,  1213. 
petition  under  Romilly's  Act,  1203 ;    construction   of   Act,    1203,    cases 

within,  1203  et  seq. 
presumption  of  acquiescence,  with  regard  to  corporations  and  individuals, 

1212. 
removal  of  master,  possession  how  recoverable  on,  631. 
retainer  of  charity  funds,  by,  633. 
building  leases,  power  to  grant,  641. 
burial  ground,  gift  for  repair  of,  122. 
byelaws,  original  intention  cannot  be  defeated  by,  629. 
Chancery  Division,  execution  of  charitable  trusts  assigned  to,  620  note, 
chapel,  administration  of  trust  for,  623  et  seq. 
charge  of  legacy  in  favour  of  charity,  effect  of,  178. 
Charitable  Trusts  Acts,  642  et  seq.,  1206  et  seq. 

charities  exempted  from,  644. 
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leases  under,  642.     See  infra,  leases- 
remedy  under,  for  breach  of  trust,  1206  et  seq. 
"charitable  institutions,"  gift  for,  123  note,  153. 
Charitable  Uses,  Statute  of,  commission  under,  1202,  1203. 
charter,  jurisdiction  of  Court  over  charities  established  by,  620  et  seq. 
church,  services  of,  trusts  relating  to,  625. 

church,  erection  of  monument  in,  a  valid  charitable  purpose,  122. 
church  trustees,  appointment  of,  637. 
churchyard,  gift  for  repair,  122. 

City  of  London  Parochial  Charities  Act,  1883,  provisions  of,  631. 
commission  of  inquiry  into,  now  obsolete,  1203. 
Commissioners  under  58  Geo.  3.  c.  91,  and  69  Geo.  3.  c.  81,  1206. 
Commissioners  under  Charitable  Trusts  Acts.     See  Chaeitt  Commissioners. 
construction  of  trust  for,  623  et  seq.     See  infra,  trust- 

conveyance  to,  formalities  to  be  observed  under  Mortmain  Act  and  recent 
Acts,  100  et  seq.,  635,  636. 

upon  secret  trust  for  grantor  until  death,  105. 
corporation  holding  in  trust  for,  account  against,  1210,  1211. 

trustee  appointed  in  place  of,  1091. 
County  Court,  jurisdiction  of,  1092  note,  1207. 
cy  pres  doctrine  in  favour  of,  1076- 

application  of,  as  against  resulting  trust,  181. 
deed  enrolled  founding  a,  is  not  a  "scheme  legally  established,"  642  note, 
definition  of,  18. 
devise  in  favour  of,  legal  estate  passing  by,  69. 

under  Mortmain  and  Charitable  Uses  Act,  1891  .   .  .  106,  107. 
discretionary  power  in  favour  of,  controlled  by  Court,  766,  770,  Court  will 

freely  exercise,  1076. 
discretionary  trust  for,  17,  121. 

duties  of  trustees  for,  622  et  seq.     See  infra,  trustee. 
ecclesiastical,  appointment  of  trustees  of,  by  parish  councils,  626. 
ecclesiastical  purposes,  trust  for,  628. 

educational  institutions,  charitable  gift  for,  123  note,  153,  626  note, 
ejectment  of  person  ceasing  to  hold  oifioe  under,  631. 
election  of  minister,  628. 

eleemosynary  and  civil  corporations,  visitors  of,  622. 
eleemosynary  and  religious,  distinction  between,  43,  626. 
"  endowment,"  meaning  of,  in  Charitable  Trusts  Acta,  644. 
Endowed  Schools  Acts,  1869,  provisions  of,  630. 
exchange  of  property  of,  with  consent  of  Commissioners,  635. 
exemption  of  certain  charities  from  Charitable  Trusts  Act,  644. 
founder,  wishes  of,  to  be  observed,  621,  622,  641- 
funds  of,  mixed  with  funds  of  another  charity,  recovery  of,  1155. 
free  school,  630. 

general  intention  in  favour  of,  carried  into  effect,  181. 
gift  to,  by  deed  or  will,  when  effectual,  68,  106,  107,  1225. 
Governors  of,  cannot  lease  to  one  of  themselves,  637.     See  infra,  trustees- 

information  for  removal  of,  621. 
grammar  schools,  630. 

improvements  by  lessees,  allowance  for,  641. 
incorporated,  government  of  corporation  belongs  to  visitor,  620,  621. 

trustees  for  charities  may  now  become,  643. 
information,  action  in  nature  of,  when  proper  remedy,  30,  92,  1202. 
inrolment  of  conveyance  to,  104,  105. 
inrolment  of  conveyance  to  new  tnistee  when  required,  831 . 
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investment  of  moneys  of,  635,  636. 

with  consent  of  Commissioners,  634. 
jurisdiction  of  Court  over,  620  et  seq. 

laches  when  a  bar  to  action  for  account  in  case  of,  1210  et  seq. 
land  may  now  be  devised  to,  106. 

but  must  be  sold  within  a  year,  106,  108. 
unless  retention  authorised,  107. 
lands,  proceeds  of  sale  of,  could  not  be  bequeathed  to,  1225,  1226. 

secus  now  under  Mortmain,  &o.,  Act,  1891,  106,  107,  108,  1226. 
lapse  of  gift  in  favour  of,  181  note. 
leases  of  charity  lands. 

Charitable  Trusts  Acts,  how  to  be  made  under,  642. 
consideration  for,  fines,  rents,  &c.,  637. 

adequate,  should  be,  when  granted,  638. 
direction  by  founder  that  rent  should  not  be  raised,  688. 
covenants  for  trustee's  private  advantage,  should  not  contain,  637. 
directions  of  settlor  as  to,  must  be  strictly  followed,  641. 
discretionary  powers  to  grant,  may  be  controlled,  770. 
relatives  of  trustees,  to,  unadvisable,  637. 
term  of,  640. 

Charitable  Trusts  Acts,  under,  642. 
unreasonable  extent  of  term,  639. 
under- value,  where  lease  granted  at,  638. 
legal  estate  cannot  be  limited  to  objects  of,  47. 

legal  estate,  power  of  majority  of  trustees  to  pass,  291,  635,  642,  643. 
Limitations,  Statutes  of,  application  of,  to  charities,  1117,  1133,  1210. 
Local  Government  Act,  1894,  appointment  of  trustees  of  ecclesiastical  charities 

under,  626,  626. 
majority  of  trustees  of,  may  bind  the  rest,  291,  635,  642,  747. 
meeting-house,  minister  of,  is  tenant  at  will  to  trustees,  628. 
mesne  rents  and  profits,  account  of,  when  and  from  what  time  directed,  1210 

et  seq. 
mistake,  objects  of  charity  elected  under,  629. 
mixed,  182. 

mortgage,  chaiity  funds  may  be  lent  on,  636. 

Mortmain  Act,  9  Geo.  2.  c.  36,  trust  for  charity  must  comply  with  requirements 
of,  104  et  seq.     See  Moktmain. 

new  trustees  of,  appointment  of,  628,  1088  et  seq.,  1209. 

Charitable  Trusts  Acts,  under,  1092. 

Charity  Commissioners,  sanction  of,  required  to,  1092. 

conveyance  of  land  in  mortmain  need  not  be  inrolled  on,  831,  832. 

corporation,  in  place  of,  1091. 

direction  to  appoint  when  reduced  to  a  given  number,  751,  828,  829. 

Peto's  Act,  under,  1092  et  seq. 

Romilly's  Act,  under,  1205. 

where  deed  of  endowment  does  not  provide  for  appointment,  1092  et  seq. 

where  trustees  irregularly  appointed,  1089. 
notice,  doctrine  of,  how  far  applicable  to,  1101,  1212. 
officer  of,  proceedings  for  removal  of,  how  to  be  taken,  631,  1204,  1208. 
official  trustees  of  charitable  funds,  436. 

payment  or  transfer  of  money,  stock,  &c.,  to,  by  order  of  Commissioners, 
436. 

powers  and  duties  not  affected  by  Public  Trustee  Act,  708. 
parish  property,  624  note  (1). 
parishes,  apportionment  of  charities  on  division  of,  1205. 
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on  AniTY— continued. 

parishioners,  trust  for,  effect  of  91,  92,  623,  624. 
perpetuity,  rule  against,  does  not  affect  trust  for,  18. 
poor,  trust  for,  88  ;  how  to  be  administered,  624. 
power  to  select  objects  of,  may  be  severed  from  estate,  762. 

discretion  of  donee  of  power  as  to,  when  controlled  by  Court,  766,  769. 
exercise  of,  by  will,  769. 
preacher,  to  find,  623. 

property  of,  jurisdiction  of  equity  over,  620  et  seq. 

public  trustee  may  not  accept  trust  for  religious  or  charitable  purposes,  708. 
public  trusts  are  charitable,  18. 

purchaser  without  notice  when  bound  by  claim  of,  1101. 
purposes  of,  must  be  strictly  observed,  627  ;  but  details  of  management  may 

be  varied,  633,  641. 
rates,  in  aid  of,  623. 

real  estate,  conveyance  of,  upon  trust  for,  formalities  necessary,  104,  105. 
religious  bodies,  trusts  for,  43,  625.     See  infra,  trust. 
religious  or  charitable  purposes,  trust  for,  not  to  be  accepted  by  public  trustee, 

708. 
remainder,  may  take  under  devise  by  way  of,  108. 

rents  and  profits  of,  account  of,  when  and  from  what  time  directed,  1211  et  seq. 
rents  of  lands  of,  raising,  638. 

surplus  rents,  when  applicable  to  charitable  purposes,  181,  182. 
resulting  trusts,  doctrine  of,  how  far  applicable  to  legacies  to,  181,  182. 
increased  rents  applicable  as  original  gifts,  182. 

exceptions  to  rule,  183. 
object  of  gift  failing,  resulting  trust  does  not  arise,  but  Court  directs 
application,  181,  182. 
Roman  Catholic  charities  are  subject  to  Charitable  Trusts  Acts,  644. 
Romilly's  Act,  petition  under,  1203  et  seq. 
royal  charter  founding  a,  not  a  scheme,  642  note, 
salaries,  augmentation  and  reduction  of,  632. 
sale  of  lands  of,  jurisdiction  of  Court  to  order,  1205. 

by  or  with  consent  of  Commissioners,  634. 
scheme  for,  alteration  of,  not  permitted,  625  et  seq. 
distribution  under  power  of  selection,  as  to,  768. 
legally  established,  642. 

Komilly's  Act,  Court  has  jurisdiction  under,  to  settle,  1205. 
secret  trust  for,  65. 

devise  of  legal  estate  not  invalid  by  reason  of  Mortmain  Act,  69. 
secret  trust  for  grantor  of  land  to,  until  death,  void,  105. 
surplus  funds  not  to  be  expended  unnecessarily,  633. 
surplus  rents  of  charity  lands,  when  applicable  to  charitable  purposes,  182. 
tomb,  trust  for  maintenance  of,  when  charitable,  122. 
trust  for,  construction  of,  more  liberal  than  in  ordinary  trusts,  751. 
"chapel,"  623. 

declaration  of,  where  numerous  contributors,  626. 
departure  from  original  trust,  when  permitted,  626. 
ecclesiastical  purposes,  626. 
"  evangelical  "  services,  for,  625. 
failure  of,  not  permitted,  181. 
"free  grammar  school,"  "  free-school,"  630. 
lapse  of  time,  when  barred  by,  1117. 

loans,  amount  of  increased,  according  to  value  of  money,  633. 
"  master,  finding  a,"  631. 
"  necessary  occasions  "  of  church,  632. 
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CHARITY— trust  for— continued. 
"parishioners,"  for,  633. 
perpetuity,  rule  against,  does  not  aifect,  18. 
"poor,  relief  of,"  623,  624,  632. 
"poor  relatives,"  1077. 

preaching  in  black  gown,  condition  as  to,  625. 
"  promotion  of  godly  learning,"  625. 
public  trust  in  general  synonymous  with,  18. 
purchaser  without  notice  from  purchaser  with,  bound  by,  1101. 
rates,  in  aid  of,  623,  624. 
religion,  established  form  of,  where  trust  executed  in  favour  of,  625,  626. 

when  in  favour  of  dissenters,  625. 
religious  worship,  primd  facie  determined  by  trust  deed,  627. 

if  not  defined,  then  by  usage,  627. 
repairing  and  rebuilding,  for,  632. 
salaries,  augmentation  or  reduction  of,  632. 
secret  trust  for,  65. 

such  charity  as  trustees  may  appoint,  trust  for,  valid,  122. 
town,  for  benefit  of  inhabitants  of,  626. 
unattested  paper,  by,  referring  to  will,  ineffectual,  64. 
uncertainty,  failing  for,  152,  163,  169. 
validity  of,  not  affected  by  act  of  trustee,  1240. 
voluntary  contributions,  charity  supported  by,  621. 
"worship  of  God,"  626. 
trustees   for,    appointment   and   removal   of,  42,   1088    et  seq.      See  sup., 

new  trustees, 
control  of  Court  over,  761,  766,  770. 
duties  of,  Chap,  xxi.,  620-646. 

entertaining  opinions  contrary  to  founder,  removed,  1087. 
fitness  of,  Court  how  satisfied  as  to,  1089. 
incorporation  of  trustees,  643. 

inhabitants  of  particular  place,  required  to  be,  1088,  1089. 
investment  by,  635,  636. 
jurisdiction  of  Court  in  respect  of,  859. 

majority  of,  when  capable  of  binding  all,  290,  291,  635,  642,  747. 
mistake,  acting  by,  how  far  liable  to  account,  1184. 
new  trustees,  appointment  of,  627,  843  note,  859,  1088  et  seq.,  1209.     See 

sup.,  new  trustees. 

payment  of  dividends  to  two  or  more,  291. 

payment  into  Court  by,  425  note. 

quorum.  Court  sometimes  appoints,  291. 

religious  views  of,  when  to  be  considered,  42,  1209. 

removal  of,  1087,  1209. 

sale  of  lands  by,  under  Lands  Clauses  Act,  635. 

trade,  using  trust  money  in,  liability  of,  399. 

transfer  by,  to  official  trustees,  436. 

Trustee  Acts,  may  pay  money  into  Court  under,  425  note, 
usage  of  oongi-egation  inquired  into,  627. 
use  in  favour  of,  is  within  Statute  of  Frauds,  67. 

purchaser  without  notice  from  purchaser  with,  bound  by,  1101. 

Statute  of  Charitable  Uses,  commission  under,  1202,  1203. 

when  it  may  be  averred  by  parol,  54. 
vesting  order,  jurisdiction  of  Court  to  make,  as  to  charity  lands,  &c.,  843  note, 

859.     See  Trustee  Act. 
visitor,  jurisdiction  and  office  of,  620  et  seq. 
voluntary  subscription  supported  by,  trusts  of,  621,  644. 


1356  INDEX 

CKARITY— continued. 

will  in  favour  of,  effect  of,  107  et  seq. 

will  of  founder,  directions  of,  must  be  strictly  followed,  622,  623,  641. 

CHARITY  COSIMISSIONERS. 

advice,  may  give,  and  persons  acting  under,  are  indemnified,  1209. 

Agricultural  Holdings  Act,  1883,  must  consent  to  exercise  of  powers  of,  642. 

Attorney-General,  may  certify  cases  for  interference  of,  1206. 

authority  of,  when  requisite  to  suit  or  proceeding,  1207. 

contentious  cases,  should  not  make  orders  in,  1209. 

Endowed  Schools  Commissioners'  powers  transferred  to,  630. 

exchange  of  lands,  may  authorise,  634. 

exemption  of  certain  charities  from  control  of,  644. 

founders'  intentions,  duty  to  give  effect  to,  1210. 

incorporation  of  trustees  under  certificate  of,  643. 

investment  of  moneys  arising  from  sale  or  exchange  by,  635. 

jm-isdiotion,  1210. 

leases,  may  authorise,  642. 

new  trustees,  appointment  of,  their  powers  as  to,  1092,  1209. 

official  trustees  of  charity  funds,  436,  1209. 

of  charity  lands,  1209. 
orders,  powers  to  make,  under  Charitable  Trusts  Act,  1860  .  .   .  1209. 
proceedings,  their  consent  when  necessary  before  taking,  1207  et  seq. 
sale  of  lands,  may  authorise,  634. 
scheme,  may  make  orders  for  establishment  of,  629. 
transfer  of  trust  funds,  may  authorise,  436. 

Trustee  Relief  Act,  consent  of  Commissioners,  whether  necessary  to  proceed- 
ings under,  425  note,  1207. 

CHARTER,  charity  established  by,  jurisdiction  of  Court  over,  620  et  seq. 

CHATTEL  INTEREST,  trustees  when  held  to  take,  238,  245. 

CHATTELS. 

agreement  to  settle,  on  same  trusts  as  real  estate,  131. 

assets  in  equity,  equitable  chattels  accounted,  1064. 

bankrupt  trustee,  in  possession  of,   when  subject  to  order  and  disposition 

clauses,  271  et  seq. 
bequests  of,  upon  trusts  corresponding  with  real  estate,  110,  139,  140  et  seq. 
cestui  que  trust  of,  dying  intestate  and  without  next  of  kin,  317. 
conversion  of,  trustee  can  maintain  action  for,  878. 
custody  of,  duty  of  trustee  as  to,  328  et  seq. 
deposit  of,  with  bankers  of  trustees,  328. 
disclaimer  of,  may  be  by  parol,  223. 
disposition  of,  by  c.  q.  t.,  879,  880. 
entailed,  cannot  be,  91,  92,  110. 

execution  against,  for  debt  of  trustee,  250,  276  note  ;  of  c.  q.  t.,  250. 
executor,  powers  of,  to  deal  with  chattels  of  testator,,  560  et  seq. 
executor  of  trustee,  devolution  of  trust  chattel  on,  250. 
executory  trust  of,  how  construed,  in  marriage  articles,  131.     See  Exboutokt 

Tetjst. 
in  will,  139. 
following,  into  hands  of  purchaser,  1151. 
forfeiture  of,  on  conviction  for  felony,  1059. 
heirs,  chattels  limited  to  A.  and  his  heirs  are  personal  estate,  102. 
inventory  of,  duty  of  trustee  to  make,  231. 
judgment  when  a  lien  on,  1028,  1029. 
life  estate  in,  limitation  of,  at  law  and  in  equity,  91. 
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CHATTELS— coTrfrawed. 

limitation  at  law  by  deed,  how  far  chattels  capable  of,  91,  by  will,  ih. 

in  equity,  by  way  of  trust,  chattels  may  be  freely  subjected  to,  91. 
married  woman,  of,  rights  of  husband  in  respect  to,  951  et  seq.     See  Markied 

Woman. 
personal,  not  within  Statute  of  Frauds,  s.  7,  55. 
possession  of,  c.  q.  t.  when  entitled  to,  878,  879. 
real,  are  within  Statute  of  Frauds,  ».  7,  55  ;  secus  s.  10,  1035. 

assignment  of,  deed  when  necessary  for,  890. 

entailed,  cannot  be,  102;  except  terra  in  trust  to  attend  inheritance,  102. 

life  estate  in,  may  be  limited  by  way  of  trust,  91. 

resulting  trust  of,  163. 

vesting  of,  in  new  trustee,  810,  811. 
resulting  trust,  whether  delivery  of  chattels  gives  rise  to,  166. 

on  purchase  in  name  of  stranger,  183  et  seq. 
sale  of,  by  executor,  568  et  seq.,  747. 
sale  of,  in  market  overt,  1102,  1151. 
sale  of,  under  Settled  Land  Acts,  690  et  seq. 
settled  as  heirlooms,  insurance  of,  330. 
settlement  of,  agreement  or  direction  for,  how  construed,  131,  139  et  seq.     See 

ExEOUTOKY  Trust. 
settlement  of,  cannot  be  made  to  follow  realty  exactly,  110,  131. 

strict  settlement  how  effected,  110. 
specifically  bequeathed,  executor  may  sell,  561,  562. 
Tenant  for  life  of,  when  entitled  to  possession,  878,  879. 

bankruptcy  of,  are  not  forfeited  on,  878. 

inventory  to  be  signed  by,  231. 
trust  of,  3. 

corresponding  with  trust  of  realty,  how  carried  into  effect,  131  et  seq.     See 
ExECUTOBY  Trust. 

limitations  by  way  of,  chattels  may  be  subjected  to,  91. 

not  affected  by  Statute  of  Uses,  5. 

perpetuity,  application  of  rule  against,  110. 

when  perfectly  created,  73. 
trustee  of,  duties  of,  generally.  Chap,  xiv.,  319-437. 

CHEQUE. 

payment  by,  when  trustee  exonerated  by,  283,  285. 

trustee  justified  in  accepting,  in  payment  of  deposit  on  sale,  517. 

CHILD.     See  Infant. 

advance  to,  regarded  as  portion,  479. 

illegitimate,  status  of,  103,  198.     See  Illegitimate  Child. 
implied  trust  in  favour  of,  execution  of,  150  note, 
maintenince  of  iufant,  717,  718  e«  seq.     See  Maintenance. 

mother  liable  for,  1027. 
portion  to,  459  et  seq.     See  Portion. 
purchase  in  name  of,  primd  facie  an  advancement,    164,    191   et  seq.     See 

Advancement. 
trust  for  children  of  A.  as  B.  shall  appoint,  effect  of,  1077. 

CHILDBEAEING,  admissibility  of  evidence  as  to  person  being  past,  408  note,  1106. 

CHOSE  IN  ACTION. 

assignment  of,  76,  527,  892,  906. 

assignee  takes  subject  to  equities,  892  et  seq.,  1106. 
priority  of,  by  giving  notice,  76,  902  et  seq. 
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CHOSE  IN  ACTION— assignment  of— continued 

statute,  by  virtue  of,  76,  892  note,  918,  919 ;  but  assignment  must  be 
by  writing  and  notice  must  be  given,  76,  77,  918,  919. 

trustee,  by,  power  of  attorney  how  to  be  qualified,  527. 
breach  of  trust,  right  to  sue  for,  how  far  assignable,  889. 
debentures  in  company,  272. 
equitable  interest  in  chattels  real  is  not,  959. 

husband's  power  over  wife's,  22,  950  et  seq.     See  Maeeibd  Woman. 
judgment  recovered  by  wife  in  her  chose  in  action,  961. 
lunatic,  of,  vesting  order  as  to,  863,  1315. 
married  woman,  of,  21,  22,  950  et  seq.     See  Maeeied  Woman. 
notice  of  assignment  of,  priority  given  by,  902  et  seq. 

distinction  between  chose  in  action  and  real  estate  in  this  respect,  907,  908. 

limit  of  time  within  which  to  be  given,  916  note,  919  note. 

neglect  by  trustee  to  give,  1165,  1166. 
order  and  disposition  clause,  not  to  be  deemed  goods  within,  272. 
policy  of  life  assurance  is,  within  Bankruptcy  Act,  272. 
purchaser  of,  from  trustee,  holds  subject  to  same  equity  as  trustee,  1100. 
reduction  of,  into  possession,  by  husband,  951  et  seq.    See    Maeeibd  Woman. 

by  trustee,  319,  320. 
reversionary,  trustee  may  concur  with  persons  having  prior  interest  in  calling 

for  transfer  of,  320. 
shares  in  company  are,  within  Bankruptcy  Act,  272. 
trust  formerly  considered  in  nature  of,  7. 

secus  in  later  times,  8. 
trustee  of,  should  reduce  into  possession,  if  possible,  319,  320. 
vesting  orders  as  to,  powers  of  Court  to  make,  851  et  seq. 

eifect  of,  855. 

CHURCH.     See  Chapel. 

monument  or  window  in,  trust  for  repairing,  valid  as  charitable  gift,  122. 
trust  for,  by  will,  how  carried  out  in  equity,  91. 
trustees,  appointment  and  incorporation  of,  637. 

investment  by,  in  Government  or  real  securities,  369. 

CHURCH  BUILDING  ACTS,  exemptions  in,  from  provisions  of  Mortmain  Acts, 
106. 

CHURCHWARDENS  AND  OVERSEERS,  parish   property  vests   in,  xmder  69 
Geo.  3  i;.  12,  624  note. 

CHURCHYARD,  trust  for  repair  of,  good,  122. 

CIRCUITY. 

Court  of  equity  avoids,  360,  793,  882,  1133,  1149,  1237,  1274. 
trustees  may  avoid,  710,  711. 

CITY  OF  LONDON  PAROCHIAL  CHARITIES  ACT,  1883,  631. 

CLAIM.     See  Action. 

adverse  to  c.  q.  t.,  trustee  cannot  make,  318. 

by  third  persons,  right  of  trustee  to  investigate,  402  et  seq. ,  409, 

CLASS. 

acquiescence  or  laches  by,  581,  582. 

general  intention  in  favour  of,  aided  by  Court,  1079. 

power,  in  favour  of  what  class  Court  will  exercise,  1079  et  seq. 

presumption  of  release  weaker  in  case  of,  1116,  1198. 

time  allowed  to,  for  prosecution  of  rights,  581,  582. 
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CLERK  IN  HOLY  ORDERS,  election  of,  under  trust  for  parishioners,  92,  93, 

CO-ADMINISTRATOR  on  same  footing  as  co-executor  as  to  liability,  304. 

CODICIL.     See  Will. 

CO-EXECUTOR.     See  Exeoutok. 

acknowledgment  of  debt  by  one,  298  note,  1133. 
receipts,  liable  for  joining  in,  proformA,  298,  299. 

unless  joining  be  nugatory  or  ex  necessitate,  300,  302. 

CO-HABITATION  BOND,  121  note. 

COLLATERAL. 

equitable  powers  may  be,  749. 

trust,  trustees  not  entitled  to  inquire  as  to,  881,  882. 

COLLECTOR,  trustee  entitled  to  employ,  of  debts,  785  ;  of  rents,  786,  787,  792, 

COLLUSION.     See  Fraud. 

COLONIAL  STOCK. 

certificates  under  Act  of  1877,  370. 
investment  in,  355,  356,  364,  370. 

COLONY. 

colonists  carry  out  their  country's  law  with  them,  57. 

but  subsequent  enactments  do  not  follow  them  across  the  seas,  57. 
lands  in,  not  within  Statute  of  Frauds,  57. 
lands  in,  within  Trustee  Act,  860  note. 

COMMISSION. 

agent  corruptly  receiving,  liability  of,  1157. 

agent,  trustee  who  is,  cannot  charge,  312. 

army  agent,  notice  to,  of  charge  on  proceeds  of  officer's  commission,  912. 

broker,  employment  of  trustee  as,  283. 

charity,  to  inquire  into,  under  Statute  of  Charitable  Uses,  1202,  1203. 

executors  in  the  East  Indies,  whether  they  may  charge,  781,  782. 

mortgagees,  trustees,  &c.,  cannot  charge,  780,  781. 

secus  as  to  trustees  for  absentees  of  estates  in  West  Indies,  781. 

or  if  allowed  to  trustee  by  settlor,  783. 

or  stipulated  for  with  c,  q.  t.,  784. 

or  with  Court  before  acceptance  of  trust,  785. 
payment  of,  by  trustees,  on  sale  by  auction,  685,  686. 
rents,  for  receiving,  where  c.  q.  t.  and  co-trustees  out  of  jurisdiction,  785  note. 

COMMITTEE  OF  LUNATIC. 

charge  for  time  and  trouble,  may  not  make,  780. 

conversion  of  lunatic's  propeity  by,  1243. 

new  trustees,  power  of  appointing,  committee  empowered  to  exercise,  861. 

office  of,  does  not  survive,  293. 

payment  to,  by  trustee,  413. 

repairs,  cannot  make,  after  decree  in  administration  action,  747. 

COMMON  LAW. 

Courts  have  no  jurisdiction  over  trusts,  14,  15. 
creation  of  trust  at.  Chap.  v.  s.  1,  53  et  seq. 

COMMON,  TENANCY  IN.     See  Joint  Tenancy  ;  Tenant  in  Common, 
gOlllM0NICATION,  trust  deed,  of,  to  creditors,  605,  606, 
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COMPANY. 

borrowing  powers  of,  directors  of,  must  not  exceed,  745. 

conversion  of  shares  in,  when  trustees  should  make,  320,  321,  335. 

directors  of,  breach  of  trust  or  misfeasance  by,  745,  1161,  1167.     See  Dikectoe. 

lease  to,  under  power  of  leasing,  by  trustees,  745. 

lien  of,  on  shares  of  members,  916,  925. 

memorandum  of  association,  alteration  so  as  to  comprise  execution  of  trusts,  32- 

notice  to,  by  equitable  owners  of  shares,  905,  906. 

when  sufficient,  914. 
promoter  of,  fiduciary  relation  of,  310,  1138  note, 
provision  in  case  of  bankruptcy  of  shareholder,  119  note, 
public  trustee,  entry  of  name  in  books  not  to  constitute  notice  of  trust,  707. 
restraining  orders  under  6  Vict.  c.  5.  s.  4,  applicable  to  shares  in,  1252. 
securities  issued  by,  transferee  when  affected  by  irregularity  in  issue  of,  901. 
shares  in.     See  Shakes. 
trading,  powers  of  managers  of,  745. 
trustee  of  shares  in,  liability  of,  267. 

trusts,  execution  of,  alteration  of  memorandum  so  as  to  comprise,  32. 
trusts  of  shares  not  usually  noticed,  1248. 
Trustee  Acta,  bound  by  orders  under,  855. 

COMPENSATION. 

breach  of  trust,  from  person  who  benefits  by,  639,  1172,  1179. 
undervalue  of  charity  lease,  in  respect  of,  639. 

COMPLICATION. 

account,  in,  ground  for  relief  in  equity  on  legal  title,  1144. 

trust,  of,  takes  case  out  of  Statute  of  frauds,  s.  10,  1035,  1036,  1065. 

COMPLICITY  in  breach  of  trust,  liability  oi  cestui  que  trust  for,  1179  et  seq. 

COMPOSITION.     See  Debt,  trust  for  payment  of ;  Crbditoks'  Deed. 

creditors,  with,  trustee  making,  whether  disqualified  for  ofiice,  1087  note. 

debt,  of,  powers  of  trustee  to  effect,  739,  740. 

terms  of,  in  creditors'  deed  must  be  strictly  observed,  603. 

COMPOUND  INTEREST.     See  Interest. 

tenant  for  life  advancing  fine  for  renewal  of  lease,  allowed  to,  449. 
trustees  when  charged  with,  397  et  seq. 

COMPOUND  SETTLEMENT  under  Settled  Land  Acts,  648. 

COMPROMISE. 

Attorney-General,  with,  in  accounts  of  charitable  trusts,  1212. 
claims  against  estate,  of,  power  of  tiuatees  to  effect,  739  et  seq. 
married  woman,  on  behalf  of,  jurisdiction  of  Court  to  sanction,  1201. 
one  of  several  trustees,  with,  1176. 

COMPULSORY. 

Payment  into  Court,  when  directed,  see  Chap,  xxxiii.  s.  3,  1254  et  seq.    See 
Pavmbnt  into  Court. 

COMPULSORY  CHURCH  RATE  ABOLITION  ACT,  1868. 
church  trustees  appointed  under,  637. 

may  invest  in  government  or  real  securities,  359. 

CONCEALMENT.     See  Fraud. 

breach  of  trust,  of,  makes  co-trustee  liable,  304. 

fraud,  of,  prevents  bar  to  equitable  relief,  1114,  1121. 

right  to  estate,  of,  account  carried  back  to  accruer  of  title,  1150, 
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OONCUEKENCE. 

cestui  que  trust,  by,  in  breach  of  trust,  1179  et  seq.,  1195. 
trustee,  by,  in  sale  with  other  vendors,  508,  509,  743. 

CONDITION. 

common  law,  is  part  and  parcel  of  the,  34. 

legacy  charged  on  devise  by  way  of,   if   condition  fail  sinks  for  devisee's 

benefit,  178. 
notice  of  terms  of,  trustee  not  bound  to  give,  888. 
married  woman  may  fulfil,  34. 
trust  distinguished  from,  34. 
trust  when  created  by  conditional  words,  160. 
unlawful,  trust  prohibiting  entry  into  naval  or  military  services,  104. 

CONDITIONS  OF  SALE  on  sale  by  rustees,  what  conditions  proper,  515  et  seq. 

CONFIDENCE. 

personal,  at  first  held  indispensable  in  cases  of  trust,  2. 

but  secus  in  later  times,  7. 
trust  in  what  sense  said  to  be  a  confidence,  11   12,  17. 
words  expressing,  may  raise  a  trust,  148,  149. 

CONFIRMATION. 

breach  of  trust,  of,  by  c.  q.  t.,  581  et  seq.,  1199  et  seq. 
infant,  by,  581,  1200. 

married  woman,  by,  581,  1200,  1201,  1231 ;  where  restrained  from  antici- 
pation, 581,  1201. 
settlement,  of,  by  infant  married  woman,  25. 

CONFLICT. 

duty  and  interest,  of,  in  trustee,  780. 

of  laws,  English  law  when  applicable,  909. 

rules  of  law  and  equity,  between,  711,  945. 

CONFORMITY,  trustee  joining  in  receipt  for,  not  answerable,  296,  326,  note. 

CONSCIENCE,  equity  acts  on  the,  64. 

CONSENT. 

breach  of  trust,  to,  by  c.  q.  t.,  effect  of,  1181,  1182. 
direction  to  convert  with  consent  of  A.,  held  imperative,  1222,  1223. 
discbarge  of  tnistee,  with  consent  of  c.  q.  t.,  803. 

discretion,  trustees  must  exercise,  notwithstanding  requisite  consent  given,  349. 
improper  refusal  of,  4isregarded  by  Court,  767. 
infant,  of,  ineffectual,  954. 
investment,  to,  349,  350,  359,  368. 
lord  of  maijor,  of,  to  vesting  order,  851. 
lunatic,  by,  to  exercise  of  power,  given  by  committee,  1333. 
married  woman,  of,  to  breach  of  trust,  }183  ;  to  investment,  when  and  how  to 
be  given,  350. 

to  transfer  to  husband  may  be  revoljed,  954. 
new  trustee,  of,  to  act,  1306. 

power  to  be  exercised  wjth,  of  cs.  q.  t.  where  one  dies,  755. 
previous  to  act,  must  be,  not  subsequent,  350. 
pijfohase  to  be  made  with,  direction  for,  effects  conversion,  1,222,  1223. 
t6u?.nt  for  life,  of,  to  investment,  349,  350,  359,  368. 

to  exercise  of  powers  of  tnjstees,  when  required  wder  Settled  LaQ(l  AotSj 
553,  554,  774  et  seq. 
to  exercise  of  power  of  advancement,  how  affected  by  bankruptcy ,^  735. 
trustees,  of  several,  to  investment,  349. 

4  R 
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COlSrSIDERATION. 

confirmation,  how  far  necessary  to  support,  582. 

existing  debt,  when  a  sufficient,  604. 

instrument  under  seal,  if  voluntary,  not  enforced  in  fayour  of  volunteer,  86,  87. 

meritorious,  agreement  or  imperfect  trust  founded  on,  how  far  enforced,  87,  88. 

assignment  by  felon  not  supported  by,  27. 

parent  cannot  urge,  against  child,  87  note, 
nominal,  will  not  prevent  resulting  trust,  164. 
release  or  waiver,  for,  what  sufiicient,  1200. 

subsequent,  voluntary  bond  or  covenant  may  derive  support' from,  87  note, 
trust  perfectly  created,  is  not  necessary  for,  71. 
valuable,  where  it  exists,  trust  not  averrable,  53,  54  ;  trust  enforced,  71. 

deed  founded  on,  may  be  void  as  against  creditors,  82,  83. 

expense  incurred  in  respect  of  property  amounts  to,  79. 

formalities  of  minor  importance,  where  trust  is  founded  on,  71. 

CONSOLIDATION  OF  MORTGAGES,  384,  742,  894.     See  Moetgage. 

CONSOLS. 

investment  in,  345,  362,  365.     See  Investment. 
redemption  of,  360,  361. 

CONSTRUCTION. 

devise,  of,  to  uses,  244. 

legal  estate,  as  to,  taken  by  trustees,  236  et  seq.     See  LEGAL  Estate. 
powers,  of,  751  et  seq.     See  Power. 
trusts,  of,  governed  by  same  rule  as  legal  estates,  125. 
charities,  for,  622  et  seq.     See  Cha-mty. 

executory,   in  marriage  articles,  128   et  seq.  ;    in   wills,  135   et  seq.     See 
ExEOUTOEY  Trust. 

CONSTRUCTIVE  NOTICE,  403,  1100,  1104,  1106.     See  Notice. 
agent,  clerk,  or  solicitor,  through,  915. 

CONSTRUCTIVE  TRUST,  Chap,  x.,  20i-218.' 

acceptance  of  trust,  constructive,  225.  •  •  •  -    - 

acquiescence,  remedy  of  c.  q.  t.  when  barred  by,  207. 
agency  agreement,  tiuatee  procuring  renewal  of,  to  his  own  firm,  212. 
agent  acquiring  advantage  for 'himself  constructively' a  trustee,  208,' 214,"  312, 
798,  1157. 
but  agent  of  trustee  is  not  constructive  trustee  for  c.  q.  i.,  214,  2iS,  797. 
allowance  for  management'in  cases  of,  782. 
assuming  to  act  as  trustee,  by  reason  of,  1166,  iY67.  .      '  . 
attorney  violating  his  duty,  held  bound  by  a  constructive  trust,  213. 
Bill  in  Parliament,  money  paid  to  tenant  for  life  for  not  opposing,  212. 
business,  person  carrying  on,  compensation  to,  foi  skill  and'  trbuijje,  782.' ' 
_  .  ,  decree  for  salp,  person  to  convey  under,  is'ti-ustee',  '847.  '  .  ,     '  , 

distinction  of,  from  express  trusts  not  clearly  defined,  il2'7.    '  "  ".   ,         .'"' 

doctrine  of,  explained,  201.  ,.  , .•    ,    "     '"...'".' 

equitable  waste,  in  cases  of,  209. "■"■.',   '" ^ 

executor  when  a  constructive  trustee,.  837.  ',  "    '  !      ,"..,'?. 

factor,  acquiring  advantage  for  himself,  is  constriictive  trustee,  208.     ".  ^  .'. 
fine,  when  barred  by,  1100,  1111.    '  '    .'   '    ,.        ..'  ,    '   .   .'..". 

fraud  by'heir,  'H'evise'e,  oflegatee,  .when  rai^ed'b'y,' "6'4.    "."!"'  "  '  ' "  7'""".'  ^ 
...  fraud  by. agent  or  attprn'ey,  effect  of,'  '2).V.,    '""',""   '",, .'  ,".^  '  '"  '  "  '""' 
"""Frauds, 'Statiite  of,  ¥ow"faf -ap'pTfcable'to,  2r6,  ^17,'"l]l'B'5."','  '  '..""'""..  "" 

distinptign, between  .trusts  arising  on  .a  will. and  oh  a  coiiveya'rioe,.  217..218. 
husband  construed  to  be  trustee  for  wife,  969,  1074! 
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OONSTKUOTIVE  TRV ST— eontinued. 

husband  of  tenant  for  life,  purchasing  from  mortgagees  of  settled  property, 

trustee  for  beneficiaries,  202  note, 
implied  trust  and  trust  by  operation  of  law,  distinguished  from,  124  note, 
laches  when  a  bar  to  enforcement  of,  207,  1107,  1118. 
lease  obtained  under  cover  of  tenant  right,  1104  ;  and  see  infra,  renewal. 
Limitations,  Statute  of,  runs  in  favour  of  constructive  trustee,  1126,  1137. 
meaning  of  term,  considered,  124  note. 

mesne  rents  and  profits,  and  sub-fines,  trustee  renewing  lease  accounts  for,  206. 
mortgagee  in  possession,  how  affecting,  212,  213. 
with  notice  of,  is  bound  thereby,  1100,  1107. 
notice  of  trust,  constructive  trust  by  reason  of,  216.     See  Notice. 
partner  acquiring  advantage  for  himself,  constructively  a  trustee,  208. 
payment  into  Court  by  constructive  trustee,  when  ordered,  1258. 
production  of  documents  by  constructive  trustee,  1254. 

profit,  person  in  fiduciary  character  making,  by  his  fiduciary  position  is  con- 
structively a  trustee,  201,  208. 
but  partners  of  trustee  not  liable  as  constructive  trustees  for  profits  made 
by  trust  money,  1186. 
promoter  of  company  may  be  bound  by,  208,  310. 
purchaser  with  notice  of,  bound,  1100. 

renewal  of  lease,  201  et  seq.     See  Renewal  Leaseholds. 
executor  of  trustee,  by,  201. 
expenses  of,  205 ;  how  to  be  borne,  442  et  seq. 

how  far  annuitants  should  contribute  to  fine,  206,  206. 
trustees'  lien  for,  205. 
mortgagee,  by,  202. 

tenant  for  life,  by,  or  other  person  having  partial  interest,  202.  . 
trustee  cannot  sell  right  of,  204. 
yearly  tenant,  by,  203. 
resulting  trust.  Chap.  ix.  163-200.     See  Resulting  Tkust. 
reversion,  purchase  of,  by  trustee,  207,  208. 
salmon  fishings,  grant  of,  by  Crown  to  trustees,  212. 
solicitor,  acting  on  instructions,  not  affected  with,  1159. 

violating  hi^duty,  secus,  213,  215. 
time,  may  be  barred  by  lapse  of,  1108. 

title-deeds,  holder  of,  how  far  constructive  trustee  for  remainderman,  215.. 
Trustee  Act,  within,  what  is,  835,  836,  837.  ,_ 

vendor  of  shares  after  contract,  afiected  mth,  836. 

volunteers  and  purchasers  with  notice  from  trustee,  remedy  against,  207. 
waste  committed,  in  respect  of,  when  arising,  209  et  seq.     See  Waste,,. 

CONTINGENT  INTEREST.  .;'.', 

costs  of  action  by  party  claiming,  423.  '' . ' 

election  by  person  entitled  to,  1234. . 
equitable,  c.  q.  «.' may  assign,  8,  889. 

owner  of,  entitled  to  have  it  secured,  1095 ;  secus  where  possibility  only,  1096, 
lunatic,  of,  order  releasing,  862  (J^seg.,  1314,  1315; 

married  woman,  of,  is  alienable  by  her,  1003.  .       "  ".  , 

payment  into  Court  on  application  of  person  entitled  to,  1255. 
trustee  or  mortgagee,  of,  power  of  Court  to  deal  with,  uiider  trustee  Act, 
844  et  seq.  .  - -M  .  \.  ..■:;:rV:C'' 

CONTINGENT  LEGACY;  -■■' 

maintenance  of  infant  out  of  income  of,"  726  e<scr?.'  '  ;  '  " 

portion  not  satisfied  by,  482. 

tenant  for  life  of  residue  entitled  to  interim  income  of,  337. 
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CONTINGENT  REMAINDER, 
abolished  and  re-enacted,  457. 

destruction  of,  how  formerly  possible,  137,  454  et  seq.  ;  how  now,  137,  456  et  seq. 
Fines  and  Recoveries  Act,  effect  of,  as  to,  455,  456. 

freeholds,  of,  where  legal,  formerly  required  support  of  particular  estate,  90. 
but  not  now,  if  capable  of  taking  effect  as  executory  limitation,  458. 
but  equitable  estates  never  required  such  support,  91. 
legal  limitations  not  construed  as  equitable  in  order  to  protect,  458. 
perpetuity,  when  void  on  ground  of,  109  note,  458. 
protector,  survivorship  of  office  of,  457. 
trustees  for  preserving,  duties  of.  Chap.  xvi.  454-458. 

limitation  to,  how  usually  framed  and  object  of,  454,  455. 
"  and  their  heirs,"  whether  it  can  be  cut  down,  241,  242. 
whether  necessary  since  8  &  9  Vict.  c.  186.  .  .  137. 
special  trust  to  preserve,  not  a  use  within  Statute  of  Uses,  234. 
trustee  for  preserving,  may  purchase  trust  property,  570. 

receiver,  may  be,  311,  312. 
waste,  duty  of,  to  prevent,  137. 

CONTINUANCE  OF  TRUST. 

"continuing"  trustee,  818,  824. 
power  during,  756. 

CONTRACT. 

assignment  of  equitable  interest  does  not  operate  by  way  of,  77. 

-estui  que  trust,  by,  not  to  determine  trust,  886. 

charging  lands  possessed  at  particular  time  raises  implied  trust,  160. 

conditional  on  approval  of  Court,  how,  and  when  to  be  entered  into,  499,  588 

et  seq, 
conversion  of  property  by  contract  for  sale  or  purchase,  1032,  1219,  1220.     See 

CONVBESION. 

disclaimer  of,  224. 

foreign  property,  as  to,  when  enforceable,  49. 

informal  trust  for  value  enforced  as,  71. 

married  woman,  by,  as  to  separate  property,  974  et  seq. 

under  Married  Women's  Property  Act,  1882,  975,  976. 
private,  trustees  may  sell  by,  513,  514. 
purchase,  for,  on  death  of  purchaser,  executor  paid  price  but  heir  entitled  to 

purchase,  1220 ;  secMS,  now,  1220. 
remuneration,  for,  by  trustee,  784,  785. 
sale,  for,  by  cestui  que  trust,  501. 

implied  trust  arising  under,  160,  161. 

judgment  against  vendor  after,  1031  et  seq. 

on  death  of  vendor,   devolution  of  land  and  right  to  purchase  money, 
836,  1219. 
settlement,  for,  of  particular  property  or  property  acquired  during  coverture 

raises  implied  trust,  160. 
trustee  by,  without  power  of  sale,  at  request  of  beneficiaries,  508. 
trustee  for  purchase  may  enter  into,  585,  586,  587. 

trustee  for  sale,  by,  sanction  of  Court  when  requisite  to,  499,  500.     See  Sale. 
voluntary,  under  seal,  effect  of,  86. 

CONTRIBUTION. 

charities  founded  by  voluntary,  trusts  of,  how  expounded,  626. 
co-trustees,  amongst,  on  breach  of  trust,  1177  et  seq. 

claim  for,  may  now  create  specialty  debt,  1177. 

none  in  case  of  fraud,  283. 
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CO'STRIBVTIO'N— continued. 

secus  in  favour  of  trustee  in  bankruptcy  of  bankrupt  trustee,  1190. 
time  under  Statute  of  Limitations  when  beginning  to  run,  1142. 
mortgaged  estates,  several,  by,  to  discharge  of  incumbrances,  928  ei  seq. 
renewable  leaseholds,  to  fines  on  renewal  of,  438,  446  et_  seq.  ■  See  Renewable 

Leaseholds. 
unequal,  by  joint  purchasers,  raises  implication  of  tenancy  in  common,  186. 

COKTRIBUTORY  MORTGAGE,  trustees  should  not  lend  on,  385. 

CONTROL. 

powers,  how  far  Court  will  control,  765  et  seq. 

trustee  must  not  put  trust  property  out  of  his  own,  330,  331,  386,  392. 
retiring,  should  not  part  with,  until  successor  appointed,  813,  814. 

CONVENIENT  SPEED,  what  it  means,  321. 

CONVERSION. 

bank  shares,  duty  of  trustee  to  convert,  321. 
contract  for  sale  or  purchase,  by,  1031,  1032,  1219,  1220. 
Court,  sale  by  order  of,  when  conversion  is  effected  by,  172,  173,  174,  1227. 
discretionary  power  of  sale,  where  trustees  have,  174. 
infant's  property,  as  to,  173. 
Lands  Clauses  Act,  under,  174. 
lunatic's  property,  as  to,  173. 
Partition  Act,  1868,  under  173. 
descent,  course  of,  affected  by,  1062,  1063. 
discretion  of-trustees  as  to.  Court  does  not  interfere  with,  322,  332,  1218  note. 

how  to  be  exercised,  504,  505. 
doctrine  of,  when  directed  by  will,  171,  1215,  1216,  1228. 

election   to   take   property   in   unconverted   state,    886,    1229    et   seq.     See 
Election. 
land  directed  to  be  converted  into  money,  886,  1229. 
money  into  land,  886,  1229. 
how  presumed  or  expressed,  1238,  1239. 
what  persons  are  capable  of  electing,  1229  et  seq. 
enjo3rment  in  specie,  333. 

express  trust  for,  must  be  strictly  pursued,  332. 
foreign  bonds  or  stocks,  duty  of  trustees  to  convert,  320,  321. 
Government  annuities,  of,  investment  of  money  arising  from,  361. 
hazardous  though  not  wasting  securities,  of,  343. 
imperative  direction  necessary  in  order  to  effect  notional  conversion,  1218  note, 

1221,  1222,  1227. 
improper,  of  investments,  liability  of  trustee  for,  390,  et  seq.     See  Investment. 
income  accruing  before  conversion,  application  of,  as  between 
tenant  for  life  and  remainderman,  336. 
accumulation  and  investment,  where  there  is  direction  for,  tenant  for  life 
takes  income  from  end  of  first  year,  336. 
where  investment  directed,  337. 
discretion,  where  trustees  have,  as  to  time  of  conversion,  340. 
proportion  allowed  to  tenant  for  life,  how  determined,  338,  339. 
reasonable  fruit  of  property,  tenant  for  life  entitled  to,  338. 
refunding,  by  tenant  for  life,  389. 

reversionary,  where  property  to  be  converted  is,  341,  342,  343. 
India,  assets  in,  duty  of  trustee  to  convert,  389. 
infant's  property,  of,  when  authorised,  1245  et  seq.     See  Infant. 
investment,  of,  when  trustee  bound  to  make,  332  et  seq. 
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land  directed  to  be  converted  into  money,  1W5 ;  treated  as 
money,  ib., 
alien  may  take  proceeds  of,  1225. 
charity-could  not  take,  1226  ;  secMS  now  under  Mortmain,  &o..  Act,  1891.  .  . 

1227. 
debenture,  specific  bequest  subject  to  incumbrance,  Locke  King's  Act,  1226. 
duty,  subject  to,  as  personal  estate,  1224. 
election  to  take,  as  land,  885  el  seq.     See  Election. 
failure  of  trust  for  conversion,  1225. 
felony,  proceeds  forfeitable  for,  if  land  in  fact  sold,  1225. 

secus  after  expiration  of  punishment,  1225. 
gavelkind  lands,  course  of  descent  of,  after  conversion,  1062. 
general  bequest  of  personal  estate,  passes  by,  1223. 
heir,  right  of,  to  undisposed  of  proceeds  of  sale,  171. 
imperative,  direction  must  be,  in  order  to  effect  conversion,  1218  note, 

■1221,  1222. 
interim  rents,  right  to,  where  no  power  to  postpone,  339. 
judgment  against  c.  g.  t.  whether  binding  on,  1031  et  seq. 
Locke  King's  Act,  1226. 

mortgagee  selling  under  power  of  sale,  who  entitled  to  surplus  proceeds, 
1227. 
where  mortgagee  is  trustee  for  sale,  1228,  1229. 
next  of  kin  not  entitled  where  land  "at  home,"  1224. 

land  not  considered  at  home  if  actually  conveyed  to  trustees,  1225. 
option  to  purchase,  effect  of,  1227,  1228. 
personal  representative,  land  devolves  on,  though  conversion  postponed  by 

the  will,  1224. 
rents  before  conversion,  how  applicable,  1224. 
share  of  proceeds  subject  to  mortgage,  Locke  King's  Act,  1226. 
leaseholds,  trustee  when  bound  to  convert,  333. 

tenant  for  life  of  residue,  to  what  income  entitled  wh(re  leaseholds  un- 
converted, 340. 
long  annuities,  duty  of  trustee  as  to  conversion  of,  333. 
lunatic's  property,  of,  when  authorised,  1240  et  seq.     See  Lunatic. 
money  directed  to  be  laid  out  on  land,  1187,  treated  as  land,  ib. 
curtesy,  is  subject  to,  1215. 
devise  of  "  lands,"  passes  by,  1217. 

dower,  qusere  whether  formerly  subject  to,  1215, 1217  ;  is  now,  1217. 
election  to  take,  as  money,  886,  887,  1229  et  seq.     See  Election. 
escheat,  not  subject  to,  1216. 
forfeiture,  not  subject  to,  on  conviction  for  felony,  1059. 

so  where  paid  into  Court  under  Act  of  Parliament,  1225. 
heir  of  c.  q.  t.  when  entitled  to,  1218  et  seq. 

heir  of  settlor  or  covenantor,  when  entitled  as  against  his  personal  repre- 
sentative, 1218  et  seq. 

heir  entitled  if  any  person  has  an  equitable  interest,  1218,  1219. 
secus,  if  money  is  "at  home,"  1220,  1221. 
hotchpot,  not  brought  into,  by  child  receiving  orphanage  share,  1217. 
imperative,  direction  must  be,  in  order  to   eflTect  conversion,  1218  note, 
1221,  1222. 
notwithstanding  power  to  invest  on  other  security,  1222. 
"request,"  direction  to  convert  at,  held  imperative,  1222,  1223. 
where  uses  declared  exclusively  applicable  to  real  estate,  1222. 
judgment,  is  subject  to,  1217. 
legacy  duty,  subject  to,  1217. 


INDEX 


1367 


CONVERSION— money  directed  to  be  laid  out  on  land— continued, 

next  of  kin   of  settlor,  right  of,  to  undisposed  of  interest  in  the  money, 
174. 
whether  resulting  interest  results  as  realty  or  personalty,  174. 
question  determined  by  actual  character  of  property,  174. 
personal  assets,  not  accounted,  and  (formerly)  not  liable  to  simple  contract 

debts,  1217. 
personal  estate,  when  passing  under  general  bequest  of,  1217, 
will  of  c.  q.  t.,  how  affected  by,  1217. 
mortgage  security,  whether  trustee  or  executor  bound  to  convert,  325,   326 

note, 
option  to  purchase,  exercise  of,  effecting  retrospective  conversion,  1227,  1228. 
optional  direction  for,  effect  of,  1218  note. 

order  for  sale  in  administration  action  operates  as,  172,  173,  1226. 
personal  property  given  in  succession,  duty  of  trustee  to  convert, 

332  et  seq. 

where  property  wasting,  333. 

where  property  not  wasting,  but  investment  not  authorised  by  Court,  385. 

where    property   cannot  be    profitably   converted,   tenant   for   life    takes 
interest  on  value,  339. 

where  specifically  given,  or  intention  shown  that  property  should  be  en- 
joyed in  specie,  secus,  333. 
personal  security,  of  investment  on,  323. 

postponement  of,  by  trustees,  under  discretionary  power,  323,  339,  741, 
reconversion,  implied  trust  for,  173,  513. 

by  election  of  c.  q.  t;  1229  et  seq.     See  Election, 
renewable  leaseholds,  of,  by  trustees,  442,  443. 
rents  before  conversion,  tenant  for  life  entitled  to,  1224. 
residuary  property,  of,  when  proper,  332  etseq. 
retrospective,  by  exercise  of  option,  1227,  1228. 
reversionary  interest,  of,  in  favour  of  tenant  for  life,  340,  341,  342. 
securities,  duty  of  trustees  to  convert,  320  et  seq. 
shares  in  canal,  insurance  and  railway  companies,  of,  320,  321,  322,  323. 

in  unlimited  companies,  of,  321. 
specie,  direction  for  enjoyment  in,  effect  and  sufficiency  of,  333. 
specifically  bequeathed  property,  of,  333. 

tenant  for  life  and  remainderman,  as  between,  334  et  seq.     See  sup.  income. 
time  for  conversion  of  securities  by  executors  or  trustees,  320. 
tortious,  of  trust  estate  by  trustee,  270,  1150  et  seq.,  1240. 

does  not  affect  rights  of  c.  q.  t.,  1150,  1230  ;  infant,  1245  ;  lunatic,  1241. 

right  of  c.  q.  t.  to  follow  trust  estate,  270.     See  Breach  of  Trust. 
trustee,  by  act  of,  not  permitted  to  vary  rights  of  c.  q.  t.,  1240  et  seq. 
unauthorised  investment,  of,  334,  335,  353. 

wasting  property,  trustee  hound  to  convert,  where  given  to  persons  in  success- 
sion,  333,  353. 

secus  where  intention  that  property  should  be  enjoyed  in  specie,  333. 
will,  conversion  confined  to  purposes  of,  171. 
wrongful,  effect  of,  disregarded  by  Court,  1240.  " 

CONVEYANCE. 

assignee  of  c.  q.  t.  right  of,  to  call  for,  879,  880,  889. 

cestui  que  trust,   right   of,    to   call   for,    596,    879   et  seq.,    1073.     See    infra,, 

trustee. 

charity,  to,  formalities  attending,  104  et  seq.,  636. 

costs  of  proceedings  to  compel,  trustee  when  ordered  to  pay,  880,  881, 

costs  of,  under  Solicitors'  Remuneration  Act,  686. 
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Court,  by  order  of,  under  Trustee  Act,  850. 

Court  of  Common  Pleas,  under  order  of,  34  note. 

definition  of,  within  Trustee  Act,  849  note. 

disclaimer  should  not  he  by  way  of,  220. 

equitable  estate,  of,  construction  of,  125  ;  usual  form  of,  890  ;  precautions  in, 

906  et  seq. 
execution  of,  power  of  Court  to  direct,  856  note, 
executor  when  entitled  to  call  for,  from  heir,  1219. 
fraudulent  intention  of  grantor,  effect  of,  164,  165. 
"  grant,"  effect  of,  in  operative  part,  622,  882. 
judgment  for,  vesting  order  consequential  on,  847. 

married  woman,  by,  34,  35,  36,  954,  975.     See  Fines  and  Recovebies  Act. 
mistake  by  grantor,  effect  of,  165. 
new  trustees,  to,  810  et  seq.     See  New  Tkustebs. 
parties  to,  when  cs.  q.  t.  should  be  made,  528,  1293  note, 
when  administration  action  is  pending,  532. 

Settled  Land  Act,  under,  by  beneficial  owner,  881. 
refusal  to  convey,  power  of  Court  to  make  vesting  order  in  case  of,   845, 

848  note, 
resulting  trust  on  conveyance  without  consideration,  163. 
revocation  of  will  by,  932. 

Settled  Land  Acts,  under  provisions  of,  663,  664,  688,  689,  693. 
trust  to  convey  is  special  trust,  234. 
trustee,  by,  of  legal  estate,  251. 

all  trustees  must  concur  in,  291. 

appointees,  to,  under  power,  883,  884. 

appointment  of  new  trustees,   on  occasion  of,    810  et  seq.       See  New 
TatrsTEES. 

assignee  of  c.  q.  t. ,  on  direction  of,  880. 

cestui  que  trust,  on  direction  of,  879  et  seq. 

compellable,  though  c.  q.  t.  has  already  recovered  on  bond,  282. 

costs  of,  880  et  seq. 

description,  by  what,  trustee  bound  to  convey,  880. 

form  of,  880  et  seq. 

liability  of  trustee  refusing  to  convey,  880  et  seq. 

lien  of  trustee  for  expenses,  priority  of,  795. 

married  woman,  by,  35,  36,  987  note. 

parcels,  whether  trustee  compellable  to  convey  in,  880. 

tenant  in  tail,  trustee  not  bound  to  convey  fee  simple  to,  880. 

trustee  of  equitable  interest,  to,  882,  883. 

undivided  share,  to  owner  of,  880  note, 
trustee,  by,  under  trust  for  sale,  518  et  seq.     See  Sale. 
trustee,  to,  on  sale,  how  to  be  framed,  593  et  seq. 
vesting  order  operates  as,  849. 

may  be  made  notwithstanding  conveyance  is  obtainable,  843  note,  847  note. 

CONVEYANCING  ACT,  1881.     See  Table  of  Statutes. 

acknowledgment  under,  of  right  to  production  of  deeds  524,  525. 

consolidation  of  mortgages  precluded  by,  384. 

contract  for  sale  of  land,  stipulations  implied  in,  586,  587. 

covenants  by  trastees  when  implied,  623. 

disclaimer  of  power  under,  759. 

"grant,"  us«  of  word,  in  conveyance  not  necessary,  882. 

infant,  maintenance  of,  powers  of  Act  as  to,  716  et  seq. 

management  of  land  of,  during  minority,  powers  as  to,  716  et  seq. 
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CONVEYANCING  ACT,  \m-corUmued. 

long  term  of  years,  conversion  of,  into  fee  simple,  746. 
power  of  attorney,  duration  and  revocability  of,  411,  412. 
powers  conferred  by,  to  be  deemed  proper  powers,  147. 
release  of  power  by  donee,  under  s.  52,  762. 

power  coupled  with  a  duty,  762. 
restraint  against  anticipation,  discharge  of,  by  Court,  1013,  1014. 
title,  proof  of,  to  be  made  on  sale  of  land,  519. 
trust  estates,  devolution  of,  under  s.  30,  247,  248. 
undertaking  under,  for  safe  custody  of  deeds,  525. 
vendor,  personal  representative  of,  empowered  to  convey,  260,  836. 

CONVEYANCING  ACT,  1882. 

constructive  notice,  provisions  as  to,  1104,  1105. 

CONVICT. 

administrator  of  property  of,  appointed  by  Crown,  28. 

public  trustee  may  be  appointed,  701. 
definition  of,  28. 

interim  curator  in  absence  of  administrator,  28. 
revesting  of  property  of,  28. 
trustee,  removal  of,  and  appointment  of  trustee  in  place  of,  840. 

CONVICTION. 

felon,  of,  effect  of,  on  property,  27,  1058  et  seq.  ;  under  33  &  34  Vict,  o.  23, 

...  27,  28,  1059.     See  Foefbituee. 
trustee,  of,  279. 

appointment  of  new  trustee  on,  840. 

COPIES. 

accounts,  of,  whether  c.  g.  t.  entitled  to,  887. 
deeds,  of,  what  copies  new  trustees  are  entitled  to,  832. 
documents,  of,  whether  c.  q.  I.  entitled  to,  874. 
vouchers,  of,  whether  c.  q.  t.  entitled  to,  531. 

COPYHOLD 

admission  to,  fine  on,  262,  263.     See  infra,  fines, 
in  excess  of  surrender  how  far  void,  263  note, 
appointment  of  person  to  convey,  under  Trustee  Act,  851. 
assets,  formerly  not,  1034  note,  1063. 

seeus  now  under  3  &  4  Will.  4  c.  104,  1066. 
conditional  fee  in,  where  no  custom  to  entail,  48. 
covenant  to  surrender,  covenantor  a  trustee  under  Trustee  Act,  837. 
custom  to  entail,  48. 

customary  freeholds  are  in  fact  privileged  copyholds,  278,  932. 
declaration  of  trust  of,  by/em«  covert,  21. 
descent  of,  same  in  trust  as  legal  estate,  47,  1061. 
devise  of  legal  interest  in,  formerly  by  will  unattested  and  unsigned,  931. 

of  equitable  interest,  932. 
disclaimer  of,  to  avoid  payment  of  fine,  effect  of,  264,  265. 
Dower  Act  does  not  affect,  946,  949. 
enfranchisement  of,  powers  of  trustees  to  effect,  291,  745. 

purchaser  not  entitled  to  proof  of  title  to  make,  519. 
entail  of  legal  and  equitable  estate  in,  where  possible,  48. 

where  no  custom  to  entail,  how  to  be  settled  48,  49. 

equitable,  how  barred,  891. 
equitable  interest  in,  follows  devolution  of  legal  estate,  48,  1061  ;  how  devisable, 
932,  1062. 
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escheat  of,  properly  speaking,  cannot  take  place,  276,  277. 
execution  against,  by  elegit,  1038. 

fines  on  admission  of  trustee  to,  how  and  when  payable,  262  et  seq. 
charged  on  trust  estate,  how  raised,  453. 
charities,  on  leases  by,  637. 
equitable  interest,  none  on  devolution  of,  263. 
income  of  lord,  treated  as,  876. 

new  trustee  appointed  by  Court,  on  admission  of,  851  note, 
payment  of,  not  a  condition  precedent  to  admission,  262,  263. 
rate  of,  where  co-trustees,  264. 

tenant  for  life  and  remaind  erman,  how  to  be  borne  as  between,  453.  - 
trustee  for  sale,  on  death  of,  pending  contract,  how  payable,  162. 
trustee  paying,  entitled  to  reimbursement,  265. 
trustee  of  a  term  of  years,  on  admission  of,  264. 
Frauds,  Statute  of,  declaration  of  trust  of  copyholds  is  within,  65. 
but  not  surrender  to  uses,  55  note. 

nor  devise  of  legal  estate,  931 ;  quaere,  as  to  equitable  interest,  931,  932. 
free-bench,  estate  of  trustees  subject  to,  at  law,  246. 

equitable  interest  not  subject  to,  945. 
heir,  customary,  of  trustee,  lord  when  bound  to  admit,  263. 
heriot  payable  on  decease  of  trustee,  263. 
investment  on  mortgage  of,  by  trustees,  382. 
joint  tenants,  fines  on  admission  of,  263. 
legal  estate  in,  when  passing  under  devise  to  trustees,  247. 
where  freeholds  and  copyholds  coupled  together,  241. 
lives,  for,  how  devolving  under  1  Vict.  o.  26,  s.  6,  186. 

how  far  purchase  of,  in  name  of  stranger,  raises  resulting  trust,  1'87. 
how  far  in  name  of  child,  193. 
trustees  should  not  purchase,  590. 
lord  bound  by  entry  of  trust  on  court  roll,  277. 

consent  of,  to  vesting  order,  851. 
lunatic,  of,  effect  of  enfranchisement  of,  1244. 

vesting  order  as  to,  863,  1315. 
mortgagee  of,  devolution  of  estate  of,  13. 
new  trustee,  fine  payable  on  admission  of,  263,  851  note. 

vesting  of  copyholds  in,  814. 
remainderman,  admission  of,  rights  of  lord  as  to,  263  note, 
resulting  trust  on  purchase  of,  186. 
settlement  of,  to  correspond  with  limitations  of  freeholds  in  strict  settlement,   48. 

how  to  be  effected  where  no  custom  to  entail,  48. 
sole  trustee  of,  devolution  of  legal  estate  on  death  of,  248. 
surrender  formerly  required  to  pass  legal  estate  by  will,  931. 

on  what  principle  supplied  in  equity,  931,  932. 
termors  for  years,  rights  of  lord  as  to  admission  of,  264. 
trust,  entry  of,  on  court  roll,  effect  of,  277,  278. 
trust,  may  be  the  subject  of,  48. 
trust  of,  cannot  be  declared  by  parol,  55. 
trust  and  mortgage  estates  in,  devolution  of,  248. 
trustee  of,  within  Trustee  Act,  836. 
uses  of,  arc  not  within  Statute  of  Frauds,  55  note, 
vesting  order  as  to,  power  of  Court  to  make,  836,  850,  851. 
"Wills  Act,  subject  to,  931,  932. 

COEONEE,  ceslui  que  ii-ust  or  trustee  formerly  entitled  to  vote  for,  262, 
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COKPOEATION. 

alienation  of  property  by,  20,  31. 

attaching  property  of,  mode  of,  1218. 

breach  of  trust  by,  621,  622,  1164.     See  Chakity. 

bye-laws,  may  make,  but  not  30  aa  to  defeat  object  of  foundation,  629. 

capacity  of,  to  stand  seised  to  use,  or  to  be  trustee,  2,  7,  12. 

cestui  que  trust,  may  not  be,  of  lands  without  license  of  Crown,  45,  103. 

charitable  trust,  administration  of,  30. 

charity,  incorporation  of  trustees  for,  643,  644. 

trustees  for,  appointed  in  place  of  corporation,  1091,  1092. 
constructive  notice,  distinction  between  corporations  and  individuals  as  affected 

by,  1212. 
costs,  corporation,  being  trustees,  when  ordered  to  pay,  1276. 
creation  of  trust  by,  20. 
Crown,  license  of,  necessary  for  conveyance  to  corporation  upon  trust,  31 ;  or 

upon  trust  for  corporation,  45. 
dissolution  of,  devolution  of  property  on,  167  note, 
eleemosynary,  where  Crown  visitor  of,  visitatorial  power  committed  to  Lord 

Chancellor,  622. 
equity,  amenable  to  Court  of,  30. 
investment  of  moneys  of,  in  real  securities,  357. 

loan  to,  trustee  negotiating  for,  should  not  hand  money  to  broker,  286. 
municipal,  are  trustees  of  property  under  Municipal  Corporations  Act,  20,  31. 
and  cannot  alienate  wittiout  consent  of  Lords  of  Treasury,  20,  31. 
mayor  of,  cannot  profit  by  office,  310. 
notice  not  readily  imputed  to,  1212. 
stocks  of,  investment  in,  by  trustees,  363,  364. 
"  true  owner,"  cannot  consent  as,  under  Bankruptcy  Act,  274. 
trust  for,  when  valid,  103. 
trustee,  may  be,  12,  30,  31,  32. 

use,  could  not  stand  seised  to,  2,  30;  secus  as  to  trusts,  30. 
visited  by  Crown,  through  High  Court  of  Justice,  62] ,  622. 

CORPUS. 

costs  under  s.  42  of  Trustee  Act  whether  payable  out  of,  436. 
what  is  to  be  regarded  as,  and  what  income,  340,  341,  876,  877,  1187,  1188. 
And  see  Apportionment. 

COSTS.     Chap,  xxxiii.  s.  5,  1265-1277. 

accoiints,  of  taking,  trustee  entitlf  d  to,  1273. 

secus,  in  case  of  misstatement,  refusal  to  account,  or  other  impropriety, 
876,  877,  1271  et  seq. 
Act  of  Parliament,  of  application  for,  629. 
action,  of,  when  allowed  to  trustee  out  of  estate.  230  note,  710,  791. 

unnecessary,  trustee  liable  for  costs  of,  419. 
administration  action,  of,  are  testamentary  experses,  800. 
allowances  to  trustees,  Chap,  xxiv.,  780-802. 

expenses,  for,  787  et  seq.     See  Expenses. 

time  and  trouble,  for,  780  et  seq 
appeal  for,  by  trustee,  435,  1268  note,  1271. 
appeal,  of,  trustee  answerable  for,  419. 
appeal,  of,  trustees  served  with  notice  of,  1277. 
,  appointment  of  new  trustee,  of  improper,  771,  831. 

under  Trustee  Act,  858. 
apportionment  of,  in  action  against  executor  of  defaulting  executor^  1274. 
bankrupt  trustee,  of,  788,  1274. 
Bill  in  Parliament,  of  opposing,  718,  789. 
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breach  of  trust,  of  action  for,  1175,  1176,  1270  et  seq. 

charges  and  expenses,  trustee  when  allowed,  787  et  seq,,  881,  1267, 1268.     Set 

Expenses. 
claim  to  trust  fund,  of  improper,  409. 
conveyance,  of,  from  trustee  to  c.  g.  t,,  880  et  seq. 

refusal  by  trustee  to  make,  at  direction  of  c.  q.  t.,  880  et  seq. 
conveyancing  matters,  in,  under  Solicitor's  Eemuneration  Act,  789. 
copies  of  deeds,  &o.,  of,  supplied  to  trustees,  831,  832. 
corporation,  against,  pleading  ignorance  falsely,  1276. 

or  suppressing  documents,  1276. 
corpus  or  income,  whether  payable  out  of,  436. 
co-trustees,  contribution  between,  1177. 
co-trustees,  of,  severing  in  legal  proceedings,  292,  1272. 
Court,  of  application  for  sanction  of,  when  allowed  to  trustee,  419,  421. 
creditors,  of,  in  administration  action,  1268. 

as  between  plaintiff  and  residuary  legatee,  1268. 

as  between  plaintiff  and  co-creditors,  1268. 
day,  of,  paid  by  trustee  not  appearing  at  hearing,  1269. 
decree,  after  passing  of,  trustee  cannot  get  costs,  1269. 
deduction  of,  from  trust  fund,  1271. 
deed,  of,  direction  to  pay,  implied,  796. 
defaulting  trustee,  of,  788,  1273,  1274. 
defendant,  of  trustee  made,  as  necessary  party,  791,  1265. 
defending  action,  of,  when  allowed  to  trustee,  791. 
denying  falsely  claim  of  plaintiff,  trustee  pays  costs,  1275. 
discharge  in  bankruptcy,  trustee  entitled  to  costs  from  date  of,  1274. 
disclaiming  trustee,  of,  221,  1270. 

disclaimer  by  pleading,  221,  1270. 
discretion  of  Court,  are  in,  1266  note,  1267  note. 

but  this  does  not  deprive  trustee,  &c.,  of  right  to  costs,  1267  note, 
documents,  trustee  suppressing,  pays  costs,  1276. 
doubtful  construction,  in  case  of,  1274. 

point  of  law,  1274. 
dower  trustee,  of,  as  against  mortgagee,  1265. 
enfranchisement  of  copyholds,  of,  may  be  charged  on  estate,  745. 
estate,  out  of,  may  be  given  under  Trustee  Act,  858. 
excessive,  how  moderated,  788. 
executor  or  administrator,  of,  797. 

account,  of  taking,  when  disallowed,  &c.,  1276. 

creditors'  action,  in,  have  priority  over  costs  of  plaintiff',  1 266. 
rule  at  law  formerly  different,  1266. 

defaulting  executor,  of,  1274. 

denying  assets  falsely,  deprived  of  costs,  1275. 
or  relationship  of  next  kin,  1277. 

improperly  retaining  balances,  1274. 

interest,  where  ordered  to  pay,  as  for  breach  of  trust,  1277. 

paying  fund  into  Court  under  Trustee  Act,  427,  1310. 

real  estate,  right  to  recover  costs  out  of,  where  personal  exhausted,  1266. 

set-off  of  debt  of,  against  costs,  788. 

trustee,  of,  suing  to  recover  trust  estate,  1275. 
expenses,  allowance  to  trustee  for,  787  et  seq.,  1267,  1268.     See  Expenses. 
extra,  trustee  who  has  been   paid  between  party  and  party,  where  allowed, 

789,  790. 
fees  to  counsel,  allowance  for,  789. 
fraud,  trustee  of  deed  tainted  by,  whether  allowed  his  costs,  1270. 
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fund  in  Court,  out  of,  1267. 

ignorance,  trustee  falsely  pleading,  pays  costs,  1276. 

improper  appointment  of  trustees,  of,  771,  830. 

infant,  of  trustee  acting  for  protection  of,  against  parent,  1275. 

infants  contingently  entitled,  out  of  fund  of,  1267. 

information,  of,  relator  responsible  for,  1202. 

innocent  trustee,  of,  guilty  trustee  ordered  to  repay,  1272. 

interest  on,  not  allowed,  790,  791. 

inventory,  trustee  neglecting  to  make,  deprived  of  costs,  231. 

leasing  charity  lands  with  covenants  for  private  advantage,  trustee  deprived  of 

costs,  637. 
legatee's  suit,  in,  1268. 
lien  of  solicitor  for,  796.     See  Solicitor. 
lien  of  trustee  for  expenses,  795,  796.     See  Lien, 

prevails  over  costs  of  administration  action,  795. 
lunatic  mortgagee  or  trustee,  of  vesting  order  as  to  estate  of,  864,  865. 
married  woman  when  liable  for,  977,  1018. 
misconduct,  trustee  guilty  of,  1270  et  seq. 

loses  right  to  reimbursement,  790. 

pays  costs  or  portions  thereof,  393,  394,  1088,  1270,  1271  et  seq. 

where  misconduct  discovered  in  progress  of  proceeding,  1273. 

where  proved  only  in  part,  1272  ;  or  trivial,  1275. 

purchase  of  trust  property  by  trustee  at  auction,  without  fraud,  1272. 
misstatement  of  accounts  by  trustee,  1276. 
mistake,  trustee  committing,  when  ordered  to  pay,  1277. 
neglect  of  trustee,  of  proceedings  caused  by,  421,  790,  1270,  1271. 
new  trustees,  of  appointing,  unnecessarily  or  improperly,  771. 

under  Trustee  Act,  858. 
official  liquidator  not  entitled  to  same  latitude  as  trustee,  1273. 
originating  summons,  where  question  capable  of  decision  on,  421,  1271. 
Parliament,  of  proceedings  in,  when  allowed  to  trustees,  629,  718,  789. 
part  of  action,  of,  trustee  when  allowed,  1273,  1274. 
party  and  party,  as  between,  1265. 

trustee  receives,  as  against  stranger,  790. 

and  so  in  action  for  enforcing  invalid  trusts,  1270. 
but  is  entitled  to  be  reimbursed  full  costs,  790. 
payment  out  of  Court,  of  application  for,  under  Trustee  Act,  433  et  seq. 
payment  out  of  Court,  of  petition  for,  where  trustee  respondent,  1266. 
petition,  trustee  cannot  obtain  order  for  costs  by,  after  decree  passed,  1269. 

of  unnecessary  appearance  on,  434. 
plaintiff  failing  not  necessarily  bound  to  pay  trustee's  costs,  1265. 
plaintiff,  of,  having  no  interest  or  interest  which  ceases,  423. 
portions,  of  raising,  thrown  on  estate  charged,  488. 
priorities,  of  action  to  declare,  1269  note. 

professional  charges,  trustee  not  permitted  to  make,  312,  313,  314,  782, 783, 1268. 
protection  of  estate,  for,  allowed,  789. 

purchase,  improper,  by  trustee,  of  action  to  set  aside,  579,  1272. 
purchase,  of,  by  trustees  for  purchase,  593. 
real  estate  of,  administration  of,  801. 
receiver,  expense  of,  falls  on  tenant  for  life,  1264. 

priority  of  costs  and  remuneration  of,  1264. 
recovered,  how,  by  trustee  as  against  c.  q.  t.  or  trust  estate,  1267.    See  Expenses. 
refusal  to  transfer  trust  estate,  occasioned  by,  880  et  seq. 
re-hearing,  none  for  costs  only,  1269. 
reimbursement  in  respect  of,  right  of  trustee  to,  787  et  seq. 
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residuary  estate,  out  of,  435. 

retaining  balances  improperly,  trustee  fixed  with  costs,  1274. 

retention  by  trustee  of  sum  to  answer,  417. 

retiring  from  caprice,  trustee  pays  costs,  834  ;  secus  where  retiring  on  sufficient 

ground,  ib. 
sale  by  trustees  to  raise  coats  and  expenses,  634. 
separate  estate,  out  of,  799,  977,  978. 
set-off  against,  for  debt  of  executor,  788. 
set-off  for,  by  executor  against  legatee,  895. 

solicitor's  lien,  how  affected  by,  894  note, 
setting  aside  deed,  of,  1270. 
setting  up  title  of  his  own,  or  trust  different  from  existing  one,  trustee  pays 

costs,  1276,  1277. 
Settled  Land  Act,  under,  trustee  may  reimburse  himself,  790. 

payable  out  of  purchase-money,  682,  684,  685. 
severing  in  defence,  costs  of  trustees,  292,  1272. 
solicitor  and  client,  as  between,  1267  et  seq. 

allowed  in  matters  between  c.  q.  t.  and  trustee,  789,  1267. 

creditors'  and  legatees'  suits,  in,  where  estate  deficient,  1268. 

disclaiming  trustee,  not  allowed  to,  1270. 

jurisdiction  to  award,  1265,  1267. 

trustee  and  stranger,  as  between,  may  be  allowed,  1265. 
solicitor,  costs  of,  when  trustee,  312  et  seq.,  1268.     See  Soucitoe. 

cestui  que  trust  obtaining  taxation  against,  790,  797,  798. 

professional  charges  not  allowed  to,  when  trustee,  312,  313,  314,  1268. 
Solicitors' Remuneration  Act,  1881,  under,  789. 

specific  performance,  in  action  for,  trustee  when  entitled  to  charge,  on  estate,  511. 
taxation  or  moderation  of  bill  of,  at  instance  of  c.  q.  t.,  788,  790,  797,  798. 
tenant  for  life,  incurred  by,  when  allowed  to  trustees,  789. 
tender  of,  to- party  whose  appearance  is  unnecessary,  434  note, 
testamentary  expenses,  what  are,  800,  801. 
trust  to  pay,  how  construed,  801. 

trustee,  of,  as  between  himself  and  stranger,  trustee  on  no  better  footing  than 
ordinary  litigant,  1265. 

as  between  himself  and  c  q.  L,  1267  et  seq. 

costs,  charges  and.  expenses,  when  allowed,  534,  787  etseq.,  1268. 

fund  in.Court,.out  of,  1267.    - 

not  apipearing  .at  hearing,  may.  pay  costs  of-  day,  and  have  cause  reheard, 
•  1269. 

secMs  after  decree  passed,  1269. 

payment  into.Court,  of,. under  Trustee  Act,1893,-s.  .42,  433.ei.sa2' 

payment  out  of  Court,  on,,  of  fund  .under -Trustee  Act,  1893,  s..42,.43S.(!iscj. 

priority  of,  1266,  1267,  1268.         -      .-  

trustee  when  ordered  to  pay,  1265  et  seq.  -  -  -  

-Trustee  Act,  under,  855,  858.  

unfounded  claim,  of,  409.  .    . 

unnecessary  appearance,  of,  434.  

unsuccessful  application,  of,  trustee  pays,  1256,  1274,.  1275.  

void  deed,  trustee  of,  where  entitled  to  coats,  795,  .1270- 

COTTAGE  PROPEKTY,  investment  in,  376. .... 

CQ-TEU5TEE,  GO-TRUSTEES.  .  .      ...        ...    ...'.,. 

acceptance  of  compromise  from  one  trustee  does  notyra  tanto  release  the.jothers, 

1176-  -.;  ..  -;.. 

acknowledgment  of  debt  by  one,  290,  1133. 
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act  of  OQe  when  binding  on  all,  290. 
bankruptcy,  all  must  prove  in,  290. 
bankruptcy  of,  liability  of  co-truatee  for  costs,  788. 

proof  for  trust  debt  how  to  be  made,  1189. 
breach  of  trust,  each  is  responsible  to  c.  q.  t.  for  whole  liability  and  costs, 
1175  et  seq. 
each  liable  for  concealing  or  permitting,  303,  304. 
permitting,  is  liable  to  be  removed,  1087. 
threatened  by  co-truatee,  duty  of  trustee  to  prevent,  304. 
cestui  que  trust  one  of,  cannot  hold  others  responsible  for  joint  breach  of  trust, 

1194,  1195. 
charity  trustees,  majority  of,  may  act,  290,  291,  635,  642,  643,  747. 
communications  between,  not  privileged,  1253. 
composition  or  release  of  debt,  all  must  act  as  to,  740. 
compromise,  acceptance  of  payment  by  way  of,  from  one  trustee  does  not  pro 

tanto  release  the  others,  1 176. 
contribution  between,  1177  et  seq. 
conveyance,  all  must  concur  in,  290  et  seq. 
copyholds,  enfranchisement  of,  by  one  or  more,  291. 
custody  of  chattels  by,  328. 

of  deeds  may  be  committed  to  one,  875. 
delegation  of  olBce  to  co-trustee,  282  et  seq.    See  Delegation. 
in  case  of  discretionary  trust,  288. 
where  authorised  by  testator,  305. 
disagreeing,  when  Court  will  exercise  power,  1075. 

receiver  appointed,  1263. 
dividends,  receipt  of,  by  one,  291. 
following  trust  money  into  hands  of,  1156. 
fraud  of,  co-trustee  not  liable  for,  283. 

impounding  beneficial  interest  of,  in  respect  of  breach  of  trust,  rights  as  to,  1181. 
indemnity  clause,  its  effect  as  to  co-trustees,  305. 

investment,  in  making,  should  not  rely  on  statement  of  co-trustee,  297. 
investment  on  loan  to,  improper,  380. 
joint,  their  ofiBcn  is,  289. 

must  jointly  give  receipts  for  principal  moiiey,"  290. 

must  all  prove  in  bankruptcy,  290.     '  -  --     -      ^ 

in  public  trusts  majority  binds,  290,  291,  635,  642,  747.        ■  r  ' 

legal  proceedings,  should  not  sever  in,  292.  ' 

lend  should  not,  to  one  of  themselves,  380.  .  .  ■_'    '  !'■', '.' 

liability,  one  when  liable  for  acts  or  defaults  of  another,  294  et  seq.,  757,  887,  1272. 

not  for  joining  pro  forma  in  receipts,  296  ;  provided  he  did  not  actitally 

receive  money,  297.  -  •- -   -- 

unless  money  permitted  to  lie  in -hands  of  co-trustee,- 297.    "■■■ 

lien  of,  for  contribution  on  interest  of  co-trustee,  117-7 'et- seq.-  ■-■'  '■-  ••  — .■. 

majority,  how  far  acts  of,  binding;  290,-291-,-635,  642,'  7.47.    ■ -^ 

Mercantile  Law  Amendment  Act,  how  affected -by/ -1177.    ■         .-^.--.y^, 
notice  to  one,  effect  of,  909,  910.  •  -  ■  ■-  -      -  •  '  -■•--—,■. 

office -of;  is  jointj'2&9.  -■  .    ■ ■ '• 

payment  to,  1177  ;  how  to  be  made,-325,-  326,-  555,-'  556. '»  ■ 

professional,  unprofessional  must- net^el-y  6nj'230r    '^  •   — -' ••■      

purchase,  cannot, from  eo-'tru4te6,'-569-,-690.-.  -  -  •  —  '    •■-■-.;■■  •'- -^.-^^, 

quorum,  Court  sometimes' allawsa-far-tt^-fbrm-,  29'J.- ,■•...•.■....  ..::.:^.\ 

receipts  for  money- by,  290,  S54<- See-RfidMPT. .--_■..>- :..-.-,;.^v_, 

co-trustee  joining  in,  when  liable,.  296,- 299,- 330,-630;.-     •-■•-     ■- 
release  of  one,  effect  of,  1190. 
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rents,  receipt  of,  by  one  co-trustee,  sufficient,  291. 

but  co-trustee  having  notice  of  misapplication  is  liable,  291. 
retention  of  money  by,  unnecessarily,  not  to  be  permitted,  325. 
sale,  each  liable  for  conduct  of,  601. 
sale  to,  by  co-trustee  improper,  590. 
severing  in  action  or  defence,  costs  of,  292,  1272. 
solicitor,  Qo-trustee  should  not  rely  on,  788,  789,  1170. 

nor  in  general  employ  him  as  solicitor  to  trust,  788,  789. 
solicitor  and  counsel,  should  employ  the  same,  292. 
special  power,  all  must  join  in  exercise  of,  291. 
statement  of,  co-trustee  should  not  rely  on  mere,  297. 
surveyor  under  Lands  Clauses  Act,  co-trustee  should  not  be  appointed,  289. 
survivorship  of  office  of,  293,  294. 

notwithstanding  power  to  appoint  new  trustees,  294. 
trust  money,  may  not  lend,  to  co-trustee,  380. 

may  not  confide,  to  co-trustee  even  though  a  professional  person,  230. 

whether  one  co-trustee  should  permit  another  to  receive,  230,  282. 

COUNSEL. 

advice  of,  trustee  acting  under,  how  far  protected,  231  note,  406,  791. 

appearance  by,  for  trustee  and  tenant  for  life,  420  note. 

cestui  que  trust  entitled  to  copies  of  opinions  of,  874,  875. 

co-trustees  should  employ  same,  292. 

fees  to,  when  allowed  to  trustee,  221,  789. 

opinion  of,  as  to  disclaimer,  trustee  entitled  to  take,  221. 

as  to  title,  trustee  for  sale  or  purchase  should  take,  511,  686. 

trustee  when  bound  to  produce,  874,  875,  1253. 
purchase  of  trust  property  by,  improper,  571. 
trustee  when  allowed  fees  paid  to,  221,  789. 

COUNTY  COURT. 

administration  of  trusts  in,  where  value  not  more  than  600?.  ,437. 

judicial  trustee,  jurisdiction  to  appoint,  700. 

jurisdiction  of,  in  charities  whose  income  under  50?.,  1092  note,  1207. 

appeal  from,  to  Court  of  Chancery,  1207. 
payment  into,  of  trust  funds  not  exceeding  500?.,  437. 
proceedings  in,  under  Trustee  Act,  1893,  .  .  .  437. 
receiver  by  way  of  equitable  execution,  appointment  of,  105. 

COUNTY  STOCK,  investment  in,  364. 

COURT. 

Act  of  Parliament,  sanction  of  Court  to  application  for,  629. 
advice  of,  how  obtained  by  trustee,  419  et  seq.,  771. 
appeal,  of,  constitution  of,  15. 

jurisdiction  of  judges  of,  in  lunacy,  860. 
approval  of,  duties  of  person  seeking  to  obtain,  574. 
assignment  of  fund  in,  917,  918. 

breach  of  trust,  jurisdiction  of  Court  to  relieve  from  conseq^uenees  of,  1169  etaeq. 
conversion  by  order  of,  172,  173,  174,  1233. 
discharge  of  trustee  by  authority  of,  832  et  seq. 
discretion  of  trustee,  when  Court  wjU  interfere  with,  765  et  seq. 
fund  in,  etop-order  on,  priority  by  obtaining,  917,  918. 
investment  on  mortgage  formerly  not  ordered  by,  346,  347. 
leave  of,  to  appoint  new  trustees,  771. 
leave  of,  to  institute  or  defend  action,  747. 
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mortgage,  may  direct  money  to  be  raised  by,  503. 

opinion  of,  duty  of  trustee  to  obtain,  before  taking  prooeedinga,  791. 

power,  when  and  how  Court  will  exercise,  1074  et  seq. 

powers  of  trustees,  control  of  Court  over  exercise  of,  765  et  seq. 

purchase  by  trustees  of  fund  in,  593. 

sale  by,  conduct  of,  to  whom  given,  532. 

conversion  when  effected  by,  172,  173,  174,  1226. 

purchaser  under,  may  apply  for  appointment  of  new  trustee,  857. 

surplus  proceeds  of,  devolution  of,  173. 
sale  to  trustees  for  sale  authorised  by,  574. 
sanction  of,  to  exercise  of  powers  by  trustees,  418,  419,  499,  532,  587,  771. 

trustee  when  entitled  to  decline  to  act  without,  419. 
Settled  Land  Acts,  powers  of  Court  under,  673,  682,  686  et  seq.,  772  et  seq. 
Supreme  Court  of  Judicature,  constitution  of,  15. 
trust  money  may  be  paid  into,  424  et  seq.     See  Payment  into  Coukt. 
trustee  appointed  by,  powers  of,  760. 

paying  under  order  of,  not  entitled  to  release,  418,  419. 

validity  of  acts  of,  which  Court  would  sanction,  710. 

COVENANT. 

annuity,  to  secure,  how  far  a  charge  on  covenantor's  property,  161. 

cestui  que  trust,  action  by,  to  enforce,  1094. 

charge  on  lands,  to  give,  trust  when  created  by,  161. 

construction  of,  distinction  between  "property"  and  "power"  to  be  observed 

in,  994  note, 
conversion  by,  1215,  1218. 

Conveyancing  Act,  1881,  provisions  of,  as  to  covenant  binding  heirs,  230. 
copyholds,  to  surrender,  makes  covenantor  trustee  within  Trustee  Act,  837. 
executor,  by,  to  whom  lease  granted  for  benefit  of  estate,  622  note. 

future  property,  to  settle- 
avoidance  of,  under  Bankruptcy  Act,  1882,  ...  86. 

execution  creditor  of  settlor,  right  of,  as  against  c.  q.  t.,  250. 

feme  covert,  having  decree  for  judicial  separation,  by,  404. 

gift  from  husband  to  wife,  994. 

implied  trust  arising  by  virtue  of,  161. 

infant /erne  covert,  by,  24,  25. 

land  purchased  by  covenantor,  right  to  follow  money  into,  1156. 

savings  of  married  woman,  whether  bound  by,  993. 

trustee  bound  to  enforce,  320. 

trustee  entitled  to  assume  due  performance  of,  231. 
"  grant,  bargain  and  sale  "  under  Yorkshire  Registry  Acts,  882. 
"grant"  under  Lands  Clauses  Act,  implies  covenants  for  title,  882. 
heir  or  devisee  when  bound  by,  219. 

incumbrances,  that  property  is  free  from,  effect  of,  928,  929. 
indemnity,  for,  against  covenants  in  lease,  when  to  be  given,  525,  526. 
infant,  by,  effect  of,  24,  25. 

land,  to  convey,  on  trust  to  sell,  next  of  kin  when  entitled  to  benefit  of,  1224. 
lease,  in,  for  trustees'  private  advantage,  improper,  637. 

performance  of,  evidenced  by  receipt  for  rent,  620. 

renewal,  for,  trustee  does  not  enter  into,  522  note. 

trustee  legally  liable  on,  265. 
money,  to  lay  out  in  purchase  of  land,  heir  when  entitled  to  benefit  of, 

1218  et  seq. 
neglect  by  trustee  to  enforce,  liability  for,  320,  1164. 
power,  to  exercise,  in  particular  way  in  future,  769  note, 

4  s 
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production  of  title-deeds,  for,  right  of  purchaser  to,  519  et  seq. 

quiet  enjoyment,  for,  effect  of,  as  exoneration  of  charge,  928. 

renewal  of  lease,  for,  within  specified  time,  452. 

restrictive,  adverse  possession,  1122. 

satisfaction  of  covenant  by  subsequent  gift  or  legacy,  474.     See  Satisfaction. 

seised,  to  stand,  to  use  of  stranger  in  blood,  not  enforced  in  equity,  86, 

stock,  to  transfer,  liability  of  trustee  for  not  enforcing,  1164. 

trustees  for  sale,  by,  for  title,  622,  523. 

to  produce  deeds,  519,  523,  524. 
voluntary,  carries  consideration  at  law,  86. 

cestui  que  trust,  action  by,  to  enforce,  1094. 

consideration  ex  post  facto,  may  acquire  support  from,  87  note. 

payable  out  of  assets  before  legacies,  87  note. 

specific  execution  of,  not  enforced  in  equity,  86,  87. 

to  lay  out  money  in  land,  whether  enforceable  by  heir,  1221. 
words,  what,  suflice  to  give  rise  to,  229,  230. 

COVERTURE.     See  Married  Woman. 

CUSTODIAN  TRUSTEE,  public  trustee  may  be  appointed,  701, 

CRASSA  NEGLIGENTIA.     See  Negligence, 

CREATION  OF  TRUST, 
act  of  party,  by,  19. 
charity,  in  favour  of,  57,  620. 
chattels,  of,  55. 
copyholds,  of,  55. 
deed  when  requisite  for,  54. 

formalities  requisite  for,  under  Statute  of  Frauds,  55  et  seq. 
imperfect,  where  some  further  act  is  intended,  71. 
intention  by  settlor  to  create  trust  essential,  88. 
lands,  of,  57  et  seq.     See  Frauds,  Statute  op. 
law,  by  operation  of,  19. 
legal  interest  must  be  actually  vested  in  trustee  where  capable  of  transfer,  73,  74. 

where  property  is  incapable  of  transfer,  quaere,  74  et  seq. 
mortgage  money,  of,  56. 
parol,  by,  when  effectual,  53,  55,  56,  68. 
parties  to.  Chap,  iii.,  19-47. 

settlor,  who  may  be,  19  et  seq.     See  Settloe. 

trustee,  who  may  be,  28  et  seq. 
precatory  words,  by,  148,  et  seq. 
property,  what  may  be  subject  of,  Chap,  iv.,  48-52. 
testamentary  instrument  when  requisite  for,  60-62. 

transmutation  of  possession  not  necessary  where  trust  perfectly  created,  71. 
Wills,  Statutes  of,  how  affected  by.  Chap.  v.  s.  3,  60-70. 
writing  when  requisite  for,  60  et  seq. 

CREDITOR.     See  Debt. 

acquiescence,  when  bound  by,  603,  613,  1198. 

adoption  of  trust  deed  by,  602,  613. 

advertisement  for,  by  executors,  436,  437. 

assets,  right  of  creditor  to  recover,  from  legatees,  414. 

business  carried  on  by  trustee,  rights  of  creditor  of,  794. 

confirmation,  when  bound  by,  583. 

costs  of  administration  action  by,  1268,  1269. 

enforcement  of  trust  by,  605. 
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execution  by,  1028  et  seq.  ;  equitable,  989,  992,  1051  et  seq.     See  Judgment. 
execution  creditor  may  purchase  goods  sold  under  execution,  575. 

taking  trust  estate  under  execution,  bound  by  trust,  250,  276. 
executor  protected  by  advertisement  against  creditors  of  testator,  436, 

rights  of  creditor  as  against,  560,  561. 
fraud  upon,  trust  for,  unlawful,  18,  81  et  seq, 

by  agreement  for  preference,  599. 
laches,  when  barred  by,  1198. 

maintenance  of  debtor,  how  far  entitled  to  benefit  of  trust  for,  112  et  seq.,  885. 
married  woman,  of,  restraint  on  anticipation  when  ineffectual  as  against,  1013, 
1019. 

rights  of,  against  separate  property,  992.     See  Mabkied  Woman. 
pari  passu,  all  creditors  now  rank,  230,  617,  1070. 
priority  of,  over  legatee  under  trust  for  payment  of  debts  and  legacies,  '615,  616. 

over  person  claiming  under  voluntary  bond  or  covenant,  87  note, 
receiver  when  appointed  at  instance  of,  1097. 

restriction  on  alienation,  rights  of  creditors  not  defeated  by.  111  et  seq. 
separate  property  of  married  woman,  his  remedies  against,  992.     See  Makeied 

Woman. 
settlements,  voluntary  or  otherwise,  when  invalid  as  against,  81  etseq.,  599,  609. 
specialty,  priority  of,  616,  1069,  1070. 

subsequent,  voluntary  settlement  when  defeasible  by,  84,  599,  609. 
trust  for  payment  of  creditors,  598  et  seq.     See  Debt. 

when  irrevocable,  604  et  seq. 

CREDITORS'  DEED,  598-619.    See  Debt,  trust  for  payment  of  debts. 
adoption  of,  by  creditor,  602,  613. 
communication  to  creditor,  effect  of,  605,  606. 
disputed  debt,  creditor  permitted  to  sign  for,  613. 
fraudulent,  when,  under  13  Eliz.  c.  5,  ...   81  et  seq.,  599,  609. 
general  words  in,  effect  of,  600  note, 
inspector  under,  profiting  by  fiduciary  character  is  constructively  a  trustee,  208, 

310. 
mortgagee,  proof  by,  612. 

surplus,  resulting  trust  of,  whether  arising  under,  167. 
time  for  creditors  to  come  in,  613. 
trustee  of,  making  payment  by  mistake,  not  accountable,  408. 

purchase  of  trust  property  by,  when  permitted,  573. 

time  when  he  should  begin  to  act,  604. 
whether  revocable  or  irrevocable,  605  et  seq. 

CRIMINAL  ACT,  trustee  whether  liable  for  acts  of  agent  or  stranger,  328. 

CRIMINAL  LUNATIC,  vesting  order  of  property  of,  864. 

CRIMINAL  PROCEEDINGS  in  respect  of  breach  of  trust,  1157,  1158. 

CROWN. 

alien,  when  entitled  to  benefit  of  trust  for,  103. 

bona  vacantia,  Crown  can  sue  for,  without  inquisition,  103. 

executor  when  entitled' as  against  Crown,  63,  317. 

where  c.  q.  t.  dies  intestate  and  without  next  of  kin  Crown  takes  residuary 
personalty,  164,  181,  317,  318. 
cestui  que  trust,  may  be,  44, 
conversion,  excluded  by  doctrine  of,  1225. 
Court  of  Equity  has  no  jurisdiction  over  conscience  of,  29. 
debt,  extent  for,  1057,  1058. 
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debt,  registration  of  judgment  for,  1045  et  seq.,  1055,  1056. 
search  for,  on  purchase  of  land,  587,  1045,  1046,  1056. 
escheat,  claiming  by,  whether  bound  by  Trustee  Act,  10,  846. 
Exchequer,  Court  of,  jurisdiction  of,  as  affecting  Crown,  30. 
executor,  right  of,  to  residue  as  against,  63. 
extent  from,  what  property  bound  by,  1057,  1058.     See  Extent. 
felon,  rights  of  Crown  on  conviction  of,  28. 
forfeiture,  taking  by,  whether  bound  by  trust,  276; 
Frauds,  Statute  of,  whether  bound  by,  57. 
gift  by  subject  to,  formalities  requisite  to,  46. 
inquisition  when  necessary  to  perfect  title  of,  45. 

Intestates'  Estates  Act,  1884,  sale  under,  of  real  estate  to  which  Crown  entitled,  45. 
license  of,  required  to  conveyance  to  corporation  upon  trust,  31. 

or  conveyance  upon  trust  for  corporation,  45. 
parens  patricc,  is,  1202. 
prize  of  war  vests  in,  20. 

warrant  for  distribution  of,  does  not  constitute  Crown  trustee,  20. 
.  recognisances  to,  registration  of,  1046  note, 
resulting  trust  in  favour  of,  20,  167,  181. 
service  of  petition  on,  under  Trustee  Act,  1305. 
Settled  Land  Acts,  bound  by  exercise  of  powers  of,  658. 
statute,  when  bound  by,  57. 
trust  how  created  by,  19,  20. 

enforcement  of,  against,  29. 
trustee,  anciently  could  not  sustain  character  of,  2. 

seeus  in  modern  times,  7,  29. 
use,  can  declare,  by  letters  patent,  54. 

visitor  of  charity,  when  Crown  is,  and  how  powers  exercised,  622. 
will  of  sovereign,  trust  may  be  created  by,  20. 

CURTESY. 

adverse  possession  of  stranger  excludes  right  of,  946. 
death  of  wife,  does  not  arise  until,  962. 
dower  distinguished  from,  945,  948. 
equitable  estate,  of,  933. 

money  to  be  laid  out  in  land,  in,  946. 

not  where  husband  an  alien,  945. 

notwithstanding  trust  for  separate  use,  947. 

yiherefeme  eovert  had  equitable  seisin,  945,  946. 
exclusion  of,  in  carrying  out  executory  trust,  135. 
money  to  be  laid  out  in  land  is  subject  to,  1215. 
seisin,  what  required  to  give,  945  et  seq. 
separate  estate  of  wife,  of,  947. 
tenant  by,  anciently  not  liable  to  execution  of  use,  2. 

but  held  bound  by  trust,  8,  9,  275. 

powers  of,  under  Settled  Land  Acts,  658. 
trust  estate,  of,  permitted,  246. 
use,  not  admitted  of,  2. ' 

CUSTODY. 

property,  of,  by  judicial  trustee,  700  ;  by  public  trustee,  707. 

title-deeds,  of,  who  entitled  to,  873  et  seq. 

trust  chattels,  of,  327  et  seq. 

trust  deed,  of,  not  constructive  acceptance  of  trust,  227. 

vouchers,  of,  531,  ■ 
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CUSTOM. 

descent,  as  to,  governs  descent  of  equitable  interest,  1062. 
gavelkind,  of,  24.     See  G-avblkind  Land.s. 
surrender  to  use  of  will,  restraining,  931. 

CUSTOMARY  FREEHOLDS. 

copyholds,  are  now  regarded  as,  277,  278,  931. 
devise  of,  how  effected,  931,  932. 
equitable  interest  in,  how  devised,  932. 
Statute  of  Frauds,  are  within,  932. 

CYPRES. 

advowson,  trust  of,  in  favour  of  parishioners,  88,  89. 
charity,  doctrine  in  favour  of,  1076,  1077. 

application  of,  as  against  resulting  trust,  181. 
marriage  articles,  execution  of  settlement  under,  129. 

DAMAGES. 

mere  right  to,  cannot  be  set  off  against  debt,  899. 

trustee,  recovered  against,  when  chargeable  on  trust  estate,  793. 

DAUGHTER. 

advancement,  doctrine  of  presumption  of,  applies  to  daughters,  198. 
"heirs   female,"    "heirs   of  body"   or    "issue"   in   executory   trusts  include 
daughters,  130,  131,  137. 

limitation  to,  how  executed,  131,  137. 
younger  child,  treated  as,  entitled  to  portion,  463. 

DEATH. 

cestui  que  trust,  of,  presumption  of,  by  disappearance  for  seven  years,  408. 
trustee,  of,  trust  not  defeated  by,  1073. 
withoutissue,  presumption  of,  408. 

DEBENTURES  AND  DEBENTURE  STOCK, 
charging  order  not  made  on,  1040  note. 
choses  in  action,  are,  within  Bankruptcy  Act,  273. 
distinction  between,  considered  as  investment,  351,  352. 

railway  company,  of,  trustees  when  authorised  to  invest  in,  351,  352,  364,  365, 
366,  369,  380. 

DEBT. 

accumulation  of  income  for  payment  of,  when  lawful,  99  et  seq. 

aoknoviledgment  of,  by  one  trustee,  290, 

assets  for  payment  of,  what  are,  1063  et  seq.     See  Assets. 

assignable  now  under  36  &  37  Vict.  c.  66,  .      .  76  ;  but  assignment  must  be  in 

writing,  and  notice  given,  ib. 
assignee  of,  bound  by  equities  affecting  assignor,  894. 

notice  to  debtor  to  be  given  by,  894,  895. 
bond  creditors  cannot  receive  more  than  amount  of  penalty,  619. 
breach  of  trust  gives  rise  to,  229,  1173. 

buying  up  debt  on  trust  estate,  trustee  disqualified  from,  307. 
charge  of  debts,  effect  of,  as  to  conferring  fee  in  devises,  235,  243. 

implied  declaration  of  trust  by,  160. 

makes  land  equitable  assets,  1064. 

power  to  sell  and  give  receipts  when  and  in  whom  implied  by  reason  of, 
543  ef  seq. 

when  barred  under  Statutes  of  Limitation,  1127  et  seq. 
composition  of,  by  trustee,  or  executor,  738,  739. 
devise  to  debtor  does  not  create  lien  on  estate,  1180. 


1382  INDEX 

DEBT — continued. 

executor,  duty  of,  to  discharge  debts  out  of  assets,  394,  698,  1063. 

executor,  from,  to  estate,  duty  of  co-executor  to  get  in,  303. 

exoneration  of  personal  estate,  801. 

husband  when  liable  for  debts  of  wife,  1022,  1023,  1027. 

imprisonment  for,  defaulting  trustee  when  liable  to,  1191  et  seq. 

interest  on,  when  allowed  under  creditor's  deed,  617  et  seq.     See  Interest. 

judgment,  execution  of,  against  equitable  estate,  1028  et  seq.    See  Judgment. 

Limitation,  Statutes  of,  when  barred  under,  1118  et  seq.  ;   debts  baiTed  by, 

not  revived  by  trust  for  payment,  610  ;  executor  may  pay,  before  decree,  737  ; 

or  retain  his  own  debt,  737.     See  Limitations,  Statutes  of. 
lunatic,  of,  how  defrayed,  1241. 
order  of  payment  of,  in  administration  of  assets,  1063  et  seq.     See  A.SSETS. 

under  trust  for  creditors,  615  et  seq. 
outstanding,  duty  of  trustees  and  executors  to  get  in,  323  et  seq. 
payment  into  Court  when  ordered  on  admission  of,  1259,  1260. 
real  estate  liable  to  payment  of,  539. 
release  of,  by  trustee  or  executor,  738,  739. 
residue,  as  between  tenant  for  life  and  remainderman  of,  how  to  be  provided 

for,  336  et  seq. 
retainer  of,  by  executor  or  administrator,  737,  1070  et  seq. 
sale  for  payment  of  debts,  powers  of  Trustee  Act  in  case  of,  847. 
satisfaction  of,  by  subsequent  advance  or  legacy,  478  et  seq. 
secret  agreement  by  debtor  with  creditor,  614. 
set-ofiF  of,  895  et  seq.     See  Set-off. 
simple  contract,  by,  228,  616,  1173.     See  Simple  Conteact. 

interest  on,  when  allowed  under  creditors'  deed,  617. 
specialty,  by,  228,  229,  616.     See  Specialty  Debt. 

carries   interest   to  time  of  payment   though  released  by  creditors'  deed, 
618,  619. 
tenant  for  life  of  residue  not  entitled  to  enjoyment  in  specie  of,  335. 

trust  for  payment  of  debts.  Chap,  xx.,  598-619. 

accumulation,  by  way  of,  excepted  from  Thellusson  Act,  99. 

act  of  bankruptcy,  when  committed  by  creation  of,  600  et  seq. 

adoption  of,  by  creditor,  602,  613. 

assignment  executed  abroad,  603. 

charge,  distinguished  from,  166,  167. 

communication  to  creditor,  effect  of,  605,  606. 

creditor  not  bound  by,  in  creditors'  deed,  unless  terms  strictly  fulfilled,  603. 

when  entitled  to  benefit  of  creditors'  deed,  613. 
debts  payable  under,  609  et  seq. 

order  of  payment  of,  615  et  seq. 
discretion  of  trustees  to  admit  claims,  614. 
equitable  assets,  land  devised  upon,  is,  1064. 
executor,  where  trustee  is  also,  616. 
fraud,  avoided  by,  599. 

question  of,  is  one  of  fact,  600  note, 
fraudulent  conveyance  by  trader,  699,  603,  604. 
fraudulent,  when  trust  is,  within  13  Eliz.  o.  5,  .   .   .  599,  609. 
interest,  allowance  of,  617  et  seq. 
irrevocable,  when,  604  et  seq. 

legacy  duty  when  payable  by  creditors  under,  611. 
Limitation,  Statutes  of,  application  of,  610,  611,  1125  note,  1128. 
mortgagee  or  other  secured  creditor,  rights  of,  612. 
personalty,  out  of,  when  nugatory,  598,  611. 
post  obit  trust,  not  revocable,  608. 
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DEBT— trust  for  payment  of  dehtB—contimted. 
repudiation  of,  by  creditor,  613,  614. 
resulting  trust  of  surplus,  603. 

resumption  by  trustees  of  property  under  creditors'  deed,  614. 
revocable,  unless  communicated  to  creditors,  604  et  seq. 

nature  of  revocable  trust,  607,  608. 
time,  trust  for  creditors  who  come  in  within  certain,  613. 
trader  and  non-trader,  distinction  between,  under  old  bankruptcy  laws,  599. 

abolished  under  recent  Act,  603,  604. 
trustee,  duties  of,  under.  Chap.  xx.  s.  3,  598. 

cannot  contest  debt  under  creditors'  deed  for  which  he  has  permitted 

creditor  to  sign,  613. 
purchase  of  trust  property  by,  when  upheld,  573. 
trustee,  time  when  he  should  begin  to  act,  604. 
unclaimed  dividends,  trustees  not  entitled  to,  617. 
validity  of,  598  et  seq. 
voluntary,  how  far  revocable,  605,  606. 
will,  by,  how  to  be  exercised,  543,  544. 

for  payment  of  debts  out  of  personalty  nugatory,  598, 

secns  out  of  realty,  598. 
purchaser  under,  when  bound  to  see  to  application  of  purchase-money, 
539  et  seq. 
trustee,  of,  has  no  priority  over  others,  616. 
voluntary  bond  or  covenant,  created  by,  87  note. 

DEBTORS'  ACTS  (32  &  33  Vict.  c.  62 ;  41  &  42  Vict.  c.  54). 

defaulting  trustee  when  liable  to  imprisonment  under,  1160  note,  1191  et  seq. 

DEBTS  RECOVERY  ACT,  1830. 

Equitable  tenant  for  life  is  "  devisee"  within,  930  note. 

DECLARATION,  statutory,  vesting  estate  in  new  trustee,  811,  812. 

DECLARATION  OF  TRUST. 

acceptance  of  trust  by,  224,  228. 

averment  of  trust  at  common  law,  53  ;  must  not  contradict  or  be  repugnant  to 

instrument,  53. 
charge,  distinguished  from,  166,  167. 
charity,  in  favour  of,  57,  626. 
chattels,  of,  55. 
common  law,  at,  53,  54. 

"conveyance  or  assignment,"  is  not,  within  Bankruptcy  Act,  86  note, 
conveyance  to  trustees,  in  case  of,  how  to  be  made,  593,  594. 
copyholds,  of,  54  ;  hj feme  covert  a  "  disposition"  in  equity,  21. 
deed  when  requisite  for,  53. 
directly  or  by  implication,  124  et  seq. 

executory  words,  by  use  of,  127  et  seq.     See  Executory  Tkust. 
Frauds,  Statute  of,  in  conformity  with,  54  el  seq. 

interests  within  the  Act,  55-57. 

what  formalities  required,  57-69. 
husband,  gift  by,  to  wife  whether  effectual  as,  72,  73. 
lands,  of,  57  et  seq.    See  Frauds,  Statute  or. 
lunatic  or  idiot,  by,  jurisdiction  in  equity  to  set  aside,  24. 
mortgage  money,  of,  56. 
parol,  when  sufficient,  63,  55. 

devisee  made  trustee  on  face  of  will,  and  parol  declaration  of  trust  for 
stranger,  68,  69. 

subsequent  parol  declaration  does  not  affect,  56. 
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DECLARATION  OF  TRVST— continued. 
perfect,  when,  71,  72. 
reference,  by,  how  to  be  framed,  594. 
technical  terms  not  requisite  for,  124,  125. 
testamentary  instrument  when  requisite  for,  58,  59. 

transmutation  of  possession  not  necessary  where  trust  perfectly  created,  71. 
unattested  will  inoperative  as,  60. 
"Wills,  Statutes  of,  effect  of.  Chap.  v.  ».  3,  60-70. 
writing  when  requisite  for,  57  et  seq, 

DECREE.     See  Judgment. 

account,  for,  does  not  operate  as  judgment,  1037  note. 

conveyance,  for,  under  Trustee  Act,  effect  of,  847. 

costs,  trustee  should  ask  for,  before  decree  passed,  1240. 

exchange,  for,  makes  legal  owner  a  trustee  within  Trustee  Act,  847,  848. 

execution  of  trust,  for,  effect  of,  as  to  powers  of  trustees,  747,  748,  770,  771. 

judgment,  has  same  effect  as,  1037. 

lien,  creates,  upon  real  estate,  1069  note  ;  but  see  1047,  1048. 

partition,  for,  makes  legal  owner  a  trustee  within  Trustee  Act,  847,  848. 

payment  into  Court  before,  when  ordered,  1256,  1257  ;  after,  when,  1258. 

sale,  for,  makes  legal  owner  a  trustee  within  Trustee  Act,  847. 

Court  may  make  vesting  order  after,  847. 

equitable  interests  bound  by,  1293  note, 
specific  performance,  for,  makes  legal  owner  a  trustee  within  Trustee  Act,  847. 
trustees,  powers  of,  suspended  by,  747,  770. 

but  decree  does  not  release  trustee  from  his  duties,  748. 

seciis,  if  action  brought  but  no  decree,  748,  771. 
vesting  order  consequential  on,  847,  848. 

DE  DONIS,  STATUTE  OF. 

estate  ^tr  autre  vie  not  within,  891. 
estate  tail  created  by,  890. 

DEED. 

acceptance  of  trust,  whether  it  should  be  by,  228,  229. 

construction  of,  earlier  words  in,  held  to  prevail,  secus  in  will,  236. 

creditors,  when  invalid  as  against,  81  et  seq. 

delivery  of,  39. 

disclaimer  of  trust  or  estate,  when  requisite  for,  220. 

of  married  woman's  interest  in  land  must  be  by  deed  acknowledged,  223. 
enrolled,  not  a  "  scheme  legally  established  "  within  9  Geo.  2,  c.  36,  642  note, 
equitable  interests  usually  assigned  by,  890. 
infant,  by,  24,  39. 
lunatic,  by,  when  void,  24. 

parties  to,  where  good  as  between,  though  void  as  against  others,  601. 
title,  of,  873  et  seq.     See  Title  Deed. 
use,  to  prove,  when  required,  54. 

validity  of,  Court  decided  as  to,  under  Trustee  Relief  Act,  430. 
will  contrasted  with,  61. 

DEEDS  OF  ARRANGEMENT  ACT,  1887,  .  .  .  614,  615. 

DEFAULTING  TRUSTEE.     See  Beeaoh  of  Tkust. 
assignment  of  beneficial  interest  by,  893,  894. 
costs  of,  788. 

other  trustees  justified  in  severing  from,  292  note, 
when  liable  to  attachment,  1191  et  seq. 

DEFENCE,  equitable,  recognised  in  all  Courts,  872. 
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DEFENDANT.     See  costs. 

trustee  who  is,  entitled  to  be  reimbm-sed  his  costs,  791  ei  seq. 
where  legal  process  lost  through  default  of,  equity  aids,  1146. 

DEFINITION. 

settlement,  of,  under  Settled  Land  Act,  646. 
tenant  for  life,  of,  under  Settled  Land  Act,  656  et  seq. 
trust,  of,  11. 
use,  of,  2. 

DELAY.     See  Laches. 

DELEGATION. 

appointment  of  attorney  or  proxy,  distinguished  from,  289. 
conveyance  of  trust  estate  does  not  transfer  powers,  288,  289. 
co-trustee,  liability  for  fraud  of,  286. 
discretionary  trust,  of,  actually  void,  288. 

though  to  co-trustee  or  co-executor,  288. 
executors  distinguished  at  law  and  in  equity  as  to,  288. 
office  of  trustee,  of,  not  permitted,  282. 

unless  by  settlor's  direction,  284. 

or  where  moral  necessity  for  it,  e.g.  transmission  of  money,  284. 
receipts,  of  power  of  signing,  554. 
trustee  for  sale  may  not  delegate  trust,  but  may  employ  agent,  501,  514. 

DELIVERY. 

chattels  passing  by,  custody  of,  by  trustee,  328. 

deed,  of,  38. 

land,  of,  in  execution,  1048  et  seq. 

money,  of,  voluntary,  whether  any  resulting  trust  upon,  166. 

possession,  of,  to  remainderman,  882. 

DEMURRER. 

Limitation,  Statutes  of,  right  to  raise,  by  way  of  demurrer,  1115. 
pleading  in  lieu  of,  under  new  practice,  1115. 

DENIAL,  false,  executor  or  trustee  making,  fixed  with  costs,  1275. 

DEPOSIT. 

sale  by  auction,  on,  duties  of  trustees  as  to,  517,  531,  588. 
title-deeds,  of,  effect  of,  273,  276  note,  921.     See  Mortgage,  equitable, 
trust  money,  of,  with  bankers  of  trustees,  326,  329,  330. 
trustees  for  purchasing  may  pay,  588. 

DEPRECIATORY   CONDITIONS,  sale  by  trustee  nnder,  516,  517. 

DERIVATIVE  EQUITIES,  trustees  not  liable  for,  without  notice,  403. 

DERIVATIVE  SETTLEMENT,  effect  of,  under  Settled  Land  Acts,  650  d  seq. 

DERIVATIVE  TRUSTEES,  418. 

DESCENT.     See  Heir. 
assets  by,  1063. 

broken,  by  devise  upon  trust  to  convey  to  heir,  1062. 
equitable  estate  descends  as  legal  estate,  1061. 

though  there  be  lex  loei,  1062. 

so  in  copyholds,  gavelkind  lands,  &c.,  48,  1062,  1063. 

possessio  fratris,  933,  1062. 
executory  trust  of  gavelkind  lands,  under,  1063. 
half  blood  may  now  inherit,  1062. 
proceeds  of  sale  of  gavelkind  lands  descend  to  common  law  heirs,  1062, 
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"  DESIRE,"  may  raise  a  trust,  148. 

DETERMINATION  OF  TRUST,  cestuis  qim  trust,  by,  solely  interested,  884  et  seq. 

DEVASTAVIT,  281,  415,  563,  987,  1172.     See  Executor. 

DEVISE.     See  Win. 

alien  and  British  subject,  to,  upon  trust,  40,  41. 

consideration,  a  devise  implies,  148. 

debts,  for  payment  of,  598  et  seq. 

equitable  estate,  of,  without  words  of  limitation,  125. 

equitable  interest  passes  by,  930,  931,  1074. 

in  copyholds,  931. 
estate  contracted  to  be  sold,  legal  estate  in,  when  passing  under,  269,  260. 
general  devise,  effect  of,  252  ;  as  to  trust  estates,  252,  253. 
implied  by  word  "  trustee,"  239,  240.  1 
land,  of,  includes  money  to  be  laid  out  on  land,  1217. 
legal  estate,  when  passing  under  devise  to  trustees,  247,  248,  250,  255.     See 

Leoal  Estate. 
mortmain,  devise  upon  secret  trust  in,  whether  void  at  law,  65  et  seq. 
resulting  trust  for  heir,  when  arising,  163,  170,  171.     See  Resulting  Trust. 
"  securities  for  money,"  mortgage  in  fee  passes  under,  254,  256. 
several,  to,  good  as  to  one,  void  as  to  another,  66. 

surviving  trustee,  executors  of,  whether  entitled  to  execute  trust,  257,  259. 
trust,    of,   930,    1074 ;   in   freeholds,   930,   931  ;   in   copyholds,   930,    931  ;   in 

customary  freeholds,  931 ,  932. 
trust  estate  when  passing  under,  252  et  seq. 

not  when  charge  of  debts  or  direction  to  sell,  253. 
or  complicated  limitation,  254. 
or  gift  to  woman  for  separate  use,  254. 
trustee,  to,  when  to  be  construed  to  pass  fee  simple,  252. 
trustee,  whether  entitled  to  devise  trust  estate,  256  et  seq. 

where  gift  is  to  him  and  his  "  assigns,"  257  et  seq. 
unlawful  trust,  upon,  when  void,  66. 
uses,  to,  when  legal  estate  passes  to  trustee  under,  244. 

DEVISEE. 

"  assign''  of  trustee,  whether  devisee  is,  258  et  seq. 

creditors,  how  far  devisee  a  trustee  for,  310,  311. 

debtor,  of,  1063  ;  liable  to  specialty  creditor,  229,  230;  now  to  simple  contract 

debts,  230. 
declaration  of  trust,  parol,  or  unattested,  not  binding  on,  62. 

except  in  case  of  fraud,  64. 
fraud  by,  constructive  trusteeship  created  by,  64. 
incumbrance,  effect  of  purchase  of,  by  devisee,  310,  311. 
infant,  when  a  constructive  trustee  under  Trustee  Act,  836. 
receipt  of,  purchaser  when  discharged  by,  643  et  seq. 
retainer  of  debt  by,  1068,  1069  note. 

secret  trust,  devisee  Inust  discover,  66  et  seq.     And  see  Unlawful  Trust. 
trust,  upon,  where  no  trust  declared,  holds  for  heir  or  residuary  devisee,  68. 
trustee,  of,  is  bound  by  trust,  275. 

where  sale  to  trustee  set  aside,  is  entitled  to  money,  679. 

whether  competent  to  execute  trust,  256  et  seq.,  288  et  seq. 
unlawful  trust,  secret  engagement  by  devisee  to  execute,  66,  67. 
vesting  order  as  to  estate  of,  836,  846. 

DEVOLUTION.     See  Descent. 

equitable  estate,  of,  1062  et  seq.     See  Equitable  Estate. 
legal  estate,  of,  in  trustee,  246  et  seq.     See  Legal  Estate. 
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DIRECT  TRUST.     Chap.  viii.  s.  1,  124-148.     See  Express  Teust. 

DIRECTOR. 

accepting  fully  paid-up  shares  from  promoter,  liability  of,  1]  67. 

borrowing  money  in  excess  of  powers,  position  of,  745. 

breach  of  trust  committed  by  company,  director  not  personally  liable  for,  214. 

building  society,  of,  not  trustee  within  Trustee  Act,  1893  .  .  .  366. 

misapplying  moneys  of  company,  liable  as  trustee,  1137  note. 

notice  to,  of  assignment  of  shares,  914. 

paying  dividends  out  of  capital  cannot  plead  Statute  of  Limitations,  1161. 

profit,  cannot  make,  by  his  office,  310. 

speculative  investments,  may  not  be  liable  for,  394. 

trustee,  in  what  sense  director  is,  310  note. 

DIRECTORY. 

clause  in  will  for  settlement  of  chattels,  139  et  seq.     See  Executory  Tbust. 
powers,  751. 

DISABILITY. 

persons  under,  when  barred  by  Statutes  of  Limitation,  1112,  1113. 
trustee,  of,  statutory  jurisdiction  of  Court  in  case  of,  835  et  seq. 
to  purchase  trust  estate,  568  et  seq.     See  PuECHASE. 

DISAGREEMENT. 

co-truatees,  between,  Court  exercises  power  in  case  of,  1075. 
a  ground  for  appointment  of  a  receiver,  1263. 

DISCHARGE. 

bankrupt,  of,  trust  debt  how  far  barred  by,  1189  et  seq. 

executor,  of,  from  office,  835. 

receiver,  of,  1264. 

trustee,  of,  from  office,  Chap,  xxvi.,  803  et  seq. 

by  application  to  Court,  832  et  seq. 

by  appointment  of  new  trustees  by  Court,  837. 

by  consent  of  e.  q.  t.  803. 

by  payment  of  trust  fund  into  Court  under  statutory  power,  424,  427. 

by  virtue  of  special  or  statutory  power,  804  et  seq.     See  New  Tettstebs. 

judgment  or  decree  for  execution  of  trust  does  not  operate  as,  748. 

DISCLAIMER,  219-224. 

acts,  may  be  shown  by,  221. 

agent  to  trust,  trustee  disclaiming  may  act  as,  221. 

charge,  of,  once  accepted,  does  not  prevent  forfeiture,  117. 

chattels,  of,  223. 

conveyance,  should  not  be  by  way  of,  220. 

copyholds,  of,  as  affecting  lord  of  manor,  264,  265. 

costs  of  disclaiming  trustee,  221,  1270. 

counsel,  trustee  may  take  opinion  of,  as  to  disclaimer,  221. 

deed,  by,  when  requisite,  220,  221. 

delay,  should  be  made  without,  220. 

but  need  not  be  within  any  particular  time,  220. 
disclaiming  trustee  may  act  as  agent  to  trust,  221,  222. 

may  purchase  trust  property,  569. 
effect  of,  223,  224. 
equity,  in,  by  answer  or  at  bar,  221. 

by  evidence  of  conduct,  221. 
failure  of  trustees  by  reason  of,  relief  of  c.  q.  t.    in  case  of,  1073  et  seq. 
form  of,  220,  221. 
heir  of  trustee,  by,  when  effectual,  219,  220. 
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DISCLAIMER— continued. 

heir  taking  by  disclaimer  of  trustee,  is  trustee  within  Trustee  Act,  837. 
legal  estate,  what  disclaimer  will  divest,  221. 

disclaimer  of,  distinguished  from  disclaimer  of  office,  221,  222. 
married  woman,  by,  223. 

new  trustee,  appointment  of,  in  place  of  disclaiming  trustee,  814,  815. 
parol,  effect  of  disclaimer  by,  as  to  chattel  interest,  222,  223. 

freeholds,  as  to,  when  effectual,  222. 
partial,  is  ineflFeotual,  220,  225. 

personal  contracts,  effect  of  disclaimer  by  trustee  as  to,  224. 
pleading,  by,  221. 
power,  of,  768,  759,  760. 

exercise  of,  how  affected  by  disclaimer  of  trustee,  223,  554,  760,  1075. 
presumption  of,  from  lapse  of  time,  225. 

protector  of  settlement,  by,  under  Fines  and  Recoveries  Act,  224. 
purchase  of  trust  property  by  disclaiming  trustee  permitted,  569. 
receipt  need  not  be  signed  by  trustee  who  has  disclaimed,  554. 
receiver  not  appointed  in  conseq^ueuce  of  disclaimer  of  one  of  several  trustees, 

1263. 
record,  by  matter  of,  formerly  deemed  necessary,  222. 
refusal  to  act,  whether  equivalent  to,  816. 

release  with  intention  of  disclaiming  whether  equivalent  to,  220,  760. 
renunciation  of  probate,  disclaimer  does  not  operate  as,  249. 

to  what  extent  evidence  of,  225. 
retrospective  operation  of,  224. 
several  trusts,  whether  trustee   under,  can  disclaim  one  and  accept  another, 

227. 
time  within  which  disclaimer  should  be  made,  220. 
trust  not  defeated  by  disclaimer  of  trustee,  1073. 
Uses,  under  Statute  of,  222,  223. 
voluntary  trust,  disclaimer  of  trustee  does  not  avoid,  74. 

DISCOVERY. 

cestui  que  trust,  information  as  to  state  of  trust,  to  be  given  to,  887,  907. 

production  of  documents  to,  1253,  1254.     See  Pkoduction  of  Documents. 
fraud,  of,  time  runs  from,  1114,  1121,  1126,  1142,  1150. 
secret  trust,  of,  when  enforced,  67,  68. 

DISCRETION. 

advancement  of  infant,  as  to,  not  interfered  with  by  Court,  735. 

bankruptcy  of  eg',  t.,  when  affected  by.  111. 

conversion  of  property,  as  to,  Court  will  not  interfere  with  trustee's,  322,  332, 

333. 
costs  are  in  discretion  of  Court,  1266. 

Court,  of,  as  to  payment  out  of  fund  under  Trustee  Act,  432,  433. 
creditors'  deed,  of  trustees  of,  614. 

decree  or  judgment,  effect  of,  on  discretionary  powers,  667. 
employment  of  agent,  to  be  exercised  in,  285  note, 
equity  to  settlement,  discretion  of  Court  in  giving  effect  to,  956. 
executor,  of,  as  to  getting  in  assets,  820,  321. 
failure  of  trustee  to  exercise,  how  remedied  by  Court,  1075  cl  seq. 
infant  cannot  exercise,  37. 

investment,  as  to,  duty  of  trustee  to  exercise,  348,  349,  361,  354,  355,  356,  368. 
payment  into  Court  by  trustee  having,  when  ordered,  1260,  1261. 
power,  discretionary,  exercise  of,  by  trustees,  503,  504, 709,  714, 736.    See  Power. 

by  Court  in  lieu  of  trustees,  1078  et  seq. 
reasons  for  exercise  of,  trustee  not  bound  to  assign,  504,  769. 
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BISOB.'ETIO'N— continued. 

but  if  he  assign  erroneous  reasons  Court  will  interfere,  769. 
reluctance  of  Court  to  interfere  with  discretion  of  trustees,  322,  614,  765  et  seq. , 

1246,  1263. 
varying  securities,  as  to,  how  to  be  exercised  by  trustees,  332,  333. 

DISCRETIONARY  TRUST. 

delegation  of,  by  trustee,  void,  288  ;  even  to  co-trustee,  288. 

examples  of,  17. 

execution  of,  by  trustee.  Court  will  not  interfere  as  to  mode  of,  769. 

legal  estate  passing  to  trustee  under,  244. 

maintenance,  for,  when  affected  by  bankruptcy  of  c.  q.  t.,  Ill  ef  seq. 

maintenance,  for,  not  interfered  with  by  Court,  767. 

void  for  remoteness,  110  note. 

whether  determined  on  bankruptcy  of  c.  q.  t..  Ill  et  seq.,  886. 
married  woman  may  exercise,  33  et  seq. 
meaning  of  term  explained,  16. 

purchaser  from  trustee  cannot  question  exercise  of,  504. 
renewal  of  lease,  for,  how  construed,  440. 

Trustee  Act,  exercisable  after  payment  into  Court  under,  428  note, 
trustees  appointed  by  the  Court,  whether  exercisable  by,  564,  555. 
trustees  exercising,  may  inquire  as  to  wishes  of  those  interested,  288. 
valid,  though  not  enforceable  by  any  c.  q.  t.,  121. 
words  importing  mere  discretion,  not  held  to  create  trust,  153. 

DISENTAIL.     See  Fines  and  Recoveries  Act  ;    Protector  or  Settlement  ; 
Tenant  in  Tail. 
married  woman,  of  lands  of,  962,  1005. 

payment  out  of  Court,  disentailing  deed  when  necessary  before,  1237. 
vesting  order,  by,  as  to  land  of  infant,  850. 

DISPOSING  POWER,  what  is  not  included  in  term,  as  to  judgments,  1037  note. 

DISSEISIN. 

cestui  que  trust,  by,  vests  legal  estate  in  trustee,  1132.  -  . 

equitable,  934  et  seq. 

may  be  of  a  trust,  934,  935. 

outstanding  term  attending  inheritance  gained  by,  280  note. 

DISSEISOR. 

equitable  owner  could  not  sue,  in  own  name,  13. 
not  bound  by  trust,  13,  280. 
not  bound  by  a  use,  3.' 

DISSENTERS.     See  Chapel. 

Court  will  execute  trust  for,  if  not  contrary  to  law,  625. 
how  trusts  of  fund  contributed  by,  axe  expounded,  626. 

DISTRESS,  cestui  que  trust,  of,  effect  of,  as  regards  delay  or  acquiescence,  582,  583, 
1111,  1116,  1201. 

DISTRIBUTION. 

direction  for,  whether  creating  trust  or  power,  1079  et  seq. 
trust  fund,  of     See  Chap.  xiv.  s.  6,  402  et  seq. 

claim  by  assignee,  409. 

part  of  trust  estate,  of,  eflfect  of,  416. 

power  of  selection,  under,  1079. 

time  of,  when  regulating  vesting  of  portions,  460,  461,  467. 
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DISTRINGAS.     Chap,  xxxiii.  s.  1,  1248-1253. 

notice  in  lieu  of,  practice  as  to  obtaining  and  serving,  1251,  1252. 

applicable  to  all  companies,  1252. 

effect  of,  where  no  trustee,  905,  919. 

information  as  to  existence  of,  888. 
origin  and  history  of  writ  of,  1248  et  seq. 
payment  into  Court,  "notwithstanding,"  1262. 
restraining  order  under  5  Viot.  c.  5,  s.  4,  .  .  .  1249, 1250;  practice  as  to,  1250. 

applies  to  stock,  shares  in  the  Bank  or  any  other  company,  1252. 

special  grounds  necessary  for  obtaining,  1252,  1253. 
writ  of,  under  5  Vict.  c.  5,  s.  5,  .  .  .  1249  ;  practice  as  to,  1250  et  seq, 

applicable  only  to  stock  transferable  at  the  Bank,  1252. 

notice  in  lieu  of,  1252  et  seq. 

effect  of,  and  how  and  when  discharged,  1252,  1253. 

DIVIDENDS. 

accumulation  of,  336.     See  Accumulation  ;  Thellttssok  Act. 

Bank  of  England,  by,  on  stock  of  infant,  856. 
apportionment  in  respect  of,  on  change  of  investments,  371,  372. 
bankruptcy,  in,  apportionment  of,  between  capital  and  income,   1188,   1189. 

See  Bankruptcy. 
bonus  or  new  shares  by  way  of,  tenant  for  life  when  entitled  to,  877,  878. 
cestui  que  trust  tenant  for  life  of,  how  put  in  possession  of,  879. 
charging  order  on  partial  interest  of  c.  q.  t.,  does  not  prevent  payment  of,  to 

trustees,  1043. 
co-trustees,  payable  to  one  of  several,  291. 
creditors'  deed,  under,  613  et  seq. 
direction  to  pay  to  legatee  does  not  authorise  non  -  conversion  of  wasting 

security,  333. 
order  severing,  from  capital,  objected  to  by  Bank  of  England,  855,  856. 
payment  of,  to  "  trustees  or  any  two  of  them  "  when  ordered,  291. 
receipt  of,  by  one  co-trustee,  291. 
vesting  right  to  receive,  powers  of  Court  as  to,  855,  856. 

DIVORCE. 

jurisdiction  of  Court  to  vary  power  to  appoint  new  trustees,  832. 
property  of  married  woman  how  affected  by,  404,  405,  952,  957. 

DOCUMENTS.     See  Deed  ;  Title  Deed. 

copies  of,  right  of  c.  q.  t.  and  trustee  to,  632,  832,  873,  887.     See  Copies. 
production  of,  by  public  trustee,  707  ;  by  trustee,  right  of  c.  q.  t.  to,  1253, 1254. 

See  PP.ODU0TION. 
solicitors'  lien  on,  905.     See  Solicitor. 
trustee  suppressing,  ordered  to  pay  costs,  1276. 

DOMICILE. 

personal  estate  regulated  by  law  of,  407. 

person  domiciled  abroad  generally  not  a  fit  trustee,  41. 

DOUBLE  PORTIONS,  477.     See  Portions. 

DOUBLE  POSSIBILITIES,  rule  against,  109. 

DOUBTFUL  EQUITY. 

purchaser  when  bound  by  notice  of,  1103  et  seq. 
trustees,  duty  of,  where  equity  doubtful,  419. 

DOWER. 

account  of,  dowress  may  have,  in  equity  on  legal  title,  1149. 
curtesy  distinguished  from,  926,  945,  948. 
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TIOWEU— continued. 

declaration  to  bar,  949. 

devise  by  husband,  whether  defeated  by  949 

Dower  Act    945    949  ;   does  not  apply  to  copyholds,   946,   949;   but  does  to 

gavelkind  lands,  949. 
equitable  estates,  out  of,  formerly  not  allowed,  945,  946  ;  secus  now,  949,  1188 
equitable  fee  subject  to  executory  devise,  dower  attaches  to,  949,  950, 
legal  estate,  dower  attaches  to,  in  feoifee  to  uses,  3. 

in  trustee,  246. 
Limitations,  Statute  of,  action  for  arrears  when  barred  by,  1149. 
money  to  be  laid  out  on  land,  whether  formerly  subject  to',  1215,  1216  •  is  now 

under  Dower  Act,  1216.  ' 

mortgagee  buying  up,  may  be  redeemed,  308. 
protector  of  settlement,  dowress  cannot  be,  456. 
tenant  in,  bound  by  trust,  8,  10. 

but  anciently  not  bound  by  use,  2. 
trust,  dowress  bound  in  equity  by,  8,  10,  276. 
trust  estate,  out  of,  anciently  allowed  to  widow  of  trustee,  276. 

but  not  to  widow  of  c.  q.  t.,  9. 
trustee  to  uses  to  bar,  gets  no  costs  in  foreclosure  action,  1265. 

DRAINAGE.     See  Improvements. 

DRAINAGE  ACTS,  charge  under,  effect  of,  on  exercise  of  power  of  sale,  506. 

DRUNKENNESS, 
executor  of,  1097. 

combined  with  poverty,  a  ground  for  injunction,  1097  ;  and  appointment 
of  receiver,  1262. 

DUPLICATION  of  charges,  148. 

DURATION. 

private  trusts,  of,  limited  by  rule  against  perpetuities,  95,  96. 

secus  public  trusts,  18. 
trust  for  sale,  of,  501,  502. 

DURESS,  effect  of,  as  to  acquiescence,  confirmation,  or  release,  582,  583,  1201. 

EARMARK,  meaning  of  term,  as  applied  to  money,  268,  269,  1151,   1152;    to 
negotiable  securities,  269,  1151,  1152  ;  to  other  property,  272. 

EASEMENT,  reservation  of,  on  exchange  or  partition,  147  note. 

EAST  INDIA  COMPANY,  securities  of,  357  note. 

EAST  INDIA  STOCK. 

investment  in,  by  trustee,  when  proper,  356,  358,  363. 

meaning  of  term,  356. 

railway  stock  guaranteed  by  Indian  Government,  363,  365. 

EAST  INDIES. 

conversion  of  assets  in,  390. 

executors  in,  whether  entitled  to  charge  commission,  781,  782. 

ECCLESIASTICAL  CHARITIES,  626. 

ECCLESIASTICAL  CORPORATION. 

lease  from,  vested  In  trustee,  statutory  powers  as  to,  441. 

BCCLESIASTIOAL  COURTS,  have  no  jurisdiction  over  trusts,  15. 
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EDUCATION. 

trust  for,  not  confined  to  minorities  of  c.  q.  t.,  159. 
trust  for  poor  construed  to  include  education,  632. 

EDUCATION,  BOARD  OF. 

powers  of  endowed  schools  commissioners  transferred  to,  630,  631. 
schemes,  power  to  alter,  631. 

EJECTMENT.     See  Action. 

cestui  que  trust,  by,  in  name  of  trustee,  1113. 

cestui  que  trust  could  not  bring,  unless  surrender  presumed,  871,  872. 
equitable  defence  in  action  of,  not  formerly  available,  872  ;  secus  now,  ib. 
schoolmaster,  of,  from  school  house,  631. 
trustee  may  maintain  action  for,  871,  872. 
formerly  might  even  against  c.  q.  t.  872. 

ELDEST  SON. 

portion,  when  disentitled  to,  462. 

younger  child,  when  regarded  as,  entitled  to  portion,  460  et  seq.,  465. 

ELECTION. 

cestui  que  trust,  by,   as  to  having  re-sale  or  re-conveyance  of  trust  property 
purchased  by  trustee,  577,  578. 

countermanding  execution  of  special  trust,  886,  887. 
charitable  objects,  of,  not  set  aside  on  ground  of  mistake,  629. 
clerk  or  incumbent.  Of,  under  trust  of  advowson  for  parishioners,  91  et  seq.,  288. 
decree  for  conveyance  under  doctrine  of,  effect  of,  under  Trustee  Act,  847. 
doctrine  of,  applies  to  cases  of  satisfaction  but  not  of  ademption,  483. 
heir  bound  to  elect  is  trustee  within  Trustee  Act,  837. 
married  woman,  by,  who  is  restrained  from  anticipation,  1016,  1017,  1231. 
minister  of  chapel,  of,  627,  628. 
portionist  when  put  to,  483. 

property,  as  to  taking,  in  converted  or  unconverted  state, 

502,  556,  865  et  seq.,  1230  et  seq. 
acts  amounting  to,  1238,  1239. 
contingent  interest,  by  person  entitled  to,  1234. 
express  declaration,  by,  1239,  1240. 
infant  not  competent  to  make,  1230. 
knowledge  of  c.  q.  t.,  what  necessary  to,  1239. 
lunatic  not  competent  to  make,  1230. 

election  by,  with  sanction  of  Court  in  Lunacy,  1231  note, 
married  woman,  by,  954,  1231  et  seq. 

separate  property,  in  respect  of,  1233. 
parol,  by,  may  be,  as  between  real  and  personal  representatives,  1240. 
presumption  of,  1238,  1239. 

(1)  where  land  directed  to  be  converted  into  money,  1238,  1239. 

(2)  where  money  directed  to  be  converted  into  land,  1239,  1240. 
remainderman,  by,  when  effectual,  1233. 

subject  to  rights  of  prior  owner  or  third  person,  1233. 

where  remainderman  contingently  entitled,  1234. 
tenant  in  common,  by,  1234,  123.'i. 

land  directed  to  be  sold,  cannot  singly  elect  to  take,  as  money,  1234. 
secus,  money  to  be  laid  out  in  land,  1235. 

portionists  where  put  to  election,  483. 
tenant  in  tail,  by,  1234  et  seq. 

act  in  pais,  by,  1236. 

action  or  suit,  by,  1234,  1235. 

disentailing  deed,  by,  under  Fines  and  Keooveries  Act,  1236.'        _  v. . 
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ELECTION— property,  as  to  taking,  in  converted  or  unconverted 

state — continued. 

payment  out  to  tenant  in  tail  under  Lands  Clauses  Act,  dis- 
entailing deed  required  on,  1237. 
petition,  by,  under  39  &  40  Geo.  3.  u.  66,  1236. 
until  made,  special  trust  proceeds,  502,  556,  886. 
will  of  c.  q.  t,  by,  1240. 
property,  as  to  taking,  under  or  against  instrument,  483,  1016,  1017,  1231  note. 

ELEGIT. 

equitable  interest  bound  by,  1030  ;  formerly  held  otherwise,  9,  1030,  1031. 

what  portion  of  trust  estate  might  formerly  be  taken  in  execution,  1033, 
1034. 
equity  of  redemption,  entirety  of,  might  be  taken  in  execution  under,  1034. 
estate  by,  in  trust  for  married  woman,  961. 

goods  not  to  be  delivered  under,  since  Bankruptcy  Act,  1883,  .   .   .   1028. 
moiety  of  lands  only  might  formerly  be  taken  in  execution  under,  1028,  1033. 

but  now  entirety  under  1  &  2  Vict.  c.  110,  s.  11,  .  .  .  1037. 
origin  of,  1028. 
receiver,  not  a  necessary  preliminary  to  appointment  of,  by  way  of  equitable 

execution,  1051. 
remedy  by,  as  to  trust  estate  under  Statute  of  Frauds,  1035. 

under  1  &  2  Vict,  c  10,  .   .   .  1037  et  seq. 
tenant  by,  not  bound  by  a  use,  2  ;  but  is  by  a  trust,  10,  276. 
trust  in  nature  of  mortgage,  against  owner  subject  to,  1035. 

EMPLOY  money,  direction  to,  may  authorise  investment  in  trade,  350. 

ENDOWED  SCHOOLS  ACT,  1869  (32  &  33  Vict.  u.  56),  630. 

ENFRANCHISEMENT. 

copyholds,  of,  power  of  trustee  to  effect,  291,  745. 

purchaser  not  entitled  to  proof  of  title  to  make,  519. 
lunatic's  copyholds,  of,  1244. 
renewable  leaseholds,  of,  by  trustee,  441. 
Settled  Land  Acts,  under  powers  of,  147,  663,  679  note. 

ENLARGEMENT. 

alienation,  is  not  an,  1012. 
long  term,  of,  into  fee,  7. 

ENROLLED  DEED.     See  Inkolmbnt. 

not  a  "  scheme  "  within  9  Geo.  2  c.  36,  642  note. 

ENTAIL. 

chattels  cannot  be  the  subject  of,  102. 
copyholds,  custom  to  entail,  48. 

disentailing  deed,  inrolment  of,  891. 

equitable  interest,  power  to  entail,  depends  on  custom  as  to  legal  estate,  48. 
equitable,  created  without  technical  words,  124  ;  how  barred,  890,  891. 

history  of,  890. 
lands  abroad,  of,  51. 

married  woman,  of,  how  barred,  962,  1005. 

"  proper  entail  on  heir  male,"  direction  in  will  for,  how  construed,  135. 
protector  of  settlement,  functions   of,  138,   456  et  seq.     See   Pkotector  of 

Settlement. 
quasi,  of  estate  pur  autre  vie,  properties  of,  891,  892. 
strict  entail,  directions  for,  136. 

ENTIRETIES,  husband  and  wife  take  by,  953,  967. 

•iT 
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EN  VENTRE,  illegitimate  child,  103  note. 

"EQUALITY  IS  EQUITY,"  616,  1077. 

EQUITABLE  ASSETS,  1063  et  seq.     See  Assets, 

EQUITABLE  ASSIGNMENT. 

letter  of  advice  that  special  credit  opened  as  against  goods,  89. 
order  and  disposition  clause,  takes  property  out  of,  903  note, 
when  complete,  911,  912. 

EQUITABLE  DEFENCE,  872. 

EQUITABLE  ELEGIT,  1030  et  seq. 

EQUITABLE  ENTAIL,  creation  of,  124,  890. 

EQUITABLE  ESTATE  OR  INTEREST.     See  Cestui  que  Teust. 

account  of  rents  and  profits,  right  of  equitable  owner  to,  1143  et  seq. 

adverse  possession  available  against,  935. 

assets,  whether  it  was,  prior  to  Statute  of  Frauds,  1063,  1064. 

subsequently  to  statute,  whether  legal  or  equitable  assets,  1065  et  seq. 

assignment  of,  77. 

assignable  quality  of  equitable  interest,  889  et  seq. 

assignee  of,  bound  by  equities,  892  et  seq. 

how  effected,  890. 

notice  of,  902  et  seq. 

not  necessary  as  against   settlor  or  between  assignor  and  assignee, 

79,  902. 
or  subsequent  volunteers  or  persons  claiming  general  equity,  902,  913, 

914. 
but  material  as  against  trustee  in  bankruptcy,  902  ;  or  purchaser  for 
value,  79,  903. 

precautions  to  be  observed  in  case  of,  907  et  seq. 

priority  of  time,  920  et  seq. 
copyholds,  in,  follows  rules  as  to  legal  estate,  48. 

how  devisable,  930,  931. 

not  subject  to  free  bench,  945. 

transmission  of  interest  in,  262. 
Courts,  all,  now  recognise,  15. 
curtesy  of,  11,  945  et  seq.     See  CuKTESY. 
descent  of,  1061  et  seq.     See  Descent. 

devise,  passes  by,  930  ;  under  old  law  devisable  by  parol,  930. 
distinctions  between,  and  legal,  47. 
dower  of,  11,  946  et  seq.     See  Dower. 
entail  of,  may  be  etfeoted,  47,  124,  890. 

how  barred,  890,  891. 
equitable  tenant  for  life  is  devisee  within  Debts  Recovery  Act,  1830,  930  note, 
escheat  of,  1059  et  seq. 

execution  against,  1029  et  seq.     See  Judgment. 
extent  from  Crown,  is  affected  by,  1057,  1058. 
fee  simple  in,  may  be  created  without  word  "  heirs,"  124,  125. 
foreign  property,  in,  49,  50. 
forfeiture  of,  1058  et  seq. 

intermediate,  disregarded,  unless  trust  special,  883. 
judgment  against,  how  carried  into  effect,  1028  et  seq.     See  Jud&ment. 
laches,  doctrine  of,  applicable  as  between  rival  claimants  to,  935. 
land,  in,  writing  necessary  for  conveyance  of,  890  ;  semble,  deed  not  necessary,  ib. 
legal  estate  contrasted  with,  46,  90,  91. 
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EQUITABLE  ESTATE  OR  INTEREST— conZmwed. 

limitation  of,  technical  terms  how  far  necessary,  124,  125. 

Limitation,  Statutes  of,  application  of,  1108  et  seq.,  1120,  1121. 

married  woman,  of,  rights  of  hushand  in  respect  to,  950  et  seq.     See  Married 

Woman. 
merger  of,  in  legal  estate,  12. 
mortgage  of,  385.     See  Mortgage. 

obtained  by  fraud,  893. 
negligence,  postponement  on  ground  of,  921  et  seq. 

notice  how  far  necessary  for  transfer  of,  902  et  seq.     See  sup.,  assignment. 
noticed  by  all  Courts,  15. 

possibility,  though  only  amounting  to,  is  assignable,  889. 
powers  over,  748. 

distinguished  from  legal,  748. 

simply  collateral  or  annexed  to  estate,  748,  749. 
priority  of  owners  of,  902  et  seq. 

purchaser  when  bound  by,  1100  «i  seq.     See  Purchaser. 
restraint  of  alienation  of,  void  except  where  c.  q.  t.  feme  covert,  890. 
resulting  to  grantor,  settlor,  or  testator,  163  et  seq.     See  Resulting  Trust. 
sale  by  order  of  Court,  bound  by,  846,  847,  1293. 

Shelley's  case,  rule  in,  application  of,  to  equitable  limitations,  125,  126,  136. 
technical  rules  affecting  legal  estate,  not  applicable  to,  90,  124. 

eifect  of  technical  terms  if  employed,  125. 
transfer  of,  notice  should  be  given  of,  902  et  seq. 
trust  of,  when  perfectly  created,  77. 

trustee  of,  when  entitled  to  conveyance  of  legal  estate,  882,  883. 
vendor  of,  information  to  be  given  by,  911. 
waste,  arising  from  commission  of,  209  et  seq. 
will,  is  devisable  by,  930,  931. 

EQUITABLE  EXECUTION  by  appointment  of  receiver,  1052  et  seq. 

EQUITABLE  MORTGAGE.     See  Mortgage. 
transferee  of,  with  notice,  893. 
trustee,  by,  in  breach  of  trust,  1106. 
trustee  should  not  lend  on,  385. 
vesting  order  in  action  for  enforcement  of,  849  note. 

EQUITABLE  SEISIN,  933. 

EQUITABLE  "WASTE,  209  et  seq.     See  Waste. 

EQUITY. 

assignee  of  equitable  interest  takes  subject  to  every,  892  et  seq. 
better  equity,  meaning  of,  920  et  seq.,  1107  note. 
Courts  of,  alone  have  jurisdiction  over  trusts,  14,  15. 

ca,n  aat  in  personam,  50,  51. 

corporations  amenable  to,  30. 

trustee  cannot  come  into,  for  own  benefit,  317. 
disclaimer  in,  222. 

does  nothing  in  vain,  1235.     See  Circuity. 
doubtful,  duty  of  trustee  in  case  of,  419. 

purchaser  whether  bound  by,  1103  e<  seq. 
"equality  is  equity,"  616,  1077. 
intermediate,  when  disregarded,  882,  883. 
personal,  49  note, 
priority  in,  918  et  seq.,  1106,  1107. 
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'EQUITY— cmUinued. 

rules  of,  to  prevail  where  there  is  conflict  between  law  and  equity,  15. 
secret,  owner  of,  may  by  conduct  be  precluded  from  setting  up,  925  el  seq. 
settlement,  to,  951  et  seq.    See  Maekied  Woman. 

EQUITY  OP  REDEMPTION.     See  Mortgage. 
adverse  possession  available  against,  935. 
assets  is,  1064  et  seq. 

barred  by  lapse  of  time,  when,  1110,  1111. 
chattels,  of,  may  be  taken  under  equitable  fi.fa.,  1030. 
collateral  advantage,  stipulation  for,  by  mortgagee  not  allowed,  785. 
copyholds,  of,  where  formerly  liable  as  assets,  1034  note  (I). 
Crown  debt,  may  be  sold  for  payment  of,  1068. 
curtesy,  subject  to,  946. 
distinguished  from  a  trust,  278. 
dower,  formerly  not  subject  to,  945. 
escheat,  did  not,  1061. 

lord  taking  by,  bound  by  equity,  277,  278. 
forfeitable  for  treason,  1058. 

Frauds,  Statute  of,  s.  10,  cannot  be  delivered  in  execution  under,  1035. 
judgment  creditor  entitled  to  sale  of  entirety  of,  1034. 

Limitation,  Statutes  of,  when  beginning  to  run  against  remainderman,  1110. 
mortgage  of,  trustee  should  not  advance  money  on,  383,  384. 
purchase  of,  by  mortgagee,  939.     See  Moktgagee. 
purchase  of,  by  trustee,  improper,  590,  591. 
release  of,  by  trustee,  when  proper,  742. 
sale  of,  trustee  for,  may  sell  subject  to  mortgage,  605. 

ESCHEAT,  Chap.  xxvi.  s.  10,  1059-1061. 

copyholds  not  properly  subject  to,  276,  277  ;  nor  customary  freeholds,  277,  278. 

lord  bound  by  trust  entered  on  roll,  277. 
equitable  estate,  of,  10,  316,  1059,  1860,  1061. 
equity  of  redemption,  lord  taking  by  escheat  bound  by,  278. 

formerly  did  not  escheat,  1061 ;  secus  now  under  Intestates'  Estates  Act, 
1884,  .  .  .  1061. 
felony,  on,  27. 

now  abolished,  27,  279. 
legal  estate  in  trustee  formerly  subject  to,  secus  now,  246,  277,  279. 
lord  claiming  by,  whether  bound  by  trust,  9,  14,  276  et  seq. 

not  bound  by  use,  3,  277. 
money  to  be  laid  out  on  land  not  subject  to,  1216. 
real  estate  escheating  is  assets  in  hands  of  lord,  278,  279. 

trust  in  fee  of  lands  formerly  not  subject  to,  10  ;  but  trustee  retained  the  estate, 
316,  1059,  1060. 

secus  now  under  Intestates'  Estates  Act,  1884,  .   .  .  315,  316,  1061. 
vesting  order,  jurisdiction  to  make,  as  to  estate  escheated  to  Crown,  846. 

ESCROW. 

conveyance  on  sale  when  operating  as,  79. 

voluntary  settlement  retained  by  settlor  does  not  take  effect  as,  79. 

ESTATE  DUTY,  incidence  of,  801  note. 

ESTATE  FOR  LIFE.     See  Tenant  for  Life. 

ESTATE  OF  TRUSTEE,  Chap.  xii.  233-280.     See  Legal  Estate. 

ESTATE  PUR  AUTRE   VIE.     See  Pur  Autre  Vm. 
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ESTATE  TAIL.     See  Entail  ;  Tenant  in  Tail. 

ESTOPPEL. 

acquiescence,    or  concurrence   in   breach   of  trust,   by,    1194  et  seq.     See   Ao- 

QTJIESCENOE. 
Court  of  Equity  rejects,  297. 
recital,  by,  as  affecting  trustee,  224,  225. 
secret  equity,  of  person  having,  who  stands  by,  925  et  seq. 

EVIDENCE.     See  Affidavit  ;  Frauds,  Statute  of  ;  Parol  ;  Vesting  Oedeb. 

EXCEPTION. 

devise,  from,  distinguished  from  charge,  177. 
residue,  out  of,  next  of  kin  benefited  by,  180,  181. 

EXCHANGE. 

charity  lands,  of,  with  consent  of  Charity  Commissioners,  634. 
land,  of,  vesting  order  consequential  on  judgment  for,  847. 
power  of  sale  and  exchange  a  "usual"  power,  145  et  seq. 
whether  it  authorises  partition,  505. 
or  signing  receipts,  543. 
Settled  Land  Acts,  under  powers  of,  663,  668. 

EXCHEQUER  BILLS. 

Government  securities,  were,  353. 
investment  in,  by  trustees,  353,  365. 

EXCHEQUER,   COURT  OF. 

transfer  of  equitable  jurisdiction  of,  to  Court  of  Chancery,  30  note, 
whether  it  could  relieve  c.  q.  t.  as  against  royal  trustee,  29. 

EXCUSE,  breach  of  trust,  for,  under  Judicial  Trustees  Act,  1896  .   .  .   1169  et  seq. 

EXECUTED  TRUST, 
construction  of,  127. 
meaning  of  term,  127. 

EXECUTION. 

bankruptcy  of  debtor,  creditor  liow  aff'ected  by,  1054. 

cestui  que  trust,  for  debt  of,  250. 

chattels,  against,  iy  fi.  fa,  1028,  1029.     See  Judgment. 

from  what  time  chattel  interests  in  land  bound,  1029. 

trust  cliattels,  250. 
completion  of,  1054. 

co-trustees,  against,  jointly  implicated  in  breach  of  trust,  1177. 
creditor  taking  trust  chattel  in,  bound  by  trust,  250,  276. 

purchase,  may,  from  sheriff,  676. 

whether  he  can  levy  debt  upon  property  subject  to  voluntary  trust  for 
debts,  609. 
equitable,  1052  et  seq. ;  against  separate  property  of  married  woman,  987  et  seq. 
estate  or  interest  in  land  capable  of  being  taken  in,  1038,  1039. 
executor,  for  debt  of,  against  assets,  250. 
trust  deed,  of,  by  trustee,  224. 
trustee,  for  debt  of,  250.     See  Judgment. 
writs  of,  at  common  law,  1028. 

EXECUTION   OF  POWER  BY   COURT,  1073  et  seq. 

EXECUTOR. 

acceptance  of  office  of,  225,  226. 

executor  having  once  acted  cannot  renounce,  225, 
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executor  may  renounce  probate  and  claim  legacy,  220,  221. 
having  acted,  deemed  to  liave  accepted  trusteeship  of  real  estate,  227. 
having  proved,  cannot  refuse  to  act  in  trusts,  21. 
executor  of  executor  administering  to  one  testator  must  to  another,  227. 
account,  liable  to  render,  660. 
accounts,  costs  of  taking,  when  allowed  to,  1276. 

is  bound  to  keep,  886,  887. 
accumulate,  neglecting  to,  charged  with  compound  interest,  400. 
acting  as,  acceptance  of  office  by,  225,  226,  281. 
"  acting  executor,"  appointment  of  new  trustees  by,  806. 

administration  action,  effect  of,  on  powers  and  duties  of  executor,  532,  747,  748. 
advertisement  by,  for  creditors  under  22  &  23  Vict.  c.  35,  .   .   .   436,  437. 
agent,  employment  of,  by  executor,  when  justifiable,  284,  785,  786. 
executor  acting  as,  not  liable  as  executor,  284. 
executor  not  required  to  take  security  from,  287. 
allowance  to,  for  time  and  trouble,  781  et  seq. 
appointment   of,   not  sufficient  to   show   intention    to   exercise   testamentary 

power,  174,  175. 
appropriation  of  legacy  by,  effect  of,  228,  722,  723,  894,  1134,  1135. 

of  securities  to  residuary  legatee,  741. 
assets,  1038  et  seq.     See  Assets. 

conversion  of,  by  executor  within  what  time  to  be  made,  320. 
debt  of  executor,  cannot  be  taken  in  execution  for,  251. 
duty  of  executor  as  to  calling  in,  320,  321. 
employment  of,  in  trade,  562. 
executor's  executor,  vest  in,  225,  249. 
felony,  not  forfeitable  for,  251. 
legal  and  equitable,  what  are,  1063  et  seq. 
mortgage,  executor  may  allow  assets  to  remain  on,  324. 
but  not  on  personal  security,  323. 

where  legal  proceedings  would  be  useless  he  is  not  liable,  324. 
mortgage  of,  by  executor,  560,  561. 

personal,  in  hands  of  executor  are  trust  property  at  common  law,  250. 
sale  of,  by  executor,  560,  561. 

voluntary  interference  with,  is  acceptance  of  office,  226. 
assignee  of,  gains  priority  by  notice,  903. 

attorney,  effect  of  signing  power  of,  to  get  in  testator's  estate,  226,  227. 
bank,  whether  money  may  be  placed  in,  payable  to  one  executor,  330,  331. 
banker  of,  bound  to  act  according  to  his  directions,  566,  567. 
bankrupt,  goods  in  possession  of,  when  devolving  on  trustee  in  bankruptcy, 

267,  274. 
beneficial  interest,  where  entitled  to,  63. 
beneficially  interested,  assignee  of,  bound  by  equities,  894. 
breach  of  trust,  may  be  relieved  from  consequences  of,  under  Judicial  Trastees 

Act,  1896  .   .   .   1169  et  seq. 
breach  of  trust  by  testator,  when  liable  for,  1169. 
business,  carrying  on  testator's,  rights  and  liabilities  of  executor,  266,  719,  720, 

721,  793,  794. 
cestui  que  trust,  of,  when  entitled  to  call  for  conveyance,  883. 
charge  of  debts  on  real  estate,  effect  of,  on  powers  of  executor,  548  et  seq. 
charge,  may  not  make,  for  time  or  trouble,  781. 

whether  entitled  to  commission  for  administration  in  East  Indies,  781,  782. 
chattels,  power  of  executor  to  deal  with,  560  ct  seq. 

co-executor. 

acknowledgment  of  debt  -by  one,  effect  of,  298  note. 
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assets,  putting,  into  hands  of  co-executor,  is  liable,  301. 

banker,  payment  of  money  to  co-executor  who  is,  283, 

bankruptcy  of,  liability  of  co-executor  for  costs,  788. 

claim  of,  executor  may  compromise,  740  note. 

comparison  of,  with  co-administrator  and  co-trustee,  304. 

debt  owing  from  co-executor,  his  duty  as  to  calling  in,  303. 

delegation  of  duty  by,  to  co-executor,  282,  283  ;  to  stranger,  282. 

devastavit  of  co-executor,  liability  for,  281. 

discretionary  trust  cannot  be  delegated  to,  288. 

indorsing  bill  of  exchange  payable  to  himself  and  another,  302. 

leaving  money  in  hands  of,  co-executor  liable  for,  301,  323,  330,  331, 

liability  of,  for  acts  of  co-executor,  281. 

necessary  or  nugatory  acts,  joining  in,  not  usually  liable,  299. 

power  of,  to  act  without  co-executor,  298  ;  as  to  real  estate,  298  note, 

receipts,  joining  in,  proformd,  not  liable,  298,  299. 

representation  of  co-executor,  ought  not  to  depend  on,  302. 
especially  where  testator  long  dead,  302. 

survivorship  of  office  of,  293. 
commission,  when  allowed  to  charge,  781,  782. 
oompoundiug  debts  and  claims,  power  of  executor  as  to,  739,  740. 
constructive  trustee,  when  deemed  to  be,  837. 
contract  of  sale  or  purchase  by  testator,  effect  of,  260,  1219,  1220. 
conversion  of  assets,  time  within  which  he  ought  to  effect,  320. 
costs  allowed  to,  in  creditors'  action,  1266.     See  Costs. 

covenants,  what  may  be  required  from  executors  of  one  who  has  agreed  to  grant 
lease,  522. 

by  executors  of  lessee  on  assignment,  622  note,  525. 
creditors  of  testator,  how  protected  against,  436,  437. 

may  be  answerable  to,  though  not  to  legatees,  301, 

rights  of,  as  against  executor,  560,  561. 
Crown,  right  of  executor  to  residue  as  against,  63. 
debt  of,  assets  when  capable  of  being  taken  in  execution  for,  251. 

retainer  of,  737,  1070  et  seq. 

sale  or  pledge  by  executor  to  secure,  562,  563. 
debtor  to  estate,  assignment  of  beneficial  interest  by,  893,  894, 

ordered  to  pay  money  into  Court,  1260,  1261. 
debts. 

after  payment  of,  must  account  for  surplus,  or  is  chargeable  with  interest, 
394. 

barred  by  Statute,  executor  may  pay,  737  ;  but  not  after  decree,  737. 

composition  of,  power  of  executor  to  effect,  739,  740. 

contracted  by  executor  in  that  character  cannot  be  proved  for  as  debts  of 
the  testator,  267. 

duty  of  executor  to  call  in  outstanding,  303,  323  et  seq.,  1171, 

duty  of  executor  to  discharge,  394,  598,  1063, 

presumption  that  debts  have  been  paid,  when  made,  540,  565, 

trust  for  payment  of,  how  to  be  executed,  616. 
decree,  power  of  dealing  with  assets  after,  532,  747,  771. 
delegation  of  office  by,  282  et  seq.     And  see  sup.,  cO-executor. 
derivative  executor,  duties,  powers  and  liabilities  of,  255,  226. 
de  son  tort,  renewing  lease  in  own  name  is  constructively  a  trustee,  201. 

cannot  purchase  trust  property,  575. 
devastavit  by,  281,  563,  1172  ;  claim  for,  when  barred,  415. 

executrix  married  woman,  by,  986. 
discharged,  cannot  be,  from  office,  even  by  Court,  835. 
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discharged,  may  be,  from  trusteeship,  835. 

donee  of  power,  of,  when  entitled  to  transfer  of  trust  funds,  883. 

drunken  or  dissolute,  restrained  from  administering,  1097. 

East  Indies,  in,  when  allowed  to  charge  commission,  781,  782. 

equitable  assets  in  hands  of,  what  are,  1066. 

equitable  mortgage  by,  560. 

establishment  of  testator,  breaking  up,  320,  719. 

executor  of  executor,  acceptance  of  trust  by,  225,  226. 

when  competent  to  exercise  power,  755. 
express  trustee,  is  not,  for  next  of  kin,  63. 
foreign  law,  not  presumed  to  know,  407. 
fraudulent  sale  or  pledge  by,  562  et  seq. 
heir  not  favoured  more  than,  1221. 
heir  of  vendor,  when  trustee  for  executor,  836. 

housekeeping  expenses  of  testator,  executor  when  justified  in  continuing,  320. 
implied  devise  to,  239. 
indemnity,  what  he  may  require,  as  to  leaseholds,  206,  266,  527. 

right  to,  in  respect  of  business  of  testator,  720,  721,  793,  794. 
India,  conversion  of  assets  in,  389. 

executor  in,  when  allowed  to  charge  commission,  871,  872. 
infant  might  formerly  have  been,  38. 
injunction  against,  when  granted,  1096,  1097. 
insurance  moneys,  receipt  of,  through  banker  or  solicitor,  273. 
insurance  of  buildings  by,  329. 
interest,  when  chargeable  with,  393,  et  seq. 

not  charged  during  first  year  from  testator's  death,  401,  402. 
intestate,  executor  dying,  assets  vest  in  administrator  de  bonis  non  of  testator 

251. 
judgment  against,  paid  out  of  assets  in  order  of  date,  1069  note, 
judgment  or  decree  for  administration,  powers  of,  how  afi'ected  by,  747,  748. 
judicial  trustee,  may  be  appointed,  700. 
land  to  be  converted  into  money  when  devolving  on,  1223. 
lease,  has  not  in  general  power  to  grant,  502. 
lease,  renewing,  cannot  hold  for  own  benefit,  201  et  seq. 
lease  to  testator,  liability  of  executor  under,  525. 
leaseholds,  may  hold  title-deeds  of,  till  all  debts  paid,  874. 
legacy,  appropriation  of,  by  executor,  228,  722,  723. 

executor  renouncing  may  claim,  unless  attached  to  office,  220,  221. 

time  for  payment  of,  719. 

to  executor  for  trouble,  784. 
legal  assets  in  hands  of,  what  are,  1066. 
legatees  may  be  answerable  to  creditors,  though  not  to  executor,  414. 

office  of  executor  cannot  be  interfered  with  by,  560,  561. 
Limitations,  Statute  of,  not  bound  to  set  up  defence  of,  737. 
live  stock  of  testator,  executor  should  sell  forthwith,  320. 
lunatic,  vesting  order  as  to  property  of,  power  of  Court  to  make,  863. 
married  woman,  executrix,  powers,  &o.,  of,  36,  250,  251,  986,  987. 
married  woman,  husband  of,  is  trustee  within  Trustee  Acts,  837. 

of,  under  will  in  execution  of  power,  995. 
merger  of  charge,  how  effected  by,  940. 
Ttiesne  rents,  account  of,  against  executor,  1145. 
mistake,  when  liable  for,  394,  395,  402. 
money  to  be  laid  out  in  land,  when  entitled  to,  1219,  1220. 
mortgage  of  assets  by,  560  et  seq. 

may  allow  assets  to  remain  on,  324,  325. 
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where  mortgagee  has  notice  of  impropriety,  563,  564. 
mortgagee,  of,  legal  estate  vests  in,  255. 

might  call  on  heir  to  convey,  1219. 
mortgagor,  of,  formerly  bound  to  discharge  debt  out  of  personalty,  1219. 
next  of  kin,  is  trustee  for,  of  undisposed  of  residue,  63. 

where  no  next  of  kin  executor  takes  beneficially  as  against  Crown,  63. 
unless  clearly  mere  trustee,  63. 
option  of  purchase,  cannot  grant  lease  with,  502,  503. 
outstanding  assets,  duty  of,  to  get  in,  303,  323  et  seq.,  1094,  1095. 

should  not  allow  debts  which  carry  interest  to  remain,  394. 
overpayment  by,  effect  of,  413,  415,  416. 

partner  of  testator,  accountability  of,  in  respect  of  assets  left  in  business,  308. 
personal  security,  should  not  allow  assets  to  remain  on,  323. 
pledge  of  assets  by,  560  et  seq.  ;  to  secure  private  debt,  662  et  seq. 
poverty  of,  does  not  prevent  his  administering,  1097. 
power  when  exercisable  by  executor  of  donee,  754,  769. 

to   "executors"  or  to  "A.   and  his  executors,"  by  whom  exercisable, 

754,  755. 
preferring  creditors,  rights  of  executor  as  to,  1070. 
private  debt,  sale  or  pledge  by  executor  to  secure,  662,  563. 
probate,  can  sell  and  give  receipts  before,  567. 

effect  of  taking  out,  225  et  seq. 

executor  when  constituted  trustee  by  proving  will,  227,  228. 

prerogative,  whether  term  in  trustee  requires  a,  249,  250. 

renunciation  of,  225,  228. 
profits,  executor  making,  by  assets,  must  account,  396. 
promise  of  subscription  by  testator,  executor  not  to  carry  out,  738. 
proof  by,  in  baukruptcy  of  trustee,  1184. 

purchase  of  assets  by,  improper,  575 ;  secus  where  he  never  proves  will,  ib. 
purchaser  from,  not  bound  to  see  to  application  of  money,  561. 

secus,  in  case  of  fraud,  562  et  seq. 
real  estate  vesting  in,  under  Land  Transfer  Act,  1897,  .  .  .  560  note, 
real  estate,  when  empowered  to  sell,  648  et  seq. 
receipts,  liability  of  executor  joining  in,  298. 

power  of  executor  to  give,  660  et  seq. 
receiver  appointed  where  husband  of  executrix  out  of  jurisdiction,  1263. 

or  where  executor  a  person  of  bad  character,  &c.,  1262. 
refund,  legatee  when  bound  to,  moneys  wrongly  paid  to  him,  414  et  seq. 
refusal  by,  to  transfer  stock,  862  et  seq. 
release  to,  on  final  settlement  of  accounts,  417,  418. 
renewal  of  lease  by,  in  own  name,  201  et  seq. 
rents  and  profits,  account  of,  against  executor  of  pernor,  1145, 
renunciation  of  probate  by,  effect  of,  225,  228,  249. 

equivalent  to  disclaimer  of  power,  when,  759. 

executor  having  accepted  oflice  cannot  renounce,  225,  226,  281. 

retractation  of,  249. 
repairs,  cannot  mortgage  assets  for  purpose  of,  562. 
"residuary,"  meaning  of  term,  179. 
residuary  legatee,  powers  of  executor  who  is,  563. 

rights  of,  as  against  executor,  561. 

settlement  by  executor  with  one  of  several,  416,  739,  740. 

when  bound  to  refund  overpayments,  414  et  seq. 
residue,  appropriation  of  securities  forming  part  of,  741. 
residue,  parol  evidence  when  admissible  against  title  of  executor  to,  63. 
residue,  right  of  executor  to,  prior  to  11  Geo.  4^1  Will.  4.  c.  40,  .  .  .  63. 
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resulting  trust  in  favour  of,  163,  174. 

residue,    when    bequeathed   to   infant,    executor    is    trustee   within   s.    43   of 

Conveyancing  Act,  1881,  724. 
retainer  by,  of  his  own  debt,  though  statute  barred,  737. 
right  of,  exercise  for  benefit  of  cs.  q.  t.,  1070. 
right  of,  not  assisted  by  Court,  737. 

right  of,  not  interfered  with  or  enlarged  by  32  &  33  Vict.  c.  46,  .   .   .  1070. 
where  estate  administered  in  bankruptcy,  1071. 
revocation  of  appointment  of,  effect  of,  239,  240. 
salary  to,  may  be  given  by  testator,  783. 
sale  of  assets  by,  560  et  seq. 

nominal  price  or  fraudulent  undervalue,  at,  562. 
private  debt  or  advantage,  to  secure,  562,  563. 
Settled  Land  Acts,  when  trustee  for  purposes  of,  653. 
set-off  against,  by  mortgagee  of  testator,  899. 
set-off  by,  against  creditor  of  testator,  899. 

against  legatee,  894,  899. 
set-off  of  debt  of,  against  costs,  788. 

shares,  discretion  as  to  retention  or  sale  of,  320,  321,  769  note, 
sole,  power  when  exercisable  by,  755. 

solicitor  who  is,  cannot  charge  for  professional  wort,  312  et  seq. 
specific  legatee,  powers  of  executor,  who  is,  563. 
specifically  bequeathed  property,  sale  of,  by  executor  when  valid,  561. 

where  purchaser  has  notice  of  impropriety,  563. 
stock  how  transferred  by,  32. 

stock  standing  in  name  of,  vesting  order  as  to,  855. 
subscription  promised  by  testator,  whether  executor  should  pay,  738. 
surplus  after  payment  of  debts,  is  accountable  for,  or  chargeable  with  interest, 
394. 

not  excused  because  he  did  not  use  the  money,  394. 
Survivorship  of  office  of,  293. 
tenant  at  will,  of,  procuring  lease  to  himself,  203. 
time  allowed  to,  for  conversion  of  assets,  320. 

breaking  up  testator's  establishment,  for,  320,  719. 
lapse  of,  powers  of  executor  how  affected  by,  540,  565. 
legacies,  for  payment  of,  719. 
title-deeds  of  leaseholds,  right  of  executor  to,  874. 
trade  of  testator,  carrying  on,  719,  720,  793,  794. 
trading  with  assets,  liability  of,  308  et  seq.,  395  et  seq.,  562,  719,  720. 
trust  estates  vested  in  testator  now  devolve  on,  247,  248,  259. 
trustee,  iaprimd facie,  for  next  of  kin,  317  ;  but  not  for  Crown  where  no  next 
of  kin,  317. 

may  be,  within  s.  43  of  the  Conveyancing  Act,  1881,  724. 
to  perform  duties  of  executor,  appointment  of,  843. 
Trustee  Act,  executor  when  trustee  within,  844. 
when  executor  converts  himself  into  trustee,  '228,  724,  844,  1134. 
trustee,  of,  bound  by  trust,  275. 

declining  to  appoint  new  trustees,  not  liable  for  costs,  809. 

powers  vested  in  heirs  or  assigns  of  trustee  exercisable  by,  258. 

right  of,  to  decline  to  act  in  trust,  835. 

trust  estate  now  devolves  on,  although  otherwise  devised  or  bequeathed, 

247,  248. 
when  competent  to  execute  trust,  257. 
whether  he  can  sign  receipts,  568. 
trustee,  who  is,  powers  and  duties  of,  560  et  seq.,  616. 
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Trustee  Act,  payment  of  money  into  Court  under,  424  et  seq. 
Ti-ustee  Act,  under,  Court  cannot  appoint,  838,  844. 
vendor,  of,  empowered  to  convey,  247,  248,  836. 
windfall,  entitled  to,  1244. 

year  allowed  to,  for  conversion  of  assets,  &o.,  320,  338  et  seq.,  401. 
but  legacy  may  be  paid  before  expiration  of,  719. 

EXECUTORY  DEVISE. 

contingent  remainder  converted  into,  by  7  &  8  Viet.  e.  76,  .  .  .  457  ;  but  that 
Act  repealed,  ib. 
takes  effect  as,  where  practicable,  under  40  k  41  Vict.  u.  33,  .  .  .  458 
fee  upon  a  fee  limited  by,  90. 

EXECUTORY  TRUST,  127  et  seq. 

alien,  for.  Crown  cannot  take  advantage  of,  45. 
anticipation,  in  restraint  of,  143,  1009. 
Borough  English  Lands,  as  to,  1063. 

construction  of,  in  marriage  articles,  128  et  seq, 

chattels,  agreement  to  settle,  on  same  terms  as  real  estate,  131. 

"heirs  of  body,"  construed  limitation  to  eldest  son  as  heir,  and  if  no  son 

to  daughters  as  oo-heiressea,  130,  131. 
hotchpot  clause  supplied,  134. 
joint  tenancy,  words  conferring,  when  construed  as  tenancy  in  common, 

133. 
real  estate,   "heirs  of  body"  or  "issue"  applied  to,  construed  first  and 
other  sons  in  tail  as  purchasers,  129. 

exception  where  husband's  property  limited  to  heirs  of  body  of  wife, 
130. 

or  where  articles  negative  construction,  130. 
"heirs  female,"  construed  "  daughters,"  130,  131. 
words  supplied  in  articles,  133. 
construction  of,  in  post-nuptial  settlements,  144. 
construction  of,  in  wills,  134  et  seq, 

chattels,  as  to,  139  et  seq. 

limitation  over  on  tenant  in  tail  dying  under  twenty-one,  when  to  be 

inserted,  140. 
peerage,  directions  that  heirlooms  should  go  with,  141,  142. 
semhle,  that  chattels  bequeathed  as  heirlooms  vest  absolutely  in  first 
tenant  in  tail  though  he  die  an  infant,  139. 
real  estate,  as  to,  134  et  seq. 
■     "  heir  of  the  body,"  when  construed  to  give  estate  tail  to  ancestor,  134. 
"proper  entail  on  heir  male,"  135. 
"  heirs  of  the  body,"  construed  "  first  and  other  sons  in  tail,"  where 
intention  to  that  effect  shown,  135. 

contingent  remainders,  effect  of  limitation  to  preserve,  137. 
direction  for  "strict  entail,"  136  ;  or  strict  settlement,  136. 
direction  that  entail  should  not  be  barred,  135. 
direction  to  settle  "  as  counsel  shall  advise,"  136. 
life  estate  for  separate  use,  136. 

where  testator  directs  settlement,  but  formally  declares  limita- 
tions, 138. 
"  without  impeachment  of  waste,"  where  life  estate  is  to  be,  136, 

596. 
words  indicating  that  ancestor  was  not  meant  to  have  a  power  of 
disposition,  135  et  seq. 
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EXECUTORY  TUVST— continued. 

contingent  remainders,  limitations  to  trustees  to  preserve,  whether  inserted,  137. 

curtesy  admitted  of,  where  money  to  he  laid  out  in  land,  946. 

daughters  included  in  "heirs  of  body,"  or  "issue,"  130,  131. 

executed  and  executory  trusts  distinguished,  127. 

gavelkind  lands,  as  to,  138,  1062. 

"heirs  of  the  body,"  how  construed,  129,  130,  131,  1103. 

distinguished  from  issue,  136. 
intention  of  settlor,  carried  out  in  conformity  with,  128. 
marriage  articles,  in,  distinguished  from  the  like  in  will,  127,  128,  129,  131. 

See  sup. ,  construction. 
married  woman,  direction  for  strict  settlement  on,  143,  1009. 
meaning  of  term,  explained,  127. 
multiplication  of  charges,  referential  trust  ought  not  to  be  construed  so  as  to 

effect,  148. 
peerage,  trust  to  correspond  with  limitations  of,  141,  142. 
powers,  what  may  be  inserted  in  settlement  under  executory  trust,  144  et  seq. 
"proper,"  146. 
"usual,"  145,  146. 
protector,  special,  whether  Court  will  appoint,  under  Fines  and  Recoveries  Act, 

137,  138. 
second  wife  or  husband,  limitation  of  life  interest  to,  140,  141. 
strict  settlement,  meaning  of  term,  596. 

waste,  tenant  for  life  not  usually  made  dispunishable  for,  137,  589,  596. 
will,  in,  distinguished  from  the  like  in  marriage  articles,  128,  129.     See  sup., 

construction. 

EXECUTRIX. 

appointment  of  executor  by,  may  be  without  husband's  consent,  250. 
husband  of,  powers  of,  to  deal  with  assets,  250,  251. 
trustee,  held  to  be,  within  Trustee  Acts,  837. 

EXONERATION. 

judgment  or  charge,  of  property  from,  as  between  purchasers,  927,  928. 

personal  estate,  of,  from  costs,  801. 

share  of  proceeds  of  land,  of,  from  mortgage  by  testator,  1226. 

EXPECTANCY. 

mere,  belonging  to  married  woman,  966. 

voluntary  assignment  of,  whether  it  creates  a  trust,  78. 

EXPEDIENT,  when  Court  deems  it,  to  appoint  new  trustees,  838, 

EXPENSES.     Chap.  xxv.  s.  2,  787-801.     And  see  Costs. 
account  of,  trustee  should  keep,  792. 

where  none  kept,  what  allowance  made,  792,  793. 
allowance  for,  to  trustees,  787  ;  even  where  express  allowance  for  trouble,  792. 

or  where  trustee  wrongfully  appointed,  787. 
bankruptcy  of  one  trustee,  allowance  in  case  of,  787. 
business,  of  carrying  on,  782,  793,  794. 

cestui  que  trust  when  personally  liable  to  trustee  for,  798,  799. 
counsel,  fees  to,  when  allowed  to  trustees,  221,  789. 
deed,  of,  direction  to  pay,  is  implied,  796. 
exoneration  of  personalty  from,  801 . 
extra  costs,  trustee  when  allowed,  790,  791. 
fines  for  renewal  of  leases,  lien  of  trustee  for,  205,  445. 
funds  out  of  which  expenses  payable,  800,  801. 

real  and  personal  estate,  as  between,  801. 
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EXPENSES— coreiMMterf. 

income,  are  first  charge  on,  as  well  as  corpus,  796. 
lien  for,  trustee  when  entitled  to,  205,  796. 

not  where  guilty  of  breach  of  duty,  796,  800. 

nor  against  moneys  for  public  services  in  hands  of  Secretaries  of  State, 
798. 

trustee's  agents,  e.g.  solicitors  or  surveyors,  not  entitled  to,  796,  unless 
expressly  so  directed,  797. 
remedy  for  enforcement  of,  796,  799. 

where  trust  extends  to  several  estates,  798. 
lying  by,  while  expense  incurred,  effect  of,  926  et  seq. 
moderated,  charges  may  be,  and  how,  788,  790. 
necessary,  what  are,  1268. 

opposition  to  Bill  in  Parliament,  costs  of,  when  allowed  to  trustees,  718,  789. 
reimbursement  of,  how  made,  743,  744,  787  et  seq. 

out  of  what  fund,  800,  801. 
release  to  trustees,  of,  418. 

renewal  of  lease,  of,  lien  for,  205,  445.     See  Renewable  Leaseholds. 
sale,  attending,  to  be  borne  by  purchaser,  520. 
Settled  Land  Act,  under,  allowed  to  trustee,  790. 
solicitor's  costs,  trustee  allowed,  788. 

"testamentary,"  include  costs  of  administration  action,  800,  801. 
travelling  expenses,  allowance  for,  788. 
trust  to  pay  costs,  &c.,  construction  of,  801. 
void  deed,  under,  795. 

EXPRESS  TRUST,  Chap.  viii.  s.  1,  124-148. 

account  of  rents  and  profits  from  what  time  granted,  1144  et  seq.,  1210. 
charge  in  form  may  in  fact  be,  1128. 
executed  and  executory,  distinguished,  127. 
executor  not  express  trustee  for  next  of  kin,  63. 
legacy  after  executor's  assent  held  on  express  trust,  1134. 

Limitation,  Statutes  of,  express  trusts  in  general  excluded  from  operation  of, 
1121  etseq.,  1161,  1162. 

Real  Property  Limitation  Act,  1874,  when  subject  to,  1125  et  seq. 

mere  charge  is  not,  secus  charge  coupled  with  duty,  1127,  1128. 
Trustee  Act,  1888,  provisions  of  statutes  extended  by,  1136  et  seq. 
mortgage  by  way  of  trust  for  sale  not  an  express  trust,  1129. 
resulting  trust  when  an  express  trust  within  Statutes  of  Limitation,  1125. 
technical  terms  not  necessary  for  limitation  of  equitable  estate,  124,  125. 
but  if  employed  are  taken  in  legal  and  technical  sense,  125 

EXTENT  (FROM  CROWN"),  Chap,  xxviii.  s.  8,  1057,  1068. 
equitable  interest  affected  by,  1057,  1058. 
equity  of  redemption  may  be  sold  under,  1058. 
lands  could  not  be  sold  under,  at  common  law,  1057  ;  but  may  by  statute,  1058. 

EXTINGUISHMENT. 

power  of,  756,  757,  760,  761.     See  Powbk. 
trust  for  sale,  of,  502. 

EXTRAORDINARY  OUTLAY,  trustee  whether  entitled  to  charge  for,  793. 

EXTRAORDINARY  TITHE  REDEMPTION  ACT,  1886,  sale  under  powers  of,  507. 

FACTOR.     See  Agent. 

Bankruptcy  Act,  operation  of,  as  to  goods  in  his  possession,  269,  273. 

followed,  money  may  be,  into  hands  of,  1163. 

profiting  by  his  fiduciary  position  is  a  constructive  trustee,  208. 
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FACTOR— coraJimMed. 

selling  for  money  payable  at  future  day,  269. 
special  property  only  vests  in,  270. 
trustee  who  is,  cannot  profit  by  trust,  312. 

FAILURE. 

bank,  of,  trustee  when  liable  for,  331. 

cestui  que  trust,  of,  of  personalty  by  death  intestate  without  next  of  kin,  317. 
by  death,  intestate,  without  heirs,  315. 
settlor,  right  of,  to  trust  property,  316. 
trustee,  right  of,  to  trust  property,  315. 
heirs,  of,  devolution  of  property  in  case  of,  315.     See  Escheat. 
next  of  kin,  of,  of  c.  q.  t.  dying  intestate,  317. 
trustee,  of,  c.  q.  t.  protected  against,  1073  et  seq. 
death,  by,  1073. 
direction  to  sell,  and  no  person  to  sell  named,  1074. 

for  separate  use  and  no  trustee  appointed,  969,  1074. 
disclaimer,  by,  1073.     See  Disolaimek. 
imperative  power,  of,  1074  et  seq.     See  Powbk. 

FALSE. 

answer,  by  corporation  (pleading  ignorance)  visited  with  costs,  1276. 
denial  by  trustee  of  claim  of  c.  q.  t.  visited  with  costs,  1275. 

FAMILY. 

meaning  of  word,  151 ;  in  a  will  means  children  primd  fade,  151  note, 
trust  for,  of  freeholds,  how  construed,  151. 

FARM  LEASE.     See  Lease. 

FATHER.     See  Advancement  ;  Parent. 

FEE  SIMPLE. 

charge  of  debts,  legal  fee  simple  when  passing  by  virtue  of,  243. 
conditional,  48  ;  distinguished  from  quasi  entaU,  892. 

limitation  in  tail,  where  no  custom  to  entail,  construed  as,  48. 
devise  to  trustee,  when  to  be  construed  to  pass  fee  simple,  243,  244. 
equitable,  word  "heirs"  not  necessary  to  create,  125. 
fee  upon  a  fee,  rule  preventing,  not  applicable  to  trusts,  90. 
grant  or  devise  to  two  and  the  survivor  and  the  heirs  of  the  survivor,  effect  of, 

238,  239. 
legal,  vested  in  trustee  by  trust  to  sell,  &c.,  without  "heirs,"  238. 
trust  to  lease  confers  fee  simple,  242,  243. 

what  estate  taken  under  grant  to  trustees  and  survivor  and  heirs  of  sur- 
vivor, 238,  239. 
where  legal  estate  in  first  instance  given  to  trustees  and  discretionary 
powers  superadded,  244. 

FELON,  how  far  he  may  deal  with  chattels,  27. 

FELONY. 

attainder  upon,  abolished,  27. 
equitable  chattels,  forfeiture  of,  1059. 
forfeiture  upon,  1058,  1069.     See  FoBFBlTtmE. 

abolished,  27,  1059. 
outlawry  upon,  effect  of,  26,  27. 

prosecution  for,  necessity  for,  before  taking  civil  proceedings,  1158. 
trustee,  of,  power  of  Court  to  appoint  new  trustee  in  case  of,  839,  840. 

FEME  COVERT.     See  Married  Woman. 
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FEME  SOLE,  trustee,  whether  she  may  be  appointed,  37. 

FENCHiTG,  expense  of,  falling  on  corpus,  878. 

FEOFFMENT. 

infant,  by,  23,  24,  38,  39. 
king,  to  use  of,  45. 
lunatic  or  idiot,  by,  25. 
married  woman,  by,  33. 

tenant  for  life,  by,  formerly  worked  forfeiture,  2,  1059. 
use  on,  when  it  might  be  declared  by  parol,  54. 
results  to  feoffee  if  without  consideration,  184 

FIERI  FACIAS.     See  Execution  ;  Judgment. 
execution  by,  at  common  law,  1028. 
in  equity,  1029,  1030. 

FINE. 

effect  of,  in  cases  of  election,  1235. 
infant,  by,  24. 
lunatic  or  idiot,  by,  25. 

non-claim,  with,  a  bar  against  constructive  trust  in  favour  of  a  volunteer,  with- 
out notice,  1111. 

no  bar  in  ease  of  notice,  1100. 

FINES. 

copyholds,  for  admission  to,  262  et  seq.     See  Copyhold. 

apportionment  of,  between  tenant  for  life  and  remainderman,  453. 

payment  of,  not  a  condition  precedent  to  admission,  262. 

treated  as  income  of  the  lord,.  876. 
lease  of  charity  lands,  upon,  637. 
leases,  on,  under  Settled  Land  Acts,  672,  679. 
onerous,  how  avoided  when  estate  devolves  on  several  trustees,  264. 
renewal  of  lease,  on,  how  to  be  raised,  442  et  seq.     See  Renewable  Lease- 
holds. 
under-leases,  on,  446. 

FINES  AND  RECOVERIES  ACT. 

acknowledgement  by  married  women  under,  21,  223. 

concurrence  of  husband  when  dispensed  with,  35. 

effect  of  conveyance  in  such  case,  35. 

legacy  charged  on  land,  on  conveyance  of,  1232. 

not  required,  for  conveyance  of  equitable  interest  in  her  separate  freehold, 
975. 

reversionary  interest  in  land  directed  to  be  converted,  on  conveyance  of, 
1232. 
contingent  remainders,  trusts  to  preserve,  how  affected  by  Act,  455,  456. 
declaration  of  trust  of  copyholds  a  "disposition "  under,  by  feme  covert,  21. 
election  under  powers  of  hj  feme  covert,  1232  ;  by  tenant  in  tail,  1237. 

settlement  where  husband's  property  limited  to  heirs  of  body  of  wife,  130. 
entail,  married  woman  may  bar,  962,  1006. 
equitable  estate  tail,  how  barred  under,  891. 
infant,  fine  or  recovery  by,  24. 

protector  of  settlement  under,  137,  138,  455  et  seq.,  875.     See  Peoteotoe  of 
Settlement. 

irresponsibility  of,  138. 

whether  Court  will  appoint,  in  carrying  out  executory  trust,  138. 
vesting  order  need  not  refer  to,  849  note. 
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FIRM.     See  Partners. 

breach  of  trust  of  one  partner,  how  far  liable  for,  1163,  116i. 
joint  judgment  against,  for  breach  of  trust,  effect  of,  1176. 
set-off  against,  right  of,  how  affected  by  change  of  firm,  895,  896. 
trustee  lending  money  to,  becoming  bankrupt,  1184. 

FIXTURES,  trust  property,  on,  trustee  cannot  buy  up,  for  himself,  307. 

FOLLOWING  TRUST  PROPERTY. 

parol  evidence  admissible  for  purpose  of,  189,  190. 

right  of  c.  q.  t.  to  follow  trust  property.  Chap.  xxxi.  ss.  1,  2,  1099-1167.     See 

Beeach  of  Tkust. 
the  trust  follows  the  estate,  1073. 
trustee  in  bankruptcy,  into  hands  of,  268  et  seq. 

FORECLOSURE.    See  Mortgage. 

judgment  creditor  entitled  to,  1049. 

lien  of  trustee  for  expenses  not  enforced  by,  796. 

vesting  order  when  made  in  action  for,  848. 

FOREIGN  LAW. 

trust  prohibited  by,  enforcement  of,  52. 

whether  trustee  or  executor  presumed  to  know,  406. 

FOREIGN  PROPERTY. 

account  in  respect  of,  decreed,  50. 

boundaries  of  estates  abroad,  specific  performance  of  articles  for  ascertaining,  49, 
entail  of  lands  abroad,  51. 

Frauds,  Statute  of,  may  be  pleaded  in  action  as  to,  57. 
fraudulent  conveyance  of,  relieved  against,  50. 
immoveable,  Court  will  not  determine  title  to,  51. 
injunction  against  taking  possession  of  lands,  50. 
mortgage  of  lands  abroad,  foreclosure  of,  50. 
■moveable,  follows  the  person,  49. 

real  estate,  Court  will  enforce  natural  equities  and  contracts  provided  parties 
are  within  jurisdiction,  49. 

quEere  whether  so  as  to  trusts,  50,  51. 

not  where  foreign  law  would  make  decree  of  Court,  nugatory,  50. 
sale  of  land  abroad  ordered,  50. 
Scotch  estate,  equitable  mortgage  of,  enforced,  49. 
trusts  of,  how  far  effectual,  49  el  seq. 

as  regards  personal  estate,  49. 

as  regards  real  estate,  50. 

FOREIGN  SECURITIES. 

conversion  of  property  invested  in,  320. 
investment  in,  by  trustees,  354,  365,  366. 
meaning  of  term,  364. 

FOREIGNER. 

will,  foreigner  may  dispose  of  English  property  by,  26. 

in  case  of  personalty  formalities  regulated  by  law  of  domicile,  26  note. 

FORFEITURE. 

alienation  or  bankruptcy,  on,  Uietscq.,  660,  1044. 

contingent  remainder  not  destructible  by  forfeiture  of  previous  estate,  137,  457. 
Crown  taking  by,  bound  by  trust,  276. 

felony  or  treason,  in  case  of. 

abolition  of,  by  recent  statute,  27,  28,  1069. 

chattels  and  goods,  of,  took  place  upon  conviction,  27,  1059. 
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FORFEITURE— felony  or  treason,  in  case  of—continued. 
felon  may  sell  goods,  &c.,  before  conviction,  27. 
chattels  and  goods,  felon  may  sell,  but  not  coUusively  to  defeat  rights  of 
Crown,  27. 

how  far  he  may  make  a  settlement,  28. 
equitable  interests,  of,  1058. 

alien,  trust  for,  103  ;  how  Crown  prosecuted  its  rights,  103. 
chattels,  in,  1059. 
equity  of  redemption,  of,  1058,  1059. 
land,  of,  upon  attainder,  27,  1058. 

money  to  be  laid  out  on  land  not  forfeitable  as  personalty,  1059. 
outlawry,  on,  27,  279. 

trust  property  not  to  be  forfeited,  279. 

trustee  or  mortgagee,  of  property  vested  in,  276,  1059. 

chattels  subject  to,  at  common  law,  248  ;  secus  now,  248. 

seous  as  to  assets  in  hands  of  executor,  251. 
trust  estate,  person  taking,  under  forfeiture  bound  by  same  equity  as 

forfeitor,  276. 
use  anciently  not  subject  to,  3. 
feoffment  by  tenant  for  life  under  old  law,  by,  1059. 
order  and  disposition  clause  in  bankruptcy,  under,  271  et  seq. 

FORGERY. 

ceBtwi  que  trust,  by,  415. 

letter  of  attorney,  of,  by  broker,  410. 

mortgage,  trustee  lending  on  forged,  liable  where  negligent,  410. 

trustee  absconding  on  charge  of,  removeable,  1087. 

FORISFAMILIATION,  effect  of,  on  trust  for  maintenance,  159. 

FORMALITIES. 

circuitous,  dispensed  with,  710,  711. 

trust,  for  creation  of,  what  formalities  requisite.  Chap.  v.  53-70, 
common  law,  at,  53  et  leq. 
Statute  of  Frauds,  under,  55  et  seq. 
Statute  of  Wills,  under,  60  et  seq. 

valuable  consideration,  where  trust  grounded  on,  formalities  of  minor 
importance,  71. 
will,  for  execution  of,  60  et  seq. 

FOUNDER,  charity,  of,  observance  of  wishes  of,  621,  622,  641,  642. 

FRAUD. 

account  in  cases  of,  carried  back  to  accruer  of  title,  1146,  1150. 

mesne  rents,  of,  in  equity  though  upon  legal  title,  1146. 
agent,  or  attorney,  by,  gives  rise  to  constructive  trust,  213,  214. 
allowance  for  repairs  and  improvements  not  made  to  person  guilty  of,  576,  577. 
appointment,  fraudulent,  trustee  suspecting,  whether  compellable  to  convey,  881 . 
assignee  of  equitable  interest  affected  by  fraud  of  a-signor,  893. 
bankruptcy,  discharge  in,  does  not  release  fraudulent  trustee,  1190. 
benefit  from,  party  to  fraudulent  contract  cannot  derive,  1107. 
concealed,  whilst  fraud  is,  time  does  not  run  against  defrauded  person,  1113, 

1115,  1121,  1127,  1142. 
confirmation  obtained  by  means  of,  582. 
conveyance,  fraudulent,  as  against  creditors,  81  et  seq.,  599,  603,  604,  609. 

absolute  as  against  grantor,  165. 

act  of  bankruptcy  by  making,  601  et  seq. 

delay  not  a  bar  to  action  to  set  aside,  1120  note. 

4u 
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FEAUD — coHiinued. 

conveyance,  fraudulent,  of  estate  abroad  relieved  against,  50. 

for  creating  votes,  120. 
costs  in  cases  of,  actual  or  alleged,  791. 
co-trustee,  of,  trustee  whether  liable  for,  283. 

creditors,  trust  or  settlement  in  fraud  of,  when  invalid,  81  et  seq^.,  598  et  seq. 
delay  in  bringing  action  for  relief  against,  effect  of,  1114,  1122, 
devisee,  by,  promising  to  provide  for  child  of  testator,  64. 

when  trust  is  raised  by,  67. 
discovery  of,  time  begins  to  run  from,  1113,  1122,  1126,  1142,  1143,  1150. 
discretion  of  trustee,  fraudulent  exercise  of,  controlled  by  Court,  769. 
executor,  fraudulent  dealing  by,  562  et  seq. 
expenditure,  by  allowing  another  to  incur,  926. 
Frauds,  Statute  of,  not  intended  to  cover  a  fraud,  56,  165,  188. 
heir,  by,  in  procuring  estate  to  descend  on  false  representation,  64. 
infant  not  protected  from  consequences  of,  40,  413,  414,  1168. 
joint  tenant,  by,  effect  of,  66. 

laches,  effect  of,  where  plaintiff  alleges  fraud,  1113,  1121,  1122. 
land  abroad,  fraudulent  conveyance  of,  relieved  against,  50, 
lapse  of  time,  effect  of,   in  cases  of  fraud,  1113,  1114,  1121. 
legacy  obtained  by,  intention  of  testator  must  be  executed,  63. 
Limitation,  Statutes  of,  when  beginning  to  run  in  cases  of,  1114,  1121,  1142. 
married  woman,  by,  951,  996,  1195. 

when  protected  against,  975,  1195. 
mistake  of  another  man,  by  encouraging,  926. 
money  obtained  by,  right  to  follow,  1157. 

notice  of,  not  necessary  to  displace  title  of  assignee  of  an  equity,  893. 
parol,  may  be  established  by,  63  et  seq. 

pleadings,  where  charged  in,  defence,  whether  by  demurrer  or  plea,  1114. 
possession,  fraudulent,  is  adverse,  1108,  1109. 
power,  on,  881. 

suspicion  of,  when  justifying  refusal  by  trustee  to  convey,  881, 

when  Court  will  interfere  in  oases  of,  769,  770. 
powers  of  executor  vitiated  by,  562. 
preference,  fraudulent,  in  creditors'  deed,  by  secret  agreement,  602,  603. 

making  good  trust  money  is  not,  1157. 
release  in  respect  of,  when  effectual,  1199. 
renewal  of  lease,  in  respect  to,  205. 

secret  equity,  by  person  entitled  to,  designedly  concealing,  925  et.  seq. 
solicitor,  of,  1171. 

tenant  in  common,  by,  devise  procured  by,  may  be  good  as  to  co-tenant,  66. 
trust  void  on  ground  of,  recovery  of  trust  property  where,  120. 
trnstee  when  liable  for  fraud  of  co-trustee,  283. 

criminal  proceedings  against  fraudulent  trustee,  1157,  1158, 

discharge  in  bankruptcy  does  not  release  fraudiilent  trustee,  1190. 
trusteeship  created  by,  64  el  seq.,  1108,  1109. 
trusts  originated  by,  1. 
vitiates  any  transaction,  562,  599. 
voluntary  settlement  procured  by,  80. 

FRAUDS,  STATUTE  OF,  Chap.  v.  s.  2,  55-59. 
affidavit,  trust  may  be  evidenced  by,  58. 
answer  in  chancery,  when   sufficient  declaration  of  trust,  58. 
antenuptial  agreement  as  to  wife's  realty  assigned  by  husband  not  sufficient,  59, 
assets  by  descent  under  s.  10,  what  are,  1065. 
assignment  of  trust,  Avriting  necessary  for,  58, 
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bill  in  chancery,  whether  declaration  of  trust  might  be  by,  58  note, 
charitable  trusts  are  within,  57. 
chattels  real  are  within,  55. 

but  not  chattels  personal,  55,  56. 
colonial  lands,  whether  within,  57. 
constructive  trusts,  how  far  applicable  to,  216  et  seq. 
copyhold,  declaration  of  trust  of,  is  within,  55. 

but  not  surrender  to  uses,  931. 
Crown  whether  bound  by,  57. 
defence  of,  must  be  specially  pleaded,  57. 
devises  of  land,  as  to,  60,  931,  932. 
elegit  under  s.  10,  .   .   .   1035,  1036. 
formalities  required  by,  for  creation  of  trust,  57  et  seq. 
fraud,  not  to  be  used  to  cover,  56,  165,  188. 

implication  of  law,  trusts  arising  by,  are  not  within,  188,  216,  217,  218. 
indemnity,  verbal  promise  of,  not  within  the  statute,  409  note, 
interests  within,  what  are,  55  et  seq.,  890. 
lands  abroad,  may  be  relied  on  as  defence  in  action  as  to,  57. 
letters  &c.,  to  constitute  sufficient  declaration  of  trust  must  relate  to  subject 
matter,  and  nature  of  trust  must  be  clear,  58,  59. 

parol  evidence  of  surrounding  circumstances  admissible,  59. 
memorandum  when  sufficient  evidence  under,  58. 
money  secured  on  mortgage  not  within,  55,  56. 
part  performance  under  s.  4,  of  parol  agreement  to  settle,  59  note, 
"party  by  law  enabled  to  declare  trust,"  who  is,  59. 
pleaded,  must  be,  under  present  practice,  57. 
recital  in  bond,  trust  may  be  evidenced  by,  58. 
signature,  what,  necessary  to  satisfy,  59,  60. 

unsigned  paper,  reference  to,  69,  60. 
subsequent  acknowledgment  in  writing,  when  sufficient  for  creation  of  trust, 

58,  59. 
trust  estate  how  far  assets  under  s.  10  of  Act,  1065  et  seq. 

when  to  be  taken  in  execution  at  law  under  same  section,  1035. 
trust  0  f  Ian  ds,  formalities,  required  for  declaration  of,  57  ei  seq.  See  infra,  writing, 
wills,  provisions  of  statute  relating  to,  60,  931,  932. 
writing,  trusts  to  be  proved  by,  not  declared  in,  57,  58,  164. 

money  may  be  followed  into  land  by  parol,  1155. 

FRAUDULENT  CONVEYANCE,  &c.,  91  ct  seq.,  599,  603,  604,  609,  1119  note, 
1159. 

FRAUDULENT  PREFERENCE,  1157.     See  Bankruptcy. 
FRAUDULENT  TRUSTEES'  PUNISHMENT  ACT,  1157,  1158. 

FREEBENCH. 

equitable  estate  in  copyholds,  does  not  attach  to,  945. 
legal  estate  in  trustee,  attaches  to,  246. 

FREE  GRAMMAR  SCHOOL  (see  3  &  4  Vict.  c.  77),  630. 

FREEHOLD. 

disclaimer  of,  how  to  be  made,  220  et  seq.     See  Disclaimee. 
estate  for  life  may  be  devised  to  trustee  notwithstanding  1  Vict.  u.  26,  .  .  .  245> 
legal  estate  in,  when  passing  under  devise  to  trustees,  234  et  .seq. 
where  freeholds  and  copyholds  descend  together,  241. 

FRIENDLY  SOCIETY,  loan  by  trustees  of,  on  improper  security,  388. 
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FUND. 

in  Court,  assignment  of,  916  at  scq.     See  Stop  Ordek. 

investment  of,  356  et  seq. 

purchase  by  trustees  out  of,  588,  593. 
trust  fund,  assignment  of,  902  et  seq.     See  Notice. 

FUNDS,  meaning  of  term,  354. 

FUNERAL  EXPENSES. 

priority  of  in  administration  of  assets  in  bankruptcy,  1072. 
wife,  of,  out  of  separate  estate,  993. 

FUTURE  PROPERTY. 

covenant  to  settle,  avoidance  of,  against  trustee  in  bankruptcy,  86. 
enforcement  of,  in  equity,  161,  250. 

GAMEKEEPER,  rnust  not  be  appointed  for  pleasure  of  trustees,  306. 

GARNISHEE,  251,  275. 

notice  of  assignment  not  necessary  as  against,  902. 
order,  when  creating  forfeiture  under  clause  against  alienation,  117. 
trust  debts  vested  in,  not  affected  by  attachment,  251,  275. 
trust  money,  garnishee  order  as  to,  275. 

GAVELKIND  LANDS. 

descent  of  money  arising  from  sale  of,  1062. 

of  equitable  interest  in,  1063. 
Dower  Act  extends  to,  949. 
feoffment  by  infant  under  custom  of  Kent,  24. 
settlement  of,  under  executory  trust  in  articles,  how  made,  138. 

GENERAL  ORDERS.     See  Rules  of  Court. 
distringas,  as  to,  1261. 
investment,  as  to,  of  cash  under  control  of  Court,  356,  357,  365,  366. 

GENERAL  WORDS,  trust  estate  not  construed  to  pass  by,  261,  252. 

GIFT. 

banker's  deposit  receipt,  of,  74  note. 

chattels,  delivery  of,  whether  a  gift  or  creating  a  resulting  trust,  166. 

equitable  interest,  of,  77. 

father,  by,  to  son,  191  note. 

husband,  by,  to  wife  whether  effectual  as  declaration  of  trust,  72  ;  semble  not,  73. 

effectual  as  gift  since  Married  Women's  Property  Act,  1882,  ...  73. 

exception  as  against  creditors,  ib. 
imperfect.  Court  will  not  give  effect  to,  as  trust,  78. 
over,  on  alienation,  1 11  et  seq. 

power,  words  of,  distinguished  from  words  of  gift,  1077  rt  seq. 
stock,  transfer  of,  whether  gift  or  resulting  trust,  166. 
stranger,  to,  person  sui  juris  may  freely  make,  75. 
"trust"  and  "trustee,"  use  of  terms,  does  not  necessarily  exclude  a  benefioial 

gift,  169,  170. 
trustee  cannot  accept,  from  c.  q.  t.,  308. 
wife,  by,  to  husband,  of  separate  property,  999  et  seq. 

GOVERNMENT  ANNUITIES. 

conversion  of  investment  of  money  arising  from,  357,  358. 
vesting  order  as  to,  form  of,  856. 

GOVERNMENT  SECURITY. 

Bank  of  England  stock  is  not,  345. 
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GOVERNMENT  SEGVRlTY—cunlinaed 
Exchequer  bills  are,  36ii. 

investment  on,  when  proper,  344,  345,  362,  365,  388,  389.     See  Investment. 
meaning  of  term,  345,  353,  388. 

GRAMMAR  SCHOOL,  trust  for,  how  carried  into  effect,  630. 
GRANDCHILD,  advancement  for,  presumed,  198. 

GRANDFATHER,  whether  regarded  as  being  in  loco  parentis,  198,  464  note,  476. 
GRANT. 

whether  inserted  in  conveyance  by  trustees,  522,  882. 

word  "  grant  "  does  not  imply  warranty,  882. 

use  of,  now  not  necessary  for  conveyance,  882. 

GRANTEE,   mala  fides  by,  effect  of,  165. 

GRANTOR,  resulting  trust  for,  163. 

GREEK  BONDS,  investment  in,  354. 

GROUND  RENTS. 

lending  on  security  of,  power  of  trustee  as  to,  379. 
whether  trustees  may  purchase,  589,  593. 

GUARDIAN. 

administration  granted  to,  limited  to  appointing  new  trustees,  817. 

advantage,  cannot  gain,  by  his  office,  310. 

co-guardian,  payment  to,  trustee  not  discharged  by,  768. 

infant  cannot  be,  38. 

office  of  testamentary,  survives,  293. 

powers  of,  293. 

receipt  by,  for  legacy  of  infant,  when  a  good  discharge,  412,  768. 

trustee,  is,  to  extent  of  property  come  to  his  hands,  310. 

HARDSHIP,  Court  will   not  enfoi'ce  against  trustees  a  contract  which  involves, 
522. 

HAZARD,  conversion  of  investments  attended  with,  335,  343. 
trustee  should  avoid,  in  making  investment,  373,  378. 

HEIR. 

advowson,  right  of  presentation  to,  when  devolving  on  heir,  306. 

cestui  que  use,  of,  right  to  sue  subpoena  descended  to,  3. 

chattel  interest  resulting  to  heir  devolves  on  his  personal  representatives,  163, 

173. 
chattel,  limitation  of,  to  A,  and  his  heirs,  102. 

common  law  heir  when  entitled  to  proceeds  of  sale  of  gavelkind  lands,  1062. 
conjecture,  not  excluded  on  mere,  168. 

constructive  trustee,  when  held  to  be,  under  Trustee  Act,  836,  837. 
contract  of  sale  or  purchase  by  testator,  how  affected  by,  836,  1219,  1220. 
conversion,  cannot  claim  by  virtue  of,  under  will  of  ancestor,  1229. 
creditors,  how  far  heir  a  trustee  for,  310,  311. 
customary,  when  trust  estate  devolves  on,  1062. 

when  competent  to  execute  trust,  269. 
debt  of  ancestor,  when  bound  to  discharge,  229,  1063. 
disclaimer  by,  219. 

equity  of,  as  against  executor,  940,  1218  et  setj. 
failure  of,  1059,  1060.     See  E.soheat. 

trustee  accidentally  advantaged  by  failure  of  heirs  of  c.  q.  i.,  315  et  seq. 
favoured,  whether,  more  than  executor,  1221. 
fraud  by,  inducing  ancestor  to  allow  estate  to  descend,  64. 
"  heirs,"  use  of,  as  word  of  limitation,  125.     See  Heirs  ;  Heirs  of  the  Body. 
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incumbrance,  etFeot  of  lieir  purchasing,  310,  311. 

infant,  of  vendor,  whether  a  constructive  trustee  for  purchaser,  836,  837. 

infant,  vesting  order  as  to  estate  of,  844,  846,  848. 

legacy  to,  will  not  alone  prevent  a  trust  from  resulting,  168. 

land  directed  to  be  converted  into  money,  heir  when  entitled  to,  1075,  1215, 

1229.     See  CoNVEiisiON. 
Limitations,  Statute  of,  heir  when  barred  by,  1122,  1123. 

as  to  resulting  surplus  rents  under  express  trust,  1126. 
lunatic,  of,  interests  of,  how  far  regarded  by  Court,  1243  et  seq.     See  Lunatic. 
money  to  be  laid  out  on  land,  heir  when  entitled  to,   1218  et  seq.,  1229.     See 

Conversion. 
merger  of  charge,  heir  benefited  by,  940. 
mortgagee,  of,  entitled  as  against  residuary  legatee  wlio  neglects  to  assert  title, 

1104. 
mortgagee,  of,  executor  might  call  for  conveyance  from,  1219. 
took  upon  trust  for  executor,  13. 
when  a  constructive  trustee,  837. 
mortgagor,   of,  formerly  entitled  to  have  debt  discharged  out  of  personalty, 

1219. 
persona  designata,  claiming  as,  126,  1230. 
personal  representative  to  be  deemed  "heir"  within  the  meaning  of  trusts  and 

powers,  259. 
personal  representative  of,  chattel  interest  resulting  to  heirs  devolves  on,  163, 

173. 
power  when  exercisable  by  heir  of  donee,  752,  761. 

power  of  sale  exercisable  by  personal  representative  of  last  surviving  trustee,  259. 
receipt  of,  purchaser  when  discharged  by,  548,  549. 
resulting  trust  in  favour  of,  when  arising,  66,  68,  163,  168,   170,   171.     See 

Resulting  Trust. 
whether  resulting  interest  devolves  as  realty  or  personalty,    172.     See 

CONVKESION. 
retainer  of  debt  by,  1068,  1069  note, 
secret  trust,  right  of  heir  to  discovery  as  to,  67,  68. 
Settled  Land  Acts,  when  tenant  for  life  under,  657. 
specialty  debts,  heir  how  liable  to,  229,  1064. 
trust  attaches  upon  conscience  of,  where  no  trustee  named,  1074. 
trustee,  of,  originally  not  bound  by  a  use,  2. 

but  afterwards  held  bound,  2. 

bound  by  trust,  275  ;  whether  he  can  disclaim,  219. 

descent  to,  933  ;  but  see  Conveyancing  and  Land  Transfer  Acts,  247,  248. 

service  on,  under  Trustee  Act,  when  neccssai'y,  1305. 

where  sale  to  trustee  set  aside,  whether  entitled  to  purchase-money,  579, 
580. 

whether  competent  to  execute  trust,  256. 
Trustee  Act,  heir  when  deemed  to  be  trustee  within,  837. 
undisposed  of  proceeds  of  conversion,  heir  when  entitled  to,  170,  171. 
unlawful  trust,  right  of  heir  to  discovery  as  to,  67,  68. 
use,  is  bound  by  a,  2. 
younger  child,  heir  not  regarded  as,  entitled  to  portion,  460. 

HEIRLOOMS. 

bequest  of,  to  same  uses  as  chattels  in  strict  settlement  how  construed,  139 

el  seq.     See  Exeoutoey  Trust. 
cestui  que  Irast,  rights  of,  in  respect  to,  878,  879. 

not  forfeited  on  bankruptcy  of,  878. 
sale  of,  under  Settled  Land  Acts,  653,  690  el  seq.,  879. 
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suspension  of  vesting  of,  how  effected,  139. 

tenant  for  life  entitled  to  use  of,  139,  878,  879. 
"HEIRS." 

blended  real  and  personal  estate,  meaning  of  "  heirs"  in  disposition  of,  151. 

devise  to,  cannot  be  cut  down  to  chattel  interest,  238. 

equitable  estate,  devise  of,  without  word  "  heirs  "  may  give  the  fee,  124,  125. 
secus  conveyance  by  deed,  125. 

grant  or  devise  to  two  and  survivor  and  heu-s  of  survivor,  238. 

"heirs  female,"  oonstruction  of,  in  marriage  articles,  130,  131. 

"heirs  male,"  construction  of,  in  will,  135. 

trust  for  sale,  devise  upon,  confers  fee  without  word  "heirs,"  238. 

"HEIRS  OF  THE  BODY." 

construction  of,  in  marriage  articles  as  to  chattels,  131,  1103. 

in  wills,  where  construed  first  and  other  sons,   135.     And  see  Exeoutoey 
Tkust. 

daughters  included  under  designation  of,  130,  131,  137. 

equitable  entail  may  be  created  without  use  of  the  words,  124. 

husband's  property,  limitation  of,  to  heirs  of  body  of  wife,  130. 

"issue,"  not  synonymous  with,  136,  137. 

purchaser  without  notice  whether  bound  by  oonstruction  of  the  term,  1103. 
HERIOT,  when  payable  as  to  copyholds  on  death  of  trustee,  263. 
HIGH  COURT  OE  JUSTICE,  constitution  of,  15. 
HINDE  PALMER'S  ACT  (32  &  33  Vict.  c.  46),  230,  267,  617,  1070. 
"HOPING,"  may  raise  a  trust,  148. 

HOTCHPOT. 

clause  supplied  in  carrying  out  executory  trust  in  marriage  articles,  134. 

interest  on  advances  brought  into,  397. 

money  to  be  laid  out  in  land  held  not  liable  to  be  brought  into,  1217. 

HOUSEHOLD  GOODS,  trust  of,  right  of  c.  g.  t.  under,  to  use  goods,  879. 

HOUSEKEEPING. 

expenses  of  testator,  when  executors  justified  in  continuing,  320,  719. 
wife  not  bound  to  contj'ibute  to,  from  separate  estate,  1002,  1008. 

HOUSE  PROPERTY. 

loan  by  trustees  on  mortgage  of,  375,  376. 
purchase  of,  by  trustees,  when  justifiable,  588,  589. 

HOUSING  OF  WORKING  CLASSES  ACTS,  improvements  imder  674,  675,  676. 

HUSBAND.     See  Makeied  Woman. 
action  against,  by  wife,  978. 

administration  to  wife,  small  sums  paid  to  husband  without  taking  out,  412. 
breach  of  trust  of  wife,  formerly  liable  for,  33  ;  secus  since  Married  Women's 

Property  Act,  1882  ih.  ;  unless  he  interferes,  ih. 
cestui  que  trust,  of,  appointment  of,  as  trustee,  41,  841. 
cestui  que  use,  of,  could  not  sue  subpccna,  3. 
concurrence  of,  in  execution  of  trust  by  wife,  when  necessaiy,  34,  35,  36,  37, 

557. 
power  of  Court  to  dispense  with,  34,  35. 
constructive  trustee,  when  held  to  be  under  Trustee  Acts,  837. 
debts  of  wife,  liability  of  husband  for,  996,  1022,  1023,  1026. 
disentailing  assurance  of  wife's  land,  concurrence  of  husband  in,  1005. 
exclusion  of  rights  of,  by  gift  to  separate  use  of  wife,  970  et  seq. 
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gift  by,  to  wife,  72,  73. 
gift  to,  by  wife,  of  separate  property  when  presumed,  999  et  seq. 

when  regarded  as  portion  to  wife,  480. 
insurance  by,  for  benefit  of  wife  and  children,  1021,  1025,  1026. 
interest  of,  in  life  of  wife,  presumed,  1026. 

life  interest  of,  in  wife's  property,  not  necessarily  forfeited  by  dissolution  of 
marriage,  405. 

second  husband,  whether  entitled  to,  under  executory  trust,  141. 
limitation  of  property  of,  to  heirs  of  body  of  wife,  130. 
loan  by  wife  to,  975,  1024. 

payment  to,  without  taking  out  administration  to  wife,  412. 
.   receipt  of,  when  required,  34,  557,  963. 
renunciation  of  marital  right  by,  1005. 
reversion  purchased  by,  term  of  wife  married  before  1883  does  not  merge  in, 

930  note, 
title  deeds  of  wife's  lands,  trustee  in  bankruptcy  of  husband  whether  entitled 

to,  874. 
tort,  husband  and  wife  cannot  sue  each  other  for,  976. 
transfer  by  wife,  not  to  be  required  to  join  in,  1025,  1138. 
trustee  of  wife's  separate  property,  construed  to  be,  969,  1074. 

gift  to  husband  and  another  upon  trust  {inter  alia)  for  wife  not  gift  for 

her  separate  use,  972. 
trustee  parting  with  possession  to  husband,  liability  of,  1164  et  seq. 
wife's  property,  how  far  he  may  dispose  of,  951  et  seq.     See  Makkied  Woman. 
chattels  real,  equitable,  22,  959. 
choses  in  action,  21,  22,  951  et  seq. 
wife's  separate    property,   what    arrears  of,   can  be  claimed  from  husband, 
999  et  seq. 

pin  money,  1001 

undisposed  of,  husband  surviving  is  entitled  to,  994. 

HUSBANDRY  LEASE.     See  Lea.se. 

IDIOT.    See  Lunatic. 

IGNOEANCE.     See  Mistake. 

acquiescence  defeated  by,  1195  ;  and  so  confirmation,  582,  683,  1201. 

breach  of  trust  when  excused  by,  1167. 

laches  excused  by,  681,  1116,  1201. 

law,  ignorance  of  the,  583,  1201. 

order  and  disposition  clause  does  not  apply  where  true  owner  ignorant  that  he 

is  such,  273. 
plea  of,  by  corporation  trustees  of  a  charity  where  false,  entails  costs,  1276. 
presumption  of  waiver,  how  far  rebutted  by,  1116. 
release  defeated  by,  1116,  1201. 

statutory  bar  not  prevented  by,  from  running  in  equity,  1111. 
trustee,  of,  as  to  his  true  character,  274,  1147. 
trustee  pleading  falsely,  ordered  to  pay  costs,  1 275. 

ILLEGAL  TRUST.     See  Unlawful  Tkust. 

ILLEGITIMATE  CHILD. 

advancement  for,  presumed  on  purchase  by  father  in  his  name,  198. 

en  ventre,  103. 

future,  trust  for,  invalid,  103. 

except  where  child  can  take  sts  persona  desig/iata,  103. 
putative  fatlii-r  of,  may  place  himself  in  loco  parentis,  476. 
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IMAGINARY  VALUE,  truatee  not  charged  with,  1174. 

IMBECILITY.     See  LUNATIC. 

IMMORAL  TRUST,  119.     See  Unlawful  Tku.st. 

IMPARTIALITY,  duty  of  trustee  to  observe,  as  regards  e.  g.   t.,  324,  349,   388, 
501,  508,  509,  588,  758,  1090,  1262. 

IMPEACHABLE  SETTLEMENT, trustee  may  assume  validity  of,  404. 

IM.PERATIVE  POWER,  750,  751,  1074  et  seq.     See  Powek. 

direction  for  conversion  when  held  imperative,  1221,  1222,  1226. 
"shall  and  may,"  force  of,  in  Act  of  Parliament,  294  note. 

IMPERFECT  TRUST,  71  et  seq.     See  Voluntary  Settlement. 

IMPERTINENCE,  charge  of  misconduct  on  pan  of  trustee,  is  not,  where,  1087. 

IMPLICATION. 

acceptance  of  trust,  of,  225.     See  Acoeptanoe  of  Trust. 

costs  and  expenses  of  deed,  of  direction  to  pay,  796. 

devise  by,  239. 

gift  over,  of,  negatived  by  recital,  1078. 

power  by,  233,  513,  537  et  seq.     See  Executoky  Trust. 

power  of  sale,  of,  by  charge  of  debts,  238.     See  Sale. 

powers  over  land,  of,  to  enable  trustees  to  exercise  powers  as  to  income,  736. 

reconversion  by,  where  land  directed  to  be  taken  as  personalty,  573. 

trust  by,  148  et  seq.     See  Implied  Trust. 

trustee  by,  who  is,  where  no  trustee  named,  1073. 

words  "  subject  thereto  "  implied,  177. 

IMPLIED  TRUST.     See  Chap.  viii.  s.  2,  148-161. 

accumulation,  for,  prohibited  by  Thellusson  Act,  96. 

agreement  to  settle  property,  by  reason  of,  160. 

charge  of  debt  or  legacy,  heir  or  devisee  taking  under,  is  impliedly  a  trustee, 

160.     See  Charge. 
condition,  by  use  of  words  importing,  160. 
constructive  trust,  distinguished  from,  124  note, 
contract  for  sale,  how  it  arises  under,  160,  161.     See  Purchase. 
conversion,  for,  is  question  of  intention,  1221,  1222,  1223. 

gift  of  personalty  with  limitations  appropriate  to  realty,  1222. 
costs  and  expenses,  direction  that  devisee  should  be  allowed,  held  to  imply 

trust,  170. 
covenant  or  agreement  to  settle  property,  when  raised  by,  161. 
Frauds,  Statute  of,  not  applicable  to,  190,  215,  216,  217. 
heir,  attaches  to  conscience  of,  where  no  trustee  named,  1073. 
maintenance  of  children,   when  trust  implied  under  gift  for,  157  et  seq.     See 

Maintenance. 
operation  of  law,  trust  by,  distinguished  from  implied  trust,  124  note, 
precatory  words,  by  use  of,  148  et  seq. 

implication  of  trust  in  such  case  now  rather  discouraged,  156,  157. 

not  a  question  of  mere  grammatical  import,  154,  165. 

uncertain  words,  no  trust  created  by,  88,  150  et  seq. 
reconversion,  for,  172,  173,  613. 

resulting  trust,  where  trust  implied,  but  objects   unascertainable,  150,   151. 
See  Resulting  Trust. 

none  where  trust  is  partial  only,  156. 
Trustee  Act,  under,  836,  836,  837. 
trustee  under,  not  bound  so  strictly  as  by  common  trust,  155. 
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trustee  under,  may  be  tenant  for  life  onl}',   156  ;  or  mere  trustee  taking 
no  beneficial  interest,  156. 
uncertainty,   where   there   is,  no   trust   is   implied,   150 ;    unless   uncertainty 
arises  from  want  of  evidence  as  to  whole  intention  of  settlor,  151. 
objects  of  trust,  of,  151. 
subject  matter  of  trust,  of,  152,  153. 

IMPOUNDING  beneficial  interest  of  c.  q.  t.  to  answer  breach  of  trust,  1179  e<  seq. 

IMPRISONMENT. 

for  debt  abolished,  1191. 

exception  in  case  of  trustee  ordered  to  pay  money  in  his  possession,  1191 
et  seq. 

IMPROPER  INVESTMENT,  388  et  seq.     See  Investment. 

IMPROVEMENT  OF  LAND  ACT,  1864  (27  &  28  Vict.  c.  110),  715.     See  Table 
OF  Statutes. 
provisions  of,  not  more  extensive  than  Settled  Land  Act,  674  note,  715  note. 

IMPROVEMENTS. 

Agricultural  Holdings  Act,  under,  682,  744,  746. 
allowance  for,  where  contract  is  set  aside,  576,  578. 

charity  lands,  to  tenant  of,  641. 

ornamental  improvements,  not  made  for,  713. 

purchase  by  trustee,  in  case  of,  576,  578. 

wrongful  sale  by  trustee,  in  case  of,  1164. 
charity  lands,  of,  641. 

drainage  or  sanitary  works,  expenses  of,  a  Charge  on  corpus,  712. 
expenditure  on,  when  equivalent  to  purchase,  591,  592. 
Improvement  of  Land  Act,  under,  714,  715. 
infant,  to  lands  of,  713,  1246,  1247. 
joint  tenant,  lien  of,  for  improvements,  186. 
land   drainage  charge,   payment   of  instalments  out   of  capital   money  under 

Settled  Land  Acts,  683. 
lasting,  lien  of  trustee  for,  205,  711,  712,  795. 

when  sanctioned  by  Court,  712. 
lunatic's  estate,  of,  when  allowed  out  of  personalty,  1243.     See  Lunatic. 
mansion  house,  rebuilding,  713,  714  ;  repair  or  improvement  of,  674,  675. 
new  building,  erection  of,  in  place  of  old,  675  note, 
ornamental,  by  trustee,  expense  of,  not  allowed,  713. 
real   estate  in  Scotland,  jurisdiction  to   sanction  outlay  of  capital  moneys  on 

improvements  of,  675  note. 
Settled  Land  Acts,  under  powers  of,  673  et  seq. 
tenant  for  life,  by,  711  ei  seq. 

right  of,  to  have  moneys  for  improvements  raised  out  of  corpus,  714. 
trust  for,  whether  an  accumulation,  101. 
trustees  when  justified  in  applying  money  for,  713  et  seq. 

IMPROVIDENCE,  cestui  que  trust,  of,  no  ground  for  withholding  payment,  403. 

INABILITY,  trustee,  of,  to  act,  819. 

INACTIVITY,  trustee,  of,  whether  ground  for  appointing  receiver,  1263. 

INCAPACITY. 

trustee,  of,  when  a  ground  for  appointing  new  trustees,  818,  819,  1087. 
or  for  appointing  receiver,  1 262,  1264. 

INCOME. 

accumulation  of,  95  el  seq.     See  Acoumulation. 
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during  minority  of  infant,  717,  724,  728,  729,  733. 
application  of,  accruing  before  conTeraion,  as  between  tenant  for  life  and  re- 

maindennan,  335  et  seq.     See  Conversion. 
debts  recovered,  what  proportion  of,  is,'1187,  1188. 
expenses  of  trustee  are  first  charge  on,  795. 
payment  of,  to  two  or  more  trustees,  292. 
portion  whether  raisable  out  of,  495. 
what  is  to  be  regarded  as  corpus  and  what  as  income,  340,  341,  876  et  seq., 

1187,  1188.     See  Appoktionmbnt. 

INCOME  TAX. 

trust  for  payment  of,  lawful,  120. 

trustee  omitting  to  deduct,  cannot  afterwards  do  so,  409. 

HSrCOMING  TRUSTEE.     See  New  Trustee. 

INCONVENIENCE. 

relief  when  refused  after  lapse  of  time  on  ground  of,  1116  et  seq. 
charitable  trustees,  in  action  against,  for  account,  1210  et  seq, 

INCREASE.     See  Augmentation. 

INCUMBRANCE.     See  Charge  ;  Mortgage. 

discharge  of,  under  Settled  Land  Acts,  682  et  seq. 
equitable,  purchaser  having  notice  of,  is  bound,  1100. 
inquiry  as  to,  duty  of  trustee  to  make,  230,  231,  743,  910. 
merger  of,  936  et  seq.     See  Merger. 

purchaser  keeping  charges  on  foot,  obviated  by,  937. 
priority  of,  by  giving  notice,  902  et  seq.     See  Notice  ;  Pmorit'S'. 
purchase  of,  by  heir,  devisee,  joint  tenant,  or  tenant  for  life,  effect  of,  310. 

by  mortgagor,  938. 

by  solicitor,  307. 
trustee  cannot  buy  up,  for  himself,  307  et  seq. 

INDEBTEDNESS,  settlor,  of,  only  a  circumstance  of  fraud,  83. 

INDEMNITY. 

Bank  of  England,  to,  on  complying  with  orders  under  Trustee  Act,  856,  1269. 
bond  of,  409. 

against  breach  of  trust,  409. 

on  distribution  of  trust  fund,  409. 
breach  of  trust,  against,  covenant  for,  effect  of,  409. 
business  of  testator,  executor  carrying  on,  entitled  to  indemnitj',  720  et  seq., 

793,  794. 
cestui  que  trust  bringing  action  in  name  of  trustee  must  give,  1094. 

gaining  by  breach  of  trust  must  indemnify  trustee  pro  tanto,  1179. 

instigating  breach  of  trust,  interest  of,  may  be  impounded,  1179  et  seq. 

let  into  possession,  must  give,  868. 
Charity  commissioners,  persons  acting  under  advice  of,  indemnified,  1209. 
charity  funds,  trustee  paying,  to  official  trustee  is  indemnified,  436. 
clause  of,  in  trust  deeds  or  wills,  effect  of,  305 ;  special,  305,  306. 
Court,  trustee  acting  under  sanction  of,  obtains,  without  release,  418,  419. 
directors,  to,  properly  incurring  obligations,  745. 
executor  when  entitled  to,  207,  265,  267,  527,  720,  721,  793,  794. 
leaseholds,  in  respect  of,  when  trustees  and  executors  can  require,  205,  206, 
265,  525. 

indemnity  fund,  525,  626. 
promise  of,  not  within  Statute  of  Frauds,  409  note. 
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remainderman,  to  be  given  by,  io  respect  of  baolc  rents,  882. 

statutory,  under  Trustee  Act,  305. 

trust  for,  not  void  for  perpetuity,  110. 

trustee  when  entitled  to,  409,  793  et  seq.,  1179,  1267. 

incurring  legal  liability  at  request  of  c.  q.  t.,  799,  800. 

married  woman,  out  of  fund  appointed  by,  1196. 

money  expended  in  preservation  of  trust  property,  in  respect  of,  1165  note. 

Settled  Land  Acts,  under,  692,  693. 

Trustee  Act,  1893,  under,  out  of  interest  of  c.  q.  t.   instigating  breach  of 
trust,  1181  et  seq. 

Trustee  Act,  1893,  s.  42,  under,  cannot  require  fund  to  be  kept  in  Court,  427. 

where  no  actual  loss  incurred,  799,  800. 
trustee  may  be  required  to  give,  if  suspected  of  intention  to  act  unfairly,  1095. 

INDIA.     See  East  India. 

assets  in,  conversion  of,  390. 

executor  in,  when  allowed  to  charge  oonimission,  781,  782. 

railway  securities,  investment  in,  when  proper,  355,  358,  359,  363,  365. 

stock,  354,  356,  358,  362,  363. 

INDICTMENT,  withdrawal  of,  against  fraudulent  trustee,  1168. 

INDUSTRIAL  SOCIETY,  dissolution,  expediency  of  appointing  new  trustees,  839. 

INFANT. 

account  when  directed  in  favour  of,  1144,  1147,  1149. 
accumulation  of  income  during  minority  of,  717,  724,  728,  729,  733. 
acquiesce,  cannot,  in  breach  of  trust,  681,  1195,  1200. 
advancement  to,  what  is,  192,  734  note.     See  Advancement. 

when  trustee  may  make,  734  et  seq.     See  Advanuement. 
appropriation  of  residue  where  infants  interested,  741. 
assurance  by,  voidable,  39. 

attorney,  cannot  be,  in  suit,  but  might  be  to  deliver  seisin,  38. 
bailiff,  cannot  be,  38. 
breach  of  trust,  cannot  commit,  40,  or  concur  in,  1195  et  seq.  ;  or  release,  1200. 

unless  guilty  of  fraud,  40,  1195. 

protected  after  attaining  majority  until  he  has  full  information,  1200. 
capacity,  has  no  legal,  38. 

chattels,  delivery  of,  by  infant  voidable  only,  39. 
confirm,  cannot,  breach  of  trust,  1200  ;  or  purchase  by  trustee,  682. 
consent,  cannot,  as  "  true  owner"  under  Bankruptcy  Act,  271. 
constructive  trustee,  when  deemed  to  be,  within  Trustee  Act,  836,  837,  854. 
contingent  legacy  to,  724  et  seq. 
contingently  entitled,  costs  out  of  fund  of,  1267. 

conversion  of  property  of,  1245  a  seq. 

in  general  not  permitted,  1245. 

position  of  infant  as  to,  distinguished  from  that  of  lunatic,  1245. 

mortgage,  &c.,  paid  off  out  of  his  money,  considered  personalty,  1246. 

necessary  outlay  for  realty  when  thrown  on  personalty,  1246. 

sale  by  order  of  Court,  effect  of,  173. 

seisin  changed  from  ex  parte  matervA  to  ex  parte  patcnid  on   renewal  of 
lease,  1246. 

timber  cut,  proceeds  of,  how  applicable,  1246. 
covenant  by,  effect  of,  24,  25  ;   infant/«me  corert,  by,  to  settle  property,  25,  982. 
day  to  show  cause,  whether  to  be  given  to,  848  note, 
debts  contracted  by,  for  necessaries,  612. 
deed  by,  effect  of,  24  ;  qucore,  whether  void  or  voidable,  ih. 
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delivery  of  goods  by,  voidable  only,  38,  39. 
disability  of,  effect  of,  38. 

how  remedied  under  Trustee  Acts,  844,  847,  848,  852,  854.     See  Trustee 
Acts. 
discretion,  cannot  e.xeroise  trust  requiring,  38. 
election,  is  not  competent  to  make,  1230. 
estate  tail  of,  bai'red  by  vesting  order,  850. 
executor,  might  formerly  have  acted  as,  38. 
exoneration  of  estate  of,  1246.     See  supra,  conversion. 
feoffment  by,  24. 

fine  levied  by,  formerly  reversible  only  during  minority,  24, 
fraud,  not  protected  from  consequences  of,  39,  413,  1195. 
guardian  ad  litem  to,  appointment  of,  1281. 
guardian  of,  powers  of,  412,  768.     See  Guardian. 
guardian  to  a  minor,  cannot  be,  38. 
improvements  on  lands  of,  713,  714,  1247. 
joint  tenancy,  can  sever,  39,  133. 

land  of,  person  entering  on,  is  bailiff  for  infant,  1113,  1144. 
legacy  to,  appropriation  of,  741. 

maintenance  out  of,  723  et  seq, 

payment  of,  how  to  be  made,  412  et  seq. 
Limitation,  Statutes  of,  when  barred  by,  1113,  1149. 
Lunacy  Act,  1890,  jurisdiction  of  High  Court  as  to  infants  not  affected  by,  846, 

861. 
lord  of  manor,  may  give  effect  to  custom,  38. 
maintenance  of,  717,  724  et  seq.     See  Maintenance. 

direction  for,  share  vested  by  force  of,  235  note. 

discretion  of  trustee  as  to,  767. 
majority,  protected  by  Court  after  attaining,  1200,  1275. 
management  of  land  of,  during  minority,  statutory  powers  as  to,  716  ct  seq. 
married  woman,  cannot  consent  to  transfer  of  her  property  to  husband,  954. 

attorney,  may  appoint,  40. 

covenant  by,  to  settle  property,  24,  25,  982. 

receipt  by,  for  accumulations  of  income,  717. 

Settled  Land  Acta,  exercise  of  powers  under,  694. 
ministerial  acts,  may  perform,  38. 
mortgage  of  land  of,  to  defray  expenditure,  only  ordered  in  oases  of  salvage,  592, 

1218. 
mortgagee,  vesting  order  of  interest  of,  under  Trustee  Act,  847,  1292. 
parental  influence,  protected  against,  after  majority,  1200,  1275. 
Partition  Act,  under,  interest  of  infants  earmarked  as  "real  estate,"  173. 
payment  to,  by  trustee,  how  to  be  made,  412,  413. 

into  Court  of  money  belonging  to,  424,  1307,  1311. 
portion,  appointment  of,  to  infant  of  tender  years  viewed  with  suspicion,  473, 

474. 
power  of  attorney  by,  39. 
power  when  exercisable  by,  38,  750. 
presumption  of  merger  in  favour  of,  941. 
presumption  that  he  takes  beneficially,  40. 

purchase  in  name  of,  by  parent,  held  to  be  for  advancement,  191. 
purchase  of  trust  property  by  trustee  for,  582. 
ratification  by,  after  majority,  of  voidable  covenant,  24,  25. 
rebuilding  on  land  of,  expenses  of,  how  defrayed,  592. 
receiver,  cannot  be,  38. 
recovery  of,  formerly  reversible  only  during  nonage,  23. 
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release,  not  competent  to  give,  1200. 

rents  and  profits,  account  of,  where  decreed  in  favour  of,  114:4,  1147,  1149. 

account  barred  unless  brought  within  six  years  after  majority,  1149. 

where  defendant  ignorant  of  true  character  as  trustee,  1147. 
rents  and  profits,  legal  title,  infant  may  sue  in  equity  for  account  on,  1144, 

1147. 
repairs  of  real  estate  of,  expenses  of,  how  defrayed,  592,  1247. 
retainer  of  investment  where  beneficial  to  infant,  323. 
sale  of  estate  of,  by  the  Court,  effect  of,  173. 
salvage  of  estate  of,  expenditure  for  purpose  of,  592,  1248. 
seisin,  may  be  attorney  to  deliver,  38. 
seneschal,  may  appoint,  38. 

Settled  Land  Acts,  exercise  of  powers  under,  655,  662, 
steward  of  manor,  cannot  be,  38. 
stock  of,  power  of  Court  to  make  vesting  order  as  to,  852,  853. 

statutory  powers  of  Bank  of  England  as  to,  856. 
timber  out  on  estate  of,  proceeds  whether  realty  or  personalty,  1245,  1246. 
trust,  how  far  he  can  create,  24. 

created  by  him  not  enforced  to  his  prejudice,  24. 

requiring  exercise  of  discretion,  cannot  execute,  38. 
trustee,  infant  ought  not  to  be  appointed,  37. 

substitution  of  new  trustee  for,  836,  837,  854. 

vesting  order  as  to  interest  of,  844,  846,  849,  852,  854. 
trustee  for,  renewing  lease  in  own  name,  201,  202. 
unsound  mind,  of,  power  of  Court  to  deal  with  interest  of,  846. 
use  upon  a  feoffment  or  recovery,  an  infant  might  declare,  23,  24. 
ward  of  Court,  constituted,  by  order  for  maintenance,  433. 
will   of,  24,   1217,  1245,    1247  ;    formerly  might   make   will   of  personalty  if 
fourteen  years  of  age,  24,  1245. 

but  not  of  freeholds,  1245  ;  or  money  to  be  laid  out  on  land,  1217. 

INFLUENCE,  undue,  voluntary  settlement  will  be  set  aside  for,  80. 

INFORMATION. 

action  in  nature  of,  under  new  practice,  1202. 

costs  of,  relator  responsible  for,  1202. 
Attorney-General,  in  name  of,  when  proper  remedy,  92,  1202. 

advowson  vested  in  trustees  for  parishioners,  in  case  of,  92. 

charities,  for  breaches  of  trust  as  to,  1202. 

corporation,  against,  for  removal  of  governors,  not  sustainable,  621. 
but  in  case  of  maladministration  Court  interposes,  621. 
cestui  que  trust  when  entitled  to,  as  to  state  of  trust,  531,  886,  887,  907. 
trustee  should  obtain,  as  to  trust  property,  230,  911. 

INHABITANTS. 

election  of  clerk  by,  91. 

trustees  required  to  be,  of  particular  locality,  1088,  1089. 

INHERITANCE.     See  Heik. 
charges  made  to  attend,  944. 

INJUNCTION. 

breach  of  trust,  to  restrain,  1097  el  scq. 

cestui  que  trust  entitled  to,  whether  damage  reparable  or  not,  1097. 

where  co-trustee  should  apply  for,  304. 
equitable  tenants  in  common,  between,  873. 
executor,  against  administration  of  assets  by,  when  granted,  1097. 
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foreign  property,  to  restrain  taking  possession  of,  50. 

husband,  to  restrain,  from  entering  house  of  wife,  1008. 

improper  sale,  to  restrain,  whether  c.  q.  i.  may  have,  514,  515,  1096,  1097. 

whether  mortgagor,  515  note,  1096  note, 
married  woman,  none  against,  to  restrain  dealing  with  separate  property,  991. 
partial  owner,  on  application  of,  1097. 
payment  into  Court  notwithstanding  injunction,  1262. 
solicitor,  against,  who  has  bought  up  mortgages,  1098. 
timber,  account  of,  not  granted  unless  injunction  prayed  for,  1145. 
trustee,  insolvent,  bankrupt,  or  dissolute,  against,  1097. 

INNOCENT  TRUSTEE,  costs  of,  guilty  trustee  ordered  to  pay,  1272. 

INQUIRY. 

assignee  of  equitable  interest  should  make,  of  trustee,  906,  907. 
cestui  que  trust,  by,  trustee  when  bound  to  answer,  531,  886,  887,  907. 
incumbrancer,  by,  as  to  existence  of  previous  charges,  906  et  seq. 
loss  of  trust  fund,  as  to,  and  as  to  steps  to  be  taken  for  recovery,  833. 
purchaser,  by,  as  to  incumbrances,  &o.,  541  note, 
trustee,  by,  as  to  foreign  law,  407. 
trustee,  by,  as  to  investments,  393. 

trustee,  by,  when  called  upon  to  convey  legal  estate,  881,  882. 
trustee,  to  be  made  by,  before  accepting  office,  230,  231,  832,  910. 
Trustee  Act,  o.  42,  under,  when  directed,  431. 

INQUISITION",  when  necessary  to  perfect  title  of  Crown,  45. 

INROLMENT. 

conveyance,  of,  under  Statute  of  Mortmain,  104. 

disentailing  assurance  of  equitable  interest  in  copyholds  of,  891. 

INSOLVENCY.     See  Bankkuptct. 

limitation  over  on,  effect  of,  117,  118. 

maintenance,  trust  for,  at  discretion  of  trustees,  how  far  assignees  take  under, 

111  et  seq. 
trustee,  of,  not  an  absolute  disqualification,  41,  818,  1087  note. 

but  is  ground  for  appointing  a  receiver,  1262. 

discharge  of,  trust  debts  when  barred  by,  1189  et  seq. 

injunction  against  insolvent  trustee,  1097. 

INSOLVENT  ESTATE,  public  trustee  may  not  administer,  703. 

INSPECTION. 

accounts,  of,  right  of  c.  q.  t.  to,  886,  887. 

documents,  of,  right  of  c.  q.  t.  to,  531,  874,  875  ;  by  public  trustee,  707. 

vouchers,  of,  right  of  c.  q.  t.  to,  531. 

INSPECTORSHIP. 

deed  of,  does  not  create  forfeiture  under  clause  divesting  property  on  bank- 
ruptcy, 115. 
inspector  under  creditors'  deed  cannot  profit  by  office,  208,  310. 

INSTALMENTS,  application  of  capital  received  by,  340. 
payment  into  Court  of  money  payable  by,  426. 

INSTRUMENTAL  TRUST,  meaning  of  term  explained,  16. 

INSUFFICIENT  SECURITY.     See  Investment. 
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chattels,  of,  when  settled  as  heu-looms,  330. 

company,  shares  in,  given  in  succession  should  be  converted,  335. 

payment  by,  of  money  into  Court,  under  Trustee  Act,  425. " 
executor  not  liable  for  neglecting  to  insure  property,  329. 

liable  for  allowing  policy  to  drop,  1165. 
fines  for  renewal,  to  secure  payment  of,  445,  451. 

on  admission  to  copyholds,  to  provide  fund  for,  264. 
husband,  by,  on  life  of  wife,  1026. 
investment  in  purchase  of  annuity  with  life  policy,  350. 
lien  of  trustee  for  moneys  advanced  for  premiums,  1165. 
life,  on,  upon  trust  for  person  not  interested  in  the  life,  119. 
maintenance  or  advancement  by  means  of  policy  of,  734. 
Married  "Women's  Property  Acts,  under,   for  benefit  of  wife  and  children, 

1021,  1025,  1026. 
moneys  payable  under,  appointment  of  agent  to  receive,  274. 

payment  of,  into  Court,  under  Trustee  Act,  425. 
mortgagee,  by,  in  absence  of  stipulation,  719. 
neglect  by  trustees  to  keep  up,  1165,  1166. 
policy  of,  clwse  in  action,  is,  within  Bankruptcy  Act,  274. 

letter  offering  to  settle,  held  to  constitute  voluntary  settlement  of,  75. 

notice  of  assignment  of,  neglect  to  give,  1166. 
what  sufficient,  913,  914. 
premiums  when  to  be  paid  out  of  income,  266,  719. 
receipts  of  trustee  for  insurance  moneys,  company  when  discharged  by,  326, 

329,  530,  531. 
statutory  power  of  trustee  as  to,  719. 
tenant  for  life,  duty  of,  to  keep  premises  insured,  266. 
trust,  upon,  invalid  where  c.  q.  t.  not  interested  in  the  life,  119. 
trustee  when  justified  in  insuring  trust  property,  329,  719. 

INTENTION. 

merger  depends  on,  936  et  seq. 

settlor,  of,  carried  into  effect  in  construction,  &c.,  of  trusts,  88,  167,  237. 
Statute  of  Uses,  operation  of,  notwithstanding  contrary  intention  of  settlor,  233. 
trust,  necessary  to  creation  of,  88. 

INTEREST.     Chap.  xiv.  s.  5,  394-402. 

accumulations  of,  under  Thellusson  Act,  96  et  seq. 

advances  by  trustee,  on,  791  note. 

allowance  of,  to  trustee,  790. 

arrears  of,  what  recoverable  under  Statutes  of  Limitation,  1122,  1133. 

balances,  on,  on  further  directions,  1168. 

bankruptcy,  trustee  in,  when  charged  against,  394. 

bond  creditor  not  entitled  to,  beyond  penalty,  619. 

compound,  charged  where  accumulation  directed,  400. 

contribution  to  fine  for  renewal  of  lease,  computed  on,  448,  449. 

defaulting  trustee  when  charged  with,  398  et  seq. 

trustee  who  is  banker  not  allowed  to  charge,  312. 
costs,  interest  on,  not  allowed  to  trustee,  790. 
debts,  on,  what  allowed  under  trusts  for  creditors,  617  et  seq. 
executor  charged  with,  for  moneys  improperly  retained,  394,  395. 

from  what  period  charged,  401. 

not  during  first  year  after  testator's  decease,  401. 

not  charged  on  money  that  never  came  to  hand,  401. 
or  lying  idle  through  mistake,  401. 
executor  decreed  to  pay,  whether  to  pay  costs  also,  1277. 
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fines  for  renewals,  what  interest  allowed  on  contribution  for,  448,  449. 
hotchpot,  on  advance  brought  into,  397. 
income,  on  arrears  of,  393  note. 

legacy,  on,  allowed  to  child  by  way  of  maintenance  from  death,  485,  486,  723 
et  sag. 

in  other  cases  from  end  of  first  year,  485,  486. 
mesne  rents  and  profits,  account  of,  not  decreed  with  interest,  1148. 

nor  where  purchase  by  trustee  set  aside,  576. 
mistake,  trustee  making,  when  excused  from  paying  interest,  402,  408. 
money  charged  on  land,  on,  1128  note. 

motion  for  payment  into  Court,  when  ordered  on,  1259,  1260. 
portions,  what  interest  raisablo  in  respect  of,  484  et  seq. 
profits,  on,  not  charged  against  trustee,  676. 
proof  for,  by  c.  q.  t.  on  bankruptcy  of  defaulting  trustee,  1184. 
rate  of,  adjustment  of  rights  of  tenant  for  life  and  remaindermen,  338  note,  339. 
charged  against  trustee  retaining  trust  money,  389. 
5  per  cent,  where  direct  breach  of  trust,  396  et  seq. 
or  money  employed  in  trade,  399.     See  infra,  "trade." 
rule  of  Court  as  to,  recently  modified,  396,  397. 

when  allowed  by  way  of  maintenance  in  discretion  of  Court,  485  et  seq. 
rents,  not  charged  on,  576,  1148. 
repairs,  on  money  borrowed  for,  714. 
simple  contract  debt,  on,  617. 

solicitor,  allowed  to,  on  money  employed  in  buying  up  incumbrances,  307  note, 
specialty  debts,  on,  618,  619. 
tenant  for  life,  when  to  be  kept  down  by,  448. 
trade,  on  money  employed  in,  by  trustee,  396,  397,  400. 
c.  q.  t.  has  option  of  interest  or  actual  profits,  398. 

whether  with  rests,  400. 
money  lodged  at  banker's  in  trustee's  name  considered  as  so  employed,  396. 
trustee  when  chargeable  with,  393  et  seq.  ;  at  what  rate,  396,  397. 
waste,  in  cases  of,  wrong-doer  when  and  from  what  period  charged  with,  209, 
210  note,  715. 

INTERESTED  PERSON  not  a  proper  trustee,  41,  42,  826,  827. 

INTERPLEADER,  to  establish  equitable  title  of  c.  q.  t.,  250. 

INTESTACY. 

cestui  que  trust,  of,  as  to  personal  estate  without  next  of  kin,  executor  when 
entitled,  317. 

as  to  real  estate  without  heirs,  whether  trustee  entitled,  315. 

not  so  entitled  now  under  Intestates'  Estates  Act,  316. 
limitation  of  action  for  recovery  of  personal  estate  of  intestate,  1135.        .  .  _ 
purchaser  in  fee,  of,  without  heirs,  316. 
trustee,  of,  as  to  trust  estate,  effect  of,  252. 
widow  of  intestate,  where  no  next  of  kin,  only  entitled  to  moiety,  317  note. 

INTESTATES'  ESTATES  ACT,  1884  (47  &  48  Vict.  c.  71). 
Court  empowered  to  order  sale  of  lands  of  Crown,  45. 
escheat,  extension  of  law  of,  to  equitable  estates,  315,  316,  1061. 

INTESTATES'  ESTATES  ACT,  1890  (53  &  54  Vict.  c.  29),  charge  under,   has 
priority  over  dower,  960. 
partial  intestacy.  Act  does  not  apply  to  case  of,  317  ;  but  does  apply  where 
complete  failure  by  lapse  of  beneficial  interests,  317. 

INTIMIDATION,  release  or  confirmation  obtained  by,  583,  1201. 

4x 
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INTRUDER,  not  bound  by  a  use,  3. 

INVENTORY,  when  trustee  should  make,  of  chattels,  231. 

INVESTMENT,  Chap.  xiv.  s.  4,  343-394. 

accommodation  loan,  trustees  should  not  invest  by  way  of,  348,  372. 

Act  of  Parliament,   in  securities   of  company   incorporated   by,    351 ;   under, 

directing  special  mode  of  investment,  357,  680. 
advowson,  in  purchase  of,  590. 
annuity,  in  purchase  of,  with  policy  on  life,  351. 
annuity,  to  provide  for,  361. 

apportionment  of  dividends  on  change  of  investment,  371,  372. 
appropriation  of,  to  legacy,  722,  723. 
"approved  securities,"  in,  381. 
bank  or  government  annuities,  in,  when  proper,  345,  362,  363. 

conversion  of  securities  into,  when  directed  by  Court,  332. 

trustee  should  not  sell  out,  to  invest  in  irregular  funds,  389. 
bank,  private,  trustees  may  deposit  to  trust  account  at,  for  temporary  purposes, 
329,  330. 

neglect  in  leaving  money  in,  uninvested,  liability  of  trustees  for,  392. 
bank  stock,  in,  344  et  seq.,  362,  363. 

bearer,  certificates  to,  not  to  be  taken  by  trustees,  370,  371. 
brickworks,  on,  376. 
calling  in,  duty  of  trustee  as  to,  319,  386. 

direction  to  call  in  securities  "not  approved  of  by  executors,"  324. 
"  to  convert  with  all  convenient  speed,"  321. 

hazardous  investment,  322,  343. 

liability  of  trustee  improperly  calling  in  trust  investment,  391. 
canal  company's  stock,  in,  363. 

capital  money,  of,  under  Settled  Land  Acts,  679  et  seq. 
care  as  to,  degree  of,  which  trustee  bound  to  exercise,  372  et  seq. 
cash  under  control  of  Court,  of,  in  what  securities  permitted,  365,  366. 
certificates  to  bearer,  trustee  prohibited  from  taking,  370,  371. 
change  of,  apportionment  of  dividends  on,  371,  372. 

though  unauthorised,  sanctioned  by  Court,  392. 
charity  money,  of,  634,  635,  636. 
church  trustees,  by,  359. 
Colonial  securities,  in,  355,  356,  364. 
Colonial  Stock  Acts,  under,  364,  370. 

Companies  Acts,  on  securities  of  companies  incorporated  under,  351. 
Compulsory  Church  Rate  Abolition  Act,  1868,  under,  359. 
concurrent  powers  under  Trustee  Act,  1893,  .  .  .  367,  368. 
consent,  with,  of  tenant  for  life,  349,  350,  368,  368  ;  or  other  person,  359,  368. 

what  consent  sufScient,  349,  350,  359. 
consols,  in,  345,  362,  365,  494. 

redemption  of,  361. 
continuation  of,  which  has  ceased  to  be  authorised,  322. 
continue  investments,  power  to,  effect  of,  334,  381. 
contributory  mortgage,  on,  improper,  386. 
control,  trustee  must  not  put  money  out  of  his  own,  330,  331,  385. 

or  under  control  of  co-trustee  or  co-executor,  392. 
conversion  of,  trustee  or  executor  when  bound  to  make,  332  et  seq.     See  Con- 
version. 

Government  Annuities,  of,  360. 
copyholds,  in  purchase  of,  590. 

on  mortgage  of,  382. 
corporation  stocks,  in,  364,  365,  366. 
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cottage  property,  in,  376. 
co-trustee,  trustee  should  uot  lend  to,  379,  380. 

nor  subject  fund  to  control  of,  392. 

trustee  making  investment  sliould  not  rely  on  statement  of,  297. 
County  Council  stocks,  in,  362,  364,  365,  366. 
debentures  or  debenture  stock  of  railway  or  other  company,  in,  351,  352,  363, 

365,  366,  369,  380. 
decree  in  administration  action  suspends  tiustee's  powers  of,  770. 
deposit,  of,  paid  in  under  Life  Assurance  Companies  Act,  1870  .  .  .  363  note. 
diflFerent  accounts,  power  to  hold  stock  on,  361. 
directors,  by,  393. 
disci-etion  of  trustee  as  to.  Court  will  not  in  general  control,  767. 

bona  fide  exercise  of,  protected,  355,  368. 

how  to  be  exercised,  348,  349,  355,  356,  357. 
dividends,  apportionment  of,  on  change  of  investment,  371,  372. 
drainage  of  settled  lands,  in,  592. 
East  India  Stocks,  in  357,  362. 

East  India  Unclaimed  Stock  Act,  1885,  under,  370  note, 
equitable  mortgage,  on,  objectionable,  384. 
equity  of  redemption,  in  purchase  of,  590,  691. 
exchequer  bills,  in,  332,  353,  365. 
foreign  bonds,  in,  354,  355. 
foreign  railway  company,  in  bonds  of,  355. 
"form  of,"  meaning  of  term,  323. 
friendly  society,  by  trustees  of,  387. 
funds  in  Court,  of,  357  et  seq. 
"funds,"  meaning  of  term,  355. 
General  Orders,  as  to  investment  of  cash  under  control  of  Court,  357,  358,  365, 

366. 
government  securities,  in,  344,  345,  362,  371,  388,  389. 

"government  or  good  securities,"  meaning  of  term,  389. 
Greek  bonds,  in,  355. 
ground  rents,  in,  379,  380. 
hazardous,  trustee  should  avoid,  373,  379. 
hazardous,  when  trustees  have  express  power  to  retain,  335. 
house  property,  on  mortgage  of,  375,  376. 

improper    investment,  liability   incurred  by,  or  by  non- 
investment,  388  et  seq.,  1170,  1175,  1176. 

action  in  respect  of,  within  what  time  to  be  brought,  1125  el  seq. 

capital,  as  to,  where  money  improperly  retained,  395,  396. 

where  express  direction  to  invest  ;in  funds  and  neglect  so  to  do, 

389,  390. 
where  direction  to  invest  in  funds  or  real  security,  390. 
where  stock  improperly  sold  out,  390,  391. 

excessive  sum,  liability  of  trustee  lending,  377,  378. 

friendly  society,  by  trustees  of,  387. 

insufficient  security,  realisation  of,  not  directed  in  absence  of  c.  q.  t.,  1176. 

interest,  trustee  when  chargeable  with.  Chap.  xiv.  s.  5,  393  ct  seq.     See 
Interest. 
India,  on  conversion  of  assets  in,  390. 
India  stock,  in,  353,  356,  357,  362,  365. 

Indian  railway  annuities  or  securities,  in,  364,  357,  358,  363,  365, 
inquiry,  trustee  should  make,  as  to  value  of  security,  373,  393  et  seq, 

as  to  value  of  reversion,  382. 

as  to  title  of  borrower,  378   379. 
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Ireland,  on  veal  security  in,  366,  382,  383. 

Isle  of  Man  Loans  Act,  1880,  under,  366,  370. 

joint  mortgage,  on,  184,  385. 

judgment  not  a  "  real  security,"  380. 

land,  of  money  liable  to  be  laid  out  in  purchase  of,  359,  360. 

Land  Improvement  Act,  on  charges  under,  369. 

existing  charge  under,  does  not  preclude  trustee  from  lending,  370. 
Lauds  Clauses  Act,  of  money  paid  into  Court  under,  359. 
leased  railways,  on  securities  of,  363. 
leaseholds  for  lives,  on,  381 ;  for  years,  378,  379,  381,  382. 
licensed  house,  mortgage  of,  362  note. 

lien  of  cestui  que  ti-ust  on  securities  retained  pending  realisation,  378. 
liquidator,  by,  394. 

loan  to  co-trustee,  trustee  should  not  make,  380. 
Local  Loans  Acts,  under,  365,  366,  369. 
London  County  Council  stock,  in,  362,  365. 
long  annuities,  in,  388. 
long  term,  on  mortgage  of,  369,  382. 
Lord  St.  Leonards'  Act,  iinder,  356,  357,  383. 
lunatic,  of  money  of,  346. 

market  price  of  day,  trustees  justified  in  dealing  at,  371. 
Metropolitan  Consolidated  stock,  in,  362,  365. 
Mexican  bonds,  duty  of  trustees  to  convert,  320,  321. 

mines,  in  purchase  of,  590. 

mix,  trastee  must  not,  trust  property,  with  his  own,  332  ;  or  with  stranger's, 
385. 

"  money  liable  to  bo  laid  out  on  land,"  of,  360. 

Mortgage  Debenture  Act,  under,  370. 

mortgage  on,  346,  347,  372,  et  seq.     See  infra,  real  security. 
duty  of  trustee  making,  372  et  seq.,  586. 

National  Debt  (Conversion)  Act,  1888,  under,  360. 

National  Debt  Act,  1870,  under,  370. 

neglect  to  invest,  liability  for,  392. 

navy  £6  per  cents. ,  in,  389. 

new  buildings,  in  erection  of,  592. 

new  consols,  in,  361,  362,  366. 

new  shares,  in,  substituted  for  existing  investments,  322,  745. 

new  £3  per  cent,  annuities,  in,  357. 
conversion  of,  360. 

nominal  debenture  or  debenture  stock,  meaning  of,  369  note. 

onerous  covenants,  on  leaseholds  subject  to,  382. 

outstanding,  duty  of  trustee  to  call  in,  303,  320  et  seq. 

Parliament,  in  securities  the  interest  of  which  is  guaranteed  by,  362. 

paymeat  of  money  lent  on  mortgage,  caution  to  be  observed  as  to,  385. 

periodical  inquiries  as  to,  trustees  not  bound  to  make,  393. 

personal  security,  Court  will  not  invest  on,  even  where  express  power,  348. 
executors  should  call  in  investments  on,  323. 
trustee  should  not  invest  on,  343,  344,  381. 

unless  where  express  authority,  347  ;  what  equivalent  to  such  authority, 
347,  348. 
trustee  "  required  "  to  invest  on,  348. 
trustees  of  friendly  society,  by,  388. 

portion,  of,  in  consols,  equivalent  to  payment,  494. 

postponement  of,  where  particular  investments  perilous,  392. 

power  of,  must  oe  strictly  followed,  349,  350. 
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where  no  express  power,  trustee  ought  to  have  invested  in  51.  per  cents., 
345. 
especially  where  successive  estates,  335. 

power  to  vary  securities  implied  in,  543. 

range  of  securities  cannot  he  altered,  350. 
private  company,  in  stock  of,  344,  345. 
private  security,  on,  333,  344,  346,  372  et  seq. 
prohibition  against,  in  trust  instrument,  effect  of,  359  note,  373. 
promissory  note,  on,  344. 
public  company,  in  securities  of,  351. 
public  securities,  in,  362. 
purchase,  by  way  of,  379. 

purchase  of  land,  in,  under  trust,  585  et  seq.     See  Purchase. 
railway  bonds,  duty  of  trustees  to  convert,  321. 
railway  stocks  and  securities,  in,  when  authorised,  363,  365. 
railway  stock  in,  guaranteed  by  Indian  Government,  363,  365. 
range  of,  alteration  by  donee  of  power  of  appointment,  350. 
real  security,  in— 

under  power  authorising  such  investment,  372  et  seq. 

buildings  used  in  trade,  376,  377. 

care  to  be  observed  in  lending  on,  372,  373,  375. 

contributory  mortgage,  on,  385. 

Court  would  not  formerly  order  investment,  346,  347. 

equity  of  redemption,  on  security  of,  objectionable,  383,  384. 

excessive  sum,  liability  of  trustee  advancing,  377,  378. 

existing  mortgages,  trustee  may  retain,  if  suiiicient,  379,  380. 

form  of  mortgage  by  trustees,  386,  387  ;  of  transfer,  387. 

freehold   lands,    not   more   lhan   two-thirds   of  value   of,    should   be 
advanced,  376. 

ground  rents,  in,  379. 

house  property,  in,  376. 

Ireland,  mortgage  of  land  in,  when  proper,  356,  383,  384. 

joint  mortgage,  184,  385. 

leasehold  for  lives,  on  security  of,  381. 

leaseholds   for  years,    on,  when  «•  proper  investment,  379,   380,  381, 
382, 

long  terms  of  years,  on,  now  declared  to  be  proper,  369,  382. 

mortgage  to  three  jointly,  380. 

personal  security,  with   judgments  entered  up,  not  a  proper  invest- 
ment, 381. 

precautions  to  be  taken  in  lending  on,  372  et  seq. 

railway  debentures  or  mortgages,  on,  381  (see  siqjni  "  debentures"). 

reversion,  on  security  of,  382. 

road  bonds  and  mortgages  of  tolls,  on,  380. 

Scotland,  on  lands  in,  383. 

second  mortgage,  on,  objectionable,  384. 

stock,  when  trustees  may  sell  out,  and  invest  on  mortgage,  371,  372. 
under  statutory  power,  362,  365. 

under  trust  for  purchase  of  lands,  585  et  seq.     See  Puiich.\ne. 
value  and  title,  duty  of  trustee  to  inquire  as  to,  373  et  seq.,  586. 

what  proportion  of  value  trustee  should  advance,  374  et  seq. 
where  not  expressly  authorised,  346,  362,  367. 
receipts,  power  to  give,  386,  387,  542,  543. 
redeemable  stocks,  in,  368. 
reduced  annuities,  in,  345,  367,  358,  360,  366. 
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remaindermen,  interests  of,  to  be  considered  in  reference  to,  347,  348. 
repairs  and  improvements  of  settled  lands,  in,  592,  593. 
report  as  to  value  of  security  to  be  made  to  trustees,  374  et  seq. 
retention  of,  by  trustees,  231,  323  et  seq.,  335,  352,  380    388. 
improper,  liability  of  trustees  for,  395,  397. 
under  special  direction  aa  to,  352. 
reversion,  on  mortgage  or  purchase  of,  382, 
road  bonds,  on,  380. 
Scottish  securities,  in,  356,  383. 
second  mortgage,  on,  objectionable,  384,  385. 
"  securities,"  in,  351,  362  note. 

Settled  Land  Act,  1882,  under  provisions  of,  359,  360,  369  note,  680,  681. 
shares  in  canal,  insurance  or  railway  companies,  in,  351,  355. 

where  shares  can  stand  in  one  name  only,  353. 
solicitor,  duty  of,  advising  trustee  as  to  investment,  379. 
liability  of,  receiving  money  for  investment,  393. 
trustee  should  not  place  money  with,  for  investment,  411  note, 
trustee  should  not  rely  on  advice  of,  as  to  value,  1170. 
nor,  when  lending,  employ  borrower's,  393. 
South  Sea  stock  or  annuities,  in,  344. 
speculative,  should  be  avoided  by  trustees,  373,  377,  378. 
statutory  powers  of  investment  by  trustees,  356  ct  seq. 
stock  mortgage,  on,  372. 

sufficiency  of  security,  to  bo  considered  by  trustees,  376,  377. 
surveyor,  employment  of,  by  trustees  lending  money  on  mortgage,  375  et  seq. 
temporary,  in  Exchequer  bills,  353. 

tenant  for  life,  apportionment  in  respect  of  dividends  in  favour  of,  on  change  of 
investment,  371,  372. 

power  exercisable  with  consent  of,  349,  350,  359,  368. 
trustee  must  not  favour,  at  expense  of  remainderman,  347,  349,  388. 
terminable  securities,  in,  332  et  seq.,  352. 
timbered  estate,  in  purchase  of,  589. 
title,  trustee  should  inquire  into,  373,  378,  379. 
tolls,  on  mortgages  of,  380. 
trade,  on  buildings  used  in,  376,  377. 
trade  or  speculation,  trustee  must  not  invest  in,  350,  351. 
trust  for  conversion,  effect  of,  363. 
Trust  Investment  Act,  1889,  under,  361. 
trust  money,  meaning  of  expression,  343  note. 
Trustee  Act,  1893,  under  powers  of,  361  et  seq. 
Trustee  Act,  1893,  of  moneys  paid  into  Court  under,  1309. 
"  two-thirds  rule"  as  to,  376,  377,  378. 
unauthorised,  becoming,  after  testator's  death,  322,  323. 
duty  of  trustee  to  convert,  334,  335. 
replacement  of  security  converted  into,  391. 
retention  of,  353. 

sanction  of  Court,  with,  in  case  of  emergency,  392. 
undivided' share,  on  mortgage  of,  382. 
United  States  securities,  in,  354. 

value,  duty  of  trustee  to  inquire  as  to,  of  mortgage  property,  373  el  seq., 
1170,  1171  note. 

what  proportion  trustee  should  advance,  374  et  seq. 
varying  securities,  power  of,  implied  in  power  of  investment,  543. 

when  Court  will  insert,  in  settlement  under  executory  trust,  145. 
trustees  who  have,  may  sell  out  stock  and  invest  on  mortgage,  371. 
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Trustee  Act,  1893,  under,  367. 
wasting  securities,  duty  of  trustee  as  to  conversion  of,  332  cl  seq. 
water  commissioners'  stock,  in,  364. 
water  company's  stock,  in,  363,  364. 

IRELAND. 

Accumulations  Act,  1800,  does  not  apply  to,  102. 
investment  by  trustees  on  real  security  in,  356,  383,  384. 
rate  of  interest  in,  486. 
vesting  order  as  to  lands  in,  859. 

ISLE  OF  MAN,  investment  on  securities  in,  366,  369,  370. 

ISSUE. 

construction  of  word,  in  marriage  articles,  129,  131,  136. 

daughter  included  in,  130,  131,  136. 

"  heirs  of  the  body,"  distinguished  from,  136. 

portion,  where  gift  to  issue  is  regarded  as,  to  the  parent,  480, 

purchase,  a  word  of,  and  not  of  limitation,  136. 

ISSUE,  TRIAL  OF,  directed  on  petition  under  Trustee  Act,  430. 

JAMAICA,  commission  for  management  of  estates  in,  781. 

JOINT. 

account,  payment  to,  331. 

account  clause,  in  mi  rtgage  to  trustees,  185. 

contract,  effect  of  disclaimer  as  to,  224. 

liability  of  co-trustees  for  breach  of  trust,  joint  and  several,  1176  et  seq. 

mortgage,  investment  on,  181,  385. 

ofSce,  co-trustees  exercise,  jointly,  289  et  seq. 

power,  exercise  of,  757. 

JOINT  TENANT. 

admission  of  trust  by,  67. 

body  corporate,  pow  er  to  acquire  and  hold  property  in  joint  tenancy,  32, 

conveyance  by,  without  consideration,  164. 

copyholds,  of,  fine  payable  on  admission  of,  263. 

devise  to,  if  void  for  fraud  as  to  one  is  void  as  to  all,  66. 
to  two  and  survivor  and  heirs  of  survivor,  effect  of,  239. 

executory  trust,  words  of  joint  ownership  when  construed  tenancy  in  common,  183. 
marriage  articles,  in,  133. 
wills,  in,  143. 

father  and  son,  purchase  in  joint  names  of,  192. 

forfeiture  by  one  joint  tenant  of  chattels,  248. 

grant  to  two  and  survivor  and  heirs  of  survivor,  joint  tenancy  whether  im- 
plied, 238,  239. 

improvement  of  property  by  one,  lien  for,  185. 

incumbrance,  effect  of  joint  tenant  purchasing,  311. 

infant,  severance  of  joint  tenancy  by,  39. 

merger  of  joint  tenancy  and  equitable  tenancy  in  common,  12,  133. 

mortgage,  advance  by  several  on,  joint  tenancy  not  implied,  185. 

partnership,  yws  accrescejidi  excluded  in  cases  of,  185. 

purchase  by  several  who  contritinte  equally,  joint  tenancy  implied,  184,  185. 
secus,  where  contribution  unequal,  185. 

renewal  of  lease  by  one  joint  tenant  in  his  own  name,  effect  of,  202  note. 

rents,  receipt  of,  by  one  co-trustee,  251. 
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secret  trust  when  binding  on,  66,  67. 
severance  of  joint  tenancy  by  infant,  39  ;  by  trustees,  251. 
vesting  order  in  case  of  joint  tenancy,  844,  845,  852. 
widow  of,  not  entitled  to  dower,  949. 

JOINTURE. 

deed,  appointment  of  person  to  execute,  848  note. 

power  to  charge,  not  authorised  in  executory  trust  under  "usual  powers,"  145. 
separate  use,  may  be  limited  to,  and  made  inalienable  during  present  cover- 
ture, 973. 

JUDGMENT,  Chap,  x.'cviii.  s.  7,  1028-1057.     And  see  Decree. 
administration,  priority  of  judgment  creditors  in,  1069  note, 
annuitant,  against,  1038. 

attachment  of  debt  due  to  judgment  debtor,  1054. 

bankmptcy  of  debtor,  judgment  or  execution  creditor  how  affected  by,  1054. 
charge  created  by,  general,  and  to  be  postponed  to  specific  charge,  928  et  seq. 
charge  on  land  under  1  &  2  Viet.  ^.  110,  .  .  .  381,  1037  et  seq. 
chargiog  order  on  stocks  and  shares,  1040  et  seq.     See  Chaegino  Oeder. 
chattel  interest  not  affected  by,  until  actual  seizure  whether  legal  or  equitable, 

1028,  1029. 
common  law,  at,  effect  of,  1028. 

covenant  to  settle  future  property,  effect  of,  as  against  judgment  creditor,  250. 
creditor,  not  purchaser  for  value,  275,  276. 
decree  of  court  of  equity  when  operating  as,  1037. 
delivery  in  execution,  does  not  affect  land  until,  1047,  1048. 

what  amounts  to,  in  equity,  1048. 
equity  of  redemption  how  affected  by,  1030,  1035. 
execution  of,  at  law,  1028,  1029. 
equitable  chattel,  as  against,  1051. 
equitable  interest,  as   against,  by  elegit,  1029  el  seq. 
hjfi.fa.,  1028,  1029. 
by  levari  facias,  1028. 

moiety  only,  could  formerly  be  taken  in  execution,  1028,  1033. 
entirety  of  equity  of  redemption,  1034. 
entirety  now  under  1  &  2  Vict.  o.  110,  s.  11,  .  .  .  1037. 
proviso  against  suing  in  equity  until  year  after  judgment,  1039, 
1040. 
garnishee  order  to  attach  debt  due  to  trustee,  275. 
land  must  now  be  delivered  in  execution,  1047  et  seq- 
receiver,  by  appointment  of,  1051  et  seq. 

elegit  need  not  be  actually  sued  out,  1050. 
stocks  and  shares,  against,  85,  1040. 
when  complete,  1054. 
execution  of  trust,  for,  effect  of,  on  powers  of  trustee,  669,  747,  748,  770. 
exoneration  from,  what  agreement  or  covenant  amounts  to,  927,  928. 
firm,  against,  several  liability  of  partners  not  merged  in,  1176. 
foreclosure,  right  of  judgment  creditor  to,  1049. 
form  of,  1193. 

Frauds,  Statute  of,  execution  of  trust  estate  by  elegit  under,  1035,  1036. 
Frauds,  Statute  of,  whether  equitable  elegit  may  be  had  where  no  legal  elegit 

under,  1035,  1036. 
land  to  be  converted  into  personalty  whether  bound  by,  1031  et  seq, 
inarried  woman,  against,  form  and  effect  of,  987  et  seq. 

in  favour  of,  is  chose  in  action,  961. 
marshalling  as  between  judgment  creditors,  929, 
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money  to  be  converted  into  land  bound  by,  1217. 

mortgage,  light  of  judgment  creditor  to  redeem,  1030,  1033,  1050. 

mortgagor,  against,  1029,  1035,  1039,  1049. 

whether  binding  on  surplus  proceeds  of  sale  of  mortgaged  property,  1033, 
1039. 
notice  of,  how  far  material  as  against  purchaser,  1031,  1037,  1046. 
priority  of,  in  administration  of  assets,  1069  note, 
priority  of  equitable  incumbrance  over,  276  note, 
property  not  capable  of  delivery,  against,  1050. 

purchaser  for  valuable  consideration,  judgment  creditor  is  not,  276  note, 
purchaser,  who  is,  within  23  &  24  Vict,  c,  38,  .  .   .  1048. 
purchasers,  as  between,  incidence  of,  927,  928. 
real  security,  is  not,  381. 

receiver,  equitable  execution  by  appointment  of,  1051  el.  seq. 
redeem,  right  of  judgment  creditor  to,  1051. 
registration  and  re-registration  of,  1037,  1045,  1054  et  seq. 

necessary  for  priority  in  administration  of  assets,  1069  note, 
sale  of  land,  remedy  by,  when  available  to  creditor,  1048. 
search  for,  to  be  made  by  purchaser  of  land,  587,  1046,  1047,  1055  et  seq. 
setthd  and  unsettled  estates,  incidence  of  judgment  as  between,  928. 
surplus  proceeds  iinder  trust  for  sale  or  power  of  sale  in  mortgage,  whether 

bound  by,  1033,  1039. 
tack,  right  of  judgment  creditor  to,  1034. 

trustee,  against,  whether  chattel  may  be  taken  in  e.xecution  of,  250. 
trustee,  estate  of,  judgment  binding  on,  274. 

but  c.  q.  t.  will  be  protected  in  equity,  275. 
Trustee  Act,  when  judgment  makes  legal  owner  trustee  within,  836,  847. 
vendor,  against,  after  contract  to  sell,  1031  et  seq. 
vesting  order  consequential  on,  846,  847. 
"Westminster,  under  Statute  of,  effect  of,  1028. 

JUDGMENTS  ACTS,  provisions  of,  1037  et  seq. 

JUDICIAL  OPINION,  proceedings  by  tmstees  to  obtain,  419  et  seq.,  771. 

JUDICIAL  SEPARATION,  choses  in  action  of  married  woman  how  affected  by,  404, 
952,  972. 

JUDICIAL  TRUSTEE,  Chap,  xxiii.  pp.  698-700. 
accounts  to  be  kept  by,  699. 
appointment  of,  by  Court,  698,  699. 
application  for,  how  made,  698. 
audit  of  accounts  of,  699. 
beneficiarj-  may  be  appointed,  700. 
executor  or  administrator,  appointment  of,  700. 
judicial  factors,  appointment  of,  in  Scotland,  698  note, 
official  of  the  Court,  appointment  of,  699. 
persons  to  be  appointed,  698,  699,  700. 
private  trustee,  to  act  with.  Court  unwilling  to  appoint,  700. 
Public  Trustee  may  be  appointed  a,  701. 
removal  of,  700. 
remuneration  of,  699. 

reversioner,  refusal  to  appoint  at  instance  of,  699. 
rules  as  to,  700. 

security  to  be  given  by,  700  note, 
trustee,  person  who  is  already  a,  may  be  appointed,  700. 


1434  INDEX 

JUDICIAL  TRUSTEES  ACT,  1896  (59  &  60  Vict.  c.  35).     See  Judicial  Trustee. 
relief  of  trustee  under,  from  personal  liability  for  breach  of  trust,  1169  el  seq. 

JURISDICTION. 

breach  of  trust,  to  relieve  trustee  from  consequences  of,  1169  et  seq. 

Crown,  Court  of  Equity  has  no  jui is- diction  over  conscience  of,  30. 

executor  out  of,  vesting  order  as  to  interest  of,  852. 

foreign  property,  as  to,  49  et  seq. 

lands  abroad,  jurisdiction  to  enforce  equities,  contracts  or  trust  of,  49  et  seq. 

lunatic  residing  out  of,  vesting  order  as  to  stock  of,  860,  1314. 

parties  out  of,  may  now  be  served  abroad,  but  this  does  not  enlarge  right  to 

relief,  50. 
payment  by  trustee  to  c.  q.  t.  out  of,  411,  412. 
receipt  by  trustees  pending  residence  of  c.  q.  t.  abroad,  537,  559. 
receiver  appointed  when  trustees  all  out  of,  1263. 
service  on  parties  out  of,  49,  1045,  1305. 
trustee  residing  out  of,  40,  840,  841  note,  844  ;  new  trustee  appointed  instead 

of,  804,  808,  840,  841  note,  844  note, 
vesting  orders  as  to  interest  of,  844,  852. 
whether  persons  residing  out  of,  may  be  appointed  trustees,  822. 

JUROR,  cestui  que  trust  of  lands,  when  qualified  to  be,  875. 

JUS  ACCRESCENDI,  excluded  in  cases  of  partnership,  185. 

JUS  DISPONENDI  of  c.  q.  t.,  880  et  seq.     See  Conveyance. 

JUS  HABENDI  of  c.  q.  t.,  867  et  seq.     See  Po,'?ses.sion. 

JUST  ALLOWANCES,  direction  for,  when  given,  308,  309. 

KENT,  custom  of,  24.     See  Gavelkind  Lands. 

KING.     See  Crown. 

KING'S  BENCH. 

civil  corporations  formerly  visited  by  Court  of,  622  note. 
Division,  business  assigned  to,  15. 

KNIGHT  OF  THE  SHIRE.     See  Member  of  Parliament. 

LACHES.     See  Acquie.scence  :  Limitation  oe  Action. 
account,  right  to,  when  barred  by,  581,  1116  et  seq.,  1147. 
acquiescence,  distinguished  from,  1119,  1120. 

breach  of  trust,  right  to  relief  for,  when  barred  by,  581,  582,  1162,  1196  et  seq. 
cestui  que  trust,  by,  in  setting  aside  sale  to  tiustee,  581,  582. 
charitable  trust,  in  case  of,  1210,  121!. 
class  of  persons,  by,  581. 

constructive  trust,  when  a  bar  to  enforcement  of,  207,  1109  et  seq. 
creditor,  by,  in  not  suing  executor,  610. 

in  not  suing  to  set  aside  voluntary  settlement,  84. 
creditors'  deed,  time  limited  in,  for  creditors  to  come  in,  613,  614. 
disclaimer  of  trust,  in  making,  effect  of,  220. 
equitable  interest,  by  person  entitled  to,  935. 
executor  or  administrator,  of,  in  payment  of  debts,  401. 
fraudulent  conveyance,  action  to  set  aside,  not  prejudiced  by,  1120  note, 
ignorance,  mistake  or  poverty,  when  excused  by,  5S3,  1116,  1201. 
incumbrancer,   by,    where  whole  beneficial  interest  absorbed  by  prior  incum- 
brancers, 1197. 
interest  when  charged  against  trustee  guilty  of,  394  et  seq. 
legal  right  to  set  aside  transaction  not  afieeted  by,  1120  note. 
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legatee,  by,  in  requiring  executor  to  account,  416. 

purchase  by  trustee,  when  a  bar  to  action  to  set  aside,  580  et  seq.,  1118. 

remainderman,  when  imputed  to,  452. 

resulting  trust  on  purchase  in  name  of  another  defeated  by  laches  of  purchaser, 

190. 
sale  by  execu.tor,  action  to  set  aside,  barred  by,  568. 
tenant  for  life,  by,  as  to  renewal  of  lease,  452,  453. 
trustee,  of,  cestui  que  trust  not  to  be  prejudiced  by,  611,  946,  1073. 

in  enforcing  covenant,  319,  320,  1164,  1165. 

in  getting  in  trust  property,  319  et  seq.,  585. 

in  investing  trust  property,  303. 

in  keeping  up  policy,  1165,  1166. 

in  suffering  money  to  be  in  hands  of  co-trustee,  297  et  seq. 

LAND. 

"at  home,"  when  land  is  considered  to  be,  1224,  1225. 

converted,  directed  to  be,  taken  as  money,  1224  ct  seq.     See  Conversion. 

definition  of,  in  Trustee  Act,  844  note. 

devise  of,  will  pass  money  to  be  laid  out  on  land,  1217. 

discharged  from  trust  where  money  has  been  raised,  532. 

foreign,  dispute  as  to  title  to,  51. 

investment  of  money  liable  to  be  laid  out  in,  359,  360. 

portion  charged  on,  failing,  sinks  for  benefit  of  inheritance,  488. 

tortiously  sold  by  trustee,  rights  of  c.  q.  t.  in  respect  of,  1125. 

trust  money  tortiously  invested  in,  by  trustee,  may  he  followed,  1151  etseq, 

vesting  order  as  to,  844  et  seq. 

LAND  CHARGES  ACT,  1900,  provisions  of,  1056,  1057. 

LAND  CHARGES  REGISTRATION  AND  SEARCHES  ACT,  1888,  provisions  of, 
615,  105.5,  1056. 

LAND  IMPROVEMENT  ACT,  1864,  .  .  .  369,  370. 

LAND  IMPROVEMENT  CHARGES,  discbarge  of,  under  Settled  Land  Acts,  683. 

LAND  TAX,  lunatic's  estate,  on,  redeemable  by  sale  of  timber  to  be  cut,  1242. 

LAND  TRANSFER  ACT,  1897  (60  &  61  Vict.  u.  65). 

appropriation  under,  in  satisfaction  of  legacy,  722,  723. 

charge  taken  from  devisee  under,  437  note. 

devolution  of  real  estate  under,  248,  316  note,  560  note,  565  note,  1216  note. 

LANDS  CLAUSES  ACT. 

"  absolutely  entitled,"  trustees  for  sale  are,  within  the  Act,  528. 

"grant"  in  conveyance  under,  implies  covenants  for  title,  882. 

improvements,  application  of  purchase-money  in,  712. 

investment  of  purchase-money  paid  into  Court  under,  359. 

leaseholds    which  tenant  for  life  entitled  to  enjoy  in   specie,   application   of 

compensation  for,  334  note, 
payment  out  of  Court  under,  to  tenant  in  tail,  1238. 

to  trustees  appointed  under  Settled  Land  Acts,  688. 

trustees'  costs  of  petition  for,  1266. 
sale  of  infants'  property  under,  174. 
surveyor  under,  trustees  cannot  appoint  one  of  themselves  to  be,  289. 

LAPSE,  179  et  seq.,  611.     See  Leract. 

LAW,  ignorance  of,  when  an  excuse,  583  note. 
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LAWFUL  TRUST.     Chap.  vii.  s.  1,  90  et  seq.     See  Uklawfdi,  Tkurt. 
meaning  of  terra,  explained,  17. 

LEASE. 

agnoultural,  duration  of,  640. 

Agricultural  Holdings  Act,  under,  744,  745. 

building,  duration  of,  641. 

cestui  que  trust,  by,  effect  of,  872,  873. 

charity  lands,  of,  637  et  seq.     See  Charity. 

company,  to,  under  power  of  leasing,  744. 

contract  for,  by  tenant  for  life,  carried  out,  757,  758. 

covenants  in  lease  to  testator,  indemnity  of  executor  against,  525,  526. 

for  private  advantage  of  trustee,  improper,  637. 
equitable  tenant  for  life,  by,  872. 
executor,  by,  502. 
executor  of  lessee,  liability  of,  525. 

landlord  allowing  tenant  to  build  when  compelled  to  grant  lease,  927. 
lives,  for,  whether  trustee  may  grant,  641. 

non-entry  on  cesser  of,  by  mistake,  1145. 
mining,  power  to  grant,  147,  211,  663,  744. 
notice  of,  presumed  from  recital  of  surrender,  207. 
option  of  purchase,  trustee  must  not  lease  with,  502. 
power  to  grant,  744. 

control  of  Court  over  exercise  of,  766. 

effect  of,  in  determining  legal  estate  taken  by  trustee,  244. 

improvements  by  tenant  not  to  be  taken  into  account  in  estimating  best 

rent,  744. 
mines,  of,  663,  744.     See  Mixes. 

Settled  Estates  Act,  under,  when  conferred  on  trustees,  774. 
"usual  power,"  is  a,  145. 

including  building  or  mining  leases  where  leneficial,  145. 
purchaser  of,  shall  assume  its  validity,  519. 
renewal  of,  by  trustee,  tenant  for  life  or  other  limited  owner,  in  own  name,  201 

et  seq.,  438  et  seq.     See  Eenevi'able  Leaseholds*. 
specific  performance  of  contract  for,  vesting  order  to  give  effect  to,  848  note, 
tenant  for  life,  by,  under  Settled  Land  Acts,  212,  663,  668,  669. 
tenant  right,  lease  obtained  under  cover  of,   is  subject  to  equity  of  original 

term,  1104. 
trust  to  lease  confers  fee  .simple  on  trustee,  242,  243. 
trustees,  their  power  to  grant,  generally,  744,  745. 

must  not  grant  to  or  for  benefit  of  themselves,  571. 
for  sale  cannot  grant,  502,  744. 

LEASEHOLDS. 

assignment  of,  by  trustees,  covenants  to  be  entered  into  on,  525,  526. 
assignment  of,  to  new  trustees,  how  effected,  810,  811. 
conversion  of,  duty  of  trustee  as  to,  333  et  seq. 

when  bequeathed  in  succession,  trustee  should  convert,  333. 
unless  contrary  intention  can  be  collected,  333,  334. 

tenant  for  life  to  what  income  entitled,  340. 
executor,  right  of,  to  indemnity  against  liabilities  under,  525,  526. 
freehold  title,  lessee  or  assign  not  entitled  to  proof  of,  519. 
insurance  of,  against  fire,  executor  empowered  to  effect,  329. 
investment  on  security  of,  when  proper,  378,  379,  381,  382. 
legal  estate  in,  when  passing  under  bequest  to  trustees,  241. 

where  freeholds  and  leaseholds  coupled  together,  241. 
legatee  of,  whether  competent  to  execute  trust,  256. 
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lives,  for,  devolution  of  equitable  interest  in,  186  note. 

lives,  for,  renewal  of,  443  et  seq. 

long  term,  conversion  of,  into  fee  simple,  746. 

renewable,  201  et  seq.,  438  et  seq.     See  Renewable  Leaseholds. 

sale  of,  proof  of  title  on,  518  et  seq. 

settlement  of,  on  trusts  to  correspond  with  freeholds,  140.     See  Exboutouy 

Trusts. 
tenant  for  life  of,  rights  and  liabilities  of,  266. 
title-deeds  of,  executor  may  hold,  until  all  debts  paid,  874. 
trustee  of,  liable  on  covenants,  265  ;  but  entitled  to  be  indemnified  out  of  trust 

estate,  265. 
trustees  for  sale  of,  cannot  require  covenant  of  indemnity  from  purchaser,  525. 

should  not  sell  by  way  of  under-lease,  502. 
vesting  order  as  to,  847. 

LEGACY. 

abroad,  where  legatee  is,  payment  of,  411,  427. 

accounts,  legatee  may  require  inspection  of,  but  no  copy,  887. 

ademption  of,  by  subsequent  advance  to  child,  474  et  seq. 

administration,  what  legacies  will  be  paid  without  taking  out,  412. 

annuity,  for  purchase  of,  when  legatee  may  claim  immediate  payment,  885. 

appropriation  of,  by  executor,  228,  722,  723,  894,  1134,  1135. 

assent  to,  by  executor,  228,  561. 

breach  of  trust,  legatee  taking,  with  notice  of,  1162. 

capital  and  income  of  residue,  how  to  be  apportioned  between,  335,  336,  337, 

340. 
charge  of,  on  land,  when  discharged,  532. 

Statutes  of  Limitation,  how  affected  by,  1121  note,  1134,  1135. 

on  particular  property,  distinguished  from  exception,  177. 

power  of  selling  or  mortgaging  to  raise,  in  whom  vested,  550,  551. 

who  entitled  on  failure  of  charge,  177. 
charitable,  lapse  of,  181  note, 
charity,  to,  out  of  sale  moneys,  1226. 

child,  to,  regarded  as  portion  unless  otherwise  expressed,  479. 
class,  to,  maintenance  when  allowed  out  of,  727  et  seq. 
conditional,  duty  of  executor  to  give  legatee  notice  of  terms  of,  888. 
conditional  or  contingent  charge  of,  176. 

tenant  for  life  entitled  to  income  of,  until  contingency  happens,  336,  337. 
contingent  legacy  to  infant,  maintenance,  when  allowed  out  of  income  of,  725 

et  seq. 
costs  of  legatee's  action,  1268,  1269. 
co-trustee,  of,  lien  on,  for  contribution,  1181. 
devised  real  estate,  out  of,  which  lapses  or  is  void,  178  et  seq. 
duty  on,  521,  611,  1223.     See  Legacy  Duty. 
executor,  to,  for  trouble,  783,  784,  792. 
executor  may  claim,  though  he  renounce  probate,  220,  221. 

powers  of  executor  who  is  also  legatee,  563  et  seq. 
express  trust  declared  of,  effect  of,  1134. 
following  trust  money  into  hands  of  legatee,  1169. 
heir,  to,  will  not  necessarily  rebut  resulting  trust,  168. 
incidence  of,  as  between  tenant  for  life  and  remaindermen  of  residue,  337. 
infant,  to,  how  to  be  paid,   412,    413 ;  appropriation  of,   722,    741  ;  main- 
tenance when  allowed  out  of  income  of,    485,   486,    725  et  seq.  ;   out  of 
capital,  729,  730. 
interest  on,  when  paid  out  of  reversion  which  has  fallen  in,  342. 

when  allowed  by  way  of  maintenance,  485,  486,  723  et  seq. 
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lapse  of,  given  out  of  proceeds  of  sale  of  realty,  effect  of,  180. 

none  of  legacies  to  creditors  in  satisfaction  of  debts,  611. 
Limitations,  Statute  of,  legacy  when  barred  by,  1121  note,  1134,  1135,  1162 

et  seq. 
notice  to  legatee  of  terms  of  condition,  888. 
over-payment  of,  legatee  when  bound  to  refund,  414  et  seq. 
partner,  to,  may  be  sot  off  against  debt  owing  by  firm,  898. 
payment  of,  legatee  may  claim,  when  exclusively  interested  in  legacy,  885. 

fund  applicable  for,  337. 

time  for,  719. 

where  legatee  deceased,  412. 
payment  of,  into  Court,  where  legatee  infant,  424,  741,  1307. 
portion,  regarded  as,  to  a  younger  child,  479. 

not  where  contingent  only,  483. 
refund,  legatee  when  bound  to,  413  el  seq. 
release,  whether  legatee  bound  to  give,  417,  418. 
residuary  legatee,  executor  who  is,  powers  of,  563. 

lien  on  estate,  when  entitled  to,  561. 

settlement  of  account  with  one,  416,  740,  741. 
sale  by  executor,  legatee  may  impeaoli,  561. 
set-off,  between  legatee  and  executor,  893,  898. 
specific  legatee,  right  of,to  enjoyment  of  income  in  specie,  333. 
trust,  held  upon,  appropriation  of  investment  to,  721,  722,  1134,  1135. 
trust  for  payment  of  debts  and  legacies,  effect  of,  238,  538  et  seq.     See  Debt; 

Keceipt. 
trustee  of,  may  be  attesting  witness  to  will,  306  note. 

LEGACY  DUTY. 

annual  payment  to  trustees  for  trouble  is  liable  to,  792. 

creditor  when  liable  to  pay,  611. 

land  converted  in  equity  is  subject  to,  1223,  1224. 

money  to  be  laid  out  on  a  purchase  of  land  is  subject  to,  1217  note. 

secret  trust,  duty  payable  by  apparent  beneficial  owner  who  holds  upon,  63  note. 

trustees  can  pass  estate  free  from,  521. 

LEGACY  DUTY  ACT. 

payment  into  court  under,  new  procedure  now  substituted  for,  423  et  seq. 
did  not  make  infant  ward  of  court,  433. 

LEGAL  ASSETS,  1063,  1067.     See  Assets. 

LEGAL  ESTATE.     Chap.  xii.  233-280. 

account  when  granted  at  instance  of  owner  of,  1144,  1147,  1148. 

appointment  of,  under  power,  748,  749. 

assignment  of,  trustee  may  make,  276.     See  infra,  conveyance. 

but  assignee  bound  by  trust,  unless  purchaser  without  notice,  276. 
bankruptcy  of  trustee,  how  affected  by,  266  et  seq. 

burdens  annexed  to  legal  estate  in  trustees,  260  el  seq.     See  infra,  privileges. 
cestui  que  trust,  action  by,  for  protection  of  legal  estate,  1094,  1095. 
cestui  que  use  empowered  to  pass,  by  1  Ric.  3.  c.  1,  .   .  .  4,  5. 
charge  of  debts  on,  not  sufficient  to  exclude  operation  of  Statute  of  Uses,  235. 

legal  fee  when  passing  by  virtue  of,  243. 
charge  of  debts  on,  trust  estate  when  excluded  from  passing  by  reason  of,  253. 
charity,  cannot  be  limited  to  objects  of,  in  succession,  47. 

sjoret  trust  for,  devise  of  legal  estate  good,  68,  69. 
charity  trustees,  majority  of,  may  pass  legal  estate,  291,  635,  642,  643. 
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legal  estate  when  and  how  vested  in  new  trustees,  1092  et  seq. 
chattel  interest,  trustees  when  held  to  take,  245. 
chattel  real,  in,  limitation  of,  91. 

chattels,  devolution  of,  to  administrator  or  executor  of  trustee,  248. 
codicil  substituting  "trustee,"  effect  of,  240. 
commensurate  with  trust  if  possible,  233  et  seq. 
contingent  remainder,  existence  of,   does  not  show  that  trustee  takes  legal 

estate,  458. 
conveyance  of,  does  not  transfer  powers  of  trustees,  288,  289. 

not  essential  to  valid  appointment  of  new  trustee,  809,  810. 

right  of  c.  q.  t.  to  call  for,  880  et  seq. 

right  of  trustee  to  make,  250. 

without  disposing  of  equitable  interest,  163  et  seq. 
copyholds,  in,  when  passing  under  devise  to  trustees,  247,  248. 

suiTender  to  use  of  will  formerly  necessary  to  pass,  931. 
curtailed  from  nature  of  trust,  240  et  seq. 

curtesy,  is  subject  to,  in  trustee,  9,  246  ;  but  tenant  by,  hound  by  trast,  8 ,  276. 
devise  in  favour  of  charity,  effect  of,  69. 

devise  or  bequest  of,  trustee  might  make,  252,   255 ;  secus  now  since  Con- 
veyancing Act,  1881,  .   .  .  247,  248. 

general  devise,  when  passing  under,  252,  253. 

devisee  whether  competent  to  execute  trusts,  256  et  seq. 

notwithstanding  devise  or  bequest,  vests  now  in  personal  representatives 
of  trustee,  247,  248. 
devolution  of,  in  trustee,  Chap.  xii.  s.  2,  .  .  .  246. 

under  Conveyancing  Act,  1881,  .  .  .  247,  248. 

under  Copyhold  Act,  1894,  .  .  .  247. 

under  Municipal  Corporations  Acts,  1091,  1092. 

under  Trustee  Appointment  Acts,  1092  et  seq. 
disclaimer,  when  divested  by,  221,  223. 

discretionary  powers  superadded  to  devise  to  trustees,  effect  of,  243,  244. 
disseisin  by  c.  q.  t.,  effect  of,  1131. 
disseisor  of  trustee  not  bound  by  trust,  13,  280. 

dower,  legal  estate  in  trustee  is  subject  to,  246  ;  but  dowress  bound  by  trust,  276. 
enlarged,  when,  by  nature  of  trust,  237. 
equitable  interest  compared  with,  46,  47,  90,  91. 
escheat,  estate  in  trustee  whether  subject  to,  276,  277. 

copyholds  and  customary  freeholds,  as  to,  277,  278. 

equity  of  redemption,  as  to,  278. 

lord  taking  by,  whether  bound  by  trust,  276  et  seq. 
executor,  right  of,  to  call  for  conveyance  of,  1219. 

when  empowered  to  convey,  246,  548,  549. 
fee  simple,  when  trustee  takes,  without  word  "  heirs,"  235,  243,  244. 
fee  upon  a  fee  may  be  limited  by  executory  devise,  90. 
/erne  covert  trustee  cannot  convey  without  concurrence  of  husband,  36. 
forfeiture,  estate  in  trustee  formerly  liable  to,  secus  now,  276. 

but  lord  was  bound  by  trust,  277. 

equitable  interest  how  affected  by,  1058,  1059. 
general  words  when  construed  to  pass  trust  estate,  251,  252. 
getting  in,  duty  of  trustee  as  to,  319. 
grant  or  devise  to  two  and  survivor,  effect  of,  238,  239. 
indefinite  chattel  interest,  trustee  not  to  be  deemed  to    take,  under  simple 

devise  to  him,  245. 
judgment  against  trustee  binds  trust  estate,  but  c.  q.  t.  protected,  275. 
Land  Transfer  Act,  1897,  devolution  under,  248. 
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lawful  trust  may  be  created  of,  in  cases  where  legal  estate  cannot  itself  be 

operated  on,  90. 
lease,  trust  to,  confers  fee  simple,  242,  243. 

seats  where  power  of  leasing  not  intended  to  affect  the  fee,  244. 
legal  personal  representative,  devolution  of  trust  estate  upon,  247,  248. 
maintenance,  provision  for,  held  to  show  intention  to  pass  legal  estate,  235. 
majority  of  charity  trustees,  empowered  to  convey,  290  ;  secus,  ordinary  trustees, 

290, 
mortgages,  in,  distinction  between,  and  trust  estates,  254,  255. 
net  rents,  trust  to  permit  A.  to  receive,  234,  235. 
"  pay  "or  "  permit  to  receive,"  trust  to,  whether  legal  estate  passes  by,  235 

etseq.,  240,  241. 
persons  taking,  when  bound  by  trust,  275  et  seq.,  1100  et  seq. 
privileges  and  burdens  annexed  to  legal  estate  in  trustee,  260  et  seq. 
action,  trustee  brings,  260. 
bankruptcy,  trustee  proves  in,  261. 
copyholds,  trustee  pays  admission  fine  to,  262  et  seq.;  but  is  entitled  to 

reimbursement  out  of  trust  estate,  265. 
living,  trustee  presents  to,  261. 
rates,  trustee  liable  for,  262. 
steward  of  manor,  trustee  appoints,  261. 
title-deeds,  as  to,  873,  874.     See  Title-Dbeds. 
trade,  trustee  engaging  in,  amenable  to  bankrupt  laws,  266. 
voting  for  coroner  or  member  of  Parliament,  as  to,  261,  262. 
purchase,  trustee  for,  should  get  in  legal  estate,  591. 
purchaser  without  notice  when  protected  by  getting  in,  1100,  1101. 
q^uantity  of,  taken  by  trustees,  237  et  seq. 

determined  by  nature  of  trust,  237. 
rules  restricting  limitation  of,  not  applicable  to  trusts,  90  ;  e.g.  rule  that  no 

fee  can  be  upon  a  fee,  ib  ;  or  no  life  estate  in  chattels,  91. 
sell,  trust  to,  confers  a  fee,  238. 

special  trust,  conveyance  upon,  not  within  Statute  of  Uses,  234. 
supplied  on  account  of  trust,  237. 

transfer  of,  when  necessary,  in  order  to  constitute  trust,  73  el  seq. 
trust,  legal  estate  sufficient  for  execution  of  implied,  237. 

persons  taking  legal  estate  bound  by  trust,  275  et  seq.,  1100. 
trustee  can  avail  himself  of,  in  absence  of  notice,  1102. 

cannot  recover  in  equity  for  his  own  benefit,  318. 
"trustee,"  devise  whether  implied  by  use  of  word,  240. 
uses,  devise  to,  when  legal  estate  passes  to  trustees  under,  244. 
Uses,  Statute  of,  when  legal  estate  executed  by,  in  c.  q.  t.,  233. 
separate  use,  trust  for,  is  executed  by  statute,  234. 
special  trusts  not  within,  234.     See  Special  Trust. 
trust  to  pay  rents  to  A.  executed  by  statute,  234. 
to  permit  A.  to  receive  rents,  secus,  234,  235. 
to  pay  unto  or  permit  A.  to  receive,  236. 
vesting  the  legal  estate  in  the  trustee,  mode  of,  233  et  seq. 
volunteer,  incurring  expense,  entitled  to  call  for  conveyance  of,  79. 
wills,  in  gift  under,  legal  estate  supplied  or  enlarged  by  reason  of  character 

trust,  237. 
Wills  Act,  enactment  of,  as  to  estate  taken  by  trustees,  245. 

LEGAL  PERSONAL  REPRESENTATIVE.     See  Administratoe  ;  Executor. 
devolution  of  personal  estate  upon,  245. 
empowered  to  convey  under  contract  for  sale,  259,  260,  836. 
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new  trustees,  appointment  of,  where  there  is  no  legal  personal  representative, 
838. 

LEGAL  POWER,  distinguished  from  equitable,  748,  749. 

LEGAL  TITLE,  relief  upon,  when  granted  in  Court  of  equity,  1144  etseq.,  1148, 
1149. 

LEGATEE.     See  Legacy. 

LESSEE.     See  Lease. 

not  prejudiced  where  purchase  by  trustee  for  sale  set  aside,  577. 

LETTER,  declaration  of  trust  by,  when  sufficient,  58. 

LETTERS  PATENT,  necessary  for  declaration  of  trust  by  Crown,  19. 

LEVARI  FACIAS. 

execution  under,  1028. 

writ  of,  not  to  be  in  future  issued  in  civil  proceeding,  1029. 

LEX  LOCI,  50. 

descent  of  trust  is  subject  to,  1062. 

LIEN. 

agent,  of,  on  trust  estate  for  his  charges,  796. 
bank,  of,  on  shares,  916. 

cestui  que  trust,  of,  on  property  into  which  trust  estate  is  tortiously  converted, 
269,  1152  et  seq. 

for  advances  by  him  to  trustees,  796. 

none  against  land  properly  sold  for  proceeds  misapplied,  532. 
securities  retained  pending  realisation,  on,  378. 
clause  reserving,  when  requiring  registration  as  bill  of  sale,  410. 
costs  of  suit  when  postponed  to  lien  of  trustee  for  expenses,  795. 
creditor  having  specific  lien,  proof  of  debt  by,  612. 

whether  he  releases  by  executing  trust  deed  for  payment  of  debts,  612,  613. 
decree  creates,  on  real  estate,  1069,  but  see  1047,  1048. 
deposit  by  way  of,  not  forfeited  on  bankruptcy  of  banker,  273. 
devise  to  debtor,  whether  created  by,  1180. 
expenses,  for,  trustee  entitled  to,  205,  795  et  seq, 
improvements,  for,  by  trustee,  205,  712,  713,  795. 
joint  tenant,  of,  for  improvements,  185,  186. 
judgment  creditor,  of,  on  goods  or  lands  of  debtor,  1029,  1030,  1045,  1049, 

1069  note.     See  Jitdgmbnt. 
land  abroad,  against,  how  far  enforceable,  50. 
legacy  of  trustee  who  has  committed  a  breach  of  trust  is  subject  to,  in  favour  of 

co-trustee,  1181. 
married  woman's  contract  does  not  create,  on  separate  property,  979,  980. 
moneys  in  hands  of  Secretaries  of  State  for  public  purposes,  against,  798. 
ostensible  vendor,  of,  165. 

policy  moneys,  on,  for  payment  of  premiums,  1165. 
purchaser  dying  without  heir,  of  personal  representative  of,  315,  316. 

with  notice  of  lien,  bound  thereby,  1100. 
renewal  of  lease,  in  respect  of,  205,  445. 
residuary  legatee,  of,  on  estate,  561. 

solicitor,  of,  for  costs,  796,  894  note,  905.     See  Solicitok. 
specialty  creditor  has  not,  upon  estate,  616. 

4   Y 
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specific  preferred  to  general,  902,  1043. 

tenant  for  life,  of,  renewing  lease,  for  contribution  from  remainderman,  205, 

438,  447. 
trustee,  of,  for  expenses,  &o. ,  793  et  seq. 

breach  of  duty,  trustee  committing,  not  entitled  to,  796,  800. 

business  of  testator  carried  on,  in  respect  of,  720,  721. 

contribution,  for,  against  co-trustee,  1177  et  seq. 

costs  of  purchase,  for,  on  purchased  estate,  693. 

creditors  of  business  carried  on  by  trustee,  when  entitled  to  benefit  of,  793, 
794. 

improvements,  for,  205,  711,  795. 

overpayment,  for,  on  interest  of  c.  q,  t.,  413,  416. 

persons  employed  by  trustee  have  no  lien  upon  trust  fund,  796,  797. 
secus  if  trustee  positively  directed  to  employ  particular  agent,  797. 

policy  moneys,  on,  for  moneys  advanced  for  premiums,  1165. 

priority  of,  over  costs  of  action,  795. 

remedy  for  enforcement  of,  795,  798,  799. 

renewal  of  lease,  in  respect  of  expenses  of,  205. 

several  estates,  held  on  same  trusts  under  same  instrument,  are  subject 
to,  798. 

void  trust  deed,  under,  795. 
vendor,  of,  for  purchase-money,  921. 

heir  of  vendor  bound  to  discharge,  1219,  1220. 

may  be  postponed  to  equitable  mortgage,  920,  921. 

notice  of,  purchaser  having,  is  bound,  1100. 

receipt  of,  being  trustee,  does  not  prejudice  c.  q.  t.,  921. 
waiver  of,  by  proof  in  bankruptcy,  1184. 

LIFE.    See  Tenant  tor  Life. 

LIFE  ASSURANCE  COMPANY,  payment  into  Court  by,  under  Act  of  1896,  .  .  . 
425. 

LIMITATION. 

action  or  suit,  of.     See  Limitation  of  Action  ;  Limitation,  Statutes  of. 

chattels  how  far  capable  of,  at  law,  91. 

gift  of  personalty  with  limitations  appropriate  to  realty,  1222. 

over,  on  alienation  or  bankruptcy,  effect  of,    114   et  seq.     See  Alienation  ; 

Bankruptcy. 
personalty,  of,  cannot  be  made,  so  as  to  knit  same  entirely  to  realty,  133. 
words  of,  how  far  required  to  create  equitable  fee  under  will  or  deed,  124,  125. 

LIMITATION  OF  ACTION.     See  Limitation,  Statutes  of. 
account,  action  for,  1116,  1117,  1143  et  seq. 

acquiescence,  by,  1119  et  seq. 

(1)  when  act  done  with  full  knowledge  of  plaintiff,  1119. 

(2)  when  he  stands  by  without  objecting,  1119,  1120. 

secus  if  party  dealing  with  property  knew  the  real  owner's  rights,  1120. 
analogy,  by,  to  Statutes  of  Limitation,  1109  e<  seq. 

concealed  fraud,  in  cases  of,  1113. 

distress,  ignorance,  mistake  or  poverty,  statutory  bar  not  avoided  by,  1111. 

period  of  limitation  adopted  by  Court,  1110  et  seq. 

five  years  in  case  of  fine  by  volunteer  without  notice  of  constructive 
trust,  1111. 

remainderman  of  equity  of  redemption,  as  against,  1110. 

twenty  years  equitable  bar  by  analogy  to  Statute  of  James,  1110. 
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LIMITATION  OF  ACTION— continued. 

breach  of  trust,  for,  1157,  1161,  1162,  1169. 
constructive  trust  barred  by  lapse  of  time,  1108,  1118. 
delay,  by  reason  of,  1116  ci!  seq.     See  infra,  laches. 
devastavit,  claim  against  executors  for,  when  barred,  416. 
fraud,  in  oases  of,  1113. 

ignorance  of  rights  when  an  excuse  for  delay,  1111,  1116. 
inconvenience,  on  ground  of,  1116  et  seq. 

account  against  trustees  of  charity,  1211  et  seq. 

when  parties  dead  and  vouchers,  &c.,  lost,  1116. 

whether  mere  lapse  of  time  a  bar,  1118. 
laches  in  application  to  Court,  by  reason  of,  1115  e<  seq. 

accounts  between  partners,  as  to,  1118. 

oonstru«tive  trust,  to  enforce,  207,  1108,  1118. 

fraud,  in  cases  of,  1113. 

purchase  by  trustee  or  solicitor,  to  set  aside,  565,  566,  1118. 

reversionary  interest,  in  respect  of,  1118. 

specific  performance,  inaction  for,  1118. 

Statute  of  Limitations,  when  there  is,  1118. 

trust  for  payment  of  debts  does  not  justify,  611. 
mistake  when  an  excuse  for  delay,  1111,  1115. 
poverty  when  an  excuse  for  delay,  1111. 
presumption,  by,  of  release  or  other  act,  after  lapse  of  time,  1116  et  seq. 

charities,  as  to,  1117. 

class,  as  against,  does  not  easily  arise,  1116. 

corporation,  against,  not  readily  made,  1212. 

distress  of  persons  entitled,  effect  of,  1116. 

favoured  in  law,  1116. 

ground  of,  for  purpose  of  quieting  possession,  1115. 

ignorance  or  mistake,  effect  of,  1116. 

period  of,  1115. 

release  when  presumed,  1115,  1116. 
statute,  by,  1120  et  seq.     See  Limitation,  Statutes  oi'. 

LIMITATION,  STATUTES  OF,  1120  et  seq. 
absence  beyond  seas,  effect  of,  1123. 
account,  formerly  not  applicable  to  action  for,  1116. 

action  of,  how  affected  by  statutes,  1120,  1144  et  seq. 
acknowledgment  of  debt  by  one  trustee  or  executor,  effect  of,  290,  298  note,  1133. 
acquiescence,  effect  of,  not  interfered  with  by,  1112. 
agent  when  entitled  to  benefit  of,  232. 
arrears  of  rent,  as  to  action  for,  1122. 

express  trust,  in  case  of,  c.  q.  t.  might  recover  all,  1133. 

but  secus  now  under  Real  Property  Limitation  Act,  1874,  .  .  .  1133, 

1134. 
where  express  trustee  ignorant  of  his  true  character,  1147. 
period  of  limitation  of  action  for,  limited  to  six  years,  1132. 
blended  fund,  where  debts  payable  out  of,  611. 
breach  of  trust,  action  in  respect  of,  how  affected  by  statutes,  1137  et  seq.,  1157, 

1169  e«  seq. 
cestui  que  trust  and  trustee,  application  of,  as  between,  1124,  1130. 
in  case  of  express  trust,  1124. 
volunteer  claiming  under  trustee,  1124. 
cestui  que  trust  of  specifically  devised  real  estate,  entitled  to  plead,  737  note. 
cesiui  que  trust  or  trustee  and  stranger,  apply  as  between,  1112  et  seq.,  1133. 
quaere,  where  c.  q.  t.  an  infant,  1112,  1113. 
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LIMITATION,  STATUTES  0¥—contiimed. 

charge  distinguished  from  express  trust,  1127. 

coupled  with  duty,  1128. 

of  debts,  when  barred,  1127  et  seq. 
charities  how  affected  by,  1134,  1210. 

claim  by  creditor  in  answer  to  advertisements,  effect  of,  437  note, 
constructive  trust  not  saved  by  s.  25  .  .   .   1126. 
covenants  and  contracts,  application  of  statutes  to,  1112. 
creditors,  trust  for,  how  affected  by,  610,  611. 
debt,  action  for,  when  barred,  1120. 

charge  for  payment  of,  when  barred,  1127  et  seq. 

executor  whether  liable  for  paying  statute-barred  debts,  737. 

trust  for  payment  of,  effect  of,  610,  611. 

whether  when  trustee  is  barred,  c.  q.  t.  is  also  barred,  1112. 
demurrer,  whether  the  subject  of,  1115  note. 

directors  of  company  paying  dividends  out  of  capital  cannot  plead,  1161. 
disability  of  c.  q.  t.,  effect  of,  1112,  1113,  1123,  1124,  1144. 

term  of  six  years  allowed  after  cesser  of,  1112. 
dispossession  of  trustee,  or  c.  q.  t.,  1130. 
disseisin  by  c.  q.  t,,  1131. 

dower,  arrears  of,  action  for,  when  barred,  1149. 
equity  acts  in  obedience  to,  1110. 
executor,  right  of,  to  plead  statute,  416,  737. 
express  trust,  in  case  of,  1107,  1108,  1121,  1125  et  seq.,  1137  et  seq. 

definition  of,  611,  1125,  1126. 

distinguished  from  charge,  1127  et  seq. 

residue,  when  held  upon,  1134. 

time  when  beginning  to  run  against  assignee  of  trustee,  1124. 

Trustee  Act,  1888,  under  provisions  of,  1136  et  seq. 
extinguishment  of  title  under,  1122. 

fraud,  statute  runs  from  discovery  of,  1113,  1114,  1121,  1126. 
ignorance  of  rights  does  not  prevent  operation  of,  1111. 
infancy,  time  running  notwithstanding,  1123. 
infant,  action  by,  for  account,  when  barred,  1149. 
interest,  arrears  of,  action  for,  when  barred,  1122,  1132,  1133. 
intestate,  right  to  personal  estate  of,  how  affected  by  recent  Act,  1135. 
laches,  bar  from,  where  statute  applies,  1119,  1162  et  seq. 
land  or  rent,  action  to  recover,  when  barred  by,  1120,  1121. 
lands,  equitable  claim  to,  when  barred,  1110  ei  seq. 
legacy,  action  to  recover,  when  barred,  1123  note,  1133,  1134. 
married  woman,  when  time  begins  to  run  against,  977. 

whether  applicable  to  action  against  separate  property  of,  991,.  992. 
mesne  rents  and  profits,  action  for  account  of,  how  affected  by,  1143  et  seq. 
mistake  does  not  prevent  operation  of,  1116,  1126. 
money  charged  on  land,  action  for,  when  barred,  1121  note, 
mortgage  by  way  of  trust  for  sale,  not  an  express  trust,  1129. 
mortgagee,  when  time  runs  in  favour  of,  1110. 
next  of  kin,  action  by,  when  barred,  1135. 
payment  by  devisee  for  life  of  part,  creditor's  right  of  action  kept  alive  by, 

1124  note, 
pleaded,  must  be,  1114. 

cannot  be,  by  person  having  notice  of  trust,  1112. 
possession,  adverse,  1130. 

cestui  que  trust,  by,  effect  of,  1130. 

prior  mortgagee,  by,  1111. 

trustee,  by,  who  pays  rent,  &o.,  to  wrong  person,  1131. 
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poverty  of  plaintiff  does  not  affect  operation  of,  1111. 
present  right  to  receiver,  1135. 
purchaser,  as  against,  1124. 

under  marriage  settlement,  1124. 
purchaser  for  value  without  notice  of  trust  may  rely  on,  1124. 
receiver  whether  express  trustee  within,  1135  note, 
redemption,  action  for,  when  barred,  1110. 
remainderman,  when  time  begins  to  run  against,  1110. 
rent,  action  to  recover,  when  barred  by,  1120,  1121,  1132,  1133. 
rents  and  profits,  action  for  account  of,  how  affected  by,  1143  et  seq.,  1147,  1148. 
residue  or  share  of,  action  for,  when  barred,  1135. 
resulting  trust,  when  an  express  trust  within,  1125. 
reversionary,  where  right  of  c.  q.  t.  is,  1123  et  seq.,  1142,  1143. 
set-off  of  debt  barred  by,  as  against  legacy  or  share  of  residue,  898,  899. 
solicitor  receiving  money,  when  entitled  to  plead,  1161  note, 
tenant  at  will,  application  of  statutes  to,  1130. 

c.  q.  t.  not  to  be  deemed,  1130. 
trust,  application  of  statutes  in  cases  of,   1126  et  seq.     See  sk^j.  ,   express 

trust. 

trust  to  sell  and  pay  debts,  611,  1126  note. 

trustee  allowing  to  run,  when  responsible,  320. 

Trustee  Act,  1888,  provisions  of  statutes  extended  by,  1136  et  seq. 

trustee,  right  of,  to  plead  statute,  1161  etseq. 

volunteer  claiming  under  trustee  cannot  rely  on,  1124. 

waste,  action  in  respect  of,  when  barred,  209,  211. 

LIQUIDATOR. 

official,  costs  of,  1244. 

trustee,  is  not,  for  creditors  or  eontributories,  310  note,  393. 

LIS  PENDENS. 

effect  of,  upon  powers  of  executor  or  trustee,  747,  748,  831.     See  Action. 
order  imder  Settled  Land  Act,  1884,  a.  7,  registration  of,  as  .  .  .  778. 

LOAN. 

investment  on,  343,  344,  347,  348,  381,  767.     See  Investment. 

married  woman,  by,  to  husband,  975,  1024. 

trustee,  by,  in  breach  of  trust,  borrower  how  affected  with  notice,  1107. 

LOCAL  LOANS  ACTS,  1875,  1887,  investment  under,  365,  369. 

LOCKE  KING'S  ACT,  .  .  .  1226. 

LOCO  PARENTIS. 

ademption,  presumption  of,  applies  only  to  persons  in,  475,  476. 
advancement,  presumption  of,  applies  to  relatives  to  whom  purchaser  in  loco 
parentis,  191  ei  seq. 

but  not  to  strangers,  198,  199. 
intention  to  assume  parental  character,  how  evidenced,  476,  477. 
portions,  doctrine  of,  whether  confined  to  persons  in,  464  et  seq. 
satisfaction,  presumption  of,  applies  only  to  persons  in,  474,  475. 
who  regarded  as  being  in,  197,  198,  464,  465,  475,  476. 

LODGMENT  IN  COURT.     See  Payment  into  Court. 

Trustee  Act,  1893,  ».  42,  under,  mode  and  effect  of,  424  et  seq.,  1306  et  seq. 

LONDON,  CITY  OF,  PAROCHIAL  CHARITIES  ACT,  631. 
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LONDON  COUNTY  COUNCIL,  investment  in  stock  of,  362,  365. 

LONG  ANNUITIES. 

conversion  of,  by  trustees,  when  compulsory  or  desirable,  333,  334,  335. 
enjoyment  of,  in  specie,  direction  for,  when  sufficient,  333,  334,  335. 
investment  in,  by  trustees,  389. 

LONG  TERM. 

enlargement  of,  into  fee  simple,  746. 
investment  on  mortgage  of,  369,  381,  382. 

LORD  CHANCELLOR.     See  Chancbllok. 

LORD  CRANWORTH'S  ACT  (23  &  24,  Vict.  o.  145). 

appointment  of  new  trustees  under  powers  of,  805,  806. 
maintenance  of  infant,  powers  as  to,  725  et  seq. 
power  of  trustees  to  give  receipts,  535. 
repeal  of,  326-note. 

LORD  OF  MANOR.    See  Copyhold. 

consent  of,  to  vesting  order,  effect  of,  851. 

escheat,  taking  by,  whether  bound  by  trust,  9,  14,  276  et  seq. 

infant,  may  give  effect  to  custom,  38. 

LORD  ST.  LEONARDS'  ACT  (22  &  23  Vict.  c.  35). 
advertisement  for  creditors  under,  436,  437. 

assignment  of  chattels  real,  &c. ,  to  assignor  and  another,  810,  811. 
charge  of  debts  or  legacies,  effect  of,  546  et  seq. 
investment  under,  356,  357,  383. 
receipts,  power  of  trustees,  &o. ,  to  give,  534. 

LORDS  JUSTICES,  jurisdiction  of,  in  lunacy,  861,  1312. 

LOSS,  trust  property,  of,  trustee  when  liable  for,  327  et  seq.,  1173  et  seq. 

LOTS. 

abstract  of  title,  right  to,  on  sale  in  lots,  517. 

resale  in,  of  trust  property  purchased  by  trustee,  578. 

whether  trustee  for  sale  may  sell  in,  517- 

LUNACY.     See  Lunatic. 

LUNACY  ACTS,  1890  and  1891  (53  &  54  Vict.  c.  5,  54  &  55  Vict.  c.  65),  859-866  ; 

1312-1318. 
application  of  provisions  of  Act  relating  to  management   and  administration 

(s.  116),  859,  864,  1312,  1313. 
Bank  of  England  bound  by  orders  under  (s.  136),  862,  1316. 
charity,  vesting  of  property  in  trustees  of  (s.  138),  1316. 
chose  in  action,  vesting  order  as  to  (s.  136),  863,  1315,  1316. 
contingent  right  of  lunatic,  order  releasing  (s.  135),  862  et  seq.,  1315. 
conveyance,  appointment  of  person  to  execute  (s.  135),  862,  865,  1315. 
copyholds,  vesting  order  as  to  (s.  135),  863,  1315. 
costs  of  order  under,  discretion  of  judge  as  to  (s.  142),  864,  865,  1317. 
criminal  lunatics,  application  of  Acts  to,  1313. 

infant,  jurisdiction  of  High  Court  as  to,  not  affected  (s.  143),  846,  860,  1317. 
judge  in  lunacy,  jurisdiction  and  powers  of  (ss.  108,  139,  142),  860   862,  864, 

1312,  1316,  1317. 
jurisdiction,  out  of,  vesting  order  as  to  stock  of  lunatic  (s.  134),  860,  1314. 
land  of  lunatic,  vesting  order  as  to  (s.  135),  862,  1314,  1315. 
lunatic,  definition  of,  860,  1317. 
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maintenance  of  lunatic,  application  for,  86i. 

new  trustees,  appointment  of,  jurisdiction  to  make  orders  for  (s.  141),  860,  861, 
1317. 
under  power  rested  in  lunatic  (s.  129),  860,  861,  1314. 
orders  made  under,  allegations  in,  are  evidence  (s.  140),  1316. 
powers  vested  in  lunatic,  exercise  of  (ss.  128,  129),  860,  861,  1313,  1314. 
stock  of  lunatic,  vesting  order  as  to  (ss.  133,  134),  863,  1314. 

of  lunatic  trustee,  vesting  order  as  to  (s.  136),  863,  864,  1316,  1316. 
appointment  of  person  to  transfer  (ss.  136,  137),  866,  1316. 
transfer,  appointment  of  person  to  make  or  join  in  (ss.  136,  137),  863,  1316, 
vesting  orders  under  powers  of  (ss.  133-142),  862  et  seq.,  1314  et  seq. 
effect  of  (ss.  135,  139),  862,  1315,  1316. 


LUNATIC. 

administration  of  trust  in  lunacy  refused,  863. 

allowance  to  wife  of,  432  note,  970. 

charging  order  on  stock  of,  1043. 

committees  of,  regarded  as  mere  bailiffs,  293.     See  Committee  of  Lunatic. 

consent  to  exercise  of  power  of  sale,  861. 

contingent  right  of,  power  of  Court  to  discharge,  862  et  seq. 

conversion  of  property  of,  1240  et  seq. 

benefit  of  lunatic,  conversion  only  allowed  where  it  is  for,  1240. 
copyholds,  enfranchisement  of,  1244. 
Partition  Act,  sale  under,  does  not  effect  conversion,  1 73. 
personalty  applied  in  aid  of  realty,  1243,  1244. 
charge  on  realty,  to  pay  off,  1244. 
fines  on  renewal  or  admission,  to  defray,  1243. 
improvements,  for,  1242. 
necessary  repairs  or  expenses,  for,  1242,  1243. 
timber,  proceeds  of,  applied  to  pay  debts,  redeem  land  tax,  &c.,  1242. 

out  on  estate  ex  parte  paternd  applied  for  benefit  of  estate  ex  parte 

maternd,  1241. 
felled  tortiously  by  stranger,  proceeds  belong  to  next  of  kin,  1244. 
purchased,  should  not  be,  for  repairs,  &o.,  where  it  might  be  cut, 

1243. 
surplus  proceeds  belong  to  next  of  kin,  1242. 
criminal,  vesting  order  of  property  of,  864. 
deed  of,  when  void,  25. 
definition  of,  860,  1317. 

disability  remedied  where  lunatic  mortgagee,  trustee,  &c.,  861  et  seq, 
election,  lunatic  cannot  make,  1230. 
estate  duty  on  realty  of,  1243. 
feoffment  of,  voidable  by  heir  only,  25. 
fine  or  recovery  by,  valid  unless  reversed,  25. 
foreign,   or  colonial,  application  of  fund  belonging  to,  under  Trustee  Belief 

Act,  431,  432. 
heir  of  founder  of  charity  being,  visitatorial  power  exercised  by  Crown,  622. 
husband,  concurrence  of,  in  wife's  deed  when  dispensed  with,  35. 
infant,  position  of,  distinguished  from  lunatic's,  1245,  1246. 
investment  of  estate  of,  346. 
jurisdiction  of  Lords  Justices  in  lunacy,  861. 

maintenance  of,  directed  out  of  fund  which  most  for  his  benefit,  1241,  1245, 
discretion  of  trustee  as  to,  767. 
out  of  fund  paid  into  Court  under  Trustee  Act,  432,  864. 
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money  of,  invested  in  land,  treated  as  personal  estate,  1244. 

mortgagee,  vesting  order  as  to  property  of,  861  et  seg.     See  Lunacy  Acts. 

needs  of,  not  paramount  consideration  with  High  Court,  432  note. 

payment  into  Court  of  money  belonging  to,  431,  432. 

payment  out  of  Court  of  money  belonging  to,  432. 

payment  to  committee  of,  413. 

personal  representative,  power  to  make  vesting  order  as  to  property  of,  863 

note, 
poor  law  guardians,  expenses  of,  for  maintenance  of,  431. 
poor  law  guardians,  payments  to  by  receiver,  432. 
power  vested  in,  exercise  of,  861,  1313,  1314. 
reconversion  of  property  of,  1240. 
recovery  by,  valid  unless  reversed,  26. 

Settled  Land  Acts,  exercise  of  powers  under,  on  behalf  of,  656,  670. 
tenant  for  life,  exercise  of  powers  of  Settled  Land  Act  by,  670. 
trust  declared  by,  when  set  aside,  25. 
trustee,  appointment  of  new  trustee  in  place  of,  861  et  seq.,  1317. 

vesting  order  as  to  interest  of,  862  et  seq.,  1314  et  seq. 
Trustee  Act,  proceedings  under,  when  to  be  in  lunacy  and  when  in  chancery 

860  note,  862,  863. 
Trustee  Act,  ».   42,  under,  repayment  to  guardians  out  of  lunatic's  funds  of 

expenses  incurred  for  his  support,  432. 
vesting  order  as  to  lands  or  stocks  of,  862  et  seq. ,  1314  et  seq.     See  LuNAoy  Acts, 

LYING  BY,  equity  arising  from,  925  et  seq. 

MAINTENANCE,  716  et  seq. 

accumulation  of  income  not  required  for,  717,  724,  728,  729,  730,  733. 
accumulation,  out  of,  form  of  order  for,  733. 
class  of  persons,  out  of  legacy  to,  728. 

Conveyancing  Act,  1881,  powers  of  maintenance  under,  147,  716  et  seq. 
creditors  when  entitled  to  benefit  of  trust  for  maintenance  of  bankrupt,  112 
et  seq.,  885. 

where  trust  for  benefit  of  bankrupt  and  another,  112,  113. 
where  trustees  have  a  bare  discretionary  power,  113. 
when  entitled  to  charge  under  1  &  2  Vict.  c.  110,   .  .  .   1038. 
direction  to  co-trustees  to  apply  income  for,  not  terminated  by  death  of  one, 

293. 
discretion  of  trustees  as  to,  not  in  general  interfered  with  by  Court,  767. 
gift  to  parent  for  maintenance  of  children,  whether  trust  for  children  implied, 

157  et  seq. 
infant  of,  accumulation  for,  effect  of  trust  for,  733. 
capital,  out  of,  729,  730. 
contingent,  where  legacy  is,  726  et  seq. 
discretion  of  trustee  as  to,  not  interfered  with,  765,  766. 
expenditure  for,  when  allowed  to  trustee,  723  et  seq. 
interest  of  legacy,  out  of,  484  et  seq.,  724  et  seq. 

whether  trustee  should  allow,   when  father  alive,   730,   731  ;  wliether  to 
mother  after  death  of  father,  732,  733. 
legal  estate,  provision  for  maintenance  held  to  show  intention  to  pass,  235. 
lunatic,  of,  431,  432,  767,  1240,  1245.     See  Lunatic. 
mother  when  liable  for  children's,  1027. 
past,  when  allowed,  724,  730,  732. 
payment  to  guardian,  trustee  when  discharged  by,  768. 
policy  of  assurance,  by  means  of,  733. 
power  of,  statutory,  147,  717  et  seq. 
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power  of,  whether  authorised  by  executory  trust  silent  as  to  powers,  144  note. 

when  Court  will  insert,  in  settlement  under  executory  trust,  144. 
savings  out  of,  allowed  to  wife  on  separation  belong  to  her  absolutely,  993. 
summons  for,  jurisdiction  of  Court  on,  767,  768. 
trust  for,  bankruptcy  of  c.  q.  t.,  effect  of,  111  et  seq.,  885. 

cestui  que  trust  cannot  call  for  transfer  of  proportionate  share,  160. 

duties,  &c.,  of  person  bound  by  trust,  158,  159. 

forisfamiliation  of  child,  trust  ceasing  on,  169. 

majority  of  infant,  whether  trust  ceases  on,  169, 

nature  and  effect  of,  157,  158. 

to  apply  rents  for,  is  a  special  trust,  234. 

to  "provide  suitably"  for  younger  children,  held  not  too  vague,  134. 

words  sufficient  to  create,  166  et  seq. 
trustee  may  expend  money  for,  if  c.  q.  t.  incapable,  724. 

right  to  sue  trustee,  whether  assignable,  889. 
Trustee  Act,  o.  42,  order  under,  constitutes  infant  ward  of  Court,  433. 

MAJORITY. 

cestuis  que  trust,  of,  cannot  consent  to  trustees'  relinquishment  of  trust,  803. 
charity  trustees,  of,  binds  minority,  290,  291,  635,  642,  747. 
creditors,  of,  sanction  of,  to  purchase  by  trustee,  573. 
infant  protected  by  Court  after  attaining,  1200,  1275. 

trustees,  of,  when  competent  to  bind  the  rest,  290,  291,  635,  642,  643,  747. 
may  pay  money  into  court,  424,  1267. 

MALINS'S  ACT  (20  &  21  Vict  c.  57). 
assignment  under,  effect  of,  21. 
clioses  in  action  of  married  woman,  powers  of  Act  as  to,  21,  22. 

MANAGEMENT.     See  Power. 

advice  of  Court  as  to,  how  obtained  by  trustee,  419  et  seq.,  771,  772. 
allowance  for,  when  made  to  person  in  fiduciary  position,  780  et  seq. 
infant's  land,  of,  by  trustees  during  minority,  716  et  seq. 

MANDAMUS,  lord  of  manor,  directing,  to  admit  heir  of  trustee,  317. 

MANOR.     See  Lord  of  Manor. 

trustee  of,  appoints  steward  but  subject  to  directions  of  c.  q.  t.,  261. 

MANSION  HOUSE. 

lease  or  sale  of,  under  Settled  Land  Acts,  673, 
repair  or  improvement  of,  by  trustees,  674,  675. 

MARKET  OVERT. 

owner's  title  to  goods  sold  in,  barred,  1102,  1151. 

but  if  they  come  to  trespasser  again  the  owner  may  seize  them,  1102. 

MARKET  PRICE,  trustees  justified  in  dealing  at,  371. 

MARRIAGE.     See  Married  "Woman. 

forfeiture,  when  it  creates,  under  clause  against  alienation,  115. 
severance  of  joint  tenancy,  whether  operating  as,  951  note, 
valuable  consideration,  is,  1124. 

MARRIAGE  ARTICLES. 

executory  trusts  in,  construction  of,  128  et  seq.     See  Exectttory  Trust. 

distinguished  from  executory  trusts  in  wills,  128. 
money  to  be  laid  out  in  land  when  bound  by,  1215. 
notice  of,  how  far  binding  on  purchaser,  1103,  1104. 
renewable  leaseholds,  of,  direction  to  renew  implied  in,  440, 
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aocounta,  may  settle,  with  trustee  though  restrained  from  anticipation,  1017. 
acknowledgment  of  deed  by,  when  necessary,  35,  37. 

effect  of,  954. 
acquiescence  by,  581,  1195,  1200  et  seq. 

bound  by,  as  to  separate  property  where  no  restraint  on  anticipation, 
581,  1168. 

separate  property,  in  husband's  receipt  of,  1000  et  seq. 

where  restrained  from  anticipation,  when  bound  by,  1183  et  seq, 
action  against,  988  et  seq.,  1026,  1027. 
action  by,  as  to  separate  property,  974. 

since  Married  Women's  Property  Act,  1882,  974,  975  et  seq. 
administratrix,  liability  of,  for  breaches  of  trust,  987. 
admission  by,  976,  1017. 

advancement  for,  presumed  on  purchase  by  husband  in  her  name,  198. 
after  acquired  property  of,  how  affected  by  contract  or  judgment,  984,  986,  991, 

993,  994. 
Agricultural  Holdings  (England)  Act,  1883,  powers  of  married  woman  under, 

1027. 
alimony  allowed  to,  is  inalienable,  964. 
annuity.  Government,  granted  to,  1020,  1024. 
antenuptial  debts,  when  liable  for,  985,  1019,  1026. 

liability  of  husband  in  respect  of  her,  1023,  1026. 
appointment  by,  whether  operating  to  make  appointed  property  assets,  996 

et  seq. 
assets,  administration  of  separate  property  as,  994  et  seq. 
attachment  against,  where  answering  sepaiately  as  to  separate  property,  976. 
attorney,  may  appoint,  40,  978. 
bankrupt,  may  be  made,  if  trading  separately  from  husband,  1023,  1024. 

property  devolving  on  trustee  in  bankruptcy,  1006. 
bare  trustee  may  convey  asfeine  sole,  36. 
bill  of  exchange  by,  binds  separate  estate,  978. 
bond  by,  binds  separate  estate,  978. 

breach  of  trust,  by,  husband  liable  for,  33  ;  except  in  cases  within  Married 
Women's  Property  Act,  1882,  ib. 

liability  of  married  woman's  separate  estate  for,  984  et  seq.,  1017,  1180, 
1183. 
in  case  of  restraint  against  anticipation,  1017,  1180,  1183. 
business,  husband  permitting  wife  to  carry  on,  effect  of,  969. 
capacity  of,  to  acquire  property,  967. 
chattels  personal  of,  husband's  right  to,  951. 

chattels  real  of,  husband's  power  over,  22  ;  if  equitable,  22,  959,  960. 
children,  when  liable  for  maintenance  of,  1027. 
choses  in  action  of,  powers  of  disposition  over,  21,  22. 

alienation  of,  how  far  marriage  of  feme  is,  115. 

divorce,  judicial  separation,  or  protection  order,  how  affected  by,  404. 

husband,  power  of,  to  create  trust,  sm&  modo,  22. 

taking  out  administration,  is  entitled  to  undisposed  of,  959. 

joint  tenancy  in,  not  severed  by  marriage  of  feme,  951  note. 

Married  Women's  Property  Act,  1882,  under,  22. 

possessory  ehoses,  equity  to  settlement  out  of,  may  be  waived  under  Malins's 
Act,  22. 

reduction  of,  into  possession,  by  husband,  951  et  seq. 

reversionary  choses,  21,  951,  960. 

survivorship  of,  to  her,  on  husband's  death,  951  ei  seq. ;  none  by  Scotch 
law,  407. 
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choses  in  action  of,  transfer  of,  into  Court  under  Trustee  Act,  424  et  seq. 

committal  of,  under  Debtors'  Act,  991. 

company,  is  liable  as  contributory  in  winding  up  of,  975. 

compromise  on  behalf  of,  jurisdiction  of  Court  to  sanction,  1201. 

confirmation  by,  of  breach  of  trust  inoperative  except  as  to  separate  property 

without  restraint,  682,  1201. 
confirmation  of  settlement  by,  1231. 
consent  of,  to  investment,  when  and  how  to  be  given,  349,  350. 

to  transfer  to  husband  may  be  revoked,  954. 
contempt,  process  of,  may  be  liable  to,  976. 
contingent  interest,  may  alienate,  1004. 
contract  by,  975  et  seq. 

after  acquired  property  when  bound  by,  984,  985,  993,  994. 

husband,  with,  in  equity,  968. 

intention,  in  contravention  of,  981. 

particul  r  power,  in  exercise  of,  999. 

real  estate,  as  to,  under  Fines  and  Recoveries  Act,  978  note. 

verbal,  how  far  separate  property  bound  by,  979  et  seq. 

written,  as  by  bond,  bill  of  exchange,  promissory  note,  eifect  of,  978. 
when  necessary,  981. 
contributory,  may  be  made,  under  winding-up  order,  975,  985. 
conversion  of  property  of,  by  sale  under  order  of  Court,  173,  174. 
conveyance  by,  33,  36,  1005,  1012,  1013,  1232. 

concurrence  of  husband  in,  power  of  Court  to  dispense  with,  35,  36. 
costs,  liability  of  feme  for,  977,  1018,  1019. 
covenant  by,  not  to  sue,  985,  1201. 
covenant  by,  when  infant,  ratification  of,  982. 
creditor   of,    his   remedies   against  separate   property,    992,    993.      See  infra, 

separate  property. 

curtesy,  right  of  husband  as  tenant  by,  945  et  seq.,  963.     See  Curtesy. 

damages  awarded  to,  are  separate  property,  966. 

death  of,  rights  of  husband  on,  966. 

debts  of,  antenuptial,  husband  when  liable  for,  1023,  1026. 

separate  property,  when  liable  for,  986,  1019,  1026.     See  infra,  separate 

property. 

devastavit  by,  986,  987. 

disclaimer  by,  of  interest  in  land,  how  effected,  223. 
discretionary  trust,  is  competent  to  exercise,  33. 
disentailing  assurance  of  lands  to  wife,  962,  1005. 
divorce  of,  property  how  affected  by,  404,  405,  952,  957. 
dower,  her  right  to,  946  et  seq.     See  DowBR. 
earnings  of,  protected,  23. 

are  her  separate  property,  23,  992,  1020. 

divisible  on  death  among  creditors  ^ari  passit,  992. 
election  by,  as  to  taking  property  in  converted  or  unconverted  state,  1230 
et  seq. 

personalty,  to  take  ffmd  in  Court  as,  964. 

when  restrained  from  anticipation,  whether  effectual,  1016,  1016. 
elegit,  estate  by,  in  trust  iovfeme  covert,  961. 
engagements  by,  979  et  seq.     See  sup.,  contract. 
enlargement  of  estate  by,  is  not  alienation,  1012. 
entail  in  favour  of,  how  and  when  barrable,  962,  1005. 
entireties,  husband  and  wife  take  by,  953,  967. 
equitable  chattels  real  of,  rights  of  husband  in  respect  of,  959,  960. 
equitable  execution,  remedy  against  separate  estate  is  in  nature  of,  989  ;  but 
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money  ordered  to  be  paid  by  husband  to  divorced  wife  is  personal  and  cannot 
be  taken  in  equitable  execution  by  creditor,  989  note, 
equitable  interest  of,  generally,  951  et  seq. 

equity  of,  to  settlement,  951  a  siq. 

antenuptial  debts,  is  subject  to,  951. 

arrears  of  income,  whether  it  attaches  to,  960,  961. 

asserted,  may  be,  \>j  feimi  actively,  953,  954. 

assignee  of  husband  for  value,  as  against,  955,  957,  960. 

assignee  of  life  estate,  as  against,  957,  968. 

bankruptcy  or  insolvency  of  husband,  in  case  of,  957,  958. 

choses  in  action,  out  of,  951  et  seq. 

debt  of  husband  to  estate,  prevails  over,  955. 

discretion  of  Court  as  to,  how  exercised,  956. 

domicile,  law  of,  how  affected  by,  954. 

equitable  chattels  real,  out  of,  960. 

equitable  freeholds,  out  of,  961,  962. 

extent  of,  955  et  seq. 

proportion  usually  settled,  955,  956. 

form  of  settlement,  956,  957. 

fraud,  where /erne  is  guilty  of,  951. 

fund  subject  to,  paid  into  Court  under  Trustee  Act,  1893,  .   .   .   426  note. 

fund  under  200Z.,  out  of,  954. 

husband's  act  alone  does  not  aflfect,  962. 

life  interest  of  wife,  out  of,  957. 

origin  of,  952,  953. 

outstanding  term,  out  of  lands  subject  to,  964. 

personal  to  wife,  equity  is,  953. 

possessory  fund  not  actually  distributable,  out  of,  953. 

priority  of,  over  right  of  retainer  for  debt  of  husband,  955. 

release  of,  out  of  her  personal  estate  in  possession,  21. 

out  of  possessory  chose  in  action  under  Malins's  Act,  21,  22,  954  note. 

reversionary,  while  fund  is,  968. 

survivorship,  right  by,  distinguished  from,  958. 

trustee  in  bankruptcy  of  husband,  as  against,  955, 

waiver  of,  by  wife,  964. 

in  reversionary  choses  in  action,  21,  22. 
execution  against,  988  et  seq. 

executor  of,  did  not  take  separate  property  yarc  representationis,  995. 
executory  trust  for  settlement  in  favour  of,  how  carried  out  by  Court,  143. 
executrix,  assets  in  hands  of,  husband  formerly  could  dispose  of,  250. 

feme  may  make  a  will  of  such  assets  without  husband's  consent,  250. 
and  transfer  stock,  36. 

devastavit  or  breach  of  trust,  liability  for,  986,  987. 

husband  of,  held  a  trustee  within  Trustee  Acts,  837. 

vesting  order  as  to  interest  of,  860. 

where  husband  abroad,  receiver  appointed,  1263. 
expectancy,  mere,  belonging  to,  966. 

feoifment  of  estate  vested  in  her  upon  condition,  might  make,  33. 
Fines  and  Recoveries  Act,  conveyance  under,  operation  of,  21,  36,  803,  962, 
1005,  1012,  12.32. 

concurrence  of  husband  effectual  though  bankrupt,  1005. 
formd  pauperis,  right  to  sue  in,  life  interest  will  be  considered  notwithstanding 

existence  of  restraint  on  anticipation,  1008  note, 
fraud  by,  effect  of,  951,  996,  1013. 
fraud,  protected  against,  23,  974. 
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freeholds  of,  rights  of  husband  in  respect  to,  961  et  seq.,  1021. 
funeral  expenses  of,  whether  payable  out  of  separate  property,  993. 
gift  by  husband  to  wife,  effect  of,  72,  73,  969. 
may  be  bound  by  covenant  to  settle  after  acquired  property,  993,  994. 

to  husband,  by  wife,  of  separate  property,  when  presumed,  1003  ei  seq. 
gift  to,  for  separate  use,  968  et  seq. 
guarantee  by,  binds  separate  property,  978. 
guardian  ad  litem,  cannot  act  as,  977. 

housekeeping,  not  bound  to  contribute  to,  from  separate  property,  1002,  1003. 
infant,  covenant  by,  to  settle  property,  effect  of,  25,  982. 

may  appoint  attorney,  40. 

ratification  of  contract  by,  25. 

receipt  by,  for  accumulations  of  income,  717. 

Settled  Land  Acts,  exercise  of  powers  under,  694. 

waiver  of  equity  to  settlement  cannot  be  made  by,  8. 
insurance  for  benefit  of,  under  Married  Women's  Property  Acts,  1021,  1022, 

1025,  1026. 
jointure  to,  may  be  made  inalienable  during  present  coverture,  974. 
judgment  against,  form  and  cfiTeot  of,  988  et  seq. 
judgment  recovered  by,  is  chose  in  action,  961. 

judicial  separation,  effect  of  order  for,  on  her  property,  404,  952,  972. 
legacy  to,  cannot  as  against  assignee  be  set  off  against  debt  of  husband,  898. 
legal  estate,  disability  of,  to  pass,  34,  36. 

could  not  be  conveyed  to,  so  as  to  exclude  husband's  rights,  47. 
legal  estate,  effect  of  getting  in,  in  wife's  equitable  term,  960. 
Limitations,  Statute  of,  when  beginning  to  run  against,  977. 

applicable  to  action  against  separate  property,  991,  992. 
loan  by,  to  husband,  975,  1024. 

long  term,  enlargement  of,  hj  feme  into  fee  simple,  1012. 
lunatic,  allowance  to  wife  of,  970. 
maintenance  of  children,  when  liable  for,  1027. 
maintenance  of  parents,  liability  for,  1027  note. 

Married  Women's  Property  Acts,  964  et  seq.,  1020  et  seq.     See  those  titles, 
mortgage  term  in  trust  for,  whether  assignable  by  husband  so  as  to  carry  bene- 
ficial interest,  961. 
necessaries,  money  advanced  by  stranger  for  supply  of,  983. 
next  friend,  may  now  sue  without,  975. 

but  incapable  to  act  as,  977. 
payment  out  of  Court  to,  on  separate  examination,  964. 

of  small  sum,  412. 
petition  by,  349  note. 

pin  money,  arrears  of,  whether  recoverable  from  husband,  1001. 
policy  of  insurance,  may  effect,  on  own  life  or  life  of  husband,  1021,  1025,  1026. 
power,  may  execute,  simply  collateral,  appendant  or  in  gross,  32,  33,  749. 

release  of,  where /erne  restrained  from  anticipation,  1010,  1011. 

when  her  appointment  under,  constitutes  appointed  property  assets,  996 
et  seq. 
proceedings  "instituted  by,''  what  are,  1018  ;  liability  for  costs  of,  977,  1018. 
promissory  note  by,  binding  on  separate  estate,  978. 
protection  order,  effect  of,  on  chose  in  action,  404,  962,  972. 
protector  of  settlement,  is,  where  legal  freehold  limited  to  her  separate  use,  1005. 
real  estate  of,  what  estate  husband  has  in,  961,  962. 

separate  use  in  respect  of,  1004. 
receipt  by,  acting  as  trustee,  37,  557. 
refund,  liability  to,  enforced  against,  991. 
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release  by,  when  effectual,  1200. 
representation,  bound  in  equity  to  make  good,  976. 
restraint  against  anticipation,  23,  890,  1007  et  sej. 

absolute  gift  followed  by,  1011. 

acquiescence,  cannot  be  defeated  by,  682,  1196,  1201. 

arrears  of  income,  does  not  attach  to,  1009,  1017,  1201. 

received  by  husband,  what  recoverable  by  wife,  or  her  representatives, 
1017,  1018. 
breach  of  trust,  property  subject  to  restraint  not  liable  for,  1017,  1180, 1181, 

1196. 
but  may  be  impounded  under  s.  45  of  Trustee  Act,  1893,  .  .  .  1181. 
confirmation  of  breach  of  trust  precluded  by,  582,  1201. 
consenting  as  "  true  owner,"  precludes /«me  from,  274. 
contract  oifeme,  how  affecting  property  subject  to,  1017. 
corpus  when  affected  by,  1011. 
determination  of  coverture,  ceases  on,  1009. 
discharge  of,  under  Conveyancing  Act,  1881,  .  .  .  1014  et  seq. 
divorce,  effect  of,  on,  1013. 
election,  whether /em«  restrained  from  anticipation  is  competent  to  make, 

1016. 
enlargement  of  estate  is  not  alienation,  1012,  1013. 

estate  tail,  enlargement  of,  into  fee  simple  not  prevented  by,  1012,  1013. 
executory  trust,  in  settlement  under,  clause  when  inserted  by  Court,  143, 

.1009. 
formd  pauperis,  right  to  sue  in,  existence   of  restraint  not  suificient  to 

exclude  life  interest  from  consideration  in  reference  to,  1008  note, 
fraud  in  the/eme  will  not  prevent  operation  of,  1013. 
gift  over  on  anticipating  income,  effect  of,  1011. 
interest  due  but  not  payable  is  affected  by,  1017. 
legal  estate,  right  of  feme  becoming  discovert  to  call  for  conveyance  of, 

457. 
marriage,  upon,  the  clause  operates  during  the  coverture,  881,  890,  1009. 
Married  Women's  Property  Act,  1882,  how  affected  by,  1018. 
marshalling  securities  so  as  to  obviate  effect  of,  1013  note, 
nature  and  effect  of,  23,  1008,  1009. 
order  of  Court,  duration  of,  not  affected  by,  1018. 
origin  of,  1008. 

perpetuity,  may  be  void  for,  110,  1016. 

possession,  tenant  for  life  let  into,  though  subject  to  restraint,  870,  871. 
resumption  of  cohabitation,  effect  of,  as  to  property,  972. 
reversionary,  where  interest  of  married  woman  is,  1012. 
right  to  sue  va  formd  pauperis,  1008  note, 
savings  from  income  not  subject  to,  993. 
Settled  Land  Act,  powers  under,  not  affected  by,  1020. 
solicitor,  lien  of,  notwithstanding,  1013. 
special  trust,  trustee  holds  during  coverture  upon,  881. 
words  appropriate  for  creation  of,  1008. 
reversionary  interest  of,  951,  958,  959,  1003. 

conveyance  of,  by  deed  acknowledged,  21,  962  note, 
how  affected  by  Married  Women's  Property  Act,  1882,  .  .  .  965. 
necessarily  survived  to  her,  952,  958. 

when  becoming  "interest  in  possession "  under  Trustee  Act,  1888,  s.  8, 
.   .   .   1143. 
savings  of  wife,  993. 
separate  examination  of,  when  required  by  Court,  964,  1016 
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separate  property  of,  968  et  seq. 

accumulation  of  income  by  married  woman  requiring  husband  to  support 

her,  1002,  1003. 
acknowledgment  of  conveyance  of,  unnecessary,  974. 
action  by  creditor  as  against,  987  et  seq. 
action  in  respect  of,  how  to  be  brought,  974  et  seq. 

trustee  not  necessary  party,  989. 
administration  of,  on  feme's  decease,  992,  993. 
antenuptial  agreement  signed  by  husband  not  sufficient  to  create  trust  of 

fee,  59. 
antenuptial  debts,  liable  for,  984. 
arrears  of  income  of,  999,  1000,  1017. 

received  by  husband,  what  recoverable  by  wife  or  her  representatives, 
999  et  seq. 

when  available  to  answer  debt  or  costs,  977,  988,  989. 

where  wife  iion  compos,  1001. 

whether  distinguishable  from  arrears  of  pin  money,  1001. 
assets,  is  administered  as  equitable,  994. 
assignment  of,  good  against  creditors,  994. 

attachment,  wife  liable  to,  where  answering  separately  as  to  separate  pro- 
perty, 975. 
breach  of  trust,  impounding  property  oifeme  to  answer,  1181  et  seq. 

separate  property  when  liable  for,  986  et  seq. 
contingency,  whether  alienable  pending,  1003,  1004. 
contract  of  wife,  when  binding  separate  property,  976. 

after  acquired  property,  as  to,  984. 

appointment,  does  not  operate  by  way  of,  980. 

infancy,  contract  made  during,  25,  982,  983. 

purchase,  contract  by/em«  for,  enforced,  975. 

written  contract  when  necessary,  979  et  seq. 
conveyance  of  equitable  interest  in,  without  acknowledgment  under  Fines 

and  Recoveries  Act,  975. 
conveyance,  when  c.  q.  t.  restrained  from  anticipation  is  entitled  to  call 

for,  881. 
corpus  expended  by  husband  with  assent  of  wife,  not  treated  as  gift  by  her, 

1001  et  seq. 
corpus,  separate  use  extending  to,  988,  1003. 
costs  out  of,  977,  978. 
created  by  what  words,  970,  971. 
creditors  may  bring  action  for  payment  out  of,  after /«m«'s  death,  992. 

paid  pari  passu  out  of,  992. 
curtesy  of,  allowed,  947  et  seq. 
damages  recovered  by  wife,  when  deemed  to  be,  976. 
debts,  antenuptial,  separate  property  liable  to,  984,  985. 
destroyed,  separate  use  may  be,  during  discoverture,  881. 
election  as  to,  married  woman  competent  to  make,  1232. 
engagements  of /emc  when  binding  on,  978  et  seq.,  996  et  seq.     Seesttp., 

' '  contract. " 
execution  against,  988  et  seq. 

expenses  of  trustee,  separate  property  of  c.  q.  t.  when  liable  to,  798,  799. 
^eme  sole,  married  woman  considered  as,  as  regards  separate  estate,  23, 
1200. 

as  to  realty,  1004. 
funeral  expenses  whether  thrown  upon,  993. 
future  husband,  exclusion  of,  974. 
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gift  of,  to  husband,  what  amounts  to,  1002  et  seq. 

husband  receiving  corpus  prima  facie  trustee  for  wife,  969,  1002,  1138. 

gift  by  husband  to  wife,  72,  73,  969,  970. 
injunction  against  husband  interfering  with,  1003. 
injunction  to  restrain  dealing  with,  not  granted  before  judgment,  991. 
inventory  of,  when  trustee  ought  to  make,  231. 
judgment  against,  form  and  effect  of,  990  et  seq. 
legal  estate,  what,  trustees  take,  where  limitations  for  separate  use,  234. 

wife  may  direct  conveyance  of,  after  husband's  death,  881. 
liabilities  of  feme  covert  in  respect  of,   988  et  seq.     See  sup.,  "breach  of 

trust "  ;   "  contract." 
life  estate,  power  oifeme  over,  1003. 

Limitations,  Statute  of,  whether /em«  can  plead,  977,  991,  992. 
loan  of,  by  wife  to  husliand,  1024. 

maintenance  of  parents,  liability  for,  out  of  separate  property,  1027  note, 
marriage,  upon,  the  separate  use  operates,  972,  973. 
Married  Women's  Property  Act,  under,  23,  24,  964,  965,  970,  975,  976. 
mortgagee  of  husband  bound  by  trust  for  separate  use,  1124. 
origin  of,  968,  969. 
personal  estate  survives  to  husband  in  marital  right,  994. 

corpus  of,  when  alienable  by  wife,  1003. 
possession,  when  c.  q.  t.  entitled  for  separate  use  is  entitled  to,  869,  870. 
real  estate  settled  to  separate  use,  whether  feme  may  dispose  of  corpus  of, 

988,  1004  et  seq. 
receiver  of,  at  instance  of  creditor,  989. 
remedies  for  protection  of,  977. 

remedy  against,  is  in  nature  of  equitable  execution,  989. 
reversionary,  power  of  wife  to  dispose  of,  958,  1003. 
revivor  of  separate  use  upon  subsequent  marriage,  973. 
savings  out  of,  belong  exclusively  to  wife,  993. 

out  of  household  moneys  belong  to  husband,  993. 
second  marriage  of  wife,  effect  of,  973. 
separate  use,  devise  for,  does  not  pass  trust  estate  of  testator,  254. 

trust  for,  whether  a  use  within  Statute  of  Uses,  254. 

where  life  estate  for,  rule  in  Shelley's  Case  not  applicable,  136. 

words  necessary  for  creation  of,  970,  971. 
sequestration  against,  975,  991  note, 
settlement  of  accounts  in  respect  of,  1017. 
statutory.     See  Makeibd  Women's  Pkopekty  Acts. 
submission  in  pleading  in  respect  of,  wife  bound  by,  974. 
sui  juris  as  to,  wife  when  regarded,  803. 
suspension  of  separate  use  on  death  of  husband,  973. 
theft  of  goods  from  husband's  house,  1003  note, 
trespass  against,  right  of  married  woman  to  sue  for,  1003. 
trust  estate  not  passing  under  devise  to  separate  use,  254. 
trustee  for,  allowing  husband  to  get  possession,  liability  of,  1164. 
trustee  of,   not  necessary,   969,   1074  ;   but  husband   is   construed   to   be 

trustee,  969,  1074. 
trustees  with  discretion  to  apply  for  maintenance  of,  may  pay  to  her  for 

separate  use,  971,  972. 
undisposed  of,  survives  to  husband,  994. 

will,  feme  covert  may  dispose  of  separate  estate  and  accumulations  by,  994. 
separated  from  husband,  moneys  advanced  to,  for  necessaries,  983. 
set-ofif  of  debt  of  husband  against  her  assignee,  898. 
Settled  Land  Acts,  exercise  of  powers  of,  by  married  woman,  694. 
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settlement  by,  fraudulently  obtained  from  her  set  aside,  974. 

but  not  where  mere  absence  of  independent  advice,  974. 
settlement  of  property  of,  excepted  from  operation  of  Act  of  1S82,  .  .  .  1005, 

1006,  1019. 
solicitor,  may  retain,  977,  1013. 

status  of  married  woman,  effect  of  recent  Act  as  to,  970. 
stock,  registration  of,  in  name  of  feme,  1021,  1025. 

settled  to  separate  use,  execution  against,  992. 

transfer  of,  by  married  woman  being  trustee,  36,  987. 
submission  in  pleadings,  bound  by,  975. 
survivorship,  her  right  by,  cannot  be  defeated  by  assignment  to  husband  of 

prior  life  interest,  958,  959. 
tenant  for  life,  equitable,  let  into  possession,  869  et  seq. 
term  of  wife  married  before  1883  does  not  merge  in  reversion  purchased  by 

husband,  930  note, 
term  of  years  belonging  to,  rights  of  husband  in  respect  to,  960,  961. 
tort,  may  sue  in  respect  of,  under  recent  Act,  975,  976. 

but  husband  and  wife  cannot  sue  each  other,  977 ;   though  action  will 
lie  against  husband  for  return  of  wife's  property,  978. 

liability  of  husband  for  her,  986  note,  1026. 

feme  could  not  strictly  speaking  commit,  986  ;  secus  now,  987. 
trade,  may  carry  on,  separately  from  her  husband,  1020,  1023,  1024. 
transfer  of  stock,  &c.,  by,  987,  1025. 

trespass,  action  for,  by  wife  against  husband  or  stranger,  1003. 
trust,  power  of  married  woman  to  create,  20. 

as  to  real  estate,  formalities  formerly  requisite,  20. 

since  Married  Women's  Property  Act,  1882,  ...  36. 

since  Married  Women's  Property  Act,  1907,  ...  37. 
trustee,  may  be,  but  not  advisable  to  select  her,  33. 

conveyance  of  land  by,  34,  35,  987  note. 

■concurrence  of  husband  when  necessary,  34,  36,  37. 
power  of  Court  to  dispense  with,  36. 

husband  of,  is  trustee  within  Trustee  Acts,  837. 

judgment  against,  execution  of,  988. 

liability  of,  for  breach  of  trust,  1039. 

receipts,  power  to  sign,  37. 

sale,  may  exercise  discretion  as  to,  37. 

stock,  may  transfer  as  though /ctjic  sole,  36,  987. 
wages  and  earnings  of,  protected,  23,  1020. 

are  her  separate  property,  965,  1020. 
wearing  apparel  purchased  for  wife  out  of  husband's  money,  970. 
widow,  payment  of  small  sums  to,  without  taking  out  administration,  412. 
will  of,  964  et  seq.,  994  et  seq.,  1004. 

did  not  pass  property  acquired  after  husband's  death,  967,  968. 

MARRIED  WOMEN'S  PROPERTY  ACT,   1870,  .  .  .  1020  et  seq. 
insurance  under,  for  benefit  of  wife  and  children,  1021. 
real  estate  descended  on  married  woman,  1021. 
repealed  by  Married  Women's  Property  Act,  1882,  .  .  .  1023. 
restraint  on  anticipation,  separate  property  liable  for  antenuptial  debts  not- 
withstanding, 984. 
wages  and  earnings  of  married  women,  protection  of,  23,  1020. 

MARRIED  WOMEN'S  PROPERTY  ACT,  1874,  .  .  .  1023. 

MARRIED  WOMEN'S   PROPERTY   ACT,   1882,  .   ,   ,   964  et  seq.,  1023  et  seq. 
See  Makkied  Woman. 

4  z 
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action  by  married  woman  under,  975,  977. 
application  of,  considered,  967. 
contract  by  married  woman,  effect  of,  983  et  seq. 
curtesy,  right  of  husband  to,  out  of  wife's  separate  property,  948. 
debts,  liability  of  husband  for,  1026. 

disclaimer  by  married  woman,  whether  authorised  by  Act,  223. 
general  power,  execution  of,  by  will,  effect  of,  999. 
gift  by  husband  to  wife,  valid,  73  ;  exception  as  against  creditors,  ib. 
insurance  under,  for  benefit  of  wife  and  children,  1025,  1026. 
mother,  liability  of,  for  maintenance  of  children,  1027. 
property,  power  of  disposition  over,  conferred  by,  954  et  seq. 
retrospective,  is  not,  as  to  capacity  offeme,  977. 
restraint  against  anticipation  not  rendered  inoperative  by,  1019. 
reversionary  interest  of  feme,  how  affected  by,  965. 

rights  of  husband  in  wife's  property,  how  far  excluded  by,  965  et  seq.,  1023 
et  seq. 
as  to  property  of  wife,  the  title  to  which  accrued  before  commencement 

of  Act,  965. 
after  death  of  wife,  rights  of  husband  not  excluded,  966. 
separate  property  under,  964,  965,  970,  973. 

conversion  of  land  into  money  after  commencement  of  Act  gives  no  new 
title  to  woman  married  before  Act,  966. 
settlement  not  interfered  with  or  affected  by,  1005,  1006  ;  but  no  settlement 
made  by  husband  after  1908,  respecting  wife's  property,  valid  unless  executed 
or  confirmed  by  her,  1007  ;   except  settlement  under  Infant's  Settlement 
Act,  1855,  1007  note, 
trust,  married  woman  can  create,  without  consent  of  husband,  21,  22. 

and  execute  trust,  and  sign  good  receipt,  37  ;  but  not  pass  legal  estate  in 
realty,  ii. 
wages  and  earnings  of  married  woman  are  her  separate  property,  965,  1019. 
will,  power  of  married  woman  to  dispose  of  property  by,  966  et  seq. 

MARRIED  WOMEN'S   PROPERTY  ACT,   1893,   provisions  of,  968,  983,  999. 
1018. 

MARRIED  WOMEN'S  PROPERTY  ACT,  1907,  provisions  of,  37,  1005,  1007. 

MARRIED  WOMEN'S  PROPERTY  ACT,  1908,  .  .  .  1027  note. 

MARRIED  WOMEN'S  REVERSIONARY  INTERESTS  ACT,  1857  (20  &  21  Vict. 
u.  57)  .  .  .   21,  22,  958. 

MARSHALLING  SECURITIES,  929,  930. 

MASSES  FOR  THE  DEAD,  trust  for,  120. 

MASTER  IN  CHANCERY,  powers  of,  under  Judicial  Trustees  Act,  1896,  .  .  . 
700  note. 

MAYOR,  profit,  cannot  make,  by  his  office,  310. 

MEETING  HOUSE,  trust  for,  627,  628.     See  Chapel. 

MEMORANDUM,  trust  evidenced  by,  within  Statute  of  Frauds,  67,  58. 

MERE  POWER,  752,  763,  764.     See  Powbe. 

MERGER.     Chap,  xxviii.  h.  4,  936-946. 

charge,  of,  on  purchase  of  estate,  936  et  seq. 

payment  of  charge  and  subsequent  acquisition  of  fee,  943. 
purchaser,  to  prejudice  of,  how  avoided,  937,  939,  940. 
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contingency,  may  be  made  to  depend  on,  938. 

contingent  remainders  not  destroyed  by,  137,  457. 

debentures,  of,  on  payment  oif  by  company,  939  note. 

debt,  of,  in  judgment,  1176. 

declaration  keeping  mortgage  on  foot,  944. 

doctrine  of,  in  equity,  936  ;  prevails  now,  over  legal  doctrine,  944. 

equitable  estate,  of,  in  legal  estate,  12. 

only  where  estates  co-extensive  and  commensurate,  12. 
incumbrance,  of,  938,  939. 

inheritance,  whether  the  charge  can  be  made  to  attend  the,  944. 
intention,  is  question  of,  in  equity,  936  et  seq. 

parol  evidence  of,  admissible,  941. 
mistake  by  person  paying  off  charge,  942,  943. 
notice,  materiality  of,  in  equity,  936. 
presumption  of,  when  arising,  940  et  seq. 

where  tenant  in  fee,  in  tail,  or  for  life  pays  off  charge,  941,  942. 
purchaser  paying  off  charge  pending  contract,  938. 
real  and  personal  representative,  question  of,  as  between,  940. 
reversion  purchased  by  husband,  term  of  wife  married  before  1883,  does  not 

merge  in,  936  note, 
trustee,  assignment  to,  not  necessary  to  prevent  merger,  938. 

MERITORIOUS  CONSIDERATION,  87.     See  Gonsidekation. 

MESNE  RENTS  AND  PROFITS,  206,  1144  et  seq.     See  Rent.s  and  Profit-s, 

METROPOLITAN  BOARD  OF  WORKS  STOCK,  investment  in,  362,  365, 

MINES  AND  MINERALS. 

account  of  profits  of,  may  be  sought  in  equity  on  legal  title,  1144. 
lease  of,  by  tenant  for  life,  147,  211,  663. 

by  trustee,  744. 

power  to  grant,  when  inserted  in  settlement  under  executory  trust,  145. 
portion,  when  to  be  raised  out  of  produce  of,  494,  496. 

purchase  of,  apart  from  surface,  S90  ;  under  powers  of  Settled  Land  Acts,  681. 
sale  of  surface  apart  from,  511,  512. 

or  of  minerals  apart  from  surface,  ii. 
tenant  for  life,  powers  of,  as  to,  under  Settled  Lands  Acts,  511,  512,  663,  681. 

to  lease,  146,  147,  211,  662,  876,  877. 
trustees  not  justified  in  purchasing  mining  property,  590. 

selling  under  power  cannot  reserve  minerals,  511,  512. 
except  with  previous  sanction  of  Court,  511,  512. 

working  of  mines  on  land  of  infant  may  be  continued  by,  716. 
waste  by  working,  improperly,  211.     See  Waste. 

MINISTER,  chapel,  of,  627,  «28.     See  Chapel. 

MINISTERIAL  TRUST,  meaning  of  term  explained,  16. 

MISAPPLICATION.     See  Bkbaoh  of  Tkust, 

MISCONDUCT  OF  TRUSTEE.     See  Breach  of  Trust. 
cestui  que  trust  not  prejudiced  by,  1214. 
costs,  trustee  when  deprived  of,  or  made  to  pay,  394,  790, 1088,  1266, 1270  et  seq. 

See  Costs. 
loss  occasioned  by,  must  be  borne  by  trustee,  1173. 
receiver,  when  Court  will  appoint,  on  misconduct  of  trustee,  1262,  1263. 
removal  of  trustee  on  ground  of,  840,  1087. 
costs,  trustee  when  ordered  to  pay,  1088. 


1460  INDEX 

MISDEMEANOUR. 

fraud  of  trustees  is  a,  1157,  1158. 
outlawry  for,  effect  of,  27,  280. 

MISREPRESENTATION.     See  Feaub. 

account  of  rents  and  profits,  where  plaintiff  kept  out  of  estate  by  misrepresen- 
tation, 1147,  1150. 
trustee,  liability  of,  for  making,  as  to  accounts,  1276. 
to  purchaser  of  equitable  interest,  907. 

MISTAKE. 

account  of  mesne  rents  and  profits  in  cases  of,  1144  et  seq. 

against  trustees  for  charities  refused  on  ground  of  mistake,  1212. 

legal  title,  account  upon,  granted  in  equity  on  ground  of  mistake,  1145. 
breach  of  trust  when  excused  by,  408,  409,  1160. 
building  on  land  of  another  by  mistake,  effect  of,  926,  927. 
election  of  recipients  of  charity  not  set  aside  on  ground  of,  629. 
encouragement  of,  by  legal  owner  of  property,  when  equivalent  to  fraud,  926,  927. 
grantee  not  permitted  to  take  advantage  of  mistake  by  grantor,  165. 
law,  of,  relief  against,  in  equity,  583  note. 
Limitation,  Statutes  of,   mistake  does  not  prevent,  from  running  in  equity, 

1110,  1131. 
merger  not  presumed  in  case  of,  943. 
non-entry  on  cesser  of  lease  for  lives  by  mistake,  1145. 
notice  of  assignment,  in  giving,  when  fatal,  916. 
overpayment  by,  413  ei  seq. 
payment  by,  to  officer  of  Court,  414. 

trustee  making,  not  charged  with  interest,  408,  409. 
payment  of  money  into  Court  by,  431. 
presumption  of  release  rebutted  by  evidence  of,  1116. 
recital  in  trust  deed,  in,  trustee  whether  affected  by,  224,  225. 
rectification  of  settlement  on  ground  of,  129,  130. 
trust  when  supported  on  ground  of,  68. 
trustee,  by,  as  to  rights  of  parties,  is  at  his  own  expense,  402. 

cestui  que  trust  does  not  lose  title  under  Statute  of  Limitations  by  reason 
of,  1131. 

charitable  trustee  not  made  to  account,  1210,  1211. 

costs  of  trustee  who  had  occasioned  suit  by  innocent  mistake,  1271  note,  1273. 

person  assuming  office  of  trustee  accountable  as  such,  231,  232. 

when  an  excuse  for  non-investment,  &o.,  of  trust  funds,  389,  395,  402. 

where  no  wilful  default,  not  a  ground  for  his  removal,  1089. 
voluntary  settlement  executed  under,  may  be  set  aside,  80,  165. 

MIXING  TRUST  FUNDS. 

trustee  mixing  trust  funds  with  own  money,  effect  of,  332,  1152  et  seq, 

cestui  que  trust  must  prove  in  bankruptcy  of  trustee,  270. 
trustee  should  not  mix  trust  fund  with  rights  of  strangers,  385,  404. 

MIXTURE    OF    TRUST    AND  POWER  distinguished  from  trust  with  power 
annexed  17,  1075. 

MODERATION,  Court,  by,  of  expenses  charged  for  by  trustees,  788,  790. 

MONEY. 

at  home,  1220. 

attachment  of  trust  debt,  251,  275. 

bills  and  notes,  distinction  between,  and  money,  1161  et  seq. 

co-trustee  should  not  permit,  to  be  in  hands  of  co-trustee,  325. 
deposited,  may  be,  in  bank  to  trust  account,  330. 
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distringas  extended  to,  1252. 
ear-marked,  when,  269,  1151,  1152. 
followed  in  equity,  where,  269,  1150  et  seq. 

into  land,  190,  1155,  1166  ;  even  by  parol,  1156. 

mixed  with  trustees'  money,  1162. 

paid  into  bank  on  account  of  trustee,  1153,  1164. 
land,  money  to  be  laid  out  in,  treated  as  land,  1215  et  seq.     See  Conveksion. 

cestui  qiK  trust  may  elect  to  take  it  as  money,  886.     See  Election. 

results,  on  failure  of  purpose,  to  next  of  kin,  174. 
leaving,  in  hands  of  co-executor  or  co-trustee,  improper,  303. 
legacy  of,  not  adeemed  by  subsequent  settlement  of  land,  478. 
payment  of  trust  money  into  bank,  must  be  to  account  of  trust,  287.    See  BaKK. 
scrivener,  now  obsolete,  89. 
single  trustee,  whether  it  may  be  paid  to,  413. 
transmission  of  trust  money,  how  to  be  effected,  287. 
trust  to  raise,  is  a  special  trust,  234. 

MONUMENT,  trust  for,  in  church,  valid  as  charitable  gift,  122. 

MORAL  OONSIDERATIONS,  trustee  must  not  regard,  in  execution  of  trust  or 
power,  318,  768. 

MORTGAGE. 

agreement  to  give,  for  past  debt,  whether  enforceable,  606  note. 

assets  may  be  left  outstanding  on,  by  executor,  325. 

assets,  of,  by  executor,  560  et  seq. 

calling  in,  inquiry  directed  as  to  propriety  of,  335  note. 

cavitions  in  lending  on,  what  trustees  should  observe,  372  et  seq. 

charge  of  debts  or  legacies,  to  give  effect  to,  503.     See  Sale. 

consolidation  of,  742,  743,  894. 

whether  trustees  bound  to  enforce,  743. 
copyholds,  investment  by  trustees  on  mortgage  of,  382. 
costs,  dower  trustee  of  mortgagor  not  entitled  to,  against  mortgagee,  1265. 
debt,  assignment  of,  no  priority  by  notice,  908. 
declaration  keeping  mortgage  on  foot,  944. 
discharge  of,  by  trustee  of  settled  estate,  743. 
equitable,  assignee  of,  bound  by  equities  affecting  assignor,  893. 

executor,  by,  of  assets,  560. 

husband,  by,  of  wife's  lands,  964. 

lands  in  Scotland,  of,  49. 

overrides  subsequent  judgment,  276  note. 

priority  of,  where  title-deeds  improperly  dealt  with  by  legal  owner,  923 
et  seq.,  1106,  1107. 

purchaser  affected  with  notice  of,  is  bound  thereby,  1100. 

trustee,  by,  in  breach  of  duty  inoperative  as  against  c.  q.  t.,  1106. 

trustee  should  not  invest  on,  385. 

vendor's  lien  postponed  to,  921. 
executor,  by,  of  personal  estate,  560,  561. 
with  or  without  power  of  sale,  660. 

of  real  estate  charged  with  debts  or  legacies,  550  et  seq. 

fines  on  renewal  of  lease,  to  raise,  443  et  seq. 
foreclosure  decree,  vesting  order  to  give  effect  to,  837,  847,  848. 
foreign  lands,  of,  jurisdiction  to  order  foreclosure  of,  50. 
forged  by  solicitor,  trustee  lending  money  on,  held  liable,  410. 
husband,  by,  of  wife's  chattel  real,  959,  960. 
infant's  realty,  of,  1246. 
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insufficient,  adjustment  of  rights  of  successive  owners  as  to,  342. 
investment  on,  by  trustees,  322,  346,  372  et  seq.    See  Investment, 
real  securities- 
charity,  of  accumulations  and  other  moneys  of,  635. 

conversion  of,  hy  executor  or  trustee,  when  to  be  made,  324,  325. 

Court,  formerly  not  ordered  hy,  346,  347. 

release  of  part  of  security  by  trustee,  742. 

statutory  powers  of  trustees  as  to,  362,  365. 

trust  how  kept  out  of  sight  on  mortgage  or  transfer,  386,  387. 

valuation  of  security,  duty  of  trustees  as  to,  373  et  seq. 

value,  what  proportion  of,  trustees  may  advance,  373  et  seq. 
joint  account  clause  in  mortgage  by  trustees,  186. 
judgment  creditor  may  redeem,  1030,  1034,  1049,  1051. 

right  of,  against  entirety  of  equity  of  redemption,  1034. 

against  surplus  proceeds  under  power  of  sale,  1032,  1039. 
to  tack,  1034. 
judgment  directing,  vesting  order  consequential  on,  847. 
lands  abroad,  jurisdiction  to  order  foreclosure  of,  60. 
lapse  of  time,  equity  of  redemption  when  barred  by,  1110. 
leaseholds,  investment  by  trustees  on  mortgage  of,  381. 
legal  estate  when  passing  under  general  devise  by  mortgagee,  254,  255. 
lunatic's  realty,  of,  not  discharged  out  of  personalty,  1243,  1244. 
money,  trust  of,  may  be  by  parol,  56. 
new  trustee,  vesting  of  mortgage  in,  387,  810,  812. 
notice  of,  to  trustee,  402. 
portion,  to  raise,  494,  495,  497. 
power  of  sale  in— 

assigns,  who  are,  within  meaning  of,  510,  763,  754. 

concurrence  of  mortgagor  not  required  to  exercise  of,  527. 

improper  exercise  of,  injunction  to  restrain,  514,  615,  1096  note. 

statutory,  under  23  &  24  Vict.  c.  145,  ...  610 ;  under  44  &  45  Vict.  c. 
41,  s.  19,  386  note,  510,  511. 

surplus  under,  is  personalty  or  realty  of  mortgagor  according  as  sale  takes 
place  before  or  after  his  death,  1227. 

whether  bound  by  judgment  against  mortgagor,  1033. 

survives  when  the  advance  is  joint,  610,  754. 

tender  of  principal  and  interest,  may  not  be  exercised  after,  1096  note. 

whether  authorised  by  power  to  mortgage,  504,  605. 
priority  of,  how  affected  by  notice,  902  et  seq. 

by  improper  dealing  with  title-deeds,  923,  924. 
realisation  of,  by  executor  or  trustee,  when  necessary,  333,  334. 
reconvey,  by  what  description  mortgagee  should,  880. 
reconveyance,  lunatic's  property,  of,  how  to  be  made,  1244. 
release  of  part  of  security,  whether  trustees  may  make,  742,  743. 
renewal  of  lease,  to  raise  fines  payable  on,  441,  445,  446. 
sale  by  trustee  to  pay  off,  556,  743. 
second,  trustees  should  not  invest  on,  384. 

solicitor  of  mortgagor  buying  up,  injunction  to  restrain  sale  by,  1098. 
stock  mortgage,  whether  trustees  should  lend  on,  372. 
stock,  trustees  may  transfer,  to  mortgagor,  710,  711. 
tacking  securities  to  legal  estate,  384,  1034,  1102. 
tenancy  in  common  implied  in  equity  on  advance  by  several,  185. 
tenant  for  life,  by,  under  Settled  Land  Acts,  670,  679,  685. 
term  certain,  trustees  should  not  lend  money,  for,  386. 
term  of  years,  for  long,  why  formerly  preferred,  382. 
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transfer  of,  by  mortgagees  being  trustees  to  new  trustees,  how  framed,  387. 

trust,  is  not,  within  Trustee  Act,  836. 

trust  for  sale,  by  way  of,  is  not  express  trust  within  Statutes  of  Limitation,  1129. 

trust  for  sale,  distinguished  from,  1228. 

trust,  how  kept  out  of  sight  on  mortgage  or  transfer  by  trustees,  386,  387. 

trust  to,  will  not  authorise  sale,  504,  survives,  509. 

to  sell,  whether  it  authorises  mortgage,  603. 
trustees,  by,  for  purpose  of  carrying  on  testator's  business,  721. 
trustees,  whether  at  liberty  to  invest  on,  without  a  power,  385. 
trustees,  to,  by  one  of  themselves  not  allowed,  380. 
wilful  default,  plaintiff  in  redemption  action  need  not  allege,  1168. 

MORTGAGE  DEBENTURE  ACT,  investment  under,  370. 

MORTGAGEE. 

assent  by,  to  distribution,  though  security  insufficient,  415. 
bonus  to,  stipulation  for,  when  valid,  785. 
charge,  may  not,  for  time  and  trouble,  781,  785. 
collateral  advantage,  may  not  stipulate  for,  785. 
constructive  trust,  bound  by  notice  of,  1100,  1106,  1107. 
covenant  for  title  by,  623. 
disability  of,  how  remedied,  1292,  1293. 

equity  of  redemption,  mortgagee  buying,  may  keep  his  charge  on  foot  as  against 
intervening  incumbrancers,  939,  940. 

vested  in  mortgagee  on  death  of  mortgagor  intestate  without  heirs,  316, 
1060. 
secus  now  under  Intestates'  Estates  Act,  1884,  316,  1061. 
executor  of,  might  call  on  heir  to  convey,  1219. 
following  trust  money  into  hands  of,  1106,  1107. 
heir,  of,  whether  bound  by  title  of  residuary  legatee,  1104. 
husband  of,  bound  by  implied  trust  for  separate  use  of  wife,  1104. 
infant,  vesting  order  as  to  interest  of,  846. 

injunction  against,  to  restrain  improper  sale,  515  note,  1096  note, 
insurance,  expenditure  of  money  for,  in  absence  of  stipulation,  719. 
legal  estate  in,  vests  on  death  in  legal  personal  representative,  255,  1219. 
Limitations,  Statute  of,  when  beginning  to  run  in  favour  of,  1110. 
lunatic,  vesting  order  as  to  interest  of,  862  et  seq. 
notice  to,  of  subsequent  incumbrance,  effect  of,  403. 
possession,  mortgagee  in,  constructive  trustee  of  rents  and  profits,  213. 
power  of  sale,  not  a  constructive  trustee  of,  212. 

proof  by,  in  administration,  bankruptcy,  or  under  creditors'  deed,  612. 
purchase  by,  from  mortgagor,  upheld,  308,  675. 

merger  of  charge  how  obviated  in  case  of,  939,  940. 
receipts,  power  of  mortgagee  to  give,  403,  426,  536. 
renewal  of  lease  by,  effect  of,  202,  204. 

rents  and  profits,  accountability  of  mortgagee  in  possession  for,  213. 
sale  by,  504,  505. 

separate  use,  trust  for,  binds  mortgagee  of  husband,  1104. 
set-off,  between  and  executor  of  mortgagor,  899. 
solicitor  who  is,  charges  by,  781  note. 

title-deeds,  what  conduct  in  relation  to,  will  postpone  legal  mortgagee,  923,  924. 
transfer  by  mortgagee  in  possession,  effect  of,  213. 
trust,  notice  of,  when  affected  with,  1104,  1126. 
trustee,  in  what  sense  mortgagee  is,  for  himself  and  his  executors,  13,  308,  403. 

or  as  respects  purchase  of  equity  of  redemption,  308. 
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trustee  for  mortgagor,  202,  1129. 

Trustee  Act,  when  a  trustee  within,  424,  835,  837. 

vesting  order  as  to  estate  of,  835,  837,  847. 

MORTGAGEES'  LEGAL  COSTS  ACT,  1895  ...  781  note. 

MORTGAGOR. 

death  of,  intestate  and  without  heirs,  effect  of,  316,  1060. 

heir  of,  might  formerly  require  exoneration  out  of  personalty,  1219. 

judgment  against,  effect  of,  1030,  1035,  1037,  1049.     See  Judgment. 

purchasing  under  power  of  sale  in  first  mortgage,  939. 

rents,  is  not  accountable  for,  until  notice  from  mortgagee,  403. 

surplus  proceeds  of  sale  whether  personalty  or  realty  of,  1227. 

tenant  at  will,  when,  of  mortgagee,  1131. 

MORTMAIN. 

accumulations  from  charity  estate,  investment  of,  635. 

Act  merely  prescribes  mode  of  alienation,  does  not  prohibit  it,  47. 

charity,  trust  of  land  for,  what  formalities  required  for  creating,  104  et  seq. 

devise  upon  trust  to  sell  and  pay^art  of  proceeds  to  charity,  effect  of,  169  note 

enrolment  of  conveyance  under  51  &  52  Vict.  c.  42  .   .  .   105,  106. 

exemptions  from  statute  as  to,  105. 

buildings  for  religious  or  literary  societies,  105,  106. 

parks,  schools,  and  museums,  105. 

recreation  grounds,  106. 
land,  definition  of,  by  statute  as  to,  104  note,  106,  107. 
legacy  to  charity  charged  on  realty,  178. 
licence  in,  for  conveyance  to  corporation  upon  trust,  31. 

not  required  on  re-investment  of  charity  funds,  635. 
mortgage  by  charity  trustees,  635,  636. 
requirements  of  statute  as  to,  104  et  seq.,  636. 
secret  trust  for  charity,  discovery  by  devisee,  67. 

trust  whether  void  at  law  or  only  in  equity,  68,  69. 
trusts  originated  by  desire  to  evade  statutes  of,  1. 

MORTMAIN  AND  CHARITABLE  USES  ACT,  1888.     See  Charity  ;  Mortmain. 
provisions  of,  69,  103  et  seq. 

MORTMAIN  AND  CHARITABLE  USES  ACT,  1891.    See  Charity  ;  Mortmain. 
provisions  of,  69,  106  et  seq. 

MOTHER. 

doctrine  of  advancement  applicable  to,  199. 

liability  of,  for  maintenance  of  her  children,  199  note,  1027. 

MOTION. 

payment  into  Court,  for,  1255,  1256.     See  Payment  into  Court. 
Romilly's  Act,  proceedings  under,  subsequent  to  petition  may  be  by,  1206. 

MOVEABLES,  governed  by  lex  domicilii,  49. 

MULTIPLICATION  OF  CHARGES,  148. 

MUNICIPAL  CORPORATION.     See  Corporation. 

MUNICIPAL  CORPORATIONS  ACT  (S  &  6  W.  4.  c.  76). 

alienation  by  corporations  with  consent  of  Lords  of  Treasury,  31. 
charity,  appointment  of  trustees  for,  in  place  of  corporation,  1091,  1092. 
property  of  corporations  how  affected  by,  20. 
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MUNICIPAL  CORPORATIONS  ACT,  1882,  .  .  .  1091. 

NATIONAL  DEBT  COMMISSIONERS,  trust  not  affected  by  notice  to,  32. 

NATIONAL  DEBT  CONVERSION  ACT,  1888,  .  .  .  361. 

NATIONAL  DEBT  STOCKHOLDERS  RELIEF  ACT,  1892,  provisions  of,  857. 

NATURALIZATION  ACT,  1870,  ...  25,  46. 

NAVY  5  PER  CENTS.,  investment  in,  389. 

NECESSITY,  moral,  justifying  delegation  of  trust,  284  et  seq. 

NE  EXEAT,  writ  of,  against  trustee,  1160. 

NEGLIGENCE. 

agent,  of,  trustee  whether  liable  for,  793. 

breach  of  trust  by  reason  of,  502,  1164  et  seq.     See  Bkeach  of  Trust. 

action  in  respect  of,  when  barred  under  Statutes  of  Limitation,    1136 
el  seq. 
calling  in  trust  estate,  as  to,  303,  322  et  seq.,  395,  585. 

application  of  Statutes  of  Limitation  in  case  of,  1112. 
care,  degree  of,  required  of  trustee,  327  et  seq.,  372  et  seq. 
contributory,  bye.  q.  t.,  no  excuse,  1173. 
costs  of  trustee  in  case  of,  791,  1270,  1271. 
legal  proceedings  caused  by,  trustee  liable  for  costs  of,  421,  790. 
postponement  of  equitable  interest  by  reason  of,  920  et  seq. 
premiums  on  policy,  by  trustee  in  paying,  1165. 
reimbui'semeut,  right  of  trustee  to,  lost  by  negligence,  792. 
selling,  as  to,  trustee  liable  for,  602,  1164. 
solicitor  profiting  by,  held  a  constructive  trustee,  213. 
transfer,  by  trustee  in  enforcing  covenant  for,  1164,  1165. 
trustee,  by,  to  convey  or  transfer,  vesting  order  in  case  of,  845,  853,  854,  855. 
trustee,  of,  rights  of  c.  q.  t.  not  prejudiced  by,  610,  946,  1073,  1081,  1214. 

NEGOTIABLE  INSTRUMENT,  269. 

NEPHEW,  advancement  for,  when  presumed,  199. 

NEW  BUILDINGS,  erection  of,  equivalent  to  purchase  of  lands,  692,  714,  715. 

NEW  CONSOLS. 

conversion  of  consols  into,  under  National  Debt  (Conversion)  Act,  361. 

investment  in,  361,  362,  363. 

power  to  trustees  to  hold,  on  different  accounts,361. 

NEW  SHARES. 

tenant  for  life  when  entitled  to,  878. 

trustees  cannot  accept,  unless  expressly  authorised,  322,  745. 
neglecting  to  get  in,  1174. 

NEW  TRUST,  created  without  intervention  of  new  trustee,  78. 

NEW  TRUSTEES,  Chap.  xxvi.  803-866. 

abroad,  in  place  of  trustee  permanently  residing,  840,  841  note,  844  note,  1087. 

absconding  trustee,  in  place  of,  838,  1087. 

action  for  appointment  of,  whether  c.  q.  t.  should  bring,  840. 

administration,  limited,  for  purpose  of  appointing,  817. 

appointed  by  Court,  powers  of,  760,  1090. 

appointment  of,  by  Court,  835  et  seq.,  1087  et  seq. 

cestui  que  trust  when  entitled  to,  1086,  1087. 

costs  of,  831.     See  infra,  cOsts. 
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appointment  of,  principles  on  which  Court  acts  in  selecting,  1090. 

Trustee  Acts,  under,  806,  807,  835  et  seq.     See  infra,  Trustee  Acts- 

under  power,  804  et  seq.     See  infra,  power. 

when  complete,  809. 
bankruptcy  of  trustee  a  ground  for  appointing,  838,  839,  1087. 
breach  of  trust,  trustee  should  not  retire  in  favour  of  one  who  intends  to  com- 
mit, 829,  830. 

trustee  permitting  co-trustee  to  commit,  remoTed,  1087. 
caprice  of  c.  g.  t.,  appointment  not  governed  by,  1089. 
cestui  que  trust  not  usually  appointed,  41. 

right  of,  to  appointment  of  new  trustees,  1086. 
chapel,  meeting-houses,  &o.,  of,  1092,  1093. 

charitable  trusts,  appointment  of  new  trustee  to  act  in,  1091  el  seq.,  1205, 
1209.     See  Chakitt. 

sanction  of  Charity  Commissioners,  1092,  1209. 

where  corporation  are  trustees,  1091. 
Charitable  Trusts  Acts,  appointment  of  new  trustees  under,  1092. 
chattels  real  how  vested  in,  810,  811. 
consent  by,  to  act  how  evidenced,  1306. 

Conveyancing  Act,  1881,  appointment  of  new  trustees  under,  806  et  seq. 
conviction  of  existing  trustee  for  felony  a  ground  for  appointing,  838,  839. 
copyholds,  of,  fine  when  payable  on  admission  of,  262,  263. 
costs  of  appointment  of 

corp^is,  are  payable  out  of,  831. 

improper  appointment,  830. 

remainderman,  when  thrown  upon,  842  note. 

tenant  for  life  often  pays,  where  there  is  no  fund,  831. 

trustee  removed  for  misconduct,  in  lieu  of,  1088. 
Court,  discharge  of  trustee  by  authority  of,  832. 

powers  of  trustees  appointed  by,  760,  1090. 
death  of  existing  trustee  when  a  ground  for  appointing,  1086. 
executors  of  surviving  trustee   superseded  by  new  trustees  appointed  under 

power,  248  note, 
expedient  to  appoint,  when  Court  considers  it  to  be,  838. 
felony,  conviction  of  trustee  for,  a  ground  for  appointing,  838,  839. 
fitness  of.  Court  how  satisfied  as  to,  1305,  1306. 
husband  of  c.  q.  t.  sometimes  appointed,  42. 

not  appointed  trustee  of  own  marriage  settlement,  42. 
ineffectual  appointment  of,  eff'eot  of,  831. 
infant,  in  place  of,  836,  837,  854. 

inquiries  to  be  made  by,  before  accepting  office,  230,  231,  832,  910. 
irregularity  in  appointment  of  existing  trustee,  when  a  ground  for  appointing, 

1088,   1889. 
jurisdiction,  person  to  be  appointed  should  be  within  the,  822,  1087. 
legal  estate,  transfer  of,   to  new  trustee,    810  et  seq.     See  infra,  vesting 

property. 
Us  pendens,  after  decree  in,  trustee  should  not  exercise  power  without  sanction 

of  Court,  747,  748,  831. 
Lord  Cranworth's  Act,  appointment  of  new  trustees  under,  805,  806. 
lunacy,  order  in,  for  appointment  of  new  trustees,  860,  et  seq.,  1287.      See 
Lunacy  ;  Lunatic. 

without  being  made  in  Chancery,  when,  860  note,  862,  863. 
misconduct  of  existing  trustee,  when  a  ground  for  appointing,  1088. 
misunderstanding  of  duty  by  existing  trustee  not  a  ground  for  Appointing,  1089. 
mortgage,  transfer  of  to  new  trustees,  386,  387. 
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motion,  application  by,  for  discharge  of  trustee,  833. 
Municipal  Corporations  Act,  appointment  of  new  trustees  under,  1091. 
new  trust  created  without  appointment  of,  78. 

no  existing  trustee,  where  there  is,  appointment  of  trustee  to  act,  1086. 
number  to  be  appointed,  43. 
directory  power,  under,  751. 

one  in  place  of  several,  appointment  of,  improper,  819. 
one  retiring,  could  not  appoint  two  successors,  819,  820. 
original  number,  whether  to  be  kept  up,  820  ei  seq.,  828. 

Court  does  not  limit  itself  to,  821. 
several  in  place  of  one,  appointment  of,  when  proper,  819,  820,  821. 
persons  proper  for  office  of — 

cestui  que  trust  or  near  relative  undesirable,  41,  826 ;  c.  q.  t.  sometimes 

appointed  by  Court,  41,  826. 
donee  of  power  cannot  appoint  himself,  827. 
jurisdiction,  should  be  within,  822. 
policy  of  assurance,  of,  effected  under  Married  Women's  Property  Act,  1882, 

1021,  1025,  1026. 
power  to  appoint. 

administration  action,  how  affected  by  pendency  of,  770. 
consent  of  alienee  of  tenant  for  life  whether  necessary,  829. 
construction  of,  in  various  eases — 

"acting"  trustee,  who  is,  816,  817,  823,  825. 

"continuing"  trustee,  818,  824. 

death  of  trustee  in  testator's  lifetime,  817. 

departing  the  United   Kingdom,  819  ;    does  not  include  temporary 

absence,  819. 
"  incapable  to  act,"  meaning  of,  818,  819. 
"  other  trustees,"  meaning  of,  825. 
"refusing"  or  "declining,"  meaning  of,  815,  816. 
"  return  to  England,"  person  to  be  trustee  on  his,  819. 
"said  trustees,"  meaning  of,  826. 
"  survivor,"  "  surviving  trustee,"  818  et  seq. 
"  unfit,"  meaning  of,  804,  818. 
when  number  reduced  to  three,  829. 
donee  appointing  himself,  827. 

extinguishment  or  variation  of,  by  Court,  in  case  of  divorce,  832. 
form  of,  usual  form  and  suggested  additions,  804,  806. 

where  several  sets  of  trustees,  805. 
lunatic,  vested  in,  jurisdiction  of  Court,  in  case  of,  838  note, 
mode  of  appointing  under,  810  et  seq. 

trustee  surviving  testator  may  appoint  new  trustee  in  place  of  one  who 
predeceased  testator,  817,  818. 
new  trustees   when  appointed  by  Court  notwithstanding  existence  of, 

838,  839. 
statutory  powers,  805  et  seq. 
trust  survives  notwithstanding,  294,  509,  510. 
Trustee  Act,  1893,  under,  806  et  seq. 

trustee  retiring  should  see  that  power  contemplates  precise  case,  814. 
trustee  retiring  should  not  part  with  fund  before  complete  appointment 

of  successor,  814,  815. 
when  Court  will  insert,  in  settlement  under  executory  trust,  144,  145. 
where  more  than  two  trustees,  secus  under  Trustee  Act,  1893, .  .  .  814. 
vesting  trust  estate  in  new  trustee,   811   et  seq.     See  infra,  vesting 
property  in  new  trustee. 
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powers  exercisable  by,  760. 
public  trustee  may  be  appointed,  701. 

reappointment  of,  for  purpose  of  making  vesting  order,  840. 
receiver  discharged  on  appointment  of,  1264. 
rectification  of  invalid  appointment  of,  824. 
refusal  to  act  by  existing  trustee,  a  ground  for  appointing,  1087. 

to  transfer  to  new  trustees,  815. 
relative  of  c.  q,  t.  objected  to,  826. 

religious  opinions  of  trustee  for  charity,  when  regarded,  43. 
residence  abroad  of  existing  trustee,  a  ground  for  appointing,  819. 
several  trusts,  of,  when  separate  trustees  may  be  appointed,  827,  828. 
stamp  on  appointment  of,  813. 
statutory  powers  for  appointment  of,  805  et  seq. 

surviving  trustee,  right  of,  to  call  for  appointment  of  new  trustee,  406. 
transfer  of  trust  property  to,  809  el  seq.     See  infra,  vesting  property. 

Trustee    Acts,    appointment  of  new  trustees   under,    835 

et  seq. 

abroad,  person  resident,  not  appointed  trustee,  841. 

where  persons  having  power  to  appoint  are,  839. 

where  trustee  is,  840,  844  note, 
absconding  trustee,  in  place  of,  838. 
additional  trustee,  costs  of  appointment  of,  thrown  on  remainderman,  842 

note, 
administration  to  deceased  trustee,  where  there  is  difficulty  in  obtaining, 

838. 
administrator  or  executor,  Court  has  no  power  to  appoint,  838,  843. 
affidavit  as  to  fitness  of  new  trustee,  1305,  1306. 
age  or  infirmity  of  trustee,  in  case  of,  838. 
alien,  appointment  of,  as  trustee,  841  note, 
application  for,  how  to  be  made,  1304,  1305. 

persons  entitled  to  make,  857. 

service  of,  1305. 

dispensed  with,  when,  1305. 
assignee  in  bankruptcy,  in  place  of,  840  note, 
assistance  of  Court,  case  for,  838,  839. 
bankrupt,  assignee  of,  held  constructive  trustee,  837. 
bankrupt,  in  substitution  for,  838,  839. 
cestui  que  trust  not  appointed  trustee,  841 . 

service  of  application  on,  1305. 
charity,  number  of  trustees  appointed  of,  843  note, 
consent  of  new  trustee  to  act,  1306. 
constructive  and  implied  trusts,  under,  835,  836,  837. 
contingently  interested,  application  by  person  who  is,  857. 
convict,  in  substitution  for,  838,  839. 
copyholds,  owner  of,  covenanting  to  surrender,  when  a  constructive  trustee 

836. 
devisee,  infant,  when  a  constructive  trustee,  836. 
discharge  of  former  or  continuing  trustee,  838. 
evidence  to  be  adduced  on  application  for,  1305. 
executor  or  administrator.  Court  has  no  power  to  appoint,  838,  843. 

hut  Court  may  appoint  in  place  of  executor  who  has  assumed  character 
of  trustee,  844. 
executor  when  constructive  trustee  of  legacy,  837. 
expediency  of  appointing,  cases  of,  838. 
felon,  in  substitution  for,  838,  839. 
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feme  covert  trustee  of  atook,  husband  of,  a  constructive  trustee,  837. 
fitness  of  new  trustee,  afiidavit  as  to,  1305,  1306. 
heir  of  mortgagee  when  constructive  trustee,  837. 
heir  taking  trust  estate  by  disclaimer,  a  constructive  trustee,  837. 
husband  and  wife,  judicially  separated,  where  power  is  vested  in,  839. 
husband  of  cestui  que  trust,  appointment  of,  as  trustee,  842. 
husband  of  feme  trustee  held  constructive  trustee,  837. 
implied  and  constructive  trusts,  under,  836,  837. 
infant  when  a  constructive  trustee,  836,  837,  854. 
Jurisdiction,  out  of,  person  resident,  when  appointed  trustee,  841. 
where  donee  of  power  is,  839. 
where  trustee  is,  841,  844  note. 

legal  personal  representative,  where  there  is  none,  839. 

lunatic,  where  power  of  appointing  new  trustees  is  vested  in,  838  note. 

mortgage,  exception  of  duties  incident  to,  835. 

mortgagee  when  a  trustee  within  the  Act,  835,  836. 

no  existing  trustee,  where  there  is,  839. 

no  trustees  appointed  by  testator,  where,  840. 

number  of  trustees  to  be  appointed,  842. 

Court  requires  whole  number  to  be  filled  up,  842, 

office,  where  trust  is,  without  an  estate,  841  note. 

power  of  appointment  of  trustees,  where  donee  is  willing  to  exercise,  839. 

power  of  Court  under  s.  25  of  Trustee  Act,  1893,  .  .   .   838  et  seq. 

purchaser  or  purchasers,  application  by,  857. 

reappointment  of  trustees  already  appointed.  Court  will  not  make,  841. 

relative  of  cest%d  que  trust,  appointment  of,  as  trustee,  842  note. 

removal  of  trustee,  jurisdiction  of  Court  as  to,  840. 

secretary  of  company,  in  place  of,  to  whom  land  conveyed,  835  note. 

separate  sets  of  trustees,  appointment  of,  843. 

service  of  application  for,  1305. 

single  trustee,  when  Court  will  appoint  a,  842. 

solicitor  of  tenant  for  life  whether  eligible  to  be  appointed,  842. 

solicitor  trustee  not  removable  against  his  will,  841  note. 

suit  for,  right  of  cest%d  que  trust  to  institute,  notwithstanding  Act,  858. 

surviving  trustee,  where  there  is  no  legal  personal  representative  of,  839. 

"trust"  and  "  trustee,"  definition  of,  835. 

undertaking  by  trustee  to  bring  trust  funds  into  Court,  843  note, 
to  take  steps  for  appointment  of  co-trustee,  842. 

unsound  mind,  where  trustee  alleged  to  be  of,  840. 

vendor,  heir  of,  when  a  constructive  trustee,  836,  837. 
refusal  by,  to  convey,  in  case  of,  836. 

vesting  order  in  case  of,  843  et  seq.    See  Vesting  Order. 
vesting  property  in  new  trustee. 

bank  annuities,  810. 

charity,  legal  estate  vested  in  trustee   for,   without  conveyance,.    1092, 
1093. 

chattels  real,  810,  811. 

copyholds,  812. 

mode  of,  upon  appointment  of  trustees  under  power,  810  et  seq. 
upon  appointment  by  Court,  843  et  seq.     See  Vesting  Order. 

money  in  funds,  &c.,  810  et  seq. 

mortgage  securities,  386,  387,  810,  811. 

Trustee  Act,  1893,  by  declaration  under,  811,  812. 

two  deeds  when  necessary,  811. 
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married  woman  cannot  act  as,  977. 
married  woman  may  now  sue  without,  974. 

NEXT  OF  KIN. 

breach  of  trust,  taking  with  notice  of,  1162. 

cestui  que  trust  dying  intestate  without  leaving,  317. 

charge,  keeping  on  foot,  for  benefit  of  next  of  kin,  940  note. 

conversion  directed  by  will  not  construed  to  confer  any  right  on,  1229. 

covenant  to  convey  land  on  trust  for  sale,  when  entitled  to  benefit  of,  1224. 

executor  denying  relationship  of,  ordered  to  pay  costs,  1277. 

executor  when  trustee  for,  63. 

followed,  trust  money  may  be,  into  hands  of,  1162,  1169. 

land  to  be  converted  into  money,  next  of  kin  not  entitled  where  land  "at 

home,"  1224. 
Limitation,  Statutes  of,  when  barred  by,  1136. 

lunatic,  of,  interests  of,  how  far  regarded  by  Court,  1243  et  seq.     See  Lunatic. 
money  to  be  laid  out  in  land,  next  of  kin  entitled  to  undisposed  of  interest  in, 

174.     See  Resulting  Trust. 
nearest  of  kin,  "next  of  kin"  construed  as  equivalent  to,  1084. 
personce  designatce,  when  entitled  to  claim  as,  1230. 

personalty  given  upon  trust  to  be  afterwards  declared,  next  of  kin  entitled  to,  62. 
proceeds  of  sale  of  land,  next  of  kin  not  entitled  to  undisposed  of,  170,  171. 

even  where  it  is  directed  that  proceeds  shall  be  personal  estate,  172. 
refusal  by,  to  take  out  administration,  854  note. 

residuary  gift,  where  will  contains,  no  resulting  trust  for  next  of  kin,  180. 
unless  part  of  personal  estate  is  expressly  excepted  from  residue,  180. 
trustee,  of,  where  sale  of  land  set  aside,  whether  entitled  to  money,  579,  580. 

NOTES  (BANK),  followed  in  equity,  1151  et  seq. 

NOTICE. 

army  agent,  to,  of  charge  on  proceeds  of  officer's  commission,  912. 
assignment,  of,  when  necessary,  76,  79,  892,  894,  902  et  seq.,  1164. 

debt,  on  assignment  of,  894. 

equitable  interest,  on  assignment  of,  77,  276,  402,  903. 

to  person  whose  interest  it  is  to  suppress  assignment,  ineffectual,  910,  915, 
banker,  to,  that  money  is  trust  money,  214. 
bond,  by  assignee  of,  to  obligor,  896,  896. 
borrower  how  affected  by,  1107,  1113. 
breach  of  trust,  of,  effect  of,  1099,  1100,  1112,  1162. 

of  apprehension  of,  542,  543,  769. 
cestui  que  trust,  to,  of  intention  to  do  particular  act,  710. 
charge,  of,  in  general  terms,  .sufficient,  915,  916. 
chose  in  action,  on  assignment  of,  76,  77,  907  ;  effect  of,  907  et  seq. 

neglect  to  give,  liability  of  trustee  for,  907,  1166. 

precautions  to  be  taken  as  to  giving,  907  et  seq. 
company,  to,  of  equitable  interest  in  shares,  905,  906. 
constructive,  u.  q.  t.,  to,  of  breach  of  trust  not  a  bar  to  relief,  1199. 

of  sub-mortgage,  924. 

solicitor,  agent,  or  clerk  of  trustee,  through,  914,  915,  1104,  1105. 
constructive  trust  by  reason  of,  213,  214,  215,  1100. 
corporation,  to,  not  readily  presumed,  1212. 
death  of  trustee,  determined  by,  906,  911,  917. 
debt,  on  assignment  of,  894. 
derivative  settlement,  in  case  of,  913. 
distringas,  in  lieu  of,  practice  as  to  obtaining,  1251  et  seq. 
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doubtful  equity,  of,  how  far  binding  on  purchaser,  llOS'et  seq. 
equitable  interest,  on  assignment  of,  79,  902  ;  effect  of,  403,  901  et  seq. 

as  against  assignor  or  settlor  immaterial,  79,  276  note. 

as  against  purchasers  material,  276  note,  1100. 
executory  trust,  of,  1103. 
form  of,  should  be  clear  and  distinct,  916. 
fund  in  Court,  on  assignment  of,  916,  917.     See  Stop  Obper. 
implied  against  volunteer,  ]  4,  1099. 
incidental  mention  not  equivalent  to  notice,  915. 
judgment,  of,  when  material,  1031,  1038,  1046,  1056. 
lease,  of,  presumed  from  recital  of  surrender,  207. 
lien  of  bank,  of,  under  deed  of  settlement,  916. 
marriage  articles,  of,  how  far  binding  on  purchaser,  1103. 
merger,  equitable,  how  affected  by,  936  et  seq. 
mistake,  when  vitiated  by,  916. 
money  charged  on  land,  assignee  of,  should  give,  908. 
mortgage  debt,  application  of  doctrine  of  notice  to,  909. 
parol,  by,  must  be  explicit,  915. 
policy  of  assurance,  of  assignment  of,  1166. 
presumed  against  volunteer,  14,  1099. 

priority  by  giving,  902  et  seq. 

assignees  of  choses  in  action,  as  between,  76,  276  note,  902. 

doctrine  of,  not  applicable  to  real  estate,  908. 

English  law,  when  applicable,  909. 

trustee  in  bankruptcy,  as  against,  902,  903,  904. 

not  where  debt  recoverable  at  law  by  bankrupt,  semble,  904. 
priority,  for  purpose  of  obtaining,   distinguished  from  notice  for  purpose  of 

protection  only,  913. 
production  of  documents  by  person  bound  by  notice  of  trust,  1254. 
purchaser,  to,  of  breach  of  trust,  500,  542,  543,  564,  1100  et  seq. 
purchaser  with  or  without,  207,  918,  1075  et  seq.     See  Purohaseb. 
real  estate,  doctrine  of  notice  not  applicable  to,  908. 
recitals,  presumed  from,  when,  207. 
recitals,  &c.,  with  view  of  keeping,  off  title,  386. 
renewal  of,  when  advisable,  912. 
shares  in  company,  on  assignment  of,  905,  906. 
simultaneous  notices,  effect  of,  913. 

solicitor  having  lien  on  documents  not  bound  to  give,  905. 
solicitor,  implied  notice  from  both  parties  employing  same,  393. 

trustee,  of,  notice  to,  not  necessarily  notice  to  trustee,  914,  915. 
stranger,  by,  whether  effectual,  914,  915. 
trust,  of,  entry  of  public  trustee's  name  in  books  of  company,  not  to  constitute, 

707. 
trust,  of,  to  vendor,  practice  of  conveyancers  as  to  giving,  593,  594. 
trustee,  by,  when  necessary  to  be  given,  319,  910,  915. 

equitable  interest,  trustee  of,  should  give  notice  to  holder  of  legal  estate, 

319. 
where  assignor  or  assignee  holds  on  trust,  910,  911,  915. 
trustee,  to,  403,  902  et  seq. 
assignment,  of,  effect  of,  403. 

not    necessary    to    complete    assignment    as    between    assignor  and 
assignee,  79,  276  note,  902. 
but  necessary  to  make  trustee  liable  who  pays  under  original 
title,  903. 
fund  in  Court,  where  trust  fund  consists  of,  916,  917,  918. 
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mortgage,  of,  effect  of,  403. 
one  of  several  trustees,  notice  to,  good  during  his  life,  909. 

but  not  after  his  death,  nor  where  trustee  is  assignor,  909,  910,  917. 
person  about  to  become  trustee,  notice  to,  911,  912, 
Settled  Land  Acts,  of  intention,  to  exercise  powers  of,  668  et  seq. 
shares  in  company,  where  trust  fund  consists  of,  914. 
time  of  giving,  912. 
trustee  receiving,  not  bound  to  communicate  notice  of  own  incumbrance, 

911. 
written  or  unwritten,  whether  to  be,  914. 
voluntary  assignment  of  equitable  interest,  notice  not  requisite  on,  79,  80, 

912,  913. 
volunteer,  notice  of  trust  presumed  against,  14,  1099. 
volunteers,  as  between,  not  material,  913. 
want  of,  is  not  a  defect  in  title,  911. 
will,  of,  purchaser  not  prejudiced  by,  561. 

NUMBER  OF  TRUSTEES,  43,  44,  820  et  seg.     See  New  Teustebs. 
four  only  allowed  of  bank  annuities,  44  ;  except  in  special  cases,  44. 
original,  whether  to  be  kept  up,  820  et  seq.,  842. 
power  to  appoint,  when  number  reduced,  761. 
Trustee  Act,  number  to  be  appointed  under,  842. 
Trustee  Act,  1893,  provisions  of,  as  to,  813,  814,  823. 

NUNCUPATIVE  WILL,  55  note,  60. 

OCCUPATION  RENT,  trustee  charged  with,  576. 

OFFICE  OF  TRUSTEE,  Chap.  xiii.  281-318. 

acceptance  of,  effect  of,  230,  281.  See  Acceptance  or  Tkust. 
appointment  of  trustee  where  trust  is,  without  estate,  841  note, 
co-trustees  not  liable  for  each  other's  acts  and  defaults,  294  et  seq.     See  Co- 

Teustees. 
co-trustees,  office  of,  is  joint,  289  et  seq.     See  Co-Tettstees. 
Court  assumes  office  where  no  trustee  appointed,  1075. 
delegation  of,  by  trustee,  282  et  seq.     See  Delegation. 
discharge  of  trustee  from.  Chap.  xxvi.  803  et  seq.     See  DisoHAEGB. 
disclaimer    of,    distinguished    from    disclaimer    of    estate,    222,    223.      See 

DlSOLAIMEE. 

personal  benefit,  trustee  must  not  derive,  from  office,  201,  306  et  seq.    See  CoN- 

sTEUCTivE  Tkust. 
power  primA  facie  incident  to,  755  note, 
survivorship  of,  292  et  seq. 

OFFICIAL  LIQUIDATOR  not  entitled  to  same  latitude  as  trustee  as  to  costs,  1273. 

OFFICIAL  OF  COURT,  appointment  of,  as  judicial  trustee,  699. 

OFFICIAL  TRUSTEE. 

charity,  of  funds  of,  436,  1209.     See  Chakity. 
of  lands  of,  1209. 
powers  and  duties  not  affected  by  Public  Trustee  Act,  708. 

OPERATION  OF  LAW. 

trusts  resulting  by,  distinguished  from  implied  and  constructive  trusts,   19, 
121  note. 
Frauds,  Statute  of,  how  affected  by,  215,  216,  217,  218. 
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OPERATION  OF  LAW— continued. 

trusts  resulting  by,  intention  expressed  or  presumed  that  grantee  or  devisee 
should  not  take  beneficial  interest,  169,  170. 
purchase  in  name  of  third  persons,  by  reason  of,  183  et  seq, 
voluntary  conveyance,  by  reason  of,  164.     See  Resulting  Trust. 

OPINION. 

charity  commissioners,  of,  is  an  indemnity,  1209. 

counsel,   of,    trustee   acting  under,    how   far   protected,    230   note,    406,    791. 
See  Counsel. 

cases  for,  and  opinions,  trustee  when  bound  to  produce,  to  c.  q.  t,,  874, 
875,  1253. 
Court,  of,  how  and  when  obtained,  419  et  seq.,  771,  772. 
religious,  trustee  of  chapel  holding,  contrary  to  those  of  founder,  43. 

OPTION. 

cestui  que  trust,  of,  when  trust  moneys  improperly  dealt  with,  396  et  seq. 
conversion  of  property,  effect  of  optional  direction  for,  1221,  1222. 

whether  exercise  of  option  to  purchase  effects  retrospective  conversion,  1227, 
1228. 
purchase  of  business  by  son,  caution  to  be  observed  on,  409,  410. 
trustee  or  executor  cannot  grant  lease  with  option  of  purchase,  502,  503. 

ORDER  OE  COURT  OE  EQUITY.     See  Dbcbeb  ;  Judgment. 
contingent  right,  discharging,  845  et  seq. 
con%'ersion  how  far  effected  by,  172,  173,  1226. 
indemnifies  trustee,  418,  419. 
judgment,  has  same  effect  as,  1037. 
land,  affecting,  registration  of,  1055,  1056. 

ORDER  AND  DISPOSITION,  271  et  seq.     See  Bankkuptcy. 

ORDERING  AND  DIRECTING,  may  raise  a  trusk,  148. 

ORDERS,  GENERAL.     See  General  Orders;  Rules  of  Court. 

ORIGINATING  SUMMONS. 

appointment  of  new  trustees,  on,  1304. 

costs  of  payment  into  Court  unnecessarily,  disallowed,  421. 

marking,  with  name  of  judge,  1088  note. 

parties  to  be  served,  420. 

payment  into  Court  by  trustees  ordered  on,  1259. 

questions  affecting  trusts  may  now  be  determined  by  means  of,  420  et  seq..  Ill, 

772. 
wilful  default,  order  on  footing  of,  not  made  on,  1168. 

ORPHANAGE  SHARE,  money  to  be  laid  out  on  land  in  favour  of  child,  formerly 
not  brought  into  hotchpot,  1217. 

OUTLAWRY,  27,  279. 

OUTSTANDING  PROPERTY,  duty  of  executors  and  trustees,  to  get  in,  303,  323 
et  seq.,  394. 

OVER-PAYMENT  by  trustee  or  executor,  effect  of,  413  et  seq. 

PALATINE  COURT,  jurisdiction  of,  under  Trustee  Act,  1893  .  .  .  1293. 

PAPISTRY  ACTS,  purchase  in  contravention  of,   did  not  give  rise  to  resulting 
trust,  188. 

5   A 
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PARCELS. 

by  what  description  trustee  should  convey,  880. 

description  of,  in  vesting  order,  850. 

whether  trustee  can  be  required  to  divest  himself  of  trust  estate  in,  880. 

PARENS  PATRI^,  Soverereign  ia,  1202,  1206. 

PARENT  AND  CHILD.    See  Infant. 

advancement,  presumption  of,  on  purchase  by  parent  in  name  of  child,  191  et  seq. 

See  Abvanobment. 
influence  of  parent,  child  protected  against,  after  attaining  majority,  1200,  1275. 
maintenance  of  child,  duty  of  parent  to  provide  for,  730  et  seq. 
portions,  doctrines  as  to,  applicable  as  between  parent  and  child,  475,  476. 

PARISH;  PARISHIONERS. 

account,  retrospective,  not  directed  against,  1213. 

acquiescence,  parishioners  whether  bound  by,  1197. 

action  by,  to  set  aside  nomination  of  clerk,  1202  note  (1). 

advowson,  trust  of,  for  parishioners,  how  carried  into  effect,  91  et  seq. ,  288,  1 202. 

charities,  apportionment  of,  on  division  of  parish,  1205. 

clerk,  election  of,  when  in  parishioners,  92,  93. 

"parishioners  and  inhabitants,"  meaning  of,  92  et  seq.,  633  ;  of  "chiefest  and 

discreetest,"  93  ;  of  "ratepayers,"  94. 
property  of,  when  vested  in  churchwardens  and  overseers,  624  note, 
qualifioation  of  "parishioner,"  how  gained,  633. 
trust  for  poor  of  parish,  how  carried  into  efl'ect,  91,  623,  624. 

PARLIAMENT. 

Act  of,  necessary  for  total  alteration  of  scheme  of  charity,  629. 
application  to,  costs  of,  when  allowed  to  trustees,  629,  718. 
Bill  in,  money  paid  for  not  opposing,  how  treated,  212. 

costs  of  opposition  to,  when  allowed,  718,  789. 
fagot  voters,  conveyances  for  purpose  of  creating,  120. 
member  of,  trustee  not  entitled  to  vote  for,  262,  875. 
resulting  trust  not  implied  in  evasion  of  Act  of  Parliament,  187. 
securities  interest  of  which  is  guaranteed  by,  362. 
splitting  votes,  conveyances,  &c.,  for  purpose  of,  120. 

PARLIAMENTARY  SECURITIES,  investment  in,  345,  362,  365,  388.   See  Invest- 
ment. 

PAROL  (PAROL  EVIDENCE).     And  see  Wkiting. 

acceptance  of  trust,  parol  evidence  admissible  on  question  of,  228. 

ademption,  to  rebut  or  raise  presumption  of,  477. 

advancement,  parol  evidence  to  prove  or  rebut  presumption  of,  when  admissible, 
164,  165,  168,  196. 

chattels  personal,  trust  of,  may  be  declared  by  parol,  55,  56. 

Crown,  parol  evidence  not  admitted  to  prove  declaration  of  trust  by,  19. 

declaration  of  trust  requiring  writing,  parol  evidence  of  surrounding  circum- 
stances admissible,  58,  59. 

not  affected  by  subsequent  declaration,  56. 
approval  of  draft  declaration  does  not  amount  to,  56. 

disclaimer  by,  when  effectual,  222,  223. 

election  may  be  evidenced  by,  1240. 

equitable  interest  formerly  transferable  by,  890,  930. 

executors,  how  far  formerly  admitted  against  title  of,  to  residue,  63. 

following  trust  property,  admissible  for  purpose  of,  190,  1155. 

fraud,  in  cases  of,  63. 

investment  of  trust  money  in  land,  whether  capable  of  proof  by,  190,  191. 
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PAROL  (PAROL  ^yWENGE}— continued. 

loco  parentis,  of  intention  to  place  oneself  in,  476,  477. 
merger,  intention  aa  to,  capable  of  proof  by,  940. 
presumption  of  law  may  be  rebutted  by,  169,  190. 

purchase  in  name  of  another,  to  prove,  188,  189.     See  Resultino  Teust. 
purchaser,  nominal,  after  death  of,  whether  admissible,  189. 
resulting  trust  not  rebutted  by,  when  devisee  or  grantee  is  expressly  made 
trustee,  62. 

secus,  when  mere  presumption  of  trusteeship,  63,  168. 

or  in  case  of  purchase  in  name  of  stranger,  189,  190. 
whether  admissible  against  defendant's  denial  by  answer,  189  ;  whether 
after  Ms  death,  189. 
satisfaction,  to  rebut  or  raise  presumption  of,  477. 
secret  trust,  parol  evidence  to  show,  when  admissible,  67. 
trust  when  capable  of  being  declared  by,  63  et  seq.,  63. 

when  capable  of  being  rebutted  by,  62,  63. 
trust,  when  parol  evidence  is  admissible  to  prove,  168. 
trustee  under  parol  trust  whether  entitled  to  release  under  seal,  417,  418. 
use  when  capable  of  being  declared  by,  53,  54. 
will,  parol  trust  cannot  be  declared  upon  property  given  by,  62,  63. 
except  in  case  of  fraud,  63,  64. 

PARTIES. 

conveyance,  to,  by  trustee  or  c.  q.  t.,  528,  879  etseq.     See  Conveyance. 
duty  of  trustee  to  Bee  that  proper  parties  are  before  the  Court,  422. 
service  of,  under  Trustee  Acta,  428,  429,  845  note,  1305. 

PARTITION. 

judgment  for,  makes  legal  owner  a  trustee  within  Trustee  Acts,  848. 
power  of,  when  inserted  by  Court  in  settlement  under  executory  trust,  145. 
power  to  concur  in,  conferred  by  Settled  Land  Acts,  663. 
power  to  sell  or  sell  and  exchange,  whether  authorised  by,  505, 
vesting  order  consequential  on  judgment  for,  848,  849. 

PARTITION  ACTS. 

sale  of  real  estate  of  infant  or  lunatic  under,  proceeds  still  realty,  173. 
and  so  formerly  as  to  married  woman,  173. 

but  since  Act  of  1876,  sale  with  married  woman's  consent  operates  as  a 
conversion,  173,  174. 

PARTNER. 

account  against,  in  respect  of  assets  of  deceased,  308. 

account  by,  against  estate  of  deceased  partner  when  barred  by  laches,  1118. 

breach  of  trust  by  co-partner,  when  liable  for,  1163,  1164,  1185,  1186. 

change  of  firm,  duty  of  trustee  to  call  in  investment  in  case  of,  322  ;  right  of 

set-off  how  affected  by,  895,  896. 
costs  of  action  by  creditor  of  deceased,  1269. 

deceased  partner,  partner  trading  with  assets  of,  how  far  liable,  308. 
following  assets  employed  in  trade,  rights  of  c.  q.  t.  as  to,  1152,  1155,  1185, 

1186. 
judgment  against  firm  does  not  cause  merger  of  separate  liability,  1176. 
jus  accrescendi  excluded  as  between  co-partners,  185. 
legacy  to,  set-off  against  debt  owing  by  firm,  898. 
Limitations,  Statute  of,  when  running  in  favour  of,  1143. 
manager  of  partnership,  unauthorised  borrowing  by,  745. 
notice  to,  effect  of,  915. 
payment  by  trustees  to,  how  to  be  made,  413. 
production  of  documents  by  co-partners  of  trustee  or  executor,  1254. 
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FARTHER -continued. 

profiting  by  his  fiduciary  relation  is  constructively  a  trustee,  208,  210,  308,  310. 

purchase,  may,  from  representatives  of  deceased  partner,  575. 

renewing  a  lease  is  trustee  for  partnership,  102. 

representation  of  co-partner,  bound  by,  1143. 

representative  of  deceased,  purchase  from,  by  surviving  partner,  576. 

sale  by,  to  co-partner,  duty  to  disclose  material  facts,  575. 

set-off  as  against  members  of  firm,  895,  896. 

share  in  partnership  forming  part  of  residue,  income  attributable  to  tenant  for 

life,  340. 
solicitor  trustee,  employment  of  partners  of,  to  act  for  trust,  314,  315. 
surviving  partner,  whether  in  fiduciary  relation  to  deceased,  308  note,  575. 
time  and  trouble,  surviving  partner  cannot  charge  for,  781. 
trading  with  assets  of  deceased  partner,  must  account  for  profits,  308,  309, 1152, 

1155. 
but  not  for  extra  profits  if  he  did  not  know  he  was  a  partner,  309. 
or  has  bond  fidi  settled  partnership  accounts,  309. 
trustee,  of,  cannot  purchase  trust  estate,  571. 

when  liable  for  breach  of  trust  by  co-partner,  1163,  1164,  1185,  1186. 
trustee  who  is,  account  against,  for  share  of  profits  arising  from  trust  money, 

309  note,  1152. 

PATENT. 

declaration  of  trust  by  Crown  must  be  by,  19,  54. 

equities  in  respect  of,  enforceable  as  of  other  personal  property,  188. 

registration  of  patents  for  inventions,  188. 

notice  of  trust  not  allowed  on  register,  188. 

PATENTS,  DESIGNS  AND  TRADE  MARKS  ACT,  1883,  .  .  .  188. 

PAYMENT.     See  Receipt. 

bank,  into,  to  account  of  trust,  330,  557. 

charity,  of  trust  money  of,  to  official  trustee,  436. 

Court,  into,  1264  et  seq.     See  Payment  into  Court. 

investment  in  consols  considered  equivalent  to,  494. 

legatee  when  entitled  to  payment  of  legacy  to  buy  annuity,  885. 

small  sums,  of,  when  allowed  without  taking  out  administration,  412. 

sole  trustee,  to,  413. 

trust  to  ' '  pay  "  or  to  "  pay  or  permit  to  receive,''  whether  legal  estate  passes  by, 

235  et  seq. 
trustee  by,  409  et  seq. 

to  agent,  410. 

to  c.  q.  t.  abroad,  411. 

to  husband  of  feme  covtrt,  1164. 

to  improvident  cestui  que  trust,  403,  433. 

to  infant,  412,  413. 

to  lunatic,  413. 

to  mortgagee,  404. 

to  partner,  413. 
trustees,  to,  of  purchase  or  other  money,  how  to  be  made,  324,  325,  329,  529, 

530,  558. 
will,  in  pursuance  of  directions  contained  in,  301. 

PAYMENT  INTO  COURT.     Chap,  xxxii.  s.  3,  1254-1262. 
account,  of  balance  appearing  due  on,  1257. 
admission,  upon,  when  ordered,  1256  et  seq. 
answer,  formerly  only  on  admission  in,  1256. 

but  now  upon  any  admission  direct  or  indirect,  1256,  1257. 
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PAYMENT  INTO  COVRT—admission-coiUimied. 

payments  not  specified  in  pleading  may  be  verified  by  affidavit,  1259. 
title,  admission  of,  formerly  necessary,  1258. 
sufficiency  of  admission,  1258  et  seq. 

admission  of  receipt  of  money  sufficient,  1258. 

fund  need  not  be  in  defendant's  hands,  1258. 
admission  from  which  liability  merely  inferred  not  generally  sufficient, 
1259. 
nor  where  trustees  mean  forthwith  to  apply  fund,  1260. 
trustee  or  executor,  admission  by,  that  he  owes  a  debt  to   the   estate, 
1260. 
application  for,  how  made,  1255. 
balance,  of,  where  payments  have  been  made,  1259. 
compulsorily,  when  ordered,  1254  et  seq. 
costs  of,  where  unnecessary,  disallowed,  419  et  seq. 
debtor  to  estate,  by,  not  ordered,  1260. 

unless  executor  or  trustee,  1260. 
decree,  after,  1258. 

distringas,  ' '  notwithstanding  "  notice  in  lieu  of,  1262. 
equity  to  settlement,  where  trustee  thinks/smc  comrt  entitled  to,  954. 
executor,  after  discovering  debts  of  testator,  allowed  to  have  money  paid  out 

again,  431. 
hearing,  at,  ordered  though  refused  on  motion,  1261. 
infant,  of  money  of,  under  Trustee  Act,  1307. 
injunction  against  transfer,  "notwithstanding,"  1262. 
majority  of  trustees,  by,  424  et  seq. 
motion  for,  proceedings  on,  1255. 
order  for,  whether  a  matter  of  course,  1261. 
parties,  what,  must  be  before  the  Court,  1255,  1256. 
rise  in  price  of  stock,  after  payment  in  and  investment,  577. 
stakeholder,  of  money  in  hands  of,  1255. 
time,  what,  allowed  for,  1261. 

title  of  party  applying  for,  1254,  1255. 

partial  title  sufficient,  1255. 

possible  title  sufficient,  where  all  parties  before  Court,  1255. 
where  applicant's  title  clear,  Court  has  ordered  defendant  to  pay  in  only 
his  share,  1255,  1256. 
trustee  or  executor,  by,  when  ordered  on  admission,  1255  et  seq.     See  supra, 
admission. 

Trustee  Act,  1893,  S.  42,  under  provisions  of,  424  et  seq.,  1306  et  seq. 
account,  heading  of,  to  which  fund  to  be  paid  in,  427. 

separate,  shares  should  be  carried  over  to,  427. 
affidavit  by  trustees,  424  note,  429,  1306  et  seq. 

form  and  contents  of,  1306  et  seq. 

schedule  to  be  annexed  to,  1309. 
breach  of  trust,  does  not  discharge  trustee  from  consequences  of,  428. 
charge,  owner  of  estate  subject  to,  not  trustee,  425. 
charity,  by  trustees  for,  425  note. 
Charity  Commissioners,  consent  of,  whether  necessary  to  proceedings  under, 

425  note,  1208. 
costs  of,  426  et  seq. 

corpus  or  income,  whether  payable  out  of,  435,  1310  note. 

deduction  of,  by  trustees,  427,  433,  434. 

improper,  trustee  liable  to  pay,  427. 

originating  summons,  when  question  decided  on,  419,  421,  426. 

remainderman,  of,  430,  436. 
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PAYMENT  INTO  COURT— Trustee  Act,  1893,  s.  42— continued. 
County  Courts,  jurisdiction  of,  437. 

payment  or  transfer  to,  how  to  be  made,  437. 
discharge  by  payment  into  Court  under,  424,  428. 
effect  of,  428. 

equity  to  settlement,  of  fund  subject  to,  426  note, 
indemnity  to  trustee,  when  operating  as,  427. 

trustee  cannot  require  fund  to  be  kept  as,  427. 
infant,  appointment  oi  guardian  ad  litem  to,  1311. 

order  for  maintenance,  constitutes  infant  ward  of  Court,  433. 
instalments,  of  money  payable  by,  426. 

insurance  company,  payment  into  Court  of  policy  moneys  by,  425. 
justifiable,  when  deemed  to  be,  426. 
Life  Assurance  Companies  (Payment  into  Court)  Act,  under  provisions  of, 

425. 
majority  of  trustees,  payment  into  Court  by,  424. 
misapprehension,  under,  431. 

mortgagee  of  trust  fund,  of  money  demanded  by,  426. 
notice  of  payment  in,  practice  as  to  giving,  1307,  1310. 

of  proceedings,  to  whom  to  be  given,  1307,  1311. 
pauperis,  informA,  claimant  may  proceed,  1311. 
payment  out  of  fund  paid  in,  428  et  seq.,  1310.     See  Payment  ottt  of 

Court. 
policy  moneys,  of,  425. 
retirement  of  trustee  by,  427,  428. 
trustee  entitled  to  pay  in,  but  not  bound,  421. 

entitled  to  pay  in,  who  is,  424,  425,  and  under  what  circumstances, 
426. 

PAYMENT  OUT  OF  COURT. 

Lands  Clauses  Act,  under,  688,  1237,  1266.     See  Lands  Clause.?  Act. 
married  woman,  to,  upon  her  separate  examination,  964,  1232. 

examination  dispensed  with  where   sum  of  comparatively  small  amount, 
412,  1231  note, 
tenant  in  tail,  to,  under  Lands  Clauses  Act,  1237. 

Trustee  Act,  1893,  s.  42,  of  money  paid  into  Court  under, 

428  etseq.,  1310. 

abroad,  where  persons  interested  are  resident,  428  note, 
application  for,  428  et  seq.,  1310. 

chambers,  when  proceedings  may  be  taken  at,  1304,  1307,  1310. 
costs  of  application  for,  433,  434. 

out  of  what  funds  payable,  435,  436. 
County  Court,  jurisdiction  of,  as  to,  437. 
declarations  and  inquiries  on  application  for,  431. 
discretion  of  Court  as  to,  432,  433. 
jurisdiction  of  Court  on  application  for,  429,  430,  434. 
lunatic,  of  money  belonging  to,  431,  432. 
misapprehension,  of  money  paid  in  under,  431. 
notice  to  beneficiaries,  when  necessary,  429. 
numerous  parties  interested,  where,  429. 
petition  for,  428,  429,  1310. 
prodigal,  to,  433. 

Poor  Law  Guardians,  to,  in  respect  of  pauper  lunatic,  431,  432. 
remainderman,  service  on,  430. 
service  of  proceedings  for,  429,  430. 

dispensed  with,  when,  429,  430, 
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out  of  jurisdiction,  430. 
shares  in  fund,  to  person  entitled  to,  429. 
summons,  on,  428. 
trustees,  costs  of,  433,  434. 
trustees  should  not  apply  for,  428. 
wrongful  claimant,  costs  against,  436. 

"  PAY  THE  RENTS,"  trust  to,  not  within  the  Statute  of  Uses,  234. 

"PAY  UNTO   OB  PERMIT  AND   SUFFER  TO  RECEIVE,"  whether  within 
Statute  of  Uses, '235  et  seq. 

PEERAGE. 

settlement  of  property  to  accompany  peerage,  directions  for,  how  carried  out, 

141,   142,  145. 
trust  of,  cannot  be  created,  48  note. 

PENSION,  from  Crown  to  A.,  trust  of,  cannot  be  raised  by  parol  for  B.,  54, 

PERFECT  TRUST. 

requisites  for  creation  of,  71  et  seq. 

voluntary  assurance,  under,  71  et  seq.     See  Voluntaey  Settlement. 

PERISHABLE  PROPERTY,  333  et  seq.  ■  See  Wasting  Pkopbbty. 

"PERMIT  AND  SUFFER,  'A'  TO  RECEIVE  RENTS,"  within  the  Statute  of 
Uses,  236. 

PERNANCY  OF  PROFITS,  right  of  c.  q.  t.  to,  867  et  seq.. 

PERPETUITY. 

accumulation,  trust  for,  leading  to  perpetuity,  when  void,  95,  96. 

appointment  ex  facie  void  will  not  raise  case  of  election,  110  note, 

charitable  or  public  trust  not  affected  by  rule  against,  18. 

chattels,  settlement  of,  when  void  for,  110. 

contingent  remainders,  application  of  rule  against  perpetuity  to,  109  note,  458. 

direction  for  leasing  charity  land  under  true  value  is  void  for,  638. 

discretionary  trust  for  maintenance,  110  note. 

indemnity,  trust  for,  against  perpetual  outgoing,  110. 

legal  contingent  remainder  subject  to  rule  against,  109. 

management,  trust  for,  during  minorities  when  void,  108. 

power  how  affected  by  rule  against,  109,  757. 

proviso  for  settlement  of  share,  when  void,  110. 

restraint  on  anticipation  may  be  void  for,  109. 

shifting  clause,  in  executory  trust,  read  di visibly,  141. 

tombs,  trust  for  repair  of,  122. 

trusts  when  obnoxious  to  rule  against,  18,  95,  109,  122. 

PERSON,  equity  attaching  to  the,  49  note. 

PERSONA  DESIGN  ATA,  when  heir  or  next  of  kin  may  claim  as,  1229. 

PERSONAL  CONTRACT,  disclaimer  of,  225. 

PERSONAL  ESTATE. 

advancement,  doctrine  of,  applies  to,  200. 
blended  real  and  personal  estate,  effect  of  gift  of,  179. 
conversion  of,  by  trustee,  1240,  1241.     See  Conversion. 
direction  that  residuary  real  estate  shall  devolve  as,  effect  of,  1227. 
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gift  of,  will  not  pass  undisposed  of  proceeds  of  sale  of  testator's  lands,  179,  180. 

secus  where  testator  himself  entitled  to  money,  1223. 

whether  it  will  pass  lapsed  legacies  from  proceeds  of  sale  of  real  estate,  179, 
180 
judgment  creditor,  remedy  of,  as  against,  1054, 
real  estate,  direction  that  personalty  shall  devolve  as,  143. 
resulting  trust  of,  180. 
settlement  of,  cannot  be  made  to  follow  realty  exactly,  91,  133. 

strict  settlement  of,  how  effected,  110. 
testator,  of,  must  possess  that  character  at  his  decease,  179. 
trust  for  payment  of  debts  out  of,  699,  611. 
will  of,  60  et  seq.     See  Will. 

PERSONAL  REPRESENTATIVE.     See  Exeoutoe. 
proceeds  of  real  estate  to  he  converted  pass  to,  1223. 
trust  and  mortgage  estates  devolve  on,  246  et  seq.,  836. 
trustee,  of,  action  against,  for  trustee's  breach  of  trust,  1169, 

PERSONAL  SECURITY. 

assets  must  not  be  left  outstanding  upon,  323,  324. 

investment  upon,  by  trustee  improper,  343,  344,  347,  348,  381  ;  unless  under 
express  power,  347,  348.     See  Investment. 

PERSONALTY.     See  Chattbls  ;  Peksonal  Estate. 

PETITION. 

amendment  of,  1311. 
costs  of  appearance  on,  434. 
equity  to  settlement,  to  enforce,  953. 
married  women,  by,  349  note, 
mines,  for  leave  to  sell,  separate  from  surface,  572. 
new  trustees,  for  appointment  of,  1304. 
restraining  order,  for,  1249. 
Romilly's  Act,  under,  1092,  1203  et  seq. 
service  of,  428,  429,  845  note,  1305,  1311. 
Trustee  Act,  under,  428  et  seq.,  1304,  1311. 
service  of,  428,  429,  1305,  1311. 

PETITION  OF  RIGHT,  remedy  by,  where  Grown  is  trustee,  30. 
PETO'S  ACT  (13  &  14  Vict.  o.  28),  1092,  1093. 

PIN-MONEY. 

arrears  of,  whether  recoverable,  1001. 
savings  out  of,  belong  to  husband,  993. 

PLEADING. 

disclaimer  by,  221. 

Frauds,  Statute  of,  when  defendant  must  plead,  57. 

Limitations,  Statute  of,  to  be  pleaded,  1115. 

POLICY  OF  INSURANCE.     See  Insurance. 
assignment  of,  75. 

child,  in  name  of,  effected  by  father,  195,  196. 
chose  in  action,  is,  within  Bankruptcy  Act,  272. 
declaration  of  trust  of,  75,  76. 
direction  to  keep  up,  not  an  accumulation,  101. 
improper  surrender  of,  measure  of  liability  in  respect  of,  1175. 
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lien  on  policy  moneys  for  payment  of  premiums,  1165. 

Married  Women's  Property  Acts,  under,  for  benefit  of  wife  and  children,  1021, 

1025,  1026. 
money  payable  under,  appointment  of  agent  to  receive,  274,  531. 
notice  of  assignment  of,  sufficiency  and  effect  of,  915,  919,  1140. 
payment  of  moneys  into  Court  under  s.  42  of  Trustee  Act,  426. 
settlement  of,  in  fraud  of  creditors,  84. 
trustee  of,  rights  and  duties  of,  1165,  1166. 

POLICY  OF  LAW,  trusts  contravening,  are  unlawful,  102  et  seq. 

POOR  LAW  GUARDIAN'S,  repayment  to,  of  expenses  incurred  for  maintenance 
of  lunatic,  431. 

POOR  OF  PARISH. 

limitation  to,  void  at  law,  47,  91. 

trust  for,  how  carried  into  effect,  91,  92,  623,  624. 

POOR  RELATIONS. 

gift  to,  how  construed,  1083. 

power  of  distribution  amongst,  how  construed,  1076,  1082. 

PORTION,  Chap.  xvii.  459-497. 

accumulation  of  income  for  raising,  what  permissible  under  Thellusson  Act, 

99,  100. 
ademption  of  legacy,  by  subsequent  advance  by  parent  or  person  in  loco  parentis, 

ilietseq.,  478. 
advancement  by  way  of  portion,  definition  of,  734  note, 
advances  to  children  regarded  as  portions,  479. 
amount  to  be  raised  for,  484  et  seq. 

annual  rents  and  profits,  when  to  be  raised  out  of,  495,  496. 
Chancery  Division,  causes  as  to  portions  assigned  to,  498. 
contingent,  where  fund  is,  interest  of  portionist  is,  470,  471. 
costs  of  raising,  488. 

daughters  treated  as  younger  children,  463. 
debts,  forgiveness  of,  by  testator  to  sons,  479  note, 
definition  of,  100. 

distribution,  period  of,  when  the  time  for  ascertaining  portionists,  460,  466. 
doctrine  of,  whether  applicable  only  to  parents  and  persons  in  loco  parentis,  464 

note,  465  etseq.,  475,  476. 
double  portions,  rule  against,  477. 

eldest  child  when  regarded  as  younger,  460,  462,  463,  464. 
eldest  daughter  treated  as  younger  child,  463. 
eldest  son  when  disentitled  to  portion,  462. 

where  estate  is  iusufiicient  to  meet  charges  upon  it,  462,  463. 
election,  persons  entitled  to  portions  put  to,  483. 
heir  not  considered  a  younger  child,  460. 
income  or  corpus,  whether  raisable  out  of,  495. 
infant,  appointment  to,  468,  469,  473,  474. 
interest  on,  when  portionist  is  entitled  to,  484  et  seq. 

payable  although  portion  not  vested,  485. 

not  where  portion  raisable  out  of  annual  rents,  485. 

rate  of,  486  ;  allowed  by  way  of  maintenance,  is  in  discretion  of  Court,  486 
et  seq. 
investment  of,  in  consols,  equivalent  to  payment,  494. 
land,  portion  charged  on,  failing,  sinks  for  benefit  of  inheritance,  488. 
legacy  to  child  regarded  as,  479. 
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loco  parentis,  doctrine  of  portions  whether  confined  to  persons  in,  464  et  seg. 

doctrine  of  ademption  and  satisfaction  applicable  to  persons  in,  475,  476. 
maintenance,  when  allowed  though  corpus  of  portion  not  vested,  485  et  seq .  ; 

725  et  seq. 
mines,  may  be  raised  out  of,  494,  496. 
mode  of  raising,  494  et  seq. 
mortgage,  when  to  be  raised  by,  494,  495,  497. 

undivided  shares,  by  mortgage  of,  497. 
portionists,  who  are,  459  et  seq.  ;  when  estate  is  settled  on  eldest  son,  460  et  seq.  ', 

where  it  is  not  so  settled,  465  et  seq. 
power  to  appoint,  exercisable  in  favour  of  children  of  tender  years,  but  such 

appointment  viewed  with  suspicion,  473,  474. 
power  to  charge,  when  Court  will  insert,  in  settlement  under  executory  trust,  145. 
presumption  as  to  vesting  of,  467  et  seq.  ;  when  rebutted  by  language  of  instru- 
ment, 470  et  seq. 
presumption  of  ademption  or  satisfaction  of,  477  et  seq. 
priority  of,  when  raised  by  mortgage  by  direction  of  Court,  497. 
raisable  from  time  to  time,  how  to  be  raised,  495,  496. 
rents  and  profits,  how  and  when  to  be  raised  out  of,  495,  496. 

where  raisable  out  of,  interest  not  allowed,  485. 

vesting  of  portion  raisable  out  of,  473. 
residuary  bequest  to  child  regarded  as,  480,  481. 
reversion,  when  raisable  out  of,  488  et  seq. 
sale  or  mortgage,  whether  to  be  raised  by,  494,  496. 
satisfaction  of,  by  subsequent  gift  or  legacy,  474  et  seq. 
second  son  succeeding  to  estate  disentitled  to  portion,  461. 
stranger,  doctrine  of  portions  whether  applicable  to  gift  by,  464  note, 
strangers  may  indirectly  profit  by  doctrine  of,  432,  433. 
Thellusson  Act,  provision  for  raising  portion  excepted  from,  99,  100. 
timber,  when  to  be  raised  out  of  proceeds  of,  494,  496. 
time  for  ascertaining  parties  entitled  to,  459,  460. 
time  for  raising,  488  et  seq.,  493,  496,  497. 
time  of  vesting  of,  467  et  seq. 

title  deeds,  trustees  of  term  for  portions  not  entitled  to  custody  of,  497. 
trust  to  "provide  suitably  "  for  younger  children  held  not  too  vague,  134. 
vesting  of,  461,  467. 

at  what  time  portions  vest,  467  et  seq. 

where  portional  fund  has  to  be  created,  469. 

where  settlement  silent  as  to  vesting,  471. 

where  portion  raisable  out  of  rents,  473. 
younger  child  when  treated  as  eldest,  460  et  seq.,  465. 

rOSSESSIO  FRATRIS,  933,  1062. 

POSSESSION. 

adverse,  of  equity  of  redemption,  bars  all  claim,  935. 

trustee  and  c.  q.  t.,  as  between,  cannot  exist,  1107,  1130  et  seq. 
secus,  in  case  of  constructive  trust  arising  by  fraud,  1108. 
cestui  que  trust,  of,  is  in  law  possession  of  trustee,   878     operation  of  Statute  of 
Limitations  how  affected  by,  1130  et  seq, 
right  of,  to  possession,  867  et  seq. 
as  to  chattels,  878. 
as  to  lands,  867. 

formerly  recognised  in  equity  only,  871. 
rent,  arrears  of,  indemnity  to  be  given  in  respect  of,  882, 
Settled  Laud  Act,  provisions  of,  effect  of,  870, 
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equity,  action  in,  when  barred  by  long  possession,  1107  et  seq.     See  Limitation 

OF  Action. 
purchase  by  trustees  of  estates  in,  593. 
reduction  into  possession  of  married  woman's  choses  in  action,  951  et  seq.,  958, 

959.     See  Makeied  Woman. 
tenant  for  life,  equitable,  when  entitled  to,  868  et  seq. 
title  deeds,  of,  may  give  better  equity,  922  et  seq. 
transmutation  of,  where  necessary  to  creation  of  a  trust,  71  et  seq. 
trustee,  of,  is  possession  of  c.  q.  t.,  1107. 

trustee  for  sale  should  not  give  up,  before  payment  of  purchase-money,  522. 
whether  receiver  appointed  if  he  do  so,  1264. 

POSSIBILITY. 

cestui  que  trust  of  mere  possibility  cannot  maintain  action,  1096. 
in  a  trust  assignable,  889. 

POST,  "  assign  in  the,"  bound  by  trust,  276. 

POSTNUPTIAL  SETTLEMENT,  executory  trust  in,  construed  as  in  wills,  144. 

POST  OBIT,  trust  for  creditors,  whether  revocable,  608. 

POST  OFFICE  SAVINGS  BANK,  trust  money  may  be  paid  into,  437. 

POVERTY. 

executor,  of,  whether  ground  for  injunction  or  receiver,  1097,  1262,  1263. 
laches  whether  excused  by,  1111,  1116. 
statutory  bar  runs  notwithstanding,  1111. 

trustee,  of,  whether  ground  for  injunction  or  appointment  of  receiver,  1097, 
1262,  1263. 

POWER. 

administration,  effect  of  judgment  for,  on  powers  of  trustees,  532,   747,  748, 

770,  771. 
advancement,  of,  when  Court  will  insert,  in  settlement  under  executory  trust, 

145.     And  see  Advancement. 
alienation  by  trustee,  whether  power  will  remain  after,  760,  761. 
annexed  to  estate  or  office  of  trustee,  17,  749. 

survivorship  of,  763  et  seq. 
anticipation,  should  not  be  exercised  by,  769. 
appendant,  married  woman  may  exercise,  37. 
appointment  under- 
married  woman,  by,  effect  of,  996  et  seq. 

remoteness,  when  void  for,  109. 

trustees  under,  when  entitled  to  call  for  transfer,  883. 

when  appointment  fails,  property  results  to  the  appointor,  175. 
arbitrary,  when  exercise  of  power  is,  750. 

power  does  not  survive,  765. 
assets  of  appointor,  when  property  appointed  is,  996  et  seq. 
"assign"  within  meaning  of,  who  is,  753,  754. 

new  trustee  is,  760. 
assignable,  when,  752,  754. 
assignment  of  estate  of  donee  of  power,  exercise  of  power  how  affected  by, 

759  et  seq. 
attorney,  of,  226,  230,  410,  879.     See  Attoeney. 
bare  power  and  power  coupled  with  trust  distinguished,  750. 
borrowing  powers  of  directors  of  company,  745. 
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building  leases,  to  grant,  642. 

when  inserted  by  Court  in  settlement  under  executory  trust,  144. 
ceases  when  settlement  is  at  an  end,  756,  757. 
charity,  control  of  Court  oyer  trustees  of,  751,  766,  770. 
oo-extensive  with  estate,  when,  753. 
collateral,  33,  38,  749,  750. 

infant  may  exercise,  38,  750. 
married  woman  may  exercise,  33,  749. 
consent  to  exercise  of,  774,  775. 

bankruptcy  of  persons  whose  consent  required,  736,  774. 
concurrence  of  one  of  persons  concurrently  interested,  775. 
lunatic,  by,  given  by  committee,  1313. 
under  Settled  Land  Acts,  what  required,  774  et  seq. 
"continuance  of  trust,"  during,  756. 
continuing  or  retaining  investments,  of,  effect  of,  335,  380. 
continuing  trustee,  when  exercisable  by,  758,  759. 
contract  not  to  exercise,  762. 
coupled  with  interest,  749. 
coupled  with  trust,  750. 
Court,  control  of,  over  power,  765  etseq.,  1073  el  seq. 

discretionary  powers  not  in  general  interfered  with  by  Court,  765  et  seq. 
when  and  how  Court  will  exorcise  power,  where  donee  fails  to  exercise 
same,  1074  et  seq. 
where  power  is  testamentary,  1080 ;  where  not  merely  testamentary, 
1080  et  seq. 

where  subject  of  gift  incapable  of  division,  1084  et  seq. 
wherever  possible,  Court  will  execute  power,  1075. 
defective  execution  of,  aided,  997,  1075. 
delegation  of,  282  et  seq.,  554. 

directors  of  trading  company,  power  of,  to  borrow  money,  745. 
directory,  what  powers  are,  751. 

as  to  number  of  trustees,  751. 
disclaimer  of,  758. 

renunciation  by  executor  operating  as,  759. 
trust,  of,  effect  of,  upon  exercise  of  power,  759. 

release  with  intention  of  disclaiming,  effect  of,  760. 
discretionary,  709,  765  et  seq.,  1076  et  seq. 

conversion,  to  make,  does  not  change  nature  of  property  in  equity,  1226. 

See  CoNVEKSiON. 
Court  cannot  interfere  with  exercise  of  mere  discretionary  powers,  766, 
1077. 
secus  if  trustee  "authorised  and  required,"  767. 
or  where  there  is  fraud,  misbehaviour,  or  trustees  decline  to  exercise 

discretion,  769,  770. 
sale  by  Court  where  trustees  have  discretionary  power  effects  conver- 
sion, 174. 
legal  estate  taken  by  trustee,  effect  of  power  in  determining,  244. 
mixed  trust  and  power,  mode  of  execution,  discretionary,  17. 
renewal  of  lease,  for,  how  construed,  439. 
severance  of,  by  severance  of  estate  of  trustees,  264. 
whether  trustees  exercising,  should  state  reasons  for  choice,  769. 
distinction  between  different  kinds  of,  748  et  seq. 
distribution,  of,  distinguished  from  power  of  selection,  1079  et  seq. 
duration  of,  756,  757. 
duty,  accompanied  with,  controlled  by  Court,  766. 
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release  of,  762,  763. 
equitable  distinguished  from  legal  powers,  748,  749. 

may  be  annexed  to  estates  or  simply  collateral,  749. 
estate,  not  appendant  to,  759. 
exchange,  of,  whether  a  proper  power,  145. 
execution  of,  controlled  by  Court,  in  what  cases,  1073  etseq. 

resulting  trust  when  prevented  by,  174,  175. 
executor  of  donee,  when  exercisable  by,  755. 
"executors,"  power  to  trustee  and  his,  755. 
"executors,"  to,  759. 
executory  trust,  what  powers  may  be  introduced  in  settlement  under,   145 

et  seq. 
extinguishment  of,  756,  757,  760,  761. 

where  real  and  personal  estate  coupled  together,  761. 
form,  matter  of,  may  be  dispensed  with  to  avoid  circuity,  710,  711. 
formalities,  trustee  should  see  that  requirements  as  to,  are  strictly  complied 

with,  883. 
fraud,  interference  of  Court  in  cases  of,  769,  770. 
fraudulent  appointment,  trustee  suspecting,  whether  compellable  to  convey, 

881. 
general,  executor  of  donee  of,  may  call  for  transfer  of  appointed  funds,  883,  884. 

.seats  in  case  of  special  power,  883. 
gift,  words  of,  distinguished  from  words  of  power,  1077  et  seq. 
gross,  in,  married  woman  may  execute,  33. 

in  what  cases  infant  can,  38,  750. 
heir  of  donee,  when  exercisable  by,  752,  761. 
"heirs,"  to  A.  and  B.  and  their,  751,  752. 
imperative,  when  exercise  of  power  is,  750,  751,  1074  et  seq. 

breach  of  trust  by  neglecting  to  exercise,  1074,  1076. 
imperative,  failure  of  donee  of.  Court  protects  c.  q.  t.  against,  1074  et  seq. 

mixed  trust  and  power,  exercise  of  power  imperative,  17,  1076. 
implied,  to  give  receipts,  637,  538,  639,  540,  541,  642. 
improvements,  to  make,  711  et  seq.     See  Impeovbments. 
infant,  when  exercisable  by,  38,  39,  750. 
interest,  without  an,  749. 

investment,  of,  must  be  strictly  followed,  349,  350.     See  Investment. 
Court  will  not  in  general  control  discretion  of  trustees  as  to,  767. 
joint,  must  be  exercised  jointly,  757. 
jointure,  to  charge,  when  Court  will  insert,   in  settlement  under  executory 

trust,  145. 
judgment  in  action  for  execution  of  trust  suspends  power  of  trustee,  747,  748. 

secus  mere  institution  of  action,  748. 
leases,  power  of  trustees  to  grant,  744.     See  Lease. 

whether  Court  will  insert  power  in  settlement  under  executory  trust,  144, 
145.     See  Lease. 
legal  distinguished  from  equitable,  709,  748,  749. 

legal  estate  taken  by  trustees,  effect  of  powers  as  determining,  242  et  seq. 
lunatic,  vested  in,  exercise  of,  by  judge  in  lunacy,  1313. 

maintenance,  to  apply  income  for,  147,  716,  717,  724  et  seq.    See  Maintenance. 
■creditors  of  c.  q.  t.  how  far  entitled  to  benefit  of.  111  et  seq. 
discretion  of  trustees  not  interfered  with  by  Court,  765  et  seq. 
whether  Court  will  insert  power  in  settlement  under  executory  trust,  144, 

147. 
management,  of,  distinguished  from  powers  which  confer  personal  privileges, 

144,  145. 
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VOW^'K— continued. 

management,  of,  of  land  of  infant  during  minority,  715  et  seq. 
married  woman  may  exercise,  33,  749. 

when  exercise  of,  renders  appointed  property  her  assets,  996  et  seq. 
mere  power,  meaning  of,  752,  1085  note  ;  does  not  survive,  752,  763,  764. 
mining  leases,  to  gi'ant,  663,  744. 

when  inserted  by  Court  in  settlement  under  executory  trust,  144. 
mixture  of  trust  and  power,  17,  1076. 

moral  considerations,  trustees  exercising  powers  must  not  regard,  758. 
mortgage  powers  exercisable  by  assigns,  753,  754. 
mortgagee,  statutory  powers  of,  510,  511. 
new  trustees,  power  to  appoint,  804  et  seq.    See  New  Teustebs. 

administration  action,  how  affected  by  pendency  of,  770. 

donee  of,  must  not  appoint  himself,  825,  827. 

statutory,  under  Lord  Cranworth's  Act,  805. 

under  Trustee  Act,  1893,  .  .  .  835  et  seq.     See  Nevj^  Tkustbes. 

survivorship  of  trust  notwithstanding  existence  of,  294,  509,  510. 

when  Court  will  insert,  in  settlement  under  executory  trust,  144. 

where  donee  willing  to  exercise.  Court  will  not  appoint,  839. 
new  trustees,  powers  exercisable  by,  760.     See  New  Trustees. 
notice  to  c.  q.  t.  of  trustee's  intention  to  exercise,  710. 
originating  summons,  exercise  of,  how  affected  by,  772. 

partition,  of,  when  Court  will  insert,  in  settlement  under  executory  trust,  144. 
perpetuity,  rule  against,  application  of,  to  power,  109,  757. 

appointment  when  obnoxious  to,  109. 

restraint  on  anticipation,  affecting  to  impose,  109. 
personal  representative  of  donee,  when  exercisable  by,  754,  761. 
personal  to  donee,  when,  752,  754  et  seq.,  765. 
portions,  to  appoint,  how  to  be  exercised,  473,  474. 
portions,   to   charge,  when  Court  will  insert,   in   settlement  under  executory 

trust,  145. 
"  proper,"  what  is,  in  settlement,  146. 

under  Conveyancing  Act,  1881,  .   .  .  147. 
receipts,  of  signing,  533  et  seq.     See  Receipt. 
reimbursement,  powers  of  trustee  as  to,  743,  744. 
"relations,"  to  appoint  amongst,  how  construed,  1082  et  seq. 

whether  in  default  of  appointment  they  take  per  stirpes  or  per  capita, 
1083. 

power  of  selection  implied,  where  not  implied  in  case  of  "children,"  1082 
note, 
release  of,  726  et  seq. 

by  deed  under  Conveyancing  Act,  762  ;  by  trustee  in  bankruptcy,  762  note  ; 
where  power  coupled  with  a  duty,  762. 

married  woman,  by,  1010,  1011. 
release,  to  make,  of  equity  of  redemption  or  mortgage,  742. 
renunciation  by  executor,  effect  of,  759. 
repairs,  to  make,  711  et  seq.     See  Repairs. 
request  for  exercise  of,  how  to  be  testified,  508. 
resulting  trust  of  appointed  fund  in  favour  of  donee  of  power,  176. 
retirement  of  trustee  by  virtue  of,  804  ;  precautions  to  be  observed  on,  814. 
revocation,  of,  is  personal  to  donee,  765. 
sale,  of.     See  Sale. 

discretionary,  when  exercise  of  power  is,  504,  765. 

duration  of,  756,  757. 

implied  by  power  to  vary  investments,  147,  148. 

improper  exercise  of,  injunction  to  restrain,  514,  515,  1096,  1097. 
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POWER— sale,  ot— continued. 

mortgage,  in,  510,  511,  753,  754.     See  Mortgage. 

partition  when  authorised  by,  505. 

personal  representative  of  surviving  trustee  empowered  to  exercise,  260. 

postponement,  of,  756. 

remoteness,  when  void  for,  110. 

settlement,  in,  effect  of  usual  power,  505. 

statutory,  505,  506,  510,  511. 

surplus  proceeds  whether  bound  by  judgment  against  mortgagor,  1033. 

survivorship  of,  509,  510,  752,  753. 
sanction  of  Court  when  required  to  exercise  of,  499,  532,  688,  747,  748,  771. 
selection,  of,  distinguished  from  power  of  distribution,  768,  1079  et  seq. 

not  interfered  with  by  Court,  768. 
Settled  Land  Act,  1882,  restrictions  imposed  by,  on  powers  of  trustees,  772 
et  seq.     See  Settled  Land  Acts. 

advice  of  Court  as  to  exercise  of  powers  under,  how  obtainable,  772. 
severance  of  estate  from,  265,  760  et  seq. 
simply  collateral,  749. 

special,  all  trustees  must  join  in  executing,  291. 
special,   trustee   under   appointment  by  donee   of,  when   entitled    to   call   for 

transfer,  883. 
Statute  of  Uses,  anterior  to,  summary  of  law  as  to,  764  note. 
statutory,  new  trustees,  to  appoint,  805  et  seq.,  1092  et  seq. 

receipts,  to  give,  326,  534,  635,  546,  547. 

tenant  for  life,  of,  under  Settled  Land  Act,  1882,  .  .  .  506,  507,  662  et  seq. 
strict,  distinguished  from  directory,  761. 
"survivor"  or  "survivors,"  power  to  trustees  and,  755,  756. 
survivorship  of,  293  et  seq.,  609,  610,  762  et  seq. 

arbitrary  power,  766  ;  disclaimer  of  trustee,  on,  758,  769  ;  mere  power  to 

several,  762  ;  power  annexed  to  trust,  763  ;  power  given  to  trustees,  764, 

765  ;  trust  or  power  created  by  instrument  subsequent  to  Slst  December, 

1881,  765  ;  Trustee  Act,  1893,  under,  765. 

tenant  for  life,  consent  of,  to  exercise  of  powers,  when  required  under  Settled 

Land  Acts,  773  «<  seq. 
tenant  for  life,  of,  how  affected  by  his  sale  or  mortgage,  829. 

under  Settled  Land  Act,  1882  ;  .   .   .   662  ci  seq. 
testamentary,  in  whose  favour  Court  will  exercise,  1080. 
time  for  exercising,  trustee  must  not  anticipate,  769. 
transfer,  trustee  under  appointment  when  entitled  to  call  for,  883. 
trust  distinguished  from,  533,  634,  1074  et  seq. 
trust  estate,  transfer  of,  does  not  transfer  power,  289. 
trust,  mixture  of,  and  power,  17, 1076. 
trust  to  which  power  is  annexed,  17,  760. 
trustee,  given  to,  is  primd facie  incident  to  his  ofiioe,  755  note, 
"trustees,"  "trustee  for  the  time  being,"  to,  755;  "trustees  and  executors," 

to,  759,  761. 
"  usual,"  what  is,  145  et  seq. 
varying  investments,  of,  367,  368.     See  Investment. 

implies  power  of  sale,  147. 
will,  exercise  of  power  by,  769  ;  by  married  woman,  996  et  seq. 
words  of  recommendation,  &c.,  whether  trust  or  power  is  created  by,  153  et  seq. 

PRACTICE,  Chap,  xxxiii.,  1248-1277. 

application  to  Lord  Chancellor  where  Crown  is  visitor  of  charity,  622. 

charging  order,  as  to  obtaining,  1040  et  seq. 

County  Court,  payment  into,  437.     And  see  County  Coukt. 
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PRACTICE— continrnd. 

declaratory  orders,  as  to,  423. 

distringas,  or  notice  in  lieu  of  distringas,  as  to  obtaining,  1248  et  seq. 

judgment  that  plaintiff  "  do  recover,"  1193. 

nominal  plaintiff,  security  for  costs,  264  note. 

originating  summons,  questions  as  to  trusts  determined  on,  420  et  seq.,  772. 

payment  of  money  into  Court,  as  to,  1254  etseq.     See  Payment  into  Court. 

production  of  documents  by  trustee,  as  to,  1253,  1254. 

receiTer,  as  to  appointment  of,  1262  et  seq. 

restraining  order  on  stock,  shares,  &o. ,  as  to  obtaining,  1248  et  seq. 

special  case,  as  to  determination  of  questions  by,  423. 

stop  orders,  as  to  obtaining,  916,  917. 

Ti-ustee  Acts,  under,  1304  et  seq. 

wilful  default,  account  on  footing  of,  when  directed,  1148,  1167,  1168. 

PRAECIPE,  tenant  to,  456  ;  equitable,  891. 

PREACHEK,  trust  to  elect  and  present,  17. 

PRECATORY  WORDS,  trust  when  created  by  use  of,  148  et  seq.     See  Implied 
Tkust. 

PRE-PAYMENT  of  trust  money  to  trustees,  320. 

PRESENTATION. 

sale  of,  for  benefit  of  creditors,  306. 

trust  to  purchase  for  particular  person,  \Thether  simoniacal,  119. 

trustee  may  delegate  mere  act  of,  to  proxy,  289. 

trustee  of  advowson  presents  but  must  do  so  for  benefit  of  c.  q.  t.,  261,  306. 

PRESUMPTION. 

acceptance  of  trust,  of,  by  lapse  of  time  without  disclaimer,  224. 

account,  of  settlement  of,  1116  et  seq. 

ademption  and  satisfaction,  of,  477  et  seq. 

advancement  of,  164,  191  et  seq.     See  Advancement. 

child-bearing,  of  woman  being  past,  408  note. 

corporation,  of  notice  to,  not  readily  made,  1212. 

death,  of,  by  disappearance  for  seven  years,  408. 

debts,  of  payment  of,  540,  565. 

disclaimer  of  trust,  of,  by  lapse  of  time  without  acting,  225. 

election  by  c.  q,  t.,  of,  when  arising,  1238,  1239. 

executor  taking  beneficially,  against,  63. 

favoured  in  law,  1116. 

gift,  of,  by  wife  to  husband  of  separate  property,  1002  et  seq. 

infant,  gift  to,  presumption  that  he  takes  beneficially,  40. 

law,  of,  may  be  rebutted  by  parol  evidence,  63,  168. 

limitation  of  action  by  presumption  after  lapse  of  time,  1115  et  seq. 

merger,  of,  when  arising,  940  et  seq. 

notice,  of,  against  volunteer,  14. 

purchase  of  estate  by  trustee  at  price  equal  to  trust  money  in  his  hands,  1155, 

1156. 
release,  of,  when  arising,  1115. 
resulting  trust,  of,  163  et  seq.     See  Resulting  TkusT. 

where  new  property  made  over  to  trustees  of  old  settlement,  165,  166. 
vesting  of  portions,  as  to,  467  et  seq. 

PRINCIPAL  AND  AGENT.     See  Agent. 
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PRIORITY. 

breach  of  trust,  cannot  he  gained  through  medium  of,  922. 

creditor,  of,  over  legatee,  616  ;  over  volunteer,  87  note. 

creditors,  of,  inter  se,  in  administration  of  assets,  1063  et  seq.     See  Asset.s. 

costs  of  action  to  ascertain  or  declare,  1269  note. 

costs  of  trustee,  of,  1267,  1268. 

fund  in  Court,  of  incumbrancers  on,  916  et  seq.     See  Stop  Okdek. 

judgment  creditors,  of,  1069  note. 

legal  estate,  by  obtaining,  884,  llOi,  1102,  1106,  1107. 

mortgagees,  of,  902  et  seq.     See  Mortgage. 

notice,  by  giving,  902  et  seq.     See  Notice. 

portions,  of,  raised  by  mortgage  by  direction  of  Court,  497. 

"  qui  prior  est  tempore  potior  est  jure,"  919  et  seq.,  1106,  1107. 

receipt,  of  person  entitled  to  rely  on,  1107. 

time,  by,  913,  920  et  seq.,  1106,  1107. 

title  deeds,  by  possession  of,  922. 

PRISON,  trustees  of,  not  rateable,  262. 

PRIVATE  CONTRACT,  trustees  may  sell  by,  513,  514. 

PRIVATE  SECURITY,  investment  in,  344,  345,  372  et  seq.     See  Investment. 

PRIVATE  STREET  WORKS  ACT,  expenses  of  works  under,  713  note. 

PRIVATE  TRUST,  duration  of,  18. 

PRIVILEGED  COMMUNICATIONS,  what  are,  1253,  1254. 

PRIVILEGES. 

cestui  que  trust,  of,  875.     See  Cestui  que  Trust. 
trustee,  of,  261  et  seq. 

PRIVITY. 

estate,  of,  at  first  held  essential  to  existence  of  trust,  2. 

but  secus  in  later  times,  8. 

meaning  of,  explained,  2,  3,  13. 
person,  trust  annexed  in  privity  to,  14. 
personal  between  parties  required  to  found  jurisdiction  as  to  foreign  property,  50. 

PRIZE  OF  WAR. 

vests  in  sovereign,  20. 

warrant,  royal,  for  distribution  of,  does  not  constitute  Crown  a  trustee,  20. 

PROBATE.     See  Executor. 

acceptance  of  trust  by  proving  will,  225,  226. 

act,  executor  may,  before  taking  out,  567. 

effect  of  taking  out,  225  et  seq. 

executor  may  sell  before,  667  ;  but  purchaser  not  bound  to  pay,  567. 

executor's  title  evidenced  by,  567. 

public  trustee,  may  be  granted  to,  702. 

renunciation  of,  effect  of,  220,  225,  249. 

sovereign,  will  of  private  property  of,  not  admitted  to,  20. 

PROBATE  DUTY. 

payable  on  proceeds  of  land  to  be  converted  into  money,  1223. 
on  money  of  lunatic  invested  in  land,  1244. 

PRODUCTION  OF  DOCUMENTS,  1263,  1254. 
accounts,  duty  of  trustee  to  produce,  887,  1254. 

6    B 
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PEODUCTION  OF  DOGUM.mi'rS— continued, 
cestui  que  trust  entitled  to,  from  trustee,  1253. 

but  trusteeship  must  first  be  established,  1254. 
covenant  for,  by  trustees,  how  to  be  framed,  625. 
mortgages,  of,  upon  which  trust  fund  invested,  1254. 
opinions  of  counsel,  trustee  when  bound  to  produce,  874,  875,  1254. 
trustee  suppressing  documents  ordered  to  pay  costs,  1276. 
vouchers,  duty  of  trustee  to  produce,  531,  887. 

PROFIT. 

set  off,  defaulting  trustee  cannot,  against  loss,  1174. 

trustee  or  person  in  fiduciary  position  must  not  make,  from  his  office,  201,  209, 
306  et  seq.,  780  et  seq.     See  Constkuotive  Trust. 

PROFITS  OF  TRADE. 

account  of,  what  included  in,  308,  309. 

partner  trading  with  assets  of  deceased  partner  must  account  for,  305. 

stranger  trading  with  trust  money  not  answerable  for  extra  profits  beyond 

principal  and  interest,  309. 
trustee  or  executor  trading  with  trust  estate  must  account  for,  307,  308,  309, 
395  et  seq. 

PROHIBITION,  against  spiritual  Court  interfering  in  a  trust,  15. 

PROMISE  TO  SUBSCRIBE,  by  testator,  effect  of,  738. 

PROMISSORY  NOTE. 

assignment  of,  upon  trust,  without  indorsement,  76. 

indorsement  and  delivery  of,  with  view  to  testamentary  disposition  does  not 

create  trust  inter  vivos,  88. 
married  woman,  by,  binds  separate  estate,  979. 
security,  is  not,  344. 

trustees  may  not  invest  on  security  of,  344. 
voluntary,  creates  debt,  when,  87  note. 

PROMOTER. 

company,  of,  may  be  a  constructive  trustee,  209,  310. 
gift  by,  to  director,  must  be  accounted  for,  1167. 

secret  profit,  receiving,  whether  entitled  to  benefit  of  s.  8  of  Trustee  Act,  1888, 
.  .  .  1138  note. 

PROOF. 

bankruptcy,  in,  261.     See  Bankruptcy. 

mortgagee,  by,  612. 

trustee,  in  bankruptcy  of,  1184  «<  seq. 

"PROPER  POWERS,"  to  tenant  for  life,  what  powers  authorised  by,  146. 

PROTECTION  ORDER,  effect  of,  on  married  woman's  chose  in  action,  404,  952, 
973. 

PROTECTOR  OF  SETTLEMENT,  455-467,  875. 
alien  cannot  be  appointed,  466. 

bare  trustee  is  not,  of  settlement  subsequent  to  Fines  and  Recoveries  Act,  456. 
bare  trustee,  who  is,  duties  of,  456. 

consent  of,  to  disentailing  deed,  effectual  though  given  after  execution,  455. 
consent  of,  to  disentailing  deed,  required,  455  ;  to  vesting  order  under  Trustee 

Act,  849. 
death  of,  456  note. 

disclaimer  of  office  by,  how  to  be  made,  224. 
dowress  is  not,  456. 
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PROTECTOR  OF  SETTLEMENT-M»W»««rf. 
equitable  tenant  for  life  in  possession  is,  875. 
executory  trust,  in  pursuance  of,  whether  Court  will  appoint,  137: 
irresponsibility  of,  138. 

married  woman  is,  where  legal  freehold  limited  to  her  separate  use,  1005. 
number  of  protectors  not  to  exceed  three,  456. 
power  of  appointment  of  new  protectors  may  be  given,  456. 
survivorship  of  office,  457. 
trustee,  is  not,  in  respect  of  his  power  of  consent,  456. 

PROVING  WILL.     See  Peoeate. 
PROXY. 

appointment  of,  distinguished  from  delegation  of  ofEce,  289. 

election  of  clerk  or  incumbent,  trustees  ought  not  to  depute,  to  proxy,  289. 

PRUDENT  MAN,  trustee  bound  to  act  as,  327,  372  et  seq.,  1170. 

PUBLIC  POLICY. 

trust  in  contravention  of,  not  permitted,  102. 
where  not  contravened,  Court  will  exercise  trust,  90. 

PUBLIC  TRUST.     See  Charity. 
inhabitants,  for,  30. 

majority  of  trustees  of,  may  bind  the  rest,  290,  291,  634,  642,  643,  747. 
meaning  of  term,  explained,  18. 

perpetuity,  not  confined  within  limits  of  law  against,  18, 
remedy  for  enforcement  of,  by  information,  30,  1202. 

PUBLIC  TRUSTEE,  THE,  Chap,  xxiii.  pp.  700-708. 
acceptance  of  trust  by,  701. 
accounts,  audit  of,  705. 

additional  trustee,  may  be  appointed  as,  701. 
administration,  letters  of,  may  be  granted  to,  702. 
agents,  employment  of,  by,  706. 
appeal  to  Court,  right  of,  by  persons  aggrieved,  706. 
assurances  by,  708. 
audit  of  trust  accounts,  705. 
barristers,  protection  of  rights  of,  707. 
business,  may  not  manage  or  carry  on,  703. 

capital  and  income,  power  to  determine  incidence  of  fees  as  between,  708. 
charitable  trusts  excepted  from  jurisdiction  of,  708. 

company,  not  entitled  to  object  to  entry  of  public  trustee's  name  in  books  of,  707 
consent  of,  to  act,  702. 

contrary  direction  in  instrument  creating  trust,  effect  of,  702. 
convict,  property  of,  may  be  appointed  administrator  of,  701. 
copyholds,  powers  as  to,  704. 
corporation  sole,  is  a,  700. 

co-trustee,  retirement  of,  where  public  trustee  appointed,  701. 
Court,  power  to  take  opinion  of,  upon  question  arising  in  administration,  704. 

transfer  by,  of  administration  proceedings  to  public  trustee,  704. 
custodian  trustee,  may  be  appointed  to  act  as,  701. 
corporate  bodies  may  act  as,  705. 
powers  and  duties  of,  705. 
deputies,  power  of,  to  appoint,  708. 

may  not  act  as  solicitors  to  trust  administered  by  him,  708  note, 
directions,  applications  for,  by,  708. 
documents,  custody  of,  707. 
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PUBLIC  TRUSTEE,  TnE— continued. 
evidence  as  to  parties  entitled,  708. 
executor  who  has  obtained  probate  may  retire  with  sanction  of  Court  and  transfer 

estate  to  Public  Trustee,  703. 
false  statements  in  accounts,  penalties  for,  705. 
fees  to  be  charged  by,  708. 
general  powers  of,  701. 
information  as  to  trust  property,  public  trustee  must  give  to  persons  interested, 

708. 
insolvent  estate  may  not  be  administrated  by,  703. 
inspection  of  accounts  and  documents,  708. 
investment  by,  707. 

new  trustee,  may  be  appointed  as  a,  701. 
notice  of  appointment  of,  702. 

failure  to  give,  not  to  invalidate  appointment,  702. 
trust,  of,  entry  of  public  trustee's  name  in  books  of  company,  707. 
officers,  power  of,  to  appoint,  708. 
official  trustee  of  charity  lands,  powers  or  duties  not  abridged  or  affected,  708. 

ordinary  trustee,  may  act  as  an,  701. 

original  trustee,  may  be  appointed  as  an,  701. 

payments  by — 
into  bank,  708. 
to  parties,  708. 

penalties  for  false  statements  in  accounts,  705. 

persons  by  whom  applications  to  appoint  may  be  made,  702. 

proceedings  by  and  against,  700. 

probate,  may  be  granted  to  and  accepted  by,  702. 

refusal  to  act,  701. 

register  of  trusts  in  which  public  trustee  is  acting,  707. 

representation  in  proceedings,  707. 

retirement  of  co-trustee  where  public  trustee  appointed,  701. 

reward,  except  as  provided  by  Act,  public  trustee  may  not  act  for,  706. 

secrecy  to  be  observed  by,  708. 

security  not  required  from,  707. 

small  estates,  administration  of,  may  act  in,  701. 

sole  trustee,  may  be  appointed,  701. 

solicitors,  protection  of  rights  of,  707. 

stock,  transfer  of,  by,  704. 

testator  may  appoint,  as  trustee,  702. 

vesting  of  trust  property  in,  703. 

PUR  AUTRE  VIE. 

copyholds  for  lives,  devolution  of,  under  Wills  Act,  186. 

De  Bonis,  estate  ystr  autre  vie  not  within  statute  of,  891. 

leaseholds  for  lives,  devolution  of,  on  personal  representative,  186  note. 

quasi  entail,  how  barred,  891,  892. 

Settled  Land  Act,  tenant  under,  may  exercise  powers,  658,  659. 

special  occupant,  heir  taking  as,  may  disclaim,  220. 

PURCHASE. 

agent,  by,  parol  evidence  of  agency  wlien  admissible,  188. 
charges,  subject  to,  precautions  in  case  of,  936,  937. 
child,  in  name  of,  effect  of,  191  et  seq.     See  Advancement. 
contract  of,  by  testator  or  intestate,  effect  of,  1220,  1227. 
contract  of,  power  of  trustee  to  enter  into,  585,  586. 
debt,  of,  by  person  in  fiduciary  relation  to  debtor,  307. 
deposit  on,  trustees  may  make,  588. 
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PXJKCHASE— continued. 

equitable  interest,  of,  notice  necessary  to  complete,  902,  903. 

equity  of  redemption,  of,  by  owner  of  charge,  939. 

executor,  by,  of  assets,  improper,  575. 

fixtures,  of,  on  trust  property  by  trustee,  307. 

incumbrance,  of,  by  trustee,  heir  or  devisee,  or  joint  purchaser,  310,  311. 

investment  by  way  of,  379. 

land,  money  to  be  laid  out  in  purchase  of,  1214  et  seq.     See  Conversion. 

money,  duty  of  purchaser  to  see  to  application  of,  534  et  seq. 

payment  of,  to  trustees,  how  to  be  made,  557,  658. 
mortgagee,  by,  of  mortgagor's  wife's  right  of  dower,  308. 
resulting  trust  when  created  by  purchase  in  name  of  third  person,  183  et  seq. 

See  Resulting  Trust. 
Settled  Land  Acts,  under  powers  of,  657,  688,  689,  692.     See  Settled  Land 

Acts. 
tenant  for  life,  by,  of  incumbrance  on  settled  estate,  311,  942,  943. 

of  settled  property,  570. 
trustee,  by,  from  c.  q.  t.  when  upheld,  572,  573. 
trustee,  by,  of  land  out  of  trust  moneys,  1156. 

lien  of  c.  q.  t.  in  such  case,  1156. 

trustee,  by,  of  trust  property,  568  et  seq. 

account  against  trustee,  579. 

agent  for  another,  trustee  cannot  jpurchase  as,  571. 

agent  of  trustee  disqualified  from  purchasing,  571. 

auction,  at,  not  permitted,  569,  574. 

business  sold  as  going  concern,  of,  577. 

cestui  que  trust,  purchase  from,  when  sustainable,  571  et  seq. 

confirmation  of  purchase  by  c.  q.  t.,  582,  583. 

costs  of  action  to  set  aside  purchase,  579,  1272. 

co-trustee,  trustee  cannot  purchase  from,  569,  590. 

co-trustee,  trustee  cannot  sell  to  self  and,  590. 

creditors,  purchase  by  trustee  for,  not  permitted,  573. 

deterioration,  compensation  for,  payable  by  trustee,  577. 

devise  by  trustee  before  sale  set  aside,  effect  of,  579,  680. 

disclaiming  trustee,  by,  permitted,  569. 

duration  of  disability,  569,  570. 

fairness  of  transaction  not  a  justification,  669. 

infancy  of  c.  q.  t.,  in  case  of,  574,  575. 

laches  when  a  bar  to  relief,  576,  580,  581. 

distress  or  ignorance  of  c.  q.  t.,  delay  when  excused  by,  682. 

infant  or  married  woman  not  barred  by,  581. 
leave  to  bid  at  sale,  when  granted,  574. 
name  of  another,  in,  not  allowed,  569. 
nominal  trustee,  by,  permitted,  570. 
notice  of  prior  charge,  without,  906. 
partner  of  trustee,  by,  571. 
partner,  representatives  of  deceased,  purchase  from,  by  surviving  partner, 

575. 
purchaser  without  notice,  trustee  purchasing  from,  bound  by  trust,  1102. 
receiver,  cannot  purchase  without  leave  of  Court,  571. 
reconveyance,   right  of  c.   q.   t.   to,  on  payment  of  purchase-money  and 
interest,  576. 

without  prejudice  to  bona  fide  lessees,  577. 
rents,  account  of,  against  trustee,  575,  576. 

repairs  and  improvements,  allowance  for,  if  sale  set  aside,  576,  577. 
repurchase,  duration  of  disability  to,  569. 
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PURCHASE,  trustee,  by,  of  trust  -property— continued. 

resale,  right  of  c.  q.  t.  to,  577,  578. 

setting  aside  purchase,  what  terms  imposed  in  case  of,  676  el  seq. 

purchase-money,  whether  belonging  to  heir  or  personal  representatire 
of  trustee,  580. 
shares,  remedy  of  c.  q.  t.  in  case  of,  679. 
time  within  which  relief  must  be  sought,  580  et  seq.,  1118. 
trustee  paying  money  into  Court  not  entitled  to  rise  in  stock,  577. 
trustee,  by.  under  trust  for  purchase  of  lands,  Chap.  xix.  585-697. 

advowson,  of,  unadvisable,  590. 

contract,  power  of  trustee  to  enter  into,  585,  586,  587. 

conveyance,  how  to  be  framed,  593  et  seq. 

copyholds  for  lives,  of,  590. 

costs  of  purchase,  how  to  be  raised,  593. 

co-trustee,  purchase  from,  590. 

declaration  of  trust  to  be  executed,  593,  594. 

deposit,  trustee  justified  in  paying,  588. 

disclosure  of  trust  avoided,  593. 

duty  of  trustee  for  purchase,  585  et  seq. 

equity  of  redemption,  of,  590,  591. 

fund  in  Court,  out  of,  588,  593. 

ground  rents,  of,  380,  589,  593. 

house  property,  of,  588,  589. 

impeachment  for  waste,  tenant  for  life  when  to  be  subject  to,  595. 

interests,  relative  of  cs.  q.  t.  to  he  considered,  688. 

legal  estate,  duty  of  trustee  to  get  in,  591. 

mines,  of,  apart  from  surface,  690. 

new  buildings,  erection  of,  equivalent  to  purchase,  592,  713,  714. 

part  of  purchase-money  provided  by  trustee,  where,  594. 

prospective  purchase,  improper,  586. 

rebuilding  njausion  house,  expenditure  for,  713,  714. 

repairs   and  improvements,  expenditure  on,  not  equivalent  to  purchase, 
591,  592. 

reversion,  of,  593. 

searches  to  be  made  by,  for  judgments,  &c. ,  587. 

tenant  for  life,  purchase  from,  whether  justifiable,  590. 

timbered  estate,  of,  589. 

title,  duty  of  trustee  to  procure  good,  586. 

value  of  purchased  property,  duty  of  trustee  to  see  to,  585. 
trustee,  from,  by  co-trustee,  590. 
value,  for,  without  notice,  defence  of,  when  applicable,  2,  14,  783,  1073,  1074, 

1124.     See  Purchasbk. 
wife,  in  name  of,  effect  of,  199.     See  Advancement. 

PURCHASER. 

accidental  damage  to  estate  purchased  must  be  borne  by,  162. 
administration  action,  pending,  should  not  purchase  from  trustees,  532. 
application   of  purchase-money,    when   bound   to    see    to,    534    ct  seq.      See 

Receipt. 
bankrupt,  from,  completing  contract  without  notice  of  bankruptcy,  900. 
breach  of  trust,  with  notice  of,  600,  542,  543. 
cestui  que  trust  sub  modo,  purchaser  is,  162. 
charges,  keeping  on  foot,  937  et  seq. 
chattel,  of,  when  compelled  to  restore  to  rightful  owner,  1102. 

not  concerned  to  see  to  application  of  money,  561,  562. 
chose  in  action,  of,  from  trustee  bound  by  same  equity  as  trustee,  1106. 
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PURCHASER— coaimited. 

constructive  notice  of  trust,  wlien  bound  by,  1100  et  seq.     See  infi-a,  trust. 

Court,  from,  duty  of,  to  make  disclosure,  674. 

covenants  by  vendor  with,  what  may  be  required,  518  et  seq. 

death  of,  intestate  and  without  heir,  after  payment  of  price,  efifect  of,  316,  316. 

discretion  of  trustee  cannot  be  questioned  by,  604. 

doubtful  equity,  whether  bound  by,  1103  e^  seq. 

equitable  interest,  of,  inquiries  and  notice  by,  907. 

priority  of,  over  general  and  roving  charge,  927,  928. 
equity  of  redemption,  of,  bound  to  indemnify  vendor,  939. 
equity  to  settlement  of  married  woman,  as  against,  955,  960. 
executor,  from,  not  bound  to  pay  purchase-money  before  probate,  667. 
exoneration  of  property  from  charges  as  between  several  purchasers,  928. 
expenses  to  be  borne  by,  520. 

fire  insurance,  not  entitled  to  benefit  of  subsisting  policy  of,  162  note, 
following  trust  property  into  hands  of,  1100  ei  seq. 
heir  taking  as,  1063. 

improvement  to  estate  purchased,  entitled  to  benefit  of,  162. 
incumbrances,  how  he  may  protect  himself  against,  938. 

whether  vendor  must  answer  inquiry  as  to,  541  note, 
joint,  buying  up  incumbrance,  declared  trustee,  311. 
judgment  creditor  not,  276  note  ;  who  is  purchaser  as  against,  1047. 
judgment,  onus  of,  when  thrown  on  latter  of  two  purchasers,  928. 
legal  charge,  purchaser  bound  by,  whether  with  or  without  notice,  13. 
legal  estate,  priority  by  obtaining,  1106,  1107. 
legatee,  from,  cannot  be  made  to  refund,  413,  414. 
lien  of,  for  improvements  as  against  co-purchaser,  185,  186. 
lien,  with  notice  of,  bound,  1100. 
loss  falling  upon,  162. 
lunatic  or  idiot,  from,  without  notice,  25. 

mortgage  debt,  incidence  of,  as  between  purchaser  and  devisees,  928. 
mortgagee,  from,  constructive  notice  of  sub-mortgage,  924. 
mortgagee  with  power  of  sale,  from,  1096  note, 
new  trustees  appointed  on  application  of,  857. 
notice,  importance  of,  as  between  purchasers,   902   et  seq.,  1102   et  seq.     See 

infra,  trust- 
notice,   purchaser  with,  bound  by  trust,   207,   1100  et  seq.  ;   cannot  obtain 

priority,  918,  1100,  1101. 
notice  to,  of  intended  breach  of  trust,  effect  of,  542,  543. 

of  will,  661,  562. 
notice,  without,  from  purchaser  with,  1102. 
payment  by,  to  trustees,  how  to  be  made,  325,  326,  528,  529,  557,  558. 

to  person  who  has  ceased  to  be  owner,  918. 
propriety  of  sale  by  trustee,  when  bound  to  see  to,  533,  634. 
receipt  of  trustee,  when  discharged  by,  325,  534  et  seq.     See  Receipt. 
registration  of  writs  and  orders  affecting  land  as  against,  1055,  1066. 
release  of  mortgage  by  trustee,  purchaser  not  bound  to  see  to  propriety  of,  742, 

743. 
time,  lapse  of,  purchaser  from  trustees  when  put  on  inquiry  by,  601  et  seq. 
title,  omission  to  investigate,  1105  ;  purchaser  taking  less  than  forty  years' 

title  fixed  with  constructive  notice,  1105  note. 
trust,  whether  bound  by,  276,  1073,  1074,  1099  et  seq. 

notice  of,  when  presumed  from  recitals,  207  ;  doubtful  equity,  1103  et  seq. 

purchaser  of  equitable  interest,  1100. 

purchaser  of  legal  estate  with  notice,  1100. 

purchaser  of  legal  estate  without  notice,  not  bound,  276,  1101, 
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puroliaser  of  legal  estate  without  notice,  Statute  of  Limitations  runs  in 

favour  of,  1124. 
renewed  lease,  purchaser  of,  from  trustee  when  bound  by   constructiye 

trust,  207,  208. 
shares,  purchaser  of,  without  notice  before  registration,  1101,  1102. 
trustee  selling  to  purchaser  without  notice,  and  then  becoming  owner, 
trust  revives,  1102. 
value  for,  without  notice,  2,  14,  276,  1100  et  seq. 
vendor  trustee  for,  sub  modo,  162. 
vesting  order  in,  under  special  circumstances,  855. 
vesting  order  on  application  of,  858. 
voluntary  settlement  of  realty  binding  on,  87,  88. 

QUANTUM  OF  ESTATE,  taken  by  trustee,  237  et  seq.     See  Legal  Estate. 
QUASI  TENANT  IN  TAIL,  891,  892. 

QUASI  TRUSTEE,  person  assuming  to  act  as  trustee,  liability  of,  1166, 1167,  1270. 
persons  who  may  not  profit  by  office,  309,  310. 

QUEEN'S  BENCH,     See  King's  Bench. 

QUI  PRIOR  EST  TEMPORE  POTIOR  EST  JURE,  920  etseq.,  1106. 

QUORUM,  291. 

RAILWAY  DEBENTURES  OR  MORTGAGES. 

investment  in,  by  trustees,  when  authorised,  351,  352,  363,  364,  366,  369,  380. 
foreign  railways,  355. 

RAILWAY  SHAKES  OR  STOCK. 

investment  in,  by  trustees,  when  authorised,  361,  363,  365. 

RATEPAYERS.     See  Paeishionbks. 

RATES. 

tenant  for  life  must  pay,  dm-ing  his  life,  878. 

trust  in  aid  of,  when  constituted,  624. 

trustees  liable  to,  unless  holding  exclusively  for  public  purposes,  262. 

REAL  ESTATE  CHARGES  ACT,  1854,  share  of  proceSds  of  sale  not  an  interest  in 
land  within,  1226. 

REAL  PROPERTY  LIMITATION  ACT,   1874,  .  .  .  1122  et  seq.     See  Limita- 
tion, Statutes  of. 

REAL  SECURITIES,  investment  in,  by  trustees,  346,  347,  372  et  seq.    See  Invest- 
ment ;  Mortgage. 

REALTY. 

conversion  of,  by  trustee,  1240.     See  Conversion. 

costs  payable  out  of,  801. 

direction  that  personalty  shall  devolve  as,  143. 

distinction  between,  and  choses  in  action,  as  regards  doctrine  of  notice,  908. 

effect  of  blending,  into  one  fund  with  personalty  in  a  will,  179. 

REAPPOINTMENT  of  trustees  already  appointed,  objection  of  Court  to  making, 
841. 

REASONS,  trustees  need  not  assign,  for  exercise  of  their  discretion,  769. 

REBUILDING,  expenditure  for,  when  allowed  to  trustees,  592,  674,  713,  714. 
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REBUTTER,  presumption  of  law,  of,  by  parol  evidence,  168,  170,  189,  190,  196, 
197.     See  Resulting  Thust. 

RECEIPT,  Chap,  xviii.  s.  2,  533-568. 

administrator,  of,  after  lapse  of  time,  565,  566. 

where  there  is  a  charge  of  debts,  550. 
agent  or  attorney,  signed  by,  530,  531. 

purchaser  from  trustee  not  in  general  discharged  by,  530,  531,  556,  557. 
assignee,  by,  when  a  sufficient  discharge,  404. 
breach  of  trust,  receipts  of  trustees  intending  to  commit,  326,  327,  542,  564. 

receipt  whether  effectual  after  commission  of,  555. 
cestui  que  trust  abroad,  in  case  of,  537,  659. 
charge  of  debts,  power  to  give  receipts  implied  by,  543  et  seq. 

tenant  for  life,  concurrence  of,  whether  necessary  under  Settled  Land  Act 
553,  554. 
chattel,  on  sale  of,  purchaser  not  bound  to  see  to  application  of  purchase-money, 

561,  562  ;  except  in  cases  of  fraud  or  collusion,  562. 
co-administrators  on  same  footing  as  co-executors,  304. 
co-executor  liable  for  joining  in,  298  et  seq.  ;  unless  joining  nugatory,  299  ;  or 

ex  necessitate,  302. 
conformity,  trustee  joining  in  receipt  for  sake  of,  not  liable,  296,  297,  325  note. 
co-trustees. 

all  must  join  in  giving  receipt,  290,  554. 

secus  co-trustee  who  has  disclaimed,  554. 

co-trustee  joining,    but   not   actually  receiving,   not   liable,   296  :    unless 
he  permits  money  to  lie  in  hands  of  co-trustee,  297  et  seq.  ;  330,  530. 

joint  receipt  conclusive  at  law  of  actual  receipt,  296. 

onus  probmidi  that  co-trustee  did  not  receive  money,  296. 
deed,  in,  indorsed  or  otherwise,  921. 
devisee,  of,  purchaser  when  discharged  by,  543  et  seq. 
executor,  of,  purchaser  when  discharged  by,  543  et  seq.,  547,  549,  560  et  seq,  747. 

See  ExBCUTOK. 
guardian  of  infant,  of,  when  a  good  discharge,  412. 
heir  at  law,  of,  purchaser  when  discharged  by,  548,  549. 
husband  of  married  woman,  of,  when  required,  35,  557,  941. 
infant,  of,  representing  himself  to  be  of  full  age,  413. 
insurance  money,  for,  631. 

investment,  power  of,  whether  power  to  give  receipts  implied  by,  542,  543. 
married  woman,  of,  who  is  trustee,  36,  567. 
mortgage,  on  sale  of  trust  estate  subject  to,  656. 
mortgagor,  by,  in  full,  eifect  of,  921. 
official  trustees  of  charitable  funds,  of,  436. 
partner,  of,  413. 
power  to  give  receipts,  633  et  seq. 

assignment  conferring,  effect  of,  403. 

delegation  of,  554. 

disclaimer  by  trustee,  not  affected  by,  758. 

express,  effect  of,  636. 

extraneous  moneys,  does  not  extend  to,  557. 

implied  by  charge  of  debts,  543  et  seq.     See  sup. ,  charge  of  debts. 

implied  by  direction  for  immediate  sale,  537. 

quaere  as  to  c.  q.  t.  abroad,  637. 
implied  by  power  of  investment  and  varying  securities,  542,  543. 

but  not  by  mere  power  of  sale  and  exchange,  543. 
implied  by  special  trust  annexed  to  purchase-money,  537,  538. 

ex  gr.  to  pay  debts,  638,  539. 

or  debts  and  legacies,  538,  639  ;  even  though  purchaser  knows  debts 
are  paid,  638,  639,  540,  542. 
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intention  of  settlor  at  date  of  instrument,  depends  on,  540. 

statutory  power,  326,  534  et  seq.,  550. 

subsequent  events  or  lapse  of  time,  how  affected  by,  540  et  seq. 

•title,  is  question  of,  536  note, 
priority  of  person  entitled  to  rely  on,  921,  1107. 
purchaser  when  dischargred. 

executors,  by  receipt  of,  543  et  seq. 

principle  on  which  purchaser  required  to  see  to  application  of'  money,  533, 
534,  535  et  seq. 

several  capacities,  where  vendor  is  interested  in,  559,  560. 

several  purchasers,  558. 

trustees,  by  receipt  of,  326,  534,  535,  546,  647. 
rent,  for,  evidence  that  covenants  in  lease  performed,  520. 
Settled  Land  Acts,  under  powers  of,  647,  692. 
signature  of,  must  be  of  all  trustees,  290,  554. 

signature  of,  trustees  bound  though  money  not  actually  received,  296. 
single  trustee,  of,  when  sufficient,  413. 
statutory  power  to  give,  326,  534,  535,  550,  551. 
stock,  trustee  entitled  to  receive,  cannot  give  receipt  for  cash,  536. 
tenant  for  life,  concurrence  of,  when  necessary  under  Settled  Land  Act,  653,  554. 
time,  lapse  of,  purchase  from  administrator  or  executor  after,  540,  566. 
from  trustee  after,  539,  540. 

power  to  give  receipts  a  question  of  intention  at  date  of  deed,  640, 
541. 
trustee,  actual  receipt  of  purchase-money  by,  whether  essential,  522,  629,  530, 
531,  556,  557. 

appointed  by  Court,  power  of,  to  give  receipts,  554. 

assignee  of,  receipts  by,  554,  555. 

executor  or  administrator  of,  receipts  by,  568. 

married  woman,  who  is,  receipts  by,  35,  557. 

statutory  power  of,  to  give  receipts,  326,  534,  535,  560,  551. 

vendor,  of,  does  not  prejudice  c.  q.  t.  921. 
varying  securities,  power  of,  implies  power  to  give  receipts,  642. 

RECEIVE. 

trust  money,  how  trustees  should,  325,  326,  556,  557. 
trustee  may  receive  money  before  due,  320. 

RECEIVER.     Chap,  xxxiii.  s.  4,  1262-1264. 

abroad,  where  trustee  or  executor  is,  when  appointed,  1263. 

accounts,  duty  of,  to  keep,  887. 

appointment  of,  by  Court,  at  instance  of  c.  q.  t,  1262  et  seq. 

where  tenant  for  life  allows  property  to  fall  into  disrepair,  266. 

at  instance  of  judgment  creditor,  1052  et  seq. 

by  County  Court,  1062. 
bankruptcy  or  insolvency  of  trustee  a  ground  for  appointment  of,  1262. 
creditors'  action,  in,  where  executor  threatens  to  prefer  one  creditor,  1097,  1098. 
danger  to  trust  estate  a  ground  for  appointment  of,  1097,  1262. 
depositing  trust  money  in  bank,  held  liable,  330. 
disagreement  by  trustees,  a  ground  for  appointment  of,  1263. 
discharge  of,  not  ordered  at  mere  instance  of  party  procuring  appointment,  1264. 

except  where  the  purpose  has  been  answered,  1264. 
disclaimer  by  one  trustee  not  a  ground  for  appointment  of,  1263. 
drunkenness  of  executor  when  a  ground  for  appointment  of,  1262. 
equitable  execution  by  appointment  of,  1062  et  seq. 

elegit  need  not  be  actually  sued  out,  1050. 
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expense  of,  borne  by  tenant  for  life,  1264. 

incapacity  of  trustees  to  act  a  ground  for  appointment  of,  1262. 

infant  cannot  be  appointed,  37,  38. 

interest,  charged  with,  for  improper  retainer,  396. 

leaseholds,  of,  appointed  at  instance  of  trustees,  266. 

to  provide  for  renewal  iine,  when  appointed,  452,  1095. 
Limitation,  Statutes  of,  whether  express  trustee  within,  1136  note, 
married  woman,  of  separate  property  of,  at  instance  of  creditor,  989. 

where  executrix  is,  and  husband  resident  abroad,  1263. 
misconduct  of  trustee  a  ground  for  appointment  of,  1262. 
poverty  of  trustee  or  executor  when  a  ground  for  appointment  of,  1262,  1263. 
purchase  by,  of  trust  estate,  not  permitted,  571. 
registration  of  order  appointing,  1055,  1056. 
remainderman,  appointed  on  application  of,  1095. 
remuneration  of,  priority  of,  1264. 

renewable  leaseholds,  of,  where  tenant  for  life  neglects  to  renew,  1096. 
security  to  be  given  by,  1052,  1262. 
time  or  trouble,  cannot  charge  for,  781. 
trustee  bound  to  check,  312. 
trustee  cannot,  in  general,  be,  at  a  salary,  311. 

RECITAL, 

correctness  of,  when  to  be  presumed,  518. 

declaration  of  trust  proved  by,  68. 

false,  effect  of,  1270. 

implied  gift  negatived  by,  1078. 

notice  by,  of  surrender  of  former  lease,  207. 

trustee  executing  deed  should  see  that  recitals  are  correct,  224,  225. 

with  view  of  keeping  notice  of  trust  off  title,  386,  387. 

RECOGNISANCES. 

purchasers,  how  far  bound  by,  1046  note, 
receiver,  by,  1063,  1262. 

RECOMMENDATION,  words  of,  whether  sufficient  to  raise  implied  trust,  148 
etseq.,  797. 

RECONVERSION. 

election  of  c.  q.  t.,  by  virtue  of,  1230  et  seq.     See  Election. 

implied  trust  for,  173. 

lunatic's  property,  of,  1230. 

property  improperly  purchased  by  trustee,  of,  576  et  seq. 

RECONVEYANCE,  1244,  1292.     See  Moktgage. 
trustee  executing,  liability  of,  230. 
trustees,  by,  where  settlement  does  not  become  effective,  419, 

RECORD,  disclaimer  by  matter  of,  not  necessary,  222. 

RECOVERY. 

contingent  remainder  formerly  defeated  by  means  of,  454. 
equitable  entail  how  affected  by,  891. 
infant,  of,  formerly  only  reversible  during  nonage,  24. 
lunatic  or  idiot,  of,  formerly  valid  unless  reversed,  26. 
vacation,  could  not  be  suffered  in,  1235. 

RECREATION  GROUND,  conveyance  for,  exempted  from  Mortmain  Act,  106. 
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RECTIFICATION. 

appointment  of  new  trustees,  of,  824. 

deed,  of,  ordered  in  proceedings  under  Trustee  Relief  Act,  430. 

settlement,  of,  in  accordance  with  articles,  129,  130.     See  Settlement. 

REDEEMABLE  STOCKS,  investment  in,  368. 

REDEMPTION". 

action  for,  when  barred,  1110. 

wilful  default  need  not  be  alleged,  1168. 
equity  of,  278.     See  Equity  of  Rbdemi'TION. 
judgment  creditor,  by,  1049. 

REDEMPTION  OF  LAND  TAX  of  lunatic's  estate,  may  be  effected  from  proceeds 
of  timber,  1213. 

REDUCED  ANNUITIES,  investment  in,  356,  357,  358. 

REDUCTION. 

married  woman's  cAoses  in  action,  reduction  of,  into  possession,  22,  951  etseq., 

958,  959.     See  Makeied  Woman. 
salaries,  of,  power  of  trustees  as  to,  633. 
trust  property,  of,  into  possession,  duties  of  trustees  as  to,  319  et  seq. 

REFERENCE,  words  of,  creation  of  charges  or  trusts  by,  148,  594,  595. 

REFUND. 

legatee  when  bound  to,  413,  414,  415. 

married  woman  bound  to,  991. 

officer  of  Court  when  directed  to,  414. 

tenant  for  life  when  bound  to,  388,  389,  415,  416. 

REFUSAL. 

trustees,  by,  to  act,  816  ;  how  remedied  under  Trustee  Acts,  845,  852,  854,  855. 
to  convey  or  transfer  at  request  of  c.  q.  t.,  879  et  seq. 
to  sue  in  respect  of  trust  property,  1094,  1095. 

REGISTRATION. 

breach  of  trust  by  neglecting  to  effect,  1166. 

Crown  debts,  of,  1046,  1047. 

deeds,  &c.,  of,  in  register  counties,  587,  882. 

designs,  of,  188. 

incorporation  of  charity  trustees,  of,  643. 

judgments,  of,  1037,  1045,  1055,  1056.     See  Judgment. 

patents,  of,  188. 

shares,  of,  after  notice  of  trust,  1101,  1102. 

ships,  of,  187. 

trade  marks,  of,  188. 

writs  and  orders  affecting  land,  of,  1055,  1056. 

REGULATION  OF  FORCES  ACT,  1871  .  .  .  912. 

REIMBURSEMENT,  743,  787  et  seq.     See  Expenses  ;  Lien. 

RELATIVE. 

cestui  que  trust,  of,  not  in  general  appointed  trustee,  41,  826,  842  note. 

but  may  be  appointed  a  judicial  trustee,  700. 
meaning  of  term  "relations,"  152. 

"  poor  relations,"  bequest  in  favour  of,  how  construed,  1077  note, 
power  to  appoint  among  relations,  how  construed,  1082  et  seq. 

how  executed  by  Court,  1083  et  seq. 
recognition  of  relationship,  effect  of,  on  construction  of  trust,  168. 
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RELATIVE— conimtieti. 

trust  for  relations  how  construed,  162,  1076. 
trustees  should  not  grant  leases  to  their  relatives,,  637. 

RELATOR,  necessary  in  information  on  account  of  costs,  1202. 

RELEASE. 

assignee  having  power  to  give  receipts  can  call  for  payment  without  tendering, 

404. 
breach  of  trust,  in  respect  of,  by  c.  q.  t.,  1200  et  seq. 

by  married  women  or  infant,  1200,  1201. 
cestui  que  trust,  by,  in  ignorance  of  his  rights,  1201. 
consideration,  what  sufficient  for,  1201. 
contingent  right,  of,  vesting  order  in  place  of,  845. 
co-trustee,  of  one,  discharges  other,  1190  ;  secus  as  to  covenant  not  to  sue,  1189, 

1190. 
creditor,  by,  by  accepting  composition,  612. 
debts,  power  of  trustees  or  executors  to  release,  738  et  seq. 
disclaim,  with  intent  to,  effect  of,  220,  760. 
disclaimer  by,  in  case  of  conveyance  to  uses,  222,  223. 
equity  of  redemption,  whether  trustee  may  release,  742. 
executor  entitled  to,  on  final  settlement  of  accounts,  417. 
husband,  by,  of  wife's  chose  in  action,  951  note, 
lapse  of  time,  set  aside  after,  1201. 
married  woman,  by,  of  her  equity  to  a  settlement,  21,  22,  954. 

covenant  not  to  sue,  1201. 

of  power,  1010,  1011,  1232. 
mistake  in,  trustees  not  estopped  by,  225. 

mortgage  security,  release  of  part  of,  whether  trustees  may  make,  742. 
power,  of,  under  Conveyancing  Act,  1881,  .  .  .  762. 
presumption  of,  when  made,  1115. 
property  falling  in  after,  418. 

seal,  under,  its  effect,  and  whether  trustee  may  require,  417,  418. 
trust,  from,  how  trustee  can  obtain,  281,  803  et  seq.     See  Relinquishment. 
trustee,  expense  of  release  to,  and  by  whom  prepared,  418. 

paying  to  other  trustees,  whether  release  can  be  required  by,  418. 

paying  under  direction  of  Court,  not  entitled  to  release,  418,  419. 

release  by,  with  intention  of  disclaiming,  operates  as  disclaimer,  760. 

right  of,  to  demand  release,  417  ;  under  seal  or  not,  417,  418. 
validity  of,  not  determined  on  hearing  of  originating  summons,  420. 
void  transaction,  in  respect  of,  invalid,  1199. 

RELIGION,  established,  when  Court  executes  trust  in  favour  of,  626. 
gift  for  advancement  of,  122. 
trust  subversive  of,  unlawful,  120. 

RELIGIOUS  BODY. 

appointment  of  new  trustees  of  property  of,  1092  et  seq. 

trust  in  favour  of,  how  construed  and  administered,  625  et  seq. 

RELIGIOUS  DOCTRINE,  trustee  of  charity  for  preaching,  should  hold  same,  42. 

RELINQUISHMENT   OF  TRUST.     Chap.  xxvi.  803  et  seq. 
consent,  by,  of  all  c.  q.  t.  Usui  juris  and  in  esse,  803. 
Court,  by  application  to,  832  et  seq. 
power,  by  virtue  of  special,  804  et  seq.  ;  statutory,  804  et  seq. 

REMAINDER,   CONTINGENT,    See  Contingent  Remainder. 
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REMAINDERMAN.     See  Tenant  fok  Life. 
acquiescence  by,  452. 

breaoli  of  trust,  action  by,  in  respect  of,  1169. 
consent  by,  to  election  by  tenant  in  tail,  1234,  1235. 
copyholds,  of,  fine  payable  on  admission  of,  263. 
costs  of  appointing  additional  trustee  at  instance  of,  842  note, 
election  by,  when  effectual,  1233.     See  Election. 
equity  of  redemption,  of,  when  time  runs  against,  1110. 
Limitation,  Statutes  of,  application  of,  as  against,   1110,   1122  et  seq.,   1137, 

1142,  1143. 
possession  given  to,  on  giving  security  as  to  back  rents,  882. 
prepayment  to,  when  authorised  by  Court,  160. 
remedy  of,  by  action,  to  have  number  of  trustees  filled  up,  1086. 

for  appointment  of  receiver,  1095. 
renewable  leaseholds,  of,  adjustment  of  rights  between,  and  tenant  for  life,  442 

et  seq. 

remedy  of,  where  tenant  for  life  neglects  to  renew,  1095. 
service  on,  under  s.  42  of  Trustee  Act,  1893,  when  necessary,  430. 
Settled  Land  Acts,  position  of,  under,  666  et  seq. 
trustee  must  not  favour  tenant  for  life  at  expense  of,  324,  347,  349,  388,  768i 

1090. 
wilful  default,  cannot  sue  for,  in  respect  of  prior  estate,  1169. 

REMEDY. 

cestui  que  trust,  of,  in  Chancery,  14  et  seq. 

for  breach  of  trust,  1160  et  seq.     See  Bkeaoh  of  Trust. 
trustee,  of,  in  case  of  breach  of  trust — 
against  c.  q.  t.,  1179  et  seq. 
against  co-trustee,  304,  1176  et  seq. 
where  construction  of  trust  doubtful,  419. 

REMOTENESS,  trust  when  void  for,  18,  96,  108.     See  Peepetuity, 

REMOVAL. 

charity,  of  officer  of,  possession  how  recoverable  on,  631. 
trustee,  of,  1087  et  seq.     See  New  Trustees. 
under  Trustee  Act,  840. 

REMUNERATION. 

contract  by  trustee  for,  784,  785. 

specific  allowance  for,  does  not  exclude  allowance  for  expenses,  792. 

trustee  not  in  general  entitled  to,  312. 

RENEWABLE  LEASEHOLDS,  201  et  seq.     Chap.  xv.  438-453. 
account  of  rents  and  profits  against  trustee  of,  206. 

accumulations  for  renewal,  right  to,  when  renewal  not  obtainable,  445,  446. 
agent  of  trustee  cannot  renew  for  his  own  benefit,  203,  204. 
articles  for  settlement  of,  direction  for  renewal  implied  in,  440. 
charges,  trustee  making  renewal  impossible  bound  to  give  eflTect  to,  208. 
charity  lands,  tenant  of,  cannot  demand  renewal,  639. 
constructive  trustee,  person  renewing  in  own  name,  when  deemed,  201  et  seq. 

438. 
conveyance  of,  to  trustees  and  their  heirs  upon  trust  for  A.,  125. 
covenant  for  perpetual  renewal,  devisees  in  trust  not  bound  to  give,  522  note, 
covenant  for  renewal  within  specified  time,  453. 
direction  for  renewal  when  implied,  438,  439. 
discretionary  power  to  renew,  construction  of,  440. 

fines  and  other  expenses  on  renewal,  442  et  seq. 
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RENEWABLE  LEASEHOLDS,  fines  &c.,  on  renewal— continued. 

annual  rents,  whether  to  be  raised  out  of,  or  by  mortgage,  442  et  seq. 
apportionment  of,  how  made,  442  et  seq. 

actual  enjoyment,  tenant  for  life  and  remainderman  pay  in  propor- 
tion to,  443,  449,  451. 
Court  will  not  act  on  speculative  calculations,  448,  451. 
leaseholds  for  lives,  in  case  of,  446  et  seq. 
leaseholds  for  years,  in  case  of,  442  et  seq. 

compound  interest  when  allowed  to  tenant  for  life,  449. 
contribution  to,  438,  447  ;  annuitant  whether  bound  to  make,  205,  206  ; 

security  for,  given  by  tenant  for  life,  450,  451. 
leaseholds  for  lives,  in  respect  of,  how  to  be  raised,  443  ei  seq. 

raising  by  way  of  insurance,  445. 
leaseholds  for  years,  in  respect  of,  how  to  be  raised,  442  et  seq. 
lien  of  tenant  for  life  for,  205,  438,  447  ;  of  trustee,  205. 
mortgage,  when  and  how  to  be  raised  by,  441,  444,  445,  447. 
receiver  to  provide  for,  at  instance  of  remainderman,  451,  1095. 
tenant  for  life  of  reversion  when  entitled  to,  876. 
incumbrances  created  by  trustee  must  be  discharged  by  him,  206. 
indemnity,  right  of  trustee  to,  on  assigning  renewed  lease  to  c.  q.  t.,  206. 
interest  does  not  per  se  prevent  renewal  for  own  benefit,  203. 
joint  tenant,  renewal  by,  in  own  name,  202  note, 
liability  of  trustees  and  tenant  for  life  neglecting  to  renew,  438  et  seq.,  452,  453, 

1095. 
Limitation,  Statutes  of,  run  in  favour  of  devisee  renewing,  1126. 
mortgagee,  renewal  by,  in  own  name,  202,  204,  205. 
notice  of  intention  to  renew,  sufEicient  if  seived  on  one  trustee,  290. 
obligation  to  renew,  438  et  seq. 
partner,  renewal  by,  in  own  name,  202. 
reversion,  tenant  for  life  of,  when  entitled  to  fines,  876. 
trustee  purchasing,  held  a  constructive  trustee,  207. 
trustee  when  empowered  or  bound  to  purchase,  438,  445,  446. 
right  of  renewal,  trustee  may  not  sell,  204. 

where  corporation  being  lessors  have  sold  to  an  individual,  208. 
settlement  of,  when  implying  direction  to  renew,  438,  439. 
statutory  power  of  renewal,  440,  441. 
successive  estates,  obligation  to  renew  not  necessarily  imposed  by  limitation 

of,  438  et  seq. 
tenant  at  will  or  at  sufferance,  renewal  by  executor  of,  203. 
tenant  for  life,  renewal  by,  in  own  name,  202,  438,  452. 
or  other  person  having  limited  interest,  202. 
where  holding  on  yearly  tenancy,  203. 
trustee,  renewal  by,  201  et  seq. ,  438,  439. 

cannot  renew  for  his  own  benefit,   though  landlord  refuse  to  renew  to 

G.  q.  L,  201,  202. 
remedy  of  c,  q.  t.  against  purchaser  and  others  claiming  under  trustee,  207, 

RENTS  AND  PROFITS. 

account  of,  when  directed  by  Court  of  Equity,  1143  et  seq. 
charity,  against  trustees  for,  1210  et  seq. 
complicated,  where  account  is  1144. 
death  of  accounting  party,  whether  directed  after,  1145. 
dowress,  in  action  by,  1149. 

equitable  title,  where  plaintiff  recovers  on,  1147,  1149. 
form  of  order  for,  1148. 
fraud,  in  case  of,  1146,  1150, 
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RENTS  AND  PROFTS,  account  of— continued. 

infant,  in  action  by,  1144,  1149. 

legal  title,  in  respect  of,  1144,  1148,  1149. 

mines,  in  respect  of,  1144. 

mistake,  in  cases  of,  1145,  1147. 

mortgagor,  against,  403. 

period  from  which  account  directed,  1145. 

tenant  for  life,  against,  446.     See  Tenant  foe  Life. 

timber,  in  respect  of,  1144,  1145. 

trustee,  against,  right  of  c.  q.  t.  to,  206,  210,  211,  867. 

trustee,  against,  who  has  purchased  trust  estate,  576,  577. 
accumulation  of,  95  et  seq.     See  Accumulation  ;  Accumulations  Act. 
adverse  possessor  toiidfide,  what  account  directed  against,  1144,  1147. 
arrears  of  rent,  security  for,  when  possession  delivered  to  remainderman,  882. 

what  recoverable  under  Statutes  of  Limitation,  1123  et  seg.,  1148. 
assignee  of  trustee,  account  against,  1148. 
cestui  que  trust  in  receipt  of,  is  bailiff  of  trustee,  1131. 
charitable  trusts,  account  when  directed  in  case  of,  1210  etseq. 

compromise  with  sanction  of  Attorney-General,  1211. 

inconvenience,  bar  to  account  from,  1210. 

mistake  of  trustees,  effect  of,  1212. 
charity  estate,  of,  increasing  surplus,  how  applied,  182,  633. 
commission  on  receipt  of,  when  allowed,  312,  781. 
constructive  trustee,  account  against,  when  directed,  207,  1144  et  seq. 

from  what  time  directed,  1145,  1147,  1148. 
conversion  of  estate,  prior  to,  tenant  for  life  entitled  to,  1224. 
direction  to  pay,  whether  conferring  right  to  enjoy  leaseholds  in  specie,  333. 
dowress  allowed  to  proceed  in  equity  on  legal  title,  1149. 
executor  when  accountable  for,  1 145. 
express  trust,  in  oases  of,  account  runs  from  time  when  rents  withdrawn,  1144. 

where  trustee  ignorant  of  his  true  character,  1147. 
form  of  order  to  account  for,  1148. 
fraud,  a  ground  for  ordering  an  account  of,  1145,  1150. 
impounding,  to  procure  renewal  of  lease,  452,  453. 
infancy  of  plaintiff,  a  ground  for  ordering  account  of,  1144,  1147,  1149. 
interim,  where  sale  or  conversion  postponed,  338,  339. 
laches,  in  case  of,  from  what  time  account  directed,  1147. 
Limitation,  Statutes  of,  right  to  account  how  affected  by,  1143  et  seq.,  1147, 

1148,  1211. 
mortgagee  in  possession,  how  far  accountable  in  respect  of,  213. 
mortgagor  when  accountable  for,  404. 
occupation  rent,  trustee  when  charged  with,  576. 
person  to  account,  1148. 
portions  raisable  out  of,  495,  496  ;  when  vesting,  473. 

interest  not  allowed  on,  485. 
purchase  by  trustee  for  sale,  account  of  profits  on,  578. 
rack  rent,  trustee  occupying  charity  land  charged  with,  637. 
receipt  of,  by  one  co-trustee,  291. 
renewal  of  lease,  liability  of  trustee  to  account  in  respect  of,  207. 

fines  for,  when  to  be  paid  out  of  rents,  442  et  seq. 
repairs,  trust  to  apply  rents  in  making,  234,  714. 

RENUNCIATION. 

probate,  of,  220,  225,  249,  759.     See  Executor. 
trust,  of,  not  permitted  after  acceptance,  281. 

REPAIRS. 

allowance  for,  when  made  to  trustees,  576,  578,  711  et  seq. 


INDEX  1505 

'R'E^AIUS—continued. 

allowance  for,  upon  setting  aside  purchase  by  trustee  for  sale,  576,  578. 

to  tenants  of  charity  lands,  641. 
church  or  chapel,  trust  for  repairing,  effect  of,  122,  632. 
direction  to  keep  in  repair,  how  to  be  carried  into  effect,  713,  714. 
executor  cannot  mortgage  for  purpose  of,  562. 

expenditure  on,  not  an  accumulation,  101  ;  nor  eq^uivalent  to  purchase,  591,  592. 
infancy  of  beneficial  owner,  may  be  executed  notwithstanding,  713. 
infant's  lands,  upon,  made  out  of  his  personalty,  1246. 

or  by  mortgage  or  sale  of  realty,  592,  1247. 
lunatic's  lands,  upon,  may  be  made  out  of  his  personalty,  1241,   1242.     See 

Lunatic. 
ornamental,  expense  of,  not  in  general  allowed,  713. 
rebuilding  whether  authorised  by  power  to  repair,  713. 
Settled  Land  Acts,  under  powers  of,  out  of  capital  moneys,  673  et  seq. 
tenant  for  life,  by,  are  his  own  voluntary  act,  711. 

neglecting  to  repair,  cannot  be  interfered  with  by  trustees,  711. 
trust  to  apply  rents  in  making,  234,  714. 
trustee  when  justified  in  applying  trust  money  for,  591,  711  et  seq. 

REPAYMENT,  trustee  or  executor,  to,  when  ordered,  413  et  seq. 

REPOET,  value  of  security,  as  to,  to  he  obtained  by  trustee,  374  et  seq. 

REPUGNANCY,  gift  over  when  void  for,  115. 

REPUTED  OWNERSHIP,  271  et  seq:    See  Bankruptcy. 

REQUEST. 

direction  for  conversion  upon,  held  imperative,' 1222,  1223. 
lodgment,  for,  under  Trustee  Act,  1893  .  ,  .  1308. 
sale  to  be  made  at,  508. 
words  of,  when  held  to  give  rise  to  a  trust,  148  et  seq. 

RE-SALE  of  property  purchased  by  trustee  for  sale,  578,  579,  1272. 

RESERVED  BIDDING,  sale  for  less  than,  by  assignee  of  insolvent,  514. 

RESETTLEMENT,  effect  of,  650. 

RESIDUE. 

appropriation  of,  741. 
bequest  of— 

accumulation  void  under  Accumulations  Act  passes  under,  98,  99. 

ademption  and  satisfaction,  doctrines  of,  apply  to  residuary  gifts,  480. 

lapsed  or  void  legacy  out  of  proceeds  of  sale  of  lands  when  passing  under, 
179,  180. 

portion  regarded  as  satisfaction  of,  480. 

resulting  trust  of  proceeds  of  sale  of  land  when  passing  under,  179,  180. 
charity,  gift  to,  apportioned  as  between  pure  and  impure  personalty,  1225,  1226. 
construction  of  word  "residue"  as  to  real  estate,  178. 

conversion  of,  where  given  to  persons  in  succession,  332  et  seq.     See  Con- 
version. 
costs  payable  out  of,  436,  436. 
devise  of,  effect  of,  178,  179. 

accumulations  void  under  Accumulations  Act,  whether  passing  under,  98. 

resulting  trust  in  real  estate  whether  passing  under,  178,  179. 

trust  estate,  whether  passing  under,  252  et  seq. 
devisee  of,  takes  under  devise  or  trust  where  no  trust  defined  by  will,  62. 
distribution  of  estate,  402  et  seq.,  416,  740,  741. 

5  c 
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executor  who  is  residuary  legatee,  powers  of,  563. 

legatee  of,  when  entitled  to  sue  for  outstanding  assets,  1094,  1095. 

legatee  of,  overpaid,  when  bound  to  refund,  413  et  seq. 

Limitation,  Statutes  of,  action  when  barred  by,  1135,  1141. 

settlement  with  one  of  many  residuary  legatees,  effect  of,  416,  740. 

tenant  for  life  of,  and  remainderman,  relative  rights  of,  332  et  seq.     See  CoN- 

VBHSION. 

RESIGNATION. 

incumbent,  of,  stipulation  for,  illegal,  119. 

RESTORATION  of  life  estate,  effect  of,  650. 

RESTRAINING  ORDER.    See  Chakging  Oedek  ;  Disteingas. 
under  5  Vict.  c.  5,  s.  4,  1249  et  seq. 

special  grounds  necessary  for  obtaining,  1262. 
transfer  into  Court  ordered  notwithstanding,  1262. 

RESTRAINT. 

alienation,  against.  111,  115  note. 

bad  generally  as  regards  equitable  estates.  111  et  seq.,  890. 
anticipation  of  income  by  married  woman,  against,    890,  1008  et  seq.     See 
Maeeied  Woman. 

RESULTING  TRUST,  Chap.  ix.  163-200. 

accumulations,  of,  void  under  Thellusson  Act,  98,  99. 

Act  of  Parliament,  in  evasion  of,  not  implied,  187. 

advancement,  presumption  of,  on  voluntary  conveyance  to  wife  or  child,  164. 

or  purchase  in  name  of  wife  or  child,  191  et  seq.     See  Advancement. 
appointed  fund  resulting  to  donee  of  power,  174. 
charge,  distinction  between,  and  trust,  166,  167,  175,  176 ;  or  exception  from 

gift,  177. 
charities,  in  gifts  to,  181,  182.     See  Ghaeitt. 

chattel  interest  resulting  to  heir  devolves  on  heir's  personal  representatives,  163. 
chattels,  on  delivery  of,  when  arising,  166. 
consideration,  nominal,  will  not  prevent,  164. 
conversion,  trust  for  sale,  by  reason  of,  171,  172,  173. 
conveyance  of  property  without  consideration,  upon,  164. 

to  wife  or  child,  presumed  to  be  an  advancement,  164. 

by  son  to  father  to  facilitate  raising  of  money,  164,  165. 
costs  and  expenses,  direction  that  devisee  shall  be  allowed,  170. 
creditors'  deed,  under,  as  to  surplus,  1C7,  603. 
Crown,  in  favour  of,  when  arising,  20,  181. 
death  of  c.  q.  t.  without  heir  or  next  of  kin,  in  case  of,  317. 
death  of  settlor  intestate  and  without  heir  or  next  of  kin,  in  case  of,  180,  181. 
descent  of,  follows  course  of  descent  of  legal  estate,  1061. 
distinguished  from  constructive  trust,  124  note, 
executor,  for,  when  arising,  163. 
Frauds,  Statute  of,  how  applicable  to,  215  et  seq. 
grantor,  for,  when  arising,  168. 
heir  at  law,  for,  when  arising,  163,  171. 

heir  not  to  be  excluded  on  mere  conjecture,  168. 
illegal  purpose,  on  failure  of,  120. 
intention  of  settlor  governs  decision  as  to,  167. 

investment  in  names  of  trustees  of  marriage  settlement  does  not  give  rise  to,  166. 
joint  tenants,  on  voluntary  conveyance  by,  164. 

land  devised  on  trust  to  sell,  undisposed  of  proceeds  result  to  heir  not 
to  executor,  170,  171. 
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RESULTING  TRUST— land  devised  on  trust  to  se\l— continued. 
whether  resulting  interest  devolves  as  realty  or  personalty,  172. 
partial  or  entire  failure  of  trusts,  depends  on,  172. 
legal  estate,  by  disposition  of,  without  disposing  of  equitable,  163  et  seq. 
Limitation,  Statutes  of,  when  an  express  trust  within,  1125. 
marriage  settlement,  under,  whether  it  arises,  165,  166. 
mistake  by  grantor,  gi-antee  not  permitted  to  take  advantage  of,  165. 
money  to  be  laid  out  in  land,  undisposed  of  interest  in,  results  to  next 

of  kin,  174  ;  whether  as  realty  or  personalty,  174. 
order  for  sale,  conversion,  by  reason  of,  173. 

Papistry  Acts,  resulting  trust  not  presumed  where  forfeitable  under,  188. 
parol  evidence  when  admissible  to  rebut  presumption  of,  62,  63. 
partial  trust,  declaration  of,  distinguished  from  charge,  166. 

where  words  raise,  by  implication,  surplus  does  not  result,  156. 
Patents,  Designs,  and  Trade  Marks  Act,  1883,  effect  of,  188. 
personal  estate,  effect  of  residuary  bequest  of,  180. 
policy,  under  settlement  of,  where  bonuses  not  to  vest  in  trustees,  900. 

where  wife  murders  husband,  the  settlor,  1026  note, 
presumption,  by,  of  intention  to  exclude  legal  owner  from  enjoyment,  164. 
presumption  of,  how  rebutted,  62,  63,  169  et  seq.,  190. 

where  trust  appears  on  face  of  will,  67. 
purchase  in  name  of  child,  wife,  or  near  relative,  191  et  seq.    See 
Advanobmsnt. 
raises  presumption  of  advancement,  191,  192 ;  but  such  presumption  may 
be  rebutted  by  evidence  tending  to  support  resulting  trust,  196. 
purchase  in  name  of  stranger,  183  et  seq.  ;  resulting  trust  generally 
created  by,  183. 

copyholds  for  lives,  how  far  rule  applies  to  purchase  of,  186. 

joint  purchase,  rule  applies  to,  184. 

joint  purchase,  where  purchasers  contribute  equally,  joint  tenancy  implied, 

184  ;  where  unequally,  tenancy  in  common,  185. 
Papistry  Acts,  effect  of,  188. 

parol  evidence,  purchase  provable  by,  though  otherwise  expressed  in  deed, 
188;  or  against  defendant's  denial,    189;  or  after  death  of  nominal 
purchaser,  semhle,  189. 
secus  where  purchase  by  agent  and  no  money  paid  by  principal,  188. 
parol  evidence  to  rebut  presumption,  admissible,  190. 

subsequent  declaration,  effect  of,  190. 
purchase  in  evasion  of  Act  of  Parliament  or  for  giving  votes,  187,  188. 
ship,  purchase  of,  in  name  of  stranger,  187. 
tenancy  in  common  implied  in  case  of  joint  loan,   185 ;   or  where  two 

possessed  of  mortgage  term  purchase  equity  of  redemption,  185. 
unequal  contribution  by  purchasers,  effect  of,  186. 
relationship  of  parties,  how  far  a  material  consideration,  167,  168. 
residuary  devisee  since  Wills  Act  entitled  to  benefit  of,  178,  179. 
sale,  trust  for,  as  to  proceeds  undisposed  of  under,  170,  171,  172,  173. 
secret  trust  for  charity,  where  donee  agrees  to  hold  upon,  66,  67,  68. 
settlor,  for,  when  arising,  163,  316  et  seq. 

ship,  of,  formerly  not  implied,  187  ;  secus  since  recent  Acts,  187. 
stock,  on  transfer  of,  166. 
subscribers  to  fund,  in  favour  of,  167.. 

technical  phraseology  not  regarded  in  face  of  contrary  intention,  167. 
time,  effect  of,  in  barring  presumption,  191. 
"trust,"  conveyance  upon,  and  no  trust  declared,  169. 

"  trust "  and  "trustee "  do  not  necessarily  exclude  a  beneficial  gift,  170. 
uncertainty  of  objects  of  trust,  in  case  of,  150,  151,  169. 
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unlawful  trust,  on  failure  of,  settlor  may  recover  property,  121. 
unlawful  trust,  where  there  is  secret  engagement  to  hold  upon,  66. 
voluntary  conveyance,  under,  164. 

conveyance  oi  whole  estate  to  stranger,  effect  of,  164. 
votes,  on  purchase  for  giving,  not  implied,  188. 
■will,  where  no  trust  appears  on,  and  no  fraud,  62. 

where  devisee  is  made  by  will  a  trustee  but  no  trust  declared,  62,  63. 
where  trust  for  stranger  declared  by  parol,  68. 
written  instrument,  trust  resulting  under,  cannot  be  rebutted  by  parol,  170. 

RETAINER.     See  Set-Off. 

charity  fund,  of,  by  trustee,  in  own  hands,  633. 
executor,  by,  of  balance  improperly,  1274  ;  of  costs,  1266. 

of  husband's  debt,  is  subject  to  wife's  equity  to  a  settlement,  954. 
of  statute  barred  debt,  737,  738  ;  of  surplus  estate,  395. 
executor's  right  of,   not  affected  by  abolition  of  distinction  between 
specialty  and  simple  contract  debts,  1070. 
but  ceases  upon  administration  of  estate  in  bankruptcy,  1072. 
exercise  of  right  of,  for  benefit  of  c.  }.  t.,  1070. 
heir  at  law  or  devisee,  right  of,  to  retain  debt  how  affected  by  3  &  4  Will.  4. 

c.  104,  .  .  .  1068. 
improper,  of  balances  by  executor,  1274. 
investment,  of,  by  trustees,  231,  323  et  seq.,  335  et  seq.,  362,  380,  388,  392.     See 

Conversion  ;  Investment. 
personal  representative  of  insolvent  trustee,  by,  1173. 
receiver,  by,  of  rents  in  his  hands,  394. 
solicitor,  of,  by  married  woman,  979. 
trust  funds,  of,  by  trustees  in  bankruptcy,  395. 

RETIREMENT. 

representative  of  trustee,  right  of,  to  retire  from  trusteeship,  834. 
trustee,  of,  from  ofilce.  Chap,   xxvi.,  803  etseq.     See  Relinquishment  ;  New 
Trustees. 

as  to  part  only  of  trust,  827,  828. 

in  consideration  of  premium  or  in  favour  of  trustee  who  intends  to  commit 

breach  of  trust,  829,  830. 
where  no  new  trustee  can  be  found,  833  ;  or  trust  is  complicated,  834. 
without  new  trustee  being  appointed  in  his  place,  813,  814. 

RETIRING  TRUSTEE.    See  New  Trustee. 

concurrence  of,  in  appointment  of  new  trustee,  not  necessary,  824. 

duty  of,  to  see  that  new  trustee  is  appointed,  813  et  seq. 

inquiries  to  be  made  of,  832,  910. 

meaning  of  term,  816. 

power  of,  to  appoint  new  trustees,  816. 

receiving  money  as  consideration  for  retiring,  accountable,  308,  829,  830. 

right  of,  not  interfered  with  by  Court,  840. 

trustee  paying  fund  into  Court  under  Trustee  Act,  427,  428. 

REVERSION. 

Bankruptcy  Act  affects  chattels  in,  273. 

chose  m  action,  reversionary,  duty  of  trustees  as  to  getting  in,  320. 

married  woman's,  rights  of  husband  in  respect  to,  21,  952. 
conversion  of,  in  favour  of  tenant  for  life,  341,  342. 
equitable  execution  against,  1052. 
investment  by  trustees  on  mortgage  of,  382. 
laches,  effect  of,  in  suit  to  set  aside  purchase  of,  1118. 
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legacies  paid  out  of,  -what  interest  payable  in  respect  of,  341. 

Limitations,  Statute  of,  operation  of,  as  against  reversioner,  1110,  1122  et  seq., 

1137,  1142,  1143.     See  Remainderman. 
married  woman,  of,  disposition  of,  951,  958,  959,  962,  1003. 
mortgage  of,  investment  by  trustees  on,  382. 
order  and  disposition  clause  applies  to,  273. 
portions  how  and  when  raised  out  of,  488  et  seq. 
possession,  falling  into,  when  arrears  of  income  unpaid,  882. 
purchase'of,  by  father  in  name  of  child,  192,  194. 
purchase  of,  by  trustee  when  improper,  593. 

by  trustee  of  leasehold  interest,  effect  of,  207. 
purchase-money  of,  apportionment  of,  as  between  tenant  for  life  and  remainder- 
man, 340,  341,  689. 
renewable  leaseholds,  of,  how  far  ti'ustee  purchasing,  is  constructive  trustee,  208. 
renewable  leaseholds,  of,  trustee  empowered  or  bound  to  purchase,  446,  446. 
sale  of,  by  trustee  concurring  with  owner  of  prior  estate,  508,  509. 
separate  use  as  to,  effect  of,  959,  1003. 
title  to,  when  to  be  deduced  to  purchaser  of  leaseholds,  520. 
trustee  purchasing,  when  a  constructive  trustee,  207. 

REVERSIONER.    See  Remainderman. 

REVOCABLE  TRUST,  20,  604  et  seq.   '  See  Debt,  trust  for  payment  of. 

REVOCATION. 

power  of,  given  to  trustees  by  name,  does  not  survive,  765. 
voluntary  settlement,  of,  by  sale  for  value,  80. 
will,  of,  932. 

ROAD  BONDS,  investment  in,  380. 

ROBBERY  of  trust  property,  trustee  when  liable  for,  327. 

ROMAN  CATHOLIC  CHARITIES,  644. 

ROMILLY'S  ACT  (52  Geo.  3.  c.  101),  1202  et  seq. 
construction  of,  1202  et  seq. 

new  trustees  of  charity,  appointment  of,  under  Act,  1092,  1205. 
proceedings  under,  1092,  1204  et  seq. 

ROYAL  WARRANT,  grant  of  prize  of  war  by,  20. 

RULES  OF  COURT,  1883. 
0.  i.  r.  1... 31  note,  1202. 
0.  xi....975. 

0.  xi.  r.  1...49  note,  1044. 
0.  xiv....990. 
0.  XV.. ..422. 
0.  XV.  r.  1...1070. 
0.  xvi.  rr.  9,  11,  32... 423. 
0.  xvi.  r.  11  ..1094  note,  1177  note. 
0.  xvi.  r.  16. ..349,  557,  976. 
0.  xvi.  rr.  48  et  seq.. -.1117  note. 
0.  xvi.  r.  55. ..1177  note. 
0.  xix.  r.  3. ..896  note. 
0.  xix.  r.  15. ..67,  1115,  1145.       ^ 
0.  XXV.. ..1116. 
0.  XXV.  x:  5... 423. 
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0.  ixviii.  r.  11. ..1044, 
0.  xxxiii.  r.  8...  1148. 
0.  xxxiv....423. 
0.  xxxiv.  1.  2... 423. 
0.  xxxiv.  r.  8. ..423. 
0.  xxxvi.  r.  1...51  note. 
0.  xxxviii.  r.  19  A. ..1306. 
0.  xlii.  r.  23. ..1042  note. 
0.  xlv....902,  991,  1064. 
0.  xlvi....905,  1223. 
0.  xlvi.  r.  1...1040  note. 
0.  xlvi.  rr.  2  et  s«g'....919,  1251. 
0.  xlvi.  rr.  12,  13. ..919. 
0.  1.  r.  10. ..532. 
0.  li.  r.  1  A.  (6). ..533. 
0.  liv.  B.  rr.  1,  2...  1304. 
0.  liv.  B.  r.  4...  1306,  1307. 
0.  Iv.  r.  3. ..421,  771,  772,  1300. 
0.  Iv.  rr.  3,  4,  5. ..420,  1088. 
0.  Iv.  i:  9  b...  1048. 
0.    V.  r.  10.. .421. 
0.  Iv.  r.  11. ..1088. 
0.  Iv.  r.  12... 772. 
0.  Iv.  r.  13  A.. ,1304. 
0.  Iv.  r.  63. ..618  note. 
0.  Ixv.  r.  1...1307,  1308. 
0.  Ixv.  r.  27  (19). ..1307. 

Supreme  Court  Funds  Rules,  1894,  rr.  30,  41,  73,  74. ..1277  etseq.  ;  v.  99. ..1042 
note. 

RULES  OF  SUPREME  COURT  (TRUSTEE  ACT)  1893.    See  Appendix  No.  2, 
pp.  1304  et  seq. 

ST  LEONARDS'  (LORD)  ACT  (22  &  23  Vict,  o,  35),    See  Table  of  Statutes. 
advertisement  for  creditors  under,  436. 
charge  of  debts  or  legacies,  effect  of,  546  et  seq. 
investment  under,  356,  383. 
receipts,  power  of  trustees,  &o.,  to  give,  534. 

SALARIES,  augmentation  and  reduction  of,  by  governors  of  charities,  632. 

SALARY. 

allowance  of,  to  trustee,  when  directed  by  settlor  or  contracted  for  by  trustee, 

783,  784  ;  does  not  exclude  allowance  for  expenses,  792. 
bailiff  of  trustee,  allowed  to,  786. 
direction  to  allow,  trust  when  created  by,  797. 
management  of  business,  for,  when  allowed  to  trustee,  676,  577,  782. 

SALE,  and  see  Pukchase  ;  Purchaser. 
administrator,  by,  550. 
agent,  mode  of  conducting  sale  by,  514. 

trustee  for  sale  cannot  purchase  by  means  of,  or  as  agent  for  another,  570, 
571. 
apportionment  of  purchase-money  among  beneficiaries,  608,  509,  743. 
auction,  by,  advertisements  by  trustees  in  case  of,  513,  514. 

duty  of  trustee  to  sell  by,  500. 

lots,  trustees  may  sell  in,  517. 

trustees  for  sale  cannot  purchase  at,  569,  674. 
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breach  of  trust  by  sale  at  inadequate  value,  501. 

sale  of  property  purchased  in  breach  of  trust,  555,  556  note. 

sale  whioh  is,  cannot  be  specifically  enforced,  500. 
buying  in  property  at,  duty  of  trustees  as  to,  517. 
cestui  que  trust,  by,  to  trustee  when  upheld,  571  et  seq. 
charge  of  debts  on  realty,  to  give  efifect  to,  531  et  seq. 
charges,  trustee  may  sell  subject  to,  515. 
charity  lands,  of,  634. 
chattels,  of,  by  executor,  560  et  seq. 

cheque,  trustee  justified  in  accepting  payment  of  deposit  by,  517. 
completion  of,  by  trustees,  522. 

conditions  of,  on  sale  by  trustees,  what  proper,  516  et  seq. 
contract  of— 

approval  of  Court,  must  be  with,  after  institution  of  suit,  499,  632. 

cestui  que  trust,  by,  how  usually  entered  into,  501. 

conditional,  on  approval  of  Court,  mode  of  entering  into,  499  et  seq. 

conversion  effected  by,  1219,  1220,  1227. 

death  of  purchaser  without  heir  after  payment  but  before  conveyance, 
effect  of,  315,  316. 

estate  contracted  to  be  sold,  included  in  general  devise,  260. 

executor,  by,  as  to  real  estate,  548,  549. 

empowered  to  convey  estate  contracted  to  be  sold,  836. 

implied  trustee,  vendor  is,  for  purchaser,  162  ;  but  sui  modo  only,  162. 

rescission  of,  powers  of  trustees  as  to,  518. 

specific  performance  of,  against  trustee,  500.     See  Spboifio  Pehformancb. 
conveyance  by  trustee  for  sale,  covenants  in,  522  et  seq. 

"  grant,"  use  of  word,  in  operative  part,  522. 

parties  to,  528,  1293  note, 
costs  and  expenses  of  trustees,  to  raise,  534. 
co-trustee,  to,  improper,  690. 
co-trustees,  responsibility  of,  for  sale,  501. 
Court,  by,  conversion  of  property  effected  by,  172,  173,  174. 

conduct  of,  to  whom  given,  532. 

duty  of  purchaser  to  disclose  facta,  574. 
Crown  Debt,  under  extent  for,  1057. 
debts,  for  payment  of,  533. 
deposit  on,  trustees  may  accept  cheque  in  payment  of,  517  ;  should  not  leave 

in  auctioneer's  hands,  531 ;  trustees  purchasing  may  pay,  588. 
depreciatory  conditions,  on,  515,  516. 
devise  upon  trust  for,  held  to  pass  the  fee,  238. 
devisee,  by,  of  real  estate  charged  with  debts,  547,  548,  552. 
different  trusts,  of  property  held  on,  509. 
direction  for.     See  Trust  foe. 

discretion  of  trustee  cannot  be  questioned  by  purchaser,  604. 
Drainage  Acts,  charge  under,  effect  of,  on  exercise  of  powers  of  sale,  506. 
duration  of  trust  for  sale,  502. 

equitable  interest,  of,  information  to  be  given  by  vendor,  911. 
equity  of  redemption,  of,  by  trustee  subject  to  mortgage,  505. 
execution  creditor,  sale  by  sheriff'  at  instance  of,  576,  1049. 
executor,  by,  of  assets,  when  efi'eotual,  560  et  seq.     See  Exeoutoe. 

of  real  estate  charged  with  debts,  548  et  seq. 
extinguishment  of  trust  for  sale,  502. 
Extraordinary  Tithe  Redemption  Act,  1886,  under,  507. 
fee  simple,  trust  for  sale  confers,  238. 
foreign  property,  of,  jurisdiction  to  order,  50, 
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heirlooms,  of,  under  Settled  Land  Act,  653,  690  et  seq. ,  879. 
infant's  estate,  of,  when  directed,  1247. 

injunction  to  restrain  improper  sale  by  trustee,  514,  515,  1097. 
judgment  for,  equitable  interests  bound  by,  847,  1293. 

Testing  order  consequential  on,  847,  857. 
judgment  creditor  when  entitled  to  enforce  judgment  by,  1048. 
lands  abroad,  of,  jurisdiction  to  order,  50. 
lease,  trustee  for  sale  may  not  grant,  502,  744. 
leaseholds,  of,  title  to  be  deduced  on,  518  et  seq. 
lots,  in,  right  of  purchaser  to  abstract  of  title,  521. 
lots,  trustees  may  sell  in,  517. 

lunatic's  estate,  of,  when  authorised,  1242.     See  LtrNATic. 
market  overt,  in,  1102,  1151. 

mines,  sale  of,  and  surface  separately,  511,  512,  513. 
mortgage,  sale  to  pay  off,  743. 
mortgage,  trust  for  sale  will  not  in  general  authorise,  503. 

trust  to  mortgage  does  not  authorise  sale,  504. 
mortgagee,  by,  by  -virtue  of  statute,  385  note,  505. 
neglect  by  trustee  to  make,  502,  1165. 
option  of  purchase,  trustee  should  not  lease  with,  602. 
partition,  in  lieu  of,  effect  of,  173,  174.     See  Partition  Acts. 
partition  when  authorised  by  power  of  sale,  505. 
payment  of  debts,  for,  533. 

personal  estate,  trust  for  sale  on  its  insufficiency  for  debts,  533,  534. 
policy  money,  receipt  of,  by  trustees,  530. 
portions,  to  raise,  494,  495. 
possession  to  purchaser,  when  to  be  given,  622. 
postponement  of,  by  trustees,  effect  of,  321,  322,  339,  501,  720. 
power  of— 

consent  to  exercise  of,  507. 

control  of  Court  over  exercise  of,  765  et  seq, 

deferred,  exercise  of,  508. 

discretionary,  piiirchaaer  cannot  question  exercise  of,  604. 

division,  for  purposes  of,  duration  of,  756,  757. 

Drainage  Acts,  charge  under,  effect  of,  on  exercise  of  power,  506. 

executory  trust,  when  inserted  by  Court  in  settlement  under,  144  et  seq. 

implied,  when,  145,  238,  513,  550. 

mortgage,  in,  510,  511.     See  Moktgagb. 

mortgage  with  power  of  sale,  whether  authorised  by  power  to  mortgage, 
604,  505. 

partition  whether  authorised  by,  505. 

personal  representative  of  trustee,  exercisable  by,  259. 

receipts,  whether  implying  power  to  give,  543. 

remoteness,  when  void  for,  108. 

Settled  Estates  Act,  general  power  when  conferred  under,  774. 

Settled  Land  Act,  under,  506,  507.     See  Settled  Lakd  Act. 

settlement,  in,  duration  of,  756,  757;  effect  of  usual  power,  505. 

not  necessary  to  be  inserted  since  Settled  Land  Act,  1882.  .  .  .  507. 

survivorship  of,  509,  610,  752,  753. 

time  within  which  power  should  be  exercised,  510,  511. 

trust  distinguished  from,  533,  634. 

trustee  when  bound  to  exercise,  764,  765. 

usual  power,  whether,  under  executory  trust,  145,  147. 
preliminaries  to  sale  by  trustees,  499. 
propriety  of,  by  trustees,  purchaser  when  bound  to  see  to,  534  et  seq. 
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purchase  of  trust  property  by  trustee  for  sale,  568  et  seq.     See  Purchase. 
purchase-money,  payment  of,  to  person  who  has  ceased  to  be  owner,  900. 
to  trustees,  how  to  be  made,  325,  326,  529,  556,  557. 
purchaser  when  bound  to  see  to  application  of,  533  et  seq. 
unpaid,  lien  of  vendors  for,  921. 
purchaser  whether    bound    by    trust,    276,    1073,    1074,    1100   et   seq.     See 

PUKCHASEK. 

receipt  of  purchase-money  by  trustees,  528,  529,  530,  634,  556,  657. 

power  to  give  receipts,  534  et  seq.     See  Receipt. 
request  for,  how  to  be  testified,  508. 

reversion,  sale  of,  in  concurrence  with  owner  of  prior  estate,  509. 
Settled  Land  Act,  1882,  under  powers  of,  506,  607,  662  et  seq.     See  Settled 
Land  Acts. 

effect  of  Act  on  power  of  sale  arising  under  charge  of  debts,  653,  564. 
solicitor,  liability  of  trustees  for  acts  of,  528,  529. 
solicitor  or  agent,  receipt  of  money  by,  528,  529,  556,  557. 
specific  performance  of  contract  for,  500,  508,  522.    See  Specific  Pekfoemanoe. 
succession  duty  attaching  on  property  does  not  prevent  trustee  making  good 

title,  521. 
survivorship  of  trust  for  sale,  509,  510,  752,  753. 
surviving  partner,  purchase  of  trust  property  by,  575. 
tenant  for  life,  by,  under  Settled  Land  Act,  1882,  .  .  .  147,  506,  507. 

sale  by  trustees  with  concurrence  of,  512,  553. 
timber,  sale  of,  by  trustees  apart  from  estate,  511. 
time  for  sale,  reasonable  time  allowed,  601,  518. 

"  after  death  of  A,"  trust  for  sale,  508. 

"convenient  speed,"  trust  to  sell  with,  601. 

limited  period,  trust  to  sell  within,  502. 

portions,  in  order  to  raise,  488  et  seq. 
title,  commencement  of,  518. 

conditions  as  to,  on  sale  by  trustees,  515,  616. 

investigation  of,  by  trustees  before  sale,  511. 

objection  to,  on  ground  of  improper  appointment  of  trustees,  823. 

production  of  documents  of,  covenants  to  be  entered  into  as  to,  518  et  seq. 

purchaser,  to  be  deduced  to,  518  et  seq. 

trustee  may  do  all  reasonable  acts  for  clearing  title,  521. 
title-deeds,  production  of,  518,  519,  523,  524. 
tortious  sale  of  land  by  trustee,  remedy  for,  1164. 
trust  for— 

administration  action,  how  affected  by,  532. 

assign  of  trustee,  when  competent  to  execute,  753. 

consent   required  to   exercise   of,   under   Settled  Land   Acts,  673  et  seq., 

772  et  seq. 
debts,  for  payment  of,  effect  of,  533. 
extinguishment  of,  502. 
fee  simple  conferred  by,  238. 

heir  of  settlor,  attaches  to,  where  no  trustee  named,  1073. 
heir  of  trustee  when  competent  to  exercise,  255,  256.     See  Heib. 
legal  estate  passing  under  devise  upon,  238,  242,  243,  254. 
limited  interest,  of,  743. 
ministerial,  whether,  or  arbitrary,  16. 
mortgage  not  authorised  by,  503. 

personal  representative  of  trustee,  exercisable  by,  259,  260. 
postponement  of,  766. 
power  of  sale  distinguished  from,  533,  634. 
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proceeds  undisposed  of  result  to  heir,  171. 

remoteness,  when  void  for,  110. 

restriction  on  exercise  of,  under  Settled  Land  Acts,  772  et  seq. 

Settled  Land  Acts,  powers  under,  where  settlement  made  by  way  of  trust 

for  sale,  695  et  seq.,  775  et  seq. 
special  trust,  is,  and  not  use  within  Statute  of  Uses,  234. 
survives,  293,  509,  510. 
that  may  never  arise,  776  note, 
time  within  which  trust  should  be  executed,  502. 
trustee,  by,  to  co-trustee  improper,  590. 
trustee  for— 

"  absolutely  entitled,"  is,  within  Lands  Clauses  Act,  528. 

acceptance  of  trust  by,  226. 

action  instituted  suspends  exercise  of  powers  of,  532,  747,  748,  770. 

advantage,  duty  of  trustee  to  sell  to,  500,  515. 

advice  or  sanction  of  Court  how  obtainable  by,  771  et  seq. 

auction.  Court  will  not  authorise  trustee  to  bid  at,  574. 

beneficiaries,  concurrence  of,  508. 

charge,  may  apply  purchase-money  in  paying  off,  743. 

concurrence  by,  in  sale,  with  other  vendors,  508,  509. 

of  beneficiaries,  508. 
contract  by,  499.     See  sup.,  contract, 
conveyance  by,  522  et  seq.     See  siip.,  conveyance. 
costs  and  expenses  of,  534. 
covenants  on  sale  by,  what  to  be  entered  into,  522  et  seq. 

indemnity,  for,  against  breach  of  covenants,  525. 

production  of  title-deeds,  as  to,  519,  624. 

statutory,  implied  in  conveyance,  623. 
delegation  of  trust  by,  501,  514. 
discharge  of  mortgage  on  settled  estate  by,  743. 
discretion  of,  sale  at,  purchaser  cannot  question  its  exercise,  504. 
discretionary  power  of  postponement,  right  of  beneficiary  to  call  for  sale, 

756. 
inquiries  to  be  answered  by,  631. 

lease,  trustee  for  sale  may  not  in  general  grant,  502,  744. 
leaseholds,  of,  should  not  sell  by  way  of  under  lease,  502. 
limited  interest,  of,  may  concur  in  sale  of  whole,  509,  743. 
married  woman  trustee  can  exercise  discretion,  17,  37. 
mode  of  conducting  sale,  499  et  seq. 
mortgage,  may  not,  503  ;  but  may  sell  to  pay  off,  743. 
neglecting  to  sell,  held  liable,  501,  502, 1165. 
partition,  not  authorised  to  make,  606. 
purchase  of  trust  property  by,  568  et  seq.     See  Pukchasb, 
purchaser  from,   when  bound  to  see  to  propriety  of  sale,  533,  534 ;  or 

application  of  purchase-money,  534  et  seq. 
quantity,  whether  trustee  may  sell  larger,  than  trust  requires,  634. 
receipt  of  purchase-money  by,  633  et  seq.,  556,  557.     See  Keceipt. 
Settled  Land  Acts,  powers  of  trustee  how  restricted  by,  772  et  seq. 
single  trustee,  payment  to,  413. 

solicitor  of,  when  he  may  receive  purchase-money,  528,  529. 
surviving  trustee  can  make  a  good  title,  509,  510. 

notwithstanding  there  be  power  to  appoint  new  trustees,  509,  510. 
tenant  for  life,  trustee  should  not  sell  to  gratify,  506. 
time  for  sale,  501,  502.     See  sup.,  time, 
title,  bound  to  show  good,  511. 
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value  of  property,  duty  of  trustee  to  ascertain,  501. 
vouchers,  right  to  custody  of,  531. 
Trustee  Act,  1893,  provisions  of,  in  reference  to,  516. 
Vendor  and  Purchaser  Act,  1874,  provisions  of,  in  reference  to,  518  et  seq.,  586, 

587. 
vesting  order  in  aid  of  judgment  for,  847,  848,  857. 

SALMON  FISHING,  grant  of,  by  Crown,  to  trustees,  212. 

SALVAGE,  expenditure  with  a  view  to,  jurisdiction  of  Court  to  order,  592,  1247. 

SATISFACTION,  474  ei  seq. 

ademption,  distinguished  from,  474,  483. 

contemporaneous  instruments,  as  between  gifts  contained  in,  483. 

contingent  legacy  not  a  satisfaction  of  previous  vested  interest,  482. 

covenant  to  settle  property,  of,  by  subsequent  advance,  475  et  seq. 

debt,  of,  by  subsequent  legacy,  481,  482. 

direction  for  payment  of  debts  negatives  presumption  of,  482. 

doctrine  of,  explained,  474,  475. 

election  arises  in  cases  of,  but  not  in  cases  of  ademption,  483. 

land,  covenant  to  settle,  not  satisfied  by  settlement  of  money,  478. 

parents  and  persons  in  loco  parentis,  doctrine  of,  applies  only  to,  475,  476. 

partial,  by  legacy  of  smaller  amount  than  that  agreed  to  be  settled,  479,  480, 

481,  482. 
presumption,  is  matter  of,  only,  477. 
residuary  gift  may  operate  by  way  of,  480,  481. 
son,  legacy  to,  not  a  satisfaction  of  interest  of  son's  children,  481. 

SAVINGS  BANK,  deposit  in,  in  another's  name,  88. 
trust,  not  affected  by  notice  of,  32. 

SCANDAL,  charge  of  misconduct  on  part  of  trustee  is  not,  1087,  1088. 

SCHEME. 

charity,  as  to,  182,  625  et  seq.,  1205.     See  Charity. 
improvements,  as  to,  under  Settled  Land  Acts,  674  et  seq. 

SCHOOL. 

appointment  of  new  trustees  of  school  house,  1093. 

chapel  for,  trust  of,  how  to  be  administered,  623. 

corporation,  trustees  for,  falsely  pleading  ignorance,  1276. 

Endowed  Schools  Act,  1860,  provisions  of,  629,  630. 

exemption  of,  from  Mortmain  Act,  105. 

"  free  grammar  and  free  school,"  trust  for,  how  to  be  administered,  630. 

trust  for  poor  applied  to  school  house,  632. 

trustees  of,  religious  opinions  of,  627. 

SCHOOLMASTER. 

ejectment  of  person  ceasing  to  be,  631. 

removal  of,  proceedings  for,  under  Charitable  Trusts  Acts,  1207,  1209. 

under  Eomilly's  Act,  cannot  be  taken,  1204. 
salary  of,  augmentation  or  reduction  of,  by  governors  of  charity,  632. 
trust  for  "  finding  a  master,"  how  carried  into  effect,  631. 

SCOTLAND. 

Accumulations  Act,  1800,  formerly  excepted  from,  101  ;  secus  now,  101. 

chose  in  action,  no  survivorship  of,  by  Scotch  law,  407. 

deposit  of  deeds  in,  creates  no  lien,  49,  50. 

equities  in  respect  of  lands  in,  administered  here,  49,  50. 

executors  here  not  bound  to  know  the  law  of,  407. 
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real  securities  in,  whether  trustees  may  invest  on,  356,  383. 
Trustee  Act,  excepted  from,  860. 

SCRIVENER,  money,  business  of,  now  obsolete,  88,  89. 

SEAL,  86,  417. 

SEARCHES,  purchase,  on,  for  judgments,  &c.,  587,  1045,  1046,  1055,  1056. 

SECOND  MORTGAGE,  investment  on,  382,  383. 

SECRECY,  to  be  observed  by  public  trustee  in  respect  of  trusts  administered  by 
him,  708. 

SECRET  EQUITY,  party  having,  standing  by,  may  be  precluded  from  setting  up, 
925  et  seq. 

SECRET  TRUST,  65  et  seq. 

charity,  for,  heir  at  law  may  compel  disclosure  by  devisee,  67,  68. 
charity,  for  grantor  of  lands  to,  105. 
discovery  as  to,  trustee  bound  to  give,  67,  68. 
parol  evidence  to  prove,  when  admissible,  63,  64,  65,  68. 

unlawful  trust,  devisee  will  not  be  allowed  to  take  under,  but  trust  results  for 
heir  at  law,  66. 

SECRETARY. 

company,  of,  cannot  make  a  profit  by  his  trust,  310. 

new  trustee  in  place  of,  to  whom  land  conveyed,  835  note, 
notice  to,  when  sufdcient,  914. 

SECRETARY  OE  STATE,  not  trustee  as  to  moneys  in  his  hands,  798. 

SECURITY. 

agent,  from,  trustee  not  called  upon  to  require,  287. 

cestui  que  trust,  by,  on  taking  possession,  868. 

company,  issued  by,  transferee  of,  by  what  equities  affected,  901,  902. 

conversion  of,  when  executors  or  trustees  should  make,  332  et  seq. 

costs,  for,  nominal  plaintiff,  264  note. 

deposit  of,  with  bankers  of  trustees,  329. 

hazardous,  though  not  wasting  securities,  343. 

insufficient,  investment  on,  372  et  seq.,  1170,  1171,  1173,   1174  et  seq.      See 

Investment. 
marshalling  securities  as  between  purchasers,  929,  930. 
money,  for,  gift  of,  in  will  may  pass  mortgage  in  fee,  254. 
negotiable,  when  capable  of  being  followed,  269,  1151,  1162. 
personal,  trust  money  should  not  be  invested  or  continued  in,  343,  344,  347, 

348,  381. 
power  to  invest  in  securities  will  not  authorise  purchase  of  shares,  351. 
promissory  note  is  not,  344. 
public  trustee,  not  required  from,  707. 

real  securities,  investment  in,  by  trustees,  372  et  seq.    See  Investment. 
refund,  to,  when  required  from  recipient  of  money,  408. 
safe  custody  of,  by  trustees,  327,  328. 
shares  in  railway  are  not,  361. 

tenant  for  life  of  ren  ewable  leaseholds,  by,  i5(i  et  seq. 
terminable  securities,  what  are,  362. 
trustee  required  to  give,  for  due  execution  of  trust,  1095. 
vary  securities,  power  to,  333,  367,  371  ;  a  "  usual  power,"  145. 

SEISIN. 

curtesy,  what  required  to  give,  933,  945  et  seq. 
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equitable,  933,  934. 

revocation  of  will  by  disturbance  of,  932. 
ex  parte  materM,  descent  in  case  of,  1062. 
infant,  of,  ex  parte  materiut  of  leaseholds  for  lives  may  be  changed  to  seisin 

ex  parte  paternd,  1246,  1247. 
possessio  fratris  of  a  trust,  933,  1062. 

SELECTION. 

power  of,  distinguished  from  power  of  distribution,  768,  1079. 
not  interfered  with  by  Court,  768. 

SEPARATE  USE,  968  et  seq.     See  Married  Woman. 

SEQUESTRATION. 

corporation,  against,  1213. 
delivery  in  execution  by,  1049. 

SERVICE. 

jurisdiction,  on  person  out  of,  50,  430. 

motion  for  payment  into  Court,  of  notice  of,  1256. 

Trustee  Act,  under,  428,  429,  845  note,  1306,  1311. 

SET-OEF,  895  et  seq. 

agreement  for,  when  presumed  in  equity,  895,  896. 

army  agent,  by,  against  proceeds  of  oflBcer's  commission  in  his  hands,  912. 

assignee  of  debt  when  bound  by  set-oif  against  assignor,  892,  893. 

assignor,  between,  and  trustee,  does  not  affect  assignee,  892  note. 

autre  droit,  of  debt  due  in,  not  permitted,  896,  897,  899. 

banker  and  customer,  between,  896,  897,  1153,  1154. 

trust  account  and  private  account,  1153,  1154. 
bankrupt  co-trustee,  against,  to  prejudice  of  solvent  co-trustee,  1185. 
bankrupt  legatee,  as  against,  by  executor,  899. 
bankrupt  trustee  entitled  to  beneficial  interest,  against,  1185. 
bankruptcy  of  debtor  or  creditor,  effect  of,  899. 
costs,  for,  how  affected  by  solicitor's  lien,  894  note, 
costs,  of  proportion  of,  against  debt  due  from  co-trustee,  788. 
costs,  solicitor  may  set  off,  in  accounting  for  receipts  to  trustees,  796,  797. 
damages,  mere  right  to,  cannot  be  set  off  against  debt,  899. 
debt  of  trustee,  for,  against  his  costs,  788  ;  or  beneficial  interest,  893,  894. 
defaulting  trustee  cannot  set  off  gain  against  loss,  1174. 
equity,  in,  may  be  though  not  at  law,  895,  896. 

cross  demand  must  not  be  in  autre  droit,  896  et  seq. 
legatee  and  executor,  between,  894,  898. 

statute  barred  debt,  of,  898. 
mortgagee  and  executor,  between,  899. 

SETTING  ASIDE. 

deed,  costs  of  action  for,  1270,  1271. 

deed,  creditors',  81  et  seq. 

purchase  of  trust  property  by  trustee,  576  et  seq.     See  Pukohasb. 

SETTLED  ACCOUNT,  opening,  against  solicitor  trustee,  783. 

ETTLED  ESTATES  ACT. 

general  powers  of  sale  or  leasing  when  granted  under,  774. 
investment  of  purchase-money  under  powers  of  Settled  Land  Acts,  679. 
leaseholds  which  tenant  for  life  entitled  to  enjoy  in  specie,  purchase-money  of, 

how  to  be  dealt  with,  334  note, 
money  arising  from  land  sold  under,  devolution  of,  1216, 
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powers  given  by,  how  affected  by  Settled  Land  Acts,  774. 

trustees  when  proper  persons  to  apply  to  Court  under,  738,  870  note. 

SETTLED  LAND  ACTS,  Chap.  xxii.  646-697  ;  Chap.  xxiv.  s.  2,  772-779. 
abortive  sale,  costs  of,  685. 
accumulation  of  income,  trust  for,  effect  of,  660. 
Act  of  Parliament,  general,  may  form  part  of  a  settlement,  649. 
action  for  execution  of  trusts,  decree  in,  does  not  prevent  exercise  of  powers, 

sevible,  669. 
additions  or  alterations  to  buildings,  expenditure  for,  when  allowed,  674  note. 
Agricultural  Holdings  Act,  1883,  applications  of  money  in  improvements  under, 

682. 
assignee  not  affected  by  exercise  of  powers,  664. 
assignment,  powers  under  Act  incapable  of,  664. 
award  to  vicar  "and  his  successors,"  not  a  settlement,  647. 
base  fee,  owner  of,  may  exercise  powers  of  Acts,  658. 

capital  money  arising  under  the  Acts,  definition  of,  679,  680. 

devolution  of,  as  land  or  personalty,  686,  687. 

investment  and  application  of,  679  et  seq. 

application  for,  how  to  be  made,  687,  688. 

payment  of,  to  trustees,  659,  682,  686  ;  or  into  Court,  686. 

prospective  order  as  to.  Court  will  not  make,  678. 

purchase  of  land,  when  to  be  applied  in,  681. 
charge  of  debts,  powers  of  sale  or  mortgage  by  virtue  of,  how  affected  by  Acts, 

553,  554. 
charges,  power  of  tenant  for  life  to  convey  free  from,  664. 
chattels,  sale  of,  690  et  seq.     See  infra,  heirlooms. 
compound  settlement,  what  instruments  constitute,  648  et  seq. 
conflict  between  provisions  of  settlement  and  Act,  provision  for,  773. 
conveyance  by  beneficial  owner,  parties  to,  880,  881. 
conveyance  by  tenant  for  life,  663,  664. 

conveyance  of  land  purchased  under  provisions  of,  688,  689,  693. 
copyholds,  fine  payable  on  sale  of,  under  Acts,  264. 
costs  payable  by  trustees  out  of  purchase-money,  682,  685. 
costs  payable  out  of  capital  money,  791. 

Court,  powers  of,  under  Acts,  672,  673,  682,  686  et  seq.,  772  et  seq. 
Crown  entitled  in  reversion  bound  by  exercise  of  powers,  658. 

when  entitled  to  proceeds  of  sale  under,  181. 
curtesy,  tenant  by,  exercise  of  powers  of  Acts  by,  659. 
[       derivative  settlement,  when  to  be  deemed  part  of  original  settlement,  651  et  seq. 
enfranchisement,  power  of,  conferred  by  Acts,  146,  147,  663. 
exchange,  power  of,  conferred  by  Acts,  146,  147  note,  663,  669. 
executors  when  trustees  for  purposes  of,  652. 
expenses  incurred  under,  trustee  may  reimburse  himself  for,  790. 
fines  on  granting  of  leases  are  capital  moneys,  679  note, 
heir  at  law,  when  tenant  for  life  under  Acts,  657  note. 
heirlooms,  653,  690  et  seq. 

directions  for  disposal  of,  where  mansion  house  sold,  673  note. 

proceeds  of  sale  of,  are  capital  money  under  Acts,  679,  879. 
but,  serrible,  do  not  devolve  as  land  but  as  personalty,  691, 

sanction  of  Court  required  to  sale  of,  690,  691. 
improvements,  application  of  trust  money  in,  673  et  seq. 

definition  and  enumeration  of,  673  note, 
income  of  land,  person  entitled  to,  may  exercise  powers  of,  659  tt  seq. 
incumbrances,  discharge  of,  681  el  seq. 
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infant,  exercise  of  powers  of  Acts  on  behalf  of,  656,  662. 

investment  under,  of  moneys  liable  to  be  laid  out  in  land,  359,  360,  369. 

direction  of  tenant  for  life  as  to,  687. 

of  moneys  paid  into  Court  under  Acts  of  Parliament,  679. 
jointress  whose  jointure  paid,  position  of,  657  note, 
jointure,  discharge  of,  by  conveyance  of  tenant  for  life,  664. 
judgment  in  action  to  execute  trusts,  effect  of,  on  powers,  669. 
land  improvement  charges,  discharge  of,  683. 
leaseholds,  proceeds  of  sale  of,  how  to  be  dealt  with,  688. 
leases,  powers  as  to  granting,  conferred  by  Acts,  146,  147,  663,  668. 
limited  interests,  application  of  money  arising  from,  689. 
lunatic,  exercise  of  powers  on  behalf  of,  656,  670. 
mansion  house,  lease  or  sale  of,  consents,  &o. ,  necessary  to,  673. 
married  woman,  exercise  of  powers  by,  694. 

mines,  power  of  tenant  for  life  to  work,  212  ;  to  sell,  512  ;  to  lease,  147,  212, 
663. 

purchase  of,  out  of  capital  moneys  arising  under  Acts,  681. 
mortgage,  money  raised  on,  when  capital  money,  679. 

power  of  tenant  for  life  to  make,  669,  679,  685. 
mortgagees  of  tenant  for  life,  consent  of,  when  required,  664. 

costs  of  obtaining,  685.  > 

notice  to  trustee  of  intention  to  exercise  powers,  when  to  be  given,  668  et  seq. 

general  notice  now  sufficient,  670  ;  except  as  respects  mortgage  or  charge, 
670. 

mode  of  giving,  670,  671  ;  number  of  trustees  to  receive,  670,  671. 

purchaser  not  bound  to  inquire  as  to  giving  of,  671. 

waiver  of,  by  trustees,  670,  671. 
Parliament,  applications  to,  costs  of,  allowed,  718. 
partition,  power  to  concur  in,  conferred  by  Acts,  662,  663. 
powers  conferred  by  Acts  generally,  662  et  seq.     See  infra,  tenant  for  life. 

restriction  imposed  by  Acts  on  powers  of  trustees,  553,  554,  772  et  seq. 
purchase-money  of  land,  payment  of,  to  trustees,  657. 
purchaser  under,  inquiries  to  be  made  by,  671. 
rebuilding,  expenditure  for,  when  allowed,  675. 
receipts  of  trustees  under,  647,  692. 
remainderman,  provisions  for  protection  of,  666  et  seq, 
reversionary  interest,  application  of  purchase-money  of,  334  note,  689. 
sale,  poiyers  of,  conferred  by  Acts,  146,  147,  506,  507,  663  et  seq. 
sale,  trust  or  direction  for,  775  et  seq. 
scheme  for  improvements  under,  676,  677,  695. 
Settled  Estates  Act,  powers  of,  how  affected,  774. 
settled  land,  what  is,  776. 
settlement,  definition  of,  646  et  seq. 

instruments  constituting,  647  et  seq. 

powers  of,  may  be  exercised  in  addition  to  powers  of  Acts,  665,  666,  693,  694. 
consents  required  to  exercise  of,  773  et  seq. 
shares,  where  settled  property  divided  into,  powers  how  exercisable,  774,  775. 
solicitor  for  trustees,  notice  to  be  given  to,  669. 

solicitor  of  tenant  for  life  not  appointed  trustee  for  purposes  of,  42,  655. 
summons,  application  by,  to  Court  under,  655. 
surrenders,  powers  to  accept,  conferred  by  Acts,  663. 
tenant  for  life- 
annuitants  held  to  have  powers  of,  661. 

bankruptcy  of,  effect  of,  on  exercise  of  powers,  774. 

bribe,  acceptance  of,  for  granting  lease,  672. 
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consent  of,  to  exercise  of  powers  by  trustees  when  necessary,  773,  774,  775, 

776. 
contract  by,  not  to  exercise  powers,  is  void,  664,  665. 
conveyance  by,  effect  of,  663,  664. 
costs  allowed  to,  682,  685,  686. 
dealings  between,  and  the  trustees,  662. 

definition  of,  under  Acts,  657  et  seq.  ;  what  persons  are  within,  657  et  segf. 
diflferenoes  between,  and  the  trustees,  693. 
easements,  exchange  of,  not  within  powers  of,  664  note, 
exchange,  powers  of,  cannot  be  clogged  by  provisions,  665. 
forfeiture,  exercise  of  powers  by,  does  not  occasion,  664,  666. 
infant,  exercise  of  powers  on  behalf  of,  656,  662. 
investment  of  capital  money,  powers  in  reference  to,  668,  686,  687. 
leave  to,  to  sell  land  settled  on  trust  for  sale,  777,  778. 
lunatic,  consent  of,  when  required,  774. 
lunatic,  exercise  of  powers  on  behalf  of,  656,  670. 
lunatic,  not  a  trustee  within  Lunacy  Act,  1890,  669  note, 
married  woman,  exercise  of  powers  by,  694. 
persons  having  powers  of,  658  et  seq. 

powers  of,  under  Acts,  generally,  146,  211,  212,  662  et  seq. 
cannot  be  assigned,  664  ;  are  cumulative,  666,  774,  775. 
must  be  exercised  bond  fide,  668. 
provisions  prohibiting  exercise  of,  are  void,  665. 
trustees  with  estate  pur  autre  vie  cannot  exercise,  658  note, 
reimbursement  of  expenditure  by,  when  allowed,  678,  679,  684. 
sale  with  consent  of  mortgagee  of  life  estate,  664. 
several  persons  together  may  eonstitute,  774,  775,  776. 

but  consent  of  one  is  sufficient,  775. 
trustee,  is,  in  relation  to  exercise  of  his  powers,  517,  666  et  seq. 

will  not  be  appointed,  for  purposes  of  Acts,  42,  43. 
undesirable  investment  by,  668. 
wrongful  re^fusal  by,  to  exercise  power,  774. 
tenant  for  years  when  competent  to  exercise  powers  of,  658,  659,  660. 
tenant  in  fee  with  executory  limitation  over  may  exercise  powers  of,  658,  659. 
tenant  in  tail  may  exercise  powers  of,  658. 

secus  of  estates  given  for  public  services,  658. 
tenant  ywr  auti-e  vie  may  exercise  powers  of,  668,  659. 
Thellusson  Act  held  to  constitute  part  of  a  settlement,  649. 
timber,  power  of  tenant  for  life  to  cut,  209  et  seq.,  673. 

proceeds  of  sale  of,  when  capital  money,  679. 
title  of  honour  is  land  within  meaning  of,  691. 

trust  for  sale,  exercise  of  powers  where  settlement  is  by  way  of,  695  el  seq. 
776  et  seq. 

trustees  for  purposes  of— 

appointment  of,  42,  651,  652. 

by  Court,  653,  656. 

discretion  of  Court,  how  to  be  exercised,  655. 
to  receive  money  under  Lands  Clauses  Act,  688. 

compound  settlement,  of,  when  necessary,  652. 

settlement  should  contain  express  appointment,  654. 

Trustee  Act,  1893,  under,  1298,  1299. 
broker  and  solicitor,  may  select,  687  note, 
consent  of,  when  required  to  exercise  of  powers,  673  ei  seq. 
conveyance,  liow  far  bound  to  see  to  sufficiency  of,  693. 
definition  of,  651,  652. 
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differences  between,  and  tenant  for  life,  693. 

discretion,  exercise  of,  by  trustees  when  required,  687,  689. 

executors  having  power  to  sell  settled  lands  are,  652. 

indemnity  to,  giving  consent,  &c.,  to  exercise  of  powers,  692. 

independent  persons,  must  be,  826. 

notice  to,  of  intention  to  exercise  powers,  668  et  seq.     See  sup.,  notice. 

number  of,  to  whom  capital  moneys  to  be  paid,  656,  657. 
to  whom  notice  to  be  given,  670. 

persons  proper  to  be  appointed,  42. 

persons  resident  out  of  jurisdiction  appointed  under  special  circumstances, 
656. 

power  of  sale  with  consent  of  tenant  for  life,  trustees  with,  are,  653. 

propriety  of  sale,  not  bound  to  inquire  as  to,  unless  on  suspicion  of  fraud, 
672. 

receipt  of,  647,  692. 

solicitor  not  appointed,  42. 

tenant  for  life  will  not  be  appointed,  42,  655  ;  nor  his  solicitor,  42,  655. 

title,  when  not  liable  to  see  to,  693,  694. 
undivided  share,  settlement  of,  657  note. 
Universities  and  College  Estates  Act,  made  applicable  under,  697. 

SETTLEMENT. 

alteration  of,  by  Court  in  case  of  divorce,  832. 

bankruptcy,  settlor  cannot  settle  own  property  with  trust  to  go  over  on,  except 

on  marriage,  118. 
compound,  under  Settled  Land  Acts,  648  et  seq.     See  Settled  Land  Acts. 
conversion  of  land  or  money  under  trusts  of,  1215  et  seq.     See  CoNVEESiON. 
conveyance  upon  trusts  of,  how  to  be  framed,  595  et  seq. 
covenant  or  agreement  to  settle  property,  effect  of,  161. 

avoidance  of,  as  against  trustee  in  bankruptcy,  85,  86. 

execution  creditor  of  settlor,  rights  of,  as  against  c.  q.  t.,  250. 

satisfaction  of,  by  advance  by  parent,  474  et  seq.     See  Satisfaction. 

trustee  under  settlement  entitled  to  assume  due  performance  of,  231. 
definition  of,  under  Bankruptcy  Act,  1883,  ...  85,  86. 

under  Settled  Land  Acts,  646  ei  seq. 
equity  of  married  woman  to,  951  et  seq.     See  Maekibd  "Woman. 
executory  trust  for,  how  carried  into  effect,  129  et  seq.,  596.     See  Executory 

Trust. 
impeachable,  trustee  should  assume  validity  of,  until  actually  impeached,  318. 
infant  married  woman,  by,  confirmation  of,  by  her  while  covert,  982. 
inoperative,  trustees  of,  ordered  to  reconvey,  419. 
judgment  debt,  onus  of,  thrown  on  unsettled  estates,  928. 
leaseholds,  of,  does  not  per  se  imply  a  direction  to  renew,  438,  439. 
marriage  articles,  executory  trusts  in,  129  et  seq.     See  Executoey  Trust. 
marriage,  on,  avoided  if  in  fraud  of  creditors,  82. 

married  woman,  by,  of  own  property,  with  restraint  on  anticipation,  1019, 
married  woman,  by,  of  reversionary  cjwse  in  action,  void,  962. 
Married  Women's  Property  Act,  not  interfered  with  or  affected  by,  1005,  1006, 

1019. 
new  property,  of,  on  old  trusts,  78. 

personalty,  of,  so  as  to  correspond  with  limitations  of  realty,  91,  133. 
post-nuptial,  executory  trust  in,  construed  as  in  will,  144. 
power  of  sale  in,  effect  of,  506  et  seq.     See  Sale. 
precatory  trust  may  arise  by  words  of  recommendation,  &c.,  in,  149. 
protector  of,  455  et  seq.    See  Protector  of  Settlement. 

5  D 
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purchaser  under,  who  is,  as  against  judgment  creditor,  1048. 

realty,  of,  usual  frame  of,  454,  455. 

rectification  of,  in  conformity  with  marriage  articles,  129,  130. 

distinction  where  settlement  after  marriage  and  where  before,  130. 
referential,  form  of,  595. 

renewable  leaseholds,  of,  when  implying  direction  to  renew,  438,  439. 
resettlement,  effect  of,  650. 
resulting  trust  when  arising  under,  163  et  seq. 

separate  use  of  married  woman,  for,  968  et  seq.     See  Maeeied  Woman. 
Settled  Land  Acts,  under,  what  is  a,  646  et  seq. 
settlor,  who  may  be.  Chap.  iii.  s.  1,  19-27. 
"strict,"  meaning  of  term,  143. 
tenant  for  life  and  remainderman  under,  rule  of  conversion  not  applicable  to, 

342,  343. 
voluntary,  of  lands  or  chattels  real  (but  not  of  personalty)  formerly  defeated 

by  subsequent  sale  by  settlor,  80  ;  secus  now,  81. 
void  as  against  creditors,  when,  81  et  seq.     See  Voluhtaet  Settlement, 

SETTLOR.     See  Settlement. 

who  may  be.  Chap.  iii.  s.  1,  19-27. 

SEVERANCE. 

estate  from  powers,  of,  760  et  seq. 

trustees,  by,  in  legal  proceedings,  not  in  general  permitted,  292. 

SHALL  AND  MAY,  in  Acts  of  Parliament,  force  of,  294  note. 

SHARE. 

aliquot,  payment  of,  into  Court  sometimes  ordered,  1255,  1256. 
mortgage  of  undivided,  loan  on,  whether  authorised,  382. 
payment  out  of,  on  application  of  person  entitled  to,  428. 
sale  of  undivided,  743. 

SHARES.    See  Stock. 

breach  of  trust  by  neglecting  to  get  in,  1174. 

certiiicates  for,  deposit  of,  by  trustee,  for  own  debt,  924. 

charging  order  on,  under  1  &  2  Vict.  u.  110,  .  .  .  1040  et  seq.     See  Chaeging 

Oedbe. 
choses  in  action,  how  far  to  be  regarded  as,  272,  901. 
co-executor,  transfer  of  shares  by,  298. 

constructive  trustee  of,  vendor  after  contract  for  sale  is,  836. 
conversion  of,  in  canal,  insurance  or  railway  companies,  30,  321,  335. 
distringas,  writ  of,  notice  in  lieu  of,  extended  to,   1252.     See  Disteingas. 
dividends  on,  how  received,  291,  879.     See  Dividends. 
investment  in,  351,  355. 
legal  title  to,  priority  by  obtaining,  1102. 
married  woman,  of,  provisions  of  Married  Women's  Property  Acts,  as  to,  1020, 

1024,  1025. 
new,  are  an  accretion  to  trust  estates,  1175. 

but  trustees  cannot  accept,  unless  expressly  authorised,  746. 
new  trustee,  how  vested  in,  811,  812. 
notice  of  equitable  interest  in,  effect  of  giving,  905,  906. 
purchase  by  trustee  of  shares  belonging  to  trust,  579. 
resti'aining  order  as  to,  under  5  Vict.  c.  5,  a.  4,   ,   .   .   1249  el  seq. 
retention  of,  belonging  to  testator,  by  executor,  whether  justifiable,  322,  S23. 
security,  shares  in  railway  are  not,  351. 

standing  in  one  name  only,  trustees  should  not  invest  in,  353. 
stock,  are,  within  Trustee  Acts,  854, 
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things  in  action,  are,  within  Bankruptcy  Act,  271,  272,  901  note. 

transfer  of,  by  deed,  1102  note. 

transferee  of,  when  subject  to  equities  affecting  transferor,  900,  901. 

trustee  of,  liable  as  if  beneficial  owner,  267. 

trusts  of,  company  not  bound  to  take  notice  of,  905. 

vesting  orders  as  to,  854  et  seq. 

voting  in  respect  of,  power  of  executors  to  agree  as  to,  769  note. 

SHELLEY'S  CASE. 

rule  in,  application  of,  to  trusts,  126. 

separate  use  of  married  woman,  where  life  estate  is  for,  136. 

where  estates  of  ancestor  and  heir  of  different  qualities,  126. 
SHIP. 

mortgagee  of,  selling,  not  express  trustee  of  surplus  proceeds,  1126. 

purchase  of,  in  name  of  stranger,  187. 

vesting  orders  as  to  shares  in,  1296. 

SIGNATURE. 

declaration  of  trust,  required  for,  59  ;  by  whom,  59. 
receipt,  of,  must  be  by  all  trustees,  290,  554. 

SIMONY. 

advowson,  purchase  of,  when  simoniacal,  119. 

presentation,  direction  to  purchase,  for  a  particular  person,  119. 

SIMPLE  CONTRACT  DEBT.     See  Debt. 

breach  of  trustier  se  creates  simple  contract  debt  only,  228,  1173. 

interest  on,  when  allowed,  617. 

lands  of  trustee  trading  liable  for,  267. 

money  to  be  converted  into  land  formerly  not  liable  for,  1217. 

real  assets,  now  payable  out  of,  1066,  1068  ;  under  devise  for  payment  of  debts, 

1064. 
retainer  of,  by  executor,  1070  ;  none  by  heir  or  devisee,  1069. 
specialty  and  simple  contract  debts  now  rank  in  equal  degree,  230,  267,  617, 

1070. 
trust  for  payment  of  debts,  under,  how  paid,  614  et  seq. 

SIMPLE  INTEREST.    See  Intbkest. 

usually  charged  for  improper  retainer  of  trust  money,  394  et  seq. 

SIMPLE  TRUST. 

assets,  is,  within  Statute  of  Frauds,  s.  10,  .  .  .  1065. 

cestui  que  trust,  estate  of,  in  what  it  consists.  Chap,  xxvii.  s.  1,  867-884. 

intermediate  equitable  interests  not  regarded,  883. 

judgment  against  c.  q.  t.  under  Statute  of  Frauds,  s.  10,  .  .  .  1035,  1036. 

under  recent  Acts,  1047. 
nature  of,  explained,  3,  16. 
powers  of  trustee  holding  upon,  709. 
special  trust,  when  converted  into,  884. 
Uses,  Statute  of,  applicable  to,  5. 

SINGLE  TRUSTEE.     See  Sole  Trustee. 

SOCIETY  OF  FRIENDS,  burial  ground  restricted  to,  trust  for  keeping  in  repair, 
122. 

SOLE  TRUSTEE. 

appointment  or  continuance  of,  in  general  improper,  43,  820. 
composition  of  debts,  &;c.,  by,  738. 
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SOLE  TKUSIE'E— continued. 

Court  will  not  appoint,  except  under  special  ciroum.stanoes,  842. 
death  of,  to  whom  notice  given,  effect  of,  910,  911. 
judicial  trustee  may  be  appointed  to  act  as,  698. 
jurisdiction,  where  resident  out  of,  receiver  appointed,  1263. 

vesting  order  as  to  interest  of,  865. 
payment  of  money  to,  when  justifiable,  413. 
power  when  exercisable  by,  739,  756. 
Public  Trustee  may  be  appointed  to  act  as,  43,  701. 
retirement  of,  819,  820. 

Settled  Land  Acts,  powers  of,  whether  exercisable  by,  656,  657,  671. 
solicitor,  who  is,  should  have  other  professional  advice,  789  note, 
trust  when  exercisable  by,  756. 
Trustee  Act,  under,  when  Court  will  appoint,  842. 

SOLICITOR. 

advancement,  presumption  of,  rebutted  where  son  is,  200. 
affidavit  of  fitness  of  trustee,  not  proper  person  to  make,  1306. 
assertion  of,  trustee  acting  on,  1171. 

borrower,  of,  trustee  lending  money  should  not  employ,  393. 
breach  of  trust,  wilfully  advising,  may  be  struck  off  roll,  1168. 

when  liable  for,  1163,  1164. 
cestui  que  trust,  of,  cannot  bind  him  by  contract  with  trustee,  673. 
constructive  notice  through  solicitor  or  agent,  1104,  1105. 
constructive  trustee,  when  liable  as,  214,  215,  1159,  1163. 
costs,  may  set  off,  against  receipts,  796,  797. 
co-trustees  should  act  by  same,  292. 

should  not  rely  on  solicitor  co-trustee,  230,  788. 
declaration  of  trust,  misleading,  by,  215. 

deposit  of  money  with,  for  investment,  does  not  create  trust,  89,  392,  393. 
deputy    appointed    by   Public    Trustee    may    not   act  as    solicitor   to  trust 

administered  by  him,  708. 
direction  to  employ  testator's,  trustees  whether  bound  by,  797. 
election  by,  as  to  charging,  under  Solicitors'  Eemuneratiou  Act,  789. 
employment  of,  by  trustees,  when  justifiable,  282,  286,  287,  788. 

to  receive  moneys,  286,  287,  326,  529,  630,  657. 
fraud  of,  1171. 

ignorance  or  negligence  of,  trustees  when  liable  for,  379. 
incumbrances  created  by  client,  solicitor  buying  up,  is  accountable,  307. 
investment,  advising  trustee  as  to,  duty  of,  379. 
receiving  money  for,  liability  of,  392,  393. 

trustee  should  not  entrust  money  for,  to  his  solicitor,  411  note,  1171. 
joint  retainer  of,  liability  of  trustees  in  case  of,  788. 
liability  of,  to  indemnify  co-trastee,  230. 
lien  of,  for  costs,  796,  797,  894  note,  902  note,  906. 
notice  of,  on  documents,  not  bound  to  give,  905. 
right  to  set  off  costs  is  in  general  subject  to,  894  note, 
trustees'  priority  over,  796. 
Limitation,  Statutes  of,  when  entitled  to  plead,  1161  note, 
loan  of  trust  money,  solicitor  negotiating,  when  liable  for  breach  of  trust,  392, 

393. 
married  woman,  retainer  of  solicitor  by,  979,  1013. 

money  scrivener,  business  of,  now  obsolete,  and  transacted  by  solicitor,  89. 
mortgages  on  client's  property,  buying  up,  1098. 
notice  to  solicitor  of  trustee  not  necessarily  notice  to  trustee,  915. 
partner,  when  liable  for  breach  of  trust  by,  1163,  1164. 
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SOJAOITOU— continued. 

protection  of  rights  of,  under  Public  Trustee  Act,  707. 

purchase  by,  from  client  not  set  aside  after  lapse  of  time,  1118. 

purchase  in  name  of  son,  a  solicitor,  held  not  an  adyanoement,  200. 

purchase  of  trust  property  by,  when  improper,  571. 

purchase-money,  misapplication  of,  by  solicitor  trustees  liable  for,  657,  558. 

payment  of,  to  solicitor  of  trustees,  629,  530. 
receipt,  cannot  give,  virtute  offldi  for  money  recovered  in  action,  287. 
sale,  liability  of  trustee  for  acts  of  solicitor  in  reference  to,  529,  530. 
securities  to  bearer  not  to  be  left  with,  328. 
security  to,  for  professional  charges,  when  set  aside,  783. 
Settled  Land  Act,  not  appointed  trustee  under,  42. 
sole  trustee,  appointment  of,  as,  239  note, 
surveyor,  trustees  should  not  leave  appointment  of,  to  their  solicitor,  375,  385 

note, 
tenant  for  life,  of,  not  appointed  trustee  under  Settled  Land  Act,  42,  655. 
testator,  to,  whether  trustees  should  employ,  797. 

Trustee  Act,  whether  eligible  to  be  appointed  under,  841. 
title-deeds,  when  trustee  may  deposit  with,  328,  329. 
trust  money  not  to  be  left  under  control  of,  286,  1172. 
trustee  justified  in  employing,  for  conduct  of  trust,  788. 

but  should  not  delegate  his  duty  to,  282,  375,  410  note,  1170,  1171. 
when  liable  for  acts  of,  379,  788. 
trustee,  of,  has  no  lien  on  trust  fund,  796. 

notice  to  be  given  to,  under  Settled  Land  Acts,  670. 
release  drawn  by,  418. 

when  debarred  from  accepting  payment  of  costs  out  of  trust  estate,  1160. 
when  liable  for  breach  of  trust,  1159,  1160,  1163. 
trustee  who  is,  cannot  charge  for  time  and  trouble,   312,  313,  314,  782, 
1268. 

costs  of,  form  of  order  as  to,  1268. 

co-trustees,  liability  of,  for  acts  of,  788. 

co-trustees,  several,  made  defendants  to  suit  allowed  to  employ  one,  314. 

country  solicitor  defending  suit  by  agent,  costs  when  allowed  to,  314. 

non-professional  charges  not  allowed  unless  expressly  authorised,  312,  313, 

314. 
not  removeable  against  his  will,  840  note, 
partner,  trustee  employing  his,  when  allowed  to  charge,  314. 
value  of  security,  trustees  should  not  rely  on  advice  of  solicitor  as  to,  1170. 
valuer,  trustees  should  not  leave  appointment  of,  to  their  solicitor,  375,  685 
note. 
SOLICITORS'  ACT,  1843,  .  .  .  797,  798. 
SOLICITOES'  REMUNERATION  ACT,  1881,  .  .  .  789. 

solicitor  electing  to  charge  under  old  system,  whether  trustee  should  employ,  789- 

SON.     See  Child  ;  Advancement. 

SOUTH  SEA,  stock  and  annuities,  investment  in,  344. 

SOVEREIGN.     See  Crown. 

declaration  of  trust  by,  19,  20,  54. 
Frauds,  Statute  of,  whether  bound  by,  57. 
parens  patrice,  is,  1202,  1206. 
prizes  taken  in  war  vest  in,  20. 

grant  to  trustees  for  captors,  20, 
trustee,  may  be,  29,  30. 
will  of,  as  to  private  property,  20. 
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SPECIAL  CASE,  423. 

SPECIAL  OCCUPANT,  892. 

devolution  of  estate  in  absence  of,  186. 
heir  taking  as,  may  disclaim,  220. 

SPECIAL  POWER.     See  Powbk. 

SPECIAL  TRUST. 

assets,  is  not,  within  Statute  of  Frauds,  s.  10,  .  .  .  1065. 

cestui  que  trust,  estate  of,  in  what  consisting,  Chap,  xxvii.  s.  2,  884-887. 

continues  until  countermanded  by  c.  q.  t.,  886. 

nature  of,  explained,  3,  16,  234,  709. 

powers  of  trustees  under,  709,  710. 

simple  trust,  how  converted  into,  884. 

Statute  of  1  Ric.  3.  u.  1  not  applicable  to,  4. 

Uses,  Statute  of,  not  applicable  to,  5,  234. 

SPECIALTY  DEBT. 

breach  of  trust,  when  created  by,  229,  1173. 

devise  avoided  as  against  specialty  creditor,  229. 

heirs  where  bound  by,  229,  230. 

innocent  trustee,  claim  of,  to  indemnity,  is,  1177. 

interest  on,  when  allowed,  under  creditors'  deed,  618,  619. 

priority  of,  formerly,  in  administration  of  assets,  1063  et  seq. 

retainer  of,  by  executor,  1070. 

by  heir  or  devisee,  1068  and  note, 
simple  contract  debt,  now  ranks  in  equal  degree  with,  230,  267,  617,  1070. 
trust  for  payment  of  debts,  rights  of  specialty  creditor  under,  617,  618. 

SPECIE,  enjoyment  in,  a  question  of  intention,  333,  334,  336. 

SPECIFIC  APPROPRIATION. 

letter  of  advice  as  to  special  credit  opened  when  constituting,  89. 

loan  for  specific  purpose,  effect  of,  1153. 

trustee  in  bankruptcy,  money,  &c.,  followed  into  hands  of,  270,  1184. 

SPECIFIC  BEQUEST. 

direction  to  enjoy  in  specie  distinguished  from,  333. 

residuary,  distinguished  from,  as  regards  duty  of  trustee  to  convert,  333. 

SPECIFIC  PERFORMANCE. 

costs  of  trustee  in  action  for,  when  chargeable  on  trust  estate,  511. 

where  trustee  cannot  make  a  title,  1265. 
judgment  for,  makes  legal  owner  a  trustee  within  Trustee  Acts,  836. 
laches  in  bringing  action  for,  effect  of,  1119. 
lands  abroad,  contracts  as  to,  when  enforced,  49,  50. 
married  woman,  at  instance  of,  979. 
mortgage,  of  agi-eement  to  give,  605  note, 
trust,  of,  could  not  be  at  common  law,  15. 
trustee,  against,  when  granted,  501. 

breach  of  trust,  not  when  it  involves,  501. 

hardship,  whether  in  case  of,  521,  522. 

heir  of  trustee  for  sale,  who  has  bought  by  agent,  in  favour  of,  571. 

improper  sale  by  trustees  not  enforceable,  500 . 

request  of  party,  where  trustee  has  not  obtained  proper,  508. 

trust  for  sale  to  pay  debts,  under,  where  sale  long  postponed,  534. 

unreasonable  annulment  of  sale,  in  case  of,  516. 
trustee,  at  instance  of,  not  granted  where  sale  impeachable  by  c.  q.  t,,  516. 
unlawful  trust,  of.  Court  will  not  order,  120. 
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SPECIFIC  PERFORMANCE -cowKmiieti. 

vesting  order  consequential  on  judgment  for,  847,  848. 
voluntary  contract  not  enforced  in  equity,  86,  87. 

but  carries  consideration  at  law,  if  under  seal,  86  note, 
voluntary  settlement  by  vendor,  effect  of,  80,  81. 

SPECULATIVE  CALCULATION,  Court  will  not  act  on,  448  et  seq. 

SPECULATIVE  INVESTMENT,  trustees  should  avoid,  373,  377,  378. 

SPIRITUAL  COURTS,  have  no  jurisdiction  of  trusts,  16. 

SPORTING,  trustee  not  entitled  to,  av'  ere  it  can  be  let,  306. 

STAKEHOLDER,  payment  into  Court  by,  426,  1255. 

STAMP  DUTY. 

appointment  of  new  trustees,  on,  813. 

settlement  of  land  to  be  converted  into  money,  ou,  1223  note. 

vesting  order,  on,  813. 

STATUTE  MERCHANT,  tenant  by,  bound  by  a  trust,  8. 

STATUTES.     See  Table  of  Statutes. 

STEP- FATHER,  may  place  himself  in  loco  parentis,  476. 

STEP-MOTHER,  doctrine  of  advancement  does  not  apply  to,  199. 

STEWARD. 

infant  cannot  be  steward  of  manor,  38. 

manor,  trustee  of,  appoints,  but  must  observe  directions  of  c.  q.  i.,  261. 

STOCK.     See  Investment. 

appointment  of  person  to  transfer,  855,  865. 
Bank  of  England  cannot  be  trustee  of,  32. 

ofldcer  of,  direction  to,  to  transfer,  1316. 
charging  order  on,  under  1  &  2  Vict.  u.  110,  effect  of,  1040  et  seq.    See  Chargino 

Oedee. 
co-executor  concurring  in  transfer  of,  not  liable,  302. 
conversion  of,  persons  interested  in  expectancy,  when  entitled  to,  335. 
corporation  and  individual  registered  as  co-proprietors  of,  31. 
creditor,  how  available  to,  1040  et  seq.     See  Chaeging  Oedee. 
distringas,  writ  of,  applicable  to,  1249  et  seq.     See  Distringas. 
dividends  of,  may  be  received  by  one  co-trustee,  291.     See  Dividends. 

cestui  que  trust,  how  put  in  possession  of,  879. 

vesting  order  as  to  right  to  receive,  855,  856.     See  Vesting  Oedee. 
execution,  liable  to  be  taken  in,  under  1  &  2  Vict.  u.  110,   ...  85,  1029. 
executors  and  administrators,  how  transferred  by,  32. 
gift  of,  by  transfer  into  joint  names  of  settlor  and  stranger,  efifeot  of,  166. 
irregularity  in  issue  of,  transferee  when  affected  by,  901. 
lunatic,  in  name  of,  vesting  order  as  to,  860  et  seq.,  1314  et  seq. 
married  woman  trustee  of,  may  transfer  as  if  she  were /erne  sole,  36,  987. 
Married  Women's  Property  Acts,  provisions  of,  as  to,  1020,  1024,  1025. 
mortgage  to  replace,  whether  trustees  should  lend  on,  372. 
new  trustee,  how  vested  in,  810  et  seq. 

private  company,  trust  money  must  not  be  invested  upon  stock  of,  344. 
public,  investment  upon,  362  et  seq.     See  Investment. 
purchase  of,  in  name  of  child,  raises  presumption  of  advancement,  199,  200. 
purchase  of,  in  name  of  stranger,  gives  rise  to  resulting  trust,  184. 
receipt  for,  power  to  give,  does  not  authorise  receipt  for  cash,  536. 
restraining  order  under  5  Vict.  c.  5,  s.  4,  .  .  .  1249  ct  seq. 
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STOCK— continued. 

resulting  trust  on  transfer  of,  166. 

rise  in  price  of,  trustee  not  entitled  to  benefit  of,  677. 

sale  of,  all  trustees  must  concur  in,  291. 

at  time  of  depreciation  should  be  avoided,  371. 

tortious,  proof  for,  in  bankruptcy  of  trustee,  1184. 

under  power  of  attorney  given  by  trustees,  879. 
settlement  of,  in  fraud  of  creditors,  defeasible  under  13  Eliz.  c.  5,  .   .  .  85. 
sole  name  of  deceased  trustee,  in,  vesting  order  as  to,  855. 
specific  legatee  of,  entitled  to  dividends,  333. 
transfer  of,  at  Bank  of  England,  on  production  of  probate,  32. 
transfer  of,  to  mortgagor,  by  trustees  in  lieu  of  selling  and  paying  over  proceeds, 
710. 

whether  operating  as  gift  or  resulting  trust,  166. 
transferee  of,  whether  aifected  by  notice  of  trust,  901. 
trust  of,  when  perfectly  created,  73  et  seq. 
Trustee  Act,  under,  definition  of,  853. 

trustee  liable  for  neglecting  to  enforce  transfer  of,  1164,  1165. 
vesting  order  as  to,  852  et  seq.     See  Vesting  Okder. 
voluntary  settlement  of,  when  void  as  against  creditors,  85. 

STOCKBROKER,  trust  money  in  hands  of,  followed  into  hands  of  trustee  in  bank- 
ruptcy, 270. 

STOP-ORDER,  916  et  seq. 

charging  order  not  a  necessary  preliminary,  1042  note. 

creditor  may  obtain,  within  six  months  after  charging  order,  1042. 

practice  as  to  obtaining,  918. 

priority  when  gained  by  obtaining,  916,  917,  918. 

STRANGER. 

advancement  for,  whether  presumed  when  purchaser  in  loco  parentis,  199, 
200. 

benefiting  indirectly  by  doctrine  as  to  portions,  482,  483. 

doctrine  of  portions  whether  applicable  to  gift  by,  464  el  seq. 

notice  by,  to  trustee,  ineffectual,  916. 

purchase  in  name  of,  resulting  trust  when  created  by,  183  et  seq.  See  Result- 
ing Tkust. 

STRICT  SETTLEMENT, 
direction  for,  596. 

female,  upon,  how  to  be  framed,  143. 
meaning  of  term,  696. 

SUBPCENA. 

issue  of,  before  bill  filed  under  old  practice,  1224. 
origin  of,  as  remedy  of  c.  q.  t.,  1. 
remedy  by,  c.  q.  t.  limited  to,  14. 

SUBROGATION. 

cestui  que  trust,  of,  advancing  money,  to  right  of  trustees,  796. 
creditors,  of,  to  right  of  trustees  carrying  on  business,  793,  794. 
enforcement  of  right  of,  against  estate,  793. 
stranger,  of,  advancing  money,  to  rights  of  trustee,  1165  note, 
stranger,  to  right  of,  injured  by  wood  cutter,  793. 

SUBSCRIPTIONS,  promised  by  testator,  executor  not  justified  in  paying,  738. 
resulting  trust  in  favour  of  subscribers  to  fund,  167. 
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SUCCESSION  DUTY. 

accounts  necessary  for  discharge  of,  expense  of,  how  payable,  878. 
attaching  on  money  does  not  prevent  trustee  for  sale  making  good  title,  521. 
trustee  liable  for,  880. 

SUIT.     See  Action. 

SUMMONS. 

originating,  for  determining  questions,  419  et  seq.,  772. 

Settled  Land  Act,  1882,  for  determining  questions  arising  under,  665. 

Trustee  Act,  applications  under,  when  to  be  made  by,  1304  et  seq. 

SUPERSTITIOUS   PURPOSES,  trusts  for,  void,  120. 

SUPERSTITIOUS   USE,  whether  Crown  may  prove,  by  parol,  57. 

SUPPLYING  WORDS,  in  marriage  articles,  133. 

SUPREME  COURT  OF  JUDICATURE,  15. 

SURFACE,  sale  of,  apart  from  minerals,  511,  512. 

SURRENDER. 

contingent  remainders,  not  now  destroyed  by,  137,  457. 
copyholds,  of,  to  use  of  will,  931.     See  Copyhold. 
power  to  accept,  conferred  by  Settled  Land  Acts,  663. 

SURVEYOR. 

Lands  Clauses  Act,  under,  one  of  trustees  cannot  be  appointed,  289. 

lien  of  trustee  for  expenses  of  surveying  estate,  792. 

report  and  fee  of,  375. 

trustee,  employed  by,  is  not  entitled  to  lien  on  trust  estate,  796. 

trustees,  employed  by,  on  lending  money  on  real  security,  375  et  seq,,  585. 

"SURVIVING"  TRUSTEE,  765,  756,  824. 

appointment  of  trustee  where  no  legal  personal  representative  of,  838. 

SURVIVORSHIP. 

bare  authority,  none  of,  secus  authority  coupled  with  interest,  293. 

committeeship  of  lunatic,  of,  293. 

executorship  or  administratorship,  of,  293. 

guardianship,  of,  293. 

married  woman's  right  of,  958  et  seq. 

office  of  trustee,  of,  293  et  seq. 

power  of  sale  in  mortgage,  of,  610,  763,  764. 

powers  of  trustees,  of,  763  et  seq.     See  Powek. 

trust,  of,  293  ;  though  there  is  power  to  appoint  new  trustees,  294,  509,  510. 

trust  for  sale,  of,  509,  510. 

uncertainty  as  to,  power  to  make  vesting  order  in  case  of,  845,  853. 

SUSPICION,  trustee  must  not  act  on  mere,  318. 

TACKING,  384,  1034,  1107  note.     See  Mobtbagb. 

TAXATION.     See  Costs. 

cestui  que  trust,  when  directed  at  instance  of,  788,  790,  797,  798. 

TAXES.     See  Rates. 

TECHNICAL   TERMS,  employment  of,  for  creation  of  trust,  124,  125. 

TENANT  AT  WILL. 

building  on  landlord's  land  with  his  connivance,  926,  927. 
cestui  que  trust,  is,  to  trustee,  871. 
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determination  of  tenancy  by,  1131. 
Limitations,  Statute  of,  provisions  of,  as  to,  1130. 
mortgagor  when,  of  mortgagee,  1130. 
renewal  of  lease  by  executor  of,  effect  of,  203. 

TENANT  FOR  LIFE. 

advancement  of,  power  to  apply  trust  fund  for,  738. 
alienation  by,  effect  of,  on  exercise  of  power  vested  in  him,  829. 
annuity,  keeping  down,  entitled  to  charge  on  corpus,  337  note.' 
appointing  improper  person  trustee,  personally  liable  for  costs,  831. 
apportionment  of  purchase-money  as  between,   and  remainderman,  608,  509, 
689,  743.     See  Apportionment. 

of  annuity  payable  under  covenant  by  testator,  342. 

of  money  recovered  from  person  in  default,  1187,  1188. 

of  value  of  reversion,  341,  689. 
bankruptcy  of,  effect  of,  736,  774. 

bonus  dividend  on  issue  of  new  shares,  whether  entitled  to,  878. 
breach  of  trust,  participating  in,  liability  of,  1179  et  seq. 

business,  of,  when  bound  to  make  good  losses  during  previous  life  tenancy,  877. 
charge,  of,  who  is  also  owner  of  fee,  time  when  running  in  favour  of,  1110, 

1111. 
charge,  paying  off,  primdfaeie  no  merger,  942.     See  Mekger. 
chattels  or  heirlooms,  of,  879. 

should  sign  inventory,  231. 
consent  of,  to  investment  by  trustees,  349,  350,  359,  368. 

discretion  of  trustees  not  dispensed  with,  325. 

when  necessary,  under  Settled  Land  Act,  553,  554,  773  et  seq. 
contingent  legacy,  tenant  for  life  of  residue  entitled  to  interim  income  of,  337. 
contract  by,  to  grant  lease,  power  of  trustees  to  effectuate,  757,  758. 
conversion,  how  interested  in  income  accruing  before,  335  et  seq. 

rents  accruing  before,  right  of  tenant  for  life  to,  1121. 
copyholds,  fines  on  admission  to,  how  to  be  borne,  463. 

tenant  for  life  of  manor,  when  entitled  to,  876. 
costs  incurred  by,  in  protecting  estate,  allowed  to  trustees,  789. 
costs  occasioned  by  incumbrance  of  his  estate,  liability  for,  834. 
covenant  for  title  by,  523. 
debts  and  legacies,   how  payable   as   between   tenant  for  life  of  residue  and 

remainderman,  336,  337. 
dividends,  apportionment  of,  on  change  of  investment,  371,  372. 

possession  of,  how  tenant  for  life  put  in,  879. 
equitable,  leave  to,  to  exercise  powers  under  Settled  Land  Acts,  779. 
equitable,  right  of,  to  possession,  779,  868  et  seq. 
favour  to,  trustee  should  not  show,  324,  347,  349,  388,  501,  508,  509,  758, 

1090. 
forfeiture  by,  by  feoffment  of  fee  simple,  1059. 
household  goods,  his  right  to  use,  878. 
improvements  and  repairs  by,  711  et  seq. 
income  of,  in  respect  of  debts  recovered,  335,  1187,  1188. 
income,  wrongly  in  possession  of,  accountable,  388,  389. 
incumbrance,  effect  of  tenant  for  life  purchasing,  310,  311,  942. 
infant,  powers  of,  under  Settled  Land  Acts,  656,  662,  694. 
interest,  when  bound  to  keep  down,  448,  451. 
investment  with  consent  of,  349,  350,  354,  368. 
lease  by,  212,  663,  673  note, 
leaseholds,  of,  obligation  of,  to  repair,  266. 
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leaseholds,  of,  to  what  income  entitled,  333,  334. 

married  woman,  rights  of,  694,  869,  957. 

minerals,  power  of  tenant  for  life  to  work  or  sell,  212. 

mines,  power  of  tenant  for  life  to  lease,  147,  212,  663,  876,  877. 

right  of  tenant  for  life  to  rents  and  royalties,  876,  877. 
new  shares,  whether  entitled  to,  878. 

partnership,  share  in,  tenant  for  life  to  what  income  entitled  in  respect  of,  341. 
possession,  equitable  tenant  for  life  when  entitled  to,  779,  868  et  seq. 
powers  whether  exercisable  by,  after  alienation  of  estate,  829. 
powers  of,  persons  having,  658. 

protector  of  settlement,  equitable  tenant  for  life  may  be,  876. 
purchase  by,  from  trustees  for  sale,  569. 
purchase  from,  by  trustees  for  purchase,  590. 
rates  and  taxes,  must  pay,  878. 

receiver  appointed  by  Court,  expense  of,  falls  on,  1264. 
refund,  must,  where  overpaid,  389,  415. 

renewable  leaseholds,  of,  446  et  seq.,  1095. 

iines  on  renewal  how  provided  for,  446  et  seq.,  1095. 

neglect  or  refusal  by,  to  renew,  452,  453. 

renewal  of  lease  by,  in  own  name,  effect  of,  202  et  seq,,  438. 

reversion,  of,  of  lease  annually  renewable,  rights  of,  as  regards  inoomei 
876. 
repairs  by,  711  et  seq.      See  Waste. 
request  by,  for  exercise  of  power,  508. 
residue,  of,  to  what  income  entitled,  333  et  seq. 
restoration  of  life  estate  on  resettlement,  eflfeot  of,  650. 
reversionary  interest,  of,  what  proportion  of  proceeds  attributable  to,  341, 

342. 
sale  by,  to  trustees  for  purchase,  590. 

sale  by,  under  powers  of  Settled  Land  Act,  147,  506,  507,  662  et  seq. 
Settled  Land  Act,  his  powers  under,  662  et  seq.     See  Settled  Land  Acts. 
shares  in  company,  payments  out  of  profits,  true  rule  as  to,  878  note, 
specifically  bequeathed  property,  of,  is  entitled  to  full  income,  333. 
stock,  of,  apportionment  of  dividends  on  change  of  investment  of,  371,  372. 
succession  duty,  must  bear  expense  of  accounts  in  respect  of,  878. 
timber,  his  power  to  cut,  209  et  seq.,  711,  876,  877,  1196.     See  Waste. 
title-deeds,  duty  of  tenant  for  life  to  produce,  214,  215. 

rights  of  equitable  tenant  for  life  as  to  custody  of,  874,  875. 
trade,  where  trust  estate  employed  in,  to  what  income  entitled,  340,  877. 
trust  for  sale,  may  buy  under,  though  his  consent  be  necessary  to  sale,  590. 
trustee,  not  appointed,  41,  655,  826,  827. 
trustee  for  sale,  tenant  for  life  who  is,  cannot  profit  by  postponing  sale,  338, 

339. 
Trustee  Act,  is  not  person  "  absolutely  entitled  "  under,  854. 

except  as  regards  income  only,  854. 
Trustee  Act,  s.  42,  petition  by  tenant  for  life  under,  429. 
underwoods  and  thinnings  of  plantations,  entitled  to,  876. 
waste  by,  209  et  seq.,  711,  1224.     See  Waste. 
waste,  when  to  be  made  dispunishable  for,  595. 

TENANT  IN  COMMON. 

devise  to  co-tenants,  may  be  good  as  to  one  and  void  as  to  another,  66. 

trust  property  does  not  pass  by,  254. 
election  by,  to  take  property  in  unconverted  state,  1234,  1235.     See  Election. 
equitable,  injunction  against  co-tenant,  cutting  timber,  873. 
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fiduciary  relation,  not  in,  co-tenant,  213. 

implication  of  tenancy  in  common,  184,  185. 

implication  of  tenancy  in  common  in  case  of  joint  loan,  185 ;  or  where  two 

possessed  of  mortgage  term  purchase  equity  of  redemption,  185 ;  in  joint 

purchase  where  purchasers  contribute  unequally,  185  ;  or  in  joint  undertaking 

in  trade,  185. 
mortgagee,  tenant  in  common  of  equity  of  redemption,   time    does  not  run 

against,  1111. 
presumption  of  ouster,  none  hetween  equitable  tenants  in  common,  1115  note. 
stock,  of,  held  by  corporation  and  individual,  31. 

TENANT  IN  TAIL. 

assignment  of  equitable  interest  by,  890  et  seq. 

charge,  paying  off,  when  presumed  to  intend  merger,  943. 

chattels,  bequest  of,  to  tenant  in  tail  first  attaining  twenty-one,  110. 

consent  of  protector,  effectual  though  given  after  execution  of  disentailing  deed 

and  death  of  tenant  in  tail,  456  note, 
disentailing  assurance  by,  under  Fines  and  Recoveries  Act,  455,  891. 
election  by,  1235  et  seq.     See  Election. 
equitable,  cannot  require  trustee  to  convey  legal  fee,  880. 
equitable  recovery,  effect  of,  12,  891. 
estate  ^itr  autre  vie,  of,  powers  of  alienation  of,  891,  892. 
executory  trust,  under,  for  A.  for  life,  and  after  his  decease  to  the  heirs  of  his 

body,  134. 
lunatic,  improvement  of  estate  of,  1243. 

vesting  order  of  property  of,  862. 
married  woman,  equity  of,  to  settlement,  963. 
payment  out  of  Court  to,  under  Lands  Clauses  Act,  1237. 
Settled  Land  Act,  powers  of,  under,  658. 

trust  for  management  during  minority  of,  when  void  for  remoteness,  109. 
Uses,  Statute  of,  not  applicable  to  seisin  of,  4. 

TENANT  TO  PRECIPE,  456 ;  equitable,  891. 

TENANT,  YEARLY,  renewing  lease,  is  trustee  for  remainderman,  203. 

TERM  OF  YEARS. 

attendant,  102,  280  note.     See  Attendant  Term. 

charge  secured  by,  when  barred  under  Statutes  of  Limitation,  1128,  1132. 

long,  may  be  converted  into  fee,  746,  1013. 

TERMINABLE  SECURITIES. 

duty  of  trustees  to  convert,  332  et  seq. 
investment  in,  by  trustees,  352. 

TERROR,  confirmation  or  release  must  not  be  obtained  by,  583. 

TESTAMENTARY  DISPOSITION.     See  Will. 

TESTAMENTARY  EXPENSES. 

costs  of  administration  action  are,  800,  801. 
costs  of  taking  opinion  of  Court,  qucare,  801. 
priority  of,  in  administration  of  estate  in  bankruptcy,  1071,  1072. 

THEFT  of  trust  property,  trustee  when  liable  for,  327. 
THELLUSSON  ACT,  96  et  seq.     See  AoonMrLATiON.s  Act,  1800. 
THINNINGS  OF  WOOD,  tenant  for  life  when  entitled  to,  876. 
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TIMBER.     See  'WAsTit. 

account  of,  in  equity  on  legal  title,  1144. 
improperly  felled,  account  in  respect  of,  209. 
infant's  estate,  on,  716,  717.     See  Infant. 

proceeds  of,  whether  realty  or  personalty,  1245,  1246. 
interest  when  charged  in  respect  of  proceeds  of,  209,  715. 
larch  plantations  blown  down,  application  of  proceeds  of,  211  note, 
lunatic's  estate,  on,  proceeds  of,  how  applicable,  1241  et  seq.     See  Lunatic. 
portions  when  raisable  by  sale  of,  494,  496. 

produce  of,  directions  touching,  excepted  from  Thellusson  Act,  99. 
property  in,  when  felled,  to  whom  belonging,  209,  210. 
repairs,  legal  tenant  for  life  may  cut  for,  711. 

qucere  whether  trustee  may  also  do  so,  713  et  seq. 
sale  of,  by  order  of  Court,  172,  173. 
sale  of,  by  trustees  separately  from  estate,  511. 
sale  of  estate  by  trustees  separate  from  timber,  511. 
Settled  Land  Acts,  proceeds  of  sale  under,  how  applicable,  673,  679. 
tenant  for  life  when  trustee  of  proceeds  of  sale  of,  209,  210. 

powers  of,  to  cut  and  sell  timber,  209  et  seq.,  711,  876,  877,  1224. 
timber  estate,  purchase  of,  by  trustee,  589. 
trustee,  power  of,  to  cut  timber,  716   et  seq.  ;  during  minority  of  beneficial 

owner,  716,  717  ;  where  holding  on  implied  trust,  156. 
underwood  treated  as  income,  876. 
windfalls  belong  to  owner  of  first  estate  of  inheritance,  211  note. 

TIME. 

bar  by  lapse  of,  191,  665,  666.     See  Laches  ;  Limitation  of  Action. 

creditors'  deed,  time  limited  in,  is  not  of  the  essence,  613. 

notice  of  equitable  incumbrance,  for  giving,  912. 

payment  of  fund  into  Court,  what,  allowed  for,  1261. 

power  of  sale,  within  what  time  exercisable,  501,  508. 

powers  of  executor  or  trustee,  how  affected  by  lapse  of,  565. 

priority,  how  it  affects,  920  et  seq.,  1106,  1107. 

trust  for  sale,  within  what  time  to  be  executed,  501,  518. 

trustee  not  entitled  to  allowance  for  his,  780  et  seq. 

TITLE. 

ad  Terse,  trustee  cannot  set  up  against  c.  q.  t.,  318. 

clearing,  on  sales,  trustees  may  do  all  acts  for,  621. 

commencement  of,  which  purchaser  may  require,  518  et  seq. 

conditions  as  to,  on  sale  by  trustee,  516,  517. 

covenants  for,  by  trustees  and  mortgagees,  518,  522. 

duty  of  trustee  to  inquire  into,  on  lending  money  on  real  security,  378,  379. 

on  purchasing  property,  686  et  seq. 
good  or  marketable,  what  is,  586. 
landlord's,  tenant  not  allowed  to  dispute,  872. 
proof  of,  which  purchaser  may  require,  518  et  seq. 
receipt,  power  of  vendor  to  sign,  is  question  of  title,  536  note,  823. 
secret,  person  concealing,  precluded  from  setting  up,  925  et  seq. 
sole  trustee,  objection  to  title  on  sale  by,  823. 

trustee  bound  to  investigate,  on  lending  on  mortgage,  373,  378,  379. 
trustee  for  sale  bound  to  make  good  title,  511. 
trustee  setting  up  his  own,  ordered  to  pay  costs,  1276,  1277. 
trustees  for  purchasing  must  see  to  sufficiency  of,  686. 
Trustee  Act,  Court  cannot  decide  question  of  title  under,  835. 
vesting  orders  forming  links  in,  to  be  framed  with  care,  849. 
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copies  of,  c.  q.  t.  entitled  to,  at  own  expense,  874,  875. 
covenant  to  produce,  effect  of,  214,  215. 

trustees  when  bound  to  enter  into,  523  et  seq. 
custody  of,  who  entitled  to,  when  legal  estate  in  trustee,  873. 

cestui  que  trust  entitled  absolutely  in  possession,  874,  1238,  1239. 

custody  of,  one  of  several  trustees,  may  be  committed  to,  875. 

solicitor,  with,  when  trustee  may  leave,  328,  329. 

tenant  for  life,  when  entitled  to,  873,  874. 

tenant  in  tail  when  entitled  to,  874  note. 

trustee  in  bankruptcy  of  husband  of  legal  tenant  for  life  not  entitled  to,  874. 

trustee,  negligence  of,  as  to,  921. 

trustees  of  term  for  raising  portions  not  entitled  to,  498. 

trustee  should  not  part  with,  to  settlor,  873. 
deposit  of,  49,  921  et  seq.     See  Moktgage,  .equitable, 
holder  of,  how  far  a  constructive  trustee  for  remainderman  or  part  owner,  215. 

may  gain  priority  over  earlier  incumbrancer,  921  et  seq. 
inspection  of,  right  of  c.  q.  t.  to,  874,  875. 
leaseholds,  of,  executor  may  hold,  till  debts  paid,  874. 
mortgagee  improperly  dealing  with,  may  be  postponed,  923,  924. 
priority  by  possession  of,  921  et  seq. 

as  against  holders  of  floating  securities,  922  note, 
production  and  copies  of,  when  purchaser  entitled  to  require,  518  et  seq.,  623, 

524. 
purchaser  neglecting  to  obtain,  postponed,  924. 
recital  in  title  deed  more  than  twenty  years  old,  616. 
retention  of,  vendor  entitled  to,  519. 

TITLE  OF  HONOUR,  land,  is,  within  Settled  Land  Acts,  691. 

TOLLS,  investment  on  mortgage  of,  by  trustees,  380. 

TOMBS. 

trust  for  keeping  up,  effect  of,  122,  123  note. 

void  unless  charitable,  ex,  gr.  for  monument  in  church,  ib. 

for  erection  of  monument  in  church  to  deceased  person,  valid,  122. 

TORT. 

husband  and  wife  cannot  sue  each  other  in,  978. 
married  woman  may  be  sued  for,  as  ilfeme  sole,  976, 
trustee  de  son  tort,  214,  231,  232,  798. 

TORTIOUS. 

conveyance,  2. 

conversion  of  trust  property,  270,  1150  et  seq.,  1243.     See  Conversion, 

sale  of  land  by  trustees,  1164. 

of  stock  by  trustees,  proof  in  respect  of,  1184. 
timber,  felling  of,  on  estate  of  lunatic,  1242. 

TRADE. 

allowance  for  management  given  to  constructive  trustee,  782 ;    secii^,  express 

trustee,  782. 
bank,  money  lodged  in,  to  executor's  account,  considered  to  be  traded  with,  396, 
buildings  used  in,  investment  by  trustees  on,  376,  377, 
direction  to  employ  assets  in,  effect  of,  720,  721,'  793,  794, 
executor  might  formerly  have  used  assets  in,  395 ;  secus  now,  395  et  seq. 

trading  with  assets,  liability  of,  308  et  seq.,  395  et  seq.,  562,  720,  721, 
following  trust  property  employed  in,  1162, 
investment  in,  360, 
loss,  tenant  for  life  when  bound  to  pay,  out  of  income,  877. 
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married  woman  may  carry  on,  separately  from  her  husband,  1020,  1023,  1024. 

postponement  of  sale,  effect  of  direction  for,  721. 

profits  of,  fiduciary  agents  when  accountable  for,  310. 

profits  of,  trustee  when  accountable  to  c.  q.  t.  for,  307,  308. 

set-off  as  against  specific  legatee  of  profits  of,  898. 

tenancy  in  common  implied  on  joint  advance  for,  185. 

tenant  for  life  of  residue,  right  of,   to  income  of  trust  estate  employed  in 

trade,  341. 
testator,  of,  executor  carrying  on,  719,  720. 
trustee  carrying  on,  is  amenable  to  bankruptcy  law,  266. 

pursuant  to  direction  of  testator,  721,  793,  794. 

rights  of  creditors  as  against  trust  estate,  793. 
trustee  must  not  employ  trust  money  in,  307,  350. 

so  employing  trust  money,  charged  at  option  of  c.  q.  t.  with  profits,  307, 
398  ;  or  interest,  398,  399. 

TRADE  MARK. 

equities  in  respect  of,  enforceable,  188. 
registration  of,  188. 

TRADER,  599,  603,  604.     See  Bankruptcy  ;  Debt. 

TRAITOR.     See  Convict  ;  Fokfbiturb. 

TRANSFER. 

action  for  administration,  of,  to  Court  of  Bankruptcy,  1071. 
appointment  of  person  to  transfer  stock  under  Trustee  Act,  855. 
definition  of,  in  Trustee  Act,  854. 
mortgage,  of,  by  trustees,  386,  387.     See  Mortgage. 
refusal  by  trustee  to  transfer,  vesting  order  in  case  of,  853,  854,  855. 
shares  or  stock,  of,  710,  900,  901.     See  Shakes  ;  Stock. 
into  Court,  1261.     See  Payment  into  Court. 

under  Trustee  Act,  1307,  1308. 
vesting  order  in  place  of,  851  et  seq. 
transferee  when  bound  by  equities  afi'ecting  transferor,  901. 

TRANSMISSION,  trust  money,  of,  to  a  distance,  how  to  be  effected,  287,  411. 

TRANSMUTATION  OE  POSSESSION.     Chap.  vi.  71  et  seq. 

where  there  is,  the  trust,  though  voluntary,  will  be  enforced,  71. 
and  where  there  is  not,  if  trust  be  perfectly  created,  71. 

TRAVELLING,  expenses  of,  trustee  when  allowed,  788. 

TREASON. 

forfeiture  in  case  of,   26,   27,   1058,   1069  ;    now  abolished,  27,   1059.      See 

Forfeiture. 
outlawry  upon,  effect  of,  279. 

TREASURY,  consent  of,  required  to  alienation  by  corporation,  20,  31. 

TROUBLE. 

allowance  for,  may  be  made  by  special  direction,  783,  784. 

will  not  cease  on  institution  of  suit,  783. 

amount  of,  where  not  known,  settled  by  reference,  784. 
annuity  to  trustee  for,  does  not  prevent  allowance  for  expenses,  792. 
business,  in  carrying  on,  allowance  for,  782. 
commission  whether  allowed  to  executor  in  East  Indies,  781,  782. 
committee  of  lunatic  not  allowed  to  charge  for,  781. 
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contract  by  trustee  with  c.  q.  t.  or  Court  for  allowance  for,  784,  785. 

executor  not  allowed  to  charge  for,  781, 

mortgagee  not  allowed  to  charge  for,  781  ;  whether  to  contract  for  allowance, 

784,  785. 
receiver  not  allowed  to  charge  for,  781. 
settlor  may  direct  allowance  for,  to  be  made  to  trustee,  783. 
trustee  not  generally  allowed  to  charge  for,  780. 

TRUE  OWNER,  whether  bare  trustee  is,  within  bankrupt  laws,  274. 

TRUST. 

absolute  gift  or  trust,  words  of  recommendation  whether  giving  rise  to,  148 

et  seq.    See  Implied  Teust. 
acceptance  of,  224  et  seq.,  281,  282.     See  Acceptance  of  Trust. 
accumulation,  for,  95  et  seq.     See  Accumulation. 
advantage  by,  trustee  may  not  make,  306  et  seq. 
advowson,  of,  for  parishioners,  91,  92,  288. 

alienation,  restriction  of,  not  allowed  by  way  of  trust.  111  et  seq.,  890. 
annexed  in  privity  to  the  estate,  IS  ;  to  person,  14. 
assets,  a  trust  is,  9,  1063,  1064.     See  Assets. 

assignment  of  equitable  interest,  7,  889  et  seq.     See  Equitable  Estate. 
averrable,  when,  53,  54. 
Bank  of  England  does  not  take  notice  of,  32. 
bare  trust  and  trust  coupled  with  interest,  246  note,  292,  763,  764.     See  Babe 

Trustee. 
cestui  que  trust,  estate  of,  867  et  seq.  ;  remedy  of,  14.     See  Cestui  que  Trust. 
chapel,  for,  how  created,  88  ;  how  administered,  616,  627. 
charges  and  expenses,  allowance  of,  to  trustee,  787  et  seq.,  881.     See  Expenses. 
charitable  or  public  trust,  18.     See  Charity. 
chattels,  of,  3  ;  when  perfectly  created,  73. 
church  or  chapel,  for,  how  effected  in  equity,  91. 
churchyard,  for  repair  of,  122. 
classification  of  trusts,  Chap.  ii.  16-18. 
common,  with  power  annexed,  17. 
condition  distinguished  from,  34. 
confidence,  in  what  sense  trust  is,  12. 
consideration  for,  71  et  seq.     See  CONSIDERATION, 
construction  of,  124  et  seq. 

constructiva.  Chap.  x.  201-218.     See  Constructive  Trust. 
contingent  remainders,  for  preserving.  Chap.  xvi.  454-458.     See  Contingent 

Remainder. 
convey,  trust  to,  16. 

conveyance  upon,  and  no  trust  declared,  169,  170. 
copyholds,  of,  56,  931. 
creation  of,  Chap.  iii.  19  et  seq.     See  Creation  of  Trust. 

formalities  required  for.  Chap.  iv.  55  et  seq. 
creditors,  for,  Chap.  xx.  598-619. 

to  defeat  or  delay,  invalid,  18,  81  et  seq.,  599,  600,  609. 
Crown  whether  bound  by,  20. 
curtesy  of,  9. 

debts,  for  payment  of,  Chap.  xx.  598  et  seq.     See  Debt. 

declaration  of,  when  sufficient,  53  et  seq.  ,12iet  seq.   See  DECLARATION  OF  Trust. 
definition  of,  11  ;  in  Trustee  Act,  835. 

delegation  of,  not  permitted,  282  et  seq.,  501,  514,  554.     See  Delegation. 
descent  of,  1061,  1062.     See  Descent. 
determination  of,  by  cestui  que  trust  solely  interested,  885. 
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devise  of,  252  et  seg.,  930  et  seq. 

devisee,  whether  capable  of  executing,  256. 

disclaimer  of,  219  et  seq.     See  Disolaimek. 

discretionary,  16, 121,  769.     See  Discretionary  Tkust. 

dower  of,  7,  9. 

duration  of,  18,  96,  96,  886. 

equitable  interest,  of,  when  sufficiently  created,  77. 

escheat  of,  10,  315,  1069  et  seq.     See  Escheat. 

estate,  devolution  of,  247,  248. 

estate,  the  trust  follows  the,  1073. 

estate  tail,  equitable,  890,  891.     See  Entail. 

execution  of,  causes  and  matters  for,  assigned  to  Chancery  Division,  15. 

executory,  127  ei  seq.     See  Executory  Tkust. 

express.  Chap.  viii.  g.  1,  124-148.     See  Express  Trust. 

express,  how  affected  by  Statute  of  Limitations,  1121  e<  seq. 

extent  from  Crown  against,  1057,  1058. 

extinguishment  of,  502. 

failure  of,  for  want  of  trustee,  equity  will  not  permit,  1073  et  seq. 

follows  estate  into  hands  of  all  claiming  under  trustee,  14. 

foreign  property,  of,  49  et  seq. 

forfeiture  of,  276,  1058.     See  Forfeiture. 

Frauds,  Statute  of,  how  affecting  trusts,  35  et  seq.  ;  216  et  seq.     See  Frauds, 

Statute  of. 
horses  and  dogs,  for  maintenance  of,  121. 
immoral,  is  void,  120.     See  Unlawful  Trust. 
imperfect  gift  not  carried  into  effect  as,  71  ef  seq. 
implied.  Chap.  viii.  s.  2,  148-162.     See  Implied  Trust. 
instrumental,  explained,  16. 
intention  by  settlor  to  create,  88,  167. 
irrevocable,  when^  605,  606. 
judgments,  how  affected  by,  1028  et  seq. 
land  discharged  from,  when  money  raised  by  trustee,  531. 
land,  does  not  issue  out  of,  13. 
land,  of,  when  perfectly  created,  13. 
lands  abroad,  of,  49. 
lawful,  17,  Chap.  vii.  s.  1,  90  et  seq. 

legal  estate,  persons  taking,  when  bound  by,  275  et  seq.,  1100  et  seq. 
limitation  of,  compared  with  legal  limitations,  48,  90  et  seq.,  124,  125. 
maintenance,  for,  167,  158  ;  how  far  valid  as  against  creditors  of  c.  q.  t.,  112 

et  seq.     See  Maintenance. 
married  woman,  for,  47.     See  Married  "Woman. 
ministerial,  explained,  16. 
mixed  power  and  trust,  17,  1076. 
money  followed  into  land,  189,  190,  1150  et  seq. 
mortmain,  in,  47,  102,  103.     See  Mortmain  ;  Chaeitt. 
nature  and  origin  of,  1 ,  6. 
notice  of,  593  et  seq.,  1100  et  seq.     See  Notice. 

recitals  with  view  of  keeping,  off' title,  386,  387. 
obligatory,  exercise  of,  is,  1075. 
operation  of  law,  by,  19,  124  note,  216  et  seq. 
origin  of  modern  trust,  1,  7  et  seq. 
parishioners,  for,  SI  et  seq. 

parol,  may  be  declared  by,  when,  53  et  seq.,  63,  64. 
partial,  effect  of,  156,  166. 
peerage,  of,  cannot  be  created,  48  note. 

5    B 
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pension,  of,  cannot  be  raised  by  parol,  63. 

perfectly  created,  when,  Tl  et  seq.     See  Coxsideeation  ;  Voluntary  Settle- 
ment. 
performance  of,  71. 

perpetuity,  rule  against,  application  of,  to  trusts,  18,  95,  110.    See  Pekpbtuity. 
poor  of  parish,  trust  for,  how  carried  into  effect,  91,  92,  723,  724. 
post  obit,  608. 

power,  distinguished  from,  17,  533,  534,  750,  1074  et  seq.     See  Power. 
precatory  words,  when  ci-eated  by  use  of,  148  et  seq.     See  Implied  Trust. 
principles  governing,  at  present  day,  9. 
private,  18. 

privity  of  estate,  extent  of  term,  as  applicable  to,  13. 
prize  of  war,  grant  by  royal  warrant  to  trustees,  20. 
profit  by,  trustee  must  not  make,  201,  209,  306  et  seq. 
properties  of,  in  analogy  to  legal  estates.  Chap,  xxvii.  867  et  seq. 
property,  what  may  be  made  the  subject  of.  Chap.  iv.  47  et  seq. 
public,  18,  30,  1202.     See  Public  Trust. 
purchase,  for,  Chap.  xix.  586-597.     See  Purchase. 
purchaser  whether  bound  by,  275,  1073,  1074.     See  Purchaser. 
recommendation,  whether  raised  by,  148  el  seq.     See  Precatory  Trust. 
reference,  by,  how  to  be  framed,  595  ;  how  construed,  148. 
relinquishment  of.  Chap.  xxvi.  803  et  seq.     See  Relinquishment  of  Trust. 
renewable  leaseholds,  of,  201  et  seq.,  438  et  seq.     See  Renewable  Leaseholds. 
repair,  to,  a  window  or  monument  in  church  valid  as  charitable  gift,  122. 
resulting.  Chap.  ix.  163-200.     See  Resulting  Trust. 
retirement  from,  Chap.  xxvi.  803  et  seq.     See  Relinquishment  of  Trust. 
revocable  or  irrevocable,  605,  606. 
rise  and  progi'ess  of  trusts,  1  et  seq. 
sale,  for,  234,  499  et  seq.    See  Sale. 
secret,  parol  evidence  of,  when  admissible,  63  et  seq. 
seisin  and  disseisin  of,  933  et  seq. 

separate  use  of  married  woman,  for,  968  et  seq.     See  Married  "Woman. 
settlor,  who  may  be,  19  et  seq.     See  Settlement. 
several  estates,  of,  798. 

shares  in  companies,  of,  not  noticed  on  register,  905. 
ship,  of,  187. 
simoniacal,  118,  119. 

simple  trust,  1,  16,  867  et  seq.,  1065.     See  Simple  Trust. 
special  trust,  1,  16,  234,  709. 
specific  appropriation,  what  amounts  to,  so  as  to  create  trust,  89,  269.     See 

Specific  Appropriation. 
stock,  of,  when  perfectly  created,  73. 
superstitious  purposes,  for,  120. 

survivorship  of,  293  et  seq.,  509,  610,  763.     See  Survivorship. 
tombs,  for  repair  of,  122,  123  note, 
trustee,  trust  does  not  fail  for  want  of,  1073  et  seq. 
uncertainty  of  object  or  subject  of,  effect  of,  149,  150,  151,  152. 
unlawful,  17,  66  et  seq.,  102  et  seq.     See  Unlawful  Trust. 
use,  anciently  known  as  a,  11. 
Uses,  Statute  of,  special  trusts  not  within,  5,  234. 
validity  of,  trustee  bound  to  assume,  as  against  cestui  que  trust,  318. 
voluntary,  79  et  seq.     See  Voluntary  Settlement  ;  Voluntary  Trust. 

TRUST  ESTATE.     See  Legal  Estate. 

TRUST  INVESTMENT  ACT,  1889,  investment  under,  362, 
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abroad,  person  domiciled,  should  not  be  appointed,  819  et  seq.     See  Abroad. 

absconding,  removal  of,  1087,  1305. 

absent,  where  trustee  is,  Court  may  make  vesting  order,  844  et  seq. 

acceptance  of  trust  by,  224  et  seq.,  281,  282.     See  Acceptance  of  Trust. 

accountable  for  rents  and  profits,  206,  211,  576,  867,  1143  et  seq.,  1211  et  seq. 
See  Rents  and  Profits. 

accounts,  bound  to  keep,  531,  886,  887. 

act  or  neglect  of,  does  not  vary  rights  of  c.  q.  t.,  611,  946,  1073,  1214,  1216, 
1240  et  seq. 

action  for  breach.     See  Breach  of  Trust. 

"acting,  "meaning  of  term,  290,  816,  825,  914. 

action  when  to  be  brought  in  name  of,  260,  261.     See  Action. 

active,  bound  to  be,  230. 

admission  by,  sufficient  to  ground  order  for  payment  into  Court,  1266  et  seq. 

advantage,  trustee  may  not  make,  by  trust,  201,  208,  306  et  seq. 

adverse  title,  trustee  cannot  set  up  against  c.  q.  t.,  318. 

agent,  employment  of,  by  trustee,  284,  785,  786.     See  Agent. 

alien  may  be,  40,  841  note. 

allowances  to,  779  et  seq.     See  Costs  ;  Expenses. 

appointment  of,  835  et  seq.     See  Nev^^  Trustees. 

assign  of,  liable  to  execute  use  or  trust,  2,  14,  276. 

auctioneer,  trustee  who  is,  cannot  make  profit  from  trust,  312. 

Bank  of  England  cannot  be,  31,  32. 

banker,  trustee,  who  is,  cannot  make  profit  by  trust,  312. 

bankrupt  not  absolutely  disqualified  from  being,  41,  818. 

bankruptcy  of,  41,  266  et  seq.,  818.     See  Bankruptcy. 

bare  trustee,  meaning  of  term,  248  note.     See  Barb  Trustee. 

beneficial  interest  of,  committing  a  breach  of  trust,  may  be  stopped,  1181  ct  seq. 

beneficially  interested,  assignee  of,  bound  by  equities,  894. 

bond  given  by,  for  due  execution  of  trust,  effect  of,  282. 

breach  of  trust  by,  Chaps,  xxx.,  xxxi.,  1086-1213.     See  Breach  of  Trust. 

broker,  trustee  who  is,  cannot  profit  by  trust,  312. 

business  of  testator,  carrying  on,  719  et  seq.     See  Executor  ;  Trade. 

care  to  be  taken  by,  327  et  seq.,  372  et  seq. 

cestui  que  trust  can  compel  performance  of  duty  by,  1086  et  seq.     See  Cestui 
que  Trust. 

cestui  que  ti-ust  should  not  be  appointed,  as  a  general  rule,  41,  841. 

charge,  cannot  generally,  for  personal  services,  780. 

charity,  for,  duties  of,  620  et  seq.  ;  removal  of,  1087,  1089. 

chattels  personal,  duties  of  trustees  of,  Chap.  xiv.  319-437. 

commission,  when  allowed  to  charge,  312,  780,  781. 

concurrence  by,  in  sale  with  owners  of  other  shares,  508,  509,  743. 

contingent  remainders,  to  preserve,  duties  of,  Chap.  xvi.  454-458. 

"continuing,"  818,  824;  exercise  of  power  by,  755,  756. 

conversion  of  trust  property,  duties  of  trustee  as  to,  332  et  seq.,  1214  et  seq. 
See  Conversion. 

conveyance  by,  at  request  of  c.  q.  t.,  261,  878  et  seq.  ;  of  assignee  of  c.  q.  t., 
889  ;  on  sale,  518  et  seq.     See  Conveyance  ;  Sale. 

conveyance  to,  how  to  be  framed,  693  et  seq. 

copyholds,  of,  262  et  seq.     See  Copyholds. 

corporation,  capacity  of,  to  be,  30,  31,  32. 

costs  of,  1266  et  seq.    See  Costs. 

co-trustees,  liability  of,  for  each  other's  acts,  283,  289  et  seq.,  767.     See  Co- 
Trustee. 

Court,  powers  of  trustees  appointed  by,  760. 
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covenants  by,  on  sale,  &o. ,  522  et  seq.     See  Covenant  ;  Sale. 
creditors,  for,  duties,  &o.,  of,  698-612.     See  Debt. 
Crown  may  be,  but  qusere  as  to  remedy  of  c.  q.  t,,  29. 
custodian  trustee,  public  trustee  may  be  appointed,  701. 

custody  of  chattels  by,  327  et  seq. 

debt  of,  has  no  priority  over  other  debts,  616. 

debtor  to  estate,  assignment  of  beneficial  interest  by,  893,  894. 

debts,  may  not  buy  up,  for  himself,  307. 
power  of  trustee  to  compound,  739. 

defaulting,  when  liable  to  attachment,  1191  et  seq.    See  Debtors'  Act  ;  Bkeach 
OF  Trust. 

definition  of,  in  Trustee  Act,  835. 

delegation  of  duty  by,  282  et  seq.     See  Delegation. 

devise  by,  of  trust  estate,  effect  of,  255  et  seq.     See  Devise. 

devise  to,  when  to  be  construed  to  pass  fee  simple,  262,  253. 
implied  by  nomination  as  trustee,  239,  240. 

devisee  when  to  be  deemed,  67,  68. 

discharge  of,  Chap.  xxvi.  803  et  seq.     See  Indemnity  ;  Kelease  ;  Relinquish- 
ment. 

disclaimer  by,  effect  of,  219  et  seq.    See  Disclaimer. 

distribution  of  trust  fund  by,  402  et  seq. 

domiciled,  should  be,  within  jurisdiction  of  Court,  40,  822. 

duties,  how  compelled  to  observe,  1086  et  seq. 

equitable  interest,  of,  when  entitled  to  conveyance,  882,  883. 

equitable  mortgage  by,  1106. 

estate  of.  Chap.  xii.  233  et  seq.     See  Legal  Estate. 

executor  when  converted  into,  228,  724  note,  844,  1134. 

expenses  of,  allowance  of,  787  et  seq.     See  Expenses. 

failure  of,  remedy  of  c.  q.  t.,  on,  1073  et  seq. 

failure  of  c.  q.  t.  315  et  seq. 

feme  covert  may  be,  but  not  advisable  to  select  her,  32,  33. 

forfeiture  by,  effect  of,  276,  1058.     See  Forfeiture. 

fraudulent,  liability  of,  1157,  1168,  1181  et  seq.,  1191  et  seq.     See  Fraud. 

gift,  cannot  accept,  from  c.  q.  t.,  308. 

heir  of,  formerly  not  bound  by  trust,  2.     See  Heir. 

husband  held  to  be,  for  wife,  of  her  separate  property,  969,  1074. 

ignorance  of,  as  to  his  true  character,  273,  1147. 

impartial,  should  be,  as  regards  interests  of  c.  q.  t.,  324,  349,  388,506,  758, 1090. 

implied  trust,  under,  liability  of,  156.     See  Implied  Trust. 

improvements  by,  711  et  seq.     See  Improvements. 

"incapable,"  819. 

incumbrance  on  trust  property,  cannot  buy  up,  307. 

infant  ought  not  to  be  appointed,  37  et  seq. 

injunction  against,  to  restrain  breach  of  trust,  1096  et  seq.      See  Breach  of 
Trust. 

interest,  when  charged  with,  393  et  seq.     See  Interest. 

intermediate  trustees,  883. 

investment  of  trust  money  by.  Chap.  xiv.  s.  4.,  343  et  seq.     See  Investment. 

judgment  against,  effect  of,  250,  274.     See  Judgment. 

laches  by,  its  effect  as  to  right  of  c.  q.  i.,  611,  946,  1073.     See  Laches. 

legacy  to,  who  is  attesting  witness  of  will,  306  note. 

legal  estate  taken  by,  Chap,  xii.  233-280.     See  Legal  Estate. 

legal  personal  representative,  estate  of  trustee  devolves  on,  247. 

legal  proceedings,  compelled  to  take,  on  having  indemnity,  1094,  1095.     See 
Action. 
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lien  of,  for  expenses,  &c.,  205,  793  et  seq. 

limitation  of  action  against,  1118  et  seq.     See  Limitation  of  Action  ;  Limita- 
tion, Statutes  of. 

loss  of  trust  property,  when  liable  for,  327  et  seq. 

lunatic,  exercise  of  powers  vested  in,  861,  1313,  1314. 

majority  of  trustees  binds  minority  in  public  trusts,  290,  291,  747. 

married  woman  may  be,  but  not  advisable  to  select  her,  32,  33.     See  Married 
Woman. 

merger  of  charge,  assignment  to  trustee  to  prevent,  938  et  seq.     See  Meroee. 

misconduct  by,  a  ground  for  his  removal,  1087,  1088. 

mortgagee,  how  far  he  is,  13.     See  Mort&agee. 

negligence  of,  as  to  title  deeds,  postponement,  923. 

new,  appointment  of,  835  et  seq.     See  New  Trustees. 

non-professional,  duty  of,  230. 

notice  to,  effect  of,  402,  404,  902  et  seq.     See  Notice. 

number  of  trustees,  43,  44,  820  et  seq.     See  New  Trustees. 

ofla.ce  of,  general  properties  of,  Chap.  xiii.  281-318.     See  Office  of  Trustee. 

partner  of,  when  liable  for  his  breaches  of  trust,  1163,  1164,  1185,  1185, 

payment  by,  410  et  seq.     See  Payment. 

payment  to,  how  to  be  made,  324,  325,  329,  528,  529,  558.     See  Receipt. 

persons  in  position  of  trustee,  309,  310. 

portions,  duties  of  trustees  for  raising,  Chap.  xvii.  459  et  seq.     See  Portion. 

possession  of  trust  estate,  rights  and  duties  of  trustee  as  to,  871,  1130  et  seq. 
See  Possession. 

power,  when  bound  to  exercise,  750,  751,  1074  et  seq.     See  Power. 

powers  of,  general,  Chap.  xxiv.  709  et  seq.     See  PowEE. 

production  of  documents  by,  1253,  1254. 

profit,  must  not  make,  by  office,  201,  209,  306  et  seq. 

public  trustee.     See  Public  Trustee. 

purchase,  for  duties  of.  Chap,  xix.,  585  et  seq.     See  Purchase. 
of  trust  estate  by  trustee,  568  et  seq.     See  Purchase. 

quorum.  Court  sometimes  appoints,  where  trustees  numerous,  291. 

receipt  by,  533  et  seq.     See  Receipt. 

receiver,  cannot  be,  at  salary,  311. 

refusal  by,  to  act,  816,  845,  852,  853,  854. 

relative  of  c.  q.  t.  objectionable  as  a  rule,  41,  826,  841  note. 

relinquishment  of  oflfice.by.  Chap.  xxvi.  803  et  seq.     See  Relinquishment. 

removal  of,  for  misconduct,  &o.,  1087  et  seq.     See  New  Teustees. 

remuneration  to,  311,  699,  784,  785. 

renewable  leaseholds,  of,  duties  of,  438  et  seq.     See  Renewable  Leaseholds. 

renewal  of  lease,  by,  in  own  name,  201  et  seq. 

renounce,  cannot,  having  once  accepted,  281,  282. 

repairs  by,  591,  592,  711  et  seq.     See  Repaies. 

retirement  of,  803  et  seq.    See  Relinquishment  of  Trust. 

sale,  duties  of  trustee  for.  Chap,  xviii.  499  et  seq.     See  Sale. 

school,  for,  630. 

services,  may  not  charge  for,  201,  209,  306  et  seq.,  780. 

Settled  Land  Acts,  under,  duties  of,  Chap.  xxii.  646-697. 

sole,  43,  413,  701,  740,  755.     See  Sole  Trustee. 

solicitor,  employment  of,  771. 

solicitor-trustee  cannot  charge  for  professional  services,  312,  313,  314,  782. 

liability  to  indemnify  co-trustee  against  negligent  conduct  of  trust  busi- 
ness, 230  note. 

surviving,  powers  of,  292,  293,  509,  510,  764  et  seq.     See  Survivorship. 

tort,  trustee  de  son,  214,  231,  532,  798. 
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tortious  conversion  by,  270,  1150  et  seq.,  1243.     See  Conversion. 

trade,  employing  trust  fund  in,  accountable,  307,  350. 

trust  not  permitted  to  fail  for  want  of,  1073  et  seq. 

"trustee,"  use  of  word,  whether  devise  implied  by,  239,  240. 

Trustee  Acts,  within,  who  is,  835  et  seq. 

Trustee  Act,  1893,  a.  42,  protected  by,  424  et  seq. 

"unable"  to  act,  819. 

undivided  share,  of,  powers  of,  508,  509. 

"unfit,"  818. 

vendor  is,  sub  modo,  for  purchaser,  162,  259,  and  see  836,  837. 

vouchers,  entitled  to  custody  of,  531. 

want  of.  Court  will  supply,  72,  1073  et  seq. 

who  may  be,  Chap.  iii.  s.  2,  29  et  seq, 

widow  of,  anciently  entitled  to  dower,  7. 

woman,  not  desirable  as  a  trustee,  37. 

TRUSTEE  ACTS,  1850,  1852. 

repeal  of,  by  Trustee  Act,   1893,  and  replacement  of,  by  Part  III.   of  that 

Act,  835. 
scope  and  object  of,  835,  836. 

TRUSTEE  ACT,  1888  (51  k  52  Vict.  c.  52). 

Limitation,  Statutes  of,  when  trustees  protected  under  {s,  8)  .   .   .   1136  et  seq. 
provisions  of,  repealed  by  Trustee  Act,  1893,  .  .  .  1301,  1302. 

TRUSTEE  ACT,    1893  (56  &   57  Vict.   c.    53).     See  Act  printed   in  extenso  in 
Appendix  No.  1,  pp.  1279  et  seq. 
appointment  of  new  trustees  under,  806  et  seq. ,  835  et  seq.     See  New  Tru.stbe.s. 
County  Court,  jurisdiction  of,  under,  437. 
definition  of  "  trust "  and  "  trustee  "  under,  835. 
disputed  question  of  title  not  decided  under,  835. 
investment  of  trust  funds  under,  361  et  seq.     See  Investment. 
payment  into  Court  under  provisions  of,  424  et  seq.    See  Payment  into  Coukt. 
separate  sets  of  trustees,  828,  829. 

vesting  orders  under,  as  to  land,  844  et  seq.     See  Vesting  Ordek. 
vesting  orders  under,  as  to  stock  and  cJwses  in  action,  851  et  seq.     See  Vesting 
Obdek. 

TRUSTEE  RELIEF  ACTS  (10  &  11  Vict.  o.  96,  12  &  13  Vict.  c.  7). 

repeal  of,  and  replacement  of  provisions  of,  by  Trustee  Act,  1893,  424  et  seq. 

ULTRA  VIRES,  borrowing  by  directors,  effect  of,  745. 

tJNBORN  PERSON,  power  of  Court  to  deal  with  interest  of,  846,  847  note,  848. 

UNCERTAINTY. 

"missionary  purposes,"  trust  for,  is  void,  169  note. 
Object  of  gift,  of,  a  ground  for  not  implying  trust,  150  et  seq. 
subject  matter  of  trust,  of,  152,  153. 
vesting  orders  in  cases  of,  844,  862. 

UNCLAIMED  DIVIDENDS,  trust  deed  for  creditors,  under,  617. 

UNDERLEASE. 

cestui  que  trust  in  possession,  by,  1130. 

fines  on  granting,  tenant  for  life  when  entitled  to,  446. 

title  on  sale  of,  deduction  of,  519,  620. 

UNDERTAKING. 

equitable  tenant  for  life,  by,  on  being  let  into  possession,  870. 
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sole  trustee,  by  person  becoming,  to  take  steps  to  appoint  new  trustee,  41,  842. 

title-deeds,  for  safe  custody  of,  625. 

trustee,  by,  to  bring  funds  into  Court,  843  note. 

UNDERVALUE. 

lease  of  charity  lands  set  aside  on  ground  of,  638,  639. 

compensation  in  such  case,  by  whom  to  be  paid,  639. 
sale  by  trustee  or  executor  at  grossly  inadequate  value,  501,  562. 

UNDERWOOD,  treated  as  income,  876. 

UNDIVIDED  SHARES. 

mortgage  of,  for  raising  portions,  497. 

investment  on,  382, 
trustee  of,  may  concur  in  sale  of  entirety,  508,  509. 

UNDUE  INFLUENCE.     See  Fraud. 

release,  &c.,  procured  by,  invalid,  80,  1200,  1201. 

UNDUE  PREFERENCE,  assignment  giving,  held  fraudulent,  602,  603. 

UNFITNESS,  of  trustee,  818  ;  foreign  domicile  when  a  ground  of,  40,  41,  819. 

UNITED  STATES,  investment  in  securities  of,  354. 

UNIVERSITIES. 

exemption  of,  from  Charitable  Trusts  Acts,  644. 
from  Mortmain  Act,  105. 

UNLAWFUL  TRUST.     Chap.  vii.  s.  2,  102-123. 

accumulation,  trust  for,  void  if  leading  to  perpetuity,  95. 

when  void  under  Accumulations  Act,  96  et  seq.     See  Aooumulamonk  Act. 
alien,  for,  103.     See  Alien. 
alienation,  restraint  against,  110  et  seq. 

burial  ground  restricted  to  Society  of  Friends,  gift  for  keeping  in  repair,  122. 
charity,  for,  103  et  seq.     See  Chaeity. 
consequences  of  creating,  120  et  seq. 

where  trust  partly  lawful,  partly  unlawful,  122. 
Court  will  not  enforce,  120. 
devisee  engaging  to  hold  upon,  not  permitted  to  profit  by  wrong,  65. 

where  engagement  is  as  to  indefinite  part  of  estate,  67. 

where  no  trust  actually  declared,  68. 
illegitimate  children,  trust  for  future,  103. 
immorality,  120,  121. 
income  tax,  for  payment  of,  120. 
insurances  for  life,  119. 

joint  tenants,  devisee  to,  procured  by  fraud  of  one,  66. 
meaning  of  term,  explained,  17,  18. 

Mortmain  Acts,  trust  unlawful  under  provisions  of,  104  et  seq.     See  Chaeitt. 
naval  and  military  services,  trust  prohibiting  entry  into,  104. 
perpetuity,  rule  against,  application  of,  to  trusts,  95,  108,  109. 
restraint  against  alienation,  trust  imposing,  106  et  seq. 
secret  trust  for  charity,  64  ;  or  other  unlawful  purpose,  66,  67. 

devisee  must  discover  what  the  secret  trust  was,  66,  67. 
simony,  119. 

Society  of  Friends,  burial  ground  restricted  to,  gift  for  repair  of,  122. 
splitting  votes,  1 20. 
superstitious  purposes,  120. 
tenants  in  common,  devise  to,  may  be  good  as  to  one  and  void  as  to  another,  66. 
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UNSOUND  MIND. 

person    of,    power    of    Court    to    deal    with    interest    of,    846,    860.      See 
Lunatic. 

USAGE,  how  far  evidence  in  construction  of  religious  trust,  627. 
trade  or  business,  of,  justifying  delegation  by  trustee,  284  et  seq. 

USE. 

averrable,  53  ;  but  not  where  deed  is  required  to  pass  estate,  54. 

Cistui  que  use  empowered  to  pass  legal  estate  by  Stat.  1,  Rio.  3.  o.  1  ...  4. 

charitable,  67.     See  Chakity. 

copyholds,  in  surrender  of,  not  within  Statute  of  Frauds,  56  note. 

Crown,  declaration  of  use  by,  must  be  by  letters  patent,  54. 

definition  of,  2. 

devise  to  uses,  when  legal  estate  passes  to  trustees  under,  244. 

disclaimer  of,  222,  223. 

estate  on  which  it  might  be  declared,  4 ;  whether  on  a  feoffment  in  tail,  4,  5 

note  ;  whether  upon  an  estate  for  life,  4  note,  5  note, 
executed,  is,  under  statute,  whether  designated  as  trust  or  use,  233. 
foreign  real  estate,  cannot  be  engrafted  upon,  50,  61. 
land,  as  to,  use  and  trust  distinguished,  6. 
origin  of,  1. 
parol,  when  it  might  be   declared  by,  54 ;    devisable  by,  before  Statute  of 

Wills,  930,  931. 
possession  distinct  from,  6. 
powers  before  Statute  of  Uses,  764  note, 
shifting  of  fee  simple  by,  allowed,  90. 
trust  anciently  known  as,  11. 
upon  a  use  not  executed  by  Statute  of  Uses,  6. 

but  execution  enforced  under  name  of  trust,  5. 

USES,  STATUTE  OF. 

disclaimer  under,  222,  223. 

effect  of,  stated,  5. 

power  operating  under,  effect  of,  748,  749. 

powers  anterior  to,  summary  of  law  as  to,  764  note. 

special  trusts  and  trusts  of  chattels  not  within,  234.     See  Special  Trust. 

vesting  legal  estate  in  trustee  under,  233  et  seq. 

USUAL  POWERS,  145  et  seq. 

USURY  LAWS,  effect  of  repeal  of,  as  regards  charges  by  mortgagees,  786. 

VAGUE  TRUST,  younger  children,  for,  134. 

VALUATION. 

duty  of  trustees  to  obtain,  on  lending  money  on  real  security,  373  et  seq.,  1170. 
prior  to  sale  of  trust  property,  501 ;  or  purchase  under  trust,  585,  586. 

VALUE.     See  Considekation  ;  Investment. 

purchase  for,  without  notice,  3,  16,  276,  1100  et  seq.     See  Purchaser. 

VALUER,  employment  of,  by  trustee,  375  et  seq. 

VARY. 

rights  of  c.  q.  t.,  trustee  cannot  vary,  501,  611,  946,  1073,  1111,  1185,  1214 

et  seq.,  1240  et  seq. 
securities,  power  to  vary,  effect  of,  333,  364,  371,  542. 
exercise  of,  by  trustees,  how  to  be  made,  334,  335. 
implied  in  power  of  investment,  642,  543. 
power  to  give  receipts  implied  by,  642. 
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VENDOR.     See  Sale  ;  Puechase 

accountable  to  purchaser  for  rent,  waste,  &o.,  161,  162. 

incumbrances,  not  bound  to  answer  inquiry  of  purchaser  as  to,  541  note. 

but  bound  to  furnish  full  means  of  inquiry,  912. 
judgment  against,  after  contract  to  sell,  1031  et  seq. 
lien  of,  postponed  by  negligence,  920,  921.     See  Lien. 
personal  representative  of,  empowered  to  convey,  836. 
receipt,  of  trustee  being,  does  not  prejudice  c.  q.  t.,  921. 
refusal  by,  to  convey,  836. 

trustee  sub  modo  for  purchaser,  vendor  is,  161,  162,  259,  260. 
within  Trustee  Acts,  when  he  is,  835,  836. 

VENDOR  AND  PURCHASER  ACT,  1874,  .  .  .  518. 

contract  for  sale  or  purchase,  stipulations  implied  in,  518,  519,  586,  587. 

VESTING  ESTATE. 

in  new  trustees,  810  et  seq.,  844  et  seq.     See  New  Trustees. 
in  trustee  under  Statute  of  Uses,  233  et  seq. 

VESTING  OF  PORTIONS,  467  et  seq.    See  Portion. 

VESTING  ORDER,  Chap.  xxvi.  843  et  seq. 
abroad,  where  trustee  is,  844. 

absolutely  entitled,  vesting  property  in  person,  849  note, 
absolutely  entitled,  who  is,  under  a.  35,  .  .  .  853,  854. 
administration  action,  in,  847  note. 

appointment  of  new  trustees,  consequential  on,  843,  845,  846,  852. 
application  for,  persons  entitled  to  make,  857. 

administration,  when  next  of  kin  refuses  to  take  out,  855  note, 
assignee  of  bankrupt,  of  estate  of,  837  note, 
allegations  contained  in,  when  conclusive  evidence,  858,  859. 
application  for,  how  to  be  made,  1304. 
Bank  of  England,  form  of  order  satisfactory  to,  855,  856. 
Bank  of  England,  powers  of,  as  to  stock  of  infant  under  National  Debt  Stock 

holders  Relief  Act,  1892,  .  .  .  857. 
Banks  of  England  and  Ireland,  duty  of,  to  obey  order,  855. 
charge,  subject  to,  849  note, 
charity,  of  property  of,  843  note,  858. 
chose  in  action,  as  to,  852  et  seq. 
consent  to,  by  lord  of  manor,  852. 

contingently  interested,  application  by  person  who  is,  858. 
contingent  right,  where  trustee  entitled  to,  845,  846. 

unborn  person,  of,  as  to,  846. 
"convey,"  and  "  conveyance,"  definition  of,  849  note, 
convey,  power  of  Court  to  appoint  person  to,  850  ;  when  exercised,  850, 
conveyance,  execution  of,  power  of  Court  to  direct,  under  Judicature  Act,  1884, 

...  849  note, 
conveyance,  in  lieu  of,  845. 

conveyance,  is  a,  and  to  be  framed  accordingly,  849. 
conveyance  of  land,  consequential  on  judgment  for,  847,  848. 
copyholds,  effect  of  vesting  order  as  to,  851,  852. 

consent  of  lord  of  manor,  effect  of,  852. 
costs,  power  of  Court  to  charge,  on  trust  estate,  858. 

how  exercised,  858. 
costs,  recusant  trustee,  against,  854. 
criminal  lunatic,  of  property  of,  864. 
date  of,  estate  vests  from,  849. 
directions  as  to  mode  of  executing  trust  not  given  by  Court,  845,  846. 
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disability,  where  person  to  convey  not  under,  844  note,  847  note, 
dividends,  accumulation  of,  on  stock  of  infant,  857  note, 
dividends,  apportionment  of,  not  made  by  Bank  of  England,  857. 
dividends,  order  severing,  from  capital  objected  to  by  Bank  of  England,  857. 
dividends,  receipt  for,  by  person  in  whom  stock  vested,  857. 
effect  of,  as  to  land,  848,  849,  850. 

as  to  stock  or  chose  in  action,  855. 
equitable  mortgage,  in  action  to  enforce,  849  note, 
evidence,  allegations  in  orders  when  conclusive,  858,  859. 
exchange  of  land,  consequential  on  judgment  for,  848. 
e.^eoutor  declining  to  prove  will,  in  case  of,  854  note, 
foreclosure  action,  in,  848,  849. 
form  of,  as  to  land,  845,  848,  849. 

as  to  stock  or  chose  in  action,  852,  863,  855. 
found,  where  trustee  cannot  be,  844,  852. 
government  stocks,  as  to,  form  of,  856. 

incapacity  to  convey,  not  condition  pi-ecedent  to  making  of,  844  note,  84?  note, 
infant,  day  to  show  cause  when  given  to,  849  note. 

infant,  stock  of,  statutory  powers  of  Bank  of  England  in  reference  to,  867. 
infant  tenant  in  tail,  of  estate  of,  860. 
infant,  when  declared  trustee,  848. 
infant,  where  mortgagee  is,  847. 

infant,  where  trustee  is,  844,  847,  849  note,  852,  853. 
Ireland,  as  to  land  in,  860. 
jointly,  where  trustee  entitled,  844,  845,  852. 
jointure  deed,  appointment  of  person  to  execute,  847  note, 
judgment  as  to  land,  consequential  on,  846,  847,  848. 

application  for,  1304. 
jurisdiction  of  Court  to  make,  extent  of,  845,  846. 
jurisdiction,  out  of,  where  trustee  is,  844,  845,  852,  865  note, 
land,  as  to,  under  s.  26,  844  et  seq. 
land,  definition  of,  844  note, 
land  out  of  England,  as  to,  860. 

lease,  in  suit  for  specific  performance  of  contract  for,  848  note, 
leaseholds,  as  to,  846. 

lord  of  manor,  with  or  without  consent  of,  851, 

lunacy  jurisdiction,  under,  860  et  seq.,  1314  et  seq.     See  Lunacy  ;  Lunatic. 
lunacy,  when  made  in,  as  well  as  in  Chancery,  860  note,  862,  863. 
lunatic  trustee,  of  property  of,  861  et  seq.  ;  1314  et  seq. 
married  woman  executrix,  in  case  of,  860. 
mortgage  of  land,  consequential  on  judgment  for,  847,  848. 
mortgagee,  in  lieu  of  conveyance  by  heir,  devisee,  or  personal  representative  of, 

847. 
mortgagees,  where  one  of,  out  of  jurisdiction,  836. 
National  Debt  Stockholders  Relief  Act,  1892,  provisions  of,  867. 
neglect  or  refusal  by  trustee  to  convey,  in  case  of,  845. 
neglect  to  transfer  stock,  receive  dividends,  or  sue  for  chose  in  action,  852,  863, 

854. 
no  heir,  where  there  is,  to  trustee,  845. 
no  personal  representative,  where  there  is,  to  trustee  of  land,  845. 

or  to  trustee  of  stock  or  chose  in  action,  855. 
parcels,  description  of,  in  order  should  be  clear,  850. 
partition,  consequential  on  judgment  for,  or  sale  in  lieu  of,  848. 
persons  entitled  to  apply  for,  857. 
purchaser  or  purchasers,  on  application  of,  857. 
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purehaser  or  purchasers,  in,  under  special  circumstances,  856. 

re-appointment  of  trustees  already  appointed,  for  purpose  of  making,  (Jourt  will 

not  make,  841. 
refusal  by  trustee  to  convey,  in  ease  of,  845. 

or  to  transfer  stock,  receive  dividends,  or  sue  for  chose  in  action,  853,  854, 
855. 

married  woman,  by,  845  note. 

wilful,  when  refusal  is,  845  note, 
release  of  contingent  right,  in  place  of,  846. 
sale  of  land,  consequential  on  judgment  for,  847. 
Scotland,  not  to  be  made  as  to  land  in,  860. 
separate  orders  as  to  separate  parts  of  estate  when  made,  850. 
service  of  application  for,  1305. 

mortgagor,  on,  dispensed  with,  845. 
shares  in  companies,  as  to,  853. 
sole  name  of  deceased  trustee,  where  stock  in,  855. 
specific  performance,  consequential  on  judgment  for,  847,  848. 
stamp  duty  on,  813. 

stock,  appointment  of  person  to  transfer,  855. 
stock,  as  to,  852  et  seq. 
"stock,"  definition  of,  853. 

suit,  where  new  trustee  appointed  in  a,  843  note, 
title,  forming  link  in,  should  be  prepared  with  care,  850. 
"  transfer,"  definition  of,  854. 
transfer  of  stock,  appointment  of  person  to  make,  855. 

statutory  power  of  person  in  whom  right  vested,  857. 
"trust"  and  "trustee,"  definition  of,  835. 
unborn  persons,  as  to  property  of,  846,  847. 

expression  includes  heirs  of  a  living  person,  848  note, 
uncertainty,  in  case  of,  as  to  survivorship,  844,  845. 

or  as  to  whether  trustee  alive  or  dead,  844,  845,  852. 

or  who  is  heir  or  personal  representative  or  devisee  of  trustee,  844,  845. 
unsound  mind,  of,  where  trustee  out  of  jurisdiction  is,  844  note. 

where  infant  trustee  is,  846  note. 

where  trustee  is,  859  et  seq.     See  Lunacy  ;  Lunatic. 

VESTRY,  meaning  of  term,  93  note. 

VISITOR,  620  et  seq. 

Court  does  not  interfere  with  jurisdiction  of,  620. 

Crown  is,  in  civil  corporations,  through  King's  Bench  Division,  622  note. 

may  be,  in  eleemosynary  corporations,  622. 

visitatorial  power  of,  committed  to  Lord  Chancellor,  622. 
founder  of  charity  is,  by  common  right,  620. 
gift  to  charity  whether  subject  to  visitatorial  power,  621. 

VOIDABLE.     See  Infant  ;  Lunatic  ;  Voluntary  Settlement. 

VOID  DEED. 

trustee  of,  when  entitled  to  charge  for  expenses,  795. 
when  entitled  to  costs,  1270. 

VOLUNTARY. 

agreement,  Court  will  not  enforce  specific  performance  of,  though  under  seal,  86, 
1221. 
how  far  provable  in  equity  as  a  debt,  87  note, 
bond  creates  a  debt,  87  note. 
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oovenant,  86  note,  1221.     See  Covenant. 

proniissoi'y  note,  original   payee  cannot  recover  upon,  against  the  maker,  87 
note, 
accompanied  with  deposit  of  deeds,  87  note, 
delivery  of,  on  condition,  not  a  trust,  16. 

VOLUNTARY  CONVEYANCES  ACT,  1893  (56  k  57  Vict.  c.  21)  .  .  .  81. 

VOLUNTARY  SETTLEMENT. 

Bankruptcy  Act,  1883,  when  avoided  under,  85,  86. 

chattels  personal,  of,  not  within  27  Eliz.  o.  4.  .   .  .   81. 

complete,  may  be,  though  words  of  futurity  used,  80. 

consideration  for,  may  he  proved  by  extrinsic  evidence,  82. 

costs  of  action  to  set  aside,  795,  1270. 

covenant  to  settle  future  property  when  void  under  Bankruptcy  Act,  1883,  .   .   . 

86. 
covenant,  voluntary,  when  debt  is  created  by,  86,  87  note. 
creditors,  when  invalid  as  against,  under  13  Eliz.  c.  5,  82  et  seq.,  599,  603, 
604,  609. 
insolvency  of  settlor,  82. 

judgment  against  voluntary  settlor,  effect  of,  1037  note, 
not  invalid  if  settlor  was  solvent  at  time  of  making  it,  83. 

unless  there  was  fraud,  83. 
revooability  of,  604  ei  seq, 

subsequent  creditors,  how  far  void  as  against,  84. 
delay  when  a  bar  to  right  to  set  aside,  85. 

donee  under,  incurring  expense,  not  a  volunteer  but  may  call  for  conveyance,  79. 
effectual,  if  sealed  and  delivered,  although  retained  by  settlor,  79. 
equitable  pi'operty,  of,  when  trust  perfectly  created  by,  71,  74. 
where  settlor  appoints  stranger  trustee,  77. 
where  new  trust  created  without  new  trustee,  78. 
expectancy,  of,  78. 

assignment  of,  under  seal,  not  enforced  in  equity,  78  note, 
fraud  or  mistake  a  ground  for  avoiding,  80,  599. 
gift,  every  person  sui  juris  can  make  a,  75. 

lands  or  chattels  real,  of,  formerly  defeasible  by  subsequent  sale  by  settlor,  80, 
81. 

secus  now,  under  Voluntary  Conveyances  Act,  1893,      .  .  81. 
judgment  against  settlor  not  binding  on,  1037  note, 
legal  property,  of,  when  trust  perfectly  created  by,  71,  72. 
where  settlor  appoints  stranger  trustee,  73. 
where  legal  property  incapable  of  legal  transfer,  74,  75. 
meritorious  consideration,  agreement  founded  on,  not  enforced  against  settlor, 

87. 
notice  of,  when  necessary  or  effectual,  79,  902,  913. 
policy  of  assurance,  of,  by  letter  to  trustees  of  settlement,  75. 
resulting  trust  under,  164. 
revocable   by  settlor,  is  not,  79,  80 ;   unless  merely  in  favour  of  creditors, 

605  et  seq. 
set  aside,  may  be,  on  grounds  of  fraud,  80. 
specific  performance  of,  not  enforced  in  equity,  86  ;  secus  where  grantee  lays  out 

money  on  strength  of  it,  79,  927. 
stock,  &o.,  of,  is  within  13  Eliz.  u.  5,  85. 
subsequent  acts  and  deeds,  may  acquire  validity  by,  87  note, 
trust  supported  if  perfectly  created,  71. 
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distinction  between  voluntary  assignment  of  ex  pcctancy  and  interest,  78. 
no  trust  unless  intention  to  create  it,  88. 
trustees  of,  entitled  to  costs,  charges,  and  expenses,  though  deed  set  aside,  796 

VOLUNTARY  TRUST,  when  enforced  by  Court,  73  d  seq. 

VOLUNTEER. 

assign  of  trust  estate  presumed  to  have  notice,  14,  207. 

covenant  for  further  assurance  does  not  confer  additional  right  on,  929. 

equity  will  not  constitute  a  trust  for  a,  74. 

notice  implied  as  against,  1099. 

notice  of  assignment  not  necessary  as  to  volunteers,  902,  913. 

time  no  bar  to  express  trust  in  favour  of,  1124. 

trust  estate  followed  into  hands  of,  1099,  1124,  1146. 

VOTE. 

coroner,  for,  riglit  to,  262. 

member  of  Parliament,  trustee  cannot  vote  for,  262,  263. 

purchase  for  purpose  of  giving,  120,  188  ;  does  not  raise  resulting  trust,  188. 

unqualified  candidate,  for,  thrown  away,  633. 

VOUCHERS. 

cesUd  que  trust  may  inspect,  but  must  pay  for  copies  of,  531,  887,  888. 
trustees  entitled  to  custody  of,  531. 

WAIVER. 

breach  of  trust,  remedy  for,  not  waived  by  c.  q.  t.  receiving  satisfaction  in  part, 

1198. 
consideration  for,  1199. 
lien,  of,  by  proof  in  bankruptcy,  1184. 

married  woman,  by,  of  her  equity  to  a  settlement,  953  note,  954. 
meaning  of  term,  1200. 
trustee,  by,  of  notice  under  Settled  Land  Acts,  670. 

WARD.     See  Guakdiak  ;  Ixeant. 

WASTE,  209  et  seq. 

account  in  respect  of,  209. 

right  to,  barred  by  laches,  1118. 
coal  taken  under  compulsory  powers,  tenant  for  life  not  entitled  to  compensa- 
tion, 211  note, 
collusion  by  owner  of  first  vested  estate  of  inheritance,  211. 
contingent  remainders,  trustee  to  preserve,  bound  to  prevent  waste,  137. 
equitable,  209  et  seq. 
executory  trust,  tenant  for  life  under,  when  to  be  made  dispunishable  for  waste, 

137,  696. 
infant,  trustee  for,  must  not  commit,  716. 

interest  on  proceeds  of,  when  and  from  what  time  charged,  209,  210,  211,  715. 
Limitations,  Statute  of,  when  beginning  to  run,  209. 
mines,  by  opening,  211. 

permissive,  266  ;  by  equitable  tenant  for  life,  711  ;  by  legal,  ih. 
Settled  Land  Act,  1882,  powers  of  tenant  for  life  under,  211,  212.    See  Settled 

Land  Acts. 
tenant  for  life  without  impeachment  of  waste,  trustee  should  not  purchase 

timbered  estate  in  favour  of,  589. 
timber  felled,  who  entitled  to,  209  et  seq.     See  Timber. 
trustee  for  purchasing  should  frame  conveyance  with  reference  to,  696. 
underwoods  and  thinnings  treated  as  income,  876. 
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WASTING  PROPERTY. 

duty  of  trustee  to  convert,  when  given  to  persons  in  succession,  332,  333. 
unless  intention  shown  to  give  right  of  enjoyment  in  specie,  333. 

WATER  COMPANY,  investment  in  stock  of,  363,  364. 

WEST  INDIES. 

equities  relating  to  estate  in,  enforced  here,  49. 
mortgagees  of  estate  in,  compensation  allowed  to,  785. 
trustee  of  estate  in,  whether  entitled  to  commission,  781. 

WESTMINSTER,  STATUTE  OF,  1028. 

WIDOW,  small  sum  ordered  to  be  paid  to,  without  administration,  412. 

WIFE.     See  Married  Woman. 

presumption  of  advancement  in  favour  of,  164,  198. 

WILFUL  DEFAULT,  account  on  footing  of,  when  directed,  1148,  1167  et  seq. 

WILL. 

ademption  of  legacy  by  subsequent  advance  by  parent,  474  et  seq. 

alien,  of,  26  note. 

ambulatory  till  testator's  death,  61. 

attesting  witness,  trustee  of  legacy  may  be,  306  note. 

Bank  of  England,  need  not  now  be  entered  or  registered  at,  32. 

chattels  personal,  life  estate  in,  cannot  be  conferred  by  will  at  common  law,  91 ; 

secus,  in  equity,  91. 
codicil  republishing  will,  effect  of,  480. 

revocation  of  appointment  of  "trustee"  or  "executor"  by,  240. 
conversion  confined  to  purposes  of,  171,  1230. 
conversion  by,  doctrine  of,  1214  et  seq.     See  Conversion. 
copyholds,  of,  55  note,  931. 

of  equitable  estate  in,  931,  932. 

under  Wills  Act,  932. 

where  no  custom  to  devise  legal  estate,  931. 
customary  freeholds,  of,  931,  932. 
declaration  of  trust  of  property  comprised  in,  60. 
deed  may  operate  as  part  of,  61  note. 

devise  to  trustee  when  to  be  construed  to  pass  fee  simple,  243,  244. 
equitable  estate,  creation  of,  by  will,  60. 

devise  of,  by  will,  930. 
executory  trust  in,  construction  of,  128  et  seq.     See  Executory  Trust. 
formalities  requisite  to  execution  of,  60,  932. 
fraud  by  heir,  devisee  or  legatee,  trusteeship  arising  by,  63,  64. 
freeholds,  of,  under  Statute  of  Frauds,  60,  930,  931. 

of  equitable  estate  in,  931. 

under  Wills  Act,  932. 
"  heir  male,"  construction  of,  135. 

"heirs,"  fee  simple  passing  without  use  of  word,  238.     See  Heirn. 
incorporation  of  other  documents  in,  62. 

infant  of  fourteen  might  make,  of  personal  estate,  secus  now,  24,  1217. 
joint  tenant,  devise  procured  by  fraud  of,  wholly  void,  66. 
land  to  be  converted  into  money,  of,  1223,  1224. 
legal  estate,  quantum  of,  to  be  taken  by  trustee,  237  et  seq. 
married  woman,  of,  as  to  separate  estate,  966  et  seq.,  994  ct  seq. 

under  power,  996  et  seq.,  1224. 
money  to  be  laid  out  in  land,  of,  1217,  1240. 
notice  of,  purchaser  not  affected  by,  561. 
nuncupative,  of  copyholds,  55  note, 
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personal  estate,  general  gift  of,  what  property  passes  under,  179,  1223,  1233. 

will  of,  under  Statute  of  Frauds,  60,  1240. 
under  Wills  Act,  11,  60. 
power  exercisable  by,  769. 

power  to  appoint  by,  class  taking  under,  in  default  of  appointment,  152,  1080. 
residuary  devise,  effect  of,  98. 

resulting  trust,  where  devisee  made  trustee  by  will  but  no  trust  declared,  62. 
revocation  of,  whether  effected  by  dealing  with  equitable  estate,  932. 
secret  trust,  parol  evidence  of,  when  admissible,  65. 
sovereign,  of,  20, 

Statutes  of  Wills,  Chap.  v.  s.  3,  60-70. 

tenants  in  common,  devise  to,  maybe  good  as  to  one  and  void  as  to  another,  66. 
testamentary  expenses,  what  are,  800,  801. 
transfer  of  stock  on  production  of  probate  of,  32. 

trusts  cannot    be   created  without  formalities  requisite   to  legal  devises  or 
bequests,  60. 

therefore  trust  cannot  be   declared   of  property  comprised  in,  except  by 
testamentary  instrument,  60  ;  secus,  in  case  of  fraud,  65. 

testamentary  disposition  distinguished  from  declaration  of  trust,  60,  61. 

parol  evidence,  admission  and  rejection  of,  as  against  title  of  executors,  64. 
unlawfirl  trust,  devise  not  void  simply  because  devisee  means  to  execute,  67. 
unlawful  trust,  secret  engagement  by  legatee  to  execute,  66. 
use,  devise  of,  930. 
uses,  devise  to,  construction  of,  233  note,  244. 

"WILLING  AND  DESIRING,"  may  create  a  trust,  148- 

WILLS,  STATUTES  OF,  Chap.  v.  s.  3,  60-70. 
devise  to  uses,  constrirction  of,  233,  234,  244. 
equitable  interest  in  land,  devise  of,  932. 
trustee,  devise  to,  245. 

trusts  cannot  be  created  by  devise  or  bequest,  without  formalities  required  for 
wills,  60,  61. 

as  to  personal  estate,  62. 

except  in  case  of  fraud,  61,  62,  63,  64,  65. 

WINDFALLS,  who  entitled  to,  211  note. 

WOMAN. 

married.     See  Markied  Woman. 
single.     See  Fbme  Sole. 

WOOD.     See  Timber. 

WORDS. 

"absolute  "  assignment,  918  note. 

"absolutely  entitled,"  528. 

"acting  executor,"  806. 

"acting"  trustee,  290,  826,  914. 

"actual  possession,"  140  note. 

"alienation,"  115,  117. 

"applied  "  distinguished  from  "  paid,"  113. 

"  approved  securities,"  381. 

"assign,"  116,  258  et  seq. 

"  at  home,"  where  property  is,  756,  757,  1220,  1221,  1226. 

"attempting"  to  assign,  117. 

" authorising  and  empowering,"  149,  1079. 
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'  bare  trustee,"  246  note, 
'beseeching,"  149. 
'  chapel,"  623. 

'  charitable  institutions,"  123  note. 
'  charitable  or  other  purposes,"  153. 
'  charity  property,"  631  note, 
'chieifest  and  disoreete8t,"^93. 
'  children,"  1082. 
'closely  entailed,"  596. 

'  company  incorporated  by  Act  of  Parliament,"  351. 
'concealed  fraud,"  1121  note, 
confidence,  words  of,  may  raise  a  trust,  149. 
'  continuance  of  the  trust,"  756. 
'continuing"  trustee,  818,  825. 
'  convenient  speed, "  321,  501,  751. 
'  convey,  conveyance,"  849  note. 
'  debenture,"  352. 
'  declining"  to  act,  816. 
'  desire, "^trust  created  by,  148,  797. 
'desirous  of  being  discharged,"  428. 
'  devisee,"  930  note. 
'  discovert,"  977. 
'  disposition,"  21. 
'  dividends,"  334. 
'  due  regard,"  631. 
'  during  coverture,"  996  note. 
'  ecclesiastical  purposes,  for, "  625. 
'  eldest"  son  or  child,  460  et  seq. 
'  emigration  uses,"  169  note. 
'  employ  "  money,  350. 
'endowment,"  644. 
'  enfranchisement,"  679. 
'  estate  or  interest  in  land,"  1039. 
'executors,"  754. 
'expressly  forbidden,"  362. 
'family,"  151. 

'  finding  a  master,"  trust  for,  631. 
'  foreign  funds,"  354. 
'  form  "  of  investment,  323. 
'  free  grammar  school,"  "  free  school,"  630. 
'  funds,"  355. 
'  future  interest,"  21. 
'  good  faith,"  668  note. 

'government"  or  "good  securities,"  354,  388. 
'grant,"  522,  882. 
'heir  female,"  131. 
'heir  male,"  134,  135. 

'heirs  of  the  body,"  129,  131,  134,  135,  136,  1103.     See  Heik.s  of  the  Body. 
'  incapable,"  818,  819. 
'incidental,"  685. 
'inclosing,"  674  note, 
'incumbrance,"  101. 
'  in  his  own  right,"  1042  note, 
'insurable  property,"  330,  719. 
'interest  in  possession,"  1143. 
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"  interfere  with  or  affect "  settlement,  1006, 

"in  the  character  of  trustee,"  669  note. 

"intrust,"  233. 

"invest,"  "investment,"  380. 

"issue,"  131,  136. 

"it  shall  be  lawful,"  440. 

"judgment,"  1056. 

"just  allowances,"  309. 

"land,"  101,  104  note,  106,  108. 

"lands,"  105S. 

"lawfully  detained  as  a  lunatic,"  860. 

"legal  disability,"  118. 

"legally  established,"  642  note. 

maintenance,  what  words  create  trust  for,  157. 

"medical  charities,"  624  note. 

"  missionary  purposes,"  169  note. 

"  money  liable  to  be  laid  out  in  land,"  359,  360. 

"my  real  estates,"  253. 

"  necessary  in  character  of  trustee,"  861. 

"necessary  occasions"  of  church,  632. 

"next  of  kin,"  1084. 

"  other  trustees,"  825. 

"parishioners,"  92  et  seq.,  624,  633. 

' '  park,"  673. 

"party  by  law  enabled  to  declare  trust,"  59. 

"  pay  and  transfer,"  881. 

"  pay  "or  "  permit  to  receive,"  235,  236. 

"person  claiming  through  trustee,"  1141. 

"  personal  estate,"  179. 

"  personal  representatives,"  807,  808. 

"poor  relations,"  1076  et  seq. 

"poor,"  relief  of,  623,  624,  632. 

"present  right  to  receive,"  1135. 

"promotion  of  godly  learning,"  625. 

"  proper  entail  on  heir  male,"  136. 

"  proper"  powers,  146. 

"provide  suitably,"  134. 

"public  purposes,"  18. 

"  purchase  for  value,"  1065. 

"  ratepayers,"  94. 

"real  estate,"  102. 

"real  security,"  381. 

"reasonably,"  1105,  1170,  1171. 

"recommend,"  149,  797. 

"refuse,"  806,  816,  825. 

"relations,"  161,  1082. 

"rents,"  334. 

"rents  and  profits,"  442  et  seq.,  495. 

"  reparation,"  632. 

"  request,"  148. 

"require,"  348,  382,767. 

"residuary  devise,"  179  note. 

"residuary  executor,"  179. 

"residue,"  178,  179. 

"  respective,"  753. 

5  F 
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wo  RDS—eontinued. 

"retiring "'trustee,  428. 

"said  trustees,"  826. 

"scheme  legally  established,"  642  note. 

"securities"  for  money,  254,  351. 

separate  use,  implying,  971. 

"settled  land,"  681  note. 

"settlement,"  646  et  seq. 

"shall  and  may,"  in  Act  of  Parliament,  294  note. 

"sole,"  971  note,  971. 

"  strict  entail,"  136,  596. 

"  strict  settlement, "  143,  596. 

"subject  thereto,"  177. 

supplied  in  marriage  articles,  133. 

"survivor,"  "surviving  trustee,"  755,  824. 

"testamentary"  expenses,  800,  801. 

"true  owner,"  274. 

"trust"  in  Trustee  Acts,  366,  835. 

' '  trust "  or  ' '  trustee  "  does  not  necessarily  exclude  a  beneficial  gift,  170. 

"trust,"  use  of  word,  not  necessary  to  constitute  express  trust,  1126. 

"  trustee,"  "trustee  of  inheritance,"  239,  240. 

"  trustees  for  time  being,  756. 

"  unable  to  act,"  819. 

"unfit,"  818. 

"  usual  powers,"  145,  146. 

"  vested  interest,"  631  note. 

"  wholly  maintained  by  voluntary  contributions,"  644. 

"  wish,"  148. 

WORSHIP  OF  GOD,  construction  of  trust  for  maintaining,  625. 

WRIT. 

distringas,  of,  1249  et  seq.     See  Distringas. 

execution  of,  at  common  law,  1028  etseq.  ;  under  27  cfc  28   Vict.  o.  112,  1047. 

extent,  of,  1057. 

ne  exeat,  of,  against  trustee,  1160. 

registration  of,  when  affecting  land,  1055,  1056. 

WRITING. 

assignment  of  equitable  interest  by,  890. 

chose  in  action  now  assignable  by,  76,  892  note,  919. 

married  woman  can  bind  separate  property  without,  979  et  seq. 

notice  of  assignment  whether  to  be  in,  914,  918,  919. 

request  for  sale  to  be  testified  by,  508. 

trust,  when  necessary  for  creation  of,  57  etseq. 

trustee  may  sue  before  accepting  trust  by,  228. 

WRONGDOER  not  permitted  to  profit  by  his  own  wrong,  210  note,  1026  note. 

YEAR,  first  after  death  of  testator,  right  to  income  during,  335  et  seq.,  401. 

YEARLY  TENANT,  limited  owner  holding  as,  cannot  renew  for  own  benefit,  203. 

YORKSHIRE  REGISTRIES  ACT. 

"  grant  bargain  and  sell"  imply  covenants  for  title,  882. 
oflicial  search  under,  587. 

YOUNGER  CHILDREN,  who  regarded  aa,  entitled  to  portions,  460  et  seq.,  465. 

FINIS. 
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